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As a humble student of Shariah, this

author have been considering the issue



since long, and what is going to be
presented in this article should not be
treated as a final verdict on this subject,
nor an absolute opinion on the point. It is
the outcome of initial thinking on the
subject, and the purpose of this article is

to provide a foundation for further

research.

(Meezanbank's guide to Islamic Banking P-224)
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The limited liability in the modern
economic and legal terminology is a
condition under which a partner or a

shareholder of a business secures



himself from bearing a loss greater than
the amount he has invested in a
company or partnership with limited
liability. If the business incurs a loss, the
maximum a shareholder can suffer is that
he may lose his entire original
investment. But the loss cannot extend to
his personal assets, and if the assets of
the company are not sufficient to
discharge all its liabilities, the creditors
cannot claim the remaining part of their
receivables from the personal assets of
the shareholders.

Rather, it will be truer, perhaps, to say
that the concept of 'limited liability'
originally emerged with the emergence of
the corporate bodies and joint stock
companies. The basic purpose of the
introduction of this principle was to attract
the maximum number of investors to the

large-scale joint ventures and to assure



them that their personal fortunes will not
be at stake if they wish to invest their
savings in such a joint enterprise. In the
practice of modern trade, the concept
proved itself to be a vital force to mobilize
large amounts of capital from a wide
range of investors.

The question of 'limited liability' it can
be said, is closely related to the concept
of juridical personality of the modern
corporate bodies. According to this
concept, a joint-stock company in itself
enjoys the status of a separate entity as
distinguished from the individual entities
of its shareholders. The separate entity
as a fictive person has legal personality
and may thus sue and be sued, may
make contracts, may hold property in its
name, and has the legal status of a
natural person in all its transactions

entered into the capacity of a juridical



person.

The basic question, it is believed, is
whether the concept of a ‘juridical person'
is acceptable in shariah or not. Once the
concept of ‘juridical person' is accepted
and it is admitted that, despite its fictive
nature, a juridical person can be treated
as a natural person in respect of the legal
consequences of the transactions made
in its name, we will have to accept the
concept of 'limited liability' which will
follow as a logical result of the former
concept. The reason is obvious. If a real
person i.e. a human being dies insolvent,
his creditors have no claim except to the
extent of the assets he has left behind. If
his liabilites exceed his assets, the
creditors will certainly suffer, no remedy
being left for them after the death of the
indebted person.

Now, if we accept that a company, in



its capacity of a juridical person, has the
rights and obligations similar to those of a
natural person, the same principle will
apply to an insolvent company. A
company, after becoming insolvent, is
bound to be liquidated: and the
liquidation of a company corresponds to
the death of a person, because a
company after its liquidation cannot exist
any more. If the creditors of a real person
can suffer, when he dies insolvent, the
creditors of a juridical person may suffer
too, when its legal life comes to an end
by its liquidation.
Meezanbank's guide to Islamic Banking pp
223-225
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A person is any being to whom the law attributes a
capability of interests and therefore of rights, of acts
and there fore of duties. (Jurisprudence by M. Farani
p.118)
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An entity to which rights and duties may be
attributed.
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In law, we are concerned with legal persons,

whether they are natual i.e., human beings capable of



sustaining rights and duties or artificial or juristic i.e.
groups or things to which law attributes the capacity of
bearing rights and duties. (Jurisprudence by M. Farani
p.118)
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Legal personality is therefore an artificial creation
of law. (Jurisprudence by M. Farani p.119)
e s P b2 P96 2
so a legal system may pesonify whatever beings or

objects it pleases. (Jurisprudence by M. Farani p.118)

> Cl}léc;fi ds6
But legal personality remains, in essence, merely a
convenient juristic device by which the problem of
organising rights and duties is carried out.

(Jurisprudence by M. Farani p.120)
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A group of persons, such as a Joint Stock
Company or a Corporation aggregate may be regarded
as a person in law Here although the company consists
of human beings it is the company as such, distinct
from the human beings that comprise the company,

that is regarded as a pesron in law and invested with
rights and duties. (Jurisprudence by M. Farani p.119)
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The basic purpose of the
introduction of this principle was to attract
the maximum number of investors to the
large-scale joint ventures and to assure
them that their personal fortunes will not
be at stake if they wish to invest their
savings in such joint enterprise.
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No doubt, the concept of 'limited
liability' is beneficial to the share holders
of the company. but at the same time, it
may be injurious to the creditors. If the
liabilities of a limited company exceed its
assets, the company becomes insolvent
and is consequently liquidated, the
creditors may lose a considerable amount
of their claims, because they can only
receive the liquidated value of the assets
of the company, and have no recourse to
its share-holders for the rest of their
claims, Even the directors of the

company who may be responsible for



such an unfortunate situation cannot be
held responsible for satisfying the claims
of the creditors.
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As mentioned in the books and
research papers of Islamic jurists,
companies come under the ruling of
Shirkat-ul-Ainan. (Meezan bank's guide to
Islamic Banking)
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But legal personality remains, in essence, merely a
convenient and juristic device by which the problem of

organising right and duties is carried out.



(Jurisprudence by M. Farani p.120)
)J;“?LUQL;—U}.L}}jGUVTJ&f‘;}&}}GfLﬂJI‘V

4Lndﬂm)mm.~4fw G2 uﬁr
Ju g 3 Feus
b3 S e $I6 L L ol B
S5 ES Ut YU Al SV el
-ug“&“an
/,uijLa"/?/;bu’t;;/w&/‘qg,,u:‘j{;y”
KerS bl PIt e A Lot e8|
-at‘/u”‘ié:/gufé:&f u‘"tp
me,ww”‘u{ﬁ....fa,yuf“ 1
Kdyuffa,dfru qu@juffu’a
f‘Lanl’“‘Lglc;&"oylg?u}’g‘L el fur
jwi&ulg?uﬁzrcubv@&)b"f;@ﬁa%}
(e el ol DUt 025
Hazas /B oot Fhuy
1. Waqgf
The first precedent is that of a waqf. A

waqf is a legal and religious institution



wherein a person dedicates some of his
properties for a religious or a charitable
purpose. The properties, after being
declared as Waqf, no longer remain in
the ownership of the donor. The
beneficiaries of a Waqf can benefit from
the corpus or the proceeds of the
dedicated property, but they are not its
owners. Its ownership vests in Allah
Almighty alone.

It seems that the Muslim jurists have
treated the Waqf as a separate legal
entity and have ascribed to it some
characteristics similar to those of a
natural person. This will be clear from two
rulings given by the fugaha (Muslim
jurists) in respect of Waqf.

Firstly, if a property is purchased with
the income of a Waqf, the purchased
property cannot become a part of the

Wagf automatically. Rather, the jurists



say, the property so purchased shall be
treated, as a property owned by the
Wagdf. It clearly means that a Waqf, like a
natural person, can own a property.

Secondly. the jurists have clearly
mentioned that the money given to a
mosque as donation does not form part
of the Waqf, but it passes to the
ownership of the mosque.

Here again the mosque is accepted to
be an owner of money. Some jurists of
the Maliki School have expressly
mentioned this principle also. They have
stated that a mosque is capable of being
the owner of something. This capability of
the mosque, according to them, is
constructive, while the capability enjoyed
by a human being is physical.

Another renowned Maliki jurist,
namely, Ahmad Al-Dardir, validates a

bequest made in favour of a mosque,



and gives the reason that a mosque can
own properties. Not only this, he extends
the principle to an inn and a bridge also,
provided that they are Waqf.

It is clear from these examples that
the Muslim jurists have accepted that a
Waqf can own properties. Obviously, a
Waqf is not a human being, yet thay have
treated it as a human being in the matter
of ownership. Once its ownership is
established, it will logically follow that it
can sell and purchase, may become a
debtor and a creditor and can sue and be
sued, and thus all the characteristics of a
'juridical person' can be attributed to it.

2. Baitul-Mal

Another example of ‘juridical person'
found in our classic literature of Figh is
that of the Baitul-mal (the exchequer of
an Islamic state). Being public property,
all the citizens of an Islamic state have

some beneficial right over the Baitul-mal,



yet, nobody can claim to be its owner.
Still, the Baitul-mal has some rights and
obligations. Imam Al-Sarakhsi, the well-
known Hanafi jurist, says in his work
"Al-Mabsut": "The Baitul-mal has some
rights and obligations, which may
possibly be undetermined."

At another place the same author
says: "If the head of an Islamic state
needs money to give salaries to his army,
but he finds no money in the Kharaj
department of the Baitul-mal (wherefrom
the salaries are generally given) he can
give salaries from the sadagah (Zakah)
department, but the amount so taken
from the sadaqah department shall be
deemed to be a debt on the Kharaj
department.”

It follows from this that not only the
Baitul-mal, but aslo the different

departments therein can borrow and



advance loans to each other. The liability
of these loans does not lie on the head of
state, but on the concerned department
of Baitul-mal. It means that each
department of Baitul-mal is a separate
entity and in that capacity it can advance
and borrow money, may be treated a
debtor or a creditor, and thus can sue
and be sued in the same manner as a
juridical person does. It means that the
Fugaha of Islam have accepted the
concept of Juridical person in respect of

Baitul-mal.
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Once the concept of juridical person
is accepted and it is admitted that,
despite its fictive nature, a juridical
person can be treated as a natural
person in respect of the legal
consequences of the transactions made
in its name, we will have to accept the
concept of limited liability which will follow
as a logical result of the former concept.
(Meezanbank's guide to Islamic Banking

p.225). .
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So, the concept could be restricted, to
the public companies only who issue their
shares to the general public and the
number of whose shareholders is so
large that each one of them cannot be
held responsible for the day- to- day
affairs of the business and for the debts
exceeding the assets.

As for the private companies or the
partnerships, the concept of limited
laibility should not be applied to them,
because, practically, each one of their
shareholders and partners can easily
acquire knowledge of the day-to-day
affairs of the business and should be held
responsible for all its liabilities.

There may be an exception for the



sleeping partners or the shareholders of a
private company who do not take part in
the business practically and their liability
may be limited as per agreement
between the partners.

If the sleeping partners have a limited
liability under this agreement, it means, in
terms of Islamic jurisprudence, that they
have not allowed the working partners to
incur debts exceeding the value of the
assets of the business. In this case, if the
debts of the business increase from the
specified limit, it will be the sole
responsibility of the working partners who
have exceeded the limit. (Meezanbank's
guide to Islamic Banking p 231, 232)
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As mentioned in the books and

research papers of Islamic jurists,

companies come under the ruling of



Shirkat-ul-Ainan. (Meazanbank's guide to
Islamic Banking)
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Company stands entitled to a share in the
investment income there of as Mudarib.
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This Policy may at any time be
terminated at the option of the Company on
14 days' notice to that effect being given to
the Participant............. In that case, the
Participant shall be given an amount
equivalent to a rateable proportion of the
contribution for the unexpired Period of
policy from the date of such cancellation.
This policy may aslo be terminated at any
time at the request of the Participant, in
which case the Participant will be paid an
amount equivalent to the actual contribution
made initially by him / her, less the amount

worked as per the following scale.
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Another issue with Murabahah is that
if the client defaults in payment of the
price at the due date, the price cannot be
changed nor can penalty fees be charged.
Jfﬁbl{'@/bﬁvf@ﬁlf‘afﬁi/»uﬁi’/
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-
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In order to deal with dishonest clients
who default in payment deliberately,they
should be made liable to pay
compensation to Islamic bank for the loss

suffered on account of default”. P.129
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-« Registration, Rent and Freight charges
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(On the basis of daily products)
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"Many financial institutions finance
the working capital of an enterprise by
opening a running account for them from
where the clients draw different amounts
at different intervals, but at the same

time, they keep returning their surplus



amounts. Thus the process of debit and
credit goes on upto the date of maturity,
and the interest is calculated on the basis
of daily products. Can such an
arrangement be possible under the
musharakah or mudarabah modes of
financing (Meezan Bank's guide. p: 177)
If such an arrangement is agreed
upon between the parties, it does not
seem to violate any basic principle of the
musharakah. ----practically, it means that
the parties have agreed to the principle
that the profit accrued to the Musharakah
portfolio at the end of the term will be
divided based on the average capital
utilized per day, which will lead to the
average of the profit earned by each
rupee per day. The amount of this
average profit per rupee per day will be
multiplied by the number of days each

investor has put his money into the



business, which will determine his profit
entitlement on daily product basis."
(Meezan Banks' guide p:178)
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"But the proposed running account of
musharakah where the partners are
coming in and going out every day,
nobody has undertaken to contribute any
specific amount. Therefore the capital
contributed by each partner is unknown
at the time of entering into Musharakah
which should render the musharakah
invalid. The answer to the above
objection is that the classical scholars of
Islamic figh have different views about
whether it is necessary for a valid
Musharakah that the capital is pre-known
to the partners. The Hanafi scholars are
unaminous on the point that it is not a
pre-condition. Al-kasani, the famous

hanafi jurist writes:



"According to our hanafi schooal, it
is not a condition for the validity of
musharakah that the amount of capital is
known, while it is a condition according to
Imam Shafi. Our argument is that jahalah
(uncertainty) in itself does not render a
contract invalid, unless it leads to
disputes. And the uncertainty in the
capital at the time of musharakah does
not lead to disputes, because it is
generally known when the commodities
are purchased for the musharakah,
therefore it does not lead to uncertainty in
the profit at the time of distribution.”
(Meezan Banks' guide: pp. 179-180)
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"Some contemporary scholars do not
allow this method of calculating profits on
the ground that it is just a conjectural
method which does not reflect the actual
profits really earned by a partner of the
musharakah. Because the business may
have earned huge profits during a period
when a particular investor had no money
invested in the business at all or had a
very insignificant amount investsd, still,
he will be treated at par with other
investors who had huge amounts
invested in the business during that
period. Conversely, the business may
have suffered a great loss during a period
when a particular investor had huge
amounts invested in it. Still, he will pass

on some of his loss to other investors



who had no investment in that period or
their size of investment was insignificant.
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"This argument can be refuted on the
ground that it is not necessary in a
musharakah that a partner should earn
profit on his own money only. Once a
musharakah pool comes into existence
all the participants, regardless of whether
their money is or is not utilized in a
particular transaction earn the profits
accruing to the joint pool. This is
particulary true of the hanafi school,

which does not deem it necessary for a



valid musharakah that the monetary
contribution of the partners are mixed up
together. (Meezan Banks' guide:p178)
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"In the proposed system, all the
partners are treated at par. The profit of
each partner is calculated on the basis of
the period for joint pool. There is no
doubt that the aggregate profits accrued
to the pool is generated by the joint
utillization of different amounts
contributed by the participants at different
times. Therefore, if all of them agree with
mutual consent to distribute the profits on
daily products basis, there is no injunction
of shariah which makes it impermissible,

rather it is covered under the general



guidelines given by the Holy Prophet éﬁ}i

in his famous hadith,as follows: "Muslims
are bound by their mutual agreements
unless they hold a permissible thing as
prohibitedor a prohibited thing as
permissible."
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"If distribution on daily products basis
is not accepted, it will mean that no
partner can draw any amount nor can he
inject new amounts to the joint pool.
Similarly, no body will be able to
subscribe to the joint pool except at the
paticular dates of the commencement of
a new term. This arrangement is totally
impracticable on the deposit side of the
banks and financial institutions where the
accounts are debited and credited by the
depositors many times a day. The
rejection of the concept of the daily
products will compel them to wait for
months before they deposit their surplus
money in a profitable account. This will
hinder the utilization of savings for
development of industry and trade, and
will keep the wheel of financial activities

jammed for long periods. There is no



other solution for this problem except to
apply the method of daily products for the
calculation of profits, and since there is
no specific injunction of Shariah against
it, there is no reason why this method
should not be adopted.”
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"The shares of a lawful company can
be sold or purchased on Murabahah
basis because according to the principles
of Islam, the shares represent ownership
into assets of the company provided all
other basic conditions of the transaction
are fulfilled." (page 130)
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"In an equity or mutual fund (unit



trust) the amounts are invested in the
shares of joint stock companies. The
profits are mainly derived through the
capital gains by purchasing the shares
and selling them when their prices are
increased. Profits are also earned
through dividends distributed by the
relevant companies." (P,210)
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"An agency agreement is signed by
both parties in which the institution
appoints the client as his agent for
purchasing the commodity on its behalf.
The client purchases the commmodity
on behalf of the institution and takes
possession as the agent of the institution.
The client informs the institution that he
has purchased the commodity and
simultaneously makes an offer to
purchase it from the institution." (Islamic
Banking:p.127)
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"The exporter with the bill of
exchange can appoint the bank as his
agent to collect receivable on his behalf.
The bank can charge a fee for this
service and can pvovide interest free loan
to the exporter which is equal to the
amount of the bill, and the exporter will
give his consent to the bank that it can
keep the amount received from the bill as
a payment of the loan.

Here two processes are separated
and thus two agreements will be made.

One will authorize the bank to collect the



loan on his behalf as an agent for which
he will charge a particular fee. The
second agreement will provide interest
free loan to the exporter, and authorize
the bank for keeping the amount received
through bill as a payment for loan.

These agreements are correct and
allowed according to Shariah because
collecting fee for service and giving
interest free loan is permissible."
(Meezan Banks' guide: pp 198/199)
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