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Mr. Victor S. Bryant, Chairman
North Carolina Constitutional Conunission

Durham, North Carolina

Dear Mr. Bryant:

The material gathered here is another in the sequence of consti-
tutional data sent to you and your associates. We have previously
forwarded: (l) a mimeographed reproduction of the June 1934 issue
of Popjilar^ Government analyzing the constitution proposed by the Gen-

eral Assembly in 1933, and (2) the cojipilation called Cpnimentari.es

°n.FTSJ^^P^ iR,221^^£4ASll^l2'f^ ?svisipn_pf ^
j^he^Cpns titution^j5f

North ^ Carpiina.

We now send you: (l) the texts of all amendments proposed by

the General Assembly and ratified by the people since 1937; (2) the

texts of all amendments proposed by the General Assembly since 1937
but either pending vote or rejected by the people; (3) material
parts of the official explanations for voters prepared by the Attor-

ney General and issued by the Secretary of State since 1944; (4)

discussions of the proposed amendments appearing in PppulaT Govern-
ment; and (5) citations to pertinent articles in the North_ Carpiina

Law Review.

Except where we have imposed uniformity of style upon section

labels and captions, the text used for the amendments is that of the

Session Laws containing the chapter proposing the amendmento The

text for sections of the Constitution said to be existing as of a

particular date has been the reprint of the Constitution found in
the front part of the session law volume for that year. Where an
amendment did not set out all c' the section affected, the text for
the balance of the section was again derived from the reprint in

the front part of the session lai^r volume containing the amendment.

Respectfully ouhmitted.

Albert Coates
Director
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ilM^IDMENTS PROPOSED IN 1937

_ Of th3 Two Sub-iiitted. Both Were ADOPTED t .

The first proposed amendment rewrote Article JV, Section 2fe, to read

as follows:

Sec. 24, Sheriffs and Coroners , In each county a sheriff

and a coroner shall be elected by the qualified voters thereof

as is prescribed for the members of the General Assembly, and

shall hold their offices for a period of four years, _^phasis

added ,__7 ^ Qa,ch township there shall be a constable elected

in like manner by the voters thereof, v^o shall hold his office

for a period of two years, liJhen there is no coroner in a county

the Clerk of the Superior Court for the county may appoint one

for special cases. In case of a vacancy existing for any cause

in any of the offices created by tliis section the commissioners

of the county may appoint to such office for the vinexpired term,

/The amendment was proposed in Chapter 2/jl of the Public Laws of North

Carolina, 1937 Session. It was ADOPTED by a vote of the people on Novem-

ber 8, 1930. The only substantial change effected by the amendment was

to increase the terms of offices of sheriffs and coroners from two to four

years_c7

The second proposed amendment added a new section. Article III,

Section 18:

Sec 18. /"Department of Justice ,7 The General Assembly

is authorized and empowered to create a Department of Justice

under the supervision and direction of the Attorney General, and

to enact suitable laws defining the authority of the Attorney

General and other officers and agencies concerning the prosecution

of crime and the administration of the criminal laws of the State,



2

/'The amendment was proposed in Chapter 447 of the Public Laws of

North Carolina, 1937 Session. It was ADOPTED by a vote of the people on

November 8, 193^^.7

Commentary;

THE PROPOSED STATE DEPARTMENT OF JUSTICE

I. Criminal Law Administration

By >\lbert Coates

/Popular Government . November 1937, page 7^7

In November, 1938, the qualified voters of North Carolina will decide
for or against a Constitutional Amendment authorizing the General Assembly
to create a Department of Justice under the supervision and direction of
the Attorney General,

Department _of Justice—What do these words mean? As used in the federal
goverrjnent they mean a unified and centralized control by the Attorney
General of agencies for (l) the investigation of crime and the apprehension
of criminals, (2) the acquisition, preservation and exchange of criminal
identification records, (3) the prosecution, (4) probation, (5) punishment,
and (6) parole of persons charged with crime, "Here, under the single di-
rection of the Attorney General are all of the mechanisms that deal with
criminal justice, from the time of the arrest to the time of the release
of the prisoner from confinement, , , , In short, in the federal adminis-
tration there is a continuity of effort and treatment, . » from the incep-
tion of a case to its conclusion—from the snatching of a man from the rest
of society because of the performance by him of federal criminal acts to the
time when he is returned, he remains in the custody of one responsible agency,"

State Departments of Justice

In addition to the federal government, seven states have expressly
created a Department of Justice: Iowa, Louisiana, Nebraska, New Mexico,
Pennsylvania, Rhode Island, and South Dakota. California has reached the
same result without the use of the words. Two of these states have pro-
vided for these departments through constitutional amendments, California
and Louisiana, The other five states and the federal government provided
for them by statute without constitutional amendment. In the federal
government and in seven states the Department of Justice is headed by
the Attorney General, In one. South Dakota, it is headed by a commission
consisting of the Governor, Attorney General, and Warden of the State
Penitentiary, who select the Superintendent to run it. In all these states
the words "Department of Justice*'" have a variable meaning. To illustrate:

(1) The Attorney General *s Control over Police in states with Depart-
ments of Justice varies from direct supervision and control to no control
and little supervision. To illustrate: in California he may appoint as
many as ten special agents vdth full law enforcing powers throughout the



state to serve at fais pleasure, supervise every „ , . sheriff in all

matters pertaining to the duties of his office, and appoint another to

perform the duties of sheriff with respect to the investigation of

any particular crime j and he may be given "direct supervision over» , »

such other law enforcement agencies as may be designated by law,"

jn Louisiana . Nebraska , and Pennsylvania he has no direct supervision

or control over stats or local investigative officers or police,

(2) 1^6, ,4^^Qjy-^.y '^\^'^\^P°\'P Control over Prosecui,ion in states vfith

Departments of Jastice varies from direct supervision and control to no

control or supervision. To illustrate: in Rhode Island he is given power

to appoint all prosecuting attorneys, and in California he is given direct

supervision over every District Attorney and may assist or supersede him

and take full charge of prosecution vfhenever in his opinion any law of

the state is not being adequately enforced; while in Pennsylvania he can

neither supervise nor intervene in local prosectuions unless the presiding

judge requests him in writing to do so,

(3) The Attorney General's Control over Criminal Identification in

states with Departments of Justice varies from direct supervision and

control to no control or supervision. In Iowa, New Mexico. South Dakota .

and Rhode Island the Identification Bureau is set up in the Department

of Justice vath'the Attorney General as head. In California and Nebraska

it is attached to the Governor's office, and in Pennsylvania and in Louisiana

to the State Police, and in all four states is outside the Department of

Justice and free from the control of the Attorney General,

(4) The Attorney General's power over Probation in states with Depart-

ments of Justice appears to be non-existent, and his power over Prisons,
Pardons, and Paroles varies from a limited supervision and control to none

at all.

Uniform State Act

The tentative draft of a Uniform State Department of Justice Act,
prepared by the National Conference of Commissioners on Uniform State Laws,

provides for a State Department of Justice (1) headed by the Attorney Gen-

eral or the Governor; (2) with six divisions for criminal prosecution,

medical examiners, police criminal identification, investigation and

statistics, pardons and paroles, prisons; (3) with alternative provisions
for a greater or less degree of direct supervision and control of each divi-
sion to be exercised by' the head of the department. These alternative pro-
visions are designed to bring about a unified control of the administration
of the criminal laws within the existing constitutional framework of the

several states.

It is apparent from the foregoing analysis that the words "Department
of Justice" have a convenient vagueness. They mean different things in
different states. They mean everything from highly centralized control

of all the agencies involved in the administration of the criminal law in
some states to highly decentralized control in others, and to all stages
in between.

North Carolina

The words, "Department of Justice,'' under the proposed constitutional



amendment, vdll mean whatever the General ivssembly of North Carolina makes
them mean. It can uTite these words into a statute and under that statute:

give the Attorney General completely centralized supervision of all the
agencies involved in the administration of the criminal law, or give him
partial control, or give him a title full of sound and fury signifying
nothing. Out of this situation come the follovdng questions: What is the
present status of the criminal law enforcing machinery in North Carolina
now? What can the General Assembly do without the aid of the proposed amend-
ment? What call it do with the aid of the amendment that it could not do
without it?

Police Aj^encies . Town and City police, township constables, county
coroners and sheriffs. State Patrolmen and other state law enforcing officers
constitute the chief investigative and arresting officers in North Carolina,

There is little doubt that the General Assembly already has the power:
to increase, decrease or abolish the jurisdiction of any or all of the fore-
going state agencies, or to create new agencies with powers to enforce crimi-
nal laws concurrent with existing state and local agencies to give the Attor-
ney General a considerable degree of supervision as it thinks desirable,
over all the foregoing state agencies and of many if not all local agencies.
To the extent that there is any doubt about this power the proposed amend-
ment would remove it.

Prosecution , The Attorney General now has complete control over prose-
cutions in the Supreme Court, He is directly required by the General Assembly
to prosecute specific types of cases in the trial courts. On request of the
Governor or of either branch of the General Assembly he is required to appear
for the state in any court or tribunal in any criminal matter in which the
state "is interested or a party." If these words are taken at their face
value, it would seem that the General Assembly could authorize the Attorney
General to appear in such cases on his own initiative. There is some doubt
as to whether he may simply assist or assume control of the prosecution when
he appears. There is also some doubt as to whether the General Assembly can
now give him concurrent prosecution power with solicitors in all types of

criminal cases or even supervision and control. To the extent that there is
doubt about this power, the proposed amendment wovild remove it.

Identification. Investigation, and Statistics . The General Assembly in
1937 authorized the Governor, in his discretion, to appoint a staff of spe-
cial investigators in criminal cases, to acquire scientific laboratory
facilities to aid in the detection of crime, to establish a finger print
bureau, and to collect crime statistics. There is little doubt that the
General Assembly now has the power to extend the foregoing activities as
far as it desires and that it may now give the Attorney General supervision
and control over all of them. To the extent that any doubt exists, the
proposed amendment would remove it.

Probation , There is little doubt that the General Assembly now has
the power to give the Attorney General supervision over the Probation
Commission established in 1937 if it desires to do so. To the extent that
there is any doubt the proposed amendment would remove it.

Penal and Correctional Institutions. The Constitution of 1868 gave
the State Board of Charities and Public Welfare the "supervision of all



charitable and penal state institutions 3" There is considerable doubt
as to whether ths Gsueral Assembly now has the power to give the Attorney
General supervision over penal institutions. To the extent that this
doubt exists the proposed amendment would remove it.

Paroles and Pardons . From the beginning of the staters history the
Governor has exercised the power of pardon, commutation, and parole.
In 1925 the General Assembly authorized him to appoint a Paro?.e Commission
and staff, to asisisb him in his duties. There is considerable doubt as

to whether the General Assembly could now give the Attorney General super-
vision over the investigation and recommendatory aspects of this work. It

is doubtful if t':3 proposed amendment would remove it,

Sumnary

It is apparent from the foregoing analysis that without constitutional
amendment the General Assembly can set up a Department of Justice with con-
siderable supervision or control over any or all of the successive links
in the chain of our criminal law enforcing machinery and that with the
aid of a constitutional amendment it could go even further. The General
Assembly can now, if it so desires , give the Attorney General supervision:

^.1) over most if not all city, county, and state agencies for the investi-
gation of crime and the apprehension of criminals; (2) over city, coionty,

and state prosecuting attorneys, though the extent and character of this
supervision is subject to some doubt; (3) over the machinery of probation
and the staff of probation officers; (4) perhaps to a limited extent over
penal and correctional institutions, though this is doubtful; and (5) per-
haps to a very limited extent over investigations preliminary to paroles
and pardons, though even such preliminary investigations might be held
encroachments on the Governor's constitutional pov/er of pardon and parole.
To the extent that doubts exist the proposed amendment would remove them
in all of the foregoing cases except perhaps the last.

THE PROPOSED STATE DEPARTO'IENT OF JUSTICE

II, Civil Law Administration

By Albert Coates

/PopTilar Government . December 1937, page 8,_7

I, United States Department of Justice

"There shall be at the seat of government," says a federal statute
enacted in 1870, "an executive department to be known as the Department of
Justice, and an Attorney Gener^l, who shall be the head thereof." The
Attorney General is appointed by the President,

Pursuant to this Statute the Attorney General is required: (l) appellate
court duties : to conduct and argue suits and writs of error and appeals in
the Supreme Court where the United States is interested; (2) trial court

duties ; to conduct any kind of legal proceeding in which the United States

is interested in any court and to exercise general superintendence and



direction over the attorneys and marshals of all the districts; (3) advi-

sory duties ; upon request to advise the President of the United States
and the head of any executive department on matters of law arising in the
administration of their respective departments and to supervise and control
the Solicitors of executive depairtments including the Departments of State,
Treasury, Interior, Commerce, Labor and Bureau of Internal Revenue,

Sugary. ''To avoid conflicts of jurisdiction and to achieve better
co-ordination, umfonnity, certainty, simplicity and economy," says the
Attorney General -s personal representative, "the governmental program has
been to center the major part of all legal problems of all federal agencies
in this Departmsni, , . , The functions and duties of all these different
departments and tlieir heads and subheads are defined and supervised so as
to mesh in vdth the operations of the Department as a v;hole. Over it all
and centering in him as the trunk of this huge tree of many limbs is the
Attorney General as the nation^s chief law officer,"

II, State Departments of Justice

In addition to the United States government, seven states have expressly
created a "Department of Justice": lovra in 1909, Nebraska in 1919, Louisiana
in 1921, Pennsylvcnia in 1923, New Mexico in 1933, Rhode Island and South
Dakota in 1935 o California reached the same result in 1934 without the use
of the words. Two of these states have provided for these departments
through constitutional amendments: California and Lo-a.siana. The other
six states and the federal government provided for them by statute without
constitutional amendment. In the federal government and in seven states
the Department is headed by the Attorney General, In one state, South
Dakota, it is headed by a commission consisting of the Governor, Attorney
General, and Warden of the State Penitentiary, who select the Superintendent
to run it. In seven of these states the Attorney General is elected by the
people; in one, Pennsylvania, he is appointed by the Governor.

The Attorney General* s power over appellate court proceedings in
civil cases in which the state is a party or interested varies from the
duty to prosecute and defend all such cases in the Supreme Court in
seven states to the duty of conducting in the appellate courts only such
cases as ha has prosecuted or defended in behalf of state agencies in
the trial courts. The Attorney General^ s power over trial court pro-

ceedings in civil cases in vihich the state is a party or interested varies
from the duty to appear in all civil cases in which the State is interested
to the duty to appear only on the failure of the district attorney to per-
form his duties as in New Mexico. The Attorney General's advisory duties
vary from the duty to advise all state department heads and officials to the
duty to advise specific state agencies; from the duty to advise prosecuting
attorneys to the duty to advise no local official. The Attorney General's
power to hire special counsel varies from the power to approve the hJLring
of all special counsel to the power to hire no special counsel. The Attorney
General's power over lep:islative drafting bureaus appears to be non-existent.
In practice, Attorney Generals, according to their reports, have always
assisted State Departments and agencies in drafting measures in vAiich they
were interested o None of the states having departments of justice appear
to provide for the collection of civil court statistics, with the possible
exception of one state where the Attorney General is required to keep a
docket showing the status of all civil cases in which the State is interested
or a party.



Summary . It is apparent from the foregoing analysis that the words

"Department of Justice" have a convenient vagueness o They mean different

things in different states at the same time. They mean everything from

highly centralized control of the machinery involved in civil law adminis-

tration in some states, to highly decentralized control in others, and to

all stages of centralization and decentralization in between. Many states

without Departments of Justice have as greatly centralized control as states

with such departments. They mean different things in the same state at

different times = Sorae states have started with little more than a name

and have gradually added meaning to the name. Other states have started

;dth considerable meaning and gradually subtracted from the meaning. In

one state an apparent contest between the Governor and Attorney General

for the balance of power has restilted in a temporary impasse,

III. North Carolina Department of Justice

The proposed amendment to the North Carolina constitution authorizing

the Gneral Assembly "to create a Department of Justice under the super-

vision and direction of the Attorney General, and to enact suitable laws

defining the authority of the Attorney General and other officers and agen-

cies concerning the prosecution of crime and the administration of the

criminal laws of the state,*' says nothing about authorizing the General

Assembly to enact sutiable laws defining the authority of the Attorney

General and other officers and agencies concerning the administration of

the civil laws of the stateo This omission may be explained on the theory

that the General Assembly already has in civil law administration the power

it does not have in criminal law administration. We may therefore examine

the accuracy of this assumption as it applies to the Attorney General's

(1) appellate court duties, (2) trial court duties, (3) advisory duties,

(4) emploj-ment of special counsel, (5) legislative drafting duties, and

(6) the collection of court statistics,

Appollate Court Duties ; The General Assembly now requires the Attorney

General "to defend all actions in the Supreme Court in which the State

shall be interested or is a party," The General Assembly could go no

further with a constitutional amendment. Trial Court Di.Ti.ies ; The General

Assembly can now, without the aid of constitutional amendments, give the

Attorney General power to supervise, supersede, or supplant the Solicitor

in all civil cases in which the state is a party or interested, if it

desires to do soj for the Constitution, which gives the Solicitor the

right "to prosecute in behalf of the state in all criminal actions,"

does not give the Solicitor the right to represent the state in all civil

actions, and it does authorize the General Assembly to "prescribe by law"

the powers and duties of the attorney General, Advisory Duties ; The

General Assembly, pursuant to Constitutional permission, has already

designated the Atotnrey General as the legal adviser: (l) to all state

departments, institutions, and agencies, (2) to Solicitors of the Superior

Court, and (3) may. without further constitutional authority designate him

as adviser to county, city, and town officials. Legislative Drafting ;

The Attorney General, as legal counsel to state departments and agencies

has long assisted in the drafting of legislative measures in which they

were interested; the legislative drafting service created in 1915 was

transferred to the Attorney General's department in 1933. Judicial

Statistics ; No state agency collects civil court statistics for the State.



Special Counsel ; Since 1B68 the General Assembly has vested the employ-
ment of special covonsel exclusively in the Governor, The General Assembly
has vested the employment of special counsel exclusively in the Governor.
The General Assembly may vdthout further oonstitutional authority transfer
this power from the Governor to the Attorney General if and when it so

desires. It is also apparent that the General Assembly can enlarge the
Attorney General's staff to the point that no "special counsel" is neces-
sary, or restrict it to the point that a great deal of "special counsel"
is necessary, or extend to each state department the power to employ its
oim counsel as in the case of the State Highi^ra.y and Public Works Commis-
sion, the Coumissioner of Banking, and the Unemployment Compensation Com-
missione

THE PROPOSED STATE DEPARTIJiilMT OF JUSTICE

IIIo Preliminary Report of Commission's Finding^s

By Albert Coates

/Popular Governrient , January 1938^7

A Summary of the findings of the Commission on a State Department of
Justice and the issues thus far raised furnish a convenient starting point
for this discussion. The studies of the Commission show: (l) that the
words "Department of Justice" have one meaning when used by the United
States Governirient , another meaning when used by State Governments, and

still another meaning when used by the Commissioners on Uniform State
Lavrs. They mean criminal and civil law administration in some and only
criminal law administration in others. They not only mean different
things in different states at the same time but different things in the
same state at different times. And they mean everything from highly
centralized control of all agencies involved in criminal and civil law
administration in some states to highly decentralized control in others
and to all stages of centralization and decentralization in beti^een.

As a result of these studies the Commission concludes that North
Carolina is not only free to decide whether she wants to establish a
Department of Justice, she is free to decide what sort of Department
of Justice she v/ants to establish and v^ether to follow patterns
already cut in other states or to cut patterns of her own. The following
issues have already developed before the Commission:

(1) Within the last thirty or forty years a number of state agencies
have developed for the enforcement of specific laws, chief among which are
the State Highway Patrol established in 1929 and the special investigators
authorized in 1937 as part of the State Bureau of Identification to be
established in the discretion of the Governor, Should all these state
agencies be transferred from the departments to which they are now at-
tached and placed under the control of the Attorney General? And to v/hat

extent, if any, should the Attorney General be given supervision or con-
trol over sheriffs, coroners, constables, and police?

(2) Prosecutions in criminal courts of North Carolina are carried
on at three levels: by the Attorney General in the Supreme Court and in a

few instances in the trial courts, by solicitors in the Superior Courts,



and by solicitors in the Recorders Courts. To what extent, if any, should

the Attorney General be given supervision and control over the prosecution

of the criminal dockets in the Superior and Inferior Courts, vdth power to

intervene in criminal proceedings and supplement, supersede or supplant

the solicitor,

(3) To what extant, if any, should the agencies of probation, the

investigatory aarects of parole and pardon, and prison operations be

transferred to the supervision and control of the Attorney General,

(4) To what extent, if any, should the state establish a fingerprint

bureau? scientific crime laboratory?

(5) To v;hat extent, if any, should the state undertake to collect

satistics on criminal and civil law administration and should the super-

vision and control of this work be transferred to the control of the

Attorney General?

(6) To what extent, if any, should state departments, institutions,

and agencies be permitted to employ their own counsel? To v^at extent,

if any, should the Attorney General have supervision and control over the

counsel thus employed? To what extent, if any, should the Attorney General «£

office furnish the excD.usive counsel for all state departments and agencies?

To what extent, if any, should the power to employ special counsel be

transferred to the Attorney General? To what extent, if any, should

the advisory opinions of the Attorney General be binding on state depart-

ment heads in the absence of Supreme Comrt decisions?

(7) li/hat should be the relationship between the Attorney General's

office and the Governor's office in the event a State Department of

Justice is established under the control of the Attorney General?

(8) How far can the General Assembly go toward setting up a Depart-

ment of Justice without the aid of a constitutional amendment and what

can it do vdth the constitutional amendment that it could not do without ifi

Other issues v/ill arise as public interest develops and public discus-
sion proceeds. The Commission invites the opinions of all people on all
sides of these issues.

AilENDMENTS PROPOSED IN 1941

Mo amendments were proposed by the General Assembly in 1939ji7

Of the Two Submitted. Both Were ADOPTED ;

The first proposed amendment altered Article IX in several ways:

Article IX, Sections 8 and 9, existing as of I94I were eliminated

and a new Article IX, Section 8, was substituted:
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3ec, 8. State Board of Education . The general supervision

and administration of the free public school system, and of the

educational fvnds provided for the support thereof, shall, from

and after the first day of April, one thousand nine hundred and

forty-three, be vested in a State Board of Education to consist

of the Lieutenant Governor, State Treasurer, the Superintendent

of Public Instruction, and one me-nber from each •OoDgvsB'sional

District to be appointed by the Governor. The State Superin-

tendent of Public Instruction shall have general supervision

of the public schools and shall be secretary of the board.

There shall be a comptroller appointed by the Board, subject

to the approval of the Governor as director of the Budget,

who shall serve at the vd.ll of the board and who, under the

direction of the board, shall have supervision and management

of the fiscal affairs of the board. The appointive members

of the State Board of Education shall be subject to confirma-

tion by the General Assembly in joint session, A majority

of the members of said board shall be persons of training

and experience in business and finance, who shall not be

connected with the teaching profession or any educational

administration of the State. The first appointments under

this section shall be members from odd numbered Congressional

Districts for two years, and members from even numbered Con-

gressional Districts for four years and, thereafter, all ap-

pointments shall be made for a terra of four years. All appoint-

ments to fill vacancies shall be made by the Governor for the

unexpired term, which appointments shall not be subject to con-

firmation. The board shall elect a chairman and a vice-chairman.
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A majority of the board shall constitute a quorum for the trans-

action of business. The per diem and expenses of the appointive

members of the board shall be provided by the General Assembly <-

The eliminated sections had read as follows:

Sec, 8, Board of Edrcation . The Governor, Lieutenant-Governor,

Secretary of State, Treasurer, Auditor, Superintendent of Public

Instruction, and Attorney-General shall constitirte a State Board

of Educatio::?..

Seco 9o Pre sident and secretary. The Governor shall be presi-
' dent and the Superintendent of Public Instruction shall be secretary
of the Board of Education,

Article IX, Sections 10, 11, 12, and 13, existing as of 19A1 were

eliminated and a new Article IX, Section 9, was substituted:

Sec. 9. Powers and duties of the board . The State Board

of Education shall succeed to all the powers and trusts of the

President and Directors of the Literary Fund of North Carolina

and the State Board of Education as heretofore constituted.

The State Board of Education shall have power to divide the

State into a convenient number of school districts; to regxilate

the grade, salary and qualifications of teachers; to provide

for the selection and adoption of the text books to be used

in the public schools; to apportion and equalize the public

school funds over the State; and generally to supervise and

administer the free public school system of the State and

make all needfvil rules and regulations in relation thereto.

All the poirers enumerated in this section shall be exercised

in conformity with this Constitution and subject to such laws

as may be enacted from time to time by the General Assembly.

The eliminated sections had read as folic v\-3:

Sec. 10, Powers of t he board . The Board of Education shall
succeed to all the powers and trusts of the president and directors
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of the Literary Fund of North Carolina, and shall have full
power to legislate and make all needful rules and regulations ,

in relation to free public schools and the educational fund
of the State; but all acts, rules, and regulaliions of said

|

board may be altered, amended, or repealed by the General
Assembly, and when so altered, amended, or repealed, they
shall not be reenacted by the board.

Sec. llo First session of the board . The first session of
the Board of Education shall be held at the Capital of the State
vathin fifteen days after the organization of the State govern-
ment under this Constitution; the time of future meetings may be
determined by the board.

Sec. 12, Qi.^orum. A majority of the board shall constitute
a quorum foi' the transaction of business.

Sec. 13. Expenses . The contingent expenses of the board
shall be provided by the General Assembly.

Article IX, Sections I4 and 15, existing as of 19A1 were renumbered

as the present Article IX, Sections 10 and 11,

_/Thls amendment was proposed in Chapter I5I, Public Laws of North

Carolina, I94I Session. It was ADOPTED by a vote of the people on

November 3, 1942^7

Commentary :

See Survey:_qf ^Statutory Changes, 19A1, 19 N.C.L.Rev., 435, 463-66 (1941).

See also the commsntary from Popular Government reorinted in connection with

the 1943 proposed amendment.

The second proposed amendment rewrote Article IV, Section 23, to

read as follows:

Sec, 23. /"Solicitors and solicitorial districts.? The

State shall be divided into twenty-one solicitorial districts,

for each of which a solicitor shall be chosen by the qualified

voters thereof, as is prescribed for members of the General

Assembly, who shall hold office for the term of four years,

and prosecute on behalf of the State in all criminal actions
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in the Superior Courts, and advise the officers of justice

in his district. But the General Assembly may reduce or

increase the number of solicitorial districts, which need

not correspond to, or be the same as, the judicial districts

of the Stabe,

The section had originally read as follows:

Sec, 23, Solicicitors for each .judicial district . A solicitor

shall be elected for eacn judicial district, by the qualified

voters thereof, as is prescribed for members of the General Assembly,

who shall hold office for the term of four years, and prosecute

on behalf of the State, in all criminal action in the Superior

Courts, and advise the officers of justice in his district,

jThis amendment was proposed in Chapter 26I, Public Laws of North

Carolina, 1941 Session. It was ADOPTED by a vote of the people on

November 3, 1942^7

A similar amendment had been proposed by the General Assembly in

Chapter I40, Public Laws of North Carolina, 1929 Session, but the pro-

posal was defeated by the people,

AMENDMENTS PROPOSED IN 1943

Of the Five Subm^.tted. All Were ADOPTED :

The first proposed amendment made the following changes in Article III!

Article III, Section 1, was revrritten to add the Commissioners of

Agriculture, Labor, and Insurance as constitutional officers:

Section 1, Officers of the executive department; terms

of office . The executive department shall consist of a Governor,

in whom shall be vested the supreme executive power of the

State; a Lieutenant Governor, a Secretary of State, an Auditor,

a Treasurer, a Superintendent of Public Instruction, an Attorney

General, a Commissioner of Agriculture, a Commissioner of Labor .
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and a Commissioner of Insurance, _^nphasis added_o7 who shall

be elected for a term of four years by the qualified electors

of the State, at the same time and places and in the same

manner as members of the General Assembly are elected^ Their

term cf office shall commence on the first day of January next

after their election, and continue until their successors are

elected and qualified: Provided , that the officers first elected

shall ass-jme the duties of their office ten days after the ap-

proval of this Constitution by the Congress of the United

States, and shall hold their offices four years from and

after the first day of January,

Article III, Section 13, was also rex^witten to add these new

constitutional officers.

Sec. 13. Duties of other executive officers . The respec-

tive duties of the Secretary of State, Auditor, Treasurer, Superin-

tendent of Public Instruction, Attorney General, Commissioner

of Agriculture . Com-nissioner of Labor , and Commissioner of

Insurance _^^phasis added_./ shall be prescribed by lawo If

the office of any of said officers shall be vacated by death,

resignation, or othervdse, it shall be the duty of the

Governor to appoint another until the disability be removed

or his successor be elected and qualified. Every such

vacancy shall be filled by election at the first general

election that occurs more than thirty days after the vacancy

has taken place, and the person chosen shall hold the office

for the remainder of the une:q)ired term fixed in the first

section of this article.
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Article III, Sectinn 14, was rewritten to add these new constitutional

officers as members of the Council of State:

Sec. 14, Council of State . The Secretary of State, Auditor,

Treasurer, Superintendent of Public Instruction, Commissioner of

Agriculture, Commissioner of Labor , and Commissioner of Insurance

_^mphasis added_,7 shall constitute, ex officio , the Council of

State, who shall advise the Governor in the execution of his office,

and three of vrtiom shall constitute a quorum; their advice and

proceedings in this capacity shall be entered in a journal, to

be kept for this purpose, exclusively, and signed by the mem-

bers present, frcxn any part of which any member may enter his

dissent; and such journal shall be placed before the General

Assembly when called for by either house. The Attorney General

shall be, ex officio , the legal adviser of the executive depart-

ment,

^his amendment was proposed in Chapter 57, 1943 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 7,

1944.7

Commentary ;

See Survey of Statutory Changes . 1943, 21 N.C.L. Rev .. 323, 330-31 (1943)

The official explanation of the amendment issued by the Secretary

of State reads as follows:

At present the governor, lieutenant governor, secretary of state,
auditor, treasurer, superintendent of public instruction and the attorney
general are named in the constitution as constituting the executive depart-
ment. The secretary of state, auditor, treasurer and superintendent of
public instruction constitute, ex-officio, the council of state, to advise
the governor in the execution of his office. If adopted, the officers
named in the amendment would be added to the executive department and
also to the council of state.
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The second sunendment proposed in 1943 added notaries public to

the proviso clause of Article IV, Section 7, in order to exempt them from

the prohibition against dual office holding:

Sec. 7. Holding.

o

fflee. No person who shall hold any

office or place of trust or profit under the United States,

or any department thereof, or under this State, or under any

other state or government, shall hold or exercise any other

office or place of trust or profit under the authority of

this State, or be eligible to a seat in either House of the

General Assembly: Provided, that nothing herein contained

shall extend to officers in the militia, notaries public .

/Emphasis added./ justices of the peace, commissioners of

public charities, or commissioners for special purposes.

/This amendment was proposed in Chapter 432, 1943 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 7,

1944^

Commentary:

See Survey of Statutory_Changes.^_ 1^43, 21 N^C^_._Rev. 323, 331 (1943)'

The official explanation of the amendment issued ty the Secretary

of State read as follows:

At present a notary public is an officer contemplated in constitution-

al prohibition against double office holding. If adopted, a notary pub-

lic could hold any other office or place of trust under the authority of

the state.

The third amendment proposed in 1943 rewrote Article IX, Section

8, to read as follows:
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3ec. 8a State Board of Education . The general supervision

and administration of the free public school system, and of

the educational funds provided for the support thereof, except

those mentioned in Section five of this Article, shall, from and

after the first day of April, one thousand nine hundred and

forty-five, be vested in the State Board of Education to consist

of the Lieutenant Governor, State Treasurer, the Superintendent

of Public Instruction, and ten members to be appointed by the

Governor, subject to confirmation by the General Assembly in

joint session. The General Assembly shall divide the State into

eight educational districts, which may be altered from time to

time by the General Assembly. Of the appointive members of the

State Board of Education, one shall be appointed from each of

the eight educational districts, and two shall be appointed

as members at large. The first appointments under this section

shall be: Two members appointed from educational districts

for terms of two years j two members appointed from educational

districts for terms of four years; two members appointed from

educational districts for tenns of six years; and two members

appointed from educational districts for terms of eight years.

One member at large shall be appointed for a period of four

years and one member at large shall be appointed for a period

of eight years. All subsequent appointments shall be for

terms -of eight years. Any appointments to fill vacancies shall

be made by the Governor for the unexpired term, which appoint-

ments shall not be subject to confirmation. The State Superin-

tendent of Public Instruction shall be the administrative head

of the public school system and shall be secretary of the board.
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The board shall elect a chairman and rice-chairman. A majority

of the board shall constitute a quorum for the transaction of

business. The per diem and expenses of the appointive members

shall be provided by the General Assembly

»

The original version of this section is set out above in the portion

dealing with the amendments proposed in 1941

»

/This amendment was proposed in Chapter 468, 1943 Session Laws of North

Carolina. It was ADOPTED by a vote of the people on November 7, 1944.7

Commentary;

See Sui^ej^of, Statutory. Changes^ 194^, 21 N.CoL_^_Rev, 323, 331-32 (1943).

The official explanation of the amendment issued by the Secretary of

State read as follows:

This would reivrite the amendment adopted at the last general election.
The principal changes proposed are: The position of comptroller would be
stricken out and the state superintendent of public instruction would be the
administrative head of the public school system and secretary of the board;
ten board members would be appointed by the governor subject to confirmation
by the General Assembly, one from each of eight educational districts, and two
members at large; (The present method of selection is by congressional dis-
tricts) ; and the following provision in the present constitution would be

stricken out: "A majority of the members of said board shall be persons of

training and experience in business and finance, who shall not be connected
with the teaching profession or any educational administration of the state."

SCHOOLS AND SCHOOL LAWS

i2^3. Legislation Affecting the Schools and School Laws

/?2E1:4§S Q:2Y§r5S§Stj -^^^^ 1943, 15-16.^7

St reamrlined Cont rol—Th e only question of statewide interest in the other
wise lack-luster election of last November was the passage of the Constitution
al amendment creating a new State Board of Education. When education leaders
all over the state began to divide and dispute over the advisability of such
a measure, the proponents offered a COTipromise in the form of a premise to se-

cure the passage of a bill by the 1943 Legislature submitting another amend-

msnt to the people. On the strength of that promise, the amendment was pass-

ed. And at the same time that the Legislature was enacting S.B. 281, putting

the 1942 amendment into effect, it was enacting S.B. 29, submitting the new

Board of Education amendment to the voters at the 1944 election.

Designed to meet the objections voiced by the opponents in 1942—that
representation on the Board would be unfair, both because the appointive
members were to come one from each Congressional district and because the

majority were required to be from the ranks of business and finance, non-
educators -- Ch. 468 (S.Bo 29) would reduce the membership on the Board and

change the manner of members' appointment. The amendment, if adopi>ed, will
provide that the general supervision and administration of the free public
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school system, including the funds appropriated therefor, shall be
vested in the State Board of Education from and after April 1st, 1945.
The Board is to consist of the Lieutenant Governor, State Treasurer,
Superintendent of Public Instruction, and ten members appointed by the
Governor, subject to confirmation by a joint session of the General
Assemblyo The General Assembly is to divide the state into eight edu-
cational districts, subject to change from time to time; and from each of
these districts one member of the Board is to be appointed. The remain-
ing two appointive members are to be members at large, and staggered
terms are provided for all appointive members.

Under the proposed amendment, the Superintendent of Public Instruc-
tion continues as administrative head of the public school system and
secretary of the Board, But the job of comptroller provided for in the
1942 amendment, to be appointed by the Board and to have charge of its
fiscal affairs, is eliminated in the new proposal.

The fourth amendment proposed in 1943 rewrote Article III, Section 11

to eliminate the constitutional limit on the compensation of the Lieutenant-

Governor:

Sec. 11. Duties of the Lieutenant-Governor. The Lieutenant-

Governor shall be President of the Senate, but shall have no

vote urJLess the Senate be equally divided. He shall receive

such compensation as shall be fixed by the General Assembly.

The section has previously read:

Sec. 11. Duties of the Lieutenant-Governor . The Lieutenant-
Governor shall be President of the Senate, but shall have no vote
unless the Senate be equally divided. He shall, whilst acting as
President of the Senate, receive for his services the same pay which
shall, for the same period, be allowed to the Speaker of the House
of Representatives; and he shall receive no other compensation ex-
cept when he is acting as Governor.

/The amendment was proposed in Chapter 497, 1943 Session Laws of

North Carolina. It was y-O^OPTED by a vote of the people on November 7,

1944^7

Commentary ;

See Survey of Statutory Changes , 1943, 21 N.C.L. Rev. 323, 332 (1943).

The official explanation of the proposed amendment issued by th£

Secretary of State reads as follows:
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At present the compensation of the lieutenant governor is fixed in the
constitution at itpyf^O for each session of the general assembly. If adopted,

the general assembly could fix the compensation in its discretion.

The fifth aT.endment proposed in 1943 rewrote Article X, Section 8, to omit

the constitution?.! reqidrement of the wife's private examin?.tion in the case

of a deed to a homestead:

Sec. 8. How deed for home3te_ad_may. be irade. Nothing con-

tained in the foregoing sections of this article shall operate to

prevent the owner of a homestead from disposing of the same by deed;

but no deed made by the owner of a hcmestead shall be valid without

the sigrature^and ackncwledggTiert^ of his. wife. /Erphasis added o_7

The former wording, superceded by the underlined clause, had read:

. . , but no deed made b.7 the owner of a homestead shall be

valid without the y2li^lt§IZ^si5^atur^_and_assent_^ his^v^^
fled on her_ private exx.jj nation according to law. 2!^P^'^sis a.idedV7

/The emendment was proposed in Chapter 662, 1943 Session Laws of North

Carolina. It was ADOPTED by a vote of the people on November 7, 1944«_7

Comnentarv:

See Survey of Statutpiy Changes,. 1943 » 21 M^t^?.?.!* 323, 332-33 (1943) •

The official explejiation of the proposed anendment issued by the I

Secretary of State read as follows:

At present, in order to convey absolute title to real estate free of dower
and homes': r^d rights, the wife must be examined privately, separate and apart
from her Lvsband, and there must be a certificate to i're ef.'^ct that she sign-

ed the instrvjnent volnrtarily without f e \r or ccnpulsim. If this amendment
is adopted

J
3UCP. priv7,:e exi:iination of L.he wife v>rould not be necessary in

the conveyance of absolute title to real estate.

WOI'IEN, DCi'-ffiSTIC RELATIONS AND REUTED MATTERS

I Popid-ar Government. July 1945, page 19^7

Private gxr!Jdnation_pf_ mgrried_.wpg?®"' Last November, the voters of the
State repv^iad ^^.^e Co.^rtitv;:;' r^l requirement of Article X, section 8
of trkiro +!"e prvvite (--..-.j-r^x. -^.ion of raa?^^:'.e1 wo'ipn in conveyances of the
homertead. There rema-nea, hc'Wever, the titatuto.-^ requirerc-t of privately
exa:nining married women relative to their voluirj^ry absent to such conveyances
as well as to all other conveyances of real estate and to mortgages of house-
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hold and kitchen furniture, HoB, 55 removes all such requirements. Married

women may now simply acknowledge their execution of instruments as their
husbands and single persons have done in the past. Contracts and conveyances
between husband and wife, however, must still bear the special certificate
of the officer before vdiom the acknowledgment is taken to the effect that

"the same is not unreasonable or injurious to her."

Since a great many people had conducted their affairs under the mis-
taken belief that the Constitxitlonal amendment had of itself done away with
the requivement of private examinations, section 22^ of H.B. 55 ratifies
instruments executed since November 7> 1944 (election day) without the pri-
vate examination of married women having been taken. No part of the Act

applies to pending litigation.

AlffiNDI4ENTS PROPOSED IN 1945

Of the Two Submitted. Only One iJ'as ADOPTED ;

The proposed 1945 amendment which was adopted primarily changed the

word "men" to "persons" in various sections of Article I and changed

Article VI, Section 1, to harmonize with Amendment IXX to the lAiited States

Constiution:

Article I, Section 1, was rewritten to substitute "persons" for

"men" and "inalienable" for "unalienable":

Section 1, The equality and rights of persons . That we

hold it to be self-evident that all persons _^mphasis added_./

are created equal j that they are endowed by their Creator with

certain inalienable ^/Emphasis addedj7 right sj that among these

are life, liberty, the enjojnnent of the fruits of their own

labor, and the pursuit of happiness.

The only substantive change in Article I, Section 7, was the sub-

stitution of "person" and "persons" for "man" and "men":

Sec. 7. Exclusive emoluments, et cetera . No person

or set of persons _^phasis added_.7 are entitled to exclusive

or separate emoliunents or privileges from the community but

in consideration of public services.
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Article I, Section 11, ivas changed in several technical regards to

read as follows:

Section 11. In criminal prosecutions . In all criminal

prosecutions, every person charged v/ith crime has the right

to be informed of the accusation and to confront the accusers

and vdtnesses vdth other testimony, and to have counsel for

defense, and not be compelled to give self-incriminating

evidence, or to pay costs, jail fees, or necessary vdtness fees

of the defense, unless found guilty.

The section had originally read:

Sec, 11, In criminal prosecutions . In all criminal prosecutions
every man has the right to be informed of the accusation against

him, and to confront the accusers and vdtnesses with other testimony,

and to have counsel for his defense, and not to be compelled to give

evidence against himself, or to pay costs, jail fees, or necessary
witness fees of the defense, unless found guilty.

The only substantial change in Article I, Section 13, was the

substitution of "persons" for "men":

Sec, 13. Right of .jury . No person shall be convicted of

any crime but by the unanimous verdict of a jury of good and

lawful persons /Emphasis added_,7 i'^ ^P^n court. The Legislature

may, however, provide other means of trial, for petty misde-

meanors, with the right of appeal.

A new sentence was added to the end of Article I, Section 19:

Sec. 19. Controversies at law respect^.ng property . In

all controversies at law respecting property, the ancient mode

of trial by jury is one of the best securities of the rights

of the people, and ought to remain sacred and inviolable.

No person shall be excluded from jury service on account of

sex . /"Emphasis added^J
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Article I, Section 26, was rewritten to substitute "persons" for

"men" and "inalienable" for "unalienable":

Sec, 26. Religious liberty . All persons /"Emphasis

added . 7 have a natural and inalienable /Emphasis added_.7

right to worship Almighty God according to the dictates of

their own consciences, and no human authority should, in

any case whatever, control or interfere with the rights of

conscience.

Article VI, Section 1, was rewritten to delete the word "male" in

two places where it qualified the word "persons":

Section lo Who may vote . Every person /Emphasis added^7

born in the United States, and every person _/Emphasi3 added_.7

who has been naturalized, twenty-one years of age, and possess-

ing the qualifications set out in this article, shall be

entitled to vote at any election by the people of the State,

except as herein otherwise provided.

This particular change merely confonned the text of the constitution

with Amendment IXX to the United States Constitution granting women the

right to votOo The General Assembly had previously provided for the

registration and voting of women in Chapter 18 of the Public Laws of North

Carolina, Extra Session 1920.

/"This amendment was proposed in Chapter 634, 1945 Session L&vrs of

North Carolina. It was ADOPTED by a vote of the people on November 5,

1946^7

Commentary;

See Survey of Statutory Chan>;es . 1945, 23 N.C.L. Rev . 327, 336-37

(1945); cf. State V. Emery, 224 N.C. 5SI, 31 S.E.2d 858 (1944), 23 N.C.L .

Rev . 152 (1945); Abbott, "Recent Supreme Court Decisions: Ladies of the
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Jury," i'opuldr Uoverrunent, February 1946, page l6; Seawell, ''nttorney

General Rules in Favor of women Jurors/' Popular Government . October

1937, page 1.

The official explanation of the proposed amendment issued by the

Secretary of State read as follovrs:

In /^State v. Emery . 224 N.C„ 581, 31 o.E. 2d 858 (1944L7, the

Jupreme Court of North Carolina held that under Article I, Section 13,

of the Constitution of North Carolina women are ineligible to serve on

the jury in this State. In order to make the Constitution equally ap-

plicable to mtn and women as to jury service, and in order to make

certain that the use of the word "man" or "mon" in other sections of

the Constitution includes both men and women, and in order to conform

to the suffrage amendment to the Federal Constitution certain amend-

ments to the North Carolina Constitution are proposed to Sections 1, 7,

11, 13, 19 and 26 of Article I, and to Section 1 of Article VI.

,rtOML.^J, rOPiSTIC RELATIONS At,T HELaTED MATTERS

.•'FopuJ.ar riovernment, July 1945, p^ge 19 •/

rtomen q.s_ Jurora. ^iTnen thR Supreme T.ourt handed down the opinion last
November, in State y, Emory, 224 NoGo 5?i, that Article I, Section 13 of the
State Constitution precluded women from serving on juries because they werp
not "good and lawful men," it stirred up something of a tempest, and it
aroused a determination in some quarters to remove the last of the ancient
riiscriitinations against .vomen— discriminations probably springing fiore froir.

the protective male^s desire to shield his lady from the rudeness of a man's
i^orld than from a purpose to deprive her of any actual right or benefits Hi^
torically and traditionally the Supreme Court vias correct in holding that
"men" meant "men" and not "men and vTOmen"; for when the Constitution first had
to put into it the guarantee of trials by juries of "good and la.^f^ul men,"
there was no thought that "men" meant other than "males »" That this meaning
has been almost universally accepted is indicated by the fact that there is
probably not a jury room in arjy of the one hundred counties of North Carolina
•/jhich has facilities for th . accommodation of both sexes, let alone for both
sexes of both the white and colored races

o

Opponents of this discrimination followed the proper course when they
sought an Act of the legislature to submit to the people at the next general

election a Constitutional amendment to change "men" to "persons," The Act

they got through, H.B. 3, goes the whole hog. Although other sections of the

"Bill of Rights" have been construed as applying equally to men and women, the
language, of such sections will also be changed if the amendment is adopted,

so that there will not thereafter be any doubt as to the inclusion of women

as well as men. For example, "no person or set of persons" rather than "no

man or set of men" vdll be entitled to exclusive emoluments, and it will be

clear that .all "person^" rather than merely all "men" are created equal,

iVnd although the matter of the right to vote has been taken care of by the

Nineteenth Amendment to the Constitution of the United States, "male person"
in Article VI, section 1, relative to the voting privilege, will become
"person."
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With this new Constitutional amendment well on its way toward a
popular vote, H.B. 81? would have permitted wcmen to avoid jury duty,
in the event the amendment is adopted, merely by making a written request
that they be excused. This, bill was kLlle.cJ^ on its .second reading in .the

House, and partly by the hand of the only lady member, Mrs, G, W. Cover, Sr,,

of Cherokee County, who argued .that women should not seek a privilege
and at the same time try to avoid the responsibility which goes with it.

The /\mendment VMch Was REJECTED ;

The proposed amendment of 1945 which was rejected would have added

a sentence Ji.n brackets7 at the end of j^rticle II, Section 28, existing

as of 1945:

Sec. 28. Pay of members and officers of the General

Assembly . The members of the General Assembly for the term

of their office shall receive a salary for their services of

six hundred dollars each. The salaries of the presiding

officers of the two houses shall be seven hundred dollars each:

Provided ^ that in addition to the salaries herein provided

for, should an extra session of the General Assembly be called,

the members shall receive eight dollars per day each, and the

presiding officers of the two houses ten dollars per day each,

for every day of such extra session not exceeding twenty days;

and should an extra session continue more than twenty days, the

members and officers shall serve thereafter without pay.

REJECTED /Provided further , that for the duration of both regular and

REJECTED special sessions the members shall receive, in addition to

REJECTED the salaries herein provided for, the sum of ten dollars per

REJECTED day for each day not to exceed sixty days in any one session

REJECTED in commutation for expenses incurred for travel to and from

REJECTED- t,heir homes to the seat of government, subsistance /sic/ , and

REJECTED other necessary expenses^./
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^his amendment was proposed in Chapter 1042, 1945 Session Laws of

North Carolina. It was PffiJSCTED by a vote of the people on November 5,

1946^.7

AMENDi-iENTS PROPOSED IN 1947

Of the Four Submitted. Only One Was ADOPTED :

The proposed 1947 amendment which was adopted rewrote the final clause

of Article VII, Section 7:

Sec, 7» No debt or loan except by a ma.jority of voters .

No county, city, town, or other municipal cojrporation shall con-

tract any debt, pledge its faith or loan its credit, nor shall

any tax be levied or collected by any officers of the same except

for the necessary expenses thereof, unless approved by a ma.jority

of those who shall vote thereon in any election held for such

purpose, /"Emphasis added , 7

The final clause had previously read:

. , , unless by a vote of the majority of the qualified voters
therein,

/This amendment was proposed in Chapter 34, 1947 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 2,

1948^7

Commentary :

See Survey of Statutory Changes . 1947, 2$ N.C.L. Rev . 376, 396 (1947)

j

cf, Coates and Mitchell, "Necessary lixpenses" within the Meaning of Article

VII. Section 7. of the North Carolina Constitution . 18 N.C.L. Rev . 93 (1940).

/A condensed version of the article, without footnotes, later appeared

as Coates, "Tax for Necessary Expense Takes No Vote, But What Is Necessary?"

Popular Government . July-August 1940, page 3 (reprinted below^,
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The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

It the proposed amendment shoiald be adopted, it would mean that

local bond and tax elections within the purview of this section would be

decided by a majority of those actually voting for or against the measure

^

rather than by i^ether a majority of the registered voters voted in favor

of it. In other words, the result would be determined by the sentiment

of those actually voting, instead of by a vote "against the registration,'

A vote "against the registration" means that all registered voters who do

not vote on election day are counted as having voted against the proposed

tax levy or boad issue.

19^7 LEGISLATIVE SUMMARY

CONSTITUTIONAL AMENDMENTS

2. Necessary Expense—Article VII. Section 7

/Popular Government, May 1947, page 43j.7

In making this proposal, the legislature took notice of the fact that

because of its "majority vote of the qualified voters" requirement, this

section has been the rock upon which many a county and municipal project

has gone around, even when favored by a majority of those voting. As the

section stands, it requires proponents of a tax or bond issue which is not

for a "necessary expense" (within the meaning of this section as defined

by dozens of Supreme Court decisions) to muster not a favorable majority of

those who go to the polls and vote, but a favorable majority of all those

qualified. ,to vot.e,whether they do so or not. Thus it requires what is us-

ually called a "vote against the registration.'' And one of the chief

arguments which has been raised against it is that it puts a premium on non-

voting, thus weakening our democratic form of government in that it encourages

non-participation by the citizens at the polls. Its practical effect, argued

the bill's sponsors in the legislature, is to arm opponents of local tax
measures and bond issues at special non-necessary expense elections with a

powerful weapon, in that they need only register as many people as they can,

and then encourage them to stay away from the polls on election day. The

way this would work can be. seen from the following simple example; if 1,000

citizens were on the registration books for such an election, and if 499

voted for a proposal to levy a tax for a non-necessary expense and 1 voted

against it, the proposal would be defeaued noti\d.thstanding the favorable

majority among those actually voting, i'he effect of the proposed amend-

ment on such a situation would be to allow the issue to be determined

by a simple majority of those who actually voted.
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PROPOSED CONSTITOTION/iL HMEI^IDIffiNTS:

Majority Vote in Special Jilections

By /ilbert Coatee

/^opiilar Government . October 19A-8, page 14^7

To Illustrate the meaning of this proposed change: Under the present
voting requirement, if 1000 voters are registered (''qualified" voters are
held to be "registered" voters) 501 votes must be cast for the proposition
voted on in order to vote it in. If 500 votes are cast for and one against
it, the proposition is voted out, because 500 votes are not a "majority of
the qualified voters."

Under the proposed voting requirement, if 1000 voters are registered
and 501 vote — 251 for and 250 against it, the proposition is voted in,
because 251 are a majority of those voting. Similarly, if only 100 of the
1000 registered vote, and 51 are for and 49 against it, the proposition is
voted in, because 51 are a majority of those voting.

Issues involved in the Change . It is obviously more difficult to levy
a tax or incur a debt under the present voting requirement than under the
proposed voting requirement. Or, to put it another way, it is obviously
more difficult for people to get what they want through a tax levy or a

bond issue under the present than under the proposed voting require-
ment. In still other v/ords, the present voting requirement makes it

easier for people to keep down debts and taxes, vrtiile the proposed voting
requirement makes it easier for people to get the services they want.
It is for the voters to say which is the wiser policy and this policy will
be decided on Tuesday, November 2, by a majority of those voting rather
than by a majority of those registered.

Reasons cited for and against the change follow the line of cleavage
outlined in the foregoing paragraph.

One official writes in opposition to the change: "I-Iy observation has
been that in elections called for approval of the issuance of bonds, vre

have a very small registration and if the election is carried by only
a majority of those who vote, then we have a bond issue authorized and sad-
dled upon the tax paying unit by only a small proportion of the people, I

think the present arrangement is better and fairer. If the majority of the
people do not want bonds issued then I think a minority should not be per-
mitted to authorize it," Another writes: "I do not think it vfould be wise
to change the voting requirement in elections on necessary expenses. There
are so many pressure groups today just waiting for an opporti'jiity to further
some pet project and in most cases the pressure groups are composed of people
who do not own property and, therefore, would not have to bear the addition-
al tax burden," Another writes: "I thinl< that we should use every effort
possible to hold down our bonded indebtedness; therefore my thought is

that all bond elections should require registration and the vote counted
against the registration in order to carry the bond election."
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Officials favoring the change write ; ''Hot primaries increase regis-
tration, SpecisQ. elections bring out a small percentage of the vote. Any
proposal starts out viith two strikes against it." , . . "Voters may register
under the present system, stay away from the polls through forgetfulness,
design, bad weather, sickness, and the like, and their absence from the
polls counts as decisively against a proposal as if they had taken the time
and trouble to cast their votes against it," . . • "Iftider the present system
a min.brity can very easily block a measure by registering and failing to show
up on election day. For example, I know of an instance where a registrar
in an election to provide a supplement to teachers' salaries was personally
opposed to the supplement, and he took his registration book to a baseball
game, vrtiere he registered almost everyone in sight. These citizens failed to
show up on election day, and their failure to do so counted as a vote against
the supplement. It would seem to me that the more democratic way is the
vote of the majority v*io actually appear at the polls." . . . "Most of the
representative citizens in a certain area favored a local movement for the
betterment of schools, even though, for a great many of them, it mean addi-
tional tax. There was a small minority group in opposition to the movement
that succeeded in registering a sufficient number of people that did not

vote in the election to defeat the movement; although the election carried by
five or six to one. This is a specific case of where the old law stood in
the way of the majority of the people." Another official vnrites: "I favor
changing the laws governing special elections on necessary expenses and also
on special school district matters from 'a vote of a majority of the quali-
fied voters,* to »a majority of those who shall vote thereon,' Recently, we
had a very close school district election upon the question of enlargement
of a Loc^ Tax School District to include an outljdng district of consider-
able size. Of course, under the law, the registrar is entitled to go from
house to house and register any qualified voter at any time during the period
the books are open for registration. Also, the registrar is entitled to re-
ceive three cents a name for each registrasb placed on the books during a
new registration. These two facts generally make for a large registration,
particularly if the registrar happens to oppose the proposition under con-
sideration. In the instant case, a rather popular proposal failed by some

200 votes, I feel that the burden placed on proponents under the present
law is entirely too great, and that an equal burden should be placed on the

opponents, in order to provide real democracy."

TAX FOR NECESSARY EXPENSE TAKES NO VOTE, BUT WHAT IS NECESSARY?

By Albert Coates

/Popular Government . July-August 1940, page 3,__/

For two hundred years of the state's history there was no constitutional
limitation on the power of local governmental units to incur debt or levy
taxes. In 1868 the Constitution provided that "no county, city, town or other
municipal corporation shall contract any debt, pledge its faith or loan its
credit, nor shall any tax be levied or collected by any officers of the same,

except for the necessary expenses thereof, unless by a vote of the majority
of the qualified voters therein." From 1868 to 1940 these local units of
government have been asking the Supreme Court of North Carolina to tell them
what is a necessary expense for which they may incur debt and levy taxes
without a vote of the people.
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Necessary Expenses Enumerated

In answer to this question the Supreme Court has classified the fol-
lowing as necessary expenses; (l) the ordinary expenses of government,
including salaries and wages and office expense (decisions specifically
mention salaries of mayor, treasurer, city attorney, Janitor, county ccm-
missioners' pay, county attorney, sheriff* s salary and expense of sheriff's
office, register of deeds' salary and expense of office, Clerk Superior
Court's salary and expense of office, county accountant's salary, police,

jurors' fees, feeding and care of prisoners, tax listing expense, expense

of holding elections, etc,)} (2) the building and repair of municipal
buildings such as city halls, coxinty courthouses, guardhouses and Jails,

fire alarm systems, fire stations and sites therefor, police station,

office rent for suitable headquarters, etc.; (3) the building and repair

of public roads and streets and bridges; (4) building and repair of market

houses; (5) the building and repair of county homes and the maintenance
of the poor; (6) furnishing adequate water supply, including the digging

of wells, contracting for water Bupply, building of waterworks plants;

(7) the building of sewerage systems; (8) the building of electric light

plants; (9) performing autopsy, maintenance of the public peace and other

phases of the administration of Justice; (lO) fire insurance for school

buildings; (ll) incinerators; (12) parks and playgrounds; (13) profession-

al services in refunding bonds; (I4) contract with hospital for care of

indigent sick and afflicted poor; (15) jetties; (I6) abbattoir; (l?)

county farm agent's salary; (l8) cemeteries. By way of dictum the court

has classified the following as necessary expenses: (19) hay scales,

(20) town clock,

Non-Necessary Expenses Enumerated

The Court has classified the following as non-necessary expenses with-
in the meaning of Article VII, Section 7: (l) liquor dispensary, (2)

county stock fence, (3) chamber of commerce, (4) vrfiarves and docks, (5)

cotton platform, (6) covinty and city hospital, (7) municipal airport,

(8) city auditorium, (9) schools, (10) public library, (ll) land and

buildings for athletic and recreational purposes, (12) railroads, and

(13) "fire drill tower." By way of dictum, the Court has classified an

electric street car line as a non-necessary expense.

Since 1868, the Court has reversed itself twice, transferring water
works and electric lights from the non-necessary to the necessary expense

grouping. While it has never reversed its ruling that schools are not a

necessary expense, it has reached a substantial equivalent through a be-

lated construction of article IX, But it has never withdrawn a function
from the necessary expense grouping once the favored classification has

been granted.

Courts and Commissioners

What are the relative functions of the Court and the local legislative

bodies—county commissioners and city councilmen—in solving the problem
of "necessary expenses"? In Brodnax v. Groom the Court stated the question

as follows I "Who is to decide what are the necessary expenses of a Coimty?"

Six years later the dissenting opinion in Wilson v. Charlotte appears to

a&sume that Brodnax v. Groom gave sole say to the commissioners and put

no limits to necessary expenses except the commissioners' will. But the
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majority opinion interpreted it to mean that the Courts are to decide

vjhat are necessary expenses , and the commissioners are to decide whether
those types of expenditures classed as necessary expenses by the court

are in fact necessary in a particular time and place. This interpretation
has come to be the accepted interpretation of the relative functions of
Court and Commissioners in subsequent decisions.

Tests and Standards

The Court has suggested many tests and standards to guide local units

and officials in dravdng the line between necessary and non-necessary ex-

penses: whether it falls within the analogy of the law of necessaries for

infants; vdiether it is necessary to the existence of the \mit; whether it

is one of the unit's ordinary expenses; whether it is incident to the
purposes for which the unit was created; the size and circumstances of

the unit; the cost of the undertaking; and at times it has resorted to the
procresses of induction, deduction, and analogy. There are decisions in

which the majority opinion has relied on some of these tests to prove an

undertaking is a necessary expense and the minority opinion has relied on

the others to prove it is not, thereby demonstrating their interlocking,

overlapping and conflicting characters.

Conflict and Confusion

The pressure on the Court to expand the concept of necessary expenses

is as insistent today as ever. The Court has overruled itself in the past,

and expanded this concept to include electric lights and waterworks. The

Court is divided on many questions of necessary expense which have come

before it in recent years. Is it likely that dissenting opinions will
ultimately prevail and expand the limits of "necessary expenses" to in-
clude expenditures now excluded by a majority of the Court: wharves and

docks? airports? hospitals? In fact, how does the Court stand on hos-

pitals as a necessary expense? In Armstrong v. Conmiesioners of Gaston
County , the Court held that a tubercidar hospital was not a necessary
expense for the County; in Nash v. Monroe , the Court held that "a

hospital for the sick and diseased and others requiring surgical and

medical attention" was not a necessary expense for the city; in Burleson
V. Spruce Pine , and in Palmer v. Haywood County , this conclusion was re-

iterated.

But in Martin v. Ccanmissioners of Wake County , and Martin v. Raleigh ,

the Court held that a thirty year contract idth a hospital at !;jilO,000 a

year to care for the "indigent sick and the afflicted poor" of Raleigh
and Wake County was a necessary city and county expense. Chief Justice
Stacy pointed out in a dissenting opinion that this decision could not

rest on the authority of Spitzer v. Commissioners , for that vras limited
to the construction of a county home, and that it co\iLd not rest on

Article XI, Section 7 of the Constitution for that limited the obligation

to the care of "the poor, the unfortunate and orphan" while in this case

the parties agreed that the contract would result in "modern hospitalization
for the poor of Wake County and all of its citizens. " Has this dissent be-

come the majority opinion in Palmer v. Haywood Coimty . arising two years

later, when a point was made of the fact that the annex to the county hos-

pital was "principally'.' but not exclusively for the indigent sick and the
afflicted poor? Or is the case to be distinguished on the slender ground
of legislative authorization suggested by the Court? Has the majority
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opinion in the Palmer case become the opinion of a unanimous court in
Sessions v. Columbus County , arising cno year later? Do the Raleigh and
Wake Ccuaty cases mean that each of the near to half the counties in the
state covered by the legislative enactment mentioned there can immediate-
ly follow suit? or that the remaining counties may through the device of
added legislation be brought vdthin the limits of necessary expense? If

they may contract for hospital services, as a necessary expense, may not
the time come when building their own hospitals will be considered a
necessary expense? Such were the steps through which waterworks systems
became a necessary expense. In applying the doctrine of the Raleigh and
Wake County cases will the Court approve a contract for the medical care
of "indigent sick and the afflicted poor" of all coimties which now are or
may be included in authorizing legislative enactments regardless of the size,
population, wealth or other differentiating conditions? or will it follow
the other view and inquire whether under the particular circumstances such
a contract is a necessary expense?

Where Do We Go From Here

What of other enterprises seeking the preferred status and already
as far as the Attorney General's office? Such as beautifsring streets?
parking lots? swimming pools? community houses? Is it a necessary ex-
pense to build a road or street, widen it, grade it, pave it, patch it

and not a necessary expense to beautify it? Is it a necessary expense to
build roads and streets wide enough for cars to park near the curbing or
on the shoulder without impeding traffic, and not a necessary expense to
purchase land for parking lots accessible to but not adjacent to travel-
led thoroughfares? Is it a necessary expense to build parks and play-
grounds for outdoor play and recreation and not a necessary expense to
build a community house for indoor play and recreation? And what if the
swimming pool, ruled not to be a necessary expense, is included among
the facilities of the outdoor park and playground now held to be a

necessary expense? Which tests or combination of tests to be found in
the opinions of the Court are to be controlling in the future? The

line, says the Court over and over again, must be drawn somewhere—but
where?

The Three Amendment s Which Were REJECTED;

The first of the proposed amendments of 1947 which were rejected

would have rewritten iuiiicle II, Section 28, existing as of 1947 to

read as follows:

REJECTED Sec. 28, Pay of members and presiding officers of the

REJECTED General Assembly . The Members of the General Assembly for the

REJECTED term of their office shall receive a salary for their services

REJECTED of twelve hundred dollars ($1,200.00) each. The salaries of

REJECTED the Presiding Officers of the two Houses shall be fifteen hun-

REJECTED dred dollars ($1,500.00) each. Provided , that In addition to
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BBJiiCTED the salaries herein provided for, should an Extra Session of

REJECTED the General Assembly be called, the Members shall receive two

REJECTED hundred and fifty dollars (s^p250.00) and the Presiding Officers

REJECTED of the two Houses three hundred dollars (^300.00) for such

REJECTED Extra Session.

The text of article II, Section 28, existing as of 1947 is printed

above in connection with the proposed amendment of 1945 /In bracket sJ7

which was rejected. See discussion of the proposed amendments of 1949

and 1955 for later changes,

/This amendment was proposed in Chapter 36l, 194? Session Laws of

North Carolina, It was REJECTED by a vote of the people on November 2,

1948*7

Commentary;

The official explanation of this proposed amendment issued by the

Secretary of State read as follows:

The General Assembly is without power to increase the salaries of
its members or that of its presiding officers, or to provide for a sub-
sistence allowance or other expenses. The most it can do is to submit

to popular vote a constitutional amendment which, if adopted, will pro-

vide for increased compensation for legislators who will serve in the
future. The 1947 Legislature, by Chapter 361, asks the voters of the

State to raise the pay of future legislators and their presiding officers
by rewriting Section 23 of Article II of the Constitution, This section
. , , was last changed by popular vote twenty years ago , , , •

Between the Constitutional Convention of 1875 and the amendment of

1928, members of the General Assembly had received ($4.00 per day for not
more than sixty days for a regular session, plus mileage of ten cents
per mile for one round trip between home and capital. The presiding
officers—President of the Senate and Speaker of the House of Represen-
tatives—had received ijS.OO per day for not more than sixty days, plus

mileage, for regular sessions, and a "like rate of compensation" was
paid to members and presiding officers for not more than twenty days of

any extra sessions.

From 1875 to 1928, therefore, members of the General Assembly and

their presiding officers received ';^4»00 and $6,00 per day, respectively,

for not more than sixty days for a regular session and not more than
twenty days for a special session, plus one round trip mileage of ten
cents for each session. From 1928 to the present time, members and pre-
siding officers have received for their entire terras of office i?600.00
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and !v700.00, respectively, plus !$8.00 per day for members and 'iJlO.OO

per day for presiding officers for not more than twenty days of extra
sessions. (The Lieutenant Governor, who is ex officio presiding officer
of the Senate, also receives an annual salary of s^i)2,100.00 under an act

of the 1945 Legislature.)

Chapter 361 of the Session Laws of 1947 will submit to popular vote

in November 1948, the question of increasing the compensation of members
of the General Assembly and their presiding officers by rewriting Article
li, Section 28, to provide that members shall receive a term salary of

$1,200.00 plus 5^250,00 for an extra session, and that the presiding
officers shall receive a terms salary of $1,500.00 plus $300.00 for an

extra session. Like the present provision, the proposed provision would
not base the compensation of members and presiding officers on the
number of days of a regular terra, but, unlike the present provision, the
proposed provision would base the compensation of members and officers for
an extra session upon the entire extra session, rather thcin upon a per

diem not to exceed twenty days.

1947 LEGISLATIVE SUMMnKY

CONSTITUTIONAL AMENDMENTS

4. Legislators' Pay—Article II. Section 28

/Popular Government . May 1947, page 44./

Between 1875 and 1928, members of the General Assembly were paid,
under the Constitutional provision then effective, "the sum of four
dollars per day for each day of their session, for a period not ex-

ceeding sixty days, • . ." They were also entitled to ten cents per mile

for one round trip between home and capitals Presiding officers of the
two houses received six dollars per day for the same period, plus mileage.
During e;rbra scr^ions, members and presiding officers received the regu-
lar sess: on daily rats of compensation, but for a period net exceeding
twenty days.

In 1928 the people adopted the present provision of the Constitution,
Section 28 of Article II, which provides: "The members of the General
Assembly for thsir term of office shall receive a salary of six hundred
dollars ea'^h. T:ie s^i'-^ries of the presidirig officers of the two houses
shall be a^ven h'uidrcd aolle-d each. . , ." In addrtirn to these salaries.
Section ?S c,ecl£.."ps tr.at during an extra session, me.-:,-:^rs shall receive
eight dollars pe^^ day, and presiding officers ten dollars per day, for
every day of the extra session, not exceeding twenty days.

The people of North Carolina have been notably reluctant to increase
the pay of their representatives in the legislature—for example, the in-
crease provided by the present Section 28 was voted on and defeated at

four general elections before it was finally adopted in 1928. /ind the
proposal of the I945 General Assembly to amend the section to increase
legislators' pay went down to defeat by a narrow margin at the general
election of 1946.

The 1947 General Assembly considered two bills proposing amendments
to rewrite Section 28. The one which failed (HB 287) would have proposed
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a $900 biennial salary for members and (^)1,000 for presiding officers,

with $13 and $15 daily for members and officers respectively, for not

over twenty days of an extra session. The one vrtiich passed, Chapter

361 (HB 516), calls for a decision by the voters at the next general

election on the following substitute which it proposes for the present

Section 28: "The members of the General Assembly for their term of

office shall receive a salary for their services of twelve hundred

C9l,200) each. The salaries of the presiding officers of the two

houses shall be fifteen hundred dollars ($1,500) each. Provided, that

in addition to the salaries herein provided for, should an extra

session of the General Assembly be called, the members shall receive

two hundred and fifty ($250) and the presiding officers of the two

houses three hundred dollars ($300) for such extra session."

It may be noted here, in connection with the question of legislator's

compensation, that HB 276, which would have amended the 1946-47 Supple-

mental Appropriation Bill so as to provide each member of the General

Assembly with the same subsistence and travel allowance authorized by

the bill for State officials and employees ($6 per day for subsistence

plus 6 cents per mile for travel), was tabled in the House on receipt

of an advisory opinion previously requested from the Supreme Court by

joint resolution, which opinion held that HB 276 would be unconsti-

tutional.

PROPOSED CONSTITUTION/^. Al'ffiNDMENTS

Legislators' Pay

By Albert Coates

/Popular Government . October 1948, page 1/

Present Pay . Article II, Section 28 of the North Carolina Consti-

tution allows members of the General Assembly a salary of $600 each for

a regular session every two years, and $8 per day for extra sessions

—

not exceeding twenty days. It allovrs the Speaker and the Lieutenant

Governor—presiding officers of the House and Senate, a salary of $700

each for regular sessions and $10 per day for extra sessions—not ex-

ceeding twenty days.

Proposed Pay . On Tuesday, November 2, the people of North Carolina

will vote for or against an amendment to the Constitution allowing mem-

bers of the General Assembly a salary of $1,200 each for a regular session

of sixty days and a salary of $250 for extra sessions 5 allowing the

Speaker and the Lieutenant Governor—presiding officers of the House and

Senate, a salary of $1,500 each for regular sessions and $300 for extra

sessions.

Reasons cited for pay increase. The present pay scale was voted

by the people in 1928, changing the pay scale in force sinca 1875—$4
per day for members and $6 per day for presiding officers for sessions

of sixty days, with like pay for as many as twenty day^ in extra sess-

loixs, and ten cents a mile for one round trip beti^reen home and capital.
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The rise in living costs during the past twenty years has practically
doubled, and the proposed increase in pay will leave legislators in
1949 in little if any better situation than legislators in 1929.

Most if not all people will agree that the pay of legislators
should not be high enough to induce candidates to run on the profit
motive. The pay increase proposed will leave most if not all legis-
lators facing the question their predecessors have faced before them

—

not how much money they will make, but how much money they will lose:
in paying for room, board, laundry, tips and other incidental living
expenses; in pajrLng for stationery and postage, telephone calls and
telegrams in the course of dealings with constituents; for regularly
recurring trips home on weekends to consult with their constituents,
keep in touch with their families, and give a lick and promise to the
business they left behind them.

Present and proposed pay is based on the theory of regular legis-
lative sessions of sixty days. Since the present pay scale was adopted
in 1928 seven sessions have lasted longer than sixty days—ranging frcm
sixty-six to one hundred twenty days. This means that legislators who
have barely made both ends meet for a sixty day session have had to dig
into their own pockets to finance the added costs of six to sixty added
days. With the growing volume and complexity of the business of the
State v^ich legislators are called upon to deal with these added days are
likely to increase and pile up further living costs on long suffering
legislators who have increased all state officials* salaries but their
own.

The proposed increase in pay cannot be stretched to cover: the
loss of income suffered by the legislator who lets his business slide
while he is away from home—particularly biting on professional men and
little business men; the support of the legislator's family and the
upkeep of his office while he is undergoing this periodic income loss;
the cost of running for the office~varying with the competition and the
heat of local contests. In losing these things legislators suffer loss
enough without incurring further loss from lack of living wages while
working at their legislative Jobs,

A poll of legislators indicates the common feeling that past and
present payments of less than living wages to its legislators is cost-
ing the state many times its skimpy savings every year: in losing the
services of many good men who cannot afford to take the loss involved

—

such as men without continuing incomes, little business men with large
families to support, yotmger veterans of the wars seeking footholds in
their professions, and many others with better heads than pocketbooks.

It may be argued that payment of less than living wages is operating
in fact as a property qualification for public office nearly one hundred
years after this qualification in theory was swept out of the Consti-
tution, In well nigh every legislative session some men who had not
previously counted the costs involved are forced to leave weeks before
the session closes on account of sheer financial stringencies—leaving
their localities and constituents unrepresented in the all important
closing days. One of these legislators writes: "Only the follo^^d.ng

types of persona can offer their services as lawmakers; (l) men finan-
cially a.bie to sustain a loss in order to render public service; (2)
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men vAio may represent special interests who can see to it that the
Legislator does not suffer a sacrifice; (3) men of wealth who are
interested in the Legislature for the fame (?l) or excitement it may
offer; (4) or men, unable financially, but vailing to 'give' as a
sacrifice to public service,"

The second of the proposed amendments of 1947 vMch were rejected

would have raised the limit on the property tax levy of Article V,

Section 6, existing as of 1947, from fifteen cents (15^) to twenty-

five cents (25^) per one hundred dollars (siJllOO.OO) valuation:

REJECTED Sec. 6, Taxes levied for counties . The total of the

REJECTED State and county tax on property shall not exceed twenty-five

REJECTED ^phasis added^/ cents on the one hundred dollars value of

REJECTED property, except vrtien the county property tax is levied for a special

REJECTED pvirpose and with the special approval of the General Assembly,

REJECTED which may be done by special or general act: Provided , this

REJECTED limitation shall not apply to taxes levied for the mainte-

REJECTED nance of public schools of the State for the term required

REJECTED by article nine, section three, of the Constitution:

REJECTED Provided , further , the State tax shall not exceed five cents

REJECTED on the one hundred dollars value of property.

Changing the one word "fifteen" to "twenty-five" (underlined above)

was che only change the proposed amendment would have effected. See

the discussion of the proposed amendments of 1951 for the current text

of this section.

^/This amendment was proposed in Chapter 421, 1947 Session Laws of

North Carolina. It was REJECTED by a vote of the people on November 2,.^

1948.7

Commentary;

See Survey of Statutory Changes. 1947 . 25 N.C.L. Rev . 376, 394-95

(1947); cf. Coates and Mitchell, Property and Poll Tax Limitations Under
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the North Carolina Constitution, Article V. Sections 1 and 6 . 18 N.C.L.

Rev , 275 (1940). I]< condensed version of the article, without footnotes,

later appeared as Mitchell, "General Tax Limited to 15^, but What About

Special Purposes?" Popular Ckyyernment . July-August 1940, page 5 (re-

printed below)^
The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

• • •[.T-l he State property tax and the county property tax for
general county expenses may not exceed 15^ on the $100,00 valuation.
Special taxes may be levied by counties for special purposes with spec-
ial approval of the General Assembly. Since 1920 the State has not
levied a general property tax for the support of its general fund ex-
cept to share in a small percentage of intangible tax collections which
have been administered by the State since 1937. The General Assembly
of 1931 was the last to levy a property tax (15<^ on the ^^100,00 valuation)
in support of the public school system. Since 1920, therefore, counties
have been able to levy the entire 15^ on the $100,00 valuation to pro-
vide for general expenses of the county. The revenues realized from
this 15^ general fund levy have, however, become increasingly inadequate
to finance the genersil expenses of the counties and an amendment to in-
crease the general fvind tax levy limitation from 150 to 25 ^ on the
$100.00 valuation is proposed. If the amendment should be adopted, the
State would still be limited to a levy not in excess of 5^ on the $100.00
valuation, leaving to the counties a general fiond levy of at least 200
but not more than 250 on the $100,00 valuation.

1947 LEGISLATIVE SUI#[ARY

CONSTITUTIONAL AlffiNDMENTS

3. Total State and County Levy—Article V. Section 6

popular Government . May 1947, page 44*7

Since 1920, the Constitution has contained the following provision
(Article V, Section 6): "The total of the State and county tax on property
shall not exceed fifteen cents on the one hundred dollars value of property,
except where the covinty property tax is levied for a special purpose and
with the special approval of the General Assembly, which may be done by
special or general act} Provided, this limitation shall not apply to taxes
levied for the maintenance of the public schools of the State for the term
required by article nine, section three, of the Constitution: Provided,
further, the State tax shall not exceed five cents on the one hundred
dollars value of property,"

The General Assembly proposes in Chapter 421 (SB 254) that the
people decide at the next general election whether to raise the fifteen
cent limitation in this section of the Constitution to twenty-five cents.
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Since 1920, when the section was amended to read as it stands today,
the State has refrained from levying any property tax for general pitr-

poses allowed to it under this section, leaving the whole fifteen cents
to the counties. Thus the proposed amendment would operate chiefly to
the benefit of the counties.

PROPOSED CONSTITUTION>\L Ai'IENDMENTS

Property Tax Limitation

By Albert Coates

A'opular Government . October 1948» page 4.7

The proposed amendment would lift this constitutional limitation
from fifteen to twenty-five cents on the (iilOO value of property. It

would not lift the tax; it would simply authorize county authorities to

lift it—if, as, and when county needs require it for general operating
purposes .

The Constitution authorizes the county authorities to exceed the
fifteen cent property tax limitation for special purposes . And this ex-

plains the difference between the present fifteen cent limitation on
taxes levied for general coimty purposes and present county tax rates
ranging from fifty-five cents in one of the richer counties to two
dollars and twenty cents in one of the poorer counties, representing
general and special purposes combined. This fifteen cent limitation
for general purposes appeared to give the counties plenty of operating
leeway when it was •'Imposed in 1920, coupled with the special purpose
exceptions which had been in force since 1868,

If the fifteen cent limitation on property taxes for general oper-
ating purposes was fixed and static, the special purpose loophole with
equal constitutional recognition was flexible and dynamic, and could be
expanded to cover expanding county needs, "It was inserted in the Con-
stitution of 1868," said the Supreme Court of North Carolina, "for the
purpose of providing for an emergency that could not be reasonably anti-
cipated, and as a safegaurd against increasing taxation hastily and with-
out due consideration. When the sum raised by the ordinary rate is not
enough to pay the current expenses, the only relief is to apply to the
Legislature for authority to exceed the limit. . , .And this has been the
course pursued ever since the Constitution of 1868 was adopted whenever
the current receipts of a county have not been sufficient to pay its
current expenses.

This flexibility began to fade as the legislative practice of per-
mitting special taxes for special purposes yielded to the Courtis author-
ity to say what a special purpose is, "If the General Assembly can auth-
orize the levy of a tax in excess of the Constitutional limitation for
the ordinary expenses of a county," said the Court, "Article V, Section 1

which was intended to protect the people against excessive taxation,
would be a »dead letter* and of no effect," Accordingly the court, on
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taxpayers^ protests, has pronounced against the practice of absorbing
"floating indebtedness", incurred in ordinary operating expenses of

the county, as a special purpose for which taxes may be levied in ex-

cess of the fifteen cent limitation; against the practice of budgeting

the maintenance of jails and the care of prisoners, county commissioners

»

pay, expense, and board, county courthouse and grounds, and county

attomey^s fees, etco as special purposes instead of general operating

e^enses. The General Assembly imposed a five cent limitation on the

levy of taxes for "county aid and poor relief' even though the Court

had held this to be a special purpose and thus forced this expenditure
back into the general purpose fund, A suit now in the courts question-

ing the power of Mecklenburg County Commissioners to set up $200,000 for

the rural police as a special purpose beyond the fifteen cent limitation
can play havoc with the coiinty budget.

This fading flexibility has left the counties under growing pres-
sures from expanding needs, in a strait jacket between the fifteen cent

limitation—fixed and static in the Constitution—and the ever tighten-
ing limitation of the special purpose doctrine crystallizing in the

Court's decisions. Local biddies hatched out in first Monday sittings

of county commissioners are being driven from the sheltering vdng of

"special purpose" to seek standing room in the "general county fund",

and find no room for sanctuary there. The counties are seeking to raise

the general fund property tax limitation in the Constitution from fif-

teen to twenty-five cents on the hundred dollars value of property as

one way out of this dilemma.

In many counties commissioners vdth heads butting against revenue

ceilings are forced to choose between cutting to the quick, and some-

times to the core, of local services they feel are worthvMle and which

the people ivant, and beating the devil around the stump by levying gen-

eral fund taxes under a special purpose guise, or by transferring funds

from the special purpose ledger to the general fund, or by openly dis-

pensing with the special purpose law in the effort to administer justice

as they see it in their localities.

Reasons cited for and ag;ainst the proposed amendment . Some of-

ficials seek to avoid the necessity of this increase: by insisting that

"the State assume its full school obligations as it should and that

counties be allowed the fines and forfeitures to be added to the general
fund, , .by cutting expenses dovm, and out, if necessary, in view of the
fact that the more services rendered by a governing body to its people

the more services are demanded," Others write: "If this ceiling were

raised to 25^ within ten years there would be a clamor that it be raised

still higher" , , . "We have got to stop somewhere and let's stop vrtiere

we are" . , , "If you raise the constitutional limit most of the counties

will go the limit and assess the whole rate" , , , "I realize that in

small Counties this works a very great hardship and it is almost impossi-

ble for them to get along but the danger in this is that if you elect

an extravagant board of Commissioners they are liable to abuse this

privilege and make it hard on the taxpayers" , , , "This amendment is

not necessary if counties will reasonably follow the law with respect

to revaluation. We are in a period of inflation with real estate alone

being exempted by the County Commissioners frcm inflation insofar as

tax valuation is concerned'' , , ."^ find that all over the State, cities
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als at inflated prices upon the assimption that there mil be no down-
ward adjustment of prices ever. In the past generation, we experienced
a somewhat different situation in an attempt to extricate our cities
and towns from an apparent bankrupt financial status. It is easy with
low interest rates and a seemingly permanent inflated income to make
improvements which appear almost essential. Later, when there is an
abundance of material and the labor cost is more reasonable, our govern-
mental departments are fighting with every resource to maintain a solvent
position and are unable to do any public improvement. Frankly, I think
that the fifteen cent limitation is a brake in inflationary tendency and
should be continued,"

Other officials favor lifting the rate; "The present cost of every
exper.uib.-:-:i is p-. actic.,:ly double vAat it was four or five years ago". • •

. "Since the present l...:itation was ;vritten into the constitution, the
Counties have been forced to take on and furnish services to the people
of the Counties on a far broader scale than they were called upon to
render back in those d^ys". , « . "I knew it to be a feet thst the major-
ity of the counties with lower property valuations cai.'5't po.^ribly rperate
within the fifteen cent, limliation. Various aad sundry means are resorted
to to get around this limitation but I think it would be be-ter to face
the issue squarely and permit counties to levy a rate sufficient to take
care of necessary expenses." . . . "Only the richer counties can operate
on the 150 levy' . . . ."It is practically impossible to operate the
departments and functions which come under the general fund on a 15#
tax rate unless counties have A,B,C. store profits or other sources of
revenue" , . ,

One official spells out the following case for lifting the limi-
tation: "There have been many new offices created in many of the
counties of our state in the past few years, Tax Collector, Veteran
Service officers, along with other personnel added to the various offices
of the counties as tim^ has demanded it. Board of prisoners, lights
and fuel, repaiir-? and replacements and general upkeep of jails have al-
most doubled since 1920, Th3 expenses of the Old Age Assis'?.nce, Aid to
Dependent Children, Health Dspartment, Aid to Blind have gorie up. In

some instances, the pereonnel has almost doubled since 1920 v:hen an amend-
ment to this section of the constitution was made. The salaiies of all
the personnel have been raised, either by legislation, or by the govern-
ing body, and such was demanded in order to keep competent employees,"

Another writes: "Having experienced the difficulty of the county
operating on the 15^ Constitutional limitation, and knrwing that it is
impossible to run a county as desired on this rate, I naturally hate
the subterfuges that are resorted to in order to give the people what
they desire. It is a question of higher valuation which the taxpayers
seem to despise and do not understand, or a raise in the county purpose
rate which they can understand. Taxes go up faster than the county^s
valuation, I have seen the county tax rate rioe from 90(^ to $2,00 since
the state took over the schools and there has been remarkably little
complaint, but recently a raise of 10 per cent in the real estate
vauluationbrought on quite a furore.

"The failure to adopt this amendment in my opinion vrould throw
many counties practically into bankruptcy, unless the various subter-
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fuges are upheld whereby additional taxes are placed in the general fund,
I think that this amendment is essential to the proper legal functioning
of county government. I think the voters should honestly realize that
conditions require a larger expenditure for county purposes and that
these are the foundations of our democratic system,"

GENERAL TAX LIMITED TO 15#, BUT V/HAT ABOUT SPECLIL PURPOSES?

By William S. iatchell

popular Government . July-August 1940, page 5^7

"The total of the State and county tax on property," says the Consti-
tution of North Carolina, "shall not exceed fifteen cents on the one
hundred dollars value of property, . . .Provided further, the State tax
shall not exceed five cents on the one hundred dollars value of property."
A glance at the tax rate of New Hanover County as indicated in the ac-
companying chart, or of any average county in this state, vdll show,
however, that the total tax rate almost always exceeds seventy-five cents
on the 4l00 value of property, and often goes as high as two dollars,
vdth apparently no limitation in the offing. In view of the above consti-
tutional provision, where do counties get the pov;er to fix tax rates
frequently at ten times fifteen cents? Does the constitution impose a
limit at all? If so, to what extent, and how effective?

Three Reasons for Higher Rates

Counties are able to fix a higher rate for three reasons: (l) the
State does not levy any property tax under this provision; (2) the 15^
limit does not apply to taxes for school purposes; (3) the 15# limit does
not apply to taxes for "special pvirposes,"

State has left the whole of the 15.^ levy to the counties. In 1920
by shifting the sources from ivhich it obtained revenue the State discon-
tinued levying a property tax. Since that time it has levied no proper-
ty tax at all, except for a special levy of 15^ for schools during one
biennium under authority of a proviso in the constitution excepting the
public schools from the 15^ limit.

Exception as to schools applies to counties also . From the chart
below, it may be seen that the coiinty in question has levied for various
school purposes a total of 41.9^ on the lijilOO of property, or over half
the total county tax rate. Such a levy is permissible, however, for the
exception as to the public schools applies as well to counties as to the
State. As early as 1907, in the case of Collie v. Commissioners , our
court excepted the public schools from the constitutional limitation to
the extent of the constitutional term on the authority of Article IX,

Section 3, and this preferred status was preserved in the constitutional
amendment of 1920,

The constitution also allows the IS^t limit to be exceeded "for a
special purpose and vdth the special approval of the General Assembly .

which may be done by general or special act, " It is under this provision
that county officials seek to find authority for the many special tax
levies needed to support ever increasing demands for expanding services.
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Thus it is to be noted in the chart above that the county has special
levies for the health fund, the hospital fund, the community hospital
fund, for dependent children* s assistance, old age assistance, port

development, welfare department, county home bonds, county courthouse
bonds, and ferry bonds. Excluding schools, out of a levy of about 38i?,

all except 11.35#, or 26,75^, are. for special purposes; only the 11.35^
are levied under the 15^ limit and may be used for any general county
purpose -without specific allocation.

What is a special purpose for -which the counties may exceed the 15
cents tax

,

limit? In ans-wer to this question the Supreme Court has said
the following were special purposes: building and repsdr of roads,
bridges, and ferries; building, repair and upkeep of courthouses, jails,

county homes and farms and other county buildings; county aid and poor
relief generally, and hospital care of indigent sick and afflicted poor;

county health activities; pensions to widows of Confederate soldiers;
farm agent's salary; county accountant's salary; and apparently "float-
ing indebtedness incurred for necessary expenses."

Since 1868 the court has specifically held the following not to be

special purposes: schools, "current operating expenses", and "floating
indebtedness" incurred for "current operating expenses" or for "deficien-
cies in the general fund," The following particular expenditures have
been held to be "current expenses" of a county and not "special purposes"
for which the 15^ limit might be exceeded, even though the special ap-
proval of the legislatiire vras obtained: commissioner's pay, expense and
board, "running the county courthouse", "care of courthouse grounds",
county Attorney's fees, tax listing expense, expense of holding elect-
ions, expense of holding covirts, and "caring for and feeding jail pris-
oners,"

Guiding; Considerations

"Current operating expenses" and "floating indebtedness, " From
the beginning, the court seems to have been consistent in its holdings
that taxes levied for such blanket purposes as "to supplement the gen-
eral fund", "meeting other current expenses", "to provide for any defi-
ciency in the necessary county expenses", or "to meet current and nece-
ssary expenses" were not for "special purposes" within the meaning of
Article V, Section 6, for which the 15^ limit could be exceeded, even
vdth special legislative approval. Yet when a county has first incurred
a "floating indebtedness" for any piurpose, whether for current e^qjenses

or othervdse, and then seeks to levy a special tax in excess of the 15^
limit to pay same, the court apparently assumes that such floating in-
debtedness v;as incurred for special purposes when there was no proof
to that effect—only an absence of proof to the contrary. "The record
does not disclose," said Justice Clarkson in Commissioners v. Assell.
Goetz & Moerlein. Inc . "that the 4>50,000 indebtedness was for current or

general county expenses. If it did -the bonds to fund same woxild be in-
valid, as the levy for such purpose co-uld not exceed, under the consti-
tutional limitation, 15 cents , • . ,The subject or subjects of the neces-
saiy expense or expenses for special county piurposes are not set forth,

and nothing else appearing, it is taken for granted that they were for one

or more special necessary purposes and funding permissible under Constitu-
tion, Art, V, sec, 6, and the Coimty Finance Act,"
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But "Is the county tax to be deemed levied for a special piirpose

where the debt to be funded may have been incurred for ordinary current

expenses?" was the next question county officials asked. This seems to

have been answered in part by the court in Glenn v. Commissioners.

There the county commissioners, pursuant to the County Finance Act,

sought to issue s^65,O0O of county bonds, "for the purpose of funding

, o . ,a like amoiint of indebtedness created by said county for its

current necessary expense s" constituting a deficit in the "county op-

erating esqjense fund." But the Court would not allow an unlimited tax
to pay such bonds, "When a debt is originally created for a purpose

properly denominated special, which is also a necessary expense of the

county, its funding. . . may be declared a special purpose because of

its initial character . . . ," it said, "but when the debt arises from

a deficiency in the general covinty fund, its funding. . .would not be

»for a special purpose' in the constitutional sense,"

Ifliat is a "cxirrent operating expense" ? IVhile the court has been

consistent in holding taxes levied for purposes included under such de-

scriptive phrases as "current operating expenses", "deficiency in gen-

eral funds", "other current expenses", "to suppCLement the general fxmd",

etc, not to be for a "special purpose" within the meaning of Article V,

Section 6, it has not always seemed consistent in its view as to the

specific items coming within the meaning of the term. To illustrate:

In Nantahala Power & Light Company v. Clay County , the court indicated

by way of dictum that the "expense of running" a courthouse and the "care

of courthouse grounds" were general county expenses and not special pur-

poses, yet it had previously held that the "upkeep of the courthouse and

other county buildings" was a "special purpose," It may be, however,

that while the court, in different decisions, has used- similar terms, it has
had in mind substantially different types of expenditures.

Expenses regularly recurring and necessary in the orderly operation

of county government held to be "cxirrent expenses"— From the first case

decided under the 1S68 constitution to the last case decided under the

1920 amendment, the court has often said that certain things were or

were not special purposes vathout saying why. The recent case of Nanta-

hala Power & Light Company v. Clay County throws some light on the guiding

considerations. In speaking of item 1, including: County commissioners*

pay, expense, and board, county courthouse and grounds, and county attor-

ney's fees", the court said: ". , .all the expenses set forth therein are

general. The board of county commissioners is the governing and tax

levying authority. Its functions are general in every aspect, and the ex-

penses of the board are constantly recurring. VJhile the purchase of the

courthouse may be special, the expense of running it after it is built

is general, lilhile the purchase of the courthouse grounds may be special,

the care of the grounds is a general expense. Therefore, each of the

purposes included in this item is a general expense and comes within the

limitation of jvrticle V, section 6, of the Constitution," The court con-

tinued: ". . .the listing of taxes, holding of elections and holding of

courts are general expenses recurring regvjlarly in the ordinary course of

and as necessary steps in the orderly operation of covinty government.

Caring for and feeding jail prisoners is a general expense continuous

and ever present. Under the well established principles hereinbefore

stated, these are not special purposes. Taxes therefor may be levied

only within the constitutional limitation. There may be circumstances

under ^^(hich these items would be expenses for special purposes, but such
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circumstances do not arise in the present case," In these expressions,
the court apparently thinks of special purposes as distinguished from
general purposes , vdth the line of demarcation being whether the ex-
penditures are "recurring regularly in the ordinary course of and as
necessary steps in the orderly operation of county government,"

Though regularly recurring, expenses in a "special field" may be
for a "special purpose, " But the court then holds that the levy for the
county farm agent's salary is for a special purpose: "The character of
the work is in a special field. . ,we see no reason vAiy it should not be
classified as a special purpose," The court also holds the levy for the
county accountant's salary to be for a special purpose: "The position
and duties of county accountant were created under the County Fiscal Con-
trol Act , , .The declared purpose of this act is »to provide a uniform
system for all the counties of the State by \ifhich the fiscal affairs
of the county and subdivisions thereof may be regulated, . .to the end
that every county in the State ney balance its budget and carry out its
function without incurring deficits,' The office of county accountant
with prescribed duties was created with this special purpose in view. The
duties of a county accountant constitute a 'governor' by which the speed
of the spending motor of county government is regulated. The duties are
special in character, and are in addition to the functions of other of-
fices pertaining to the ordinary operation of coxinty government." In

these expressions the court apparently thinks of special purposes as
"work in a special field", or as work with "a special purpose in view",
and of functions of recent origin as compared to traditional county func-
tions.

Many Questions Left Unanswered

This decision of the court is a distinct advance in this field in
that it undertakes to formulate standards to guide officials in deter-
mining what is and what is not a "special purpose," It is breaking new
ground; and the fact that the court leaves many questions unanswered does
not mean that it does not answer the questions raised in the case before
it. It adds to the list of things that are and are not special purposes;
and its touchstones for the future are tentatives. To illustrate: "There
may be circumstances," said the court, referring to items it held not to
be for "a special purpose", "under which these items would be expenses
for special purposes, but such circumstances do not arise in the present
case,"

liJhat is the line of demarcation between the salaries of the farm
agent and county accountant, and the salaries of other comity officers?
Are they not all alike "recurring regularly in the ordinary course of and
as necessary steps in the orderly operation of county government"? Are
they not all alike "work in a special field" and with "a special purpose
in view"?

What if a county takes on a new function? Continues it from year to
year? Expands it? Builds a building to house it? Adds to the building?
If new functions, new bxiildings, new grounds are special purposes ^ but
their regularly recurring maintenance falls within the 15i^ limit, may not
a county by this process create a load too heavy to carry?
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The third of the three proposed amendments of 1947 vrtiich were re-

jected would have rewritten Article V, Section 4, as follows:

REJECTED Sec. 4, Power to contract debts . The General Assembly

REJECTED shall have the power to contract debts and to pledge the faith

REJECTED and credit of the State and to authorize counties and munici-

REJECTED palities to contract debts and pledge their faith and credit.

The present form of Article V, Section 4, was proposed by the

General Assembly in 1935

t

Sec. 4, Limitations upon the increase of public debts . The

General Assembly shall have the power to contract debts and to pledge

the faith and credit of the State and to authorize counties and mu-

nicipalities to contract debts and pledge their faith and credit, for

the following purposes: To fund or refund a valid existing debt; to

borrow in anticipation of the collection of taxes due and payable

within the fiscal year to an amount not exceeding fifty per centum

of Buch taxes; to supply a casual deficit; to suppress riots or insur-

rections, or to repel invasions. For any purpose other than these

enumerated, the General Assembly shall have no pov/er, during any bi-

ennium, to contract new debts on behalf of the State to an amount

in excess of two-thirds of the amount by which the State's out-

standing indebtedness shall have been reduced during the next pre-

ceding biennium, unless the subject be submitted to a vote of the

people of the State; and for any purpose other than these enumer-

ated the General Assembly shall have no power to authorize counties

or municipalities to contract debts, and counties and municipalities

shall not contract debts, during any fiscal year, to an amount ex-

ceeding two-thirds of the amount by which the outstanding indebted-

ness of the particular county or municipality shall have been re-

duced during the next preceding fiscal year, unless the subject be

submitted to a vote of the people of the particular county or muni-

cipality. In any election held in the State or in any county or

municipality under the provisions of this section, the proposed in-

debtedness must be approved by a majority of those who shall vote

thereon. And the General Assembly shall have no power to give or

lend the credit of the State in aid of any person, association, or

corporation, except to aid in the completion of such railroads as

may be unfinished at the time of the adoption of this Constitution,

or in which the State has a direct pecuniary interest, unless the

subject be submitted to a direct vote of the people of the State,

and be approved by a majority of those who shall vote thereon,

^his amendment was proposed in Chapter 784, 1947 Session Laws

of North Carolina, It was REJECTED by a vote of the people on November 2,.

1948J
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Commentary;

See Survey of Statutory Changes. 1947 . 25 N.C.L. Rev . 376, 395-96

(1947).

The basis for the current debt limitation provision was contained

in Article V, Section 2, of the proposed constitution of 19335 see

Gardner, "The Proposed Constitution for North Carolina, Popular Gnvern-

mcnt . June 1934 ^as®s 101-08 of the mimeographed reprint recently

issued in connection vrith this stud;^'-/. Article V, Section 2, as pro-

posed by the North Carolina Constitutional Commission established in

1931 is printed in Reror-t of the ConstitutAonal Comiri s?ion , 11 N^C^.L,

Rev. 1, 2S-29 (1932); this provision was kept intact in the proposed

constitution of 1933, Chapter 383, Public Laws of North Carolina, Session

1933, page 563.

The present debt limitation provision was adopted by a vote of the

people in November 1936; it was one of the five amendments proposed in

1935 which grew out of the proposed constitution of 1933. The prior part

of this study, Coir-mentaries on Proposals in 193 3 and 1935 for Revision

of the Cop'-titu b-'.cn cf North Carolina, b^s various references to the

1935 proposed amondment as W3ll as citations to other works treating the

proposed constitution of 1933 and the amendments proposed in 1935* Of

particular interest are Brandis, "Proposed Changes in the State Consti-

tution: No. 1— Debt Limitations," Por.vlar C-ovnrnn.ent . January l';^36

/^age 44-51 of the CcTimcntciries on Pro'-'oc'^.ls ci-^ed above7, and Hoyt and

Fordham, Constitutional Restrictions upon Public Debt in North Carolina .

16 NoCJ.. Rev. 329 (l93o).

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The principal change v/hich would be affected /sicj by the proposed
amendment would be the elimin?.tion of the "two-thirds r-ule" limitation.
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vihich presently prohibits the State, the counties and the municipalities
from creating any new debt in any fiscal period (the biennium as to the
State and the fiscal year as to counties and municipalities) in excess
of two-thirds of the amount by which they have reduced their respective
debts during the preceding fiscal period, without the approval of a vote
of the people, except to fund or refund a valid existing debt, to borrow
in anticipation of the collection of taxes up to fifty per cent of the
amount of taxes to become due and payable during the fiscal year, to
supply a "casual deficit,' and to suppress riots or insurrections or to
repel invasions.

The proposed amendment would also eliminate the present provision
which prohibits the General Assembly from giving or lending the credit
of the State in aid of any person, association or corporation, with-
out approval by popular vote, "except to aid in the completion of such
railroads as may be unfinished at the time of the adoption of this
Constitution, or in which the state has a direct pecuniary interest."
This provision has been a part of the section since 1868.

Up until 1936, when the section was rewritten, there was no limi-
tation upon the amount of debt which a county or municipality might
contract. Before that, from 1924 to 1936, the State was limited to a
total net debt not in excess of 7 1/2^ of the assessed value of taxable
property within the State, From 1868 to 1924, the State had no power to
contract new debts "until the bonds of the State shall be at par," ex-
cept to supply a casual deficit, or for suppressing invasions or in-
surrections, "unless /the General Assembly'/ shall in the same bill levy
a special tax to pay the interest annually.''

If the proposed amenc^ent is adopted, there will be no constitution-
al limit upon the amount of indebtedness which the State or any counties
or municipalities of the State may legally create. Counties and munici-
palities, however, will still be unable to contract debt, pledge their
faith, loan their credit or levy taxes for other than necessary expenses
without the approval of a vote of the people—by a majority of the
qualified voters, if the amendment to Article VII, Section 7» discussed
above, is rejected, or by a majority of those actually voting on the pro-

position, if the amendment is adopted.

1947 LEGISLATIVE SUMMARY

CONSTITUTIONAL AMENDMENTS

1. Debt Limitation—Article V. Section 4

/Popular Government . May 1947, page 42./

History

The Constitution of 1868 left the General Assembly with no power to
contract new debt "until the bonds of the State shall be at par," except

to supply a casual deficit or suppress an invasion or insurrection, "un-
less it shall in the same bill levy a tax to pay the interest annually,"
The amendment of 1924 revrrote this provision, leaving the General As-
sembly no power to contract a total net indebtedness exceeding 7 1/2 per
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cent of the assessed value of taxable property vrLthin the State, except

for refunding of valid bonded debt, for suppljring a casual deficit, or

for suppressing invasions or insurrections.

Present Limitation

The amendment of 1936 rewrote this provision again, in the form in

which it stands today, making it apply for the first time to counties and

municipalities as well as to the State, It eliminated the 7 1/2 per cent

limitation on State debt, substituting a new formula which forbids any
new State debt in any biennium, and any new local unit debt in any fiscal

year, in excess of tifo-thirds of the amount by which the State or local

unit reduced its outstanding debt during the biennium or fiscal year next

preceding—unless the proposed new debt is approved by the voters. It

allows four exceptions to this rule, giving the General Assembly power to

contract new State debt, and to authorize local units to contract new

debt, without a vote of the people, for the following purposes: To fund

or refund an existing debt, to borrow in anticipation of taxes up to 50

per cent of taxes due and payable within the fiscal year, to supply a

casual deficit, and to suppress riots or insurrections or repel invasions.

Untouched by the 1924 and 1936 amendments, and still in force today,

is the debt limitation provision of the 1868 Constitution which forbids

the General Assembly to "give or lend the credit of the State in aid of

any person, association or corporation, except to aid in the completion

of such railroads as may be unfinished at the time of the adoption of

this Constitution, orin .which the State has a direct pecuniary interest,

unless the subject. • ." be approved by the voters. This provision, along

with the two-thirds limitation imposed in 1936, is in the present Section 4
of Article V of the Constitution,

Proposal for 1948 General Election

The General Assembly of 1947 has asked the voters to consider the

debt limitation provisions again. Chapter 784 (SB 196) provides for a

vote at the 1948 General election on the question of rewriting Section 4
of Article V as follows: "Section 4. Power to contract debts . The

General Assembly shall have the power to contract debts and to pledge the

faith and credit of the State, and to authorize counties and municipalities
to contract debts and pledge their faith and credit."

This proposed amendment would free the General Assembly from State

debt limitations v*iich have been in the Constitution in one form or

another since 1868, and would free county and mxmicipal governing boards

from local debt limitations which have been in the Constitution since 1936.

In the changing versions of the debt limitation section since 1868,

varjdng formulas of limitation on creation of new debt were enunciated—
"until the bonds of the State shall be at par. , . " in 1868; the 7 1/2
per cent rule, in 1924; and the two-thirds rule, applying to local units
as well as to the State, in 1936. The proposed amendment would abandon
the 1936 limitation formula, and would create no new yardstick to take
its place.
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PROPOSED CONSTITUTIGN/iL Al^ENDMENTS

Debt Limitation

By Albert Coatea

/Popular Government . October 1948 1
page 2

J

The First Debt Limitations . For two hundred years and more—from
the Crown Charter in 1663 to the Constitution of 1868, there was no
Constitutional limitation on the power of the General Assembly in North
Carolina to incur debt or to authorize counties and municipalities to in-
cur debt. A program of internal improvements inaugurated during the
1830's, 40's and 50's invited state aid through subscriptions to railroad
stock and endorsements of railroad obligations, supplemented by county and
city aid authorized by the General Assembly. This program was wrecked by
Civil War and reconstruction and the Constitutional Convention of 1868
brought in the first debt limitations as part of its efforts to deal with
the combined problems of debts, deficits and depression.

It repudiated all debts incurred in aid of the rebellion. It acknow^
ledged "the public debt regularly contracted before and since the re-
bellion,". . ,It placed certain limitations on the power of the state
and local units to incur debt in the future.

It stopped the legislative practice of incurring debt without levying
a special tax to pay the annual interest, until the bonds of the state
should be at par. It took away the legislative power "to give or lend
the credit of the state in aid of any person, association or corporation"
without a vote of the people, except for those railroads begun and not

finished or those in which the state had a direct pecuniary interest.

It left the legislature free to incur debt without limit or restriction:
"to supply a casual deficit," or to suppress "invasion or insurrection"
without a vote of the people.

Evolution of State Debt Limit , The Constitution of 1868 placed no
limit on the power of the General Assembly to incur state debt "to sup-

ply a casual deficit, or for suppressing invasion or insurrection." To
these two items, for which the General Assembly could incur debt without
limit, constitutional amendment in 1924 added a third—"the refunding of

valid bonded debt;" and a constitutional amendment in 1936 added a

fourth: "to borrow in anticipation of the collection of taxes due and
payable within the fiscal year to an amount not exceeding fifty percentum
of such taxes;" and rephrased another: "to suppress riots or insurrec-
tions, or to repel invasions."

With State bonds following the Civil War selling at fifty cents on

the dollar it is easy to understand the opening sentence of the debt limi-
tation provision of the Constitution of 1868—that except in case of the
emergencies mentioned above, "the General Assembly shall have no power to
contract any new debt or pecuniaiy obligation in behalf of the state, . .

unless it shall in the same bill levy a special tax to pay the interest an-

nually. . .until the bonds of the state shall be at par," After the bonds
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of the state began to sell at par this requirement became obsolete and
gave way to a new constitutional limitation In 1924 limiting the state »s

power to incur indebtedness to "seven and one-half per cent of the as-
sessed valuation of taxable property mthin the State as last fixed for
taxation."

By 1935 the state was fast approaching this limit; its net debt
was around $152,000,000, and 7 1/2 per cent of its total assessed valu-
ation was around $161,000,000. And in 1936 the 7 1/2 per cent limit
gave way to a new limit: "For any purpose other than these enumerated
/above7the General Assembly shall have no power, during any biennium,
to contract new debts on behalf of the State to an amount in excess of
two-thirds of the amoimt by which the Staters outstanding indebtedness
shall have been reduced during the next preceding biennium, unless the
subject be submitted to a vote cf the people of the State,"

Evolution of Local Debt Limit . The Constitution of 1868 took away
the power of any "County, City, Town or other municipal corporation" to
"contract any debt, pledge its faith, or loan its credit" without a vote
of the people, "except for the necessary expenses thereof,^ This turned
out to be an ineffective limitation on the local abuse of public credit
as the term "necessary expense."' was oy degrees extended to cover a multi-
plicity of undertakings. By 1935 the tide of defaults ran high. On
January 1, 1936, around 130 cities and towns, 45 coiuities, and 75 other
local units were in default, and in some instances bonded debt was in the
neighborhood of 50 per cent of taxable values. To the existing local
debt limitation a constitutional amendment in 1936 added another: "for
any purpose other than these enumerated /above7 the General Assembly
shall have no power to authorize counties or municipalities to contract
debts, and counties eind municipalities shall not contract debts, during
any fiscal year, to an amoiint exceeding two-thirds of the amount by which
the outstanding indebtedness of the oarticular county or municipality
shall have been reduced during .he next preceding fiscal year, unless the
subject be submitted to a vote of the people of the particular county or
municipality,"

Proposed Removal of State and Local Debt Limitations . The proposed
amendment to the Constitution provides: "That Section 4 of Article V of
the Constitution of North Carolina imposing a limitation upon the in-
crease of public debt of the State, counties and municipalities, be re-
pealed in its entirety; and that said Section 4 of Article V be re-
written to provide as follows:

"The General Assembly shall have the power to contract debts and to
pledge the faith and credit of the State and to authorize counties and
municipalities to contract debts and pledge their faith and credit."

This proposal removes the 1936 debt limitations on state and local
units, together with the 1868 limitation on the power of the General
Assembly "to give or lend the cedit of the State in aid of any person,
association, or corporation, except to aid in the completion of such rail-
roads as may be unfinished at the tir-e of the adoption of this Consti-
tution, or in vMch the State has a direct pec\iniary interest, unless the
subject be submitted to a direct vote of the people of the State, and
be approved by a majority of those who shall vote thereon."
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Reasons cited for and against removal of state and local debt
limitations . Opposing the removal some officials \vrite: "I am opposed
to this amendment. The sentiment of the majority of the most progressive
people in my county is in favor of ^pajdng as you go'." . . ,"It is one

of the best laws on the books for the protection of the people of the
various counties wherein a board might get elected, because of pressure
groups pushing pet projects for particular sections of the county, and
plunge the county in debt.". , ."I am opposed to removing the debt limi-
tation so as to permit the issuance of bonds for necessary expenses with-
out a vote of the people. My reasons are that it was the lack of this
restriction that got us into such difficulties in the 1930»s, My county
crippled itself by an excessive debt load so that it will not be out of

it in this generation. I am now Attorney for a county and it has an in-
debtedness of more than $800,000.00 with a population of only slightly
over 20,000, and a county wide tax rate of one-eighty-two. When hard
times hit again that will be a staggering tax load, yet if left to the
discretion of the boards without a vote of the people, a small group
would pressure them into issuing a million dollars of bonds right now for
new school buildings. These are needed, but it would mean a tax rate of

more than three-sixty and would be, in my opinion, ruinous." . • ."I am
opposed to the amendment which would remove the limitation upon the power
of the General Assembly and the governing bodies of counties and towns to

incur debts for necessary expenses without a vote of the people. I con-
sider the present limitation a desirable one, particularly in times of

inflation such as confront us now,"

Favoring the removal some officials write ; "The adoption of this pro-

posal Is absolutely necessary in order to be prepared for a time that must
come sooner or later when the Legislature vdll have to authorize the rais-

ing of funds now prohibited by Section 4 of Article 5, Since the State

no longer owes any debts, or at least funds have been provided for the pay-

ment of all of the general fund debts, Section 4, as it now stands, means

that the State can not borrow any money or contract any new debts except to

refund their existing debt, or in anticipation of the collection of taxes
due, or to supply a casual deficit, or for police purposes. This may re-

sult in a serious situation at any time that the State's revenue failed
to come up to expectation. I know of no serious argument that can be
offered against this proposal,". , ,"As you recall, this debt limitation
was established about the same time tbat the local government commission
was set up as a means of helping govt' nmental units to reduce their in-
debtedness. The situation is entirely different now and I feel confident
that the local government commission can control the Indebtedness of cities

and counties without the benefit of the present limitation,". , ."I am

in favor of removing the present debt limitation forbidding the state or

local iinits to borrow in any biennium in excess of two-thirds of the
amount by which the state or local unit reduced its outstanding debt dur-
ing the biennium or fiscal year neoct preceding, for the reason that this
is a crazy law, A city or county heavily in debt may sell quite a size-

able bond issue without a vote of the-, people, vrtille on the other hand a

county or city that owes nothing can borrow nothing without a vote of the
people.". . ."This section imposes unfair restrictions upon municipalities
best able financially to incur debts. Cities and towns that have the
largest debt requirements can now issue the largest amount of bonds.

Under it, municipalities that are completely free of debt cannot issue
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any bonds without a vote of the people. Since such a vote requires from

60 to 90 days, the municipalities have no safety factor for emergencies.

This section has in 13 years failed to accomplish the purpose for vrtiich

it was adopted. Its objective i-ras to place municipalities on a pay-as-

you-go basis, but because under our general laws North Carolina munici-
palities are not permitted (in the true sense of the word) to adopt

capital outlay budgets this has not been realized. The present financial

crisis of municipalities, caused by restricted sources of revenue and

the increased citizen demand for services of all sorts at inflationary
costs, forces them to issue bonds for all capital improvement projects,

there being insufficient revenue for general operations and capital im-

provements. Also, present municipal finance laws do not permit the ac-

cumulation of funds for any pirrpose, and municipalities cannot adopt

capital outlay budgets extending: over- a period of years," • . ,"The

practical operation of the two-thirds limitation provision is defeating

its ovm purposes—in many localities it is actually increasing the debt.

Suppose a school building is badly needed in one end of a county.

People in the other parts of the county are not going to vote for a bond

issue unless they get something out of it for their particular sections.

County authorities are thus put in a position where they have to cook

up a comprehensive program of local improvements not so badly needed in

other sections in order to carry the election and get through improve-

ments for that end of the county whe-:3 they are badly needed. Or, sup-

pose a particular street in a hoavilj* congested area of the city is bad-

ly in need of paving. City authorities too often have to cook up a com-

prehensive program of street or other improvements not so badly needed

in other sectors of the city in order to put across the bond issue for

the badly needed paving in a particular sector. To put it bluntly, the

public credit is sometimes being used to bribe the general public to

vote improvements badly needed only by a small portion of the public

in a small part of the particular governmental unit. The result is that

the two-thirds debt limitation provision is increasing debt in many places

rather than reducing it. It is lulling people into a false sense of

security from which they are likely to have a rude awakening to find

the very provision they were counting on to save them has caused local

unit debts to skyrocket upward instead of plummet downward."

AMENDIffiNTS PROPOSED IN 1949

Of the Five Submitted. All V/ere ADOP rJD;

The first amendment proposed in 1949 rewrote Article IV, Section 10,

to permit the election of more than one superior court judge in any single

judicial district:

Sec, 10, Judicial districts for Superior Courts . The

General Assembly shal.:. ciivj.de the State into a number of judi-

cial districts which nximber may be increased or reduced and

shall provide for the election of one or more Superior Coiort
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judges for each district. There shall be a Superior Court in

each county at least twice in each year to continue for such

time in each county as may be prescribed by law.

This section had previously read:

Sec. 10. Judicial districts for Superior Courts . The State
shall be divided into nine judicial districts, for each of which a
judge shall be chosen; and there shall be held a Superior Court in
each county at least twice in each year, to continue for such time
in each county as may be prescribed by law. But the General As-
sembly may reduce or increase the number of districts. (Changed
by acts of General Assembly to twenty-one districts.)

^Jrhis amendment was proposed in Chapter 393, 1949 Session Laws of

North Carolina, It was ADOPTED by a vote of the people on November 7,

1950j7

Commentary;

See Survey of Statutory Changes . 1949 . 2? N.C.L. Rev . 405, 444-46

(1949)

.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

Section 10 of Article W o^ the Constitution provides for the
division of the state into a nuiiber of judicial districts which may be
increased or reduced and provides for the election of one superior court
judge for each district. It provides further that there shall be a

superior court in each county at least twice each year.

The proposed amendment would make only one substantive change. It

would permit the General Assembly to provide for the election of more.

than one Judge in a judicial district. In some districts there is now,
and has been for some time in the past a shortage of "judicial manpower,"
as it was termed by the Commission for the Improvement of the Adminis-
tration of Justice which recommended this amendment. Under the pres-
ent Constitution, only two remedies are available: (l) To increase the
number of judicial districts thereby automatically increasing the num-
ber of elected resident judges; (2) To utilize special judges. The first
is not always practical, quite aside from any political obstacles as
when a large city would require more than a single judge could do; the
second does not furnish a completely satisfactory solution inasmuch as
the elected resident judge has <. hea.y burden of work in chambers in
addition to trial work.

The sole purpose of this amendment, then, would be to authorize the
General Assembly to provide for the election of more than one judge jLn

such judicial districts as it might determine to be desirable.
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JUDICIAL COUNCIL RECOMJ'IENDS COURT AMENDMENTS

By Francis Paschal

/Popular Government . July-A\igust 1950, page 9_,7

• t •

Number of Judges

The purpose of the . , .proposal is to provide a simple method for
securing additional manpower when and where it is needed. To do this it
was found that Art. IV, Sec. 10 of the Constitution must be rewritten.
L'ader present arrangements, there are two ways of adding judges in North
Carolina, neither of which is entirely satisfactory. The General Assembly
may increase the number of special judges or it may increase the number of
judicial districts, each of which has a single regular judge. The diffi-
culties of redistricting the entire State are so great, however, that it
is seldom attempted. Yet, it is obvious that there are some districts
where a single judge cannot possibly do all the work that must be done.
In the Fourteenth Judicial District (Mecklenburg and Gaston Counties),
for example, there are regularly over 100 weeks of court a year. This is

possible now because special judges are sent in for a week or two at a
time to assist the regular judge riding the district. But there are seri-
ous faults in this arrangement, the principal one being that the epecial
judges can assist the regular judge :yrly in the actual trial work. By
law, they cannot relieve the re£,aLar judge of many pressing matters which
must be disposed of when court is not in session. Even if the law were
otherwise, it would not be practical for the special judges to handle some
of these matters as they cannot be in any one district in any regxilar sched-
ule or, ordinarily, for any extended period. The problem can be fully met
only by permitting the election of an additional regular judge in the most
crowded districts.

The proposed amendment makes this possible. It does not make manda-
tory the election of an additional j'idge in any district. VJhen that is de-
sirable and when it shall be done are questions left entirely to the Gen-
eral Assembly. Once the decision is made, it can be put into effect with
a minimum of friction. An extra judge can be added at the exact spot he
is needed and the entire State vdll not be forced to undergo the pains
of redistricting, which, at present, is the only available method for ob-
taining additional regular s^^Derior court judges. Surely, an amendment
at once so practical and so simple will commend itself to the voters.

REPORT OF THE SPECIAL COMMISSION

FOR THE IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE

/Popular Government . January 1949, page 1, at 2-3_.7

« . .Section 10, as it pres.ently stands, empowers the General As-
sembly to divide the State into Judicial Districts, authorizes the election
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of "a judge" for each district, and guarantees to each county at least
two terms of Superior Court each year. Section 11 provides that judges
shall reside in the district for which they are elected, for the present
rotation system, for the assignment by the Governor of judges to hold
terms of court in certain instances, and for our present system of Spec-
ial and Emergency Judges, In addition, this section defines the juris-
diction of such Special and 'Etaex-gencj Judges.

Additional Judicial Manpower

The new draft of Section 10 proposed by us offers a simple solution
of a problem which has often given the General Assembly much difficulty—
the problem of securing sufficient judicial manpov/er. V/e propose that
Section 10 be so rewritten as to permit the General assembly, whenever
it thinks such action wise, to provide for the "election of one or more
Superior Court judges for each district." The other features of this
Section are retained. The General Assembly is left with power over ju-

dicial districts and the guarantee or two terms of Superior Co\irt a year
to each county is repeated. The entire substance of the change we pro-
pose is found in the words "on© or more,"

As indicated before, our object here is to make easily available
additional judicial manpower when and where it is needed. Under the

Constitution as it now stands there are two viaya, neither entirely satis-

factory, of meeting this problem. The state may be redistricted or the
appointment by the Governor of Special Judges may be authorized. The

difficulties of redistricting are well-known. Inevitably, it involves,
for a time at least, great inconvenience and confusion. Moreover, any
redistricting bill is almost certain to collide with serious political
obstacles. These considerations aside, redistricting can never solve the

problem when a single city requires two judges—a possibility perhaps not

too remote in North Carolina, The Special Judge solution has much to re-

commend it in some situations. However, eo long as it stands alone and is

not utilized simply as a part of a broader solution, it leaves much to be

desired. It does not relieve tie re^.a.arly elected resident judges of any

of the burdens of the chambers work in their districts. In our more
heavily populated areas, this type of work is making increasingly heavy
demands on the time of the judges. Yet, regardless of the number of

Special Judges, the regularly elected judges can not share with them
many responsibilities which are enormously bvirdensome.

The desirability of the change we propose becomes apparent when the

situation in the 14th Judicial District is considered. In this District,

there are reg\ilarly over 100 weeks of court a year. This means that there

are practically always two judges holding court in this District at one

time, and sometimes, three. Of cour^j, this is possible only because of

the relief afforded by the Special Judge system. But this system affords

little relief to the resident judge in the discharge of his out-of-court
duties although these duties are correspondingly as heavy as the court

schedxJLe, In such a situation, it seems apparent to us that the proper
remedy is not to throw the whole State into turmoil by redistricting or
to add Special Judges. What is needed is another regularly elected judge

from the 14th District, Qiiite plainly, there is more than enough work for

two judges in that district. Under our proposal, the General Assembly
could provide for this second judge, or a third if he should ever be needed.

Relief could be directed to the exact locality in which it was needed.
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Two questions vd.ll arise about the workings of such a plan. First,
how will it fit into the rotation system? Our thought is that in any
district which has two regular Judges, a judge rotating into that dis-
trict will remain a year rather than six months as at present. The Courts
of the district would be divided into two schedules. Six months would be
spent on each schedule, and, at the expiration of every six months period,
one judge would leave the district. Perhaps a simple way of stating the
result would be to say that a judge would take two steps in passing
through a district rather than one.

The second question is: How will the plan affect the existing Special
Judge system? Our answer is that there will still be need for the Special
Judges, We are justified, we believe, in thinking that the General Assembly
will not authorize the election of an additional judge in a district unless
there is clearly enough work for two judges to do. But there will be many
districts, as now, where there is not such an amount of work but still more
than a single judge can meet. So long as such a situation prevails, we
must have Special Judges, Our plan only leads to a situation vihere this
number might be reduced, but it in no way comtemplates the abandonment of
the system. The plan has the merit of simplicity and we support it
unanimously.

The second amendment propoced in 1949 added a new sentence at the

end of Article I, Section 12:

Sec. 12» Answers to criminal charges . No person shall be

put to QjQswer any criminal charge except as hereinafter allowed,

but by indictment, presentment, or impeachment. But any person ,

when represented by counsel, may under such regulations as

the Legislature shall prescribe, waive indictment in all

except capital cases , ^^mphasis addedj7

/This amendment was proposed in Chapter 579* 1949 Session Laws of

North Carolina, It was ADOPTED by a vote of the people on November 7,

1950j7

Commentary ;

Cf . "Report of the Special Commission for the Improvement of the Ad-

ministration of Justice," Popular Government , January 1949, page 1, at 12,

for a recommended amendment not proposed by the General Assembly, con-

cerning the waiver of a jury trial in all but capital criminal cases.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:



This section requires, . . .indictment by a grand jury in all

felony cases. An accused person cannot X'laive this requirement even though
he is represented by an attorney and even though, as a result thereof,

he may be required in some instances ^-o remain in jail for a considerable
period of time avfaiting action >y the grand jury.

Under the proposed amendment, the General Assembly would prescribe
regvilations for waiving indictment, /m indictment could not be waived
in a capital case under any circumstances, and could be waived in other
cases only when the accused is represented by counsel.

JUDICIAL COUNCIL RECOMMMDS COURT Ai'ffiNDIffiNTS

By Francis Paschal

_/^opular Government , July-August 1950, page 9_j7

llaiver of Indictment

, , ./This/ amendment represents an attempt to expedite the business

of our criminal courts. It provides simply that a person may, under

such regulations as the General Assembly shall prescribe and v/hen repre-

sented by counsel, waive indictment in all except capital cases. An in-

dictment can come only from a grand jury. But there are situations vrtiere

a grand jury is not in session and cannot immediately be assembled and

vrtiere the accused wishes to plead guilty and begin serving his sentence.

But this is not presently possible because the accused cannot waive action
by the grand jury, even though it would be to his oxm benefit.

The requirement of a valid indictment in felony cases is, of course,

for the protection of the accused. It protects him in two v/ays, —first,

against unreasonable prosecution and second, by informing him of the charge

against him. These protections must be continued but vre now know that the
time-consuming proceedings of a grand jury are only one way of securing
them. If an accused person is represented by counsel, he can be trusted
to waive the actiop of the grand jury only when there is a reasonable basis
for prosecution. And as for being informed of the charge against him, that

will still be necessary. The only c'^ange in this respect is that the
accused need not necassarily be informed by an indictment . A warrant or

information could be used with the prisoner's consent.

It can readily be seen that, on occasion, this will expedite the dis-

position of criminal cases to the advantage of both the State and the
accused, A person may now be arrested and wish immediately to plead guilty
to the offense charged. Under present procedure, however, if the offense

is a felony, he must wait xmtil the grand jury acts. Sometimes this in-

volves a delay of several months, whereas, if indictment could be waived,

the matter could be quickly disposed of.
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The amendment discussed must stand or fall on their individual merits

but important as they are in themselves, they are more important when

taken together and when considered as integral parts of a larger program

for the improvement of the administration of justice in North Carolina, No

public cause can be of more vital concern to all the people. For many
years now, there have been incessant demands that the waste of time and

money in our courts be eliminated. At long last, the people of the State

have been offered a coordinated program designed to achieve this. This

program represents the composite thought of many of ovir ablest judges,

la^^yers, and laymen. It has been approved not only by the Commission and

the General Assembly but also by the Judicial Council, and by many Bar

Associations. The constitutional amendments discussed here have been ap-

proved by the Clerks of the Superior Covurt in their annual convention.

The amendments have been before the public for nearly two years. In all

that time, no substantial cirticism of them has appeared. The need for

some changes is almost universa'^.ly r^^ognlzed. It is also coming to be

recognized that the only preser.l hope for improvement lies in the program

of the Commission. That program requires for its success the support of

the people of North Carolina, That support can best be demonstrated by
going to the polls on election day and voting for the constitutional

amendments proposed,

REPORT OF THE SPECx.iL COM'IISSION

FOR THE DffROVHffiNT OF THE ADMINISTRATION OF JUSTICE

/Popular Government . January 1949 j page 1, at 11^7

• « •

Waivsr of Indictment

The first /criminal procedure recommendation7 is an amendment

which would allo^^r an accused when represented by counsel to waive indict-

ment in all except capital felonies. At the present time, of course, in-

dictment by a grand jury is required in all felonies. Among students of

criminal procedure, there has been a vigorous dispute as to whether or not

action by the grand jury serves any usefvil purpose. We are of the opinion

that it does and we would not countenance a suggestion that it be abolished.

The Grand Jury renders many valuable services. One of these services is

the protection it offers from unreasonable prosecutions. But when there is

another protection available which accomplishes this same purpose we believe

it should be utilized—especially i*i«'e it promises advantages to both the

State and the accused.

Such, we believe, is the case of allomng waiver of indictment when
the accused is represented by counsel. His own self interest, informed

by the assistance of his counsel, is an ample guarantee that he will not

sacrifice any right vital to him by v;aiving the formal accusation of the

grand jury. By doing so, he vdll fr-^quently be able to advance substant-

ially the date of his trial. A simpa.e illustration vdll make the point

clear. A term of court mil begin on Monday, The Grand Jury will meet

that day, complete all outstanding business, and adjourn. An offense is

committed on Tuesday for \irtiich the offender is promptly arrested. Al-

though he may be willing and anxious for trail at the term of court then in
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progress, and although the State might be just as ready for trial, the
case must be put off to the next term when the Grand Jury vail again be

in session. This is true even if the accused wishes to plead guilty and

begin serving his sentence. The result is that justice is delayed against

the wishes of all concerned, to say nothing of the county frequently
having to bear the expense of a prisoner for a period which may run to
several months. We see no reasv-'u vihj our Constitution should prevent
defendants, when well advised oi their rights, from seeking to hasten the

final determination of their cases. Under our proposal, a clear state-

ment of the charges against a defendant would still be required in spite

of his waiver of the more formal type of accusation. In these circum-
stances, we believe that the amendment we propose permitting waiver of

indictment will be of substantial benefit vathout, at the same time,

lessening the rights of any one.

The third amendment proposed in 1949 rewrote Article IV, Section 11,

as follows:

Sec, 11, Judicial districts; rotation; Special Superior

Court Judges; assignment of Superior Court Judges by Chief

Justice. Each Judge of the Superior Court shall reside in the

district for vrtiich he is elected. The General Assembly may

divide the State into a number of judicial divisions. The judges

shall preside in the courts of the different districts within a

division successively; but no judge shall hold all the courts

in the same district oftener than once in four years. The Gen-

eral Assembly may provide by general laws for the selection or

appointment of Special or liinergency Superior Court Judges not as-

signed to any judicial district, who may be designated from time

to time by the Chief Justice to hold court in any district or

districts within the State; and the General Assembly shall define

their jurisdiction ani shall provide for their reasonable compen-

sation. The Chief Justice, when in his opinion the public interest

so requires, may assign any Superior Court Judge to hold one or

more terms of Superior Court in any district.

This section had previously read:

Sec, 11, Residences of .judges, rotation in judicial districts >



61

and special terms . Every judge -)f the Superior Court shall reside
in the district for which ue is elected. The judges shall preside
in the courts of the different districts successively, but no judge
shall hold the courts in the same district oftener than once in
four years; but in case of the protracted illness of the judge as-
signed to preside in any district, or of any other unavoidable
accident to him, by reason of which he shall be unable to preside,
the Governor may require any judge to hold one or more specified
terms in said district, in lieu of the judge assigned to hold the
courts of the said district; and the General Assembly may by gen-
eral laws provide for the selection of special or emergency judges
to hold the Superior Courts of L:T;y county, or district, vrtien the
judge assigned thereto, by reason of sickness, disability, or other
cause, is unable to attend and hold said court, and i^en no other
judge is available to hold the same. Such special or emergency
judges shall have the power and authority of regular judges of the
Superior Courts, in the courts vMch they are so appointed to holdj
and the General Assembly shall '::''ovide for their reasonable compen-
sation,

Jfhla amendment vras proposed in Chapter 775 > 1949 Session Laws of

North Carolina, (Chapter 1194 of the same Session which amended the

above Chapter concerned the mechanics of presenting the amendment to the

people and did not affect the text of the proposal.) The amendment was

ADOPTED by a vote of the people on Nc/ember 7, 1950j57

Commentary;

See Survey of Statutory Changes. 1949 . 27 N.C.L. Rev . 405, 446-4S

(1949).

The official explanation of the proposed amendment issued by the

Secretary of State read as follows;

The proposed amendment to be submitted to the voters on November 7,

1950, would make two major changes;

(1) Transfer to the Chief Justice of the Supreme Court the auth-
ority now exercised by the Governor in respect to the assignment of
judges; and

(2) Grant authority to the General Assembly to define the juris-
diction of the Special and Emergency Superior Court judges.

The second change which the proposed amendment would effect is that
which woiold leave the General Assembly free to define the jurisdiction of

Special and anergency judges whereas their jurisdiction is at present lim-

ited by the Constitutional strait jacket vAiich gives them the power and
authority of regular judges only "in the courts which they are so appoin-
ted to hold," A Special or Emergency judge not only has no out-of-court
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jurisdiction, but there is a tvdlight zone even when he is holding court,
all of v*ich has resvilted at times in confusion and inconvenience. The
proposed amendment would authorize the General Assembly to define the
jurisdiction of such judges,

JUDICIAL COUNCIL RECOMMILh'DS COURT AMENDMENTS

By Francis Paschal

popular Government, July-August 1950, page 9^7

• • •

Assignment of Judges

The , , oamendment involves a rewiting of Art, 17, Sec, 11 of the
Constitution, One purpose of the amendment is to give to the General
Assembly the authority to define the jurisdiction of special judges. At
present, this jurisdiction is limited by the Constitution in a manner that
has caused considerable doubt as to vrfiat the powers of a special judge
are. This has, of course, caused much needless confusion v*ilch could easily
be eliminated with the adoption of the proposed amendment. Furthermore,
the usefulness of the special judges could be greatly enhanced as they
could be given authority to act in mfny situations where their present in-
ability to do so causes serious inconvenience to all concerned. Plainly,
if the special judges are to contribute as much as they might to the suc-
cessful operation of our courts, they must have a jurisdiction substan-
tially equal to that of the regularly elected judges. This is made
possible by the proposed amendment.

This amendment also provides that the power now exercised by the Gov-
ernor in the assignment of judges be transferred to the Chief Justice of
the Supreme Court. The report of the COTmission makes clear that its pur-
pose here is to bring to an end -bhe Sxtuation in i-Mch no one department
has either the authority or the responsibility for the efficient adminis-
tration of justice in North Carolina,

REPORT OF THE SPECIAL COilMISSION

FOR THE IMPROVEMENT OF TH3 ADMINISTRATION OF JUSTICE

/Popular Government . January 1949, page 1> at 3-5j7

The redraft of Section 11 vrt^ich v/e are presenting has three principal
objects. They are: (l) The transfer to the Chief Justice of the Supreme
Court of the authority now exercised by the Governor in respect to the
assignment of judges, (2) A grant of authority to the General Assembly
to define the jurisdiction of the Special and linergency Superior Court
judges, (3) The elimination from the Constitution of the requirement
that judges rotate and making su::h rotation a matter of legislative dis-

cretion.
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The Power to Assign Judp;es

VJithout intending any criticism of the manner in vMch ovir Gover-
nors have exercised the authority vested in them to assign judges, we
believe that in our form of government such authority properly belongs to
the judicial department. The probler of which judge to assign to hold a
particular term of court may in/olve a keen appreciation of judicial skills,
It seems to us reasonable to suppose that the Chief Justice of the Supreme
Court is the officer in our government likely, year in and year out, to
discharge these functions most successfully. By training and ejqjerience,
he will be able readily to assess the needs of a particular county and to
know the judge best fitted to meet those needs.

We urge that the Chief Justice be given these powers for another rea-
son. It is our belief that tho successful administration of justice, like
any great labor, requires unified direction. Obviously, the Chief Justice
of our Supreme Court is the public officer who can best be expected to sup-
ply this unity. But he can not do so if the administrative direction of
the judicial system is in other hands. Our proposal is a beginning
towards making the office of Chief Justice the decisive one in the adminis-
tration of justice in this State, We contemplate that through this and
other measures, the Chief Justice will be not only the presiding officer
of our highest cotirt but the chief judicial officer of the entire State
to whom all others in the judicial d'-partment vdll be responsible. He
would inform himself of the neecs of the various sections of the State,
of how the task of administering justice is being performed and of the
proper measures to take or recommend to others for improvement. And
the people of the state could hold him responsible for the performance
of such duties. When difficulties arose, the people would know to whom
to tiu*n for remedial action.

Of course, we do not expect the Chief Justice to assume the adminis-
trative responsibility of the entire judicial system unless he is fur-
nished the necessary assistance-, Bu+ for the fact that any such recom-
mendation would be premature beiore our amendment is accepted, we would
in this report urge the establishment of the Office of Administrative
Assistant to the Chief Justice, Such an office would perform for the
judicial system of North Carolina a work comparable to that now done for
the IMted States Courts by the federal Administrative Office in Washing-
ton, It would collect and publish quarterly a set of judicial statistics
which would enable one to know the status of the administration of justice
anyiYhere in the State, If such statistics should demonstrate the need for
more courts in a particular locality, they could be provided. If they
revealed in certain areas a marked prevalence of particular types of cases,

the Chief Justice could assign to those areas the judges most skillful in
the trial of such cases. In short, such an office would make possible an
administration of justice based on valid information rather than conjec-
ture. The business of our courts is much too enormous and affects the
lives of our people in too many ways for us not to supply it with the
most excellent administrative supervision at our command. It seems to
us that the Chief Justice is the one whom we may expect to discharge this
task most successfully. We thereforr unanimously urge that this beginning
be made in giving him the authoxity to do the job.
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The Jurisdiction of Special Judges

The part of our redraft of Sectxon 11 which proposes that the General
Assembly be given authority to aefine the jurisdiction of the Special and
Emergency Judges is a much less cwnplex question. The Constitution as it

now stands says that such judges "shall have the power and authority of
regular judges of the Superior Court a, in the courts wl^ich they are . . .

appointed to hold« " Our Supreme Court has interpreted this language to
mean that a Special or Emergency Judge has no out-of-court Jurisdiction.
His powers are wholly dependent on his commission from the Governor to
hold a term of court. This results in some confusion and much inconven-
ience. Special Judges are unable to act in many matters which they could
settle to the satisfaction of all parties concerned.

To remedy this situation, we propose simply that the General Assembly

be given authority to define the jurisdiction of the Special Judges, The

desirability of such an amendment can hardly be questioned and we endorse

it withotit reservations.

Rotation of Judges

The final major change involved in our redraft of Section 11 is that

part of it vAiich would eliminate from the Constitution the provision which
requires the rotation of judges and substitute in its place a provision
which would allow the General Assembly to retain the rotation system as

it now exists, or modify it, or, if it should see fit to do so, abolish it

altogether. This proposal is the only one on which we have disagreed. A

minority of seven believes that the present provision in the Constitution
concerning rotation should be retained, /The proposal adopted by the

General Assembly was the minority draftj/

In the view of the majority of us, the proposal we offer does not

entail a discussion of the merits or demerits of the principle of rotation.

From all the discussions vrfiich this question has provoked, one thing stands

out sharply to us. It is that the question of vrfiat to do with rotation

is clearly one which demands, at a minimum, that the General Assembly

be empowered to take action concerning it. If the controversy which has

raged over this question for over forty years has any meaning, it is that

rotation is one of our most serious problems. To us, it appears futile to

expect any solution of the difficulty until there is power somewhere to

act. It is equally apparent to us that the proper repository of such

power is our General Assembly. It can be trusted, through its own efforts

and through such assistance as it might solicit, to come to a wise de-

cision. In this conviction join men who believe in rotation, men who

oppose it, and men who seek only to modify the present system. Here,

it seems, is the one bit of common ground available upon vrtilch men of

every shade of belief can meet. We believe that a majority of our people

will vdsh to take advantage of 3.t.

/The text recommended by the majority of the Commission but re-

jected by the General Assembly hod read_j7
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Sec, 11. /"Caption c»nitted;7 The General Assembly may divide
the state into a number of .judicial divisions and provide for the
judges vathin a division to hold successively the courts of the
different districts vdthin that division , /Emphasis added ,,__/ The
General Assembly may provide by general laws for the selection of
aEpointment of Special or Emergency Superior Court Judges ....
/As the remainder of the section is identical in both drafts, it
is not set outjj7

The fourth amendment proposed in 1949 added Article II, Section 31,

to the constitution;

Sec. 31. /"Use of funds of Teachers* and State Employees '

Retirement System restricted . 7 The General Assembly shall not

use, or authorize to be use"! , the funds, or any part of the

funds, of the Teachers' and State Employees' Retirement System ex-

cept for retirement system purposes. The funds of the Teachers'

and State Employees' Retirement System shall not be applied,

diverted, loaned to or used by the State, any State agency.

State officer, public officer or employee except for pur-

poses of the Retirement System: Provided , that nothing in this

Section shall prohibit the use of said funds for the payment of

benefits, administrative expenses and refunds as authorized by

the Teachers' and State Employees' Retirement Law, nor shall

anything in this provision prohibit the proper investment of

said funds as may be authorized by law,"

/"This amendment was proposed in Chapter 821, 1949 Session Laws of

North Carolina, It was ADOPTED by a vote of the people on November 7,

1950.V

Commentary ;

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

Since July 1, 1941, there has been in operation a Teachers' and
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State Employees' Retirement System. Funds for the system are derived
from contributions by teachers and employees and by matching funds supplied

by the State, At preeent there is no constitutional prohibition against

appropriation by the General Assembly of the funds of the Retirement System

for purposes other than pa3anent of retirement benefits. The proposed amend-

ment would add a new section 31 at the end of Article II which would pro-

hibit the use of the funds of the Retirement System except for Retirement

System purposes.

The fifth amendment proposed in 1949 rewrote Article II, Section 28,

to provide greater compensation for the members of the General Assembly:

Sec, 28, Pay of members and presiding officers of the

General Assembly . The members of the General Assembly

for the term for which they have been elected shall receive

as a compensation for their services the sum of fifteen dollars

($15.00) per day for each day of their session, for a period not

exceeding ninety days; and should they remain longer in session

they shall serve without c'--.ipensation. The compensation of the

presiding officers of the two houses shall be twenty dollars

($20,00) per day for a period not exceeding ninety days. Should

an extra session of the General Assembly be called, the members

and presiding officers shall receive a like rate of compensation

for a period not exceeding twenty-five days,"

The text of Article II, Section 28, existing as of 1949 is printed

above in connection with the proposed amendment of 1945 /"in bracket s_7

which was rejected. See the discussion of the proposed amendments of 1955

for a later change.

/"This amendment was proposed in Chapter 1267, 1949 Session Laws of North

Carolina. It was ADOPTED by a vote of the people on November 7, 1950^7

Commentary;

See the Commentary section under the first proposed amendment of 1947

which was rejected.
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The official explanation issued by the Secretary of State read in

part as follows:

. . Under the proposed amendment, a legislator woiold receive
less compensation than at prese::"-. if ::: regular session lasted less
than 40 days, the same cc!i5)6nsatlon if it lasted 40 days, and more
compensation if it lasted more than 40 days. In recent years, sessions

have ranged from 64 to 132 days. The maximum compensation legislators
would receive under the amendment would be $1,350 for a regular session

and >^^375 for an extra session.

At the present time, forty states and four territories pay their
legislators more than members of the North Carolina General Assembly
receive, and even if the proposed amendrnent is adopted, they will
receive less than is paid in twenty states and two territories. North
Carolina is, and will continue to be, the only state that makes no
provision for compensation allowance to legislators for transportation.
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AMENDMENTS PROPOSED IN 1951

Of the Three Submitted. All were ADOfTED;

The first amendment proposed in 1951 rewrote Article V, Section 6, to

raise the limit on the property tax l«^vy from fifteen (15^^) to twenty cents

(20(^) per one hundred dollars (ij.iOO<.00) valuation:

Sec. 6. Tajces^ levied for _ counties . The total of the State

and coxmty tax on property shall not exceed twenty /Emphasis

addedj^ cents (20^) on the one hundred dollars ($100.00) value

of property, except vAien the county property tax is levied for a

special purpose and with the special approval of the General

Assembly, which may be done by special or general act:

Provided, this limitation shall not apply to taxes levied for the

maintenance of the public schools of the State for the term re-

quired by Article 9, Section 3 of the Constitution: Provided,

further, the State tax shall not exceed five cents (5^) on the one

hOBdred dollars ($100.00) value of property."

The change noted by the underlining above was the only substantive one

effected by the amendment.

/"This amendment was propobed in Chapter 142, 1951 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 4,

1952.7

Cpmmentaiy

:

For more extensive references than given here, see the previous

treatment of the similar 1947 proposed amendment which was rejected by

the people.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:
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Under the present limit of fifteen cents on the $100 property value
which counties may levy for the general fund many counties have found
themselves in financial difficulties and vmable to meet their general fund
Operating expenses o Some of the representative items which must be paid
out of this fund include the salaries of all county officers and the cost
of operating the offices of Sheriff, Tax Collector, Covinty Accountant,
Register of Deeds, the Coroner, etc., expenses of tax listing, holding
elections, holding courts, expense of county jail, county commissioners'
pay, courthouse maintenance, etc. All of these regular operating expenses
of a county must be paid out of the j^eneral fund. Taxes for special purposes
may be levied with the approval of the General Assembly, These special
taxes for special purposes make up the greater part of county tax levies.

THE PROPOSED CONSTITUTIONAL AMENDMENTS

By Heniy W. Lewis

/Popular. Government , October 1952, page ^J

Pro2erty_Tax_ Limitation

. . . This is not a proposal to authorize raising tax rates; it is a pro-
posal to give county commissioners authority to impose a maximum rate of 20^
rather than 15^ for financing the general operating expenses of the county
government. The provisions for exceeding the limitation for special purposes
already allowed by the Constitution will not be disturbed in any way.

The_ Prps^_and. Cons*—In 19AS the people of the state were asked to approve
an amendment to the same section of the Constitution raising the limit from
15^ to 25^ and the proposed amendment was defeated. The background and the
arguments are the same today as they were in 1948; the only difference lies
in the fact that the new proposal would set the maximum levy at 20^ rather
than at 25^. Those in favor of this proposal emphasize the fact that county
government's services, general cperaomg expenses, and number of employees
have all seen great expansion since 1920 vAien the 15# limitation was in-
serted in the Constitution, Many counties find it impossible to finance
general operating expenses on the yield from a 15# levy, and especially is
this true at present price levels. This has forced many of them to adopt
"various and sundry means—to get around this limitation," and a number of
officials take the position that "it would be better to face the issue
squarely and permit counties to levy a rate sufficient to take care of neces-
sary expenses." One official has written, "I naturally hate the subterfuges
that are resorted to in order to give the people what they desire. It is a
question of higher valuation which th^ taxpayers seem to despise and do not
understand." Those opposed to » he amendment cite the fact that if the count-
ies would adhere strictly to the revaluation statutes, property assessments
would rise and make the rate increase unnecessary. They maintain that too
much expenditure and expansion in a period of inflation is unsound and that
the present limitation is a healthy check on the tendency. Others seem to
think that a raise from 150 to 20^ now would only be an opening wedge, that
within a few years an effort would be made to raise the limit to a still
higher figure. Before the 1948 referendum the Institute of Government
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made a detailed survey of the whole subject and collected opinions from
officials all over North Carolina. The results of that study can be found
in Popular Government for October, 1948.

The second amendment proposed in 1951 rewrote Article II, Section 13,

to read:

Sec. 13. Vacancies. If a vacancy shall occur in the

General Assembly by death, resignation or otherwise, the said

vacancy shall be filled immediately by the Governor appointing

the person recommended by the executive committee of the county

in 1 which the deceased or re'^igned member was resident, being

the executive committee of the political party with which the

deo:©af».edL or resigned member was affiliated at the time of his

election.^'

This section had previously read;

Sec. 13. Vacanc ie^s. If vacancies shall occur in the General
Assembly by death, resignation, or otherwise, writs of election shall
be issued by the Governor under such regulations as may be prescribed
by law.

/, This amendment was proposed in Chapter 1003, 1951 Session Laws of

North Carolina. It was ADOPTED by a "ote of the people on November 4, 1952^

Commentary:

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The proposed amendment would change the foregoing section to pro-
vide for appointment by the Governor of the person recommended by the
Executive Committee of the county of residence of such deceased or re-
signe4 member, and being the Executive Committee of the political party
with vAiich the deceased or resigned member was affiliated.

This amendment is designed to provide a method for the filling of

vacancies in the General Assembly which would preserve the political

representation in the General Assembly prior to the vacancy, and which
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would enable immediate filling of a vacancy in the General Assembly
without the delay and expense implicit in holding an election.

THE PROPOSED CONSTITUTIONAL AMENDMENTS

By Henry VJ. Lewis

L Popular Government. October 1952, page '^,J

Filling. yacancigs_ln the_ General, As sembly

. o . [W]henever a vacancy occurs the Governor must call a special
election to fill the vacancy [urder " e then present law].

The Proposed Change.-- If the proposed amendment is adopted, when a
vacancy occurs in the membership of the legislature, instead of calling
a special election to fill the position, the Governor would be required
to appoint a person to fill the vacant seat. The Governor, however, would
not be free to appoint any individual he might care to name; instead' he
would be required to appoint the person recommended to him by the execu-
tive committee of the deceased or resigned member's political party in the
county of his residence.

How the^Twp Systems. Work. ^-Ey keeping in mind the factual situations
in which the provision of the Constitution came into play it is possible
to appreciate the arguments for the pi-oposed change. Suppose, for example,
that Mr. X, a registered Democrat, wins election to the State House of
Representatives in County A at the general election nn November 4, 1952.
Three possible events would bring the Constitutional section into action:

(1) Mr. X might die or resign his office on December 4, 1952} (2) he might
die or resign on January 30, 1953; or (3) he might die or resign on February
1, 1954« Bear in mind that Mr. X is elected for a two-year term. During
that term the General Assembly will hold only one regular session, that
beginning in January, 1953* It is possible, of course, that special sessions
may be called at any time between adjournment of the reg\ilar 1953 session and
the general election for new members in Nov^iber, 1954. In the third factual
situation mentioned above, where Mr. X»s seat becomes vacant long after the
regular 1953 session, the situation under the present Constituional provision
is not likely to present any serious practical difficulties. But the first
two situations suggested mi^ht cause considerable confusion and possibly some
hardship. Under the present sy-tem, .pon official notification of the vacancy,
the Governor must call a special election in County A to fill Mr. X' s seat.
VJhen the election date has been set, executive committees of both political
parties in the county must make nominations and certify them to the county .

board of elections. The elections board must have ballots printed, set the
normal election machinery in process, and conduct a special election. The can-
didates, in either case mentioned, would have little or no time to present theii
views to the public; the public would have little information about issues.
The mechanics of the election process would be crowded into a very short
period of time, because the need for filling the vacancy as soon as possible
would be obvious. If the vacancy did not occur until after the 1953 legis-
lature were already in session, it is clear that under the best of
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circumstances the county would be without representation for several weeks.
Under the proposed amendment no special election would be held. Instead,
in the illustration used here, the Danocratic party executive committee in
County A would meet and agree on a person to replace Mr. X and recommend
his name to the Governor. The Governor would be required to name that

person to fill the vacancy. In this illustration a vacancy in the House of

Representatives has been used to demonstrate the procedure. If Mr. X had
been elected to the State Senate from a district composed of only County A,

the situation both under the present provision and under the proposed amend-
ment would be exactly as they have been described in the case of vacancies in
the House. On the other hand, if Mr. X had been elected to represent a
senatorial district coinposed of more than one county, while the system under
the proposed amendment would be t^e same as that described for filling a

House vacancy, under the existing section the system would be quite differ-
ent. If the district had no rotation agreement, the nominations for the

special electicai would be made by the parties' district executive committees.

If the district were operating under a rotation agreement, the nominations
would be made by the party executive conmittee or comnitteoB of the county

or counties entitled to make the nomination that year under the plan of

rotation. In both cases, under the present constitutional provision, an

election throughout the district would be required.

Opponents of the proposed amendment raise questions about the advisa-
bility of inserting a provision in the Constitution making officers of

voluntary agencies (political party executive comnittees) neceseaiy agents
in the important process of selecting members of the General Assemibly. They

see dangers in any provision removing from the people their right to vote

directly for the individuals who are to represent them In the General
Assembly, and especially when that provision places the appointive power in

the executive branch of the government.

The third of the three amendments proposed in 1951 rewrote the first

sentence [in brackets] of Article IV, Section 25:

Sec. 25. Vacancies. [All vacancies occurring in the

offices provided for by this Article of the Constitution

shall be filled by the appointment of the Governor, unless

otherwise provided for, and the appointees shall hold their

places until the next regular election for members of the

General Assembly that is held more than 30 days after such

vacancy occurs, when elections shall be held to fill such

offices. If any person, elected or appointed to any of

said offices, shall neglect and fail to qualify, such offices

shall be appointed to, held and filled as provided in case of

vacancies occurring therein. All incumbents of said offices

shall hold until their successors are qualified.
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The first sentence of the section had previously read:

Sec. 25. Vacancies. All vacancies occurring in the offices
provided for by this article of the Constitution shall be filled
by the appointment of the Governor, unless othend.se provided for,
and the appointees shall hold their places until the next regular
election for members of the General Assembly, when elections shall
be held to fill such offices. . , .

/ This amendment was proposed in Chapter 1082, 1951 Session Laws of

North Carolina. It was ADDPTED by a vote of the people on November 4,

1952.7

Commentary;

See the discussion of amendments proposed in 1953 for a further

change of this section.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

Under the present provision a vacancy may occur so close to the
general election it would be impossible or impractical to nominate
candidates, print ballots and provide for the details of filling such
vacancy by an election. In such a case there would be no way to fill
such a vacancy. The failure to include the "thirty day" provision was
doubtless an oversight in drafting this provision, which this amendment
is intended to correct.

THE PROPOSED CONSTITUTIONAL AMENDMENTS

By Henry W. Lewis

/ Popular Government. October 1952, page 7./

rF134J.n^ Vac ajiCjL e s. ip.,Certaln Stgte, Offices]

Thg. Law Today.—-The proposition to appear on the November ballot
. . . gives no indication of which gt^.te officers are to be covered by
the uniform provision for filling vacancies, nor does it indicate what
that uniform method is. The offices covered are those of Supreme Court
justice, superior court judge, and superior court solicitor. . » .
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How the Two System3^_Wprko—The difference in the methods for filling
vacancies in the Supreme Court, .he superior courts, and the solicitorial
office can be illustrated by an actual case. On October 14, 1950, Mr,

Justice Seawell of the Supreme Court died, thereby creating a vacancy on

that Court. Under the existing constitutional provision it was clear that
the power to appoint a successor lay in the Governor's hands, but there
was some question about how long the Governor' s appointee would be entitled
to fill the position. The regiilar election for members of the General
Assembly was coming up on November 7, less than a month after Mr. Justice
Seawell' s death. V/ould the Governor's appointee serve only until a person
elected on November 7, 1950, could qualify, or would he serve until a person
•elected on November 4, 1952, could qualify? In an advisory opinion the
Supreme Court stated that under the language of the Constitution, it was
clear that the Governor's appointee would serve only "until the next regular
election for members of the General Assembly [i.e., November 7, 1950]" and •

that on that day an election would have to be held to fill the office. On
October 19, 1950, the Governor appointed Murray G. James to fill the Seawell
vacancy. The primary date having long passed, the party executive committees
proceeded to make nominations of persons to run in the general election on

November 7, 1950. At that election the Democratic nominee, Jeff D. Johnson,

Jr., was elected to fill the vacancy and to serve out Mr. Justice Seav/ell's

unexpired term. Upon Mr. Justice Johnson's qualifications, Mr. Justice James
stepped down from the Court.

If the proposed amendment is passed, the situation outlined in the

case of the Seawell vacancy would have been as follows: Since the va-
cancy occurred less than thirty days before the next general election, the

Governor's appointee would have served until the 1952 general election in-
stead of merely to the 1950 general election. The proposed amendment would
not, however, make any change in those cases where the vacancy occurs more
than thirty days before the regular election. The argxments for the pro-
posal are much the same as those used for the proposed amendment in the pro-
cedure for filling vacancies in the General Assembly. The Johnson-James
case illustrates the possibility of having one man seirve in one of these
judicial offices for only an extremely brief period, often hardly enough time

to warrant the appointment. To obtain nominations and have ballots printed
and distributed in time for the imminent general election, all within thirty
days' time, places a considerable burden on the election machinery of the
state. Campaigns in which candidates can present their views and develop
issues are almost impossible. The proposed change would eliminate this
problem in the unusual cases in which the vacancy occurs less than thirty
days before the election; it would not come into effect if the vacancy
occurred more than thirty days before the election.

Citing another section of the Constitution to the effect that "elections
should be often held," opponents of the proposed amendment take the position
that the mere practical and mechanical difficulties of the election
process possible under the presentprovision are preferable to any proposal
depriving the people of the right to vote as soon as possible to fill
judicial office vacancies.
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AMENDMENTS PROPOSED IN 1953

Of the Five Submitted. Four Wert ADOl-rED!

The first proposed amendment of 1953 added a new sentence at the

end of Article IV, Section 6:

Sec, 6, Supreme Court , The Supreme Court shall consist

of a Chief Justice sind four Associate Justices, The General

Assembly may increase the number of vJ.asociate Justices to not

more than six, when the work of the Court so requires. The

Court shall have power to sit in divisions, when dA its judg-

ment this is necessary for the proper dispatch of business, and

to make rules for the distribution of business between the div-

isions and for the hearing of cases by the full Court, No dec-

ision of any division shall become the judgment of the Court un-

less concurred in by a majority of all the justices; and no case

involving a construction of the Constitution of the State or of

the United States shaj.1 be decided except by the Court in banc.

All sessions of the Court shall be held in the city of Raleigh,

This amendment made to the Constitution of North Carolina shall

not have the effect to vacate any office or term of office now

existing under the Constitution of the State, and filled or held

by virtue of any election or appointment under the said Consti-

tution, anfi the laws of the State made in pursuance thereof.

The General Assembly is vested with authority to provide for

the retirenent of membere of the Supreme Court and for the

recall of such retired members to serve on said Court in

lieu of any active meraber thereof who is^ for any cause .

temporarily incapacitated. ,/Eraphasis added_.7
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/"This amendment was proposed in Chapter 611, 1953 Session Laws of

North Carolina. It was ADOPTJiD by a vote of the people on November 2,

1954._7

Commentary;

Article IV, Section 6, existing as of 1953 stemmed from a change

suggested by the proposed constitution of 1933; rewriting of this section

was one of the five amendments proposed in 1935 which were adopted by

the people in 1936. Cf. Gardner, "The Proposed Constitution for North

Carolina," Popular Government , June 1934, page 1 at^42-46 of the

mimeographed reprint recently issued in connection vdth this study_7;

Commentaries on Proposals in 1933 and 1935 for Revision of the Constitution .

passim .

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

By provisions of the General Statutes 7-50 and 7-51 » the Chief Jus-
tice and Associate Justices of the Supreme Court are allowed to retire
after serving prescribed length-' of ' '.me and under cs'i'tain other conditions.
Upon retir3ment, such Justices L:3come Emergency Superior Court Judges and
are subject to b'^iing assigned to hold various terms of the Superior Court,

There is now no provision in the Constitution by which such retired
Supreme Court Justices may be authorized by Act cf the Legiolatura to
serve as Emergency Justices of the Supreme Court, to take the place of
any Justice who is temporarily incapacitated. The object of this amend-
ment is to permit the Legislature to make such a provision.

The second proposad araendme nt or 1953 added three new sentences at

the end of Article III, Section 6:

Sec. 6. Reprieves, commutations, and pardons . The

Governor shall have power to grant reprieves, commutations, and

pardons, after conviction, for all offenses, (except in cases of

impeachment), upon such conditions as he may think proper, sub-

ject to such regulations as may be provided by law relative to

the manner of applying for pardons. He shall biennially
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communicate to the General Assembly each case of reprieve, com-

mutation or pardon granted, stating the name of each convict,

the crime for which he was convicted, the sentence and its

date, the date of comu^utation, pardon, or reprieve, and the

reasons therefor. The terms reprieves, commutations and pardons

shall not include paroles. The General Assembly is authorized

and empowered to create a Board of Paroles, provide for the ap-

pointment of the members thereof, and enact suitable laws defin-

ing the duties and authority of such board to ^ant, revoke and

terminate paroles. The Governor's power of paroles shall con-

tinue until July 1. 1955. at vrfiich time said power shall cease

and shall be vested in such Board of Paroles as may be created

by the General Assembly* /"iiaphasis added._7

^This amendment was proposed in Chapter 621, 1953 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 2,

1954._7

Commentary ;

See Survey of Statutory Ch.mges. 1953 . 31 No C.L. Rev . 375, 432-33

(1953)

.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

Under the decision of the Supreme Court of North Cai-olina in State
V. Lewis . 226 N.C. 249, it seems clear that the parole of persons con-
victed of a crime is vested exclusively in the Governor under this
section of the Constitution, The present Board of Paroles functions
in an advisory capacity to the Governor in parole matters.

The effect of this amendment would be to permit the General Assembly
to create a Board of Paroles and confer upon that Board the authority to
grant, revoke, and terminate paroles which is now exercised by the Governor^
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The third proposed amendment of 1953 revjrote the first sentence

/"in bracket s_7 of Article VI, Section 2:

Sec, 2. Qualifications of voters . /~Any person who shall

have resided in the Si ate oo.' North Carolina for one year, and in

the precinct, ward or other election district in which such per-

son offers to vote for thirty days next preceding an election,

and possessing the other qualifications set out in this Article,

shall be entitled to -"-ote ?^, any election held in this State;

provided, that removal from one precinct, ward or other election

district to another in this State shall not operate to deprive

any person of the right to vote in the precinct, ward or other

election district from which such person has removed until thirty

days after such removal^ No person who has been convicted, or

who has confessed hie gxoilt in open court upon indictment, of

any crime the punishment of which now is, or may hereafter be,

imprisonment in the State's Prison, shall be permitted to vote

unless the said person shall be first restored to citizenship

in the manner prescri'.'ed b;, law.

The first sentence of the section had previously read:

Sec, 2. Qualifications of voters. He shall reside in the State

of North Carolina for one year, and in the precinct, ward, or other

election district in vrfiich he offers to vote four months next pre-

ceding the election: Provided , that removal from one precinct, ward,

or other election district to another in the same county shall not

operate to deprive any perijon of the right to vote in the precinct,

ward, or other election district from which he has removed until

four months after such removal, . , ,

/This amendment was proposed in Chapter 972, 1953 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 2,

1954._7
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Commentary ;

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The effect of this amendment would be to allow a person to vote

if he has resided for thirty days next preceding an election in the

precinct, ward, or other election district in which he offers to vote.

Under the present language of this section a person, to be eligible to

vote in an election, must have been h resident of the precinct, ward or

other election district for foi^r mouths next preceding the election in

which he desires to vote.

The fourth of the four proposed amendments of 1953 i^ich were

adopted added provisos to two sections:

Article III, Section 13, was amended by the addition of a new

sentence at the end of the section:

Sec. 13. Duties of other executive officers . The res-

pective duties of the Secretary of State, Auditor, Treasurer,

Superintendent of Public Instruction, Attorney-General, Com-

missioner of Agriculture, Commissioner of Labor and Commissioner

of Insurance shall be prescribed by law. If the office of any

of said officers shall be vacated by death, resignation, or

otherwise, it shall be the duty of the Governor to appoint

another until the disability be removed or his successor be

elected and qualified,, Evs.-y such vacancy shall be filled by

election at the first general election that occiu'S more than

thirty days after the vacancy has taken place, and the person

chosen shall hold the office for the remainder of the unexpired

term fixed in the first section of this article. Provided ,

that when the unexpired term of any of the offices named in this

Section in which such vacancy has occurred expires on the first

day of January succeeding the next General Election, the Governor

shall appoint to fill said vacancy for the unexpired term of
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said office . ^/Emphasis added^7

Article IV, Section 25, was amended by the addition of a proviso

clause to the end of the first sentence:

Sec. 25. Vacancies . All vacancies occuring in the offices

provided for by this Article of the Constitution shall be filled

by the appointment of the Governor, unless otherwise provided

for, and the appointees shall hold their places until the next

regular election for rembe.-.^ of the General Assembly that is

held more than 30 days after such vacancy occurs, v/hen elec-

tions shall be held to fill such offices JTI Provided, that

when the unexpired term of any of the offices named in this

Article of the Constitution in which such vacancy has occurred .

and in which it is herein provided that the Governor shall fill

the vacancy, expires on the first day of January succeeding; the

next General Election, the Governor shall appoint to fill said

vacancy for the unexpired term of said office , /"Emphasis added^./

If any person, elected or appointed to any of said offices, shall

neglect and fail to qualify, such offices shall be appointed to,

held and filled as provided in case of vacancies occurring

therein. All incumbents of said offices shall hold until their

successors are qualified,

/This amendment was propos^'d in Chapter 1033, 1953 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on November 2,

1954j,7

Commentary;

See the treatment above of the third proposed amendment of 1951

for discussion of a previous amendment to the first sentence of Article IV,

Section 25.
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The official explanation oi the proposed amendment issued by the

Secretary of State read as follows:

Under the present constitutional provisions when a vacancy occurs

in an office in the executive department or judicial department of the

government of the State, the Governor* s appointee to fill this vacancy

can hold office under the appointment only xmtil the next regular

election. At this next regular election any person seeking to be elected

to the office in question must run for election for the period of time

between the election and the end of the term to which the person vacating

the office was originally elected and must also run for a regular term to

commence at the end of that short tenn.

The effect of this amendment would be to permit the Governor, in

filling a vacancy occurring in the executive department or judicial depart-

ment, to appoint a person to serve the balance of the unexpired term if

that term is to expire on the first day of January after the next General

Election,

The Proposed Amendment Which Was REJECTED ;

The proposed amendment of 1953 vhich was rejected by the people

would have rewritten Article II, Section 4, to read as follows:

REJECTED Sec. 4. Relations in relation to districting the State

REJECTED for Senators . The senate districts shall be so altered by the

REJECTED General Assembly, at the first session after the return of every

REJECTED enumeration by order of Congress, that each senate district shall

REJECTED contain, as near as may be, an equal number of inhabitants, ex-

REJECTED eluding aliens and ]hdians not taxed, and shall remain unaltered

REJECTED until the return of another enumeration, and shall at all times

REJECTED consist of contiguous territory,- and where any senatorial district

REJECTED consists of one county, such county shall only be entitled to one

REJECTED senator in the General Assembly of North Carolina; provided that

REJECTED in no event shall any one county be entitled to more than one

REJECTED senator at any one time.



82

Article II, Section 4, reads:

Sec, 4« Regulations in relation to districting the State for
Senators , The Senate district shall be so altered by the General
Assembly, at the first session after the return of every enumeration
by order of Congress, that each Senate district shall contain, as

near as may be, an equal number of inhabitants, excluding aliens
and Indians not taxed,, and shall remain unaltered until the return
of another enumeration, and shall at all times consist of contiguous
territory; and no county shall be divided in the formation of a

Senate district, unless such county shall be equitably entitled to
two or more Senators,

/This amendment was proposed in Chapter 803, 1953 Session Laws of

North Carolina. It was REJECTED by a vote of the people on November 2,

1954^7

Commentary ;

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

Under the language of this section as now written it would be per-

missible for one county to have two or more senators in the General

Assembly,

The effect of this amendment would be to prevent any one coimty

from having more than one senator in the General Assembly of North
Carolina at any given time whether the county alone composes a senator-

ial district or v/hether it is combined with other counties in such a

district.
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AMENDMENTS PROPOSED IN 1955

Qf_ the Three^Subndttedj AlljJere ADOP^^^

The first amendment proposed in 1955 rewrote Article II, Section 28,

to increase the possible total comper.:ation of members and presiding

officers of the General Assembly:

Sec. 28. Pay..o?^pe?bers. and presiding officers of t^

(i^5.®?!§l^ss?5yy» The members of the General Assembly for

the term for which they have been elected shall receive as a

compensation for their services the sum of fifteen dollars

($15.00) per day for each day of their Session for a period

not exceeding 12pjiays. /"Emphasis addedoj^ The compensation

of the Presiding Officers of the two houses shall be twenty

dollars ($20.00) per day for a period not exceeding 120 days.

/ Emphasis added. / Should an Extra session of the General

Assembly be called, the members and Presiding Officers shall

receive a like rate of compensation for a period not exceeding

25 days . The^members. and.Presiding Off1 cer?_^ shall^ als9_je?eiye

,

while , engaged in legig] atly.^ duties^
^
such subsistence^and travel

allowance a s. shall, be established by, lawj prpyided, . such allowances

shall^ not.^exceed those established, for members o|L State boards

gjicL cgpmi 3 3lpns_gengrally . " /Emphasis addedo/

The 120 day limit had previously been 90 dayso The last sentence

of the proposed amendment (underlined above) was new; otherwise there

was no substantial change effected by the amendment except for the de-

letion of a redundant phrase. The exact text of the section existing

as of 1955 is set out above in connect- ion with the amendments proposed

in 1949.

/_ This amendment was proposed in Chapter II69, 1955 Session Laws of
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1956, See the Commenta^^ section under the amendment proposed in 1956

Extra Session for a discussion of the date of this election. /

Commentary:

For discussion of a proposed amendment that did not pass in the

General Assembly, see McMahon, "Coiinty Home Rule and Local Legislation,"

^SEyiaj. 5PY®FD?'?P*'» March 1957, page 3»

See previous treatment of amendments proposed to this section in 1945,

1947, and 1949.

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The effect of this amendment would be to make possible two changes

in compensation to be received by members of the General Assembly. One

change effected by the amendment would be that members might be compensated

for a maxim-am of 120 days instead of 90.

The other change which would be brought about by this amendment is

that a constitutionally acceptable le-- could be enacted providing for

the payment of subsistence and t.'avel allowance to members of the General

Assembly while engaged in legislative duties. The allowances could not

exceed those established for members of State boards and commissions gen-

erally. These amoimts are set by each Legislature in its Appropriations

Billo As an ex.— pie, the Appropriations Bill of the 1955 General Assembly-

provided for State board and commission members, for subsistence, actual

amount expended not in excess of $8.00 per day, and fcr transportation by

personally owned automobile, seven ce.i^s per mile, and i*or bus, rail, or

other public conveyance, the actual fare.

[LEGISLATION:] STATE GOVERNMENT

By Robert E. Giles

/Popular GovernKi.ent, Legislative Issue (June 1955), page 3, at 7.j

LegisJ.atprF.'_Pay. The state constitution sets the pay for members

of the GenTralAssombly at $15 per day, with $20 for the presiding officer

of each house, but- such pay is allowable for not more than 90 days during

a regular session. There is no provision under the present law for reim-

bursing members of the General Aseembly for travel, hotel, and meal expenses
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while attending a legislative session. The growing length of legislative

sessions, together with the greatly increased cost of living during the

past decade, have combined to impose an increasing, personal financial

burden on the individual legislator. Although the compensation allowed

North Carolina legislators has probably never been sufficient, or intend-

ed, to cover all out-of-pocket expenses incurred in attending the average

session, the disparity has markedly prown during the past few sessions.

The members of the 1955 General \sseniLily received compensation for only

90 days of a session which lasted almost five months. Against this back-

groiind it was only natural that considerable sentiment should develop to

increase the amount of compensation or expense reimbursement which legislators

could obtain.

The second amendment proposed in 1955 added a sentence to the end of

Article X, Section 6:

Sec. 6. Property of married women secured, to them. The

real' and personal proporty of ariy female in this State acqviired

before marriage, and all property, real and personal, to v*ich

she may, after marriage, become in any manner entitled, shall be

and remain the sole and separate estate and property of such

female, and shall not be lie.ble for any debts, obligations or

engagements of her husband, and may be devised, and bequeathed,

and, with the written assent of her husband, conveyed by her as

if she were unmarried. Every_^married^ yipman_may, exercl.se^jpwgrs

2r!.^Sit.2IJ^SL coni'erred^^ u-opn^her, by her, husbgnd_, _including_ the

££t'£r. t?^52^T^'iS^-2i-S2l^£2i^^S?i£®^^S®^. to property owned by her

or by herself and her husband or by her, husband. / Emphasis added. /

/ This ameninent v;as proposed in Chapter 1245, 1955 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on September 6,

1956.7

See Note, 31 Nji^C.L^|gg. 228 (1953); Survey of Statutory,Changes,

1955. 33 N^C.L^.R .ey. 513, 545 (1955)'
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The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The effect of this amendment would be that where the husband is

required to be away from home or v^ere he might be unavailable to ex-

ecute a deed for various reasons, he could give to his wife a written

instrument authorizing her to sign and acknowledge deeds for hlmo He would

be able to authorize his wife to sign his name not only to deeds of land

belonging to her, but also to land owned by them jointly or by the husband

alone. Stated simply, the amendment would allow in this State a common

business practice that is now allowed in every state of the Union with

one exception.

[LEGISLATION:] DOMESTIC RELATIONS

By Roddy Ligon

L Pppi^ar ..Government , Legislative Issue (June 1955), page 30, at 31'-33«J'

Married Women

Article X, Section 6 of the North Carolina Constitution provides

that a married woman may convey her separate estate provided she has

the written assent of her husband. No mention is made of the form which

the husband's written assent must take. Chapter 1245 (SB 468) calls for

the submission to the qualified voters of the state at the next general

election a pro^osGd amendment to the above cited section of the Constitution

which would make it clear that the married woman could execute powers of

attorney conferred upon her by her husband, including the power to execute

and acknowledge deeds to property owned by her, by her and her husband,

or by her husband. All powers of attorney heretofore executed by a husband

to his wife and the execution of all documents thereunder are validated.

The third amendment proposed in 1955 rewrote Article II, Section

2, to provide that the General Assembly meet biennially in February

instead of January and to add the c? -use underscored below:

Sec. 2. Time_of_as3Qnblin£. The Senate and House of

Representatives shall meet biennially on the first Wednesday

after the first Monday in FebruajX /"Emphasis added. 7 next

after their election, unless^a^different day_ shall_be_prpvi^^

b;^J.aw /"Emphasis added. ^7» a"^ "l^^" assembled, shall be

denominated the General Assembly. Neither house shall
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proceed upon public business tinless a majority of all the

members are actually present.

The amendment effected no changes other than the ones indicated

above

.

/"This amendment was proposed in Chapter 1253, 1955 Session Laws of

North Carolina. It was ADOPTED by a vote of the people on September 8,

1956.7

Commentary;

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The effect of this amendment would be that the General Assembly
could convene approximately one month later than usual. The 1955
General Assembly passed a law which extended the final date for the filing

of income tax returns from March 15 to April I5. As a result of that

change, the General Assembly cannot have until a month later an estimate

of anticipated revenues to guide it ia planning appropriations. By

convening a month later, the Assembly can be in session long enough to

consider this vital matter after the estimates are in, without having

to continue in session for an unnecessary length of time. This amend-

ment would also authorize the General Assembly to fix the most appropriate

day for its meeting.
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Hl'ENDMENT PROPOSED IN 1956 EXTRA SESSION

The Proposed Amendment was ADOPTED :

The amendment proposed in the 1956 Extra Session added a new section

to the Constitution, Article IX, Section 12:

Sec. 12. Education expense grants and local option . Notwith-

standing any other provision of this Constitution, the General As-

sembly may provide for payment of education esqsense grants from

any State or local public funds for the private education of any

child for whom no public school is available or for the private

education of a child who is assigned against the wishes of his

parents, or the person having control of such child, to a public

school attended by a child ( f another race, A grant shall be

available only for education in a nonsectarian school, and in the

case of a child assigned to a public school attended by a child of

another race, a grant shall, in addition, be available only when

it is not reasonable and practicable to reassign such child to a

public school not attended by a child of another race.

Notwithstanding any other provision of this Constitution, the

General Assembly may provide for a uniform system of local option

whereby any local option unit, as defined by the General Assembly,

may choose by a majority vote of the qualified voters in the unit

who vote on the question to suspend or to authorize the suspension

of the operation of one or more or all of the public schools in

that unit ,

No action taken pursuant to the authority of this Section shall

in any manner affect the oluigation of the State or any political

subdivision or agency thereof with respect to any indebtedness

heretofore or hereafter created,

^his amendment was proposed in Chapter 1 of the Session Laws of North

Carolina, Extra Session 1956. It was ADOPTED by a vote of the people on



September 8, 1956j,7 ^

Commentaiy;

See Green, "General Assembly Adopts Pearsall Plan in Special Session,"

Popular Government . September 1956, page 4, for a general treatment of

the special session; only a small portion of the article dealing specif-

ically vdth the constitutional amendment is reprinted below. See also,

Wettach, North Carolina School Legislation--1956 , 35 N.C.L. Rev. 1 (1956).

One of the features of the "Pearsall Plan" was to submit the above

proposed amendment to the voters at a different time from the regular

November general election. Mindful of the trap (or deus ex machina?)

encountered by the proposed conetitution of 1933, the authors of

Chapter 2 of the Session Laws of North Carolina, Extra Session 1956, pro-

vided that at the '.'general election" to be held September 8, 1956, the

three amendments proposed in 1955 would be submitted to the people as

well as the 1956 school amendment. For an account of the fate of the

proposed constitution of 1933, see Edoall, The Advisory Opinion in North

Carolina. 2? N.CL. Rev , 297, 319-24 (1949). Interestingly enough, des-

pite the clear answer of the 1934 advisory opinions, 207 No C. 880,

that a "general election" in the constitutional sense of Article XIII,

Sections 1 and 2, was merely a statewide election, the Governor in 1956

prior to the opening of the special session felt constrained to ask for

advisory opinions from the Justices of the Supreme Court, 244 N. C, 748,

The official explanation of the proposed amendment issued by the

Secretary of State read as follows:

The effect of this amendmeat would be to permit the General Assembly

to enact legislation which would: (l) Permit a child to receive an expense

grant for attendance at a private nonsectarian school if the child were

assigned, against the wishes of -his parent or guardian, to a public school

attended by a child of another race, and if the child could not be assigned

to a different public school in which the races were not mixed; and (2)

Permit a local community to suspend operation of any one or all of the pub-
lic schools in that community by a vote of those voting on the question of

suspension. Under the proposed amendment, the present constitutional re-
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quirement of a general and uniform system of public schools is retained,
and the operation of schools may be suspended only by vote of the people;
and if the operation of a school is suspended, the pupils affected thereby
would be entitled to an education expense grant to pay expenses in attend-
ing a private, nonsectarian school.

At Present ;

Article IX of the Constitution of North Carolina now directs the
General Assembly to provide for a general and uniform system of public
schools, and further directs that each county of the State is to be di-
vided into a convenient number of school districts in which one or more
public schools must be maintained.

GENERAL ASSH^fflLY ADOPTS PEARSALL PLAN IN SPECIAL SESSION

By Philip P. Green, Jr.

/Popular Government . September 1956, page 4j»7

It was a package plan, to be submitted to the voters as such. The
acts providing for education expense grants and for local option closing
of schools, amending the compulsory school attendance law, and providing
funds for education expense grants were all made effective only as of the
date that the proposed constitutional amendment becomes effective. If that
amendment fails in the September election, none of these acts will go into
effect

Constitutional Amendment

Chapter 1 of the Session Lcws of 1956 (H.B. l) submits to the voters
at the next general election a proposed amendment of Article IX of the
North Carolina Constitution, This amendment would add provisions author-
izing the General Assembly to do two things. First, it could provide for
payment of educational expense grants from state or local funds for

private education in a non- sectarian school of any child (a) for whom no

public school is available or (b) who is assigned against the wishes of his

parent or guardian to a school attended by a child of another race, where
it is not reasonable or practicable to reassign such child to a school

not attended by a child of another raoe. Secondly, it could provide for a

uniform system of local option under which a local option unit may elect,

by majority vote, to suspend or authorize the suspension of one, more, or all

of the public schools of the unit. However, such action could not affect

the obligation of the state or its political subdivisions or agencies with
respect to any indebtedness.
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AMENDMENT PROPOSED IN 1957

This Amendment Has Not Yet Been Submitted to the People

t

The amendment proposed in 1957 rewrote Article IV, Section 27,

dealing vdth the jurisdiction of justices of the peace to permit the

General Assembly to extend the jurisdictional limit on the amount in

controversy from $50 ,00 to $200.00 in "other civil action^" than those

"founded on contract" (J.P.^s "..ort jurisdiction"):

PENDING Sec, 27 » Jurisdiction of justices of the peace . The

PENDING several justices of the peace shall have jurisdiction, under

PENDING such regulations as the General Assembly shall prescribe, of

PENDING civil actions, founded on contract, wherein the sum demanded

PENDING shall not exceed two hundred dollars ($200.00), and v*ierein

PENDING the title to real estate shall not be in controversyj and of

PENDING all criminal matters arising within their counties where the

PENDING punishment cannot exceed a fine of fifty dollars ($50.00) or

PENDING imprisonment for thirty days. i\nd the General Assembly may

PENDING give to the Justices of the peace jurisdiction of other civil

PENDING actions wherein the value of the property in controversy does

PENDING not exceed two hundred dollars ($200.00) . /"Emphasis added^7

PENDING When an issue of fact shall be joined before a justice, on de-

PENDING mand of either party thereto he shall cause a jury of six men

PENDING to be summoned, who shall try the same. The party against whom

PENDING the judgment shall be rendered in any civil action may appeal

PENDING to the Superior Court from the same. In all cases of a criminal

PENDING nature the party against whom the judgment is given may

PENDING appeal to the Superior Court, where the matter shall be heard

PENDING anew. In all cases brought before a justice, he shall make a

PENDING record of the proceedings, and file the same with the Clerk of

PENDING the Superior Court for his county.
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The change of the jurisdictional limit on amount underscored above

was the only substantial one effected by the proposed amendment,

/This amendment was proposed in Chapter 908, 1957 Session Laws of

North Carolina. It will be submitted to the people at the next general

election following its ratification by the General Assembly, May 30,

1957. This election presumably will be the regular November 1958

general election._7
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