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ADVERTISEMENT,

THE principal defign of the following
Skerch, is to furnith the Student with fuch 3
knowledge of the Procgedings in our Courts
of Equity, as may enable him to underftand
them f{cientifically, and prepare them with
accuracy. It is fubmitted to the judgment of
the Profeffion with, it is hoped, a becoming
diffidence, but without apprehenfion; for
however confcious the Author may be of his
own deficiency, he is equally fenfible of their
liberality : every allowance, he is perfuaded,
will be made for the Errors of a firft Attempt,
and fome, perhaps, for the unavoidable inace
curacies of a firft Impreffion,

Caxy StreeT, LincoLn’s INy,
Hilary Term,y 1796,
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INTRODUCTION.

Of the H iflory.and FurifdiFion qf the Courts @"

" CHANCERY and EXCHEQUER/

otwiTHSTANDING the difficulties which
Nar"e’ fuppofed to impede the fuccefs of any
attempt to determine- the origin of our Courts
of Equify;l am inclined to believe that no '
greater portion of induftry is required for this
purpofe, thian has frequently been applied
with fuccefs in elucidating fubjects of equal
antiquity and obfcurity. But in an introduc-
tory difcourfe of this nature, fo minute an in-
veftigation would be improper. My inten-
tion at prefent is merely to furnith the reader
‘with {fome pi'cvious acciuaintahcc with the na-
B ture
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ture of thofe Courts, to the proceedings -of
which his attention is afterwards requefted ;
and for this purpofe a very fhort account of
their ancient and prefent ftate will, I imagine,
be thought amply fufficient. '

First, of the Court of CHaNCERY.—

I fhould probably be thought inerdinately
fond of antiquity, were I to endeavour
“to- -fthew that the -eguitable jurifdi®ion- of
this Court derived its fource from the Wil
teragemote, or grand council of the Anglo-
Saxon government. Itis true there is no ds-
reé? authority for this opinion ;. but it feems
to be founded on fair and probable grounds of
deduction*. We are ‘informed by the re-
cords

s In the few obfervations which the reader is here pte-
fented with, relative to the origin and ancient jurifdi&tion
of our Courts of Equity, he would rot readily forgive me
were I to perplex him with references to the warions author-
ities from which they are extralted. It may be proper,
however, to{ay in general, that thofe upon which I have
prineipally telied, are Glavville, Speiman, Coke, and Madex :
though I have occafionally found it neceffary to sefort to
the ancient records, from whence thofe trcatifes were com-
r . piled =
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cords of that period, that thofe auguft affem-
blies, when met to deliberate on the affairs of
the nation, undertook alfo the decifion of all
fuch caufes between fubje&t and fubje&, as
they conceived to be of too great importance,
or too much difficulty, for the determination
of the ordinary tribunals. When the abolition
of trials by ordeal and perfonal combat after-
wards gave rife to fuch frequent' appeals to the .
Court, as to:interfere with the more immediate -
and important objects of its meeting, a certain
number of its members appear to have been
delegated for the particular purpofe of dif-
charging this inferior duty. This delegati-
on, from the place in which it ufually affem-
bled, was denominated the Aula Regis®*. The

piled ¢ And in digefting the materials which I met with in
thefe feveral authorities, I have derived no fmall afliftance
from the ingenious work of Profeffor Millar on the Englip
Government, '

* It is worthy of remark, as an example of the invaria-
bility of human nature, and of fimilar caufes being aniver-
fally produive of fimilar effe@s, that a like inftitution was
formed, and by like degrees, in many other European
kingdoms—Thus the Au/ic council arofe ot of the diet of
the German Empire, and the Caxr 4 Roy ous of the ancieat
parliament of France, See Millar, 328.

B2 weight
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" weight and authority of the monarch, who .at
firft prefided there in perfon, enabled him to
decide each cafe according to its intrinfic me-
rit, without any regard to the technical forms
of proceeding which had prevailed in the or-
dinary Courts of Juftice; but afterwards, when
his encreafing avocations in the affairs of go-
.vernment, rendered it inconvenient for him to
attend to thefe.fubordinate concerns, and the
bufinefs of the Court devolved on the Grand
Fuficier; the authority of this tribunal became
more reftrained : The jufticier, to avoid the
fmputation of partiality or inconfiftency,
found himfelf obliged to regulate his proceed-
ings in a great meafure by the rules and pre-
«cedents which had been eftablithed in the
Courts of Common Law ; when, therefore, an
adherence to this maxim had compelled him,
in confequence of former precedents, to givea
judgment which was evidently inequitable or
oppreflive, the party aggrieved was naturally
inftigated to feek redrefs by an appeal to the
king himfelf, who, as the fountain of juftice,
- was enabled to adminifter fuch relief as the na-
ture
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ture of the cafe might require. At the early pe~
riod we now allude to, when the rules of law
were few and fimple,and the objects of difpute,
comparatively, neither numerous nor impor-
tant, applications for this purpofe were, pro-
bably, feldom neceffary : but on the acceffion
of William 1. then the Aula Regis became the
king’s ordinary Court Baron, and by the ex-
tenfion of the feudal tenures, drew to itfelf the
greater part of the judicial bufinefs of the na-
tion, interpofitions of this fort, occafioned
by the more various inftances of imperfection
in the rules of the Common Law, which the
multiplication of {uits before the jufticier na-
turally gave rife to, became fo frequent, as to
be deemed burthenfome to the monarch*; they
were therefore left, by degrees, to the decifion
. of the Chancellor, who being the king’s fecreta-
ry, and alfo regiftrar of the decrees of the Aula
Regis, was fuppofed to be more particularly
converfant with the nature of judicial invefti-
gations *.  When, from the increafe of civil~

' ity

s See Mi/, 330. .
b A fimilar jurifdiQion appears to have been acquired
by the fame efficer, in many other nations of Europe; 2s a
B3 reafon
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ity and refihement in the nation, the rigour of
the Common Law became more fenfibly felt,
and confequent applications to the Chancellor
daily more frequent and importunate, the ne-
ceffity of this extraordinary jurifdiction became
apparent, and it was at length fuffefed to rife
from an occafional.to an eftablithed and perma-
nent authority. But the reader perceives, that
notwithftanding the frequent refort to this tri-
bunal, it does rot as yet appear to have exer-
cifed an original but only an appellate jurifdi&ti-
6n, founded on the oppreffive decifions, occa-
fioned by the limited authority, of the inferior
Courts *. But ‘as the principlcs of natural
‘juftice, as well as of civil polity, required that
an ‘immediate and dire& appeal, without the in-
tervention of any inferior Court, fhould be
allowed to that tribunal which was alone cal-

reafon for which it may be obferved, that when the nobili-
ty, by the prevalence of the feudal laws in .Eumpe, became
vaffals to the crown, and held their fiefs by cbarter from the
king, the power of granting thofe deeds became the fource
of great influence, and caufed the Chancellor, to whom as
fectetary to the king it belonged, to be confidered as one of

the principal officers of ftate,

* Sec 3 Reeves's Hiff, 189,
culatéd
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culated to afford relief, we find that fo early as
the reign of Edward . the Chancellor begantq
exercife an griginal and independent jurifdic-
tign, 3s a2 Cayrt of Zqusly, in contradiftinctiontq
3 Court of Lgp, Fortupagely for the growth of
this new jurifdiction, it received a confiderable
acceflion of authority byan 3& pafled in the
13th year of that king’s reign : by this ftature
the Chancellor was impowered to frame new
writs adapted to the particular circumftances
of apy new cgfes which might arife. Thefe
writs, agreeably to the intentians of the legif-
lature, were at firft directed to fuch of the
Courts of Common Law as were thoight beft
calculated to try the merits of the queftion in
contgoverfy : cafes, however, foan arofe, which
neither of thofe Courts, by their ordipary
modes of praceedure, appeared competent to
inveftigate : when this, therefore, happened,
the Chancellor (not averfe, perhaps, profcﬁ'or
Millar® remarks, to the extenfion of his own
power) ventured to fummon the parties before
_himfelf, and determine their differences of his

* View. Eng. Gov, 475,
B 4 own
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own -proper authority.—Having affumed a
cognizance over one fort of cafes, it was eafily
extended to others; and bithop Waltham,
Chancellor to Richard 11.under colour of thé

~ before-=mentioned . ﬂatute, and to avoid the

effe&s of the ftatute of Mortmain upon fuper-
ftitious ufes, is faid to have devifed the mo-
dern writ of jfubpena, returnable in Chan-
cery *. ‘This procefs was afterwards, by fic.
titious fuggeftions, extended to fuch a variety
of cafes properly cognizable by the - Caurts of
C_ommdn Law only, that in thetwo fubfequent

reigns we find innumerable petitions prefented

to the Commons againft the growing jurifdic-
tion of this newly ereéted tribunal : fome tri-
fling régu_lationé were made, but nothing ef-
fe@ual was done to remedy the grievances
complained of till the 156 Henry V1. when
it was provided that no writ of Jubpena

s See Rol. Parl. 3 Hen. V. But this writ (notwithftand-
ing the fuggcﬂlon of the Commons) feems rather to have

" been adopred by Waltham for this particular purpofc, than

invented by him; for it'is evident, from an a&' pafled in the
preceding reign, that it was by no means an unufual procefs,
See 42 Eliz. cap, 3.

' fhould
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thould from thenceforth bé ‘granted, till furety
were found-to fatisfy the party grieved for his
‘damages and expences, in cafe the compfain—.
ant did not -fubftantiate the allegations of his
bill ; and by an a¢t paffed in the 31ft year of
the fame reign, it is alfo declared that * no.
matter determinable by the law of this realm,
fhall be determined in any other form than
after the courfe of the fame law in the king’s
‘Courts havix.}g determination of the fame law.”*
But thefe ftatutes, though they curbed the ex-
cefs, indirectly eftablifthed the legitimacy of
the Court; and we in.confequence find, that
.in Edward the Fourth’s time, the procefs by
bill and fubpeena was' become its daily praé‘
tice®. '

«¢ This however did not extend very far, for
in the ancient treatife, entitled Diverfite -des
Courtes, {uppofed to have been written very
early in-the fixteenth century, we have a cata-

s g Blac, Com. §3. The following extra&, with which
I fhall clofe the fhort hiftory I have given of the Court of

Chancery, is taken e:}tixcly from the elegant work I have
_here referred to,

logue
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logue of the matters-of confcience then cog.
nizable by /fubpasa in Chancery, which fall
within a very marrow compafs *» No regu.
lar judicial fyftem at that time prevailed in
the Court, but the fuitor, when he thought
himfelf aggrieved, found a defultory and un-
certain remedy, according to the private opi-
nion of the Chancellor, who was generally an
ecclefiaftic, or fometimes (though rarely) a
ftatefman, no lawyer having fat in the Court
. of Chancery from the times of the chief juf-
tices Thorpe and Knyvet®, fucceflively Chan.

* Though the fubjects acknowledged at this early pe.
riod ¢o be cognizable by ./ibpeva muft indifputably have
becn.exceedingly few, when compared with the prefent ex-
tenfive jurifdi®tion of our Courts of Equity, yet the autho-
rity which the learned judge here refers to appears to be
too imperfe& a treatife to be relied upon as any conclufive
evidence of their ancient limits.

® Sir Edward Coke obferves, feemingly with fome
exultation, that ¢ in perufing the Rolls of Parliament in
the times of thefe Lord Chancellors, we find no complaint
at all of any proceeding before them ; but foon after, when
a Chancellor was no profeffor of the law, we find a grievous
complaint by the whole body of the realm ; and a petition
‘that the moft wife and able men withitt t4e realm mighe be
chofen Chancellors, and that he feek-and redrefs the enor-
‘mities of the Chancery.” 4 /»2. 79.

» cellors
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cellors ‘to King Edward III. in 1372 and
1373, to the promotion of Sir Thomas More,
by King Henry VIII. in 1530; after which
the great feal was indifcriminately committed
to the cuftody of lawyers, or courtiers, or
churchmen, -according as the convenience of
the times and the difpofition of the Prince
required, tili Serjeant Puckering was made
Lord Keeper in 1592 ; from which time to
the prefent the Court of Chancery has always
been filled by a lawyer, excepting the iaterval
from 1621 to 1625, when: the feal was en-
trufted to Dr. Williams, then Dean of Weft-
minfter, but afterwards Bifhop of Lincoln,
~who had been chapl‘ain to Lord Eliefmere
when Chancellor. Lord Bacon, who fuc-
cceded Lord Ellefmere, reduced the practice
of the Court into a more regular fyftem; but
did not fit long enough to effect any confide-
rable revolution in the fcience itfelf; and few
of his decrees which have reached us are of
any great confequence to pofterity. His fuc-
ceflors, in the reign of Charles I. did lit-
tle to improve upon his plan; and even after
4 : the
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the Reftoration; the feal was committed to the
Earl of Clarendon, who had ivithdrawn from
pradtice as a lawyer near twenty years, and
afterwards to the Earl of Shaftefbury, who,
though a lawyer. by education, had never
prad&ifed at all. Sir Heneage Finch, who
fucceeded in 1673, and became afterwards Ear}
‘of Nottingham, was a ~pérfon of the greateft
‘abilities, and moft uncorrupted integrity, a
thorough mafter and zealous defender of the
laws and cenftitution of his country, and en-
dowed with a pervading genius that enabled
him to difcover and purfue the true {pirit of
juftice, notwithftanding the embarraffments
raifed by the narrow and technical notions
which then prevailed in the Courts of Law,

and the imperfe&t ideas of redrefs which had

poflefled the Courts of Equity. The reafon
and neceffities of mankind arifing from the
great change in property, by the extenfion of
trade, and the abolition of military tenures;
cco-operated in eftablithing his plan, and ena-
‘bled him in the courfe of nine years to build
3 fyftem of jurifprudence and jurifdiction

upon
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upon wide and rational foundations, which
have alfo been extended and improved by
many - great men, who have fince prefided
in Chancery; and from that time to this
the power and. bufinefs of that Court have
increafed to an amazing degree,’”” till, we
.may venture to aflert, it is at length governed
by one of the moft perfect fyftems of equita-
ble jurifprudence now exifting in Europe.

Having finifhed, in refpect to the Court of
CHaNCERY, the fhort fketch we propofed to
give of the origin and hiftory of our Courts
of Equity, we fhall now prefent the reader
with a fimilar (though ftill more concife*)

* The Court of Exchequer being of inferior notoriety,
as a Court of Equity, and at the fame time perfeétly fimilar
in its nature, to the Court of Chancery, we think it unnecef-
fary, for the purpofe of elucidating the following treatife, to
recur again to the fame principles and reafoning we had
recourfe to in the preceding pages; particularly as we be-
lieve outfelves authorized in affirming, that (with fuch inci-
dental variations as arife from that Court having been infti-
tated for the fole purpofe of determining cafes of a fif2al
natore, whilft this was equally open to all cafes of a different
defcription) the obfervations we there made are equally

applicable here,
review"
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review of the Court of ExcurQuir. This
Court appears to have been a branch of the
fame Aula Regis which we have before fpoken
of, though it is difficult, for want of authen-
tic records, to afcertain the exact period of
its exiftence as a feparate tribunal of Equity®,
it probably originated,and advanced in autho-
rity, from that great Foumtain of Comris in the
fame manner as we have already imagined the
Courtof Chancery to have gained anindepend-
ent jurifdiction’; cafes relating to the King’s
revenue being, as, from analogy, we are jufti-
‘fied in fuppofing, referfed to the Treafurer
of the houfehold®, (as moft converfant with
matters of a fi/cal nature) in like manner, as we
have feen, that thofe of a general nature were:
" to the Chancellor, it would confequently, as re-
ceiving its authority exprefsly from the King’s
prerogative, exercife an Eguitable jurifdiction,
.which 8ir Edward Coke (who has employed
“much labour in inveftigating it’s origin and
other incidents) affirms that it in fact did, u

» See Mad. ch. iv. b See 4 Inf, ch. xiil, -

and
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‘and has done “time out of mind*.** ' The
Court of 'Exéhéqubr feems to hdve fhewn the
fame inordinate defire of extending its autho.
ity as was manifefted by the-Court of Chan-
cery, when firft allowed to exercife an origi-
mal jurifdition; and the fame jealoufy on
that account was manifefted by the Com-
mons, who therefore prayed ¢ that fome re-
‘medy might forthwith be had for thofe who
were furnmoned into this Court by falfe fug-
gefiions®.>’  But the advantages accruing to .
‘the public by the eftablithment of different
tribunals of juftice being gradually perceived
as well by the legiflature as the people, the
irregularity complained of appears {oon after-
wards to have been either forgotten or con-
nivc‘d"at.; and the Court of Exchequer is now
permitted to avail itfelf of thefe fuggeftions
undifturbed, and (except in a very few
inftances, for particular reafons) allowed to
exercife a concurrent jurifdiGion with the
Court of Chancery in all matters properly
~ g inpige - P 47 Edw, IIL ch. 34.
cognizable
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cognizable. in a Court of Equity *.~—What
thofe matters are it now only remains for us
to inquire.—Accurately to defcribe the Jurif-
diction of our Courts of Equity, Sit Fobn Mit-
Jord obferves to be a taftk fo difficult, that
« thefe who have attempted it have generally
failed.** Great refpect is undoubtedly due
to the opinion.of one whofe extent of erudition
in this branch of our jurifprudence is fo gener-
ally (and fo juftly )acknowledged ; and it is, pro-
bably, a fortunate circumftance for the author
of the prefent fketch, that he is not called upon
by the nature of his treatife to enter minutely
into a fubject which that learned gentleman
appears to have confidered with fo much re-
lu@ance; fpecifically to enumerate every ob-
+ ject of juridical inveftigation which, in the
words of Grotius, “ /lex non exal?é definit fed
arbitrio boni viri permittit,” ( and which are

* It is ftill however ufual in practice, (and till fately
was thought neceflary) in order to give the Court jutifdic-
tion over matters not relating to the king’s revenue, to
alledge in the proceedings that the party aggrieved isin-
debted to the crown, and by reafon of the injury.complained
of is rendered incapable of difcharging his obligatien,

® Plead, Chan. 5.

) properly
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properly the fubje& of an equitable jurifdic-
tion) were indeed not only difficult, but abfo-
lutely imﬁra&icable. It is neverthelefs pre-
fumed, that by a proper attention to the
nature and conftitution of our Courts of
Equity, and the mode of difpenfing juftice
which there prevails, the reader will find but
little difficulty to determine in any given '
cafe (and this feems to be the real purpofe
of fuchaninquiry) whether it be more proper-
ly cognizable in a Court of Equity or a Court
of -Law :—The original inftitution of our
Courts of Equity, as independent jurifdictions,
was, we have feen, to fupply the defe&ts of the
Common Law. This principle is ftill adverted
to in the practice of thofe Courts,and affords a
copious fource of their prefent autﬁority : It
extends to all thofe cafes in which the Courts
of Law can afford either.no redrefs at all, or
not that particular redrefs which equity, or
‘natural juftice, requires. Therefore, where a
perfon had been difcharged under an infol-
vent bill, by which his perfon was protected
from arreft, and his property happened to be
of fuch a nature as not to be fubject to the

c controul
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practice of that law) compelled by the oath
of the defendant himfelf, a difcovery of the
facts with which he was charged®. Hence
arifes another fertile branch of the jurifdic-
tion of Courts of Equity, extending to every
cafe where the facts required to fupport it
reft folely in the breaft of the defendant.

From this fource of jurifdi®ion it feems
to have arifen that matters of account, fraud,

Court of Excheguer would, when exercifing its equitable jarif-
di®ion, adopt the fame mean of juftice as that Court to
which it bore fo great an analogy, amd to which it was in
fome refpe&s fubordinate.

* The imperfet notions of juftice entertained by our
anceftors when juft emerging from barbarifm, (a period
of fociety at which prcjudice feems to be at its height, and
alternately hurries men into both the extremes of abfolute
infenfibility and faftidious refinement) led them to imagine
that it was in every cafe hard to oblige a man to furnifh
«evidence againft himfelf: this mode of examination was
therefore wholly rejected by the Common Law. But the
purer ideas of equity which prevailed in the later period of
the inflitution of our Courts of Equity, gave rife to a mode
«of reafoning far more confonant with juftice; viz. that if
the party were innocent of the charges alledged againft
him, he could not be hurt by an examination; but if, on
the other hand, he were guilty, it was irreconcileable te
every true principle of juftice that he fhould be fcreened
from the laws by fuch refined notions of delicacy.

accident,
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accident, and miftake, are faid in the books* to
be the peculiar objects of our Courts of
Equity, a full inveftigation of thofe fubjects
frequently requiring a difclofure from the
party himfelf ; but it fhould be remarked,
that where this is not the cafe, .and effectual
relief can be granted By a Court of Law, they
are fo far from being the peculiar objects of
our Courts of Equity, that thofe Courts will
generally refufe their’ affiftance®; and for
want of attending to this diftinction, it has
been incautioufly faid by a moft able and
ingenious writer, that the ¢ Court of Chancery
claims an exclufve jurifdiction in a// matters
of truff and comfidence ©:>> Whereas various
fpecies of trufts, as ¢ depofits and all manner
of bailments; and more efpecially the im-
plied contract fo highly beneficial and ufeful,

2 1 Roll, Abr. 3714—4 Inp. 84.

b See 1 Vez 392, 521.—2 Atk. 61—1 Term. Rep. 310,
708, 710—3 #b. 151—3 Blac. Com. 431, And in one cafe
of fraud, that of obtaining a will by impofition, the Courts
of Equity will not interfere, though difcovery be fought, See
3 Brow, Par. Ca. 358.

¢ See Fonb., Eg. 10,
e3 of
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of having undertaken to account for money
received to another’s ufe*,”” are peculiarly

cognizable in a Court of Law.

Upon the whole, therefore, the reader per-
ceives that Courts of Equity being ex/raordi-
aary tribunals, eftablifhed for the purpofe of
fupplying the defects which the increafe of
commerce and focial connetions gradually
difcovered or created in the ordinary Courts of
Law, he has only to confider whether the
particular cafe which may happen to be the
fubject of his contemplation can or cannot
be fully inveftigated, and receive a complete
and effectual decifion in the ordinary Courts of
Law : if it can, to them he muft refort ; and
in the contrary event only is he juftified in
appealing to the extraordinary tribunals of
Equity, which afflume a jurifdiction we have
feen in thofe cafes only which are ¢ not within
the bounds or beyond the powegs of other
Jurifdiétions ®.”

* 3 Blac. Com. 431. and all the later Reporss.

® Mit. Plead. §. r11. and Parry v. Owen, 3 Atk, 740—but .

fee alfo latter part of note (¢) p. 18,
Having
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Having completed the general idea’ which
I propofed to give of the leading objects of
Jurifdiction eognizable in our Courts of
Equity*, I now arrive at the procefs by which
they are to be attained.

* I have omitted to notice the exclufive jurifdiGtion
which the Court of Chancery exercifes in a variety of in-
fances over ideots, lunatics, minors, and cha rities. ‘This jurife
di@tion having devolved on that Court not as a Court of
Equity, but as adminiftering, by the mouth of the Chancellor,
the prerogative and official duties of the Crown. The fum-
mary jurifdiction given to the Chancellor concerning éaxi-
rupts is exprefsly conferred on him by the various fatutes
relating to thofe unfortunate men; and in refpe of caufes
affeiting the king’s revemue, thefe are determined in the
Court of Exchequer, as a Court originally eftablithed for that
particular purpofe, and not properly as a Court of eguitable
jurifdi®tion. The fame may be obferved of certain ob-
jeéts of jurifdiGtion given to this Court by particular Aéts
of Parliament, and fome ixcidental and collateral branches
of jurifdi@ion in both Courts,

c4






AN
HISTORICAL TREATISE

OF A

SUIT in EQUITY.

Or InsTITUTING A SUlT IN EQUITY.

T HE method of inftituting a Suit in our

Courts of Equity, is by preferring a
BiLL, on the part of a Subject, or an Inror-
MATION, on the part of the Crown (1), to the
Equitable Jurifdi¢tion of thofe Courts, ftating

(1) The difference between a Bill and an Information, is
little more than in form ; the Bill running in the ftile of a
petition from the party himfelf, whilft the Information is
offered as a narrative of fa&ts related by an officer of the
Crown ; whatever, therefore, in the enfuing Treatife is faid
of the one, will, unlefs otherwife exprefled, be equally appli-
cable to the other,

4 - the
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the circumftances of the injury complained
of, and praying fuch relief as the nature of the
cafe may happen to require. A Bill, or Infor-
mation, in Equity, therefore, anfwers to a De-
claration at Common Law, and to the Libellus
Zrticulatm, or Libel, of the Civil Law®.

Bills will of courfe vary in their form (as '
they alfo do in their denomination) according
to the objects for which they are exhibited ;
thofe moft ufually preferred, and which are
defined by Sir 7. Mitford® to be < Original
Bills, praying the decree of the Court, touch-
ing fome right claimed by the perfon exhibit-
ing the Bill, in oppofition to rights claimed
by the perfon againft whom the Bill is exhi~
bited,”’ are conftituted of nine diftinct parts: .

1. The Dire&tion or Addrefs of the Bill, which,
if exhibited in the Court of Chancery, isto the”
Lord Cbhancellor, or other perfon holding the
cuftody of the Great Seal ; and if in the Court

* See Gib. Cod. 'T. xliv. ¢ 1.

» Plead, Chan, 36.
of
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of Exchequer, to the Treafurer, Chancellor,
and Barons of that Court.

2. The Inirodaétion; containing the names
and defcriptions of the perfons exhibiting the
Bill.

3. The Premifes, or, as more ufuallil ftiled,
the Stating Part of the Bill, which contains
the circumftances of the Complainant’s cafe.

4. The Confederating Part, alledging that the
Defendants combine and confederate together,
in order to defraud the Plaintiff of his rights.

5. The Charging Part, in which the Com-
plainant alledges the Defendant to have pro-
fered certain excufes for delaying compliance
with his 'demands, and charges matter to thew
the infufﬁciéncy of thofe excufes.

6. The Claufe of Furifdiction, which, in order
to induce the Court to take cognizance of the
Suit,



2% A TREATISE OF

Suit, avers, that the Plaintiff can have no re«
ief but in a Court of Equity.

4. The Interrogating Part, queftioning the
Defendant as to the truth of the feveral
tharges in the Bill.

8. The Prayer of Relief, framed agreeably to
the nature of the Plaintiff’s cafe. '

9. The Prayer of Procefs, which prays thé
writ of Subpzna againft the Defendant, re-
quiring him to appear in Court, and an{wer
the matters alledged againft him.

That the reader may the better comprehend
the particular purport and ufe of thefe feveral
parts, I fhall fubjoin the whole form of an
‘Original Bill in Chancery, and accompany it
with occafional remarks. A

4n
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An Original BiLL in CHANCERY.

. ' ; . Th
To the Right Honourable Epwarp Lorp , e

TuurLOW, Baron Thurlow of Afhfield, in * Bl
the County of Suffolk, Lord High Chancellor
of Great Britain (1).

- 2. In,
HuwmsLy complaining, fheweth unto your Lord- troduBice,

Jhip (2), your Orator, James Willis (Son of
John Willis, of Babbington, in the County of

(1) If the Bill be exhibited in the Court of Excheguer,
the ftile of addrefsis ¢ To the Right Hon. William Pin,
Chancellor, and Under Treafurer of His Majefty’s Court of
Exchequer, at Weftminfter ; the Right Hon. Sir Archibald
Macdonald, Knt. Lord Chicf Baron of the fame Court ; and
to the reft of the Barons there.”” Though Bills in the Court
of Exchequer are ftill addreffed to the Treafurer and Chan-
cellor, thofe officers have long fince withdrawn their attend-
ance from the adminiftration of juftice ; they appear, howe-
ver, to have conftantly fat with the Barons upon Suits in
Equity, during the reigns of Fames I. and Charles 1. After
the Reftoration it was lefs frequent, but not unufual ; and
Sir Robert Walpole fat as’Chancellor upon the fecond argu-
ment of a Plea. Trllop v. Trollopy 21 June, 1732. See
Abbo’s Prac, Grt. Sefs. Wales xxiv,

(2) In the Court of Exchbeguer the ftile is ¢ Your Honors.”
Effex,
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Effex, Efg.) (1) an Infant, under the age of
21 years; to wit, of the age of 6 years, or there-
abouts, by his faid Father and next friend, and

Samuel

(1) It is material that the defcription and place of abode of
the Plaintiff fhould be fet forth in the Bill, that the Defen-
dants may know where to apply to him, fhould they be dif-
pofed to accede to his demands, or fhould it be neceffary to
refort to him for the payment of cofts, in compliance with
any order or procefs of the Court, which may iffue againft
him during the progrefs of the Suit. .

If the Bill be exhibited in the Court of Exchequer,
¢ Debtor and Accountant to his Majefty, as by the records
of this Hon. Court, and otherwife, it doth and may ap-
pear,” is inferted after the Complainant’s place of abode;
the ufe of this fuggeftion is to give the Court cognizance
of the Suit ; tounderftand which, the reader muft recolle&,
that the Court of Exchequer was originally conftituted for
the fole purpofe of recovering the king’s revenue ; and that by
the Common Law, every man was permitted to fue anotherin
that Court in which he himfelf was bound to attend. By
this allegation, therefore, (the truth of which the benignity
of the Court never fuffers to be queftioned) the Plaintiff’ be-
comes entitled to inftitute his Suit. Upon thefe fitions of
law, Sir William Blackfione obferves, that though they may at
firt ftartle the Student, he will, on further confideration,
find them to be highly beneficial and ufeful. In the prefent
.cafe, it gives the Suitor the choice of more than one tribu-
nal, and frequently, as in the Court of King’s Bench where
a fimilar filion prevails, prevents the circuity and delay of
jutice, py aliowing that Suit to be originally, and in the

firft
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Samuel Dickenfon, of, &¢. (1) THAT (2)
Thomas Atkins, of Taunton, in the County of
Somerfet, Efq. being feized and poffeffed of a
very confiderable real and perfonal Eftate, did,
on or about the fourth day of March, in the year
of our Lord 1742, duly make and publifh his laft
Will and Teflament in writing ; and thereby,

N

firft inftance, commenced in one Court, which, after a deter-
mination in another, might ultimately be brought before it
‘on awrit of Error.  See 3 Com. 45.

(1) Theparties to a Bill muft comprize every perfon who
is at all interefted in the event of the Suit, that the Court may
be able to fettle the rights of all parties, and make a com-
plete and definitive decree upon the matters in queftion. See
Prec. Chan, 83. 2 Aik. g10.

(2) The Plaintiff’s cafe muft here be fiated explicitly and
fully, but yet with as much concifenefs as is confiftent with
perfeét intelligibility. If it be extended to an unneceflary
length, by the introduion of circumftances, either totally
irrelevant, or not material to the merits of the queftion ; or
by the recital of deeds, &c. in bec werba, when the {ubftance
would have been fufficient, the Court, upon application,
will order the fuperfluous matter to be expunged, as occa-
fioning unneceffary expence to the parties, in taking co-
pies of the proceedings. If, on the other hand, it be too
briefly ftated, to be clearly intelligible, or if circumftances
material to be ftated, are omitted, the Bill may be demurred
to, as infufficient to give the Court fuch complete poflefiion
of the merits of the cafe, as would enable it to do effetual
Jjuftice to the parties,

amongft

3. Pre.
mifes,
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amongft other things, devifed and bequeathed as
follows (here are recited fuch parts of the Will
asconftitutethebequeft, which wasof £ .8c0).
AND That the faid Teflator departed this life,
on or about the 20th day of December, 1748 ;
and upon, or foon afier, the death of the faid
Teftator, to wit, on or about the 8th day of Jan-
uary, 1750, the faid Edward Willis and Wil-
Yiam Willis (1), duly proved the faid Will in
the Prerogative Court of the Archbybop of
Canterbury, and took upon themfelves the bur-
then and execution thereof ; and accordingly
poffeffed themfelves of all the faid Teflator’s
real and perfonal Eflate, goods, chatiels, and
effells, to the amount of £ .1500 and upwards.
AND your Orator further fheweth unto your
Lordfhip, that he hath by his faid Father and
next friend, at various times, fince his faid Le-
gacy of £.800 became due and payable, applied
to the faid Edward Willis and William Wil-
lis requefling them to pay the fame, for the bene-
Sfitof your Orator 5 and your Orator well hoped

(1) Executors of the Will. .
that
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that they would have complied with fuch requeft,
as in confcience and equity they ought to have
done. BuT NOW SO IT IS, MAY IT PLEASE
YOoUR Lorpsurp, that the faid Edward Wil-
lis and William Willis, combining and confe-
derating together (1), to and with divers other
perfons as yet unknown to your Orator, (but
(1) This charge of confederacy, though univerfally infert-
ed as well in ancient as modern Bills, feems to be entirely
nugatory : It is faid to have arifen from an idea that with-
out fuch a charge, parties could not be added to a Bill by
amendment, Mit, Plad. 40. but it is difficult to imagine

whence fuch an idea could have originated, as it appears to
have been ever without foundation, See Prax. Alm. Cxr,

Car. 546. In fome cafes, Sir 7. Mitford thinks, it may"

have been inferted, with a view to give the Court jurifdic.
tion. It becomes me to bow to that gentleman’s more exten-
five practical knowledge ; but I confefs myfelf unable to ap-

prehend what fpecies of cafes it can be to which he alludes, -

All cafes of confederacy and combination, confidered fimply
as fuch, appear to be equally cognizable in a Court of Law ;
and it is extremely evident that a mere allegation of confe-
deracy or combination in a Bill, without other equitable
matter to {upport it, could never authorize a Court of Equity
to exercife its extraordinary jurifdiQion.

And in the cafe of a Peer, (which further rebuts the
idea of its being requifite to give jurifdiQtion) the charge of
combination is omitted ; either, Sir 7. Mirford obferves,
* out of refpet to the peerage, or, pethaps, from an appre-
henfion that fuch a charge might be conftrued into a breach
of privilege.”

D whafe

4. Confes
deracy.
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whofe names, when difcovered, your Orator-
prays may be inferted herein, as Defendants and
parties to this your Orator’s Suit, with proper and
Sufficient words to charge them with the premi-
fes) inorder to opprefs and injure your Orator,
do abfolutely refufe to pay,'o.r Secure for your
Orator’s benefit, the Legacy of £.800 aforefaid,
or any part thereof ; for reafon whereof, the
Jfaid Confederates fometimes alledge and pre-
tend (1) that the Teftator made no fuch Will,
nor any other Will, to the effeét aforefaid : and
at other times they admit fuch Will to have been

(1) If the Plaintiff can forefee the matter which the De-
fendant will fet up to protet himfelf againf the charges of
the Bill, it is ufual to introduce fuch matter by this mode
of allegation, which affords himfelf an opportunity of re-
butting its effe@s, by charging fa&ts of an oppofite tendency.

It is fometimes alfo ufed for the purpofe of difcovering the
nature of the Defendant’s cafe; or to put in iffue fome mat-
ter which the Plaintiff does not chufe to admit; for which
latter purpofe thefe fititious pretences of the Defendant,
with the contrary averments of the Plaintiff, are held to be
fufficient. See Gregory vo Molefworth. 3 Atk. 626. Alfo
Mit. Plead. 42. But it is, in general, difcretionary in the
Plaintif’s counfel either to alledge thefe pretences, or to in-
terrogate the Defendant fpecially as to the facts they al-
fume.

made
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tmade by the fard Teftator, and that they proved
the fame, and poffe/fed themfelves of his real and
perfonal Efiate ; but then they pretend, that the
Jfame was very fmall and inconfiderable, and by
no means fufficient to pay and fatisfy the faid
Tefiator’s debts, legacies, and funeral expences :
and that they have applied and difpofed of the
fame towards fatisfallion thereof ; and, atthe
Jame time, the faid Confederates refufe to difco-
ver and fet forth what fuck real and perfonal
Eflate really was, or the particulars whereof the
fame confifted, or the valuc thereof; or how much
thereof they have fo applied, and to whom, and
for what,or howthe > fame has been difpofed of par-
ticularly. WHEREAS your Orator chargeth (1)
the truth to &e, that the faid Teftator died pof-

feffed of fuch real and perfonal Efiate, to the full

(1) See ante p. 34. n. (1). Such falts as are within the
Plaintiff’s knowledge, and are eflential for the purpofe of
eftablifhing his claim, fhould be diftin@tly and pofitively
charged ; but thofe which are fuppofed to be within the De-
fendant’s knowledge, being part of the difcovery prayed by
the Bill, it is fufficient to flate in general terms. “See 1 Vez.
§6. 1 Vern.180. 2z Atk 393. 1 F.Vez. 449. This ob-
fervation is alfo applicable to the preceding part of the Bill,
diftinguithed by the denomination of the Premifes,

D2 value
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value aforefaid ; andthatthe fame was much more
than fufficient to pay all the juft debts, lcgacies, and
funeral expences of the faid Teflator : and that the
faid Confederates, or one of them, have poffe/fed
and converted the fame to their own ufes, without
making any fatisfaition to your Orator for his
Jaid Legacy: AUl which aélings, pretences,
and doings of the faid Confederates, are contrary
to equity and good confiience, and tend to the
manifeft injury and oppreffion of your Orator.
IN TENDER CONSIDERATION whereof, and for
that your Orator is remedilefs in the Premifes,
Lythe firit rulesofthe Common Law, and relieva-
bie only in a Court of Equily (1), where matters

of

(1) This averment that the Plaintiff is relievable only in
Equity, was originally intended, it is prefumed, for the
purpofe of giving the Court jurifdiction of the caufe ; but
as in truth no affertion of this kind will of itfelf induce the
Court to take cognizance of a cafe which does not come
properly within it's cuftomary and eftablifhed jurifdiction, it
feems equally nugatory with the claufe of Confederacy, which
we formerly obfcrved upon. Courts of Equity, it may be
recollefted, like Courts of Law, are guided in refpet to the
range of their jurifdiction, by fixed and invariable bounds,
founded on the principles and original conftitution of thofe
Courts in fome cafes, and immemorial ufage in others; but

- from
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of this mature are properly cognizable ; To
THE END, THEREFORE, that the faid Confeder-
"ates may, refpettively, full, true, dired, and per-
' feét anfwer make upon their refpetive corporal
Oaths (1), according to the beft of theirrefpeitive
knowledge, information, and belicf, to all and

[fingular the charges and matters aforefaid ; as
Sfully, in every refpeét, as if the fame were here
again repeated, and they thereunto particularly
interrogated ; and more efpecially, that they may
refpedlively fet forth and difcover (2), according

4]

from which, in neither cafe, they are juftified in departing,
In order, therefore, to entitle the Plaintiff to the affiftance of
a Court of Equity, it is ftritly neceffary that he make out
fuch a cafe, by his Bill, as does in faét authorize the Court
to take cognizance of the Suit,

(1) In the cafe of a Peer, or Lord of Parliament, * upon
his perfonal honor ;” and if an aggregate Corporation be

Defendant, ¢ under the common feal of the faid Corpora-
tion.”

(2) One of the principal obje@sof a Suit in Equity, be-
ing to obtain from the Defindant a confeflion of the fas ne-
ceffary to fupport the Phintiff ’s cafe, the Bill requires a full
and perfect anfwer to * all the charges and matters therein
contained.” And here (with praying procefs) the Bill an-
ciently clofed ; (MSS. Prec. Temp, Car. I.) this general
requifition being found fufficient, itis fuppofed, to procure
the difcovery fough: for. But the ingenuiry. of modern
times having difcovered the poffibility of anfwering the

D3 terms
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to the beft of their knowiedge, whether the faid
Teftator, Thomas Atkins, duly made and exe-
cuted fuch laft Will and Teflament, in writing,
of fuch date, and of fuch purport and effeit,
aforefaid ; and thereby bequeathed, to your Ora-
tor, fuch Legacy of £ .800, as aforefaid ; or any
other, and what laft Will and Teflament, of any
other, and what date,and 10 any other, and what
purportand effeét particularly ; and that they may
produce the fame, or the probate thereof, to this
Honourable Court as often as there fhall be oc-
cafion ; and whether by fuch Will, or any other,
and what Will, the faid Teftator appointed-any,
and what other Executors by name ; and when
the faid Teftator died, and whether he revoked
or altered the faid Will before«his death, and
when, and before whom, and in what manner ;
terms without replying to the fubflance of a queftion, it is now
become neceflary to prefer {pecific Interrogatories refpeting
cach particular fa&t material to be anfwered ; and the betrerto
guard agaipﬂ; evafion, it is alfo ufual to diret thofe queftions,
not only to the fubftantive fa&t itfelf, but to every circum-
ftance which by poffibility might have accompanied it : but,
it is to be obferved, thar as the reafon of introducing thefe
Interrogatories was for the purpofe of obtaining a full and
fufficient anfwer to the charges of the Bill, no other are pro-
per to be inferted than fuch as exprefsly refer to fome previ-

ous matter contained in the Bill,
: and
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and whether the faid Confederates, or one, and
which of them, proved the fard Will, and when,
and in what Court ; and that they may refpett-
svely fet forth, whether your Orator, by his faid
Father and next friend, hath not feveral times,
Jince his fard Legacy became due and was paya-
ble, applied 10 them to have the Jfame paid, or
Jecured for his benefit, or to that purpofe and ef-
feé, or how otherwife ; and whether the faid
Confederates, or one, and which of them, re-
Sufed, or hegle&cd, to comply with fuch requefls,
and for what reafons refpectively, and whether
Such refufal was grounded upon the pretences
herein before charged, or amy, and which of
them, or any other, and what pretences parti-
cularly. And that the faid Confederates may
admit affets of the faid Teflator come to their
hands, fufficient to fatisfy your Orator’s faid
Legacy, and fubjeét to the payment thereof : And
that, &¢c. ¢, (requiring a full ftatement of
Effects come to their hands, and the difpofal
thereof, &c. that Plaintiff may be enabled
to thew he hasa right to the payment of his
Legacy, in cafe it fhould be controverted),

| D4 AND
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Py AND, .that they may be compelled by a decree of
this Honourable Court to pay your Orator’s faid
Legacy of £.800. And that the fame may be
placed out at Interefl, for yourQOvator’s benefit,
until your Orator attains his age of 21 years ;
and that the faid £.800 may then be paid him ;
and that in the mean fime the intereft thereof
may be paid to your Orator’s faid Father, John
Willis, towards the maintenance and education
of your Orator (1). AND that your Orator
may have fuch further and other relief in the
Premifes as the nature of his cafe fhall re-

(1) This prayer for- the particular relief to which the
Plaintiff thinks himfelf entitled, though always inferted,
feems, in general, to be unneceflary ; for ¢ though yon pray
general relief only by your Bill, you may at the Bar pray
fuch particular relief as is agreeable to the cafe made by your
Bill.” * P. Hardwicke Chance  Grimes vo French, 2 Ak, 141,
.Seealfo Cak v. Mariyn,ibid. 3. where his Lordfhip, in con-
firmation of the fame dodirine, facetioufly remarks that Mr.
Rodins, a very eminent counfci, ufed to fay that general re-
lizf was the beft prayer next tothe Lord’s Prayer. It is to be
obferved, however, that whether particular, or general re-
lief, be prayed, fuch relief only will be granted as is warrant-
ed by the cafe made out by the Bill, 2 A k. 141. 3 ib 131
Except only in the cafe of infants, or charities, where the
Court will give fuch directionsas may be neceffary, without
ftridlly attending to this circumftance. See 1 4rk, 6. & 355.

quire,
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quire, and as to your Lordfhip fhall feem
mees (1): MAY IT PLEASE YOUR LORDSHIP 10
grant unto your Orator his Majefly’s moft gra-
cious Writ, or Writs, of Subpeena (2), fo be

diretled

¢ (1) Befides the particular relief before prayed, it is ufual
to add this further prayer of general relief, the ufe of which
(‘fit have any) is, that if the Plaintiff fhould happen to have
miftaken the relief which he has a right to, the Court may
neverthelefs afford him that to which he is entitled. 2 Mod.,
g1« Mit. Plad. 38. Sed vid. Cook v. Martyn, 3. where
a Bill is ftated to have been ordered for amendment, becaufe
«« general relief was prayed in one part of it, and pariicular re
lief in another;” but gwere the accuracy of the reporter.
There is, however, nothing irregular in a Bill being framed
with two different afps s, that if one fail the other may an-
fwer the purpofe for which the Bill was preferred. Bennet v.
Vade. 2 Aik. 325. This, therefore, is frequently done
where the Plaintiff is doubtful in refpe to the relief that the
Court may think him intitled to.

(2) If the Plaintiff’s cafe require that a fpecial order of
Court fhould be obtained, as an injunéion to ftay proceed-
ings at law, or for the prefervation of property in difpute
during the pending of the Suit, the prayer for fuch order s
ufually inferted immediately before this for the fubpena.
It varies, of courfe, according to the purpofe it is intended
to anfwer ; ifit he toftay an ation at law, it may be thus:
« May it f/e(l/;.‘ your Lordibip to grant uxto your Oratory not cnly

bis Maj fly's meff gracious Writ of Injunélion, iffuing cut of,

and undev the feal of this Hon. Courty to refirain the faid

A. B. from procecding at Law againfl your Orator, touck-

ing

of Procefs.
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diretted 1o the faid Edward Willis and Wil-
liam Willis, and the reft of the Confederates,
when  difcovered, thereby commanding them,
and every of them, at a certain day, and under
a certain pain, therein to be fpecified, perfonally
to be and appear before your Lordfhip, in this
Honourable Court ; and then and there to an-

fwer

ing the matiers aforefaid ; but alfo bis Majefly’s mofl graciius

Writ of Subpana, as above.

On this part of the Bill it may be further remarked,
‘that if the Defendant be a Peer, or Lord of Parliament, be-
fore the prayer of Subparna a Letter Miffive is prayed, as
May it pleafe, e, 1o grant wnto your Orator your Lordfbip’s

Letter Miffive, to be direéted to the faid Defendant, the Earl of,

&c. defiring bim to appear and anfwer vour Orator’s faid Bill,

or, in default tbereoj; bis Majefly’s moft gracious awrit of Sub-

pd:na, &c.

Alfo, if an officer of the crown be made Defendant in his
official capacity, inftead of procefs, the Bill prays that he may
anfwer the faid Bill, ox being attended with a copy thereof.

Or if the Plaintiff be apprehenfive that the Defendant may
avoid his demands by quitting the kingdom, he may pray for
the writ of ne exeat Regns. 'The form of a writ of Injunétion
will be given hereafter ; that of ne exeat Regno is as follows :
GerorcE the Third, by the grace of God, of Great Britain, France,

and Irelandy King, D:fender of the Faith, &c. To eur Sheriff

of Middlefex, greeting: Whereas it is reprefented to us in our

Court of Chanceryy on the part of Wade Williams Complaine

anty againfi Alexander Mills Defendanty (amongft other

’ things)
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fwer all and fingular the Premifes aforefaid, (1)
andto fland to perform and abide fuch order, di-
reftion, and decree therein, asto your Lordfhip
Shall feem meet : And your Orator fhall ever

ray,
d A. MaNNING (2),

things) that be the faid Defendant is greatly indebted to the
JSaid Complainant, and a'g'/igm quickly 10 go into parts beyond the
Jeas (as by Oath made on that bebalf appears) which tends to
the great prejudice and damage of the faid Compliinant ; There-
Sorey in order to presvent this injuftice, ave do bereby command you,
that you do, without delay, caufe the faid Alexander Mills per-
Jonally to come before youy and givve fuficient Baily or fecurity, in
the fum of £.500, that the faid Alexander Mills awill not go,
or attempt 10 go, into parts beyond the feas, without leave of our
faid Court; and in cafe the faid Alexander Mills fball refufe
20 give fuch Bailyor fecurity, then you are to commit bimy the
Jfaid Alexander Mills, 10 our mext prifony there to be kept in
Safe caftody until ke fball do itof bis own accord ; and when you
JShall bave taken fuch fecurity, you are forthawith to make and re-
“turn acertificate thereof, 1o us, in our faid Court of Chancery,
difiinétly and plainly, under your fealy together with this Writ,
Witnefs ourfelf at Weltmintter, tke  day of
in the 30th year of our reign. \
Sge Obfervations onthe granting of this Writ, by Talb. Chan.
3 P. Wms. 312; and the modern pratice of entering into
furety. 2 Har. Prac. 204,

{1) The following words are omitted in Bills for difcovery,

.and Bills to perperuate the teflimony of Witneffés, as fee poft.
(2) Every Bill (by order of Court) is required to be figned
by Counfel, that no impertinent or improper matter may be
prefented
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In perufing the form we have here given
of a Bill in Equity, the ftudent may probably
be lead to join in the common remark, that
« every Bill contains the fame ftory three
times told ;> But Sir Fobn Mitford judici-
oufly obferves, upon this infiduous charge,
that though in the hurry of bufinefs it may be
difficult to avoid giving fome room for fuch
a reproach, by too indifcriminate a ufe of the
feveral parts of a Bill, on every occafion, yet,
if the Bill be prepared with due attention, its
feveral parts will be found to be ¢ perfectly
diftin&, and to have their feparate and necef-

fary operation *.”

The Bill of which we have given the form
in the preceding pages, is framed for the pur-

prefented to the Court.  Anciently, it is faid, the Court it-
felf perufed the Bill, before it was filed, to fee whether the
Petition were orderly and proper, but onaccount of the in-
creafe and multiplicity of bufinefs, afterwards left it to the
honour of the Bar. See For. Rom. g1. In the Exchequer,
however, the fignature of one of the Barons is fill requifite,
before procefs can iffue.

2 Plead, Chan, 46.
pole
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pofe of obtaining a decree of the Court, re-
fpecting fome right demanded by the Plain
tiff, and controverted by the Defendant*;
and though other Bills are perfectly fimilar to
this in their general form, yet they muft inevit-
ably, as being exhibited under different cir-
cumftances and for different purpofes, vary
from each other in certain particulars, it w‘ill
be proper to prefent the reader with the dj/~
tinguifbing paris of fuch other original Bills as
have moft generally obtained in practice ; and,
at the fame time, endeavour to explain to him
the particular circumftances under which it

will be proper that each fhould be exhibited :
Thus

A Bill of INTERPLEADER

Is an original Bill, preferred in cafes where

two perfons claim of a third the fame debt, or
" the fame duty *; as if rent be claimed of a
Tenant by two {everal perfons, and he be ig-

a See ante. p. 26.
» Sce 2 F, Vez, 310.
norant
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norant to which it is aCtually payable, he is
entitled to protect himfelf againtt their fepar—
ate claims, by exhibiting againft them a Bill
of Interpleader (1); by which, after fetting
forth the circumftances of his cafe, he
prays that they may be compelled to ftate their
refpective rights to the Court. The form of
this Bill differs from that we have already gi-

ven, only in the Prayer, which requires,

THAT the faid Defendants may fet forth 1o
which of them 1be faid rent, doth of right be-
long, or is payable, and may interplead, and

. fettle and adjuf} their faid demands between
tbemfelves, your Orator being willing to pay

(1) See 1 Eg. Ca. Abr. 80.~—2 ibid. 173—Bunb. 303~

2 F.Vez. 310. But.it thould be obferved, that in cafes of
Bailment, which is when property has been bailed to a third

perfon by the joint confent of both the other parties,a Gourt

of Eguity has no jurifdition, asin thofe cafes interpleader may

be compelled ina Court of Law : Both Courts, however, a&

.upon the fame principle, with this difference only in its ap-

plication, that whilft Courts of Law are confined to the fin-

gle cafe of Bailment, thofe of Equity extend to all other cafes

to which in confcience and juftice it ought to be applied.

1he
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the faid rent lo either of them to whom the fame
Shall appear of right to be due, being indemni-
Jied by the decree of this Honourable Court ;
and that your Oralor may be at liberty to bring
the faid fum into this Henourable Court, which
your Orator dotb bereby offer, and is ready to
do (1), for the benefit of fucb of the faid parties
which fball appear to be entitled thereto ; and

(1) It is effential in a Bill of this fort that the Plaintiff
offer to bring the money in queftion into Court ; perfons
might otherwife be induced to inftitute a fuit with a view
only of retaining the longer in their hands the property they
may ‘have unjuftly got pofleffion of. For a fimilar reafon,
it is alfo required that the Plaintiff annex to his Bill an
afidavit, that there is no collufion between him and
cither of the other parties. For. Rom. 48—Prac. Reg.
39.—In Errington v. Executors of Knip et al. Bunbury
303. The reporter fuggefts a gzere, whether an affidavit
be neceffary where private perfons ouly are Defendants
(the Autorney General being in- that cafe a Defendant):
It is not eafy to imagine by what mode of reafoning
fuch a doubt could have been fuggefted, The principle of
the rule is, furely, as applicable to perfons of a privase as
to thofe of a public capacity ; and it could hardly occur to
the unprejudiced eye of a Court of Equity that His Ma-
jeBy’s Attorney General fhould be more liable to the
feduftions of fraad and collufion than perfons of a lefs
elcvated ftation,

. that
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that your Orator may bave fuch furtber and
other relief in the premifes as to your Lordfbzp
Jball feem meet, and bis cafe may require, May
IT PLEASE YOUR LORDSHIP f0 grant unto
your Orator bis Majefty's 13off gracious writ of
Subpcena (1), &c. (as ante, p. 41.) and 1o

ﬂand

(1) If the parties have altually commenced an aftion at
law againft the Plaintiff, he may, previous to prayer of Sus-
pana, proceed toalk an lujunftion, as feeante p. 41.0.(z). The
form of this writ (which we fhall probably not have an op-
portunity of introducing afterwards) muft of courfe be
fuited to the object it has to effect ; as to ftay wafte,to gnit
polleflion, &c. (fee Hind. Chan. Prac. 583, and feq.) That
for the purpofe of faying proceedings at law, isas follows:

Grorce the Third, by the Grace of Gody of Great Britain,
France, and Ireland, Kingy Defender of the Faith, and fo  forsh,
To }&E—M«Hﬁﬂg&m, His Counfellorsy, Atiarnies, Soli-
citorsy, and Agents, and cvery of them greeting. Whereas it
bas been veprefented unto us in our Court of Chancery, on the
part of A, B. Complainant, that he bas lately exbhibited bis
Bill of Complaint into cur faid Court of Chancery againfi you
tbe faid C. D. Defendant, 10 be relieved touching the matters
thevein contained; and that you the faid Difendant, being

. Jerued ewith a writ fJuing out of sur faid Cor:rl, commanding
you to appear and arnfwer the faid Bill, have aot oheyed the
Jawe, but are in contempt 1o an atiachment for not appearing to
and anfwering the faid Bill, and yet in the meax time.you unjufily,

. @sis alledgedy prefecute the faid Complainant at law, touching

4 tke
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Sland 1o perform and abide fuch order, divestion,
and detree therein, as 1o your Lord/bip foall feem
meet, and your Oralor will ever pray, &c.

If

the matters in the faid Bill complained of : We, therefore, in

confideration of the premifes, do firi&ly enjoin and command you

the faid C. D. and all and every the perfons before mentiowed,
under lhe penalty of tawo bundred pounds, to be levied on your
and every of your lands, goodsy, and chatels, 89 oxr ufe, that

Jyon, and every of you, do abfolutely defift from all further pro-

ceedings at low againf the faid Complainant, touching axy

of the matters in the faid Bill complained of, until you the faid

Defendant fball bave fully anfwered the faid Bill, cleared yonr

contempt, and oxr faid Coxrt fball make other order to the

contrary : But meverthelefs, the Jaid Defendant is at liberty to
call for a plea and to proceed 1o trial theremn ; and for want of

@ pleay to enter up judgment ; but execntion is hereby flayed.

Witnefs onrfelf at Wefiminfler this day of in the

Jear of omr reign.

It fhould be obferved, that there is this difference be-
tween the effe@s of an injun®ion proceeding from the Court
of Chancery, and the fame writ iffuing from the Court of
Exchequer: That an injun&ion from the Court of Ches-
cery will ftay proceedings only before declaration deli-
vered ; the Defendant may, therefore, if he has delivered
declaration, ftill go on to judgment; though the execs-
tion will be ftayed : Whereas, an injunétion from the Court
of Excheguer ftops all further proceedings, in whatever ftage
the caufe may be.

In Chaxcery, if the Defendant againft whom an injuntion
is prayed be abroad, an affidavit of the truth of the Plain-

E tiff’s
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If a fuit be inftituted in an*inferior Court
of Equity, the authority of which'is infuffi-
‘cient to make an effeCtual decree upon the
fubject in queftion, the defendant to fuch fuit
may apply to the fuperior Courts of Chamcery
or Exchequer, to have the caufe removed thi-
ther*. The method of doing which.is by
exhibiting, in either of thofe Courts

A Bill of CERTIORARI.

This Bill firft begins to differ materially-
from the form we fet out with, in the claufe of

- JurifdicZion, where, after having ftated the pro-
ceedings had in the inferior Court, and its
inability to render juftice between. the par-

ties, it proceeds :

tiff 's allegations muft accdmpany the Bill. 3 Brow. Chan.
Ca. 12, 24; asalfo in fome other fpecial cafes, ib. 463, In
the Excheguer this feems to be required in all cafes of in-
Jun&lon, whether the Defendant be abroad or not, See
Bunb. 3 [ s Brow. 11.—1 Farw. Prac. 256.

2 See 1 Chan. Ca. 31.—1 Chan. Rep. 68.—2 ibs 10—
iy Vlﬂl. 178.

Ix
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IN TENDER CONSIDERATION whereof, and for as
much as for wa;tt of jurifditZion in tbe faid Lord
Mayor and bis bretbren the Aldermen of the City
of London over your Orator’s witneffes, your
Orator is. remedilefs there ; and it besng agreeable
to the rules and pratiice of this Honourable Conrt,
upon fuch neceffities and defel¥s of jurifdiciion in
snferior Courts, for this High and Honourable
Court to re'move’ the records and proceedings
thereof into this Honourable Court, and to proceed
in this Gourt upon the fame, and all other matters
and things incident tbereto, MAY T PLEASE
YouR LORDSHIP 10 grant unto your Orator a
writ of Certiorari (1), to be diredied to the jfaid

Lord

(1) The form of this writ is as follows :

Grorae the Third, by the Grace of God, of Great Britain,
_ France and Ireland, King, Defender of the Faithy, &c. To
the Mayor and Aldermen of Loundon greeting: We, awilling
_fo? certain canfes 1o be certified of and upon a certain Petition or
-Bill of Complaint before you againff Abraham Pettit and
Charles Giles, Gent. at 1he fuit of Samuel Newland, Ef.

" lately exhibited and now depending, command you that the Pe-
tition or Bill aforefaid, avith all things toucb;‘ng the fame,y by
awhatfoever other names the. parties afsrefaid, or any or cither

" of themy are oris fet diwn befire ns in aur Chancery, truly,
E-=2 Jullyy
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Lord Mayor of the City of London, and bis bretbren,
the Aldermen of the faid City, thereby command-
ing them, upon the receipt of tbe faid writ, 1o cer-
tify and remove 1bé records of the faid caufe, E5c.
_and all proceedings theveupon, into - this Homour-
able Court, AND that your Orator may be relieved
i all and fingular the premifes according to
equily and gbod confcience, and that the Jaid
defendants may fiand to obferve and perform fuch
order and decree therein as to your Lordfbip
JShall feem meet ; and your Orator fball ever pray
(1) 8.
T Another

< fully, and exaBlly, as in your cuflody they mow remain under
Jomr feaks, diflinétly and openly to fend immediately, and this
worit, that further theveof we may caufe 10 be dome that wbich,
of right, ought 10 be dome, Witnefe ourfelf at Welminfter,
the " day of in the 30th year of our reign.
- ' ' Sewell Winter,
Indorfed, *¢ By the Lord High Chancellor of Great Bri-
ain"l . .
. 4. C.
¢ In the matter of Abrabam Pettit, and another.”
\ (1) This Bill, the reader perceives, prays no writ of Sub-
oena, for the Plainiff in the Bill of Cersiorari bging the
Defendant in the original fuit below, his only objedt is
to Ray the proceedings thete; leaving it to the. eriginal
Plaintiff




A SUIT IN EQUITY. £3

Another {pecies of original Bill by which
a {uit may be inftituted in our Courts of

Equity is,

A Bitl 1o PErRPETUATE THER TisTIMONY OF
WiTNessEs (1).

This Bill is ufed in cafes where there is .
reafon to fear that the evidence neceffary to
fupport'fa&s. which at a future period will
probably become the fubject of contraverfy,
| | ~ may

Plaintiff to proceed or not, after removal, as he may judge
proper. o

That applications for the removal of caufes from inferior
Courts may not be made for the fole purpofe of delaying
juftice, it is required of the Plaintiff, on exhibiting his Bill,
to enter into a bond to the two fenior Mafters in Chancery,
or Remembraacer in the Court of Excheguer, in the penalty
of 100 L tebe void only,in the event of the Plaintiff’s proving
the fuggeftions of his Bill within a limited time after the re-
turn of the writ. See Prac. Reg. 41.

(1) Toaroid objeition to a Bill framed for this purpofe,
it feems proper to annex an affidavit of the circumftances by
which the evidence intended to be perpetuated is in danger
of being loft, as being a praflice adopted in other cafes of
Bills which have a tendency to change the jurifdi®ion of
a fubje from a Court of Law to a Court of Equity. Mir,
' E3 Plad,
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The moft frequent ufe of this Bill ts to affift
the jixrifdi&ion of Courts of Common Law,
which have no power to compel me:prdduc-
~ tion of deeds, &c. or any difcovery from the
Defendant himfelf *. e

A Bill of this nature, 'after fetting forth
the matter concerning which a difcovery is
fought, the intereft of the feveral parties in
the fubje&, and the Plaintiff’s right to the
difcovery wanted, prays, - '

THAT the faid Defendant may produce the faid
Jettlement, or fet forth the fame in haec verba
_in bis the faid Defendant's anfwer to this your
Orator's Bill of Complaint, MAY IT PLEASE
'YOUR LoRDsHIP # grant Subpcena (1), &e.

' | " Thefe

* See 1 Vez, 205.—2 ibid, 451.—~1 Ath, 288.—1 Brow,
469,

(1) See ante p. 55. 0. (1) and alfo 2 Brow. Char. Ca,
" 281, 319.—4¢ ibid. 480.—Agreeably to the prisciple of the
rule adverted to ina former page, (53, n. 1.) that an affidavit
is reqpired to accompany a Bill whenever it feeks to remove
the cognizance of a fuit from a Coust of Law, this Bill re-
quires the affixtuze of an affidavit, only where it prays, (to-
gether

9
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+* Thefe are. the principal fpecies of eriginal
Balls exhibited in our Courts of Equity (1) 5
are ftill, however, fome others, which .it
might.be improper entirely to omit :- As, ifa
perfon be etititled to propetty, of a perfanal
nature, after another’s death, and has reafon to
apprehend it may- be deftroyed-by the prefent
poffeffor, he may exhibit 2 Bill in a Court of
Equity to oblige the Defendant to guarantee
it’s fafety by fureties: A Bil for which
purpofc is denominated 4 Bil Quia Ti-
MET %

Or, where a perfon has a right which may
be controverted by a variety of others at

gether with the difcovery) fuch relief as the Plaintiff would
be entitled to at law, if the deeds, &c. were in his pof-
foffion. See 3 Ath. 132, where this is faid to be the con-
fant diftin®ion. See alfo Prec. Chan. 332. The purport
of this affidavit muft be, that they are not in the cuftody or
power of the Plaintiff, and that he knows not where they
are, unlefs they are in the hands of the Defendant.

(1) Other fpecies of Bills not ufed for the purpofe of ir-
Sitwing a {yit, but which may arife incidentally in its progrefs,
will be noticed hereafter,

2 See 1 Chan. Ca. 0, 2231 Vern. 190~ Anb. 273.~

1 Brew. Ch. Ca, 103. iy
4 different
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different times, and by-different . a&tions;. as
in difputes between the tenants’of two feveral
manors refpeting a right of comihonage,
&c¢. he may apply to a Court of |Equity by a
Bitl "which is called 4 Bil' of Prace; and
the Coutt, to prevent a multiplicity of fuits,
will dire& an iffue to determine the right ;
for © there would be no end of. bringing
actions of trefpafs, fince each action would
- determine only the particular right in queftion
between the Plaintiff and ‘Defendant,” per
Hardwicke Chancellor*. '

- We began our enquiries with a fuit infti-
tuted on the behalf: of a' fubjes2, which, we
have feen, is commenced by Biii, egbibipe&
in the name of thc_ part)'r Comi)lalnz'{ﬁt ; bqt
if the fame fuit be inftituted on behalfiof the
Crown, or of thofe whofe rights are entrufted
to its protetion, it is’ commenced by In-
FORMATION, exhibited in the name of the
King’s Attorney or Solicitor General, as his Ma-
jefty’s reprefentative. This, as we have be-

%'t Ak 282 feeallo ib, 284, and 1 Pera, 22, 266, 308.—
» . . fore
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fore obferved *, differs from a B;ll little other-
wife than in its ndme; as will appear by the
fkeleton we fhall here give.

Py the Right Honourable, &c.

InrorRMING, fheweth unlo your Lovdfbip Sir Alex-
- -g#nder Scott, Knt. His Majefly's Attorney Ge-
<meral (1) That, &c. and bis Majefly’s faid
”’ Atto'rmjy General (2) Surther fbeweth, €c. But

'An;: pe 35- M (z)

(n) If the matters in litigation do not concern the im-
mediate rights of the Crown itfelf, but only thofe which are
entrufted to its care, the officers depend on the relation of the
parties at whofe inftance the fuit is commenced, in which
<afe-“¢ at and by the relation of Gabriel/ Shaddock, re&or
of _the parith: of Shefford, in the County of Warwick,
and of William Mills and Jobn Pye, Churchwardens of the
fame parith, on behalf of themfelves and the reft of the
parifhioners and inhabitants of the faid parith,” (or as the
cafe may be) is inferted here. Sometimes indeed, though
the fubje& of the fuit do include the immediate rights of the
Crown, a nominal relator is, out of tendernefs to the De-
fendant, inferted in the information to fuftain the cofts
(the King paying no cofts), thould the fuit have been impro-
perly commenced; and this praétice is univerfally recom-
mended by the Courts, See Prec. Chan. 13.—1 Vern. 277,
870.—Mit, Plead, 23. n. (e.)

(2) ¢ By the relation aforefaid,” if there be a relator
named in the Bill,

* nw



6o A TREATISE OF

_ mow foitis, &c. In confideration (1) whereof,
 &c¢. To the end therefare, Ec. precifely as in
the Bill we originally gave®.

The Bill or Information being duly pre.
pared, figned by Council, and fairly engroffed
upon parchment, it is depofited in the office
of the Six CLErks, if exhibited in Chancery,
or if in the ExcueQuer, amongft the recor&
of that Court, thérc, to remain in ferpetuam
ves memoriam ; and this is termed filing a Bill
in Equity. The next ﬁcpm the progrefs of

" the fuit is the Defendant’s appearance.

P

. {1) It is obfervable, that inall the forms of Juformations
to be met with in the books, the epithet TENDER, annexed
0 CONSIDRKA T10K in Bills, is invasiably omitted,

¢

© ¢ As fee APPENDIX.
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Or Apprearance To A Suir IN Equrry.

UPON the Complainant’s Bill being filed
in the manner we have juft mentioned,
the writ of Subpena (1) iflues out of the Law
fide of the Court, requiring the Defendant (as
prayed in the Bill) to appear and anfwer the

charges

(1) This writ anfwers to the Citatio certir de caufis in the
Civil Law (fee Gib. Cod. T. xliv. c. 2.}. It was firft applicd to
the purpofe of compelling an appearance to a Suit in Equity
in the reign of Richard II. when Bisp Waltham, then
Chancellor, appears to have adopted it in pu'rfuance of flat.
Wef. ii. c. 24. which (to prevent the multiplicity of peti-
sions to Parliament for the formation of writs adapted to
fuch new cafes as were daily ariﬁng) enafted that ¢ gaoties-
cunque de catero evewerit in Cancellaria, quod in uno cafu repe-
vitar breve, et in confimili cafn cadente fub eodem jure, <& fimili
indigente remedioy mom veperitury concordent clerici de Cancellaria
is brewi faciends.”” 'This Writ was always vehemently op-
pofed by the Courts of Common Law; and having fome.
times, it feems, been iffued upon groundlefs allegations, it was
enafted by 1 § Hen, V1. c. 4. at theinftigation of the Commons,
that no Writ of Subpeena fhould be granted in future till
furety had been found to anfwer to the party aggrieved for
his damages and expences, in cafe the Plaintiff failed to
make good the charges in his Bill. This fecurity, how-
ever, has long fallen into difufe, (a matter there is frequently
reafon to lament) and is now required only in cafes whese

the
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charges alledged againft him. The form of
this writ, in Chancery, is as follows :

Subpena to AppEarR and ANSWER in CHaN-

€LERY

GEORGE the Tbin?, by the Grace of Gob, of Great
Britain, France, and Ireland, King (1), Defen-
det

- the Plaintiff either refides abtoad, ot is likely foon to quit
the kingdom. .

A coftom formeily prevailed (though contfary to the
more ancient praftice) of iffuing the Subpzra before the
Bill had been filed : this gave rife to the flatute of 3 and
4 Anny c. 16. by which it is provided, that *“no Sxbpena, ot
any other procefs for appearance, do iffue out of any Court
of Equity till after the Bill be filed with the proper officer
in the refpective Courts of Equity, (except only in cafes of
injuntions to flay wafte or proceedings at law, in which
cafes, therefore, it may ftill be done) and a certificate thereof
granted by the proper officer ;> and as a ftill further check
on this pradtice, it remains an order of the Court of Char-
cery, that < all Bills rhere filed fhall be dated on the day they
dre brought into the Six Clerks Office.”” It is to be ob-
ferved, however, that neither the fatute nor order have en-
tirely put a ftop to this mode of proccedmg, though it is
always done at the rifk of cofts.

. (1) As thefe feveral titles were fucceflively introduced

into our legal proceedings at the times when each was
. refpetively affumed by the Sovereign, the two firft in right
A of
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der of tbe Faith, and fo forth (1), To Edward
Willis and William Willis'(2) greeting, for
certain caufes offered before us in our Chancery,
we command, and firiéily enjoin, you, that layi;‘zg
all otber matiers afide, and notwithftanding any
excufe, you and each of you pe;;/bnalzv be and

of conquett, and the laft at the gra.cious requeft of his Holi-
nefs Leo, X, it is prefumed that an addition will now agaia
take place by the introdution of ¢ Corfica.”

(1) Viz. Duke of Branfwick and Lanenburz, and
- Knight Treafurer and Eleftor of the Holy Roman Em-
pire.

(2) Three Defendants only (of which a man and his wife
together are deemed one) are in Chancery allowed to be inferted
io the fame Subpeena ; the reafons for which, as given by Gi/-
bert (For. Rom. 3q,) are, that ¢¢ the Plaintiff may not putia
an abundance of Defendants, in order to t'errify and vex
them, and that miftakes may not be made in tranfcribing a
multitude of names in the label”’—Reafons which, though
adopted by fubfequent writers, the reader may probably
think fomewhat trivial. It is in truth difficult to account
for all the minutiz of this fort which pervade our legal pro-
ceedings ; few of them, probably, are fan&iened by any
other reafon than this, that as fome rule muft neceffarily be
purfued, it was in moft cafes thought better to adopt that
which happend to prevail at the time, than eftablifh a new
one. Inthe prefent inftance, the revense might pofiibly have
been adverted to,

appear
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appear before us (1), in our faid Chancery, on the

day of next, (or immediately
on the receipt of this Writ) (2) wherefoever
it fball then be (3), 10 anfwer concerning thofe

(1) The reader will recolle that equitable caufes were
originally determined by the King in Council.

(2) The returnof a Subpawa may be cither ordinary or
extrsordinary : The ordinary retumn is always on fome day
certain in Term (that is to fay,.one of the common return
days). ‘The wacations having, at the original coafitution
of the Terms, been appropriated, thofe of Hilary, Eaffer, and
Michaelmas. for the duties of devotion, preparatory to the
feftivals of Lent, Whitfuntide, and Cbrifimas, and that of
Trinity for the purpofe of colle@ing in the produce of the
earth; but the extraordinary return, which is fo calied becaufe
it can be had only by application to the Court, grounded on
an affidavit of the Defendant’s refiding within ten miles from
Loudon, may be on any day in wacation, perfons refiding
within that diftance of the Court being able, it was fuppofed,
to lcave and return to their avocations without any material
inconvenience : And in thofe circumftances, if expedition be
required, it may (agreeably to the rules of the Caxar Laaw) be
made returnable immed:iately, which always fuppofes great
urgency ; but no Subpana can be made returpable immedi-
ately in Term, becaufe every day being then a day of ap-
pearance, no fuch extraordinary expedition can be neceflary.
See Gil. 28, 38. in Author Gail, and Spelm. Glofi, ¢4 14. Alfo
Har. Prac. 196. Hiud. 78.

(3) The Court of Chancery, like the Courts of Common
Law, havi.3 originally been ambulatory, and followed the
perfon of the King, .
things
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- $bings which fball be then and there objelied to
you, and to do further, and recerve, what our
Jaid Court fball bave confidered in this bebalf,
and thes you may in no wife omit under the pe-
nalty (1) of one bandred pounds, and bave there
1bis Writ. Witnefs omfe_lf at Weftmintter, ibe
day of in the 33d year of onr
reign.
.- CourRTENAY.
Indorfed « By the Court, to' anfwer at the fuif of
]ames Willis et al.”

And upon the label (2)—“ 70 Edward Willis,
Jo appear in Chancery, relurnable the . day
of . at tbe fuit of James Willis

et ali’ (3)
. An

(1) At the time this Writ was framed, all jodicial
procefs ran in the Latin tongue. This part of the Writ
having been then expreffed by the words Sxband para, gave
rife to its prefent name of Swbpana.

(2) The label, the reader perceives, is an abftra&, as it
were, of the Subpcena, as it relates to each Defendant : it is
wntten upon a ﬂxp of parchment, and annexed to the
Writ.

(3) Wh_eré there are more Plaintiffs than one, it is ufual
to indorfe the Writ in this manner; which is held to be

! F fufficient
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An Exchequer Subpcena differs fomewhat
from this, and is as follows :

Subpzna te APPEAR and ANSWER in the Ex-

CHEQUER.

George the Third, &c, To Edward Willis and
William Willis (1), greeting, we command and
Sirigdly enjoin you, that all excufes apart you
appear before the Barons of our Exchequer at

Weftminfter, on the day of (or
smmediately afler the return of this our Writ) (2)
to

fufficient notice to the Defendant, as an appearance to one
of the Plaintifis will be an appearance to the reft.

(1) In the Chancery Subpana, we have feen, antep, 63.n. 2.
that the number of Defendants permitted to be inferted in
one Writ is confined to three; in this of the Exchequer
four are alowed. ‘

(2) 'The range of the Court of Chancery within which
the Subpaia is allowed to be returnable immediately in the
- Vacations, we have faid is ten miles; in the Exchequer it
was formerly fificen : the reafon of this difference Giléert
afligns to be, that as the Chancery was ambulatory with the
King, and the Court of Exchequer fixed at the receipt at Lon-
don, the Court that was ftationary, took a larger range than
that which was amhulatory; fee For. Rom. 43. But the prac-
tice feems to have been fince perverted, as the circuit of Saé-
penas returnable immediately in the Excheguer is now only five
) ' milesy
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1o anfwer us concerning certain aticles then and
there on our bebalf to be objecled againft you,
and this in no wife omit, under the penalty of
one bundred pounds, which we fball caufe 1o be -
levied upon your goods and chatiels, lands and
tenements, 10 our ufe, if you negleét this our pre-
JSent command. Witnefs the Right Hom. Sir
Archibald Macdonald, Knight, at Weftmin-

fter, the day of in the Jyear of
onr reign. . '
EvrroT.
By the Barons;
Indorfed < 4t the Suit of James Willis &y Bill.*
FowLkr,

Label—¢ To Edward Willis, returnable in
the Court of Exchequer at Wefiminfier,

AY

miles, and the fame muft iffue either within the Term,
or a limited term after it; for in this Court a Subpoena res
turnable immediately cannot iffue in a Pacation, except
from the laft day of any Term, until the end of the Sit-
tings after fuch Term; in which cafe, by order of Court
made 1721, the Clerks arc-empowered to iffue procefs of
Subpoena returnable immediate upon Bills againft perfons re-
fiding in, or within ffve miles of London, a proper affidavit
having been previoofly filed of fuch refidence. S:e Fow.
Prac, 135, )

F 2 on
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on the day of next, (or im-
mediately after the r;ceipt hereof) at the
fuit of Fames Willis. By Bill.

King’s Remembrancer’s Office,

But if the Defendant be a Peer, or Peerefs,
of the realm, or a Lord of Parliament, inftead
of the Writ of Subpena in the firft inftance, a
letter under the fignature of the Court, is
tran{mitted to him, acquainting him of the
cxhibition of the Plaintiff’s Bill'(1); of
which an office copy is at the fame time deli-
vered to him. This letter is ftiled a Lester

(1) The pra&ice of fending Letters Miffive to Peers pre-
vious to the procefs of Subpcena, is faid to have been firft
introduced about the 16th year of Elizabeth: Lord Bacon,
Chancellor, abpcars to have been the firlft who adopted this
polite method of acquainting his order with the proceed-
ings which had been inftituted againft them; and it
has continued ever fince. See Se/d. 1543.,~—For. Rom. 65.
—Prac. Reg. 341. It is obfervable, that a fimilar prac-
tice prevailed in the Roman Law, where, if the Defendant
was perfona illufiris, vel clariffima, he was cited in nwriting as
being more refpetful than the ufual mode of citation, obiorte
collo.  See For, Rom, 23. Alfo Hor. Sat. lib. 1. 8.9. L 75

- Miffive,

!
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Miffive, and, in Chancery, is conceived in thefe

terms :

A LeETTER MissIVE i# CHANCERY.

My Lord,

I appears by a Peiition, a copy of which is bere-
-with fent you, that James Willis an Infant, bas
exbibited bis Bill in the High Court of Chancery
againft your Lordfbip, and defires your appear-
ance thereto on the dav of - next :
Wherefore I do, at bis requeft, (according to the
manner ufed to perfons of your quality )I defire
your Lordfbip 1o take knowledge thereof, and to
give orders to thofe you employ in fuch matlers

Jor your appearance to the faid Bill accordingly.

I am, :

Your Lordfbip’s bumble Servant, .
TuurLow, C,°

To the Right Hon. Henry
Earl of Cadogan.

In the Excbequer the cuftomary form is as
follows :

F3 A LETTER
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A LerTerR Missive in the EXCHEQUER,

To the Right Honourable Henry Earl of Gas {
dogan, '

May it pleafe your Lordfbip,
AFTER our bearly commendations to your Lordfbip ;
. Whereas there is an Engli (1) Bill exbibited
. dn bis Majefy’s Court of Exchequer at Weft-
minfter againft your Lordfbip, by James Willis |
. an Itgftznt;' We bave therefore thought fit to
give yoyr Lardfbip notice thereof ratber by thefe
our Letiers, than by awarding His -Majefly's
ordinary procefs againfl you ; wherefore thefe
are to pray your Loxdfbip 1o give order for the.
enlering of your appearauvce on the day
of _ #ext, and the puiting in your an-
Jwer according to the ufual conrfe with all con-
vensent fpeed ; of the which motbing doubting
but that your Lordfip will have the care and

(1) ABill in Equity is ftiled an Exgh/s Bill, in contra-
diftin¢tion ta Bills and other proceedings in Courts of Law,
which were formerly in the Latin or Norman French tongues.

See poff. ‘

regard ’
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vegard which thereunto apperiaineth, we bid
your Lordfbip beartily farewell.
2our Lordfbip’s very loving friends,
ARrcH. MacDpoNALD,

, A. THoMPSON.
Weftminfter, tbe firff day of July, 1794.

It is to be obferved, however, that thefe
Letters Miffive are no procefs of the Court (1),
but mere complimentary notices, which the
Defendant may attend to or not at his
pleafure. If he appear, it is well, but if
not, a Sulpena muft be iffued againft him, as
in common cafes (2),

The Subpena having been properly ferved

(1) But though a Letter Miffive is no procefs, it is held to
give priority of fuit to the Plaintif who procures it. Sed
Banb. 124.

{2) The reafon of its being neceffary to iffue a Sxbporna,
in cafe of inattention to the Letter Miflive, is, that all fub.
fequent proceedings to compel an appearance, are fo many
procefles of cantempt, founded on a difregard of the Sea/ of
the Court : ‘They cannot, therefore, be awarded on difobe.
dience to a Letter Miffive only, which, being a mere ex
gratia notice, can induce no fuch contempt,,

F4 , on
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on the Defendant (1), he is bound to ap-
pear (2) and an{wer the charges alledged

. againft

(1) "The method prefcribed by the praice of the Courts
for the fervice of the Subpsena, is by leaving the dody of the
Writ, if* there be but one Defendant, either with the party
himfelf, or at his ufual place of refidence; but if there be
more 1han one Defendant, the /abel only of the Writ is glven
to thofe who are firft ferved, and the body referved for the
lat Defendant; the reafon of this is, that the body of
the Writ may be fhewn to the feveral other Defendants to
whom the /abels are given, as they are not obliged to pay
obedierice to the Jabel, unlefs the Writ itfelf, under the
Seal of. the Court, be at the fame time thewn them, If
the Defendant bea member of Parllament, it is the pra&xce
to accompany the Subpoena with a copy of the Bill, which
muft be figned by one of the Six Clerks of the Court.

N. B. Service on the wife is, in thefe cafes, held to be
fufficient notice to the huﬂaand, they being deemed in
law but one perfon. Barkaw v. -Baker, Cary 776. — Pil.
grime v. Read, ibid. 111, In For. Rom. 41. there is a
guere, wheéther fuch fervice, though good in the Excleguer,
be fufficient in Chancery. But there feems to be no room
for fuch a doubt ; the practice of both Courts.is in this
lmfpe& the fame, .and the authorities here referred to are
boﬂ) in Chancery.

(2) Anciently the' mode of Appearance (agreeably to the
word itfelf) was by the Pefendant’s atual attendance in
Court, where, in fome cafes, he was to appoint a re/pen/alis,
or attorney, in open Court before the juftices; and in
thofe cafes no attorney could be reccived but who was fo,

appointed:
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againft him by the Plaintiff's Bill, within the
time limited by:the courfe of the Court (1);

or

appointed : in other cafes the attorney was appointed by
writ, or letters patent under the great feal, commanding
the Ju(hces to admit the perfon thcrem named to act as the
garty s attomey in fuch pamcular caufe : as, ¢ Rex Vi
comiti Salutem : Scias quod N, po/uit coram me R, loco fuo ad lu-
crandum wel perdendum pro eo in placito ¢, quod off inter cum et
T de una carucata terre in willa, §3c. et ideo tibi pracipio gwd
;m’dtﬂum R loco spfins N. inplacitoills recipias ad lucrandum vel
perdendum pm eo, &¢. and if fuch writ or letters could not be
obtained, the party was obliged to appear perfonally in
Court; de die in diem, till his Suit was determined ; but, by
Slat. Weft, 2. (13 Ed. L. c. 10.) general attornies, appointed for
the purpofe of conduting any Suit or other matter indefinitely,
appear to have been allowed of ; and, in the zoth year of
the fame king, the chief juftice and his fellow juftices,
were efpecially required to appoint from every County,
attornatos & apprenticios qui curiam fequantury et Je de negotiis
i'a eadem curia intromittant, et alii non. See Glan. lib, 12. c.
1.3. 2 Inf.378. Gil.C.P.32. 1 Recw. Hifi, 169. 2
ib. 284. 'The prefent eafy and convenient method of con-
duﬂing Suits by attorney, gradually obtained by the in-
dulgence of fucceflive legiflatures, founded on the perpetual
advancement of fcience and trade, and the confequent re-
finement in mannezs.

(1) This, in Chancery, is now four days after the return
of the Subpana, if the Defendant refide within 20 miles of
London, and cight days if above that diftance; and that
whether it be returnable immediately or otherwife. See 1
Har, Prac, 220, But, in the Excheguer, if the Subpaena be

’ returnable



14 A TREATISE OF

or compulfory préceﬂ’es will be awarded
againft him for contempt, in negleing the
requifition of the Subpena. The firft of thefe
procefles is an Attachbment, which is in the na-

returnable immediately, the Defendant muft appear on the
wext day after the return; upon the fecond day after pro-
cefs returnable on a day cersain ; and on the fourth day after
every common procefs. . See 1 Fow, Prac. 214, In the Civil
Law, after fervice of the Citation, the Defendant was allows
ed fo much time, in which to appear, as ¢ ad locum citatum
commode venire poffét.” Which was reckoned by days journeys
of 20 mileseach ; and from hence the firft rule in Chancery
was, that if the Defendant refided within 20 miles of
Town, he was to appear in fmr days after fervice of the
Subpana, (three days being allowed him to prepare him.
£eIf for his journey] and thefe anfwezed to the dies perendini
of the Roman law, and the guatuor dies poff of our own Com.
mon Law; but if ke lived within 10 miles of the Court,
" when the Citation, as with us, was immediate, he was to ap-
pear within rwo days, that being confidered by the Civil
Law and Chancery as an immediate citation, which was fhor.
tened by one half; but, in the Exchequer, two dayé only
were allowed in the firft cafe, and when the réturn was im-
mediate, the Defendant’s appearance was required on the very
nmext day after procefs. See For. Rom. 29and 30. ‘The reafon
of more expedition being required in the Exchequer thanin
Chancery, appears to have been that as the Court of Exche-
quer was originally inftituted for the fole purpofe of reco-
vering dues belonging to the Crown, the high prerogative of
thofe "times expected 2 more prompt ohedience than was re-
quired in common cafes,
’ ture
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ture of a Capias at Common Law (1); and is
directed to the Sheriff, commanding him to
ailach, or take up the perfon of the Defendant,
and bring him into Court (2),

The form of this Writ, in Chancery, is as
follows : '

(1) The Attackment anfwers to the apprebenfio realis of the
Roman law, which followed the primam & fecundum decretum
upon a citation from a plbeion, and immediately after the
citation itfelf from the Prince. The Subpena being with us
the citation from the prince, the Defendant is immediately
contumax, on difobedience ; the Attachment, therefore, or-ap-
Prebexfio realis, follows. Tt differs from the Capias at Common
Law in this, that upen a cepi corpus, retured on a Capias, the
Sheriff is obliged a&tually to produce the body of the De-
fendant in Court, or he is liable to be amerced under Szar.
Wef.z.c. 39.but inan Attachment it is fufficient if he detain
the Defendant in caftody till compliance, The words of the
Attachment being only ¢ quod babeas ejus corpus ad refponden-
dum, and not as in the Capias, ¢ quod babeas corpus ejus coram
nobis ad refpondendum. The reafon of which might be, that as
the purpofe of the Attachment was merely to punifh the De-~
fendant for his contempt, its end was thought to be fuffici-
entdy anfwered by his imprifonment. See For. Rom. 82.
This difference in the original awording of the two Writs
feems to have been overlooked it the modern tranflation.

" (1) Seepof £.79. 1 (1)
A
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An ATTACHMENT 7 CHANCERY.

GEoRGE the:Third, by the grace of God, of Great
Britain, France; und Ircland, King, Defender
of the Faith, and fo forth

To the S/zergj’ of Wlltfhlre (1), greetmg we
command you to attach Edward Willis, fo as
o have him before us, in our Court (_)f C/mncery,
whercﬁevcr the faid Court jimll then be, there
to anfwer tows{2); as well touching a contempt,
which he, as'it is alledged,” hath committed a-
© gainft.us, as alfo fuch other matters as Jhall be
then kaid to bis. charge ( 3)-.,- and Sfurther to
abide Jich order as our faid Court Jhall make
in. his behalf ; and hereof fail nft, zmd bring
this Writ with you. - Witnefs ourfelves at Weft-

. (1) In dire@ing the Attachment, regird is €6 be had to
the particular Junfdxéhon of priv 1legcd places, ds the Cingue
Ports, Counties Palatine, &c. The reader may find various
forms of this Writ, as adapted to dlﬂ'erent parfs of the kmg-
dom, in 2 Burt. Pleas Exch. 1 8.

(2) See ante p. 75. 0. (1),

(3) Becaufe, though the procefs of Attachment iffues fox
contempt, in not appearing to the Subpazra, yet, when the
Defendant is once apprehended, he muft anfiver to the Bill, as

well as clear his contempt. .
minfter,
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minfter, the day of (1),im
. the 30th year of our reign.
ARDEN,
WINTER.

Indorfed, By the Court, at the Sut of jamcs
. Willis, for want of appearance, (or anfwer).

Label—To the Sheriff of Wiltfhire. An Attach-
ment againft Edward Willis for not appearing
at the Suit of James Willis, returnable in, &,

(2).

In the Excheguer it is thus : -
An ATTACHMENT in the EXCHEQUER.

GroRrGE the Third, &c. To the Sheriff of Wilts;.
greeting : we command you that you omat. not, by
reafon of any liberty, but enter the fame, and at-

(1 & 2) By the courfe of the Court there are to be 15 days
between the teffe and return of the Attachment (as alfo of every
other procefs of contempt) and thefe 15 days are to be inclu-

JSiveof the day of return, and exe/sfive of the day of the seffe.

But if the Defendant refide within 10 miles of London, it
may, on motion fo the Chancellor, or petition to the Mafter
of the Rolls, be made returnable immediately,

tach
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tach Edward Willis (1), 8y kis body, wherefoever
you fhall find him in your Bailiwick ; and him
Jafely and fecurely keep, fo that you-may have
him before the Barons of our Exchequer, at

" Weftminfter, on the day of (2)
next, to anfwer us concerning divers trefpaffes,
contempts, and offences, by him lately dones .and

. committed ; and that you then have there this
Writ. Witnefs the Right Hon. Sir Archibald
Macdonald, Knt. at Weftminfter, the  day
of (3)sn the 318 year of our reign.
By affidavit (4), and by the Barons.

ErioT,

Indorfed < at the Suit of James Willis, for
want of appearance.”

(+) By order of Court no more than four Defendants are
to be inferted in one Writ.

(2&3) This Attachment muftbe tefted and made teturnable
in Term. Inall procefles of contempt, in the Exchequer, it is
fequifite, by rule of Court, that there fhould be in Lordin
and Middlefex and other places within 1§ miles of the Court,
fix days between the zeffe and return of the writ ; and in all
other Countics, within 6o miles of London, 1 5 days, unlefs
an immediate return be obtained by exprefs application totbe
Court. See 1 Fow, Prac. 147.

(4) Viz. Affidavit of the fervice of Subpana.
Upon
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Ubpon thefe writs the fheriff returns either
cepi corpus, 1 have taken the Defendant, or
non ¢ft inventus, he is not to be found. If the
Defendant be apprehended (1), he is detained
in cuﬂody till he enter his appearance,and put
in his Anfwer to the Complainant’s Bill ; or,
on refufal, an babeas corpus is awarded, com-
manding the Sheriff to bring him into Court,
or a Meffenger of the Court is difpatched for
the purpofe (2). But in the Exchequer ¢ there

is

(1) It is to be obferved, that though the Attachment ifker
againft all perfons indifcriminately, yet itis not execated upon
the perfons of Peers, and Lords or Members of Parliament,
thofe perfons being, for reafons of policy, privileged from
every fpecies of arreft; and the ufe of the attachment if-
fuing, is only for the purpofe of grounding the fubfequent
procefs of fequcfiration, aswe fhall fee hereafter. The fame
may likewife be obferved in refpet of Infants, upon whom
the Attachment, though fealed and entered asin common
cafes, 1s never ferved; but an order of Court, founded on
the attachment, is made tobring the infant into Court, where
a guardian is appointed to defend his Suit.

-{2) 'The Sheriff, having gone to the extent of his authori-
ty when he has taken the Defendant, he cannot remove him
out of the County, without a fpecial mandate for that pur-
pofe. See 2 Ath. 507. 2 Peer Wil. 301. 2 Brow. Chan. Ca.
181. 'The prattice of moving for a meflenger was foermerly

4 confined
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is a rule given of four days to bring in the
body, that the Defendant may do it at his own
charge if he pleafes, by an babeas corpus pur-
chafed by himfelf ; and if he de not remove
himfelf within thofe four days, then a mef-
fenger will be awarded upon motion; and this
is by a particular prerogative of the Court of
Exchequer, that the Plaintiff, who is. the
King’s debtor, may not be dclayed®.”

But if the Sheriff return non eff inventus, an
additional procefs is awarded againft the De-
fendant, an Attachment with Proclamation,
which, befides the ordinary form of Attach-
ment, directs the Sheriff to caufe public pro-
clamations to be made throughout the County
to fummon the Defcndant, on his allegiance,
perfonally to appear and anfwer the charges
brought againft him®.

confined to the cities of Loadon and Briffal, on account of
the amerciaments in thofe places belonging to their refpe®-
ive Corporations; but a meflenger is now fent indiffer-
ently to all parts alike. See 1 Verm. 154. ibid. 344. 2 Aik,
§07.
* See For, Rom. 1. ; b See 3 Blac, Com, 444~
The
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The form of this ' Writ in Chancery is as fola
lows :

An ATTACHMENT with PROCLAMATIONS i%
CHAXCERY:

Grorat the Third, by ihe grie of God, of Great
Britgin, France, and Ireland ‘King, Defender
of the Fuith; &c. To the Sheriff of Berkthire,
greeting : We conimand jou, on our behalf, 1o
caufe public protlamation o be miade it all places

" tithin your ﬂailtkbz'cl, as well within liberties as
withoud, wherefoevér you fhall think it moft conve-
nient, that Edward Willis do upon kis allégi-
ance on the day of
petfonally appedr bifore us, in our Court of
Chancery, wherefoever it fhall then be ; and
neverthelefs, ini the tiean time, if you can find
the faid Edward Willis; attach him Jo asto
have him before us, in our faid Court, at the
time before mentioned, there 10 anfwer to us, as
well touching a contempt, &c. (as in the ﬁngie-
Attachment.).
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_ In the Excbequer the form is nearly the fame,

An ATTACHMENT with PROCLAMATIONS i
. the EXCHEQUER.

GroRrGE, ¢, To the Sheriff of Berkihire, greet-
ing : We sommand you, that you omit not by rea—
Jon of any liberty, bus enter the fame, and make
pubkic proclamation in fucli places in your Baili-
wick as_you fhall think mof} convenient, that Ed-
ward Willis do, on pain of his allegiance which
ke oweth tous, perfonally appear before the Barons
of our Excheguer, at Weftminfter, on the
" day of- next ; And, in the mean time,

omit not by reafon of any Liberty, but that you

enter the fame and attach, Sc. (as in the fingle
Attachment. ) ‘

Should this Writ alfo be returned nox eff ime
véntus, and thie Defendant ftill remain in con-
tempt, a Commiffion of Rebellion is awarded
againft him for not obeying the king’s pro-
clamations, according to his allegiance.

This
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- 'This commiffion is ufually dire¢ted to four
commiffioners * therein named, who are jointly
and feverally commanded to attach the Defen-
dant, wherever he.may be found within the
kingdom of Great Britain,  as a rebel and
contemner of the king’s laws and government,
by refufing to attend his fovereign when
thereunto re;quircd (¥).”

‘The form of this Writ is nearly the {fame in
both Courts, and is as follows:

A CoMMiss1oN of REBELLION in both CouRrTs,

GEoRGE the Third, by the grace of God, of Great
Britain, France, and Ireland King, Defender of

* See 3 Blac. Com. 444.

(1) The.reafon given by Gilbert for this procefs being di-
- re€ted to Commiffioners under the great feal, and not, like
the Writ of Attachment, to the Sheriff, is ¢ That the
Defendant is a rebel and contemner of the laws, and to
be dealt with as fuch; andas the Sheriff cannot be fuppofed
capable of executing all the proceffes directed to him in
perfon, it may be inconvenient to truft fo great a power
with the Deputies of his appointment; and therefore the
Court appoints its own commiffioners, who are entrufted to -
do every thing very carefully, and are anfwerable to the
Court for their mifcarriages.”” For. Rom. 77,

G2 . the
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the Faith, &¢c. To Bamber Tyler, Williane
Fowler, John Miller, and Thomas Porter,
greeting : Whereas, by public proclamationsmade
on our behalf by the Sheriff of Middlefex, in
divers places of that County, by virtue of our Writ
20 him diretted, Edward Willis Aath been com-
manded upon his allegiance to appear before us
< #n our Court of Chancery, at a certain day, now
paft; jet he hath mamfejily contemned our Jaid
command ; therefore we command you jointly
and feverally to aitach, or caufe the faid Ed-
ward Willis to e altached, wherefocver he
Jhall be found, within our kingdom of Great
Britain, as a rebel and contemner of our laws,
o as to have him, or caufe him 10 be, before usin
our faid Court, on, c. wherefocver it fhall then
be ; to anfwer to us, as well touching the faid
conlempt, as alfo ﬁwh matters as. fball be then
and there objeited againft him + and Sfurther to
perform and abide fuck order as our faid Court
Shall make in that bekalf : And bereof fail not.
We alfo hereby firictly command alk and fingular
. Mayors', Sheriffs, Bailiffs, Co)g/lablc:, and o@hr
our officers and loyal fervants and fubjedls,
whom=-
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whomfoever, as well within liberties as without,
that ithey, by all proper means, diligently aid .
and affift you, and every one of you,in all things
in the cxcoution of the premifes. In teflimony
whereof we have caufed thefe our letters to be
made patens.  Witnefs ourfelf at Weftminfter,

the day of in. the 348k year of
our reign,
' ARDEN,
' WINTER,

A SERJEANT AT ARMS.

-~ Upon a fimilar return of “non ¢f inven-
tu:,’; upon the Commiffion of Rebellion, the
‘Court difpatches a Serjeant at Arms(1) in
“fearch of the Defendant : This is ordered on

“(1) The Serjeant at Arms is an officer of the Court of
Chancery, granted for life, by patent from the king. His
office is to attend upon the perfon holding the cuftody of the
great feal, and to execute the orders of the Court againft
thefe who in any refpeét contemn its jurifdi@ion. Prac, Reg,
332. A fimilar officer, likewife, and under the fame name,
attends upon the Equity fide of the Exchequer. 1 Foe,
Prac. 164. :

G3 motion
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motion to the Court, grounded on the return
of the Commiffion ef Rebellion (1),

If the Defendant is taken upon any of thefe
-procefles, he is committed to the Fleet or

other prifon, till he enter his appearance ac-
carding to the forms of the Court; and alfo
clears his contempt, by payment.of the cofts
incu'rrcd by his contumacious behaviour, But

(1) The preceding procefics of Attachment and Coms
miffion of Rebellion, are iffued as of courfe, without any appli-
cation for the purpofe to the Court; becaufe the office from
which thofe writs proceed is that in which the appear-
ance of the Defendant is entered and recorded, The in.
efficacy of one procefs, therefore, to bring in the Defendant,
is a fufficient fan@ion for them to iffue the other. But the
Serjeant at Arms, being a fpecial meflenger of the Court,
cannat be difpatched without its exprefs authority ; and it
muft appear to the Court, ¢ that the common minifters of
jultice were not able to take the party, before they have re-
courfe to this extraordinary method;” for which xcafo;;, on
moving for a Serjeant at Arms, the Commiffion of Rebellion
is always produced, and fhewn to the Court, See Fo'r. Rom,
79—81. And the reafon of this procefs being obtained upon
motion, is, “‘ that there is nothing to ifflue under the great
feal ; fothat fince there isno procefs under the feal to make
it a record of the Court, there muft be an ac of the Court to
fend the Serjeant at Arms.”

4 : ) if
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if he likewife elude the fearch of the Serjeant
at Arms; a Sequefiration iffues (1). This, like
the Commlﬁion of Rebellion, is awarded on
motion, groundcd on the return of the Ser-
jeant at -Arms; and is directed to certain
commiflioners therein named, authorizing
and commanding them to poflefs themfelves
of all his perfonal Eftate whatfoever, and the
rents and profits of his real Eftates, until fa-
tisfaction be made of the Plaintiff’s demands,
and the Court fhall further order. '

The form of this Writ in Chancery is as

follows :

{1) The Writ of Sequeftration, thongh the moft efficaci~ .
ous procefs of the Courts of Equity, was not introduced till
the reign of Elizabeth, when Sir Nic. Bacon, then Lord Keep-
er, after violent ftruggles with the Courts of Common Law,
eftablithed its ufe to enforce the cxecution of the decrees of
the Court ; and it was not till long afterwards, that it was
ufed as a mefne procefs of the Court. See 1 Ch, Ca. g1o~—
2 ibe 4401 Ver. 58, 421, -

This. Writ, though the /a# procefs againft common per-
fons, is the firff againft Peers, Lords of Parliament, (and their
fervants) and members of the Houfe of Commons. Sce
gnte ps 79, 1, (1) S . :

G 4 A SEQUES~
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A SEQUESTRATION #2 CHANCERY,

GroRGE the Third, &c. To Samuel Leghorne,
- Peter Wilkins, Ifaac Jones, {Fc. Whereas
James Willis, Complainant, exhibited his Bill .
of Complasnt to our Court of Chancery againft
Edward Willis and William Willis, Defen-
dants : And whereas the faid Edward Willis,
being duly ferved with a Writ iffuing ou
of our faid Court, commanding him under the
penally therein mentioned, to appear to and an~
. Jwer the faid Billy has refufed fo 1o do, and
thereupon all procefs of contempt has iffucd
ogainft him unto a Serjeant at Arms: And
whereas - the faid Edward Willis hath of late
abfconded, _aégd Jo concealed himfelf, that the
Serjeant at Arms hath not been able to frud him,
as by the certificate of the faid Serjeant at Arms
appears : Know ye, therefore, Iliat we, in con-
ﬁderafion of your prudence and fidelity, have
given, and by thefe prefents do give, to you, any
three, or two of you, Sull power and authority ta
enter upon all the meffaages, lands, tenements,
and
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-and real Eftate whatfoever, of the faid Edward
Willis,-and to take, collect, receive, and fequefter
snto your hands,not only all the rents and profits
of the faid mcﬁtages; lands, tenements, and real
Ejlate, but alfo all his goods, chaticls, and
perfonal Efiate whatfoever : and therefore we
command you, any three or two of you, that you
do, &t certain proper and convenient days and
hours, go to, and enter upon, all the meffuages,
lands, tenements, -and real Eftate of the faid
" Edward Willis; and that you do colle&, 1ake,
and get into y&ur‘ hands, not only the rents and
* profits.of all his real Eftates, but alfo all his
;goods, chattels, and perfonal Eftate ; and keep
the fame under fequefiration, in your hands, until
the faid Edward Willis fhall fully anfwer the
Complainant’s Bill, clear his contempts, and our

' [faid Court make other order to the contrary (1).

(1) ASequeftration binds from the very time of awarding
the Commiffion, and not from the time of executing it anly ;
otherwife the inferior officer would have /igandi & non ligandi
poteflatem. . Per Nottingbam, Chb. 1 Ver. §8.

Witnefs
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Witnefs ourfelf at Weftminfter, the day

of in the 33d year of our reign.
ARDEN.
WiNTER.

In the Exchequer, the Sequeftration differs
but little from that in Ghancery, and is thus :

A SEQUESTRATION in the EXCHEQUER.

GEoﬁGE the Third, €c. To Samuel Leghorne,

Peter Wilkins, and Ifaac Jones. Whereas
James Willis has lately exhibited his Eng-

Iy Bill of Complaint before the Chancellor
" and Barons of our Court of Exchequer, at
. Weftminfter, ggainff Edward Willis and
~ William Willis, Defendanis; And whereas

the faid Edward Willis, having been’ duly

ferved with procefs of Subpana, iffued out of and
under the feal of our faid Court, to appear fo,
and anfwer the faid Bill, hath hitherto refufed

10 appear thereto, and flands in contempt of our
' faid Court, allprocefs of contempt having iffued

out of our faid Court againft the faid Edward

Willis ;
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Willis ; And, moreover, our Serjeant at Arms,
attending our faid Court, hath made diligent
fearch after tbe faid Edward Willis, bus hath
not been able to find him, as by {he certificate of
onr faid Serjeant at Arms manifefily appears:
Know ye, therefore, that we, trufting to your
fidelity, indufiry, and circumfpetlion, have ap-
pointed you our Commiffioners; and, by thefe
prefents, do give unto you, or any two or more of
you, full power and authority to enter upon and
poffefs, all and fingular the meffuages, lands, te-
mements, and hereditaments, of him the faid Ed-
ward Willis, and of taking and fequeflering
the fame ; and alfo all his perfonal Eflate, of
what kind foever, into the hands of you, or any
two or more of you ; and therefore we command
you, or any two ér more of you, that at_fuch time
and place, or times and places, which you, or any
two or more of you, fhall appoint for that pur-
pofe, you do affemble, go to, and enter upon all
end fingular the faid meffuages, lands, tene~
ments, hereditaments, and premifes, of bim the
Jaid Edward Willis ; and, from time to time,
takeand fequefier the fame, and the rents and

profits
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profits tﬁercof’ ; and alfo all his perfonal'Efiate,
of what kind foever, into the hands of you, or of
any two or more of you,until the faid Edward
Willis /hall have appeared to the faid Bill, and
our faid Court fhall have made further order
therein (1). In witnefs whereof, we have caufed

thefe our letters to be made patent.. Witnef,

&e. at Weftminfter, the  day of

inthe  year of our reign.

- By order of Court, made the fame day, ‘and by the

Barons.
Euo,r. :

' The Sequeftration is perfonally ferved on
‘the tenants by two of the Commiffiorers,
-whichis confidered as a feizing and fequeftering
“under the authority of the Writ. An order is
‘then procured for the tenants to attern to the

Commiflioners, who are amenable to the Court
for the rents and profits. This order is alfo
-perfonally ferved. Should the exgcution of

(1) See the difference between commiffioners aling under,
a Sequeftration for want of appearance, and that for want
<of an anfwer. Bwnb, 272,

the
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the Writ be forcibly obftructed, a Writ of 4/~
Siftance may be fued out, direted to the She-
riff of the County, &c. commanding him to
affift the faid Commiffioners i fuch execu-
tion.

The reader perceives that the feveral proce{-.
fes we have been enumerating, as iffuing a-
-gainft a Defendant to coinpel his appearance
to the Plaintiff’s Bill, would be ineffectual
againft an aggregate Corporation ; which being
« invifible, and exifting only in intendment
and confideration of law*’’ cannot be ferved
with any perfonal procefs. The method,
therefore, of inforcing appearance from a Cor-
poration, is by a Diffringas, awarded againft
their lands and tenements, and direted to the
Sheriff of the county, or place where fuch
corporate body is refident.

A Diftringas for this purpofe, in C'banmy,
runs thus: '

* 10 Rep, 32,
- #A Dis-
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A DisTrINGAs in CHAKCERY.

GeorGE the Third, &c. .To the Sheriff of -the
Gty of London, greeting: We command you
to make a difirefs on the lands and tenements,
goods and chattels, of the Mayor, Commonality,
and Citizens of our faid City of London,
within your Bailiwick ; fo as neither the faid
Mayor, Commonality, and Citizens, nor any other
perfon or perfons. for him, may lay his or their
hands thereon, until our Court of Chancery fhall
make other order to the contrary; and, in the
mean- time, you are to anfwer o us for the fuid
goods and chattels, and the faid renis and pro-
JSits, of the faid lands, fo that the faid Mayor,
Commonality, and Citizens, may be compelled to
appear before us in our faid Court of Chancery,
wherefoever it fhall then be, there to anfwer to
us, as well touching a contempt, Sc. (as in
the Attachment). Witnefs, &c.

ARDEN.

WINTER.

In the Excbequer it is as follows:
' 4 Dis-
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A Di1sTRINGAS i# the EXCHEQUER.

George, &c. To the Sheriff of the City of London
grceting': We command you ibat you omit not,
by reafon of any liberty, but enter 1be fame, and
diftrain the Mayor, Commonality, and Citizens of
our faid City of London, by all their lands and
chattels in your Bailiwick, fo that they, or auj
otbers, by their orders, lay bands on them, until
you are olberwife commanded by us comcerning
the fame, and that you anfwer to us the ifJues of
the faid lands, and bave their bodies before the
Barons of our Exchequer a1 Weftminfter, on

" tbe day of next, to appear o
and anfwer a certain Englifb Bill lately exbibited
againf} them before the Chancellor and Barons
of our faid” Exchequer, by James Willis,
Plaintiff, and that you then bave thete this Wril.
Wiinefs, &Sc. at Weftminfter, tbe day of

in the year of our reign.
EroT.

Indorfed, « 4t the Suit of James Willis 8y

Bill.” '
FowLEr.

A?lt‘c'r
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After which, if the corporation continue in
contempt, there iffues an alies and a pluries
Diftringas (thefe differ from the firft Dif-
tringas only by the addition of ¢ as we have
formerly commanded you” in the alias, and
¢ 4s we have many times before commanded
"you”’ in the pluries), and lafﬂy, the fequeftra-
tion is awarded againft their lands, &c. as in
other cafes; with this difference only, that
when the fequeftration is once awarded againft
a corporation, it cannot, as againft private
perfons, be ftayed Gnh entering their appear-

ance®. .

After order is ebtained for a fequeftration.
againft the Defendant, the Complainant’s Bill
is taken pro confzfflo, and a decree made accord-
ingly (1); and the fequeftrators, proceed un-

der

¢ Pree, Chan. 129i—2 Vern, 395. ;

(1) As all the proceffes of contempt which we have
been adducing, and twhich at length eatitle the Plaintiff
to 4 decree pro comfefs, are founded on the Defendant’s
difobedience to the Ssbpoena, by ablconding to avoid that
Writ, he might formerly have cluded juftice; to remedy
which it was provided by § Geo. 1L, c. 25, That where the

) Defendant
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‘der the"controul and authority of the Court,
altually to fequefter the eftates of the Defendant
agreeably to the tenor of the Writ, in or-
der to make fatisfation to the Plaintiff for
the injuries complained of in his Bill. This
Writ of Sequeftration, therefore, as Sir #7l-
liam Blackflone remarks®, fince it never iffues -
till after the Plaintiff has obtained a decree on
confeflion, feems rather intended to enforce the
performance of the decree of the Court, than to
be in the nature of procefs to bring in the
Defendant; and it is the only remedy by the
- conftitution of our Courts of Equity that a
Plaintiff has, in cafe the Defendant abfolutely

refufe to appcar ; for unlefs he come in and

Defendant cannot be foynd to be ferved with Proccfs of
Subpoena, and abfconds, as is believed, to avoid being ferved
therewith, a day fhall be appojnted him by the Court to
appear to the Plaintiff’s Bill, which, being inferted in the
London Gazette, read at the parith church where the De-
fendant laft refided, and fixed up at the Royal Exchange,
if the Defendant do not appear on the day appointed, the
Bill fhall be taken pro cor//fs.—A law fomething fimilar to
this compofed one of the twelve Tables of the Roman
Code. See 2 H.oke's Hp, '316. )

* 3 Com. 444.
' H conteft
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conteft the Suit, the Court has no authority
to inveftigate the merits of the fubje,
f¢ nor can there be any proof againft an abfent
perfon.”” The benefit of the Sequeftration
therefare, which anfwers to the primam decre-
tum of the Roman Law, and to the guanium
damificatus, or damages of the Common Law,
is the only fatisfaction the Plaintiff can at

tain (1).

If, however, the Defendant, either volun,
tarily, or upon return of either of the pre-
ceding proceﬂ'es,' appear to the Complainant’s
Bill, he is then within a like definite time

(1) To obviate the injuftice which muft frequently arife
to the Plaintiff from the Defendant’s obftinately refufing
to come to ifflue with the Plaintiff refpe@ing the matters
in difpute, the Roman Law enterfained a fi&itims con-
teflatio litis, which they called a suaff ‘conteftatio. This
they fuppofed to take place immediately after the procla-
mation or primum decretum ; upon which, if the Defendait
negleQed to appear, they allowed the Plaintiff to proceed to
his proof, which if he efablithed, the fecandum decretm
adjudged him the thing demanded. See For, Rom. 322.—
Gibs, Cod, T. xliv. c. 2, 4.

limited
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limited by the practice of the Court (1), to
| give

(1) This in Jorh Courts is eight days, exclufive of the
day of appearance; but if the Defendant cannot complete
his defence within that time¢, the Court, upon application,
will grant him fuch farther time as may be requifite : and
by the indifcriminate indulgence of the Court he is now in
all cafes entitled, as of courfe, to the allowance of three
applications ; the firft for fix weeks, the fecond fora month,
and the third for three weeks, if he refide beyond the range
of the Court (which in Chancery is now twenty, though
formerly but ten miles, and in the Exchequer fifteen); and
if he refide within thofe diftances, the time allowed him on
each application is a month for the firft, three weeks for
the fecond, and a fortnight for the third: but if he re-
quire ftill further time, the Court will require to be fatis-
fied of the neceflity of fuch unufual indulgence, and gene.
rally obliges him to enter an Appearance with the Regifter
in fix days, ¢ thereby confenting that the Serjeant at
Arms attending the Court fhall go againft him as in a Com-
miffion of Rebellion returned wox eff inventus, in cafe he do
not put in his defence within the time limited by the or-
der.”” See For. Rom. 83.—Hinde 144.

By the ancient Civil Law, where the libel was preferred
to the Judge, a copy was delivered to the Reus, or Defen-
dant, who was to make his defence in ten days; if
he fuffered this time to elapfe, the cdiczum primum iffued
againft him, and after ten days more, the editum fecuns
dum; after a further period of ten days, the edictum pe-
remptorium ; and laftly, if he ftill held out for the fpace
of ten days longer, judgment was given againft him on de-
fault; and thefe were called the dilationes, or times to an-

H: fwer;
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give in upon oath the matter- he has to offer

in hjs defence. Of this we are now to enquire.

fwer : But after the cftablifhment of provincial judges, the
dilationes were abolifhed, and the 4&r or Plaintiff, upon
citing the Reas, was required to enter into furety to end his
Suit in two months, and at the fame time to deliver a copy
of his libel to the Reus, who fuperfcribed an acknowledg-
‘ment of its receipt ; after which, he was allowed twenty
days to deliberate whether he would yield to the AQor’s
demands, or conteft the Suit : and at the expiration of thefe
twenty days, if no defence came in, he was prefumed to -
acquiefce in the Plaintiff ’s claims, and judgment was givep
_accordmgly—No-v. §3. . 3.—Codey lib. 3. Tit. g,

But at the inftitution of our Court of Chancery, the time
.allowed by the Civil Law bemg thought too long, and that
by pbc Canon Law (where it was appointed at the dif-
cretion of the Judge) too uncertain, the Subpeena or citation
was at firft made returnable on a day certain in Term, which
( the whole Term bcmg confidered as but one day in law)
,gave him the whole of tha; Term to deliberate ; at the expi-
gation of which he was to put in his defence : but this being
found inconvenient and partial, on account of the diffe-
.rent lengths of the feveral Terms, and the different periods
of the Term at which the bﬁbpu:na might be ferved, they
at length came to the general rule we have mentioned in
. the beginning of our note. See For, Rom, 8.
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Or Derenee To a Surr 1n Egqurty.

THE Deféndant, having appeared to the
PlaintifPs Bill, proceeds to defend himfelf
againtt its allegations. This he may do, ac-
cording to the nature of his cafe, by Dj/~
claimer, by Demurrer, by Plea, by Anfwer; or,
laftly, by Bill exhibited againft the Plaintiff:

As, !
- 1f the Defendant have fio intereft in the
fubjet concerning which the Bill is exhi-
bited, (which is not unfrequently the cafe in:
refpect to one or other of the various Defen-
dants who from an over-abundance of cau-
tion are fometimes made parties to a Suit*) he
may avoid the Plaintiff’s Bill by

A DiscLAIMER.

The technical form of this fpecies' of de-

fence is ufually as follows :

* Sec Rickardfon v. Hubberts 1 Anfir. 654
H3 The
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Tbe Difclaimer of Samuel Dickenfon, ore of:
the Defendants to the Bill of Complaint of
James Willis, an Infant, by John Willis,
bis Father and next friend, ‘Comp/ainant.

TH1s Defendant faving and referving to bimfelf
now, and at all times bereafier, all manner of
advantage and benefit, of exception and otber-
wife, thal can or may be bad and taken, to the

_ siany unlruths, uncertainlies, infufficiencies, and '
imgperfeltions in the faid Complainant’s jaid Bill
of Complaint contained (t), for anfwer tbereu/nto,
or unto fo much and fuch part thereof as is mate-
rial for this Defendant to make anfwer unto, be
anfwereth and faith, THAT be this Defendant
doth fully and abfolutely difclaim (1) all, and

all

(1) See pof, p. 115. 1. (1)

(2) The form we have here given is ofa Difc/aimer only, be-
‘caufe that alone is theDefence we are at prefent confidering ;
but itis rightly obferved by Sir 7. Mitford, (Plead. Chan. 253.
and fee 1 Anfir. 78.) that a Difclaimer can hardly be put in alone,
for though the Defendant may have been made a party by
mere miftake, having never had an intereft in the fubje
of the Suit, yet as the contrary lfkewife may be the cafe,

: 4 and
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all manner of right, title, interefl, and claim
whatfoever in and to 1be Legacy of £ . 800 in the
Complainant’s faid Bill of Complaint mentione?l,
and all otber the eftate and effelts of the faid
Thomas Atkyns, deceafed, in the faid Bill of
Complaint named, and in and to every parf

and he may formerly have had an intéreft which he has
fince parted with, the Plaintiff may require the Difclaimer
to be accompanied by an Axfaver, as to whether that be the
cafe or not; and this is rendered ftill more neceflary by
the modern form of Bills in Equity, which requires a full
and particular anfwer of the Defendant, not only as to whe-
ther the fa&ts be as charged in the Bill, bit how other<
wife, and in what particulars they vary therefrom; and,
confequently, there is no Difclaimer alone to be met with
in any of the books of pradice. The form we have given
ibove therefore fhould, generally fpeaking, be introduced
by an averment ’

THAT the faid Defendant doth not know that be this Defendant,
10 his knowledge or belicf, ever bad, or did claim; or pretend to
bave or claimy nor doth ke now claim, or pretend e have, any
righty titley or intereft of, iny or 1o the faid Legacy of £ +800, or
other the cflates and effelds of the faid Thomas AtKins, deceafs
edy in the faid Complainant’s Bill fer forth, or any part thereof,
either by gift, grant, affignment, or o!b:rvw'iﬁ Bowfoecver, or ofy
iny or to any other the matters and thiags in the faid Complain-
ant's Jaid Bill charged and fet forth; nor did this Defendant
ever, nor now dothy intermeddle or concern himfelf therein or
thereabout, or in or about any part thereof, in any mauner

bowfoever: AND this Defendant doth difclaim, &c.
H 4 thereof ;
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thereof ; AND this Defendant doth deny all and
all manner of unlawful combination and confe-
deracy unjuftly charged againfi bim in and by
the faid Complainant’s faid Bill of Complaint,
without that any other matter or thing in the faid
Complainant’s faid Bill of Complaint contained
‘maerial or neceffary for this Defendant to make
anfwer unto, and nol berein and bereby well and
Sufficiently anfwered unto, confelfed, or avoided,
traverfed, or denied, is true ; all which malters
and Ibihgs this Defendant is rveady to aver,
maintain, and prove, as this Honourable Court
Jball award, and bumbly prays to be bence di/-
miffed, with bis reafonable cofts and cbarges in
this bebalf moft wrongfully fuftained (1).

If there appear on the face of the Com-
plainant’s Bill (2) any defects or objetions
which may be offered in bar of the Plaintiff’s

(1) See poff, p. 121. m. (1)

(2) It is effential, in order to fupport the fpecies of De-
fence we are going to fpéak of, that the objeion be appa-
rent upon infpeion of the Bill itfelf; for if it be founded
on matter debors the Bill, it muft be offered by way of Plea;

as fee poff, ps 109. and I Vez, 426. )
Suit ;
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Suit ; as if the Bill be fo framed as to_be in-
{ufficient to ground a definitive decree upon *;
the Plaintiff appear by his own ftatement to
have no intereft in the fubject of the Suit®;
the Bill require a difcovery which would fub-
ject the Defendant to a penalty or forfeit-
ure (1), or if any other objectionable matter
appear on the face of 1he Bill (2), fuch objecti-

ons may be offered to the Court by Demurrer.

A De-

* Rep. Temp, Finch 82, 1 F, Vez, 449.

Yo dik 210, o Anfir. 478.

(1) Brownfaword v.Edwards, 2 Vex, 243,
et al. 1 Anfir. 82, City of London v,
cafes he may, without demurring (or pleading) to the Bill,

infit upon the fame ‘matter on exceptions. See poff, and 3
Brew, Ch. Ca, 38.

Qliver v. Hayuod,
dinfley, ib. 158. But in thefe

(3) The principal of thefe cafes are colletted and referred
to, Mit. Plead. 7 et fog, and 148 e1 feg.—See alfo 2 Brow:. Ch.
Ca.319.—~4 ib. 11, 480,—2 F, Vez, 97. 459.—2 Anftr. §43.

A want of jurifdi®ion is generally held to be good caufe of
Demurrer,

Chan. 102.) and fee 1 F, ez, 372.—But in Roberdeau v.

Rous et Ux, 1 As, 5§43 it was faid by Hazrdw. Chan. that
the Defendant ¢ fhould not have demurred for want of
jurifdi®ion, for a Demurrer is always in bar, and goes to
the merits of the cafe, and therefore it is informal and im-
proper in that refpe, for he fhould have pleaded to the
jurifdi&ion,” Demurrers, however, are now univerfally

allowed

and is fo ftated to be by Sir 7. Miiford, (Plead.
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A DEMURRER,

For the reafons therein given, demands
the judgment of the Court, whether the De-
fendant can be compelled to anfwer the
Plaintiff’s Bill (1); and is ufually in the fol-

lowing form :

The joint and feveral Demurrer of Edward
Willis ard William Willis, 7wo of the

allowed to lie to the jurifdiGion of the Court, and feem-
ingly with good reafon; for it can feldlom happen (nof
perhaps ever, if the cafe be accurately and explicitly ftated)
that it will not appear upon the face of the Bill, whetlier the
cafe be within the jurifdiction of the Court.

But it is to be obferved, that the fame caufes of Demurtet
will not always extend to ewery fpecies .of original Bill:
thus, for inftance, no Demurrer will hold to a Bill of Di.
covery for want of Parties, nor, in general, for want of
Equity, as the Plaintiff in neither cafe feeks a decree of the
Court, See Mit. Plead. 163. Sece Daubigny et al. vi Das
wallin et al. 2 Anfir, 462.

(1) Itis here to be obferved, that in order to difcounte.
nance the too prevalent practice of offering pleas in bar,
merely to gain time, the Courts will not receive a De-
murrer, (unlefs upon fpecial grounds) after Attachment with
Proclamation has iffued againft the Defendant for want of
his appearance or anfwer. 'For, Rom. 92.—3 Brow. Ch,

Ca. 372, Dy
cfena




A SUIT IN EQUITY. 107

Defendants to the Bil! of Complaint of James
Willis, an Infant, by bis Fatber and next
Jriend, Complainant.

Tuzse Defendants by Proteflation not confelfing or
acknowledging all or any of the matters in and
"&by the faid Bill fet forth and complained of to be
true in manner and form as the fame are therein
and ihereby fet forth and alledged (1), feve-
rally fay they are ad:vifed that tbere is no mat«
ter or thing in the Complainant’s faid Bill of
Complaint contained, good and fufficient in law to
call thefe Defendants to account in this Honour-
able Court for the fame ; but that there is good
caufe of Demurrer thereunto, and they do demur

thereunto accordingly, and for caufes of Demurrer

(1) As it is imagined that a Defendant would in no cafe
endeavour to evade the Plaintiff’s Bill by Demurrer, when
he could venture boza fide to deny the truth of its allegations
upon aath, it is become an eftablifhed rule of judgment in
Courts of Equity, that every thing to which the Demurrer
extends is true ; See 1 Vez. 426.—1 F. Vez. 78, 289. 1 Anfir. 1.
Hence arofe the practice of introducing the Demurrer by a
proteftation againft the trath of any of the fats alledged by -
the Bill; but it has no weight with the Court, and is en-
tirely ufelefs. See goff, p. 115, n. (1),

.- Jay
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Jay, thal tbe Complainant’s faid Bill of Complaint,
in cafe the [ame were true; which thefe Defen-
danis do in no wife admit, contains not any matter
of Equity wbereontbis Court can ground any decree,
or give the Complainant any relief or affifiance as
againf} them thefe Defendants (1) : Wherefore,
and for divers other errors and defets in the Com—
Plainant’s faid Bill of Complaint contained, and
appearing on the face thereof, thefe Defendants
do, as aforefaid, demur in law thereunto, and
bumbly crave the judgment of tbis Honourable
- Gaurt, whether they are compellable or ought to.
tiake any anfwer thereunlo otherwife than- as
aforefaid ; And thefe Defendants bumbly pray to

{1) It is required, by order of Court, that the Demurrer
exprefs the grounds upon which it is founded ; and in doing
this, it muft be pofitive, explicit, and certain, leaving no-
thing to fuppofition or inference. See , Edpll v, Bichannax,
2 F. Vex, 83.—Bowman'v. Lygon, 1 Anfr. 4, Mysidv. Francis;
ibid 74 i ’

If the Demurrer does not go to the whole Bill, it muft
exprefs to what particular parts it is meant to extend ; the
Court cannot elfe determine upon the validity of the De:
murrer without reading the whole Bill.—Per Hard, Chax.
2 Vezo 4510 See alfo Ward, etal, v, D. of Northumberland,
et al. 2 Anfir. 469,

be
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e bence difmiffed with thesr cofts and chargesin
- 1bis bebalf mof} wrong fully fuftained.
' A. StaINsBY (1).

But if the defeéts in the Plaintiff’s cafe are
of fuch a nature as that, though fufficient to
bar the Plaintiff’s Suit, they cannot, or in fa&

do not, appear upon a mere infpection of the
Bill, fuch matter muft be offered in the thape
of

- . A PLEaA,

This is defined to be a Jpecial anfwer, thew-
ing or rc'lying'ﬁpon one or more things as a
caufe why the Suit fhould be either difmiff-
ed, delayed, or barred(2); it does not, like
a Demurrer, reft upon faéts charged in

(1) Every fpecies of Defence to a Bill in Equity,
is required to be figned by Counfel, as evidence of its
“propriety and fufficiency; but as a Degurrer alledges
no fafls, but refts on matters apparent in the Bill, it is not,
like an Anfwer, put in upon the oath of the Defendant.

(2) Prac. Reg. 273. and fee Mit. Plad. 177, et fe7. and
222, et feg.—where the principal cafes allowed to be offered
by way of Plea are cited and referred to. See alfo Bowfer
v. Walley, 1 Anfir. 101, Cooke v. Tombs, 2 ib. 420, Daubigny
ve Pavﬂllm, ibe 462. Routh v. Peach, ib. 519,

the
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the Plaintiff’s Bill, but alledges other facts
to which the Plaintiff may reply *. The form
of a Plea may be thus:

The joint and feveral Plea of Edward Willis
and William Willis, fwo-of the Defendants
to the Bill of Complaint of . James Willis, .

.a# Infant, by John Willis; hss Father and
neat friend, Complainant,

The faid Defendants, by Proteflation (1), not con-
Seffing or acknowledging all or any of the mat-
ters and things in the Complainant’s faid Bill
of Complaint contained to be true in fuch man-
ner and form as the fame are therein declared
and Sfet forth,l do plead the'rezmto: and for
caufe of Plea fay (2), that keretofore, and be-

forc

a See Bicknell v, Gough, 3 Atk. 558. '

(1) Asthe truth of the matters alledged by the Com-
plainant’s Bill are underftood to be admitted by the Defen-
dant fo far as they are not controverted by the Plea, the
fame proteftation is prefixed to this fpecies of defence, as
we have before feen in refpe& to a Dexhurrcr; fec ante
p- 107. 1. (1)

(2) A Plea, like a Demurrer, and for a fimilar reafon, if
it do not go to the whole Bill, muft exprefs particularly to.

what
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Sfore the Jfaid Complainant exhibited his prefent
Bill of Complaint in this Homourable Court ;

what parts it extends; fee Salkeld v. Science, 2 Vez. 107.
And every fa&t and circumftance éffential to render it a
complete equitable bar, muft be clearly, diftin&ly, and po-
fitively averred,.that the Plaintiff may be enabled to take
ifflue upon its validity, 3 Ak, 70.—1 F, Vez. 393. The
Plea rut. alfa be fach as to reduce the matter pleaded to
a fingle poiat, and not confift of a variety of circumftances ;
for the ufe of a Plea is to fave time and expence: but
if two or more facts might be admitted into a Plea, it would
in fa& occafion that very c;pence and delay which the
policy of admitting Pleas was intended to prevent. See
Chapman v. Turners 1 Atk §4. and Whitbread v, Brockbusf,
t Brow. Ch. Ca. 417.—Alo 2 ib. §59.—4 ibe 2§3.—2
F, Vez. 86.—And fee Blacket v. Langlands, 1 Anfir, 14.
Pope v. Bith, ibid 6o. Freeland v. Fones, 2 ibid 407.

"Though the Plea be irregular in its fhape, yet if it be
good in fubftance, the Court will permit it to be amended ;
but that this indulgence may not be ufed for the purpofe of
delay, it will be granted only upon condition that the party
agree to amend by a very fhort day, and that he explain, as
well ¢« how the flip happened,” as the nature of the amend-
ment ; Newman v. Wallis, 2 Brow. Ch, Ca. 147.—2 F, Vez.
85. Seealfo Pope v, Bib. 1 Anfir. 60. and Frecland v, Fomes,
ib. 407, And, for the fame purpofe of preventing delay, neither
Plea nor Demurrer will be received after Attachment with
Proclamation has iffued againft the Defendant; and fo too, a
Plea muft be fet down for argument within eight days after
it is filed, or it will be prefumed to be abandoned. 3 Broav.
Ch. Ca. 372.

to
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“'to wit, on the 9th day of February, whick was
. i the year 1752, the faid now Complainant,
together with John Willis  bis  Fatber,

" in the faid Bill named, did eshibit their
~Bill of Complaint in this Homourable Court
againft thefe Defendants for -tlge Jame 'j*mat-

. ders, and to tl_u_ ﬁ;;ﬁe: effedt, and .. for_" llm like
velief and purpofe s the faid now Complainant
doth by his prefent Bill demand and Jet forth ;
to which faid firfp Bill of Complaiss thefe De-
Sendants did put in their joiht' and feveral
a1gfw_ers ; andthe  faid Coinplainant tlzc\reunto did

. reply, and other proceedings were thereupon
. had ; and the faid former B{ll is flill depend-
ing in this Honourable Court, and the matiers
thereof undetermined, and thcr'cfore thefe De-
fendants do plead the faid former Bill, Anfwer,
and: Proceedings, in bar to the faid Complain-
ant’s prefent Bill, and humbly pray the judg-

. ment of this Honourable Court, whether it be-
 hoves them to make any further or other anfwer
thereunto than as aforefaid, and pray to be
hence difmiffed, with their reafonable cofts and
charges
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Eharges in this behalf moft wiongfully ful
tained.
A STAINSBY (1)i

if, again, thete be fiothing in the Plain-
tiff’s Bill to which the Defendant can or
chu.fcs to demar ; and he has no exterior mat-
ter which it would be proper to offer by way
of Plea; or if his Plea or Deiurrer be aver-
ruled; he may proceed to controvert the
Plaintiff’s claims by Anfwer (2).

An ANsSWER

« Gcneraliy controverts the fatts ftated in
the Bill, ot fome of them, and ftates other
faéts,

(1) Pleas muft be figned by Counfel ; fee ante; p. 169, n. (1)
“They are put in upon the oath of the party, or not, according
t0 the natuse of the matter alledged. See Prac. Reg. 274.

(2) Courts of Equity are apt, and with reafon, to look
with a fufpicious eye upon Defendants who, by gviiling
themfelves of every caufe of Demurrer or Plea, fhew an
unwillingnefs fairly to meet the Plaintiff’s cafe : it is feldom,
therefore, advifeable to have recourfe to thefe modes of
Defence, unlefs to prevent the expence of an examination

of witnefles, or to avoid a difcovery, which might be detri-
I mental
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' fa&s, to fhew the rights of the Defendant in
the fubject of the Suit; but fometimes it
admits the truth of the cafe made by the
Bill, and either with or without ftating ad-
ditional fats, fubmits the queftions arifing

mental to the Defendant’s juft and rightful interefts, And
upon this principle of difcountenancing thefe dilatory Pleas,
and encouraging an open and manly defence, have proceed-
ed many of thofe cafes which we have had occafion to
refer to in the preceding notes. And fee 3 Brow. Ch.
Ca. 38. -

But, independent of thefe confiderations, it is fometimes
prudent to forego the benefit of thofe Defences, and fubmit
to anfwer the Complainant’s Bill ; by which means the De-
fendant has frequently an opportunity of prefling upon the
Court by his Anfwer faéts and circumftances in rebnttal of
the Plaintiff’s claims, which could not, confiftently with
the eftablithed mode of pleading, be offered together with
fuch Defences; fee Mit. Plead. 246.—2 P, Wms. 145.
And where a Difcovery is fought, which, if complied with,
might fubjett the Defendant to difabilities or forfeitures,
it may in fome cifes be more convenient to infift by Anfwer
on his non-liability to make the difcovery, than to plead
or demur to it in the firft inftance ; fee Williams v. Farring-
ton, 3 Brew, Ch. Ca. 38, and 2 Peer Wns. 145.—3 ib. 238.
—But it is to be obferved, that if the penalty which the
Defendant might be fubjeted to by a Difcovery, be of
fuch a nature, as that it can be and is waved by the Plain-
tiff, the Difcovery muft be made, for the reafon upon which

the indulgence proceeds no longer then exifts, *
upon
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upon the cafe thus made to the judgment of
the Court *.”

The form of an Anfwer (as referring to the
. preceding Bill*) may be thus :

The joint and feveral Anfwers of Edward’
Willis and William Willis, two of 1he
Defendants to the Bill of Complaint of
James Willis, an Infant, by John Willis,
his Father and next friend, Complainant,

Thefe Defendants now, and at all times hereafter,
Javing and referving to themfelves all manner of
benefit and adéantage of exception to the many
errors and infuficiencies in the Complainant’s
Jaid Bill of Complaint contained (1), for An-

Swer

2 Mit, Plead. 3.

b Antey p. 29

(1) This ptelude to an Anfwer, Sir 7. Miiford thinks, was
originally intended to prevent a conclufion that the Defen-
.dant, having fubmitted to anfwer the Bill, admitted every
thing which by his Anfwer he did not exprefsly controvert;
and efpecially foch matters as he might have objected to by
Demurrer or Plea. Plead. Chan. 249. And though it ap-
pears at prefent to be entirely ufelefs, and difficult as it in
general is, to account, in a fatisfalory manner, for the many
1z common
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Sfuwer thereunto, or unto fo much, and fuck
parts thereof, as thefe Defendanis are advifed is
material for them to make Anfwer unto : They
anfwer and fay (1), they admit that Thomas

Atkins,

common place phrafes which obtain in our legal proceed-
ings, framed, we are to prefume, when the principles upon
which the Courts had been inftituted were but little
adverted to, er underftood ; yet the reafon faoggefted
feems, in the prefent inftance, to be founded on’ great
probability ; as we find that it was never introduced in the
cafe of an Infant, who on account of the imbecillity of his
jadgment, was, and ftill is, entitled to the benefit of every
exception without exprefsly claiming it.—A fimilar form, it
is to be obferved, preceded the Anfwer of the Civil Law;
<¢ Sub proteflatione de nimia genevalitate, ineptitudine, obfeuritate,
wullitate, et ind:bita fpecificatione di&ti libelli™ Clarke 35.
Fore Rom. go,

(1) The Defendant here proceeds to reply to the feverak
charges alledged againft him in the Bill, and at the fame
time introduces fuch fa&s and circumftances as may tend
to controvert, or to qualify and meliorate them. To
all fuch falls, as it is material for the Defendant to
anfwer, he mauft fpeak direitly and pointedly, and withoue
equivocation or evafion; confefing, denying, or avoiding
not omly the letter, but the: fubflance of cach charge. It is
mot enough, therefore, to deny generally ¢ all matters
charged in the Bill,” but it is requifite that each fpecific
Charge fhould receive a fpecific Anfwer : thus where a Des
fendant was charged with having received particular fums of

' money,




A SUIT IN EQUITY. 117

Atkins, in the Complainant’s Bill named, did
. duly make and execute fuch laft Will and Tefta-
ment in writing, of fuck date, and to fuch pur-
2071 and effe® as in the Complainant’s faid Bill
mentioned and fct JSorth ; and did thereby be-
queath to the Complainant, James Willis, fuck
Legacy of £ .800, in.the words for that purp;;fe
mentioned in the faid Bill, or words to a like
purport or effedt. And thefe Defendants, further
anfwering, fay, they admit that the faid Teflator,
. Thomas Atkins, did by fuch Will appoint thefe
Defendants, Edward Willis and William
Willis, Executors thereof ; and that the faid
Teflator died on, or about, the 20th day of De-

money, fpecified in the Bill, it was held to be infufficient for
the Dcfendant to refer by his Anfwer to a {chedule contain-
ing, as he averred, a full account of all fums of monies teceived
by him; for per Thurlow Chancellor, the Defendant is bound
to “¢ anfwer fpecifically to the fpecific charges in the Bill.”
Hepburn v. Durand. 1 Brow. Cb. Ca. 503. But though the
Anfwer muft be ful] and explicit, it muft at the fame time
* be concife and pertinent. Sce Hilton v. Barrow. 1 F, Vez,
284. Alfo ante, p. 31.0.(2) where the obfervations made on
the rules to be obferved in the form of B, will mutaris
mutandis equally apply to the fubje@ of the prefent note,
As to Supplemental Anfwers—fee Amb. 292.—~2 Anflr. 443,
—ib, 490, -

I3 cember,
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cember, 1748, wrthout revoking or altering the
Jaid Will.  And thefe Defendants, further an-
Swering, fay, that they admit that they, thefe
Defendants, fometime afterwards, to wit, about
the month of Famuary, 1750, duly proved
the faid Will in the Prerogative Court of the
Archbifhop of Canterbury; and took upon
themfelves the burthen of the execution thereof,
and thefe Defendants are ready to produce the
Jaid probate as this Honourable Court fhall di-
refl.  And thefe Defendants, further anfwer-
iné‘, admit, that the faid Gomplainant, James
Willis, by his faid Father and next friend, did
- feveral times, fince the faid Legacy ¢y'[.8w be-
came payable, afply to tlchr;, thefe Defendanis, to
have the fame paid or fecured for the benefit of
the faid Complainant, which thefe Defendants
dcclincd: by reafon that the faid Complainant
was, and [ull is, an Infant, under tbe. age of
21 years. Whercfore thefe Defendants coudd
. mot, as they are advifed, be fafe in making fuch
payment, or in fecuring the faid Legacy in any
" manner for the benefit of the faid Complainant, )
l but by the or'dcr and dz'rc&ién, and ' under
' ' the
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the fanflion of this Homourable Court. And
thefe Defendants, further anfwering, fay, that
&y virtue of the fazd Will, of the faid Tefia-
tor, they poffeffed themfelves of the real and
perfonal Eflate, goods, chattels, and effeéis of the
Jfaid Tefator, to a confiderable amount ; ‘and do
admit that affets of the faid Tefator are come to
their hands fufficient to fatisfy the Complainant’s
faid Legacy, and which affets they admit to be
Jubject to the payment thereof, and are willing
and defirous, and do hereby offer to pay the fame
as ihis Honourable Court fhall direél, being in-
demnified therein ; and thefe Defendants deny
all unlawful combination and confederacy in the
Jard Bili charged (1), without that that any other

matter

(1) Singe note (1) p. 33, was printed off;, I have had occa-
fion to perufe a Bill, drawn by a very eminent Draftfman,
in which the charge of Confederacy has been purpofely
omitted. When the allegation is not made in the Bill, it
can fcarcely be neceffary to fay that it need not be denied by
the Anfwer ; but I cannot omit this opportunity to remark,
that as every fpecies of unneceffary prolixity tends to multi-
ply the expence of obtaining juftice, without anfwering any
ufeful purpofe, it were much to be withed that thefe fuperflu-
ous claufes were univerfally expunged from our legal pro-

' 14 ceedings.
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‘malter or thing material or neceffary for thefe
Defendants to make Anfwer unto, and not here-
in, or hereby, well and fufficiently anfwered un-
th, confeffed, or avoided, traverfed or denied, is
true to the knowledge or belief of thefe Defen-
daonts (1). All which matjers and things thefe
Defendants are ready to qbcr! maintain, and
prove, as this Honourable Court fhall dire ;
“and hwnl»ly pray 1o be hence difmiffed with their

ceedings. Sucha praftice would be perfectly confiftent with
the enlightened and fcientific knowledge of the prefent age,'
and, in the Author’s opin'ioh, do great credit to the difinter-
eftednefs of a liberal profeffion.

(1) This fentence, though fo aukwardly exprefled as to be
utterly unintelligible if conftrued with grammaticalaceuracy,
is intended to import a general traverfe of every thing in
the Plaintiff’s Bill not particularly anfwered. << It feems to
have obtained formerly, and in ancient times, when the De-
fendant ufed only to fet forth his cafein the Anfwer, without
anfwering every claufe in the Bill.” (per Macclesfield, Char-
cellor. 2 Peere Wimns. 87.) and where the Bill is otherwife
fufficiently anfwered, is now held to be unneceflary. And in
the cafe of Infants, whofe Anfwer cannot be excepted to for
infufficiency, it is likewife omitted : as is alfo the previous
charge of Confederacy, Infants being, for want of difcre~
tion, incapable of an att of Confederacy.

reafonable
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xeafonable cofls and charges, in that behalf mofd
wrongfully fuftained (1). 4
G. Mabpocks (2).

There is ftill another fpecies of Defence
which it is fometimes neceffary for a Defen-

(1) This Petitiop for the expences, which the Defendant
has ﬁixﬁaiped by the Plaintiff’s Bill, is the only Prayer which
can be introduced into an Anfwer; and it muft be obferved
with regret that it is the only indemnity which the Defen-
dant can obtain for the unjuft and aggravating calumnies
which are not unfrequently made the fubje& of a Bill in
Equity. The fimple expedient of requiring an Oath of the
Plaintiff, as to his belicf in the trath of his allegations, it is
prefumed, would effe@ually put a flop to the practice of
i:onverting Bills into vehicles of defamation, without fuper-
indacing any poffible inconvenience.

(2) ““ An Anfwer muft be figned by counfel, unlefs taken
by commiffioners in the country, under the authority of a
Commiffion iffued for that purpofe ; in which cafe the figna-
tore by eounfel is not required.” Mit. Plead. 250. See alfo
29 ps123. By the ancient pra@ice of the Courts of Equity,
the Defendant was examined upon the allegations of the Bill,
in Cbancery, by one of the Mafters, and in the Exchequer by
a Baron of the Court. But this has long fince devolved on
the Gentlemen at the Bar in London, and Commiffioners in the
Country; and it is to be hoped without any caufe of regret,
cither on the part of the Court or it’s Suitors,

dant
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dant to refort to, in conjunction with one or
other or all of thofe we have already menti-
ohcd; as where the Defendant is unable to
make a complete Defence to the Plaintiff”s
Bill, without the poffeflion of fome facts
which reft in the knowledge of the Plaintiff
himfelf, or fome of the Co-Defendants to the
Suit, it may become expedient, for the pur-
pofe of procuring fuch difcovery, to exhibit a
.Cross BiLL againft the Plaintiff or fuch Co-
Defendant (1). This Bill differs from an origi-

_nal Bill no otherwife than asarifing from mat-
ter already in litigation, it is not neceffary to
alledge any ground of Equity to fupport the
-jurifdi&‘ion of the Court,

Thefe feveral Defences if the Defendant live
within the range of the Court, i.e. within 20 °
miles in Chanceryand 15 inthe Exchequer,are
required to be figned by counfel ; and, in ge-

(1) ¢ The Crofs Bill is a Dfence, and a‘lways confidered
f0.”” Per Hard. Chy Kemp v. Mackeell, 3 Ak, 812.

neral
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neral (1), put inupon the Qath of the party,
before 3 Mafter in Chancery, or a Baron in
the Exchequer; after which they are depofited
in the office of the Six Crzrks of the re-
fpective Courts.

But if the Defendant refide beyond the
range of the Court, a Dedimus Poteftatem if-
fues (2) to Commiffioners, appointed for the
purpofe of taking his Anfwer at the place of
his refidence ; in which cafe the Anfwer, or
other Defence, need not be figned by counfel,

(1) ‘The Crofs Bill is, of courfe, excepted, and fee pre-
qedin'g notes, An'exception is alfo to he noted in refpect
to the Attorney General, who a@ting by inftru&ion only,
and being, perfonally, a ftranger to the real merits of the
cafe, is not required to make Oath of the truth of his
Defenfive Allegations.

(2) This is applied for by motion to the Court, and if the
i)_cfcndant regularly appeared to the Plaintiff’s Suit, and be
not in contempt, it is granted as of courfe; but if the Defen-
dant be in contempt to an ¢ Attachment with Proclama-
tion,” the Dedimus will not be iffued till he has either offer-
ed fatisfaCtory reafons for his default, or an affidavit be pro-
duced of his inability to travel : for as the Dedimus is
grantable only by the courtefy of the Court, it is with
reafon withheld whenever the Defendant has fhewn himfelf
. unworthy of fuch an indulgence,

4 .as
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as the Commiffioners are held to be anfwera-
ble for the propriety of its contents (1).

The form of this Commiffion in Chancery is
as follows:

A Drpimus PoTesTaTEM i CHANCERY 720
take a Defendant’s Prea, ANswer, or De-

MURRER (2),

(1) The refponfibility of the Commiffioners for the pro-
priety of the Defendant’s Anfwer, is greunded on the ancient
pra&ice of inferting the tenor of the Plaintiff’s Bill in the
Dedimus, when the Commiffioners examined the Defepdant
wiva wece upon the feveral interrogateries it contained; but,
¢ by degrees, the inferting the tenor of the Bill in the Com.
miffion was done in fo loofe 2 manner in the office, that it
became a mere ballad, and was of no real ufe to the parties,
or affliftance to the Commiffioners in framing the Anfwer;
but'was a fruitlefs and unneceflary expence.” Barley v.
Pearfon. 3 Ath. 439, It was thereforcabolifhed by 4 and §
Aane, c. 16, '

(2) A Dedimus empowering the Commiffioners to take a
Demurrer, as well as a Plea or Anfwer from the Defepdant, is
called a fpecial Dedimus ; but as this is more vfually applied
for than the ordinary Dédimu, for taking a lzlca or Anfwgr
only, I have preferred inferting the former kind ; diftin-
guifhing, however, by inverted commas, fuch paflages as are
omitted inthe latter,

GErorGE

“ e




A SVIT IN EQUITY. 123

GroKGE the Third, by the grace of God, of Great
Britain, France, and Ircland, King, Defender
of the Faith,and fo fortb. To Andrew Sim-
fon, Giles Mahew, William Fife; and Peter
Sandes (1), greeting : whereas James Willis
has lately exbibited his Bill of Complaint before
us, in our Court of Chancery, againft Edward
Willis and William Willis, Defendants ; and
whereas we have, by our Writ, lately commanded
the jh;'d Defendant, Edward Willis, ¢ appear
before us inour faid Chancery, at a certain day

- now paft, to anfwer the faid Bill ; Know ye that
we have given unto you, or any three or two of
you, full power and authority,  in purfuance of
the fpecial order of our faid Cour!,” 1o take the
Anfwer of the faid Defendant, Edward Willis,

“(1) Any number of Commiffioners may be inferted in the
Dedimus 3 there are feldom, however, more than four; two
nominated on behalf of each party. The order of naming
them in the Commiffion is -ufually to put the Defendant’s
Commiffioners -firft, and. afterwards the Plaintiff’s. One
Commiffioner on each fide is fufficient ta take the Anfwer,
and if neither of the Plaintiff’s Commiffioners attend, it may
be taken by thofe for the Defendant,
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on hkis corporal Oath (1) uponthe Holy Evan.
gelifts (2) s * or his Plea upon his corpord
Oath,”’ to be adminifiered by you, or any three
or two of youy  or bis Plea or Demurrer
without Oath,” to be refpectively made to the
Jfaid Bill ; and therefore we command you, or
any three or two of you, that at fuck day and
place as you jfhall think fit, you go to the faid
Defendant, if he cannot comveniently come 1o
you, and take his feveral Anfwer, Plea, or De-
© murrer refpeiively, as aforefaid, to the faid
Bill, the fame being plainly and diflinttly writ-
ten upon parchment ; and when’you fhall have
* Jfo done, you are to fend the fame clofed up under
the feals of you, any three or two of you, unto us
in our faid Court of Chancery, without de-

(1) Or if the Defendant be a Peeror Peerefs, “¢ upon his
perfonal Honour.” If a Quaker, * upon his folemn Oath -
or Affirmation,” to be made before you, according to the
form and tenor of the ftatute in that cafe made and provided.
If a Corporation, ¢ under the common feal of the faid
Corporation,” &c. ;

. (2) If the Defendant be a Jew, inftead of ¢ Holy Evan-
gelifts,” the words, ¢ upon the, Sacred Pentateuch or Five
Books of Mofes,” are inferted.

' bay,
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day (1), wherefoever it fhall then be, together
with this Writ. Witnefs ourfelf at Weftmin-
fter, the day of in the 36th
year of our reign.
ARDEN,
Indorfed * By the Court.” WINTER (2).

In the Excbequer. the form of the Dedimus

is thus :

GeorGE the Third, &c. To our beloved An-
drew Simpfon, Giles Mahew, William
Fife, and Peter Sandes, greeting : Know ye

(1) Stri&ly the return of the Dedimus fhould be regulat-
ed by that of the Sxbpzna ; asif the Subpana be made return-
able on the firft day of a Term, the Dedimus fhould return
on the laft day of the fame Term; and if the Subpcena re-
turn on the laft day of any Term the Dedimus fhould be re-
turnable on the firft of the enfuing Term : it is moft ufual,
however, to make it returnable ¢ without delay,” which by
the practice of the Courts is underftood to mean the f7# re-
turn of theenfuing Term, if it ifflue during a Term, and the
laft return if it iffue in the Pacatim. It is neverthelefs fre-
quently made to fuit the convenience of the Parties, and

varied according to the diftance of their refidence from
London. '

(2) The Mafter of the Rolls, and Defendant’s Six-Clerk,
that
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that we have affigned you, and do hereby give to
y0u, or any twd or more of you, full power and
authority to examine Edward Willis, Defen-
, dant, touching the matters tontained in a Bill
of Complaint lately exhibited ogainft him and
others, bgfbre the Chancellor and Barons qf our
Exchequer, at Weftminfter, 2y James Willis,
Complainant, and o make his Anfwer thereot,
and engrofs the fame on parchment ; and there-
ffore we command you, that at fich day and place,
or ddys and places, a5 any two of you_fhall ap-
point, you, or any two or mote of you, do care-
Jully examine the faid Defendant, touching the
matters aforefaid; upon his corporal Oath; 1o be
by him takén on the Holy Gofpels of God, before
you, or any two or more of you, and do éake his
Anfwer thereon, and engrofs the fame on parch-
ment, and that the faid Defendant do fign the
Jame, and do fend the fame, taken in form afore-
Jaid, before the Barons of our Exchequer, at
Weftminfter, onthe  day of next,
clofed up under the hands and feals of any tto or
more of you, together with this Writ. Witnefs
the Right Honourable Sir Archibald Macdo-
' nald,
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nald, Xat, a¢ Weftminfter, #he . dayof
in the 35th year of our reign,

By order of Court made the fame day, and by the

Barons.
ELioT.

The Anfwer being duly taken, and fworn
to by the Defendant, it is tranfmitted with the
Dedimus to the Court, cither perfonally by
one of the Commifflioners, or by a meffenger,
who, receiving it immediately from them,
fwears ¢ that it has not been opened, or alter-
ed, fince he fo received it;> it is then depo-
fited and filed in the office of the Six Clerks
of the Court, thére to remain as of record.

If the Plaintiff conceive that the admiflions
of the Defendant’s Anf{wer are alone fuffi-
cient to fubftantiate his cafe, and entitle him
to a decree of the Court, he may proceed to
fet down the caufe for hearing on Bill and
Anfwer ; but if the difcovery be incomplete,
or the allegations of the Bill be infuﬂici.ently

K replied
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replied to, the Plaintiff may prefer exceptions
to the Defendant’s Anfwer, and pray that it
may be rendered more full and particular in
the points excepted to. Thefe Exceptions
will be the next object of our confideration.

Or
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Or ExcepTIONS TO A DEFENDANT’s
ANSWER,

I F the Anfwer of the Defendant, when
filed, appear to be defective or eva-
five (1), the Plaintiff may take advantage of
fuch infufficiency by Exceptions(2), in like

manner

(1) Or if the Plea or Demurrer of the Defendant be over-
ruled upon hearing, and the Defendant anfwer alfo, (even
by denying Combination) the Plaintiff muft except to the
Defendant’s Anfwer, otherwife he will not be obliged to
amend it ; but if the Demurrer or Plea be to the whale Bill,
this is not neceffary. See Cotes v. Turner, Banb. 123,

(2) In moft of the proceedings which have hitherto been
the fubject of our obfervation, we have found an opportunity
(of which we have frequently availed ourfelves) to remark the
refemblance that gcnerilly prevails between the pra&ice
of our Courts of Equity and that of the ancient Civil
Law; but the fimilarity here fails : Exceptions to the
Defendant’s Anfwer are purely creatures of our own; the
dilationes, or exceptions of the Civil Law, being confined to the
libellus articulatusy or Bill, and anfwering, in a great meafure,
to the Plea and Demurrer of our Courts. In truth the rgfpon-
JSioof the Civil Law could hardly admit of Exceptions, for
there the Defendant was examined upon the charges of the
libel, wiva woce by the judge, who obliged him, on pain of

Ka Contumacy,
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manner as we have feen the Defendant might
avail himfelf of Objcctions to the Plaintiff’s
Bill by Plea or Demurrer. '

The form of thefe Exceptions is the fame in
both Courts, and is this :

ExcEpTiONS fo an ANSWER in the Courls of

CHANCERY and EXCHEQUER.

In CHANCERY.

Between James Willis, 8y John Willis
his Father and next friend, Complainant,

Contumacy, to give dire& and unequivocal anfwers to each |
article ; and this was formerly the practice, we have before
obferved, in our own Courts ; the Mafters in Chancery, and
the Barons of the Excheguer, having been ufed to take the
Tefendant’s Anfwer to the feveral Interrogatories of the Bill |
from his own mouth. Sce antz, p. 12. n. (2). and For. Rom,

g1. Butth having been afterwards left to Counfel and \
Commifiicners,. fometimes proved to be fo negligenty
performed, as to render the admiffion of Exceptions neceffary
in juftice to the parties,

But no Exceptions will hold to the Anfwer of an Infant.
See ante, p. 120. n. (1). and Stwrdwick v. Pasgiter. Bunb.
538. “Alfo 4 Brow, Ch, Ca. 256, Nor to an Anfwer put
in without Oaih, Hill v, E. of Buie, 2. Foqu.11.

ond
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and Edward Willis and Williem Wil-
lis, Defendants..

Excepr10Ns taken by the faid Complainant to
the Anfwer put in by the faid Defendants to
the Complainant’s Bill of Complaint in this
Caufe. ‘

Firft— Fot that the faid Dtfendants have not, ac-
cording to the beft of their refpettive knowledge,
informa}ibh, and belicf, fot forth and difcovered
in their faid Anfwer, whether the faid Teftator,

Thomas Atkins, in the Complainant’s faid Bill

named, duly made and executed fuch laft Will

and Teflament, in writing, of fuch date, and of

Sfuch purport and effet, as in the faid Bill men-
_ tioned, &c. (purfuing the words of fuch

Interrogatories of the Bill as are not

fufficiently anfwered) (1).

(1) See ante, p. 37. Thefe Exceptions muft ftate particu-
larly, and with accuracy, the points in which the Defen-
dant’s Anfwer is defe@ive, ar they will be sejected as vagpe
and impertinent. Care fhould alfo be taken that no point
be omitted to which Exception can be taken, as no new Ex«
ceptions can afterwards be added. See Wickins v. Pras,

Baunb, 246, .
K3 ' Secondly
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Secondly—For that the faid Defendants have
not, according o the befd of their knowledge, in-
formation, and belicf, anfwered and fet forth
whether the faid Complainant hatk or hath not,
by his faid Father and next friend, applied to

* ... the faid Defendanis, &c. &c. or how other-

wife,

In all which, and divers ather particulars, the
Jaid Complainant is advifed, and humbly infifls,
the Anfwer of the faid Defendants is altogether
cvafive, imperfecl, and infufficient : Wherefore
the faid Complainant doth except thereto, and

| humbly prays that the faid Defendants may be
compelled to amend the fame, and put in a full
and fufficient Anfwer to the Complainant’s faid
Bill. _

‘ A. MaNNING.

Thefe Exceptions, like other pleadings. in
the Courts of Equity, are required to be
figned by counfel, as a teftification of their
propriety, and after being fairly tranfcribed,

are
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are filed (1) in the office of the Six Clerks of
the Court, with the reft of the pleadings in the
Caufe.

(1) The suleprefcribed by the Court of Chancery in refpe®
to the time of filing Exceptions to a Defendant’s Anfwer s,
that if the Anfwer be put in during Tera, the Plaintiff fhall |
have eight days after the expiration of the Term; and if in ,
a Vacation, he fhall have till the fame period in the
Term immediately following. But in the Excheguer, where
greater difpatch, as we formerly obferved, is required
out of refpe to the Supreme Magiftrate, whofe debtors
the fuitors of that Court are fuppofed to be, the Plaintiff
muft produce his Exceptions within four days after the
commencement of the next Term, after the coming in of the
Defendant’s Anfwer, and fet them down to be argued within
four days after they are filed. See Hinde, 360. 2 Fow. 2 ; and
fee Bern. 53.—3 Ath. 19.—If Exceptions are not filed within
thofe periods, the Plaintiff is fuppofed to acquicfce in the
Defendant’s Anfwer; unlefs, indeed, upon application to the
Court, he afterwards obtain leave to file them nuse pro sunc,

It may here be obferved, that if the Defendant, together
with an Anfwer, have either pleaded or demurred to the Dif-
covery fought by the Bill, the Plaintiff is to be careful not
to except to the Anfwer till the Plea or Demurrer has been
argued, for if he do, he admits their validity ; it would
elfe be impoffible to determine whether the Anfwer were
fufficient or not: But this rule does not hold where the
Plea or Demurrer goes only to the relicf, and not to the
Difecovery of the Bill. See 3 Peere Wms, 326. Lond.
4ffur. v, Eaft Ind, Comp. and fce Baker v. Pritchard, 3 Ak,

389.
K 4 If
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If the Defendant allow the propriety of the
“Plaintiff’s Exceptioms, he muft, within the
time limited by the courfe of the Court (1),
put in a further An{wer (32). -But if the De-
fendant conceive his Anfwer to be fufficient,
an order is, in Chancery, obtained to have the
proceedings (that is to fay, the Bill, Anfwer,
and Exceptions) referred te one of the Mafters
of the Court. Should the Mafter report it in-
fufficient, the Defendant muft fubmit to anfwer
more particularly, unlefs, by Exceptions te
fuch Report of the Mafter (3), he appeal to the

* (1) 'This in the Exchequer is eight days in a 'Town Caufe,
and a fortnight in a Country Caufe, though further time
will be allowed on application to the Court ; and the Anthor
believes it to be the fame in Chancery. See, however, the
obfervations made in the cafe of Gorden v. Pitty 4 Brow, Ch.
Ca, 406. and 2 F, Vez. 270.

(2) Of which, in the Excheguer, he muft give notice to the
Plaintiff. See 1 Anfr. 86. A further Anfwer is in all refpe@is
fimilar to and confidered as part of the firft Anfwer ; if, there-
fore, any thing contained in the firft be repeated in the fecond,
(unlefs it vary the Defence in point of fubftance) it will be
deemed impertinent, and expunged with cofts. See Mirn
Plead. 252. ‘

{3) No precife time, within which Exceptions aze to be
exhibited to a Mafter’s Report, feems to be limited by either
Court; it muft, however, be within a reafonable time after
he has prepared his draft, or he may refufe to receive them.
See 1 4fir. 277, .

4 Jjudg-
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judgmcnt of the Court, and obtain 3 different
determination.

In the Exchequer, the Exceptions were for.
wmerly referred to ope of the Barons, who
€xamined into thejr fufﬁciency,. as the Maftep
does in Chancery ; byt that pratice hag been -
1ong difcontinued, apg they are now
before the Court in the firt inftanc
there receive 2 final decifion (1).

argued
€, and

Exceptions to the Mafters Report are in the
following form .

Excrrrrons 4 4 Master’s Rerory of the
fuffciency of an ANsweg,
In Cuancery,

Between James Willis, 4y John Willis, b/
Fatber ang vext friend, Comp/ainant, and
Edward Willjs and William Willis,
Defendant s,

ExCertIONS 14k08 CYthe faid Complainant 1o 1h,
Report of E. Leeds, Ef;. one of the Mafiers

f1} By 2 fate order of the Court, Exceptions are to be
fet down for argument at the expiration of fous days (one
exclufive, and ¢he other inclufive) from the day of their
being flled: if this be negletted, they are over-ruled, as of
Cugfks 8¢t 2 Fony, Prac, 5o

S
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of this Court, made in 1bis caufe, and bearing ’

date the day of 1795.

Firft Exception, For that the faid Mafter bas
in and by bis faid Report flated, That, &3¢,
(purfuing the words of the Report) duz the
Jaid Mafler bas not flated or fet forth, &Sc.
(according to the nature of the objec-

tions)
Second Exception. For that, &c.

In all which particulars the faid Complainant doth
~except 1o the faid Mafler's faid Report, and
bumbly appeals therefrom to the judgment of

this Honourable Court.
Wapmav.

That thefe Exceptions may not be frivo-
- lous, or taken merely for, the purpofe of delay,
they are not only required to be figned by
Counfel, but a depofit of g/. is required to
be made by the Defendant with the Regifter

of the Court, as a compenfation to the Plain-
tiff
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tiff for the delay occafioned in the progrefs
of his Suit, in the event of the Exceptions
being over-ruled (1).

But if the Mafter’s Report be confirmed,
and the Anfwer confequently determined to
be infufficient, the Defendant muft, within
the time before mentioned, pofitively, and
without further evafion, put in a further
Anfwer to the Plaintiff’s Bill. Should his
further Anfwer be alfo infufficient, it may be
excepted to in like manner as the firft. But
if it be a third time reported infufficient,
the Defendant will be committed to the Fleet
prifon, till he put in a full and complete An-
fwer to every allegation material to be replied
to; and if his contumacy ftill continue, the
Plaintiff’s Bill will be taken pro confeffo (2).

. But,

(1) And if the Plaintiff prevail in any one of the Excep-
tions, he will he entitled to the depofit. See 4 Brow. Ch.
Ca. 1.

(2) This is in conformity to the pra&tice of the Civil
Law, where, if the Reus, after three fucceflive examinations
upon the libel, fill perfifted in giving a vague and incom-

plete
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But, in order to proceed in our Suit, it is
neceflary for us to prefume that the Defen-
dant’s Anfwer was either originally {ufficient,
or has at length become fo by amendment (1);
and the next proceeding which occurs ‘will be
the Plaintiff’s Replication (2).

plete- Anfwer, he was detained in wimnlis til} he con-
formed ; and in cafe of perfevering in obftinacy, the Libel
was procceded upon as true, and judgment given accord.
ingly.

(1) Had it occurred to us, we might have before ob-
ferved, that a Defendant will not be permitted (on applica--
tion) to amend his Aafwer by varying the ftatement of any
material fz8s admitted in the Plaintiff’s favour, but he
will in fome cafes be allowed to withdraw the admiffion of
a point ot conclufion of /zw made by ignorance or inad-

© vertency. Sce 2 Fern. 334, and Pearce v. Grove, 4mb. 65,

(2) It were, perhaps, impra&ticable, confiftently with
perfpicuity, to infert in a treatife of the prefent nature
every proceeding which the variety of circumftances occa-
fionally attending one or other of the different ftages of a
Suit may, by pofibility, render neceflary in- the progrefs of
a caufe. Such as moft frequently occur we fhall endea-
vour to recollet as often as occafion may afford us an opper-
tunity of introducing them. And it may here, therefore,
be noticed, that if the Plaintiff perceive by the Anfwer of
the Defendant that his Bill isin any refpect defeftive as for
want of parties, or otherwife, he may lefore replication

obtain leave (as of coxrfe) to amend his Bill, A’
n
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An amended Billmuft ftate fo much of the original Bill as may
be neceflary to introduce the amendments, but no more; if
it do more, the redundancies will be deemed impertinent.
‘The amended and original Bills are, to moft purpofes, con-
fidered as but one Bill, and make up the fame record ;
and the Defendant, having once appeared, meed not be
fetved with a freth Subpana. See Abingdon v. Butler, 1 F,
ez, 210, and Angerflein v. Clarke, ibid. 2504
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Or RepLICATION TO DEFENDANT’S ANSWER.

IF the Anfwer of the Defendant contro-
vert the facts charged in the Phintiff’s Bill,
or fet forth new facts and circumftances which
the Plaintiff is not difpofed to admit (both
of which is ufually the cafe) he may
maintain the truth of his own allegations,
and deny the validity of thofe alledged by the
other party in a Replication (1) to the Defen-

dant’s An{wer.
The

(1) The Replication, according to the modern praflice,
confifts of a general averment only, of the truth and fuffi-
ciency of the Plaintiff’s Bill, and as general a denial of
the fame properties in the Anfwer of the Defendant; but
formerly, if the Defendant’s Anfwer ftated new fa&ts in
oppofition to thofe alledged in the Bill, the Plaintiff
was accuftomed to reply by a jpccial ftatement of other
fa&ts not before charged. This produced a Rejoinder
by the Defendant, afferting the truth and {fufficien-
cy of his Anfwer, and alledging the contrary of the
Plaintiff’s Replication. A Sur-rejsinder frequently followed
the Rejoinder, a Refatter the Sur-rejvinder, and fo on, as
long as new falts were fet forth by one party, and
(in order to put them in iffue) denied by the other;

fee.
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The form of a Replication is the fame in
both Courts, and is ufually in thefe words:

A General REPLICATION 10 a Defendant’s
ANswer.

In CHANCERY.

Between James Willis, &y bis Fatber and
next friend, Plaintiff, and Edward Wil-
lis and William Willis, Defendants.

fee Prac. Reg. 314, 315. But the inconveniencies occa-
fioned by thefe multifarious pleadings on each fide gave
rife to the more recent practice (copied from the Civil Law ;
(For. Rom, 108.) of introducing fuch new pofitions as
occur after iffue joined by Supplemental Bill. Which fee poff.

But there ftill are cafes where a fpecial Replication may
be neceflary, or at leaft advifeable ; as where a Plaintiff is
defirous of controverting only a part of the Defendant’s’
Anfwer, and admitting the reft, or where he would avoid
the effe@s of any improvident demands of his Bill, A form
of this fpecies of Replication will therefore be introduced
in a fubfequent note.

It fhould be obferved, that no Replication is to be made
where the Defendant difc/aims generally to the whole Bill,
but otherwife when the Difclaimer goes only to a part of
the Bill; See Williams v. Long fellow, 3 Atk. §82.

If the Plaintiff reply to a Plea or Demurrer, he admits
them (if true) to be good, Parker vo Blythmorey Prec. Char.
58.

The
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Tbe Replication of James Willis, Complasmams,
vo the Anfwer of Edward Willis and Wil.
liam Willis, Defendants.

Tuis Repliant, faving and referving t0 biﬂﬁ_lf
. all and all manner of advaniage of Exception

which may be bad and taken 1o the manifold
" errors, uncertainties, and infufficiencies of the

Anfwer of the faid Defendants (1), for Replica-

tion thereunto, faith, that be doth and will aver,

maintain, and prove bis faid Bill 1o be true,
certain, and fufficient in the Law to be an-

Jwered unio by tbe faid Defendants, and thay ihe

> Anfwer of the Jaid Defendants is very unceriain,
evafrve, and infufficient in the Law, to be veplied

. (1) This refervation of liberty to except to the Defen
dant’s Anfwer was probably founded on the fame prefump.
tion as that which anciently fuggefted the propriety of a
fmilar refervation at the beginning of the Anfwer itfelf;
fec ante, p. 115. 0 (1). Ulfelefs, however, as it wasthere ob- -
ferved to be in an Anfwer, it feems to be moft peculiary
futile in a Replication; for the Plaintiff was never fuffered
to except to the Defendant’s Anfwer, after he had ence
fubmitted to reply to it, Prec. Chan. §8.—The reader will
perceive by a preceding note, that thefe refervations are not
ufed in the cafe of an Infant, though we have here retaxncd

it for the fake of umform:ty.
. unto
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L

wnio by this Repliant (1) s without that that any
other matter or thing in the faid Anfwer con-
tained material or effelfual in the Law to be
replied unto, and not berein and bereby well and
JSufficiently replied unto, confeffed, or avoided,
traverfed, or denied, is true ; all which matters
and tbings this Repliant is ready to aver, main-
dain, and prove as this Honourable Court fball
direi?, and bumbly prays as in and by bis faid
Bill be batb already prayed (2).

The Replication being merely a contefta-
tion of the Defendant’s Anfwer, for the pur-

pofe

(1) It may appear a ftrange inconfiftency to a ftudent
wnufed to the uncouth forms of legal proceedings, that the
Plaintiff fhould reply to what he afferts to be ¢ infufficient
to be replied unto,’” and thould neverthelefs have forborne to
except to thofe infufficiencies, though his Replication begins
with an exprefs declaration of his readinefs to avail himfelf
of every advantage : But it is to be obferved, that the purpofe
of the Replication is merely to put in ifie, by an affertion
on the one fide, and a denial on the other, the matters in
quettion between the parties.

~ (2) The form we have here given is of a geweral Repli-
cation ; but we have obferved in a preceding page 142,n. (1)
that Jpecial Replications are fometimes neceflary, The form
of a Special Replication may be thus: :

L The
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pofe of putting the allegations between the
parties completely in iffue, it is not required
to be figned by Counfel, but is filed by the

The Replication of Jo W. Complainant, to the Anfaver of
E. W. and W. W, Defendants :

Tuis Replianty faving and referving, e, for Replication unta
the Anfaver of the faid Defendant, faith, that be this Repliant
dith, in and by this bis Replicationy awave bis demands of
tithes of Eafter Offerings, demanded by bis Bill, and men-
tioned in the faid Defendant’s faid Anfawer, and does in m
wife infif} thereupon or require or intend, any examination of
witneffes in this caufe concerning or refpefing the famey and
aonly infifis upon his other demands made in and by bis faid Bill ;
and that be dith and will avver, maintain, and prove bis faid
Bill as to all the demands therein contained (excapt only as 1o

 abofe bercin befire excepted and waeved) to be juft and true,
certain ayd fufficient in the law to be anfovered unto by the
Jaid Defendant, and that the Anfaver of the fatd Defendant is
antrue, ancértain, and infufficient in the law to be replied wun
&y 1his Repliant, for divers manifeR errors und sintertainties

. therein comtained, withoat that, &ec.; all awhich matters and
‘vhings this Repliant is ready to avver, maintain, awd prove, as
this Hononrable Conrt fhall dire&t, awd prays as in-and by bit
Jaid Bill be bas already prayed, except as berein before ex-
cepted,

. A. Marxrixe.

A Special Replication muft be figned by Counfel ; andif:
it be irregularly framed, or contain matter not in the Bill,

‘it may be demurred to. - See Gudfellow ve Maz/bally 1 Ch,
“Repe 137, :

PlaintifPs
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“Plaintiff’s Clerk in Court, as of courfe, 'on
receiving inftructions for that purpofe (1).—
“The next proceeding in a Suit is the Rejoinder
of the Defendant.

(1) In Chancery, the Replication muft be filed within
three Terms after the Defendant’s Anfwer; and in the Ex.
¢hequer, formerly the mexty, but now the fame Term. The
" rule in Chancery appears to be derived from the Civi/ Law,
by which, we have feen, the 4% was obliged to proceed in
his Suit within two months, or have his Bill difmiffed ; but
that in the Exchequer feems more conformable to the ancient
Common Law, where, if the Defendant did not reply within
the next Term after the Plaintiff’s Plea came in, judgment
of non pros was awarded againft him, See For, Rom, 113,
Hinde 288, Fow, 435,

s
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Or RejoINDperR TO A PrLainTIFF’s REPLicA-

TION.

THE Plaintiff, having filed his Replication,
proceeds to ferve the Defendant with a $ué-
pana to rejorn(1) and to join in Commiffion

for the examination of witnefles.

(1) The Subpena to rejoin anfwers to a fimilar citation
in the Civil Law, which clofed the /Jitis comteflatio; and the
.reafon given by the Civilians for its introduétion was pro-
bably that which occafioned it to be adopted by our Courts
of Equity, namely, that unlefs the Defendant were cited pre-
vious to the examination of witnefles, the receptio teflium
would be a mere nullity, as the Defendant would have no
opportunity of enquiring into their credibility, or of co-
cxamining them relative to the faéts they were to fupport,
which might poffibly bring out circumftances in his favour;
but it was not neceflary with them, nor is it with us, that
the Defendant fhould appear to the Citation, becaufe, as it
is a procefs entirely in his favour, he is left to avail himfelf
of it or not at his difcretion. ‘The caufe, therefore, is com-
pletely atiffue upon the mere fervice of the Subpzna, and no
Rejoinder is, in general, attually filed. And, indeed, Sir 7
Fekyll feemns to have held, that the caufe was fufficiently at
iflue by the Replication, ¢ for the Iffue is offered by the De-
fendant’s traverfe, and a Rejoinder is only a fition of the

Court,” Rodney vo Hare, M/, 296.
The
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. Theform of this Subpcena is, in Chancery,
precifely the fa:me as the commom Subpcena
ad re/pondendum, and 'returnable and ferved in
the fame,;manner (1); but in the Excbequer
the form varies by exprefling the caufe of ci-

tation—As

Subpeena to REJOIN in the EXCHEQUER. '

GroRGE the Third, &c. To Edward Willis
and William Willis greeting : We command
-and firitly enjoin you, that all excufes apart,
you appear before the Barons of our Exche-
quer at Weftminfter, on the day of

next, to rejoin to the Replication of
James Willis, lately made and filed to your
'Afgfwcr; and thisin no wife omit under the
penalty of £.100, which we fhall caufe to be
levied upon your goods and chattels, lands and

(1) See ante, p. 61, et feg. 'The ancient praitice in refpe&t
to the return and fervice of the Sxbpena to rejoin may be
feen, Foro Rom. 122.~Toth, 20, ‘The prefent mode is to
apply to the Court by Motion to have the Subpera made
returnable immediately, and that fervice on the Defendant’s
Clerk in Cout may be deemed good fervice.

) ., L3 temements,
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tenements, to our ufe, if you peglet this our
prefent command.  Witnefs, &e.
. Evrror.

No Indorfement—-Bﬁt labelled,
¢« To Edward Willis, to rejoin to the Repli-

cation of Fames Willis, lately filed to your
Anfwer.”

The Rejoinder (when ufed) afferts the truth
and fufficiency of the Defendant’s Anfwer,

- and avers the contrary of the Plaintiff’s Re-

plication in the following form :

A RejoINDIR of a Defendant to the Plaintiffs
RepLICATION,

The Rejoinder of Edward Willis and Wil-
liam Willis, Defendants, to the Replication
of James Willis, an Infant, Complainani.

Tuese Defendants, faving and referving to them-
Jelves, feverally, all and all manner -of benefit
and advantage of Exception which may be had
or
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. ar taken to the many uncertaintics, imperfeli-
ons,and i@/iﬁ'ciencies of and inthe Replication of
the faid Complainant, for Rejoinder to the fame,
-do feverally fay (in all and cvery matter and
thing ¢s in and by their Jfaid Anfwer they have
Jfaid) they will feverally aver, juftify, maintain,
and prove their faid Anfwer in all and every

. matier, claufe, fentence, article, and allegation

therein contained, to be juft and true, and cer-.
tain and fuficient in the Law to be replied unto,
in fuch fort, manner, and form, as in their

Jfaid Anfwer the fame are fe¢ forth and de-.

clared, and that the faid Replication is very
untrue, uncertain, and z'nﬁgﬂicieht in the Law to
be rejoined unto by thefe Defendanis ; without
that that any other matier or thing in the faid
Replication contained material or effectual in
the Law to be rejoined unto by thefe Defendants
and not herein and hereby well and fufficiently
rejoined unto, confeffed or avoided, traverfed or
denied, is true ; all which matters and things
thefe Defendants are ready 10 aver and prove,
as this Honourable Court fhall award and di-
reft ; and thefe Dgfendants pray, as in and by

L 4 their
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 their faid Anfwer they have already feverally
prayed.

1

The caufe bemg now complctcly at iffue,
the pames proceed to provc the fcvcral alle-
gations contained in their refpective pleadings,
by the examination of ‘witnefles; which will
therefore be the next fubjett of our enqui-
ries (1) - , s

(i) Ina former page, where we fpoke of InsTrTUTING
a Svit 18 EquiTy, we noticed the feveral kindsy f
Bills by which fuch Suit might be commenced; - and in an
biflorical treatife of this natare, thofe were, perhaps, all
that we could with propricty have there introduced: but,
befides the original Bills, by which a’' Suit may be initituted,
there are others of an ewxilizry nature, by which it may
be added to, continued, or revived, as circamftances may
‘render neceffary. Thefe, arifing between the original
inftitution and final determination of the Suit, may net im-
properly be denominated smterlscatory Bille, and as they:can
in no wife become requifite till after iffue be joined between
the parties, prior to which, (agreeably to the pra®ice of
the Civil Law) any defet in the Suit may be remedied by
- amendment, this feems to be the moft proper place for ad-
verting to them. ‘Thefe fpecies of Bills, are
" 1« A SurrLemeNTAL Bill, which is ufed for the
purpofe of fupplying fome irregularity difcovered in. the
formation of the original Bill, or in fome of the pro
ceedings upon it; or fome defeét in the Suit,. arifing from
events happening fince ti:e points in the original Bill were at
ifue,
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PR
ifiue, and which gives an intereft to perfons not parties to the
Suit. (See 1Ak 291. 3 ibidy133, 217,370). ‘This Bill, after
reciting the original Bill, and the proceedings which have
beexhad upon it, the circumflances which render the Sup-
plemental matter neceffary, and the refpe in which the fate
of the caufe and of*the partiesis varied by fuch circum@ance)
Pmeds s : .. -
T the end, therefore, that the faid E W. and W, W, may ﬁ.

werally anfwer all and every the matters and things berein bé-.

JSore -charged by way éf Supplement ; and that they may difsver

arnd fet forthy &c.  And that your Orator may be relieved in

the premifes, as the nature and circumflances of bis cafe may re-

quire.  May it pleafe your Lordfbip to grant Subpcena, &, (as
" in the original Bill.)

Ir the Suit, by any event fubfequert to the inftitution of
the Suit, become abated, it may be renovated
2. By BixL of Revivog;and ifthe event, occafioning the
abatement, does not affet the intereft tranfmitted, in fuch ¢
manner as to make it fubjet to litigation in 2 Court of Equi-
ty, the Suit may be continued by Bill of Revivor merely; this,
after thortly fetting forth the original Bill, and proceedings,
the Abatement, and Title to revive (Se¢ For. Rom. 230, Com.
Rep. 59a. 3 P. Wms. 348.) prays
Z0 the endy therefore, that the fuid. Bill, Anfwers and other pro-
ceedings thereupon bady may fland revived againfl the faid
Defendants, and be in the fame plight, flate, and condition, as
the fame awere in at the time of the Abaterent thereof ; May is
pleafe yaur Lordbip 1o graut aute your Qrator bis Majefly’s
mofi gracious Writ of Subpena ad Revivendum, 1o be direéted
10 the faid, (5¢, commanding them refpeflively, at a certain day,
and under a certain pain, thevein 1o be limited, perfonally 10 be
and appear before yaur Lordfbip, in this Hononrable Canrty then
: ad
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. @pd theve 1o foew canf, if canfe there be, nwhy the faid Suit

. and proceedings. fo apatedy as aforefaid, fbould xot be revived,
and be in the fame ;ligbz, Satey and condition, as the fame
quere in at the time of the Abatement thereof : and that your
Orator may be furiher relieved in all and fingular the premifes,
o 19 your Lordfbip may feem -meety and bis cafe may require :
and your Orator fball ever pray, e,

. And fhonld the eveat, which occafions the Abatement, he
accompanied with etber eircumftances neceflary to be ftated
to the Court, in order to obtain a complete decree, fuch cir-
cumftances mult be Rated to the Court, by way of Supple-
menta] Bill, added to the Bill of Revivor.

'To a Bill of Revivor the Defendant muft fhew caufe in 8
days after Appearance, or the Suit will fasd revived as of
sourfe. g Prer Wims. 348,

By if the Abatement of the Suit happen by an event
which 'may occafion the intereft tranfmitted, to be eontefted in
a Conrt of Equity, the benefit of the Suit cannot'be obtained
by a Bifl of Revivor, e womine, but muft be fought by

3. 4z or1GrNAL BiLy in the NATURE of a Bill of Re-
vivor. (See t £g.Ca. Abr.2. 1 Cb.Ca.174. 1 Vern. 426.2 ib,
§48.) It isfaid-to ‘be original merely for want of a privity of
‘Title between the parties to the former, and thofe to the lat-
ter Suit, and when the validity of the aledged tranfmiffion of
intereft is eftdblifhed, the Suitis in the fame fituation asit
would have been by Bill of Revivor merely, in cafe the efta-
blithment of fuch intereft had been unneceflary.

This Bill, like the Bill of Revivor, fates the original Bill
and proceedings, the Abatement, and the manner in which
the intereft of the party deceafed has been tranfmitted ; and
it mutt likewife charge the validity of fuch tranfmiffion, and
ftatethe rights which have accrued by it, See Mit, Plead. 88.

5 . Ir
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Ir,again, the intereft of a party to the Suit be, by any event,
wholly determined, and the property become vefted in others
not claiming undecr him, (fee 2 Eg. Ca. 4br. 3.) the benefit
of the original Suit cannot be obtained by either of the laft
mentioned Bills, but by

.4 AN'ORIGTNAL BivLL in the nature of A SUPPLEMEN-
o oL Brrr. ThisBill muft ftate the original Bill, and the pro.
ceedings had uponit; the event which caufed the Abatement
of the Suit, and the mannerin which the property indifputehas
become vefted in the perfon entitled; thew the equitable
grounds upon which the parties are entitled to the benefit of
the former Suit, and pray the decree of the Court, adapted to
she nature of the Plaintiff ’s cafe. See Mit, Plead. go.

A Bill for this purpofe feems to differ from an original
Bill in the nature of a Bill of Rewviwer, in this, that ¢ upon
an Original Billin the nature of a Bill of Rewivor, the benefit
of the former proceedings is abfolutely obtained, fo that the
pleadings in the firff caufe, as alfo the depofitions of witnefles
(if any have been taken) may be ufed in the fame manner as if
‘they had been filed or taken in the Jetmd caufe, (1 Atk. 89.)
and if any deeree has been made in the firt caufe, the fame
decree will be made in the fecond caufe, (2 Vern. 548, 672.x
Eq.Ca. Abr. 83). Butinthecafeof an Original Bill in the na-
tare of a Supplemental Bill, a new Defence may be made ; the
pleadings and depofitions, though ufed to fome purpofe, can-
not be ufed to the fame exsent as if filed or taken in the fame
‘caufe, (fee Prec. Ch. 212) and the decree, if any has been ob-
tained, ¢ is no otherwife of advantage than as it may be an
jnducement to the Court to make a fimilar decree.” Mir,

Plead. 68, See alfo Coke v. Fountainy 1 Vern. 413.
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Or tHE ExaMinaTioNn or WITNEssES,

I N the feveral proceedings we have hither-
to had occafion to enumerate; as applicable to
our Courts of Equity, the reader has perceived
a great refemblance in fubflance, though gene-
rally a difference in form, to thofe ufed in our
Courts of Common Law. But in the Exa-
mination of Witnefles, a material difference
prevails, both in form and effet. The Exa-
minatiqn‘ in Courts of Law being ore tenus, in
the prefence of the judge and of the Court, and
impromptu at the time of trial ; whilft that in
the Courts of Equity, agx"ccably to the Civil
Law, is conducted in private, and upon Inter-
rogatories, or queftions in wriiing, previoufly
framed for the purpofe (1).

In

(1) The writers upon our Common Law never fail to ap-
prife the ftudent of the fuperior advantages of the former to
the latter mode of examination : their remarks are certainly
founded on reafon; and they are fan&tioned by expe-

rieace. In a private and fecret Examination, taken down
' in
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In Chancery, if the witnefles refide within
20

-

in writing before an officer or his clerk, (they obferve)
a witnefs may frequently depofe, what fhame or the appre-
“henfion of immediate contradictien, would prevent his tefti-
fying in a public and folemn tribunal, and in the prefence of
the witnefles of the adverfe party.—Thatan interefted or care-
lefs fcribe may, in the Courts of Equity, by dreffing up the
depofitions in his own words and language, make a witnefs
fpeak what he never meant; whercas, at the Common Law, ‘
he has an opportunity to correct or explain his teftimony, if
cither he mifapprehend the queftions put to him, or his an-
fwer be mifunderftood, or his meaning attcmgxcd to be per-
verted.—That the very manner of the witnefs giving evi-
dence is not unfrequently afufficientindication of the truth or
- falfity of his teftimony, an advantage entirely loft in the Courts
of Equity : To which may likewife be added the age, qua-
lity, and other circumftances attending the petfon or fituation
of the witnefs, which are of infinite ufe in enabling us to
form an opinion of his veracity.—That the occafional quef-
tions of the judge, the jury, and the counfel, propounded to
the witneffes on a fudden, often (in the language of Sir Marr,
- Hale) ¢ beat and boult oat the truth,” which might have
been fupprefled in delivering his evidence under a formal
fet of Interrogatories, ' previoufly framed.—Nor is the pre-
fence of the judge, as Sir William Blackflone obferves, 2 mas-
ter of fmall importance ; for befides the refpe and awe with
which his prefence will naturally infpire the witnefs, he is
able, by ufe and experience, to keep the evidence from wan-
_ dering from the point iniflue. See 2 Hale Hifl, 140, 3 Blac.
Com. 373. 'The ancient Roman law, as may be colle@ed
“from Quintilian (fee Infi, Orat, 1. §. ¢, 7.) fegms to have been
con-
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20 miles of London (1), this Examination is
taken before a public officer, appointed by the
Court for that particular purpofe ; but if they
refide beyond that diftance, a Commiffion, or
Dedimus Poteflatem is granted to four Com-

conformable to that of our Common Law ; and it would be
far from an incurious or ufelefs enquiry, to trace the
fteps by which fo important a variation from the original
and, apparently, more wholefome pradtice was effeCted, and
the reafons by which it was produced. It is, however, by
no means the only inftance to be met with in hiftory, of the
wifeft inftitutions degenerating from their ‘original eftablifh-
ment ; frequently by the interefted policy, and fometimes by
the negligence, of the fovereign or the legiflature. _

This mode of Examination by written Interrogatories, is,
perhaps, the moft exceptional part of the Conftitution of our
Courts of Equity, and, it is feared, has not unfrequently
been the means of fheltering from juftice frauds which
would have been detetted by an ore/ Examination. It
was formesly, however, carriecd on in a manper which
rendered it fomewhat lefs exceptionable thaa it is at pre-
fent, See p-f, p. 159, n. (2)e

(1) The common range of the Court of Chancery, we
have before feen to be rer miles, . and this is the diftance li-
mited by the Cours in refpett to the Examination of Wit.
nei'fes, (fee Ord. Chan. 109); but in practice commiffions are
feldom applied for, unlefs the witneffes refide at leaft 20 miles

~from London, as the expence of the Commiffion, when they
refide at a lefs diftance, is foun d to exceed that of a perfonal

attendance before the Examiner, .
miffioners
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miffioners (two nominated by each party) (1)
authorizing them to take the depofitions of
the feveral witneffes, at the refpective places
of their refidence (2).

(1) The ufual way of naming Commiflioners, is for the
Plaintiff and Defendant to produce refpeQively four names,
and each party ftriking out two, the remaining four
are appointed Commiffioners. If, however, etther of the
parties objet to all the four named by the other, the objeét-
ing party may move the Court that other foar may be named |
in their flead; or if either party refufe to ftrike out two

names, the Coart itfelf, on Petition, will do it. See Gil.
¥26, 135

(2) We obferved, in a former page, that the Bills or Peti-
tions of Suitors, in our Courts of Equity, were anciently pe-
rufed by the Court itfelf, previoufly to their being filed, and
the Anfwer of the Defendant taken by one of the Mafters or
Barons; but that the Court afterwards became fatisfied with
their having been perufedor taken by a praitifing barrifter
or commiffioners. In refpeét to the Bill and Anfwer, no ma-
terial inconvenience, pethadps, arofe from this deviation from
the original pradtice; but a fimilar remiffnefs was unfortu-
nately fulfered to prevail in the Examination of witnefles,
which were formerly queftioned wiva woce upon the feveral
Interrogatories, by the Mafter of the Rolls in Chancery, and
by one of the puifne Barons in the Exchequer. Thispractice,
if revived, would, I apptehend, much weaken the objeétions
urged by the Commentators on our Laws, as mentioned in
a preceding note, againft the prefent mode of Examina-
tion in Equity, See ante,p. 43, 1. (2). p. 123, ™ (2). P+ 1565
n, (1),

In
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In the Exchequer the range of the Cdurt,
within which witnefles are examined in Loz-
don, is only 10* miles ; and the practice there
differs from that in Chancery, likewife, inthis,
that in Chancery there is but one Examiner
appointed for the purpofe of examining all
Witnefles, refident within the Circuit before
mentioned, whereas, in the Exchequer, each
Baron has his own {worn officer for taking
fuch Examinations ; and the feveral Barons
have, moreover, authority to take Examina-
tions perfonally before themfelves ; which au-

" thority is not confined to the ordinary range
-of the Court in granting Commiflions, but
extends to any part of the kingdom.

“The form of a Commiffion is in Chancery as
follows :

‘A Commission 70 ExaMINe WITNESSES in

CHANCERY,

GeorGE the Third, by the grace of God, of Great
. Britain, France, and Ireland, King, Defender

& Foaw, Prac. 62.

of
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of the Fuith, and fb forth. - To Samuel John-
fon, Mayot Edwards, William ‘Mafon, and
Peter Warne, greeting ; Know ye that we, in
confidence of your prudence and fidelity, have
appointed you, and by thefe prefents do give unto
you, any three or two of you (1), full power and
authority diligently to examine ‘all Witne[fes
whatfoever, upon certain Interrogatories to be
exhibited to you, as well on the part of James
Willis, Complainant, as on the part of Edward
Willis and William Willis, Defendants (2),
or either of them ; and therefore we command
" you, any three or itwo of you, that at certain
days and places, to be appointed by you for that
purpofe, you do caufe the faid Witnefes to come
before you, and then and there examine each of
them apart, upon the faid Intcr.roga(orie_;, on
their refpeétive corporal Oaths, firf taken 6eforé
-you, anmy three or two of you, upon the Holy,

(1) If there be feveral Defendants, who_ have appeared by
different clerks in Court, ¢ any two or more of you” isin<
ferted inftead of ¢ any three or two of yeu,”

(2) If the Commiffion be obtained on the part of the De-
fendant, this order of naming the partics is reverfed.

M Evan-
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Evangelifis (1) ; and that you do take fuch their
Examinations, and reduce them into writing on
parchment ; and when you jfhall have fo taken
them, you are to fend the fame o us in our
Chancery, without delay (2), wherefoever it
Jhall then be, clofed up, and under your feals, or
the feals of three or two of you, diftinéily and
plainly fet forth, together with the faid Inter-
" rogatories, and this Writ: And we further
command you, and every of you, that before you
aét in, or be prefent a1, the fwearing or examin-
ing any Witnefs or Witneffes, you do feverally
take the Oath firft fpecified in the fcheduls here-
wnto annexed (3) ; and twe do give you, any three,
fwo,

(1) See ante, p. 126; n. (1 & 2.)

(2) A Commiffion may be made returnable on a general
retuin day, or on. any day certain in Term, or ¢ without de-
~ lay;” in which laft cafe, if it iffue in Term, it holds to the firft
return of the next Term ; and if in the Vacation, to the laft
seturn of the fame Term. See 3 4i. 593.

(3) The form of this Oath, as annexed to the fchedule
sefered to, is this :

You fball, according 10 the befd of your fkill and knowledge, truly,

Jaithfully, and without partiality to any or either of the paries

in this Canfe, take the Examinations and depofitions of all and

' 4 every
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.~ two, or one of pou, full power and authority
© jointly, or feverally; to adminifter fuch Oath, to
" the reff or any cther of you, upon the Holy
- Evangelifls ; and we further command that all
and cvery the clerk or clerks, employed in tak-
ing, writing, tranfcribing, or ingroffing ihe
degofition or depofitions of Witneffes, to be exa~
* ‘mined by virtue of thefe prefents, fhall, before he
or they be permitied to aél as clerk or clerks as
eforefuid, or be prefent at fuch examination,
Jeverally take the Oath laft fPecified in the faid
. fehedule annexed (1): and we alfo give you,

or

every Witnefs and Winelfes, produced and examined & wirtue
of the Commiffion bereunto anmexed, upom the Intesrogatories
now prodaced and left with you. And you fball not publifs,
difelofe, or make known to any perfon or perfoms <wbomfoever,
except to the clerk or clerks by you employed, and fworn 1o fecre-
ey in the execntion of thit Commiffion, the contents of all or any
of the depfitians of the Witneffesy or any of them, 1o be taken by
_you and the other Commiffoners in the faid Commiffin named,
o any of them by virtue of the faid Commiffieny until publication
Soadl pafs by rale, or orderof the High Court of Chancery.

(1) This Oath is asfollows :—Yox Ball traly, faithfully, and
awithowt partiality to-any or either of the parties in this Canfe,
Ma take
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or any onc of you, full power and authority,

Jointly and feverally, to adminifler fuch Oath to

fuch clerk or clerks, upon the Holy Evangeli/is.

Witnefs ourfelf at Weftminfter, the  day of
in the 361k year of our reign.’

‘ ~ ARDEN.
Indorfed « By order of Court.” WINTER.

Label—To Samuel Johnfon, Mayot Edwards,
William Mafon, and Peter Warne, Gents.
any three or two of them, to examine Witneffes,
as well on the part of James Willis Plaintiff,
as on the part of Edward Willis and William

take and rwrite dowom, tranferibe and ingrofsy the depofitions of all
and every Witnefs and Witnffes produced and examined by the
Commiffioners, or any of them named in the Commiffion berexnts
annexedy as far forth as you are direled and employed by the
Jaid Commiffimers, orany of them, totake, write duum, or ingrofi
the faid depofitions, or any of them 5 and you fball nat publift,
difelofe, or make known to any perfen or perfons whomfoever, the
somtents of all or any of the depofitions of the Witnelfes, or any of
them, 1o be taken, awrote doum, tranfiribedy or ingroffed, by
you, or whereto you foall have recourfe, or be in any awife privy,
until publication foall paf by rule or order of the High Court of
" Chancery. 'The form of this, and the preceding Oath,
were prefcribed by Lord Macclesfield and Sir 7. Febyl.
See Ord., Canc, 207.

. Willis
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Willis Defendants, returnable without delay on
14 days notice to the Defendants (1).
| ARDEN. .
WiNTER,

In the Exchequer the form is thus:

A CoMmMissIoN Zo examine Witnefles in the Ex-

CHEQUER.

GEORGE the Third, &c.  To our beloved Samuel
i Johnfon, Mayot Edwards, William Ma-
" fon, and Peter Warne, greeting: Know ye
that we give to you, or any two or more of
you (2), full power and autbority to examine cer-
tain Witne[les upon Interrogatories, to be exhibited
* before you, or any two or more of you, as well on
the part of James Willis, Complainant, as on
the bebalf of Edward Willis and William

(1) This was the ancieat notice of trial in a caufe at Jaw,
and from thence taken—For. Rom. 126. If, however, the
commiffion iffue in Eaffer Term, and be returnable in Triv
nity, ten days notice is held to be fufficient on account of
the fhortnefs of the Vacation.

(2) Sce ante, p, 161, m (1).

M 3 Willis,
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Willis, Defendants (1) ; and 1berefore we
command.you, that at fuch day and place, or days
ayd places, as any iwo or more of you fball
appoint, you, or any two or more of you, do fum-
mon the faid Witne[Jes to appear before you, and
do carefu/?y examine tbhem and ‘amj of them
each [eparately by bimfelf or berf!f upon ibe
. Jard Ipterrogatories, on ibeir refpeéive corporal
oaths, 10 be by them feverally taken on the Holy
. Gofpels of Gad (2), before you, or.any two or' moré
pf "you, and do take their depofitions thereupon, and
- engrofs ihem on parchment, and do fend the fame,
taken in form aforefaid, before the Barons of our ‘
Exchequer at Weftmintfter, o, &c.(3) clofedup |
‘z.mder the bands and feals of ar;ry #wo or more of
Jyou, '_w;tb the faid Interrogatories and this Wit : (
And we furtber command you, that before any one ‘
of you fball proceed to adminifler an oath foany |
of the faid Wilne[Jes, or 1o examine any of them, |
or be prefent at any fuch Examination, you fball |
take the oalb firft mentioned in the Scbedule bere- |
|
|

(l‘) See ante, p. 161, 1. (2),
(2) Secante, p. 126, n. (1 &z).

- '(3) See antey p. 162, 1. (2).
' . unto
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unto anwexed (1) ; And we give {0 you and ¢very -
of you full power and authority, jointly or fepa-
vately, lo adwinmfler the faid Oath on the Holy
Gofpels of God 1o the reft, or to any otbev of
you : And we furtber command, that the perfon
or perfons who fball ferve as Clérk or Clerks to
2ake, write down, tranferibe, or ingrofs the depo-
Sitions of the Witne[Jes to be pm;’aced before and
examined by you, or amy of you, by virtue of
thefe prefents, fball, before be or they be per-
mitted to ferve as_fuch Clerk or Clerks as afore-
Jatd, or to be prefent 4t the Examination of any
"Witne[fes, take the Oath laff mentioned in the
faid Schedule (2) ; and we give 1o you and every
of you full powef and authority, jointly or feve-
rally, to adminifier the faid Oatb on the Holy
Gofpels of God ¢orporally to fuch Clerk or
Clerks ; provided that the above-named Defen
“dants bgve fourteen days molice given to them

refpeciively of the day and place of your firft

(1) This Oath is in the fame words as that in Chanccry,‘
See ante, p. 1624 1, (3).

(3) Sez ante, p. 163, 0. (1).
M4 Sitting
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© fitting about the execution of ‘thefe prefents (1).

W'tlneﬁ, &, at Weftminfter, the day of
~in the-361b year of our reign.

By the Barons (2).

L Evrror.

. Proper notice having been given to the
Defendants of the time and place of executmg
the CommlfT ion, ]nlerrogaiorm, or queftions,
previoufly framed and fettled, are produced on
each fide, and feparately read to the refpective
Witneffes (3), and their fefponfcs or depofi-

S tlbns

" (1) See ante, p. 165, n. (1).

- (2) Or ¢ By fat of Baren Thompfen,” if it iflue by the
autharity.of one of the Barons.only, and not of the Court
itfelf, '

(3) The ufual method of procuring the attendance of
the witnefles before the Commiffioners is by Summons under
their hands; but as this is not compzlfory, if there be any
reafon to apprehend that they will neglect to attend, a
Subpana may be procured to compel their appearance. The
form of Summonfes for this purpofe may be feen— Hixde,
336.—1 Fow, 102. 'The forms of the Subpazna are thefe :

Subpeena ad teflificandum in Chancery,

" GeORGE the Third, &c. To James Henry Nevil gree/ing : We
“command and firiftly enjoin you that, laying all ither maters
afide;
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2/ons taken down in writing by the Commif-
fioners. '

afide, and notwithflanding any excufe, you perfinally be and ap-
pear before Samuel Johnfon and otbers, Gommiffiomers appointed
in our Chancery, at fuch times and places as the bearer bereof
SBall appiinty 10 tefify the truth in a certain canfe depending in
our faid Court on the bebalf of James Willis, an Infant ; and
this you may in no wife omit, under the penalty of £ .100,
Witnefs, e,

, Subpeena ad teflificandum in the Excheguer.

Grorcz the Third, e, To James Henry Nevil, greeting =
We command and firiétly enjoin you, that all excufes apart, you
perfonally be and appear before Samuel Johnfon, Mayot Ed-
wards, William Mafon, and Peter Warne, our Commiffsoners,
or any two or more of them, by irtue of our Commiffion, under the
Seal of aur Court of Exchequer az Weftminfter, at fuch day
and place, or days and places, wbich onr faid Commiffianers, or
any two or more of them fball appoint you, to 1eflify and inform
our faid Commiffioners concerning certain Articles or Interro-
gatories 1o be then and there propofed to you' on the part and
bebalf of James Willis; an Infant, Plaiutiff, againff Edward
Willis and Wiiliam Willis, Defendants ; and this you are in
no awife to omity under the penalty, Jc. (as in Subpeena to
appear and anfwer). Witnefs, e,

The fame rule is obferved in regard to the number of
witnefles allowed to be inferted in thefe Subpacnas as in
thofe we have before fpoken of ; viz. tbrec in Chancery and
Sfour in the Excheguer : and they are ferved in the fame
manaer as other Subpeenas,

The
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The form of. fuch Interrogatories in eitber
Court (‘mulatis mutandis) may be thus (1) :

InrerrOGATORIES exbibited in Equity.

\  INTERROGATORIES 20 be adminiflered to Wit-
neffes 10 be produced, fworn, and examined in
@ certain caufe depending in the High Conrt
of Chancery ; wherein James Willis, 2y
John Willis, &is Fatber and next friend, is
Complainant, and Edward Willis and Wil-
liam Willis, Executors of tbe laft Will and
Tefiament of Thomas Atkins, deceafed, are
Defendants.  On the part and bebalf of the
Jaid Complainant ; that is to fay,

(1) ‘The Interrogatories exhibited by the Commiffioners
were formerly annexed to the Commiffion, but by the pre-
{ent pradtice, founded on the mutual convenience of the
parties, they are delivered to the Commiffioners at the
opening of the Commiffion : As they’are Rill however fup-
pofed to be annexed to the Commiffion, the Commiffioners
<cannot, without the fpecial leave of the Coprt, examine the
Witnefles npon any new Interrogatories differing from thofe
firft delivered to them—See Prec. Chan. 386, But in re-
fpe@ to the Exominer in Town, who is a public officer of
the Fourt, it is otherwife, See pofl,

Firft
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Ficft Interrogatory—Da you know (1) the paftie;,
Complananis and Defendants, in the Title of
. thefe Interrogateries named, or any and which
of 1bem, and bow long, &e. &c. ? Declgre tbe
" pruth gnd your knowledge therein.

Second Interrogatory—Did or did wot the faid
Thomas Atkins, in the foregoing Interrogaio-

- yies named, #uer, and when, and where, in your
Jight or prefepce, or in the prefence of eny and
what other perfon or perfons 1o your knowledge,
Sigw, fedd, publifp or declare, bis laft Will and

o { e}h_mt -in writing, or any and wha} writing,
as and for, or purporiing (0 be, his laff Will,
&c, @c? Declare.

Third Interrogatory—Do you know of ayy appli-
cation or applications which have beess made by or
on the bebalf of the above-named Complainant to
the Defepdants above-named, or eitber and which
of them, for the payment of the Legacy of £ .800,

(1) Iaterrogatories muft be concile, and to the point ; if
otherwife, or if they be leading or direfory, as ¢ do »a yor
know,” they will be fupprefled, See 1 F. Vez, 400,

"
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- in the pleadings in this canfe mentioned to bave

" been bequeathed to or for the bemefit of the faid
Complainant; Se. If yea, fet forth wbhen, or
about what time or times refpeitively, and by
whom by name, and to whom and where, fuch
application or applications was or were fo made,

. and whether the fame was or were in any and
wbat manner complied with or affented to, or
refufed .and-rejeiied, and by whom and for any
and what reafons 2 Declare, &c.

Lattly—Do you know of any other master er thing,
. or bave you beard, or can you fay, any thing
. touching the matters in quefiion in this caufe,
tbat may tend to the bengfit and advantage of
the Complain‘ant_ in this caufe, befides what you
bave been interrogated unto 2 If yea, declare the
Jame fully, and at large, as if you bad been par-
ticularly interrogated thereto.
A, MaNNING (1),

" (1) By order of Court, Interrogatories muft be perufed,
and figned by Counfel, before they can be exhibited.

. , After
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. After the Oaths have been duly adminif-
tered to the Commiflioners, their clerks, and
the refpetive witnefles, the depofitions are
taken, and fairly franfcribed, in the following
form :

Derositions in EQuiTy by CoMMIssION.

Derosttions of Witneffes, produced, fworn, and
examined, on the - day of  inthe
36th year of his prefent majefly, king George
the Third, and in the year of our Lord 1795, at
the houfe of W. Brown, known by the fign of
the Buth, fituated in the parifh of Kelfal, in the
county of Nottingham, by virtue of a Com-
miffion, iffuing out of his majefly’s High Court
of Chancery (1), to us Samuel Johnfon, Wil-
liam Mafon, and others, direGed, Sfor the exa-
mination of Witne[fes in a Caufe there depend-

- ing, between James Willis 4y John Willis Ais
Father and next friend, Plaintiff, and Edward
Willis and William Willis, Defendants, on

(1) In the Excheguer ¢ out of and under the feal of his
Majefty’s Court of Exchequer at Weftminfter,” to, &¢.

the



174 A TREATISE OF

the part and behalf of the faid Complainant (1) 3
we, the alling Commiffionersunder the faid Com-~
miffion, and alfo the refpettive clerks by us em—
ployed in taking, writing, tranferibing, and en-
groffing the faid Depofitions, having firft duly
taken the Oaths annexed to the faid Commiffzon,
according to the tenor and effeét thereof, and as
thereby required. i

James Henry Nevil of Pelligate, in the
county of Northampton, Efg. aged 30 years,
or thereabouts, a Witnefs produced, fworn, and
examined, on the part and behalf of the faid
Complainant (2) James Willis, depofeth and
Jaith as follows :

(1) Each party joining in the Commifiion, afoslly exhibits
Interrogatories; the pradtice of examining the Defendant’s
Witnefles upon the Interrogatories of the Plaintiff only, ez e
comverfo, which is fometimes done, being difcountenanced
by the Courts as partial and dangerous. :

(2) The practice is, when a Witnefs is produced, that he
fhould be firft examined upon the Interrogatories of the party
producing him, and then upon the Crofs-Interrogatorics of
the other fide. '

To
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To the firft Interrogatory—Tui1s Deponent

- _faith, that he knows the faid Complainant James

Willis, and hath fo known him for the fpace of

,3 years laft paft, or thereabouts, and doth alfa

know and is well acquainted with the faid De-

fendants Edward Willis and William Willis,
&e, .

To the fecond Interrogatory—THhis Depo-
nent faith, that he was prefent and did fee
‘Thomas Atkins, i the pleadings in this Caufe
mentioned, fign, feal, publifh, and declare as
and for his laft Will and Tefiament, a certain
writing, Je. .

To the third Interrogatory—Turs "Deponent
Jaith, that in or about the month of January
laft, he this Deponent 'wds,. together with John
Willis the Father of ‘the faid Complainant
James Willis, at the houfe of, and in company
. with, the faid William Willis, and doth well re-
member that the faid John Willis did then and
there addrefs the faid Defendant on the part and
in bebalf of the faid Complainant, and requefied
that

o
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that he the faid William Willis or kis Co-exe-
cutor the faid Edward Willis, would pay or
otherwife fecure for the benefit of the faid Com—
Jlainant the faid Legacy of £ .800, &c. Ce.

And to the laft Interrogatory—THis Depo-
‘ nent faith, he doth not know of any otber matter
or thing, &Jc. &e.

James Henry Nevie,
SaMUEL Jounson,
WiLLiam Mason (1).

If the Witneffes be examined in Toz‘wz be-
fore an Examiner (2), the form of the Depo-

fition will neceffarily vary, as .
Depos:-

‘(1) The Interrogatories are figned by the Witnefles exa-
mined, and the a&ting Commiflioners.

(z) As the Examiner is an officer of the Court, a&-
ing as its deputy or fubftitute, the form of the Subpana
to compel the Appearance of Witneffes before him, differs
from that to teftify before Commiffioners, and is precifely
the fame in form as that which iffues for the attendance of
parties before the Court itfelf, viz. ¢ That you perfonally
be and appear defore us in our Chameery immediately after the

’ B receipt
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Dsrosttions ix EQuity defire an Examiner.

WirnEsss examined in a Caufe depending and
“at iffue in this Honowradle Cour?, wherein James
Willis an Infant by Johm Willis his Father
and next friend is Complainant, and Edward
Willis and William Willis are Defendants, on

" the part and behalf of the faid Complainant, by

~ Alexander Morgan, Efg. Examiner in Chan-

Cl’yo

James Henry Nevil of, &c. aged 30 years
and upwards, being produced as a Witnefs on
the part and behalf of the Complainant in this
Caufe, was on the day of
in the year of our Lord 1795, fhewn in pnﬁm
at the feat of Mr. Hlll (who is the clerk
in Court for the Defendants, in the title hereof

receipt of this, wherefoever it fhall then be, to anfwer con-
cerning thofe things which fhall be then and there objected to
yom” &c. As in Chancery, therefore, the Writ appoints .no
time or place for the party’s Appearance, a written notice,
figned by the Plaintiff ’s folicitor, exprefling thofe particulars,
and the purpofe for which his attendance is requmd, is deli-
vered to him.-at the time of fervice,

N | named)
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- named) by M¥. Vaugh one of the fworn clerks
in my-office, who then alfo left a note of the name,
title, and place of abode of the Deponent, at the
Jeat aforefaid (1) ; and afierwards, on the fame
day and year, the fard bepaumt being fworn and
examined, depofeth and faith as follows :

ift. To the firft Interregatories—The faid
Deponent faith, that, Ec. (as before®.) .

A. Moracan,
R. HinpE (2).

The Depoﬁtions being completed, they are
clofely bound up, and (being fecured from in-
fpection by the fignatures and feals of the fe-
veral Commiffioners), fent to the Court out of
which the Commiffion iffued by a meflenger,
‘who makes Oath that‘ the ¢ faid Depo-

{1) This is required in order to give the adverfe party an
opportumty of ctofs\—examxmng the witnefles,

_‘ ‘ame,_p.l75_ '

(2) Unlefs theDcpoﬁtion§ are ‘ﬁgned by the Examinerand
fix clerk, they will not be permiteed to be read at the hearing,

fitions -
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fitions have not been opened or altered fince
they were delivered to his charge.” They
are then committed to the cuftody of the clerk
#n Court; who prepared the Commiffion, ifta- .
ken in the Country, or detained by the Exa®
miner, if taken in Town, till publication has
pafled (1) by rule or order -of Court. After
which they may be infpe&ed, or copiesof them
;ielivered, at the requeft of any of the parties.

After publication has paffed, the parties,
regularly, are to proceed. to a Hearing; but
fhould the evidence on either fide appear to
be exceptionable, on account of the difcredit
or incompetency of any of the Witnefles,
leave may be obtained, on motion, to obje

(1) When the examination of Witneffes on both fides is
perfeted, either party ferves the other with a rule ororder
of Court, importing that the Depofitions will be made pub-
Tic, unlefs fufficient caufe be fhewn againtt it, within a time
therein expreffled. If no caufe be fhewn, the ruleis made
abfolute; this is- termed ¢ paffing publication,” and
abfolves the Commiflioners and Examiner from their refpec-
tive Oaths of fecrecy.

N2 ]

by
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t6 the validity of their teftiraony (1). The me-
thod of doing which, is by the exhibition of
Artisles, which may be in the following form =

ArTIcKES of EXCEPTION t0 the CREDET of &
Witniss s CHANCERY.

ArrrcLes exhibited by James Willis Complain-
- ant, by John Willis his Father and mexf
friend; in a certain Caufe now depm:ling and
at i[fue in the High Court of Chancery, wherein
the faid Jaroes Willis by his faid Father is

- Complainant, and Edward Willis and Wil-
liam Willis are Defendants, to. diferedit the

- Feftimony of Henry James Nevil, g Witnefs
examined before Alexander Morgan, Efg. one

. of the. Examinexs of the foid Court, (or if the
Witneffes were examined by Commiflioners)

{1} In ftrictnefs, the proper time and manner of cxhxbmng
obje&ions againft the Competency of Witneffes, is by Inter-
rogatoriesat the Examination in chief before the Commiffi-
oners or Examiner; but as their incompetency is feldom
known till after the publication of their Depofitibns, this’
indulgence is never refuféd, when grooaded upon an aﬁidam
fabftantiating it’s propriety.

‘

“t
. L.
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-+ “Byirtue of a Commiffion iffued out of the faid
Court to Samuel Johnfon and orhers, direfied
for the examination of Wirne[Jes in the faid Caufe,
upon certain Interrogatorses exhidited before them
Sfor that purpofe ;>* and which faid Witwefs was
examined on the part and behalf of the faid
Defendant.

Firft—The faid James Willis, &y his faid Fa-
ther and next friend, doth charge and allege
that the faid Henry James Nevil hath, ﬁnce
his Examination in the faid Caufe, acknowledged
that he is to recerve and doth expelt a confidéra-
Ble reward or gratuity in money, from the faid
Defendant, in cafe the jaid Caufe be determined,
in his the faid Defendant’s favour ; and that he
the faid Henry James Nevil is perfonally in-
terefted in the ijfue or determination of the Jaid
Caufe. N

Secondly — The faid James Willis doth, as
aforefaid, charge and allege, that the faid
‘Henry James Nevil is a perfon of bad morals
and of evil fame and charatler, and is gener-

N3 alf{
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©,ally eficemed and repuled fo to be; and'that the
faid Witnefs is a pery?m- who hath no regard to
the facrednefs of an Oath, or belief in a future
Jlate, and one whafe Teflimony is in no refpedd to

be credited.
A ManNING.

Thefe Articles are filed in the office of the
Examiner, or of the Six Clerks of the Court,
accordingly as the aoriginal Depofitions were
taken before him, or by Commiffioners, and
Interrogatories (by leave of the Court), are
framed upon them, and' exhibited before the
Examiner in Chancery, or a Baron in the Ex-
cheque;, or by Commiffion, and the Depoﬁti_
ons taken and publifhed, as in other cafes.
Like Exceptions may alfo be taken to
thefe, as to thofe we have already fpoken of.
Thefe matters being at length finally fettled,
the parties proceed to a Hearing.
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Or tue Hearing or A Cause 1Ny EqurTy.

T HE Caufe being now ripe for hearing,
it may be fet down (1) at the inftance of either
party ; and a Subpcena to hear judgment (2)
procured and ferved as in other cafes.

The

(1) In Chancery, the Caufe may be fet down either before
the Lord Chancellor, or the Mafter of the Rolls, at the dif-
cretion of the clerk in Court, regulated by the importance
of the Suit, and the number of Caufes depending before each.
Till the beginning of the Nak reign, the authority of the
Matfter of the Rolls to determine Caufes was much doubted
and litigated. (3 Blac, Com. 450.) By the 3 Ges. 1L c. 30,
it was therefore declared that ¢ all orders and decrees made
by the Mafter of the Rolls (except only fuch as by the courfe
of the Court areappropriated to the great feal alone) fhall be
deemed valid orders and decrees of the Court of Chancery,
fubje& neverthelefs to be difcharged or altered by the perfon
or perfons holding the cuftody of the great feal,and fo as
that the fame be not enrolledtill figned by him or them.”

(2) This Subpcena correfponds with the notion of the
civilians, that no a& of Court fhould be made altere parte in
aydita: apd by the ancient rule of the Court, there was al-
ways a Term between pafing publication and Hearing the

N 4 Caufe.
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The form of this Subpena, in Chancery, is
the fame as that we have already given *, with
a difference only in the Label and Indorfe-
ment, which exprefs the purpofe for which
the party’s attendance is required, as

Subpana to HEAR JuDGMENT in CHANCERY.

GEORGE .tbe Third, &c. To Edward Willis
and William Willis,. greeting :  For certain
caufes offered before us in our Chancery, we com-
mand, 5c. that you perfonally be and appear be-
Jore us in our faid Chancery, on the 8th day of
November next (1), wherefoever it fball tben

be,

Caufe, that the feveral fuitors might have time to pre-
pare themfelves for attendance. See For. Rom. 134 151,
But now, by Ord. Can, 211, the rule in Chancery is, that
the Plaintiff thall have liberty to fet down his Caufe for
Hearing on the next Term after publication, and, on failure,
it may be fet down by the Defendant on the Term next fol-
lowing ; and if the Plaintiff do not then appear, his Bill will
be difmiffed for want of Profecution. As to the Excheguer,
fee pofi. '

* ante, p. 624

(1) The Subpara to hear Judgmemt, by the praflice
of the Court, is made retarnable three juridical days be-
fore




A SUIT IN EQUITY. 135

be, 10 anfwer, &e. (as in the Subéo:na ad re-
fpondendum). Witnefs, &e.

CoURTENAY.

Indorfed—:¢¢ By tbe Court, to bear Fudgment the
112b day of November next, at the Suii of
James Willis ¢z Infant,”

Label—Edward Willis 20 appear in Chancery,
returnable the 8th day of November next ; to
bear Fudgment the 11tb day of the fame month,
a1 the Sust of James Willis an Infant,

In the Excbeguer the caufe of Citation is ex-
prefled in the body of the Writ, as

fore that in which the Caufe is appointed to be heard. The
time of fervice, previous to the return, is regulated by the
diftance of the party’s refidence from London. If he refide
within 20 miles, that is to fay, the ufual range of the Court,
10 days is deemed fufficient notice; but, if beyond that
diftance, 14 days are allowed ; except in the fhort Vacation
of Eafter, when 8 days only are required in the one cafe, and
so inthcother, Sce Prace Reg, 849, Hinds, 410,

Subpana
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Subpana to HEAR JuDGMENT in the EXCHE-
QUER.

GeorGE the Third, &c. To Edward Willis end
William Willis, greeting: we firmly enjoin
and command yon, that, all excyfes reaﬁng, you do

" pevfonally be and appear before the Chaucellor
and Barons of our Exchequer, at Weftminfter,
in the Court of the Chamber of the faid Excbe-
quer, on Thurfday the * day of
next (1), 1o bear the Fudgment of the faid
Chancellor and Barons there, in a certain Caufe
now there depending by Englifh Bill, wherein
James Willis an Infant is Complainant, and
Edward Willis and William Willis Defen-

(1) In the Exchequer the days appointed for the Hearing of
Caufes, are Mondays, Tuefdays, Wedncfdays, Thur{days,
and Fridays in every Term ; the Subparna may, therefore, be
retuma‘!')le onceither of thofe days, ¢ provided they do not fall
uponthe 3oth of Jan, the 2d of Feb. Alcenfion day, or Mid-
fummer day,” 2 Fow. 175, The range of the Exchequer in
refpect to the fervice of the Subpeena to hear Judgment, ia
by rule of Court extended to 6o miles, within which 10
days, and beyond which 14 days notice is required to be
givento the fuitors of the time and place of their attendance,
except in the fhort Vacation between Eafter and Trinity
Terms, when 10days are held fufficient at the remoteft dif<

tance. #bid,
dants s
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dants : and bereof you are not to fail, on pain,

e, Witnefs, &e.
EvroT.

If, however, the Defendants be a body corpo~
rate, a Writ of Diftringas, inftead of the Sus-
P@na, is to be ferved upon them, conformably

to the practice in requiring their appearance
to the Bill*,

The parties appearing, by their counfel, on
the tbird (1) day after the return of the Swé-
pana, the Allegations of the Plaintiff, and the
Defendant’s Anf{wer 'are briefly ftated to the
Court, by the junior counfel on each fide. The
leading counfel of the Plaintiff then enters

* Sceante, p. 93.

(1) On whatever day the party’s appearance may be re.
quired by the Writ, he has, in all cafes, three days indul-
dulgence, (which are called days of gracr) before his appear-
ance is attually required j ¢ for our fturdy anceftors held ic
beneath the condition of freemen to appear, or to do any
other att at the precife time appointed.” 3 Rlac. Com. 278,
The Feudal Law, therefore, (from whence isderived the guarro
dies pof? of our Common Law) as well as the Canon and Civil
Law, allowed three diftin& days of Citation before the
Defendant was adjudged contumacious for not appearing.

more
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more particularly into the nature, circumftan-
ces, and merits of his Client’s cafe, and in-
forms the Court of the points in iffue betweern
the parties. Such parts of the Depofitions and
Anfwerof the Defendantas the Plaintiff chufes
to call for, are then read, for the pur-
pofe of receiving the remarks and animadver-
fions of his ‘counfel. The Defendant after-
wards proceeds in the fame manher to make
his Defence, and the Plaintiff’s counfel are
heard in reply, whichlends the forenfis litigatio ;
and the Court proceeds to pronource it’s De~
eree, which is the final judgment or fentence
of the Court, upon the rights of the feveral
partiés in the Caufe (1), and is minuted down
by the Regifter, from the mouth of the Chan-

cellor or of the Barons,

" (1) In a preceding page (121), we have obferved upon
the nature and ufe of a Crofs Bill, for the purpofe of remov-
ing difficulties to the effe®ual and equitable determination
of a Caufe; if fuch difficulties fhould remain undifcover-
¢d, or be unremoved, till the Hearing, the Court will then di-
re@ a Bill of this nature to be exhibited, and referve
the dire@tions or decree, which it may afterwards pronounce,
till fuch new Caufe be ripe for Hearing, 8 Cb, Ca. 248.

But

-
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But if the Defendant neglect to appear by
this counfel at the Hearing, the counfel for the
Plaintiff, on proving fervice of the .Su&‘pm}é
ad audiendum judicium, prays fuch decree as he
deems his Client entitled to (1), which, (not
being oppofed) is granted as of courfe, with
thisrefervation only that the Defendant, within
a given time, fhall be at liberty to' fhew caufe
againt its being carried into execution. For
this purpofe the Plaintiff procures a Sulpona
20 fhew cayfe, which, in Chancery, is as follows :

(1) Butif, on the otherhand, the Plainsiff; after fetting
down his Caufe for Hearing, negle&t to attend, the Court
can only order it to be ftruck out of the paper of Caufes to
be fot down afrefh, unlafs the Defendant have taker the pre-
caation to make an affidavit of his baving been ferved with
a Subpeena to hear Judgment at the Plaintiff’s Suit, in which
cafe the Bill will be difmiffed with cofts; ¢¢ becaufe a
Plaintiff may fet down his Caufe, and yet, upon farther confi-
deration of the matter, he may not think fit to ferve the De-
fendant with a Subpezna to hear judgment; in which cafe it
muft be heard ad reguifitionem Defendentis, in order to entitle
him to a difmifion.” For. Rom: 157. .

A Sxb-
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A Subpena to Surw Cause in CHANCERY.

Georce the Third, &c. To Edward Willis,
greeting s for certain caufes offered before us, in
our Chancery, we command and - firictly enjoin
you, that, laying all other matters afide, and not-
withflanding any excufe, you perfonally be and
appear before us,in our faid Chancery, on the

~ dayof next (1), wherefoever it
Jhall then be, then and there to fhew good and
Sufficient caufe (2) in a certain matter, in our
Jaid Chancery,now incontroverfy between James
Willis, an Infant, Complainant, and Edward

(1) The Subpeena to thew Caufe, being a judicial ;;focefs,
muft be made retarnable in Term, and en a day certain, it
will otherwife be fet afide for irregularity. See Fer. Rom.
1558
. (2) Viz. againft the Decree nifi, 'The part of the Decree
here referred to, ufually runs thus: ¢ And this Decree is to
be binding upon the Defendant, unlefs he, being ferved with
a Subparna for that purpofe, fhall, at the return thereof, thew |
unto this Court good caufe to the contrary.” It is alfo
made a part of fuch Decree, that ¢ before the faid Défen-
dant is to be admitted to fhew fuch Caufe, he is to pay unto
the Plaintiff his cofts of this day’s default of attendance. to be
taxed by one of the Mafters of this Conrt."

Willis®
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Willis and William Willis, Deféndants ; ac-

cording to the true inlent and meaning of a cer-

“tain order of our faid Court, made beiween yein
this Caufe, bearing date the  day of

laft, and to do further, and recerve, e, (as in

. the Subpecena to Appear and Anfwer),

Witnefs, &c.
COURTENAY.

Indorfed— By the Court.”
' TI C.

Label—Edward Willis o appear in Chancery,
returnable the dayof - tofhew
Cayfe againft a Decree, dated the day of -

- at the Suit of James Willis, an Infanz.

CouRTENAY.

In the Excbequer the form is thus:
. Subpena to SnEw Causk in the EXCHEQUER,

GeorGE the Third, &c. We comma/nd you that,
every excufe apart, you do fulfil and perform
all and every the matters and things contained
and fpecified in a certain Decree or order of our
Court of Exchequer at Weftminfter, made the

day
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day of ’ in the 36tk year of our
reign, according to the tenor and purport of the
Jaid Decree or order ; the tenor whereof, for
your better information in the premifes, we have
Jeut youanmexed to thefe prefents ; or, in default
of your performing the matters and things con—
tained in the faid Decree or ordex, that you be
and appear zgfwe the Barons of our Exchequer
at Weftminfter,onthe  day of
next, to_fhew Caufe to our faid Court why you re-
Jufe to perform the fame ; and this you may
in no wife omit, &c. (asin the Subpcena
to Appear and Anfwer), Witnefs, &,
' Euer.

“Thefe Subpcenas areferved in the fame marn-
mer as thofe formerly fpoken of ; but there is
no rule limited in refpet of the fime of Ser-
vice, which may therefore be on. any day be-

fore the return (1). .
If

(1)1t were to be withed, Ch. Baron Gilbert obferves, that

a time was fixed for the fervice of this Subpaena, as in’ the
cafe of Subpaenas to hear Judgment ; ‘¢ fo when the Decree
5 o is
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If the Defendant thew no caufe within the
time fpecified in the Order and Subpcena, he
is prefumed to fubmit to the requifitions of the
Decree, and the Caufe is at an end ; but if, at
the return of the Subpaena, he offer to the
. Court fufficient reafons againft the afirmance
of the Decree, the Caufe is reftored, and the
Decree pronounced, in the manner we have
before mentioned, after a full difcuflion of the
merits of the cafe.—This Decree will next
engage our attention.

is pronounced in Term time, the party (if the Subpcena is
made returnable the fame Term, as it may be) has but a very
few days leftto thew Caufe againft the Decree, and is fome-
times reftriGed in time to do it.” For. Rom, 156. ‘This in<
convenience is, however, in fome degree alleviated by the
liberality of the modern pra&ice, which gives the Defendant’
8 days, in which to thew Caufe, eyclufive of the day of fer-
vice. Sce Hinde, 437,
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Or Tue Decree 1N EQurTy.

THE Decree or Judgment of a Court of
Equity may be cither interlocatory or findl ; it
" is final, where all the fa&s and circumftances
material to be afcertained, in order to enable
the Court to do complete juftice between the
parties, are fo fully adduced and eftablithed,
by the feveral pleadings in the Caufe, that no
further elucidation is requifite. But where
any ‘material fact or circumftance is either
omitted, or ‘ﬁrongly controverted, in the plcad.{
ings, it frequently becomes neceffary to fup-
Ply the defe@s in the one cafe, or afcertain the
truth in the other, by inftituting an enquiry
. before .one of the Mafters of the- Contr., or
by obtaining a verdi&t of a jury at law ('t)

thcfc

(1) It feldom happens that the firk Decree of the Court is
Jial ; for if any material circomftance be’ pofitively aﬂ'crted
by the one party, and denied by the other, the Court (fenfible
of the deficiency of its peculiar mode of trial by written

4 - depofitions)
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thefe cafes an snterbocutory Decree is pronounc-
ed to that effect, and the fizal judgment of
the Court referved till the event of thofe en.’
quiries are known.

depofitions) will dire& the truth of the fa& to be inveftigats
ed and eftablithed by the verdict of a jury. In Chancety,
where, by the praice of the Court, no jury can be fummon-
ed, the method of trial is by referring the fact to the Court
of King’s Bench (or to the Affizes if the Caufe arife in the
country) upon a figned iffue between the parties. The ufual
method of doing which is for the Plaintiff to commence an
ation againft the Defendant for the amount of a fuppofed
wager laid, that the fa& difputed was {o and fo, as that A
was heir at law to B, &c. ‘¢ the Defendant admits the wa-
ger, but avers that A is not heir to B, by which that fa&t bea
comes it iffae between the parties. Thefe feigned iffuesféem
to be borrowed from the fpowfie jadicialis of the Roman law}
for by Heinec, Antig. 1. 3, T. 16, § 3, and Sigan. de Fudic. L.
21, p. 466, ¢ Nota eft fponfio judicialis: fpondefne quin-
gentos fi meus fit? fpondeo, fi tuas fit. Et tu quoque fpon-
defoe quingeatos, ni tuus fit? fpondeo, ni meus fit.”” Cit.
3 B.Com, 453. Or, in the Court of Chancery, if a quefe
tion of law arife in the courfe of the hearing, it is referred 1o
the judges of one of the Courts of Law, who certify their opi-
mion to the Chancellor; but in the Excheguer, which is a
Court of Law as well as of Equity, fach reference is unne-
eeflary, a3 the Barons are themfelves, in their lga/ capas
«ity, competent to detesmine the point in queftion,

. o2 But
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But as the queftions moft frequently agitat.
ed in Courts of Equity are fuch as involve
jn their nature or confequences matters of ac<
count, the moft ufual reference is to one of the
Mapfiers in Chancery, and the deputy Remem-
Brancer in the Exchequer, who certifies' his opi-
nion to the Court by his Report concerning
the matters referred tohim. This report may
be excepted to, if partial or defective, in the
fame manner as was noticed in a former part
of this Treatifc(:); ' / ‘

The

, (1) See ante, ps 137.~Before the Mafter finally gives his
opinion to the Court, he preparcs a draft of his Report, of
which he. gives aotice to the feveral parties concerned, that
they may attend him, and make obje@ions to it; if they.think
propery before he figns it; and it-was formerly the vule'that
wnlefs they excepted to the draft, they thould not be:aliowed
20 except tp the Report itfelf; and this rale was founded oa
the inconvenience- arifing. from the prevailing praQice of
withholding objections till the: Mafter had . completed his
Repart, :merely for the' purpofe of delay and vexation;
bat it is now, unfortunately, a good deal negleQed, which
has given rife to too great.a frequency of frivolous ex.
ceptions, much to the annoyance of the Court and the
aggrievance of the party, Some check, howeyer, (thongh
every day’s experience fhews it to be 2 very infufficient
. - one)
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The Court being at length, by certificate of
the judges, the verdict of a jury, or the Report
of the Mafter, poflefled of every information
neceflary to enable it toadjuft and decide the
rights of all parties, the Caufe is again brought
to hearing, on: the equitable mattcrsArcfervcd,
and. a definitive: Decree made (1), « agree-

- ably

oge) is oppofed to the exhibition - of fuch exceptions,
by requiring the party excepting, to depofit in the hands
of the Regifter a fum of sl to be forfeited if they be
difallowed ; and he is alfo ordered (if the exceptions prove
extremely frivolous) to pay an extra 108, for cach excep-
tion that is over-ruled.

(1) As we have noticed in a former page the accuftomed
form of proceeding by the parties at the hearing of a Caufe
n Ei;uity, it may not be amifs to continue that dedu@ion by
fubjoeining here a thort account of the manner in which thé
Dicree of the Court is taken and recorded. Thisis done by
he: Regifier of the Court, who minutes down, in a book kept
for that pi:rpofe, ‘A memorandum of the perfon or per-
fons then prefiding on the bench, and prefentat the hearing 3
The names of the counfel, on both fides ;The evidence
and docaments'read 3 The obje&ions (if any) made to fuch
evidence ; The manner in which fuch objections were difpof-
¢d of ; “and laftly, ‘The final fentence, jodgment, or Decree of
the Court, pronounced on the rigtlits and interefts of the fe-
veral partics in the Caufe. And upon the minutes thus ta-

03 kea
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ably to equity and good canfcience.”” This
Decree recites the feveral pleadings, prders,
and material proceedings had in the Caufe, in
the following manner :

_ Monday the 13th day of November, 179,
in the 36tb year of the reign of his Majefly
King George the Third—Between James
Willis, an Infant, by John Willis his Fe-
ther and neat friend Plaintsff, Edward Wil.
lis, William Willis, and Samuel Dickin-
fon, Defendants. .

This Caufe, coming on this day to be heard and
debated before the Right Homourable the Lord
- High Chancellor of Great Britain, in the pre-
Jence of counfel, learned on both fides, the Sub-
" flance of the PlaintifPs Bill appeared to be That,
" &, (here the Plaintiff’s Bill is thortly re-
cited). THEREFORE that the faid Defendant

“ken'the Decree of the Court, as afterwards drawn up and
‘recarded, is founded ; and with which it muft in fubftance
exa@ly correfpond ; for no part of the Decree but what is
warranted by the minutes will be binding upon the parties,
If, however, they are erroneous they will be reQified on pro-
por application to the Court, See poffs ’

3 my
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may pay, &c..(the Prayer of the Bill) and io §e
relievedisthe feopeof the Plaintsff’s Bill ; whereto
the ‘counfel for the Defendant alledged, that he
& Anfwer admits, ¢, (the fubftance of the
Anfwer ftated) ; whereupon, and upon debate
of the matter, and hearing the Will of the faid
Thomas Atkins ; the Anfewers of the Defen
dants, Gc. and the proofs taken in this Caufe
read, and what was alledged by the counfel on
both fides, his Lord/hip declared, That, &3¢, (the
Pecree of the Court),

THurLOwW, .

WINTIR for the Plaintiff.

The Decree being drawn up and approved ;
and figned, in Chancery, by the Chancellor,
and inthe Exchequer, by fuch of the Barons
as were prefent at the Hearing, it is engroffed
on rolls of parchment, and depofited amongft
the records of the Court, as a perpetual evi-
dence of the proceedings. If, however, either
party think himfelf aggrieved by the Decree,
04 he
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he may, before it’s enrollment(1), petition
the Court for a Re-bearing (2).

(1) Six months are allowed the party gaining the Caufe, to
enroll the Decree; if he delay it till after that time, he muft
apply to the Court to enroll it, mavc pro tanc, which is ganted
of courfe. Note, Orders for enrolling Decrees munc pro tunc are
not, by the prefent practice of the Coort, entered and paﬂ'ed
with the Regifter, as other orders are ; this omiffion feems
to be juftly animadverted upon by Giftert as impraper and
dangerous, ¢ for fuppofe one of the errors afligned by a Bill
of Review fhould be, that by the anciéat rules and praQice of
the Court the Decree isto beenrolled by fuch a time, and yet
upon the face of the enrollment it appears to have been en-
rolled afterwards, without any leave or order of the Court for
its being fo ; how will fuch an error or miftake be ever cured
or got over."” Fore Rom. 189,

(2) If, however, it be only a trifling miftake, it is fome-
times, to fave expence to the parties, re@tified in the Regifs
teg's minutes without going to a Re-hearing.

Or
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Or Re-ueaRING A Cause IN EqQuiry,

L 4
THE Ré—hming of a Caufe in Equity can
be obtained only whilft the Decree is in tran-
S7tu and incomplete ; for if it have received
the fignature of the Chancellor, or the Barons,
it can be revifed only by Supplemental Bill*,
"The method of obtaining a Re-hearing, is by
-entering a Caveat with the proper officer a-
gainft the enrollment of the Decree (1), and
prefenting a petition to the Court requefting

the indulgence of fuch Re-hearing (2).

« Seepoh & 2 Atk.4o. 3ibid. 811. 3 Brew.Ch. Ca, yg,

(1) This Caveat proceeds on the principle of preventing
the inconvenience which has frequently been found to refule
from the too {peedy figning of Decrees ; and it ftays the fig-
nature one Iunar month from the time it is prefented to the
judge far enrollment, See Burnet v. Thecbald, 1 Peer Wmsse
610,

(2) By order of Court the application for a Re-hearing
muft be made within fix months after the Decree is pro-
nounced. ' ‘

The

EiaR]
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The form of fuch Petition may be thus :

To the Right Honourable the Lord High Chan-
cellor of Great Britain. .

In a Caufe wherein James Willis by John
Willis, hés Father and next friend, is Com-
plainant, and Edward Willis and William
Willis, Defendants.

The Humble Petition of the Defendants,
Sherweth,

That your Petitioners find themfelves much ag-
gricved by a decretal order made in this Caufe,

by your Lordfhip, the day of
whereby your Petitioner is ordered and decreed
to pay unto John Willis for the benefit of
© James Willis an Infant, the fum of £ .800,
&c. (1) fuck fum having been long fince
' paid;

* (1) The Petition muft ftate particularly the objetions which
are conceived to lie againft the Decree, that the Court may
be competent to decid¢ upon the propriety of the applicati-
on; and if the whole Decree generally be complained of, the
cafe of the Petitioners and the decretal part of the order are
fhortly fet forth ; and an intimation is alfo ufually given (ef-
: pecially
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paid, and proof thereof made, as your Petition-
¢rs conceive and are advifed.

Your petitioners, therefore, humbly pray -
that your Lordfhip will be pleafed to
vouchfafe a Re-hearing in this caufe,
before your Lordfhip ; they fubmitting
to [ay what cofls the Court fhall award,
in cafe their Complaint be found ground-
lefs ; and your Petitioners will ever
proys &e,

+. G.Mapbpocks.
A, STAINSBY (1),

pecially if the Caufe was heard before a different judge) of
the Decree which the Petitioners are advifed axght to have
been made. '

* {1) To prevent applications for Re-hearings being made
for the purpofe of delay, it is required, in Chascery, by order
of Court, that Petitions for this pnrppfe be figned by two
barrifters at law, asa teftification that the Caufe is-in their
opinion proper to be re-heard. But, in the Exchegaer,
where the merits of the Petition are difcuffed in open Court,
this is not neceffary. ' See go.  But in both Courts, to goard
againft the fame inconvenience of delay, 1ol. is required to
be depofited in the hands of the Regifter of the Court, by the
Petitioner, to anfwer cofts to the other party, in cafe the ap-
plication fhould prove to be frivolous, '

In
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In Chancery this Petition is left with the
Chancellor, or the Mafter of the Rolls, who
feldom refufes to fubfcribe his fiat for the Re-
hearing ; ¢ for the practice is, that when a
Petition of Re-hearing is figned by two coun-
fel, fuch credit is given by the Court to their
opinion that it 6ught to be re-heard, as to
order it to be fetdown*” But, in the Excbe-
guer, the Petition is filed like other px&:ée’d.
ings in the C;.ufe, and its merits difcuffed and
determined in open Court. - .

Upon the Re-hearing, all the evidence ta;ken
in Caufe, whether produced before or not;" is
now permitted to be read ; for it is the Decree
of the fame Court, which now fits only to
hear reafons why it fhould net be enrolled and
pérfe&ed; at which time all omiffions of ¢i-
ther evidence or argument, conducive to their
information, may be fupplied i o

NI
.'d

vy

" Per Harduwickey Ch. Amb. g1,
. » Gl.“a Rf’. lslc P""o Cb”o 4960 ‘ 2 "dt}.c 408. 4“6,
90. - B

i ‘- to. ';:}ﬂlc




\

A SUIT IN EQUITY. 203

- "TRe Yform of the Decree upon a Re-hedring' -

‘differs from the firft Decree only by the recital
of fuch other procedings as have been firice
had in the Caufe.—Thus. ‘

Whereas by an Order or Decree of the Right Ho-
nourable the Lord Chancellor, made on the
day of it was ordered, 8. (re-

. g:iqing the firft Decree) with which faid or=

. der the faid Defendant being dy/futisfied, he pe-

. titioned his Lordfkip for a Re-hearing of the

* faid. Coufe, and to have the order redlificd in

. feveral particulars ; and thereupon by an order

. bearing date, &Gc. st was ordered that the faid
Caufe fhould be re-heard the day of, Be.
wpon the Defendant’s depofiting v0l. with the
Regifter; and the Jaid Defendant having de-
pofited the faid 10l accordingly ; and the Jaid
Caufe coming on to be heard in the prefence of

. counfel, €5c. the counfel for the Defendant infifi-
ed that, €. (here is fet forth the fubftance
of the Defendant’s arguments, as recited in
‘the order of Re-hearing); whereto the coun-
Sl for the Plaintiff infificd that, €, (the
fubftance of the arguments for the Plaintiff),

whereupon
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whereupon this Court did declare and decree,
That, &e. (as in the Decree upon Re<hears
ing).

WINTER for the Plaintiff.

Tuurrow, C.

No farther obftacles can now be oppofed to
the enrollment of the Decree (1), which is
then completely perfected, and is depofited
with the records of the Court, there to reniain
as of record in perpesuam res memoriam. The De-
cree being now finally perfe&ted, 2 mandate of
the Court is awarded to enjoin-it’s perfor-
mance; which,if the Decree be in per/fomam, i. e.
directed againft the per/on of the Defendant, as
for the payment of money, is by Wit of Ex-
ecution, and in failure of that a Wit of Sequeftra-

tion.

The form of a Writ of Execution of a Decree,
is this: :
s {1) Unlefs, indeed, by the death of the parties, when

the Suit may be revived at any time before the actual enrol-
ment. Sec the nature and objes of Bxllo for thu pnrpnfe

‘"’»P '53: 154, 155,
A WRIT
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- A Writ of Execurien of a Drckie in
Equiry.

GEORGE the Third, 8c. To Edward Willis and
. William Wllhs, greeting = whereas by a cer-
tain final Fudgment or Decree, lately made be-

Joreus in our Court of Chancery, in a cerlain
Caufe there depending, wherein James Willis,
an Infant, by John Willis Ais Father and next

. friend, is Complainoni, and you the faid Ed-

- ward Willis and William Willis Defendants,
It 13 ORDERED AND DECREED, That, (¢, (the

_decretal part, of the otder) (1), as by the faid
Decree duly enrolled, and remaining as of record
ix our faid Court of Chancery, dotb and may
more fully appear. THEREFORE we fridtly
enjoin and command you the faid Edward
Willis and William Willis, that you do, fe~
verally, pay, perform, fulfil, and execute all
_.and every the monies, matters, and things fpeci-
fied and contained in the faid final Fudgment of

Decree, in all things fo far as the fame any way

(r) Batin the Excheguer, inftead of inferting the order in
the body of the Writ, it is annexed to it,

relates
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relates to or concerns you refpetiively, ucc&rdfu&g
10 the true meaning and import of the faid De-
cree, and of thefe prefents ; and hereof fail not
at your peril. Witnefs ourfelf at Weftmin-
fter,the  day of . andinthe
36tk year of our reign.
’ Coug';nﬁAY.

. If the party neglect to perform the Dccrcc,
the ordinary procefles of contempt, before enu-*
merated *, are iffued againft him, till his effects
be fequeftered and fold to fatisfy the Plaintiff’s

demands (1).
The

"® ante, p. 74—100.

. (1) Seeante, p. 98.n. (1), and For. Rem. 84. 'The aneient
wmethod of compelling the obfervance of a Decree, was by
fpending the whole procefs of the Court, by Attachment, Pri
eJomation, Commiffion of Rebelliony and Serjecut at Arms. But
in the time of Ghancellor Elle/mere, 3 Defendant having been
taken upon one of thefeprocefies, and fill retaining a fum of
money which was decreed to the Plaintiff, his Iordﬁx:poxdered
a Sequefiration. ** About the latterend of the reign of Q. Anae,
they began to fhorten the procefs for gompelling the execution
of the Decree; for by beginning with the Attachment, and

proceeding to the Commiflion of Rebellion, a twelvemonth
elapfed.

*
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The form of the Sequeftration may be thus :

elapfed before the Plaintiff could receive any benefit from the
Dectee, they therefore adopted the method of ferving the
Defendant with a copy of the Decree, and upon his negleQ-
ing to obey it, he was ordered to be committed ; and the
praQice then was immediately to commit him to the Fler;
and upon the return of #on ¢ff inventus, by the Warden of the
Fleet, the Court ordered a Sequeftration.” But this being
complained of by the Serjeant at Arms as an infringementupon
his accuftomed privileges, an order wasmadein the 7th year
of Geo. 1. that there thould be no Sequeftration but npon the
zeturn of mem ¢ inventus by that officer.  Since which
period the practice has been, either to iffu¢ fucceflively the
féveral procefles of the Court, or, upon fervice of the De.
cree, to obtain an order that the Defendant fhould be com-
mitted for difobedience; and upon that order move for a
Serjeant at Arms, and a Sequeftration on his return of s o
imventns.  This mode of fhortening the procefs is juftified in
the Chief Baron’s opinion by the ancient praice of immedi.
ately committing the Defendant, on difobedience to the order
of the Court, after having entered his appearance with the
Regifter ; « for ifa man may be committed for non-perform~
ance of an interlocntory order, when he has recorded his ap-
pearance, and departs in defpite of the Court, he certainly
may be ordered to ftand committed, after a Decree pro-
nounced for the appearance of the Defendant is recorded at
the Hearing ; or if the Decree be pronounced in his abfence,
it is only conditional, and he is ferved with a copy of that
Decree, and acquiefoes in it, before iv can be abfolute.”
Supra, ) .

® | d Sz




310 A TREATISE OF

A SEQUESTRATION for performance of @ DEcREE
in EquITty.

GeorGe the Third, &c. To our well beloved
Samuel Leghorne, Peter Wilkins, and Ifaac
Jones®, greeting: whereas, by a Decree

" made by the Barons of our Court of Exche-
quer (1), at Weftminfter, on the day of

in a certain Caufe depending in

‘our faid Court, by Englifk Bill*, between
+ James Willis an Infant, by John Willis his
Father and neat friend, Plaintiff, and Edward

- Willis gnd William Willis, Defendants, it

" was ordered and decreed, That, &c. (the de-
cretal part of the order) as by the faid order

-" or Decree remaining of record in our faid Court

" ‘may more fully appear. And whereas the faid

. Edward Willis and William Willis, although

* See arde, p. 83, 0. (1),

(1) The form of the preceding Writ was conformable to
that tfed in Chancery, this therefore is made agreeably to that
in the Exchequer; one ef each being fufficient to give the
seader an adequate idea of their refpe@ive natures, and the
difference- between them toe immaterial to joftify the infer-
tion of both.

b See antr, p. 70, 0, (1), .

S v duly
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duly ferved with the faid Decree, and a Sub-
peena, under the feal of our faid Court, in or-
.der for his performing the feveral matters fpe-
cified in the faid Decree, hath not yet performed
the fame, but hath negletied and refufed | Jo to
do; and flands in contempt of us and of our
Jaid Court. And whereas our Writ of Attach-
ment hath been awarded, under the feal of our
Jaid Court, againft them the faid Defendants for
their faid contempt, direfled to the Sheriff of
Berkthire, who hath returned the fame into our
faid Court,.and certified thereon that he hath ta-
ken the bodies of the faid Defendants, as by the
Jaid Writ he was commanded : Know ye, there-
Jore, that we, trufling to your fidelity, indufiry,
. and circumfpedtion, have appointed you our com-
. miffioners ; and by'thefe prefents do give unto
you, or any two or more of you, full power, &e.
(as in the Sequeftration to compel Appear
ance*), until they the faid Defendants fhall
. have refpellively executed and performed the
Jaid Decree, and cleared their contempt, and our

® ante, p. 9te

P2 Jaid
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Jaid Court fhall have made further order theye-
upon..  In Witnefs, &s.

ELioT.

But if the Decree be in mn, i.e. agamﬁ thc
. Lands of the Defcndant it is ufual, after fer-
vice of the Writ of Execution and Attach-
ment, for the Court to award an Iryun&wn to
give the Plamuﬁ' pofleflion.

‘The ,forx;x of this Writ may be thua' :

GEORGE the Tlurd €. To Edward Wllhs,
Wllham Willis, and all other pn_'/bn and per—
_ﬁm: wlm{ﬁ:wer, who are in pq[ ] on of, or
have, or clatm, any right,. tztle, or intereft
whatﬁ)cvcr, of, in, or to, all or ¢my part o[ the

’ m[uagu, lands, tenemmts, or premzfes in guej
4 tion, greeting : whercas 1t hath been reprefml-
ed to us, in our Court of Chancery, in a Caqfe
wherein ————is Plamm]; and you ‘the Juid
Edward Willis and William Willis are D\e-
Sfendants ; that 'y the Desree made in this

‘ Caufe,
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Cau/?, it was ordered, That you the faid Defen
dants fhould deliver poffe/fion of the premifes in
queftion, and all deeds and writings in your
cuftody or power relating thereto, to the faid
Complainants ; that you the faid Defendants,
whoare in poffeffion of \the meffuages and lands
in queflion, were ferved with a Writ of Execu-
tion of the faid Decree, and have been required
1o deliver polfelfion of the fame, whick you refufe
#0 do, and a Commifion of Rebellion having if-
Jued againft you, &c. it was ordered that an In<
Junétion “be ‘awarded aéairg/il you the faid De-
fmdan\t:, to enjoin you to deliver poffeffion of the
Jfaid meffuages and lands, to the Jaid Complain-
ant, purfuant to the faid Decree. We therefore,
in confideration of the premifes, do firiétly en-
_ join and command you the faid Edward Willis
and William Willis, and both of you, and all
and cvery other perfons aforefaid, under the
fmalt} of One Thoufand Pounds to be levied
. upon your, each and every of your, la;i;ls, goods,
and chattels, to our zf[é, that you each and cvery
of you do deliver the poffeffion of the faid me/fu~
P 3 ages,
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ages, lands, and premifes, and of every part and
- parcel thereof to the faid

and hereof fail nmot at your peril. Witnefs

ourfelf &t Weftminfter, the  day of

in the 36tk year of our reign,

EvroT,

Or
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Or ReviewinGg Decrees 1v EquiTy.

1F, after the Enrollment of the Decree, any
new matter or evidence be difcovered, which
could not have been had, or ufed, when the
Decree paffed*; or if an apparent Error of
Judgment appear on the face of the Decree®,
it may be re-confidered by means of a BiiL

or REvVIEW (I).
But

21 Vez, 434, 2 ib. §76. 3 B. Wms. 371.
* 1 Ch.Ca. §4. Precs Ch.260. 3 PoWms. 3714

(1) A Bill of Review cannot be filed without leave of the
Court, * becaufe the Chancery being the Court of the Prince,
and the laft refort, the Decrees cannot be changed or al-
tered without leave.”  For, Rom. 185. But this appliesonly
to thofe cafes where the Bill is founded on the difcovery of
new matter ; for when the error in the Decree appears upon
the face of it, the leave of the Court is not neceflary. And
this leave is never granted till the party has atually paid
obedience to the Decree, as far as he can do it without preju-
dicing the rights he may feek to eftablifh by the Review,
(unlefs indeed in fome fpecial cafes, where the Court will dif-
penfe with the immediare performance of the Decree, upon
the partics entering into fufficient furety for its performance

Py ~eventually)
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But in reviewing a Decree, no fadls can be
entered into which . were befare in iffue,. or
which were known to the parties at the thme
of the former trial *; for the fame reafon chat
no witneffes can be examined in z Caufe afser
publication, that is to fay, an apprehenfion of
pesury ; and it muft always be either for ef-
ror appearing on the face of the Decree, or
upon fome new matter, as a Releafe, &c. * for
unlefs it were confined to fuch new matter, it
might be made ufe of as 3 method for a vexa-
tious perfon to be oppreflive to the other fide,
and for the Caufe never to be at reft*.”

eventually); for otherwife it will be prefumed that the ap.
plication is made for the fole purpofe of delay, to prevent
which, it is alfo further required, that a certain fum be ftak-
ed with the Regifter of the Court, to anfwer the expence of
the Bill of Revies{v 3 this fum was formerly 10l. but was af-
terwards increafed to zol. and is now rifen to gol. See For,
Rom. 185. Alfo Tot. 42. 1 Vez. 430, 2 Broaw. Par. Ca,
24. But no Bill of Review will be entertained after the De-
cree has been pronounced za years, fee 4mb. 645, unlefs, in
the cafe of Infants, or other pcrfons under legal difabilities,
4 Brow, Cb, Ca, 441. e

* 1 Vex. 434. 2ib. 76,

% Per Talbot, Clan. 3 Pees War. 3710
This
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. ‘This ‘Bill muft- recite the- former Bil, and
the proceedings .which have been had upon it;
the former Decree of the Court ; the points in
which fuch Decree is conceived to be errone«~
ouss and the fats which have come to light
fince the former hearing ; after which the ufu.
al form in which it proceeds, is . -

-

For all which faid errors and imperfections in the
Jaid Decree, your Orators have brought this thesr
Jaid Bill of Review, and humbly conceive they
Jhould be relieved therein. Intender confideras

 tion w;zereof, and forthat there are divers other
«rrors and imperfections in the faid Decree and
proceedings, by reafon whereof the fame sught to

be reviewed and reverfed, To the end therqforé
that the faid Decree,and alithe proceedingsiheres
upon, may be reviewed and reverfed (1), ad~

. ded to, altered, and amended, and that the faid

(1) If the Decree have not been carried into execution,
the Bill fimply prays a Reverfal ; but if the Decree have been
executed, the Bill may a]fopray the forther Decree of the
Court to pat the party, complaining of the former Decree,
into the fituation in which he would have been if that De-
cree had not been executed. Plead, Chan, 81.

James
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James Willis may anfwer the premifes, and
that your Orators may be relieved in all and _fin-
gular the premifes, according to equity and good
confcience, &¢.  May it pleafe, &¢c. (to grant
Subpeena as in other cafes). ’ -

A. StaINSBY.

To a Bill of Review the Defendant feldom
anfwers otherwife than by demurrer; ¢ for that
the faid Decree is free from the errors com-
plained of.,”” This Demurrer being fet down
to be argued, the Court proceeds to affirm or
reverfe the former Decree, and the prevailing
party becomes entitled to the fum depofited to

anfwer his cofts*.

* See For. Rom. 187, 18a.

Or
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Or ApreaL 10 THE Houskt or Lorbps.

IF either of the parties be ftill diffatisfied
with the decifion of the Court in which the
Suit has been profecuted, they have yet a
further refort, by Appeal to the Houfe of
Lards (1); whjch is made by preferring a

Peti-

(1) The Houfe of Peers is the fupreme Court of Legifla-
ture in the kingdom, but it has no eriginal jurifdiQion over
Caufes (except in cafes of impeachment for high mifde-
meanors), but only an appellate authority from the Courts
below, to which it fucceeded of courfe upon the diffolution
of the Aula Regis. ¢ For as the Barons of Parliament were
conflituent members of that Court, and the reft of its jurif-
di@ion was dealt out to other tribunals, over which the great
officers who accompanied thofe Barons were refpectively de-
legated to prefide, it followed that the right of receiving ap-
peals and fuperintending all other jurifdictions ftill remained
in the refidue of that noble affembly from which every other
great Court was derived.” 3 Blac, Com. §7.

The Houfe of Lords appear to have firft afferted their
jurifdiction of hearing appeals from Chancery towards the lat-
ter end of Charles1, 'Though there is no written document
of fuch appeal till 18 Fames I. there are accufations preferred
againft Lord Ch, Bacon for corruption and other mifbehavi-

our
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Petition to that affembly in- the followmg

form:

Between James Willis by John-Willis ss
Father and next frmzd Complamant and
Edward Willis and William lehs, exe~
cutors of the laft Will and Te ﬂammt qf
Thomas Atkins, - Efg dcmyéd Defch-—
'Jants. '

To the Rig)zt Honourable the Lords'spirééid
and Temporal in Parliament q[ﬁmbkd ;-

our in hisoffice, See For. Rem. 190, and Lords Fixr. 16a1.
"Thisappellate jurifdi®ion was long and warmly costroverted
by the Commons in the latter part of the reign of Charls II.
Com. Jear. 1675,  but it being obvions to the reafon of all
mankind that where the Courts of Equity became priacipal
tribunals for deciding Caufes of property, a revifion of their
Decrecs, by way of appeal, became equally neceffary as a
Wric- of Error from the judgment af.a Court of Law,”
this djfpute isnow at refts 3 Blac. Com 4540 Shows, P.C. 81,

‘The appeal is heard on a mere paper petition of the patty,
without any Writ from the kxng, the foundanon of which
is faid to be that this Houfe being the great court of the
king, out of which the Chancery wai originally derived; a
petition will confequently bnng the Caufe and Record before
" them. See For, Rem. 190,

The
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The Humble Petition and Appeal of the faid
Defendants

SHEWETH,

'i‘\i{A'lj, Gc (fetting forth the Defendant’s
cafe) That the faid Complainant James Willis,
ﬁmg time in or about Trinity Ferm, 1785, exhi-
bited his Bill in the High Court of Chancery
againft your Petitioners, ‘to be relieved, &Sc.
(the Pra.yer of the Blll) To whick Bill
your ﬁud Petitioners agpeared and anfwcrcd

. and thereby ug/ijled that, &c. (fuch parts of
' anfwer as the. Defendant alledged in rebut-

“tal. of the charges; of Plaintiff’s Bill).
. That the Plaintiff. having replied tothe faid an-
jwer, and your Petitioners having rgomed
| bhe fazd Cayfe was at i[fuc, and divers Witne/-
- Jos being examined on both fides, the fame came
on to be heard before the Lord Chancelior of
. Great Britain,the  day of " 1785, when,
_although your Petitioners by their faid Anfwer,

and alfo dmﬂrs Wm:g[ks by their depofitions, did

exprefily
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_exprefsly fwear, &¢. (the fas fworn in the
Anfwer, and by the Witneffes, and on the
grounds of which the appeal is made) Ais
Lordfhip was pleafed to decree, That, &c. (the
Decree and {ubfequent proceedings, if any,

- before the Mafter). That your Petitioners

. are advifed that the faid Decree and fubfequent
orders are errvoneous, and humdly appeal there~
from toyour Lord/hips. ‘ '

2our Petitioners, therefore, bumbly pray

your Lordfbips togrant to your Petstioners
your Lordfips Order of Summons to the
JSaid Complainant, to put in bis Anfever to
this your Petitioner’s Appeal, at Juch time’
as your Lordfbips fball prefix, in order that ‘
your Lordfbips may bear the faid Caufe ;

. and that your Lordfbips will plmfe‘lo.

reverfe the faid Decree and fubfequent
orders in the faid Caufe, or grant to your
Petitioners fuch relief in the premifes, a5
20 your Lordfbips, in your great wifdom’
. : - fall

5
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Sball feem meet : and your Petitioner fball:
ever pray, e

Epwarp WILLIS,

 WrLLIAM Wu.us,g' Appellants.

A. STAINSBY,

G. MADDOCKS,% Counfel (1)-

This Petition is lodged with the clerk of
the Houfe, (with whom the Appellant depo-
fits gol. and within eight days enters into 2
recognizance of 200l. to fatisfy cofts fo-the
other party, in cafe the Decree be affirmed’;)
and being read in the Houfe, the Refpondent
is ordered to have 2 COPY of the Appeal,and a

(1) In order that the Houfe may not be troubled with
frivolous appeals, preferred for the purpofe of vexation and
delay, it is required that the Appellant’s Petition be figned by
¢wo counfel of charaéter, asa teftimonial of the propriety of
the Appeal; and, by order of the Houfe, 1697, they are:to
be ¢ thofe who have been of counfel in the fame Caufe in
the Courts below, of (hall attend as counfel ac the bar of the
Houfe, when the faid Appeal fhall come on to be heard.”

» Ord, 27th Jan, 1710e )

time
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time is given him, within which he is required
to put in his anfwer (1). '

The Form of RESPONDENT’S: ANSWER.

- The Anfwer of ]ames Willis 7o the Petition and
Appeal of Edward lehs and William
Willis.

This Refpondent, not confelfing or acknowledging
all or any of the maiters or things to be irue,
. as in and by the faid Petition and Appeal
" ave mentioned and fet forth*: for anfwer
thereunto faith, thai be believes it to be
. true that fuch Decree as is complained of,
2was made: by the Court of Chancery, as in
the faid Petition and Appeal are memtioned
" and ﬁt Jorth s But as to the dates, fubfiance,

(1) And “¢ wien an order is made for the Refpondent to
anfwer, by a time limited, and no-anfwer is put in by that
time, upon proof mede of due fervice of -fach erder, a pe.
remptory day fhall be appointed for putting in- the anfwer,
without any further notice tg be given to the Refpondents.“
Qrd. 1gth Jan, 1719,

s See antey p. 11_5. n (1) y
an
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L sand -contents vhetsof;. this Refpondent bumbly
craves leave to refer therennts, svban the [fama
Jball be produced; and this Refpondent bumbly
conceives, am{ is advifed, fbat the faid Decree
is agﬂeable; to equity and juftice ; and, thers-

. fore, umbly hopes thas the: fame will be afirmed,

. and that the faid Petition and Appeal will be
difmiffed this moft Honourable Court with ¢ofts.

A. MannNiING.,

The Refpondent’s anfwer having come in, 2
day is appointed, of which notice is given, to
the other party, for hearing the merits of the
Appeal. The cafe of the Appellant being
ftated, the Refpondent’s Defence mads, and
the evidence entered into on- both fides
(1), -in-the order it was gone through. at the

: hearing

(1) In Re-hearings and Reviews, now matter, we have
feew, nmy be added; but in an Appead to the Houfe of
Lords no new evidence is on-any account admicted—+¢ This
Court being a'diftiné¥ juri{diQtion, which differs very confi-
derably from thofe inftances wherein the fame jurifdiQtion

Q revifes
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hearing in Court (1), their Lordfhips * orpzr
and apjupce the faid Appeal to be difmiffed,
and the Decree therein complaine& of to be
affirmed’*—¢* the faid Decree to be reverfed,
and the Bill of the faid Refpondent to be dif-
miffed ;> or pronounce fuch other decretal
order, affirming, reverfing, or varying, ‘ the
Decree of the Court below, as to their wifdom

feems

revifes and corredts its own a&ts.”” And it is a praQice un.
known to our Law (though conftantly followed in the Spiri-
tual Courts) when a fuperior Court is reviewing the fen-
tance of an inferior, to examine the juftice of the former De-
cree by evidence that was never produced below. 3 Blar,

Comn. 53,

(1) The form of proceeding at the hearing of an Appeal
is prefcribed by the Houfe to be that “¢ one of the counfel
for the Appellants thall open the Caufe, then the evidence
on their fide thall be read; which done, the other counfel
‘for the Appellants may make obfervations on the evidence ;
then one of the counfel for the Refpondents fhall be heard,
and the evidence on their fide read, after which the other
counfel for the Refpondents (hall be heard, and one counfel
only for the Appellants reply.” Ord. 2 Mer. 1727. And
printed copies of the refpe@ive cafes of the Appellant and
Refpondent are ufually delivered to the Lords, previous to
the day appointed for the Hearing. And, by Ord. 19 4.
1698, they are to be figned by the counfel rctained in the

Caufe,
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feems equitable.——And this order being abfo-
luteand irrevocable, puts a final period to our
Suit 18 Egurry.

Ciufe, of which only two are allowed on each fide in the
Houfe of Lords; though any number may be engaged in
the Courts below.
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ADDRESS 10 THE PROFESSION.

THE Author of the preceding Volume, having
nearly completed ‘A Syftematical Arrangement of
v Cases, RuLgs, and ORDERS, relative to the Juris-
picTiON and PRacTICE of the EQuiTy SIDESs of the
CourTs of CHANCERY and EXCHEQUER, which he
purpofes offering to the Public at the Commencement
of next MicHAELMAs TERM, he embraces this op-
portunity of foliciting the Communication of fuch
MSS. Notes, as the Profeflion may be obligingly
inclined to favour him with, for the purpofe of ren-
dering the Colle@ion as complete as poffible. Thcy
will be received as peculiar obligations, and folely
appropriated to the ufe for which they were commu-
nicated.
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