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T.HE
PREFACE.

H E Oéfcurity and Expence which

neceflarily attend the conduting of
a Suit at Law, efpecially where Special
Pleadings are requifite to be made, have
long been the Subjet of Complaint, not
only to Clients who fenfibly, feel thefe In-
conveniences, but’ hkcw‘: 2 to every coi-
fcientious Pra&itioner-of the Law.

The Courts at Weftminfler have long
been fenfible of this Grievance; and no-
thing perhaps could be more agrecable to
the Sages of the Law, as well as to
‘(lients themfelves, than to point out fome
Method by which the Proceedings in a
Suit may be contracted or reduced into
Forms more concife, and confequently lefs
intricate and lefs expenfive than they are
at prefent.

To effe@ {o defireable an End, nothing
will be more conducive than the difbur-
A2 thening
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thening the Pleadings in a Suit of that
great Number of dark and obicure Re-
ferences to ancient Cuftoms and Things,
with which (though they are now become
obfolete, and apparently unneceflary) the

Proceedings at Law ftill continue to be

enveloped, obfcured, and rendered unne-

ceffarily expenfive.

The following Hiflorical Treatife of a
Suit at Law, is intended, not only to 7/-
lufirate and explain fuch formal Parts of
our Writs and Pleadings, but to point oat

fuch Parts of them as, having no other

Foundation than in ancient Ufe and Cuf-
toms, it is apprehended may be very well
fpared, and the remaining Part of the
Pleadings thereby not only rendered more
clear, fignificant and intelligible, but at
the fame Time lefs grievous to the Client.

How far the Detail I have engaged in,
may be found fufficient to anfwer the End

- T hadin View muft be left to the Reader’s

Judgment to determine. But, if from
the Refle@ions and Obfervations which
are fuggcﬁcd in the Courfe of this Work,
thére is Matter {ufficient poirited out, to
thew the Reafonablenefs and Expediency
of fuch a Reformation in the prefent Mou.e
of Law Proceedings, it is hoped fome
Gentieman who may be more equal to the
Talk, will i xmprove upon the Hints I have
glvcn
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gnvcn, and more effeGtually point out the
Manner in which fuch a Reformation, or
Amendment, may be brought about; and
that thofe who alone have it in then' Powcr,
will one Day put a finithing Hand to a
Work fo extremely neceffary and fo much
wifthed for. Till fomcthmg of this Sort
be done, we muft ftill puzzle on in the
obfcure and dark Tra&s of Antiquity, in
~which the young Pra&itioners often lofe
their Way, to the manifeft Delay of Juf-
lice, and to the no fmall Expcncc of the
Clxcnt.

King $fames the Firft was fo fenfi-
ble of the great Burthen and Inconve-
niences of the fuperfluous Branches in
Law Proceedings in his Time, that in
.a Speech in the Star-Chamber in 1614
(as I have read in an old Tra& of 7. -
Cooke’s) he promifed to cut them all off,
though in Reality we do not find any great
Matter was done towards it in his Time.
And in the traublefome Reign of his un-
happy Son King .Charfes the Firft (the
Martyr to the Laws and Religion of his
King.tom) there was no Time for Re=
flection on Matters.of  this Sort; but in
the Reign of Kin ~C1p¢r1e; thc fecond,
the: Grievances arifing from hence were
thought fo great, that the Courts at Weft~ -
minfler, to their Honaur be it remembered,
took the Magtcr ipto ¢ their Conﬁdﬁl’%ﬁon 3

A 3 and
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and in order to remove the expenfive, un-
neceflary, and vexatious Methods of Prac-
tice then in Ufe, they made a Rule to re-
gulate the Law Proceedings, by which,
as well as by feveral A&s of Parliament
and fubfequent Rules, many luxuriant
Branches of this over{preading Vine have

from Time to Time been lopp’d off. .

But in doing this it is evident that ma-
ny Intricacies and contradi¢tory Methods
(with refpe@ to the old Grounds of Prac-
tice, as will be fhewn) were introduced,
and many Things which might have been
fpared were {uffered to remain; Things
which at prefent render the Proceedings
in a Suit not only contradi¢tory, but al-
together dark and myf’cenous, and unin-

-telhglble, even, as it is imagined, to one

half of the Pra&itioners themfelves; few
of them diving to the Bottom for the
Reafon and Meaning of their Ufe, but
contenting themfelves with a fuperficial
Knowledge only, juft as they find them
directed to be ufed in the Books of Prac-

- tice.

It is well known that there were for-
merly various Kinds of A&ions made ufe
of upon different Occafions, efpecially in
the (gourt of Common Pleas ; and the Or:-
nal Writs employed in fuch Aétions were

as various as the feveral Caufes of A&ions

upon
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upon which they were graunded. Hence
we meet with A&tions of Affize, A&ions
upon the feveral Writs of Formedon in
Defcender, in Remainder, and in the Re-

wverter, &c. all which are now laid afide,

and fupplied by -others, wiz. by Ejec-
ments, &c, ‘

Again, the fuing out Special Originals
in the Court of Common Pleas, and ﬁlmg
Bills in the King’s Bench, were always the
. neceffary Introdu&ions to a Suit; and tho’
thefe are much laid afide too, (for gene-
rally {peaking they are not ufed in one
A&ion in an bundred, and when they are,
it is more to enhance the Expence and
hurt the Parties, than for any real Ufe or
Neceflity there i is, or need be, for them)
yet we continue in our Writs and Plead-
ings many formal Matters which have
Reference to them, and which (as they
are mere Formalities, are really unnecef-
fary, and tend only to render the Pro-
ceedings more intricate and expenfive)
might very well be fpared. The fame
alfo may be faid with regard to many
other Things now ufed in a Suit.

When one confiders the great Number
of Amendments that have from Time to
Time been made in Point of Pra&ice, in
ordcr to prevent the vexatious Behaviour

A 4. of
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* That fome of our Formalities are be--
.come ridiculous to every fenfible Perfon, I
believe will be granted; as alfo, that many
are ufelefs and unneceflary. Let me then
afk this Queftion, whether it be moft
prudent to continue fuch Things, which
‘are an Oppreflion and Burthen upon the
Subjec, in Reference to old Laws and
Cuftoms, or to reform and cafc them by
aew ?

If it fhould be objeted, that a Refor~
mation of this Kind may prove hurtful to
the Practice in general, I can only anfwer
that I am inclined to think the contra-
ry. As Things are at prefent circumftan-
ced, many People would {ooner be con-
tented to lofe their Right, than encounter
with the Dificulties of the Law ; for where
is the Encouragement to a Suitor, when
after having been at a confiderable Ex-
~ pence in order to obtain Juftice againft

fome litigious Adverfary, perhaps for -the
Omiffion of fome mere Matter of Form
‘he fhall become intangled in 2’ Demurrer,
or thall be obliged to drop his Suit, and
pay Cofts, or go through the whole Pro-
ceedings afreth?  Or, fuppofing he fues
for a juft Debt, he fhall be obliged to ex-
pend twice as much as the Debt he faes
for amounts to, before he fhall be able to
obtam a ffudgmmt or Verdiit ; and aft;:r

I A e
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he has fucceeded thus far, he is certain of

being Money out of Pocket to carry that -

Fudgment into Execution.

From fuch Confiderations as thefe,
People are often deterred. from having
Recourfe to the Law in order to recover
‘what is ever fo unjuftly with-held from
them. And hence it 1s that Attornies,
like Phyficians and Surgeans, are feldom
applied to but through mere Necetfity, and
then, not without the moft terrible Ap-
prehenfions for the Cofts of Suit.

And indeed there is but too much Rea-
fon for this ; for the Law is fo loaded with
Stamp Duties and Office Fees, that thefe,
together with Counfel’s Fees, are fufficient
to deter Men from feeking for Remedics
at all. In the mean Time the Attorney
lies under no fmall Difficulty to fatisfy his
Client, that thefe Fees make up the Bulk
of his Bill.. Certain it-is, that when thefe
Fees come to be deducted, there are but
few Mechanics who would be contented
with fo little Profit for their Induftry, as
an Attorney is adowed for condulting a
Suit at Law. ‘

It is well known that not many Years .

ago balf @ Guinea was the common Fee to

an Opening Counftl, and in common Cafes

3
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a4 Guinea to a fuperior one, or Pleader; and
though it is as well known now that there
is not a Gentleman at the Bar who will ac-
cept of fuch Fees, yet there is” {o little
Confideration in the Albwance of Cofts,
that for this, in common Cgfes, no more
than 1 /. 11 5.6 d. is allowed as the common
-Cofts ; the Canfequence is, that the extra
Cofts muft be paid by the Client, which,
with Execution Fees,. (in all Cafes for
fmall Debts of 4 or 5/.) make the Remedy
worfe than the Difeafe. Is this reafon-
able? or is it an Encouragement to Men
. to become Suitors to the Courts of Law
for Juftice? This is mentioned asa Hint
to thew the Neceflity of a more equitable
Manner of taxing Cofts, and not as any
Refle@ion upon the Gentlemen at the Bar.

And here I cannot but obferve, that
whilft an Increafe of Cuftoms on Goods
and Merchandife affords the Merchant
and Mechanic an Opportunity of enhanc-
ing the Prices of their refpe&ive Commo-
_ dities, no additional Weight of Taxes, no

extraordinary Dearnefs of Provifions, or
any other.of the Neceflaries of Life, work
any Change with refpect to the Attornies;
but what was their Fee three hundred
Years ago, remains the fame to this Day.
Is not this a Hard(hip upon them ?

But
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_* But to return. What adds to the Mif= -

chief arifing from the prefent Intricacy of
Law Proceedings, as it refpects the Prac-
titioners of the Law, is, that Clients, ter-
rified by the great Cofts which neceflarily
attend the Profecution of a Suit'in the
Courts at Wefiminfler, are dtiven into an
inferior- Court within the Confines of this

Metropolis, which greatly fubftracts from -

the Bufinefs in the Courts at Wefiminfler.

In this Court, juft alluded to, poor Men

are arrefted for forty Shillings *; a thocking

- Inducement for having Recourfe to it!

And there too upon the Service of a Pro«

cefs they are prefently run up to an Execu-

tion, and imprifoned for very trifling Sums,

with as much Severity as for ever fuch
great ones in the Courts above.

It were therefore to be wilhed for the
Sake of the Poor, that Courts of Con-
fcience were eftablithed to take Place

of it, and that Matters of greater Concern .

were confined to the Courts at . Wefiminfler
only. Though with regard to fuch-Caufes
as are not cognizable by a Court of Con-

Y

* Since the publithing the firft Edition of this Treatife,
an A& hath paffed, whereby this Court alluded to, and all
inferior Courts are reftrained from olding a Defendant to
bail for any Sum under 10/ . .

{cience,
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Alteration can hardly
.. unlefs a Law be en-
~ -.-aofe, Clients will have
..z Court, where their Suits
~e fooneit ended, and at the

-k
s wthee

. -= the Reformation, fo much

.o, once eftablithed ; were our

_.zs and Moede of Pratice reduced

wore plain, 1c{s intricate, and lefs ex-

= Methed, the Didicultiesand Hard-

_.~¢ upon both Attornies and Clients
~~ald vanith; and initead of {uch Altera-
..ons proving hurtfel to the Profesfion in
~ene1al, the Obloquies it at pretent la-
bours under would be removed, Clients
would find it their Interctt to apply to
the Couits above rather than to an interior
Court, and the Bufiners at Jicieisior
weuld pot tiil of receiving a cen
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of Praitice, as may tend to illuftrate and
explain fuch formal Parts as are ftill re-

tained in our Writs and Pleadings, and are

the Means of rendering them obfcure, and
to many unintelligible.

Having given the Reader a fufﬁcicnt

Infight into the Nature and Defign of the

following Work, it remains to take No-
tice of one Objection, which perhaps may
be made to the Manner in which it is
executed.

It may, very probably, be objeéted,
that too many common and_familiar Forms,
which are to be met with in Books al-
ready extant, are here introduced ; but
the Reader is defired to confider, that thefe
Forms were introduced either the better to
explain what related to them, or in order
to thew the Difference therein between
the two Courts, and were abfolutely ne-
ceffary for that Purpofc, fuch, however,
may be eaﬁ]y pafled over,

For the Reft, I am not unconfcious of '

many Faults, which may be found-in the
Courfe of the enfuing Pages; I have not
Vanity enough to think the Performance
is fo compleat, or fo well executed as the
Subje& deferves. If however what I have

done fthould induce fome abler Pen to cor-

re&t

X9
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re& its Errors, and more fully point out
the Reafon and Grounds of our Writs and
Pleadings, and expatiate more largely on
the Means of eftablithing the Reforma-
tion aimed at, I fhall think my Time and

“ Labour not ill beftowed; - and that I may

deferve and hope for that Candour, which
may be neceffary to excufe the Inaccuora-
cies of this Performance. '

AN
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. AN~
HISTORICAL TREATISE
OF A .

S the followmg Sheets are deﬁgncd
to exhibit the feveral Forms of Pro-
ceedings, ufed in an A&ion at Law
in the Courts of King’s Bench and

" Common Plegs, from the original
Procefs down to the Execution; fo far at leaft
is may fuffice to explain and  illuftrate the’
formal Parts of fuch Proceedings, and to
point out the Grounds and Reafons for the
- Ufe theréof ; it will be proper.to fay fome-
thing, by Way of Introduétion, concerning
the grwmal of thefe two Courts.. .
The Court of King’s Bench is that out of
which all the other Courts of Law were ori-
ginally formed. It appears from the moft
ancient . and authentic Hiftortans, that in the
Times of the Saxons and Danes our Kings did
hold a Court of Juftice, wherein they ufed to
fit in Perfon, and to judge not only according
to Law, but alfo to Equity; and that as Pe-
titions and Appeals became burthenfome to
- the Prince, he was under a Neceflity of fub-
ftituting fome Perfon to adminifter Juftice to
his Subjets.. The Perfon fo fubftituted was
invefted with proper judicial Authority as the
King’s Chief Juftite;.and as there wasoriginally
: but
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but one Court for the Determination of Cizi/
Caufes of all Kinds, fo he had in Effe¢t 0z
whole Power, not only of the Chief Juftice of
the King's Bench, but likewife of the Cocmmen
Pleas and Excbequer, centered in him for a long
Time, viz. ’till the Reign of King Richard the
fecond, (as it is prefumed) who made #wo
other Fuftices, and afligned to each a diftint
Jurifdiction, that is, one of the North; and
the other of the South Part of Enzlcid, which
fomewhat diminifhed the great Authonty of
the former, who notwithitanding was ftill
looked upon as the Chief, and was accoxdmgly
ttiled Capitalis Anglie * Fupiciarius.

The Court. wherein the Chief Juftice fat was
Part of the King’s Palace. It was called
Curia Domini Regis, and was removeable with
thc King’s Houfchold. - And by the 28 Edw.

. ¢. 5. this Court is to follow the King. In
thrs Court all Differences which happencd be-
tween the Barons, and other great Men of the
Realin, were heard and determined; and like-
wife all Caufes, as well conceming Common
-Pleas, as Pleas of the Crown ; but Matters of
an inferior Nature, between Subjeét and Sub-
ject, as Contra&s, chts, &¢. were then ufu-
ally determined in the County, and Hundred
Courts, which were the original Courts for
fuch Purpofes in thofe Days.

* Jufliciarius—the Reafon why he is called _‘7ujium
ring, and not Fudex,is becaule im zncient ‘Times the Latin
Werd for him was Juficia, and not Fufliciarius, as appeats
by Glanvill, lib, 2.¢. 6. fecondly, becaufe he has his Autho-
ity by, Deputaiicn, sad not 7m Megiftratus.  Sce Blo.

Lit, ’uﬁh(
And
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And it is beyond all Doubt that before the
Conqueft, thefe two Courts, the County
Court and Hundred Court, had long been and
then were the Chief Courts of Law for detet-
mining all Matters between Party and Party,
as well Ecclefiaftical as Civil, and wherein the
Bifhops ufed to prefide, jointly with the Sheriff;
nor can it be faid with any Certainty that there
were any other' Courts of Law fubfifting for
determining Difputes between Subjet and
Subjeé ; but it 1s obferved by feveral Hifto-
rians, that amongft other the arbitrary Pro-
ceedings of this King, the Conqueror, ¢ The
< Bithops were prohibited from prefiding at
“ County Courts or Shire-gemots,-in order to
¢ deprive the Bifhops of their Share of the
¢ Fines or Mul&®s; and that he inftituted
“ other Courts, before unknqwn to the En-
¢ glith; which not only tended to the Incon-
« venience of the Parties, who were ignorant
¢ of the Rules and Praices of thefe Courts,
“¢ but they were under the Neceflity of follow-
* ing the Prince, wherefoever he went, becaufe
‘¢ they always attended on him.” What thefe
new Courts were, is hard to determine, but it
may be prefumed, one was the Court of Com-
mon Pleas (now fo called) for at this Time, it
is well. known, that with Refpett to landed.
Property there was a General Change ; and the
Norman Laws took Place and were fubftituted
inﬁc:{? of the Saxon Laws; and the Proceed-
ings were carried on in the Norman Language;
or rather that Common Pleas, and Matters with
Refpet to Land, were drawn into and deter-
mined in the Kixg's Court, inftead of the Coun-
2y Court. And it is very evident that molt of

: B2 - our
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our Law Terms are derived from the Norman
" Language during that Period.

About the Year 1215 in the Difpute be-
tween King John and the Barons, and upon
their adjufting the Articles of the two famous
Charters, entitled Magna Charta and Charta de
Fereffa; one of the Articles was “ That She-
riffs fbould not bold County Courts ahove once a
Month, and that they as well as Caftellans, Co-
roners &c. fbould be refirained from bolding Pleas
of the Crown ; before which Time it is to be
prefumed, that the County Court ufed to be held
oftener than every fourth Week throughaut the
Year as it now is, and from that Time has:been
the ftated Time for holding of it. It is alfo as
certain that Pleas of the Crown as well as Civil
or Common Pleas were held and determined
in it.

Afterwards King Hen. 3. being requefted by
the *Nobility, granted by Magna Charta, or
the Great Charter, that Communia Placita neu

Jequerentur.

v

* Gavin, in the Preface to his Readings, faith that until
Henry 3d. granted the Great Clarter, there were but two
Courts in all, called the King’s Coarts, viz. the Exchequer
and the King’s Bench ; which was then called Cwriu :Domini
Regis, and Aula Regis; becaufe it followed the :Court.ar
King ; and that upon the Grant of that Charter, the Court
of Common Pleas was ereted and fettled in one Place cer-
tain,. viz. Wefiminfter Hall, and therefore, after that, ail
"Writs ran guod fit coram Fufliciariis meis apud Wefim. ;
whereas before they ran ceram me wel Fupiciariis meis, with-
out any Addition of Place, fo that Common Pleas, if nat
tryed in the Connty Court, which was called the Sheriffs
Court, muft of courfe have been tried in the King’s Bench;
and by what has been before obferved, they certainly were,
"efpeaially from the Time of King William the Firft. In
-fhort, from the beft Obfervations which have been hitherto

- mads
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fquerensuy Caviam fuam, fed in * loco certo tene-
rentup.- "This Great-Charter +, or the Revival

of the Saxon Laws of King Edward the Con-
. D _ feflor,

made, it may be colleéted and agreed upon, that the County
Court took Cognizance of Pleas of the Crown in fome Re-
fpedts, and alfo of Ccmmon Pleas or Plea of Land and all
other Matters between Subjeét and Subjeét until the Con-
queft; alfo that foon after the Conqueft, the Norman Laws
with refpe& to Terms and Services of Land took Place,
and Pleas of Land were taken up and tried in the King’s

- Bench, or rather they were tried heard and determined by
Juftices appointed for that Purpofe, who fat in the King’s
Bench jointly with the Chief Juftice of that Court, fo that
Pleas of the Crown and Common Pleas were held indif-
ferently in the King’s Court or King’s Bench, and ufed to
follow the King ; alfo that it thus continued until the Con-
firmation of Magna Charta by Hen. 3d. when the Juftices
appointed for trying Common Pleas or Pleas of Land were
ordered to fit in a fixed and certain Place and not to fol-
low the King, (which the Chief Juftice of the King’s Bench
contineed to do) and by their being thus fever’d, they be-
came a diftin& and feparate Court, viz. a Court of Common
Pleas, fo that this Court may be rather faid to be fever’d
from the other, than created by this ftatute, and from this
Time the County Court began to lofe great Part of its Bu-
finefs.—The Confideration of this may help to determine
our Judgment with refpe to what hath been faid of late
Years of - this Court of Common Pleas; viz. that it was
created by Mag. Ch.

* In loco teﬂo.—Wt/fﬂi’fﬁlf Hall, with the Exchequer,
was the King’s Palace at this Time ; the Hall was built by
King William Rufus, z2nd the Courts of Law held there;
and whenever the King’s Houfchold removed from it, the
‘Couits of Law alfo did, and followed the King, until the
making of M. C. from which Time the Court of C. P.
by virtue thereof, remained fixt, and continued to be held
in this certain Place, notwithiltznding the King’s removing
from it. And it has continged to be a Place for the Courts
of Law ever fince, unlefs upon very extraordinary Occafions,

+ There is a notable Remark in Hiftory, that at¢ the
reneving the two Great Charters by this King, the Lords

Spisi-
B3
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feffor, had before been granted by King Henry
the firft, to ingratiate himfelf with his Ba-

rons,

Spiritual and Temporhl being affembled, with each 2 light-
ed Taper in his Hand, before him in Wefiminfter Hall, the
Archbifhop of Canterbury denounced a Curfe againft thofe
who fhould violate the Laws, or alter the Conftitution of
the Kingdom. After which the Lords threw down their
lighted Tapers upon the Ground, crying out, So may the
Souls of thefe, who fhould violate the Charters, fmoke and
flink in Hell.  So precious were thofe Laws then eftesmed,
and are now reckoned, and it is hoped ever will remain the
Bulwark of Englifb Libertigs. This Anathema was denoun-
ced May 3, 1253. 'There was anothet Excommunication
againft the Breakers of this Charter, denounced the 25 Ed. 1.

By this laft mentioned Aét (25 E4. 1.) it was ordained
that thefe two Charters fhould be fent under the Great Seal
to all Sheriffs to be publifhed in the County Ccurt 4 times
in the Year in full County. And to ail Cathedral Churches
to be read to the people twice in every Year. It was alfo
ordained ¢¢ That if any Statute be made contrary to the Great
¢ Charter, or the Charter of the Foreft, that fhall be bolden
““ for nene®. ' _

It is worthy the Remembrance of every Englithman, that
fo great was the Power of the Pope at this Time, over a
blind ignorant and bigotted People, that after he bad inter-
diéted the Kingdom and excommunicated King John ; ab-
folved his Subjeéts frem their Oaths of Allegiance and not

" only depofed the King but abfolutely gave away his King-

dom to Philip of France, and ftirred up the Barons to aid
Philip by making War againft their King ; but that King John
ne fooner made Peace with the Pope, by a moft thameful Sub-
miffion in refigning his Crown, without the Confent of his
:People, and receiving it again from Pandolph his Legzate
0 hold as a Feudatory of the Church of Rome, and alfo
Agreeing to pay a very large Sum of Money ; but his jnfal.
Jible Holinefs then changed Sides ; and not only abfolvéd the
King and excommunigcated the Barons, but when the Char-
Zter of Liberties was fhewn to him, for Which they contended,
He cry’d out. ¢« What, do the Barons cf England endea-
-vour to dethrone & King who has taken upon him the holy

: Crofs
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rons, in Prejudice to his elder Brother Duke
Robert, and afterwards by King John, and was
a Bone of Contention between the Kings and
their Subjects for near 200 Years; being fome-
times granted, then recalled, not being fully
confirmed to the Subjeéts until the gth of this
King.

B% this A&, or rather Charter of Englith
Liberties, (it not being deemed an A&t of Par-
liament, but a new Declaration, by this King,
of the old fundamental Laws of the Land or
Liberties of the Subje¢t) the Court of Common
Pleas was fevered from the King’s Bench, (fo
cailed from an old Saxon Word, Banc, fignify-
ing an high Seat whereon the Kings ufed to
fit) ; for before this Charter, all Pleas were held
indifferently therein, and confequently the
Common Pleas did follow the King, Ubicunque
fuerit in Anglii, with the Court of King’s
Bench ; and though fome hdve been of Opinion
that the Court of Common Pleas was created by
Magna Charta, yet by the Provifion in the next
Chapter, viz. Et ea que per egfdem, (f. Juftici-
arios Itinerantes) propter Difficultatem aliguorum
Adrticulorum, terminari non poffunt, referantur ad
Fufticiarios nofiros de Banco et ibi terminentur, it
1s manifeft that at the Time of making of Mag-
na Charta there were Jufficiarii de Banco; which
muft, as my Lord Coke obferves, be meant of
the Cemmen Dleas. This is eafily reconciled,

Crofs and is under the Proteiicn of the Apoftolic See, and
would they enforce him to transfer the Dominions of the Ro-
man Church to others! By Saint Peter this muit not go unpu-
nifh~d.””> Aad then by a definitive Sentence he damn’d and
caflted for ever the Charter of Liberties, and fent the King
a Bull contgining that Sentence at large, See Echard, &c.

B 4 by
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by confidering that Fuficiarii de Banco ufed to
fit, and all Pleas were held indifferently, in one
4nd the fame Court which was the King’s Benck ;
but after that Charter was granted Comsizon
Pleas were fever’d and held apart, and became
the' Bufinefs of a diftin& Court, viz. of the
Court of ¥ Common Pleas.

At this Time, ’tis faid, began the Study of
the Common Law, and the Chief Faftice of the
King’s Bench was no longer ftiled Capitalis
Anglie Fupiciarius, but Capitalis Fufficiarius
ad Platita coram Rege tenenda, vel Fufticiarius
de Banco Regis; and the Chief Fuftice of the
Common Pleas was ttiled, Fufficiarius de Banco.

"The two Courts being thus feparated, ‘the
King’s Bench was now efpecially exercifed in
criminal Matters and Pleas of the Crown; and
the handling of private Contracts, and civil
Adtions, was left ;to the Court of Commen
Plegs, which feem, by the 12 & 13 Ch. of
M. C. to be efpecially limited to this Court,
and the King’s Bench to be thereby reftrainea
from holding Pleas thereof: and therefore,
afterwards, all Writs returnable in the Common -
Pleas were returnable Coram Fufliciariis noftris
apad Wefimonafterium ; but Writs returnable in
the' King’s Bench continued to be returnable
Coram Rege, vel Coram nobis ubicunque fuerimas
in Anglid. v

“Therefore, wheh we read at this Time, (as
-we-often may) that ¢ The Suits in the King’s

* The Common Pleas was anciently fo called Auns 2
Edw. 3. c.11. becaufe, faith Camden, Communia Placita”
inter Subditos ex Fure noffro, quod Commune wocant, in boc
difceptantur, ' .

¢ Bench
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* Bench wete originally Suits for. Offences only,
“and Matters that were againft the Peace of
“ the Realm, &¢.” here the Term originally
muft be underftood to mean immediately after
Magna Charta, for before the making of this
Statute (fays my Lord Coke) Common Pleas
- might have been holden in the King’s Bench,
and all Writs were returnable in the fame Benchs
and becaufe the Court was holden Coram Rege,
and followed the King’s Court, and was re-
turnable at the King’s Will, the Returns were,
Ubicunque fuerimus in Anglid; whereupon ma-
ny Difcontinuances enfued, great Trouble was
given to the Jurors, great Expence to the
Parties, and great Delay of Juftice.: for which
Caufes this Claufe of Magna Charta was made.
And the Pleas of the Crown were divided into
High Treafon, Mifprifion of Treafon, Petty Trea-
fon, Felony, &c. and were limited to this Court,
becaufe contra Coronam et Dignitatemn Kegis; fo
that of thefe the Common Pleas cannot hold
Plea. But to thew that Common Pleas may be
holden in the King’s Bench, my Lord afiigns
thefe Reafans, viz. 1ft, It is to be obferved,
the King is out of the Statute, and may fue in
that Court; 2dly, If a Man be in Cuffody of
that Court, any Perfon. may charge him with
an Aftion therein for Debt, Covenant, or the
like perfonal Aion, becaufe be that is in
Cuftody, ought to have the Privilege of that
Court; 3dly, Any Action that is Quare Vi et
Armis, where the King is to have a Fine, (of
which hereafter) may be fued in that Court;
4thly, Replevins may be moved thither ; sthly,
Albeit originally the King’s Bench be reftrained
by this A& to hold Plea of any Real Afion,
yet by a Mean it may, as when removed thi-
2 ther
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ther by a Writ of Error from the Common

-'Pleas, &c. This leads us to fhew by what

Means the Court of King’s Bench, foon after
the making of Magna Charta, drew to itfelf
the Cognizance of Civil Aftions, as at this Day,
notwithftanding that Statute.
' Firft, as the Court of Common Pleas had it’s
Jurifdi&tion by an origipal Writ out of Chancery,
fo (after the fettlingthat Court at #eftminfier,
which . became the fole Court for Civil Mat-
‘ters, and by which, great Variety of Bufinefs,
and Profit accrued to it) the Court of King's
‘Benck, in order to hold Plea of Civi/ Aétions,
very foon claimed a Right to hold Pleas of
"Altions of Trefpafs * on the Cafe, by the like
Original, being made returnable therein; a
Trefpafs fuper Cafusm, being confidered, in it’s
"Nature, to be an Afion of Trefpafs; and all
‘Trefpaffes being centra Pacem, the King’s Bench,
‘by this Means, afflumed the Cognizance there-
‘of.

Secondly, As to Pleas of Dedt t, and Real
Attions, or Pleas of Land, they for fome Time

* It was called an A&ion Suptr. Cafum, becaufe the

"Original was framed and adapted to the Nature and

Circumftances of the Cafe, according to the Statute #'gf.

2. 13 Ed. 1. e

t Fitzberhb. N. B. fo. 119. b. £ & declares that

“there is no Writin Law for Debt, but a Juflicies, which
“is a judicial Commiffion to the Sheriff to determine the
“Matter ne amplius inde Clamorem audiamus; {o that the

Kirg’s Bench ought not to be troubled with the Matter at
all; or, if by Original, in the Commen Pleas. Is not the
Original it{eit = Summons? And Kitc. in Ret. Brew. fo.
4 'Vit. Com. Bank, declares, that Summon:, Attachment,

-and Difirefs, fuzceflively ditin& 15 Days, is the only i'ro-
-, eefs.at Common Law for Deér.

longer
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longer continued cognizable in the Common
Pleas only ; for, as to Debt, that being certain
and demandatory, it could not come under
the Title of an Aéion Super Cafum, and con-
fequently the King’s Bench could have no Pre-
tence for a Writ to be returnable therein, to
compel a Perfon to appear in fuch an. A&ion :
therefore, at length, it became the Method of
the King's Bencb, in ordeér to take Cognizance
of Debt likewife, to file a Bill againft the De-
fendant, thereby fuppofing him to be already
in the Cuflody of the Marfbal of the King’s
‘Houthold, (if not really fo) in which Cafe the
Plaintiff had Liberty to declare againft him
there in Debt, rather than the Mar/bal fhould
have his Prifoner taken from him, to be charged
in another Court ; we may obferve, that one
of my Lord Coke’s Reafons, which ke affigns,
why Coemmon Pleas might have been holden in
the King’s Bench, is, that if the Defendant Ze
in Cuftody of that Court, &¢. and indeed this
ufed to be the rea/ Cafe at firft, and it was
-not grounded on a Suppofition only, as after-
wards it was; and this, atlength, introduced
the feigned one; that is, the now prefent Me-
thod of declaring againft a Defendant in the
King’s Bench, as being in the Cuftody of the
* Marfbal of the King’s Marfbalfea. And the

" * Marfbal [Marefcallus] of the King’s Houfe, other-
wife calied Knight Marfbal, ufed to cxercife his Autho-
‘rity in the King’s Palace, in hearing and determining all
Pleas, and Suits, between thofe of the King’s Houfe and
Perfons within the Verge, and punifhing Faults committed
there, fee 18 Ed. 3. &c. and Marfbaljca was the Court
cr Seat of the Marthal. The Alarftcljea Prifon, in Sout)-
_avark, is of late Foundation, though perhaps derived frozy

the former. )
Proceedings
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Proceedings by _the Original out of Chancery in
%«_Eﬁons Super Cafiim, as at firlt ufed in' the
King’s- Bench, .camg to be likewife fupplied by
this very Method of declarirg; and the Origi-
nal in fuch Gafes became to bie' difcontinued.
ﬁcncé, you fee arofe A&ions on the Cafe in
the. King’s Bench, from hence filing Bills, and
declaring againft the Defendant, as in Cuffody
of the Marfhal, | = o
..+ As to Real A&ions, or Pleas of Land, thefé
dontinued il 'longer cogmizable only in the
Common Pleas, by Wrhs™ of Right, Writs of
,}{ﬁzﬁ, and other original Wtits.iffuing out of
(hancery, “and. feturnable theréin; but thefe
being" now génerally dififed;, by Ejestments
taking Place of thele Rea/ Aftions; and as
Fjectments' are Altions of Trefpafs, (at Feaft .
grounded on fuppofed Trefpafles) and fo can:
2ra Pacem, they confequently became liKewife
cognizable in’ the' King’s Benckhs 'but this i$ il
upon fuppofing the Defendant in Cuffody, 2.
for that 15, the Ground-work of the Caufe de-
pending 'Ei'fe‘,r:c,‘ unlefs it is' By Orignal out of
Chancery. . So that, at prefént,’ the Couft of
Comimon, Plens _fc_:éms to have rio more to de in
Real Aions, (exceptin é:.)aﬁ’.ing Fines and Reco-

King’s Bench.
The Ejeltione Ferms's, to técover the Pof-
feffion, became. frequently in Ufe in Henry the
Eighth’s Time, and is now the moft com-

amon Means of trying Titles to Land, inftead
iof Real Ations ; from which Time the Courts

of Kings Bench and Common Pleas {eem to
have had a concurrent Jurifdiion in all Ciwil
Matters except as to Fines and Recoveries, as

at this Day. )
‘ D{
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OFf au agion.

- An A&ion { Quia agitur de Injuria) is defi-
ied to be,* ARight of profecuting to Fudgment

for what is due 10 One’s Jelf 5 or, A legal Dez

mand of Oue’s Right. And it is of two Kinds,

one that concerns Pleas of the Crown, the

other which concerns Common ®leas. And

this .of Camman Pleas is divided into Aéhons
‘Real Perfonal, and Mixed. :

“T'he “Suir, or following the Profecution un-

til Fudgment, s regularly called an Aﬁwn, but

_ not aﬁ”;ards, and therefore it is, that a

Releafe of 4ll Aftions is not a Releafe of an

Execution, becaufe the Fxecution doth begin

after the Affiop doth end. . The Foundation of
‘the Aftion is an original Writ, and doth deter-
mine by the Yudgment; but Writs of Execution
- are called Fudicial, ‘becaufe they are grounded
upon the f‘fudgmmt

- f the commencmg an Qiion tnthe
) Ring’s Wench.

The Commencement therefore of an Action
in‘the King’s Beunch was, at firft, by an original
Writ ‘out of Chencery, in like Manncr as was
ufed in the Commen Pleas; or elfe it was by
Fling a Bill againtt the Defendant, both which
Methods ftill ¢ continue to be made ufe of, but
"the common Method is by Bi/l."

If the Aftion was commenced by Bil, the
“Defendant was, and now is, fuppofed to be

* A&io nibil aliud eff quam Fus prr/egum({x in _‘fzu!z(mm
qued fibi d:betur. Co. Lit.  Aéiticn n’ fi auter Chsfe que
lopq) Deznard de fen Droit. .
T m
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in the Cuftody of the Marfbal of the King's Mar- -
fbalfea, as before obferved. The particular
old Diretion of this Bill is loft by Difcontinu-
ance, though it is reafonable to fuppofe it was
to this, or the like Purpofe :

T o the Fuftices of our Lord the King, before
 the King bimfelf, '

B. to wit. A.B. complains of C.D. being in
the Cuftody of the Marfbal of the rfbal-
Jea of our faid Lord the King, before the
King bimfelf. For this, to wit, That where-
as, &c. fetting forth the Complaint, or
Caufe of Action.

Upon the filing this Bill, a Procefs ufid to
iffue to fummon the Defendant to appear
before the Lord the King, on — (acertain
Return Day) wherefoever be fbould then be in
England, to anfwer the Bill. This Procefs was
called a Bi// of that County wherein the Court
then refided, (as at prefent it is called a Bil}
of Middlefex) becaufe the Marfbal, being an
Officer of the King’s Houfhold, (in whofe
Cuftody the Defendant was fuppofed to be)
was then in that County, viz.

Middlefex, zo wit. 1t is commanded the She-
riff, that be take A.B. if be be fourd in
bis Bailiwick, and fafely keep bim, fo that
be may bave bis Eody before our Lord the
King, on wherefoever, Fc. to
anfwer to C. D. of a Plea of Trefpafs, and
that be bave there then this Precept. '

By Bill. E—rre

' " This
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This fhort, and commandatory Procefs
was figned per bill.m, (to fhew the Suit was
by a Bill filed, and not by Original) and
with the Name of the chief Clerk affigned. to
inroll Pleas in the Court before the King bimfelf ;
and it iffued upon the Bi//’s being filed : but
in cafe the Defendant had made his Efcape,
and was not to be found in that County,
(which was fuppofed to be the Cafe when the
Defendant lived in any othgr County) then the
Sheriff returned the Writ with Nou ¢f inven-
tus ; upon which a fecond Writ iflued into
the County where the Defendant lived or was
thought to be. This fecond Writ was called
a Teftatum, but it afterwards gained the Name
of a Latitat, from that Word therein, Cum
Tefatum eff qued Latitat, &c. and is in the
Nature of a Teffatum Bill; and in this fecond
‘Writ of Latitat, the very Return of the Bill
‘ufed to be inferted therein, inftead of the Words
“ At a certain Day now paft, &¢c.” till which
“Time the Latitat could not ifflue. Afterwards
it ' became the Method, firft to fue out a Bi//,
and to get it returned of Ceurfe by the Sheriff,
and then to fue out a Latitar; and this Me-
thod continued (as ’tis prefumed) along Time,
(i. e. until about go Years ago) when for
ealing the Subje&, ard for expediting Juftice,
(as it was called) it was contrived to put thefe
two Writs in one ; fo that the Defendant might
be artached in any other County than that
wherein the Court refided, without firft fuing
out and filing the Bi// of Middlefox. And this
was done, by only fuppofing in the Latitat,
that a Bi// had iflued, and was returned, Nen
¢ inventus, and filed; as the Lasitat itfelf now
‘plainly thews, <iz. ' :
GEORGE
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- GEORGE the Third, &c. To the Sber?‘of
B. greeting. Whereas we lately eommanded our
Sheriff of Middlefex, that be fhould take A. B.
and C.D. if they might be found in bis Baili-
wick, and keep them [fafely, fo that be [fbould

‘bave their Bodies before Us at Weftminfter, a4z

a certain Day now paft, o anfwer fo E. D. in

. @ Plea of Trefpafs; and our faid Sheriff of Mid-
dlefex at that Day returned to Us, That the

aforefaid A. and C. are not found in bis Baili~
wick : whereupon, on the Bebalf of the faid E.. it
is fufficiently attefted in our Court before Us, that
the aforefaid A. and C. do run up and down,
and fecret themfelves in your County. Therefore
we commaxd you, that you take them, if they
may be found in your Bailiwick, and fafely keep
them, [o that you may have their Bodies before
us at Wefltminfter, oz . next after

" 2o anfwer to the aforefaid E. of the Plea afeore-"

aid; and that you bave there then this Writ,

Witnefs, W. Lord M. at Weftminfter, tbe

Day of in the firft Year of our Reign,
. Lee.

4. B. and C. D. you are ferved, &c. V: pq?.;

Though this firft Procefs, is called a Bill,
(in all Probability from the Words per Billam
at the Bottom, to fhew it is grounded on a

'Bil] filed; and was not by an Original out of

Chancery) yet this is not that- Bill, you fee,

‘which fuppofes the Defendant to be in the

Cuftody of the Marfbal, &c. This Bill, or
Procefs, 1s a2 Summons only for the Defend-
ant to appear, and anfwer the other; which,

.confequently, was filed before this Procefs

iffued. Nor is this called ﬁmpLya Bill, bu:
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a Bill of Middlefex, to diftinguifh it from the
original Bill, or Declaration, §which in this
Court is called a Bi//) and ufed to be filed
before the Procefs iffued, or againft the Return
thereof : and fuch a Bill 45 ftill prefumed to
be filed, to warrant every Declaration in this
Court, (though it is never filed now, but of
Necefity, unlefs it be againft Prifoners, or At-
tornies and Officers of the Court) and upon

the Defendant’s Appearance, the Declaration -

is received as a Copy of it only. See Styles’s
Praft Reg. 210. where the filing the Bill is
faid to be the Ground-work of the Caufe de-
pending; and is, as the Original in the Common
Pleas, which gives the Court a Furifdition to
hold Plea of the Matter therein complained of.
Having feen the Original and Nature of the
Bill, by which a Suit was, and is now ufually
commenced in the King’s Bench, and of the
Summons, that is, the Bill of Middlefex ; let us
'fee how a Suit ufed to be, and is now begun
in the Court of Common Pleas.

Of the Tommencement of an diion fn the
Lommon Pleas.

Since Magna Charta, the Gommencement of
every Suit in the Common Pleas (unlefs againft
Attornies and Officers of the Court) is by an
original Writ iflued out of the Court of Chan-
cery; which, by it’s being made returnable
therein, gives the Court a Jurifdition to hold
Plea of the Matter therein fpecified; (as it
does the King’s Bench, when made returnable
in that Court) for though this Court was fevered
from the King’s Bench by Magna Charta, for
the trying of Common Pleas ; yet it had not. an

' C Au-

17



Adn Hiftorical Treatife of a Suit at Law.

AutQority thereby to proceed in fuch Matters
ex Officio ; but there was from the Beginning
a Precedent for it’s Proceedings, and Rules of
Pratice; and that was the County Court ; now
as the Sheriff in his County Court could not
take Cognizance of a Plea of Debt, or Dama-
ges, above forty Shillings, without the King’s
Writ ; therefore in every fuch Cafe, a Writ
iffued out of the Chancery directed to the She-
riff to give him a Jurifdi®ion to hold Plea
thereof, and was the original Writ for trying
fuch Caufes: So the Common Pleas, being de-.

_figned to be a Court of a fuperior Nature to this,

in all Matters of a civil Nature, between Sub-
je€t and Subjedt, required fomething in every
fuch Caufe to give it a Jurifdiction to proceed
therein ; and this was done, by taking the like
Original Writ out of Chancery, as was ufed for
the County Court, but made returnable before
the Juftices of his Majefty’s Court of Common
Pleas at Weftminfler ; the very iffuing of the
‘Writ, fuppofes the Caufe of Action to be above
forty Shillings, and alfo that the Court ought
not, or rather, that it is beneath the Dignity of
the Court to take Cognizance of any Thing un-
der; and it feems that much of the Method of
the Prattice of the County Court was taken up
by this; for Inftance, at this Time the old Law
of Frankpledge *, as eftablithed by King Alfred,

_ ftill

* It is obfervable that though the Law of Fraskpledge
is difufed as~obfolete; yet it was never legally fet afide:
therefore the Summons grounded on the Plaint in the
County Court very reafonably continues the old Form, wiz.
Berks, to wit, W. B, Efg; Sheriff of: the County aforefaid,
9o the Bailiff of the Hundred of O. and R.S. my Bailiff
Jointly and feverally greeting, Becaufe A.B. at my Court held.

: Jor
4
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ftill prevailed in all the Kingdom; and therefore
the Original was framed in purfuance of it, and
Pledges to profecute ufed to be returned there-
on. Now the Method of procuring this Ori-
ginal was, by making a fhort Note to the Curfi-
for of the County, which Note wascalled a Pre-
cipe, or Pone. Thefe were varied according to
the Nature of the 4&%ion; and four Defendants,
and ne more, were to be inferted therein: And
upon this, the Curfitor made out the Original,
and gave it to the Aitorney ; under Seal. The
Original in Cale run thus:

CHARLES, ¥ tbe Grace of God, &c. To
the Sheriff of Berkthire, greeting. If A. B.
makes you fecure to profecute bis Claim, then put
C.D. late of Wantage, in your County, Yeoman,
by fure and fafe * Pledges, that be be before our
Fupices at Weltmintter, in eight Days of St.

Jor the Coanty_aforefaid, complains againff C.D. of a Plea
of Trefpafs on the Cafe; and hath found Pledges of profecu-
ting and fo forth, Therefore 1 command you and each of you
that you fummon, &c.

* Pledges.—Plegii dicuntur Perfona qui fe obligant ad
boc, ad quod qui eos mittit temebatur. The Reafon of thefe
‘Pledges is fet forth in the Writ, and they afed to be
aftually found, and ftand Securities to anfwer the Fine ;
and alfo fuch Cofts and Damages as the Defendant or
Tenant fhould be put to in all Perfonal or Real Actions.
Afterwards they were only found in Real Ations ; but as
thefe came to be difufed, they were, and are now, become
Jeigned Pledges, and ufed only as Matter of Form, to
agree with the Writ, and fignify now nothing, unlefs to
fhew what the Praltice once was. Itis faid, that if the
Plaintiff was a poor Man, and could not find Pledges, he
pledged his Faith, and then the Writrun, * If A B. fall
¢ make you fecure to profecute his Claim by his Faith, becaufe
be is poor, them put, &c.”’

Ca Hilary

19
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Hilary, to anfwer to the faid A.B. in a Plea,
that * whereas the faid C.D. on the 10th Day
of December in the fecond Year of the Reign,
&c. (fo on, reciting the whole Complaint or
Declaration in the Writ) fo the Damage of tbe
Jaid A.B. 30/. and have you there the Names
of the Pledges, and this Writ. Witnefs Ourfelf
at, &c.

The Original, we obferve, was twofold ;
firft, for the Sheriff to take Security from the
Plaintiff to profecute his Suit, f fecerit te fe-
curum, &c. and then to put or fummon the
Defendant, tunc pone, C. &c. nor indeed could
the Sheriff even fummon him by good Sum-
moners (as the Method then was) except the
Plaintiff had firft indemnified him by giving
good Pledges, that his Claim was juft as the
Words of the Original did import, viz. f A.B.
fecerit te fecurum de clamore fuo profequende tunc
Summoneas C.D. per bonos Summonitores, &c.
which fhews what excellent Provifion the Com-
mhon Law made to prevent frivolous, vexatious,
and groundlefs Suits; nor was it lefs careful in
fecuring a Man’s juft Right and Property;

- and this was taken up by the Courts of King’s

Bench and Common Pleas, from the general Law

L

* In the Original, the Complaint, or Declaration, is
fully fet forth, that the Defendant might know the
Caufe of A&iwn ; but in the King’s Bench it is fet forth
in the Bill filed, as that is the Original there, to which
the Defendant, by the Bill of Middlefex, was fummoned

. to appear and anfwer; aud he being fuppofed to be al-
ready in the Cuffody of the Marfhal, there was no Occafion

for any other Addition: and we may fuppofe thisis ftill the
Reafon why no Addition is given to the Defendant there,
as it is done in the Common Pleds.

1 , of
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of * Frankpledge, then in Ufe, whereby all the
Freemen in the Kingdom were formed into fuch
admirable Communities, and Fellowfhips, that
all the Members thereof were Pledges for each
other, and refponfible for one another, as well
in Cafes of private Debts and Contraéts, as for
public Peace and Security ; and therefore no-
thing could be bought or fold, butin the Pre-
fence of two Vouchers, at leaft, of the fame
Hundred or Community; by which you fee
the Common Law aimed as well to prevent
the committing of Wrongs, as the providing
Remedies for Wrongs, when committed. And
hence on good Reafon, Pledges de Profequendo
-were introduced, and aually given by every
Plaintiff in this Court, on his commencing
every Suit, before the Defendant was fum-
-moned or attached to appear.

The Original being made out, it was given
to the Sheriff to be properly executed, and
returned ; there was this Difference attended
it: In § Cafe, Trefpafs, Trover, and Ejeciment,
an Attackment of the Defendant’s Goods, by
the Sheriff, was the firft Procefs on the Origi-
nal, in which Cafes the Defendant was hurt;
therefore here the Writ commands the Sheriff
. that he fhould take Pledges for the Defendant’s

* Omnis Homo qui woluerit f¢ teneri pro libero, fit in Plegio,

ut Plegius eum baZzat ad Fufticiam, fi quid offenderit, &c.
was the Law of William the Couqueror.

t It is from this, that the formal Beginnings of the
"Declarations in this Court vary as they do, for they fill
refer to this Pra&ice. For by the Declaration in Cafe, €5,
it is faid the Defendant awas artached to anfwer. Andin
Debg, &c. it is thereby faid that the Defendant awas Jum=
moned to anfwer, &¢c. V. under Declaration.

Cs Ap-

21
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Appearance ; but in Debt, Covenant, Annuity,
Account, Detinue, and Replevin, the Sheriff be-
gun by fummoning, or warning the Defend-
ant to appear, in which Cafes the Defendant
was not hurt, in the firft Inftance ; and there-
fore here there was no Command in the Writ
for the Sheriff to take Pledges of the Defend-
ant, but in every Cafe the Sheriff was direGed
by the Writ to take Security from the Plaintiff
to profecute his Suit. The Writ run thus in
Cafe, Trefpafs, and Ejelimeént :

CAR. &¢. Vic. B. faltem. Si A. fecerit te fe-
curum de clamore fuo profequend’ tunc pome per
Vadios et Salves Pleg. B. C. nuper de, €5¢c.
quod fit coram Juft. nofiris apud Weltm’ in
O&. &e. ad refpond” A.D. quare cum, Ese.
(vel quare Vi et Armis, Sc. ad dampnum,
&c. us dicit Et babeas ibi nomina Pleg’ et boc
Breve. Tefte, &, ‘ ‘

And in Debt, Covenans, nguit_‘y, Account,
Detinue, and Replevin, the Writs were thus,
viz. -

CAR. &e. Vic. B. fal’'tem. Precipe C.D. nuper
de, &Fc. quodjufte, &¢. reddat A. B. so lib.
quas ei debet et injufte detinet ut dicet Et nife
Jecerit et pred’ A. fecerit te fecurum de cla-
more fuo profeguend’tunc Summoneas per bonos
Summonitores pred’ C. quod fit coram Fuft.
nofiris apud Weftm’ in O&. &c. oftenfurus
quare mon fecerit Et habeas ibi fum’ et boc
Breve, Tefpe, e,

Only
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Only in Covenant it was, quod teneat, &c.
Conventionem, &¢. And in Replevin, quod
jufte et fine Delatione Replegiari fac® A. €3c.

However, notwithftanding this, the Sheriff
ufed to take Pledges in Debt, &e. for unlefs lie
did, it was thought there was not fufficient Au-
thority from the Return to warrant any further
Procefs. In neither Cafe originally was the Body
of the Defendant arreffed, fo tender was the
Law of a Man’s Liberty ; unlefs the Sheriff
returned Summoneri feci in Trefpafs, &F¢. and
the Defendant did not appear, then the Court
awarded a Capias, or a Diftringas, as they
thought fit; and in Debt, &c. the Court
awarded an Attacbment and Difirefs infinite :
but when the Sheriff returned Ni/ babet on the
Original, then the Capias was awarded even in
Debt, and fo on to the Alias & Pluries, and
then to the Outlawry, on Non eff inventus re-
turned on thefe Writs.

We may obferve that thefe Proceflfes were
only to enforce the Defendant’s Appearance,
and iffued on his Contempt in not appearing,
on being fummoned ; for if the Defendant ap-
peared after an Attachment or Diftringas, his
Goods were thereupon difcharged by the Court ;
and if he was arrefled on the Capias, he could
fue out a Writ of Mainprize. '

But when thofe real Pledges came to be
difufed, the Sheriff afterwards ufed to return
the Original of courfe, thus:

Fobn Doe
Pledges to prq/‘ecute{ and
Richard Roe.

Cs The
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. The within named C.D. bath nothing in my
Bailiwick wbhereby to fummons bim. The
. Anfwer of A. C. Efg; Sheriff.

Upon which it was carried to the Filazer of
the County, for fuch furthér Procefs to be

made out thereon as was required, either to

arreft the Defendant, or fue him to an Out-
lawry ; and then the Original was filed by the
Filazer, with the Cufos Brevium, for a Tefti-
mony that the Court had a Jurifdition to take
Cognizance of the Matter therein; for upon
filing the Writ, the Court became poffeffed of
the Suit.

But ftill the more ancient Praétice was, (be-

- fore thefe common or feigned Pledges became

abfolutely in Ufe) that when an Original was
fued out againft a Knight, Efq; or Gentle-
man of Worth, who had fufficient Lands or
Tenements in the County, for the Sheriff ftill
to execute the Original, by fummoning the

Defendant ; for if it was returned of courfe by
 Nil babet as above, the Defendant might have

brought his Action againft the Sheriff for dif-

. ablinghim in his Eftate. And if Pledges were not
", found to the Sheriff, by the Plaintiff (or in the

Cbhancery before upon taking out the Original,
which ufed often to be done for Expedition) yet
they might be found afterwards in the Court

. wherein the Writ was returnable, rather than the
~ Writ fhould abate for want thereof. And but

of late Years, notwithftanding the Difufe of
real Pledges, if thefe commen or feigned Pledges
were not returned by the Sheriff, upon the
Original, it was Error, and the Defendant
might plead it in Abatement. How was this

con-
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tonfonant to reafon? Severe Prattice indeed !
But this,. though late, was remedied in Bayn-
ton v. Mayfer et al’ Paf. 16 Car. 1.

- On the Difufe of real Pledges, a new Method
of Pratife was introduced; for the Method
of firft fuing out, and executing, or even get-
ting the Original firft returned of courfe, came
to be dropped; and for Eafe and Expedi-
tion, the Pratice came to be, for Attornies to
make out a Precipe for a Capias, which the
Filazer, as now, made out, and afterwards, at
his Leifure, entered the fame upon a Roll;
which Roll, at the End of the Term, he de-
livered to the Curfitor, who thereby made out
the Originals to warrant fuch Capias’s all at
once ; and giving them to the Filazer, he filed
them with the Cuftos Brevium, which Praétice
is ftill ufed ; fo that the Original is, now, be-
come a meer ufelefs, and as it is prefumed, an
unneceflary Procefs, unlefs confidered as a
Procefs fued out, and filed, meerly to give
the Court a Jurifdiétion to hold Cognizancc
of the Matter therein, which certainly was not
the only End and Intent of it.

An Outlawry, originally,” was not ufed in
Civil A&ions ; for in the Reign of that ever
memorable, great and good King Alfred, and

until long after the Conqueft, no Man was .

outlawed but for Felony, the Punifhment where-
of was Death; and therefore an Outlaw was
faid to bear Caput Lupinum, becaufe any Man
mlght kill him, he being out of the Protec-
tion of the King’s Laws, as he might kill a
Wolf, which was then efteemed the moft per-
nicious Animal that infefted the Kingdom.

Us-

2
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Utlegatys et Waiviata Capita gerunt Lupine,
que ab omnibus impure poterunt amputars; me-
rito emim fine lege perire debent, qui fecundum
fegem wvivere recufant ; alfo atlage pur felomie
tesgne lew pur loup, et eft criable Woolfer/bered,
pur ceo, que loup eft beaft bay.de touts gents, et
de ceo en avant lif} al afcun de le occire or feor
del loup, dont cuffome folvi} lew avoire dun man
del countie pur chafcun tefic' de utlage et de loup,
&ec. i. e. an Outlaw for Felony holds the Place
of a Wolf, and is called Wolf-head, becaufe
that, as 2 Wolf, he is hated of all Men, and
becaufe it is as lawful for any one ta kill him,
as he might a Wolf; of whom it is faid, that
it was the Cuftom to have of the Sheriff of the
County, as a Reward for each Head of an
Outlaw, and a Wolf, &¢. Wingate fays a
Mark, which was then a great Piece of Mo-
ney, and confequently a corifiderable Reward.
Therefore, congdc'ring it was not only lawful,
but meritorious to kill an Outlaw; there is no
Room to wonder why it was then common
for Outlaws to fly to the Woods for Shelter,
fome of whom, as Robin Hood, and others,
have tranfmitted their Names to Pofterity by
their Audacioufnefs. In Brafon’s Time it was
refolved, that Procefs of Outlawry fhould lie
in all Acions that were 7i et Armis. By the
Stat. 13 Ed. 1. it lies in Account; and it was
not until the Beginning of the Reign of Ed. 3.
that it was refolved,  That for avoiding In-
« bumanity and Cbriftian Blood, it fbould not be
« lawful for any Man, but the Sheriff, to put

"€ an Outlaw to Deatbh, though it was for Felo-

“ny.” By 25 Ed. 3. ¢. 17. it lies in Debt,

Detinue, and Replevin; and by the 19 Hen. 7.

the like Procefs lies in Cafe, as in Trefpafs; fo
. that
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that an Outlawry is- now grounded on an ori-
ginal Writ in every Circumftance. But Pro-
cefs of Outlawry, being to put the Defendant
out of the King’s Proteétion, and by which
he forfeited all his Goods, and was imprifoned,
and loft the Profits of his Land; great Care
was formerly taken that no Perfon fhould be
outlawed without fufficient Notice, and there-
fore it was, that three Capias’s fhould iffue,
before there fhould be Procefs of Outlawry,
i. e. the Capias, Alias, and Pluries. Thus when
a Capias iflued upon the Return of the Origi-
nal, and that Capias was returned Nox eff in-
wventus, the Alias iffued; and upon Noxu ¢ft in-
wentus returned on the Alias, the Pluries if-
fued; and upon the Return thereof, Procefs
of Owtlawry iffued. How far this Law was
abufed, may be imagined by the * Stat 6 H.
8. that no Man fball be outlawed before be is
proclaimed in the County wherein be lives, or did
Jaf live; and by the 31 Eliz. ¢. 3. that the
Sheriff is to make three Proclamations, the firf
in full County, i. e. at the Sheriff’s Torn, the
fecond at the Seffons, and the third near the
Cburch Door where the Defendant lives.

Thefe three Writs now, are made out all a¢
once by the Filazer, and returned of courfe by
the Attorney himfelf, merely as introdu&ory
to the Procefs of Outlawry, without any Sum-
monsor Notice to the Defendant, otherwife than
by the Proclamations. But, in fhort, an Ous-
Jawry in civil Ations is only neceflary againft
a Man of Worth, where it may ferve to com-

—

It is prefomed this Statute gave Rife to the Writ
of Proclamation, _

‘ay
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pel his Appearance, in order to get Fudgment
and Execution.

It is to be noted, that the Court of King’s
Bench cannot proceed to Outlawry, but by an
Original out OF Chancery, returnable therein.

And here one Thing remains to fpeak of
relating to this original Writ, and that 1s, with

refpet to Fines upon Originals.

Sir Matthew Hale tells us, That before
and until the Reign of King Fobn, Fines ufed
to be impofed pro fultiloguio, from whence
arofe thofe common Fines pro pulchre Pla-
citando. As the firft were impofed in order
to enforce Plainnefs and Perfpicuity in our
Pleadings, fo the laft were no other than

‘Fines impofed by the Court for Profit; and

oftentimes confiderable Sums of Money, Hor-
fes, or other Things- were given to obtain

- Juftice ; and he gives us an Inftance, inter

Placita incerti Temporis Regis Fobannis, the
Men of Yarmouth againft the Men of Hafings
and Winchelfea, wherein it is faid, * Afferunt
Domine Regi tres Palfredos et fex Afurias Na-
renfes ad Inquifitionem babendam per Legales,
&'c. and that frequently the fame was done,
and often accounted for in the Pipe-Office un-
der the Name of Oblata.

But this was in part remedied by King
Fobn and Henry the Third’s Charters; Nulli

.wvendemus Fufticiam wvel Refum. However,

Fines upon * Originals, being then become
certain,

* Jt has been obferved, that there were Originals if-

. fued out of Chancery long before the Common Pleas was

fevered by M. Cbh. for even in the County Courts, if the
) Debt
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certain, have continued to this Day; and
though it is uncertain when thofe Fines arofe,
yet it is certain they were to purchafe the
King’s Favour or Leave to profecute in his
Courts, rather than in the County or Hundred
Courts, or the Courts of their Lords; and they
became (’tis faid) a confiderable Profit to the
Court, feeing, that if the Debt or Damages
fpecified in the Original exceeded 40/. a Fine
of a Mark was to be paid to the King, and fo
proportionably for,a larger Sum. But if we
confider the Value of Money, and that no Fine
was paid for a Sum under 40/. it will not ap-
pear to have been fo oppreflive, at that Time,
as it does at prefent, for 40/. then, I fuppofe,
was as much as 200 /. is now; and yet the fame
Fine ftill remains to be taken in Debt, &c.

Originals on Precipe’s quod reddat were the
moft common Writs upon which thofe Fines
ufed to be taken (the Sum therein being af-
certained) at the Beginning of a Suit; but
Fines upon Trefpaffes, {J¢. were according to

Debt was above 40 s. there always iffned a Fafficies to the
Sheriff to enable him to take Cogmizance of it; which
Tuflicies was an Original. And with refpe& to Lords of
Courts, it was a Maxim among the Normans, That xe ome
rowld bold Plea of Lands without the King’s Patent, mor
Plea of Debt above 40 s. without the King’s Writ. The King’s
Writ was the Origizal iffued by the Chancellor, who had
the Cuftody of the Seal of the Court, both for Writs
mnd Patents; which, originally, were formed by him.
And from what is obferved by Sir M. Hale with refpe®
0 Fines, until the Reign of King Foba, it is not unrea.
fonable to fuppofe that even in the King’s Court, before
M. Cb., in Ciwil Caufes, they proceeded by Original out

of Chancery, upon which Origizal, thefe Fines ufed to .

% taken.
the
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certain, have continued to this Day; a:4d

though it is uncertain when thofe Fires zr.7s,

yet it is certain they were to purchalz ::o

King’s Favour or Leave to profecute in ..
Courts, rather than in the County or Furz-ed
Courts, or the Courts of their Lord:; ard trey
became (’tis faid) a confiderable Profiz tr, :ie
Court, feeing, that if the Debt or Dam.zzes
fpecified in the Original exceeded 421, a Fize
of a Mark was to be paid to the King, ard fo
proportionably for a larger Sum. But:f we
confider the Value of Mcrey, and that nio Fire
wvas paid for a Sum under 40/ it will rot &p-
pear to have been fo oppreflive, at that Tin-,
as it does at prefent, for 40/ then, [ fuppofe,
was as much as 200 /. is now; and vet the fame
Fine ftill remains to be taken in Debe, &2,

Originals on Precipe’s quod reddat were the
moft common Writs upon which thofe Fines
ufed to be taken (the Sum therein being af-
certained) at the Beginning of a Suir; by
Fines upon Trefpaffes, &¢. were according to
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the Damages in the Judgment, which Fine the
Court fet and levied by Capistur in the Judg-
ment, which was entered up accordingly, E?.
Predifius defendens Capiatur. And this was
in all Cafes, where the Plaintiff declared for a
Thing done Vi ¢t Armis; but by 4 6 ¢ W.
& M. this Capiatur Fine in Trefpgfs, Ejefi-

_ment, Affault, and Imprifenment, is taken away,
and in lieu thereof 6 s. 8 4. is to be paid to the
Prothonotary at the Time of figning the Fudg-
ment, which he allows the Plaintiff again in his
Cofts. ‘

From hence it was, that all Matters of Deb¢
might be put in the fame Aétion, becaufe
the Fine upon the Original could be taken
in Proportion to the Sum demanded; but
Debt and Trefpafs could not, for the Fine in
Trefpafs was to be in the Judgment, and to
Jbe fet by the Court: and from this arofe a
Diftin&tion between Actions, and how they
were to be feparated.
 After the 13 Car. 2. Precipe’s quod reddat
began to be laid * afide in Debt, on purpofe
to avoid paying this Fine; for it became the
Praltice for Attornies to make out Inftrutions
for a Capias claufum fregit, with an Ac etiam
in Debt, for as much as it was (according to
that Statute) inftead of a Precipe quod reddat;
and this is the prefent ufual Praétice; fo.that
thefe Fines are not paid now, but upon Special
Originals. As when an Original on a Precipe
quare Claufum fregit with an Ac etiam in Debt
1s fued out, and Judgment is figned thereoa

. ® The Reafon why Originals were laid_afide, fee
poft-

i
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by Default. Now this Judgment is not war-
ranted by that Original, the Writ being in
Trzjj);ﬁ, and the Judgment in Debt; and
therefore, in this Cafe, if a Writ of Error is
brought, the Plaintiff muft purchafe a New
Original to warrant his Judgment according to
the Nature of it, which is in Debs; and ’tis
upon this Special Original the Curfitor takes
the Fine; for if not fo warranted, the Fudgment
may be fet afide for Error. But in cafe no
Writ of Error is brought, then no fuch Special
Qriginal is filed, and confequently the Fine is
avoided ; as it is if the Caufe is tried upon
fuch Claufum fregit, and a Verdif? has pafied,
- for then it is helped by the Statute of Feo faille,
and no Errorlies. In many other Cafes a New
Original is neceffary. h

Now when we confider the Nature of thefe
Beginnings of a Suit, that is, the Ri// which
is_fuppofed to be filed in the King's Bench, and
the Original which is fuppefed to be fued out,
recurned, and filed in the Common Pleas, and

the formal Parts of our Pleadings which de«:

pend on each of them; when, I fay, we con-
fider the Obfcurity that appears therein, we
conclude, that though thefe, and the formal
Parts of the fubfequent Proceedings, depend-
ant on them, might in ancient Times have
been neceflary and material ; yet that at this
Time they are become ufelefs and unneceflary,
and almoft uninselligitle Forms ; and that what
were then introduced for Conveniency, are now
antiquated as to their Ufe. And yet thefe are
continued as Things wonderfully material, and
with much Exaétnefs followed, though one
may venture to fay, (as it is very certain) tll;ac

they

. 3t
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they only ferve to fwell the Bulk of the fub-
fequent Proceedings, and very unneceffarily
increafe the Expence of a Suit, if .no other
Inconveniencies depended on them.

For with refpet to the Bill fuppofed to be
filed in the King’s Bench, it is thereby afferted
that the Defendant is iz the Cuftody of the Mar-
Jbal, &c. which is fititious; alfo that Pledges are
given by the Plaintiff to profecute, é&c. which
1s altogether as untrue ; nor does it appear that
ever any Procefs iffued requiring Pledges, or
that ever any Pledges were really found in this
Court, yet with thefe the Declaration is con-
cluded, and the Memorandum at the Beginning
of the Iffue, with the Impariance before the
Plea, &c. depend on, and refer to it, as moft
of the fubfequent Pleadings do in fome Re-
fpe& or another. And yet what is this Bill
but 2 mere formal Thing grounded on Fiion,
and full of Falfities, and which is, indeed,
never filed but of Neceffity ? For the Statute
of Jeo faillé helping the Omiffion of filing and
continuing it on the Roll, if there is no Writ
of Error brought, there is no Bill filed, (un-
lefs againft * Prifoners, or Attornies and Offi-

cers

" * The filing a Bill againtt Prifoners, in the Manner as
it is now done, isin no Refpect agreeable to the origi-
nal Ufe of it; for this is not done till after the Defend-
ant has been imprifoned by virtue of a Procefs fubfequent
to a Bill’s being fuppofed to be filed, and not till when
the Plaintiff comes to declare, which fuppofes an Adppear-
ance likewife to that Bill. And how great is the Hard-
fhip upon thefe poor People that this is fuffered! As

rifoners, they merit fome Mercy; but inflead of this,

ey are burthened with greater Cofts than ever, for i:;

fte
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cers of the Court; and in cafe a Writ of Error
is brought, fuch a Bill may be filed at any
Time before Errors are affigned. But is it
not ridiculaus to think, that a Judgment fhould_

be fet afide for Error, for want of fuch a Piece

of Formality? What is the Intent of it, that
makes it fo neceffary? Why, it gives the
Court it’s Jurifdiction!

And with refpe@ to the Original out of
Cbhancery, (which is faid to be fued out to war-
rant the Capias in the Common Pleas, as the-
filing the Bi/l warrants the Bill of Middlefex in
the Kings Bench) is it not juft fuch another for-
mal, ué:lefs, and unneceflary Procefs, which
draws after it many Inconveniences, and for-
mal Matters in the fubfequent Pleadings ? Does.
it not create an extraordinary Charge for the
Capias ? Is not the Fine, when taken, an un-
peceflary Expence? They are in themfelves
evidently unneceflary, becaufe we often do
without, and indeed never fle a Bill or a Spe-
cial Original, but in Cafes where they are par-
ticularly required, or purely to incresfe the
Cofts of the Defendant. Do not thefe Pro-
ceedings render, the Beginning of a Suit ob-

ftead of one Bi/l, they are faddled, I may fay, with no
lefs than four: for inftance, When a Plaintift comes to
declare againft a Prifoner, the Bi// is filed on Stamps, and
a Copy (that is, the Declaration, which in this Court is
received as a Copy of the Bi/l) on Stamps is to be deliver~
ed'to him in Cuffody, another on Stamps to be annexed to an
Affidavit for him to give a Ru/e to plead on. One may
wonder at the Neceflity for all this, but fo it is; and with
refpect to the Cofts to the Prifoner, it"is in Effect as fo
many Bijls againk big. o

D feure
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fcure and difficult? Or, to fpeak paradoxi-
cally, Is not a Suit almoft always ended be-
fore it is begun? For Fudgments are generally
Jirft obtained, béfore the Suits are-thus formally
begun; and then (fometimes) fet gfide for not
being fo. Befides, when 2 Fudgment is figned,
which requires a Special Original-to warrant it,
and that Original 1s not made out and filed in
due Time, which is very often the Cafe, there
muft be 2 Patition to the Mafter of the Rolls,
and an Order drawn up upon that Petition,
which Order muft be entered and filed, even
for Leave for the Curfitor to make it out; by
which we fee how Proceedings may .be en-
larged, and Cofts mulriplied, ?or what, at this
Time, may juftly be deemed the moft ufelefs
and unneceffary Proceedings in a Suit imagin-
dble. ' :
*Tis true, it may be faid, that without fuch

a- Bill filed, or prefumed to be filed in the
Kings Bench, the Court has no Jurifdiion to
proceed in the Caufe; and without fuch an
Original {ued out, and filed, the Commen Pleas
Kas none: fo that the two greateft Courts of
Law in the Kingdom, wherein Right and Juf-
tice is to be adminiftred to the Subjetts, muft
continue to owe their Authority to meer Feor-
mality and Fiction, when it may be very eafily
remedied, and fuch unneceffary Things fu-
plied, by only declaring the Bill of Middlefex or
Latitat in the one, and the Capias in the other,
to be the original and leading Procefs; and
then, the formal Proceedings depending on the
Bill and Original, with all it’s Obfcurity, would
fall of courfe, the Foundation being removed.
And thus the Beginnings of.a Suit would be
rendered eafy, plain,‘and fignificant.
. Having
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Having thus far treated of the Commence-
ment of an A&ion in each Court, in the Man-
ner they were formerly and are fometimes
now uféd, in order to explain and render more
intelligible the formal Parts of the fubfequent
Pleadings that depend on, or relate to them ;
it may here be ufeful to fet forth and examine
the Forme of the Procefles or Writs them-
felves, as were, and are now in ufe, that the
Chaages made therein may appear. And firft,

DF the "BIM, ot Dniginal, (n the Bing's
; Beneh.

The Bill, when fited, runs thus:
Hilary Term in the 2d Year, &,

Middlefex, . A. B. compliins of C. D. being
in the Cypody of the Marfbal of the Marfhal-
fea of okr Lord tbé King, before the King
bimfelf, for this, to wit, That whereas the
Jaid C. ox the Day of, &ec. (fétting
forth the Complaint as.in the Declaration,
and concluding) and thercfore be brings bis

Suit, &¢.
, Fobn Die
Pledges to profecute, { and
Ricbhard Roe

It has been abferved why the Defendarit was
faid to be in the Cufody of the Mar/bal; but
‘7t may feem odd, why Pledges were indorfed
upon this Bil/, feeirg no Procef(s iffued to re-

uire them. To folve this Difficulty, it may
be alledged, they were brought in ufe from
the general Law of Frank-pledge, and wére
. D2

bor-
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borrowed from the County and Hundred Courts;
and this Court firft introduced thefe feigned or
formal Pledges, in order to agree, in fome
Refpect, with the Practice of the other Courts,

-wherein they were really found; or rather to

agree with the original Writ in the Common
Pleas, which they firft made ufe of. On fling -
this B:ll, the chief Clerk’s Procefs iffued, for
the Defendant to appear thereto, which Pro-
cefs we now call a Bill of Middlefex, and re-
mains yet the fame in Form, except as to the
Return, the 4 etiam, and the Englijh Notice.

The Bilt of Pidvleler.

“Middlefex, f. The Sheriff is commanded to iake

C. D. if be may be found in bis Bailiwick, and
keep bim fafely, fo that be may bave bis Body
. before our Lord the King, .on next
after = wherefoever our faid Lord
the King fball then be in England, to anfwer
to A. B. of a Plea of Trefpafs, and that he

bave then there this precept. .
By Bill. (Chief Clerk’s Name.)

This Procefs was diretted to the Sheriff; as
the proper Officer to execute the King's Writs ;
for though the Defendant ¢ither was, or was
fuppofed to be already in the Cuftody of the
King’s Mar/balfea, or Steward of his Houthold,
yet as that Officer’s Jurifdiction extended thro’

_the whole County, where his Majefty was, the
Sheriff was, notwithftanding, the proper Offi-

‘cer for executing this Procefs, and to have
the Body wherefoever be fbould be at the Re-

#arn; and on this Procefs, (being the firft af-
ter the Commencement of the Suit) the De-

‘fendant
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fendont was erreffed or fummoned to appear;
but if he was not found before the Return
thereof, then on Noa eff inventus returned by
the Sheriff, an Alias Bill ifflued; and after that
a Pluries Bill. Butif the Defendant lived not
in that County where the Court lay, then the

“Sheriff returned the Bill of courfe, thus:

The witkin-named C. D. is not found in my Baili-
wick.

And then, upon filing the Bi//, the Plaintiff
was at Liberty to fue out a Teffatum Bill into
any other County, where the Defendant was
fuppofed to be; and after that an Alias, and
Pluries Teftatum Bill. ‘This Teffatum Bill foon
gained (as before obferved) the Name of a
Latitat, and runs thus:

The Teftatum Wfll, ot Latftat.

‘CHARLES, & the Grace of God, of, &c.
to the Sheriff of B. Greeting. Whereas we
lately commanded our Sheriff of Middlefex,
that be jbould take C. D. if be might be found
in bis Bailiwick, and fafely keep bim, fo that
be might bave bis Body before Us, on
(the Return of the Bill exa&ly inferted)
to anfwer to A. B. ina Plea of Trefpafs; And
awbereas Our faid Sheriff of Middlefex, at that
Day, returned to us that the aforefzid C.
awas not to be found in bis Bailiwick, where-
upon, on the Bebalf of the faid A. it is fuffi-
ciently attcfied in our Court, before us, thit
the faid C. doth run up and down, ard fe~
cretes bimfelf in your County. Therefore we

3 command .
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command you, that you take the faid C. if be
may be found in your Bailiwick, and [fafely
keep bim, fo that you may bave bis Body before

- us af Weftminfter, on next after
20 anfwer to the faid A. of the

Plea aﬂ%aid, and bave you them tbere this

Writ. itnefs : at Weftminfter,
the Day of in the Year of
our Reign. (Chief Clerk’s Name.)

This was the ancient Form, and it ferved .
in all Cafes, as the Bill of Middlefex did, with-
out ever expreffing any Caufe of Aftion, but
enly by Trefpafs, until the 13 Car. 2. c. 2.
which enalls, That no Writ of Trefpafs foould
bold the Defendant to any Bail, &c. any furtber
than an Appearance, unlefs the true Caufe of
Agion was expreffed in the Writ. Seo that then

_in order that thefe Writs fhould exprefs zbe
Caufe of A&ion, as the Common Pleas Writs
did ; they begun to ufe the Ac etiam Bille af-
ter the Words of @ Plea of Trefpafs.  And this
was untruly faid to be fzcundum Confuetudinem
Curie nofire coram nobis exbibend’, to exprefs
the Caufe of Aftion, and thereupon hold the
Defendant to Bail; as in a Bill of Middlefex,
thus:  dnd alfo to & Bill of the faid A. againft
the faid C. to be exbibited according to the Cuf-
tom of the Court of our faid Lard the King, be-
fore the King bimfelf, for 201l. upon Promife,”
or 20l. Debt, &9c. And in a Latitat, thus:
 And alfo to @ Bill of the faid A. againft the

Jaid B. to be exbibited according to the Cuffom of

. gur Court befors Us for 20). upon Promife,”

201 Debt, &c. as it was, for the Ac etiam
varied according to the Nature of the Action.
X _ 2 But

3
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But about the Year ——, it was contrived
for the Eafe of the Subject, and for expediting
Juftice, as it was called, o put the Byl of
Middlefex and the Latitat into one; fo th
the Defendant might be taken on the Lasit
in any County, without firft fuing out a Bill of
Middlefex ; and this was done by only fuppo-
fing a Bill of Middlefex had iflued, and was re-
turned ; and upon this the Form of the Latitat
came to be altered to what it now is, viz.

ANN,; 2y the Grace of God, &c. To the Sheriff
" of B. Greeting. Whereas we lately commanded
our Sheriff of Middlefex that be fhould take
C. D. if be might be found in bis Bailiwick,
and fafely keep bim, fo that be might bave bis
Body before Us at Weftminfter, at a certain
Day now paft, 2 anfwer to A. B. in a Plea,
€ _ ‘

For as the Bill of Middlefex was not, but was
only fuppofed to be, fued out, it was impoffi-
ble to infert in the Latitat the very Return of
it, as ufed to be done; and therefore the
Words, &¢ & certain Day now f?q/i, were intro-
duced to {upply the Return of the Bill of Mid-
dlefex {o fuppofed to be fued out.

Onre would reafonably have imagined, that the
Courts at Wefiminfier, in order to eafe the Sub-
Jjeét, and to expedite Juftice, might have {chemed
out a more eafy Method, than thus putting thefe
two Writs into one, as they might have order-
ed the Bill of Middlefex to have run into every
County, and have fupprefled the Latitat; and
-it might have been called a Bill of Berkfbire, a
Bill of Qxfordpbire, &¢c. as well as a Bill of
Middlefex. 1s it not the King’s Procefs, and

_ D4 ‘ every
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.every County under his Jurifdi&ion? Or they

might have fupprefled both the Original Bill
and Lafitat, and have eftablithed itas a ge- -
acral Procefs for the Commencement of a Suit.
This would have rendered the Beginning of a
Suit fomewhat more intelligible: but now,
whenever a Latitat is fued out, (though it be
the leading Procefs in every County, except
Middlefex) two Things are firft fuppofed to

- have been done, which are, an Original Bill

ingroffed and filed in the Office, and a Bi/f of
Middlefex fued out, returned, and filed likewife;
and which, in fa&, feldom or never are done.

Before the Stat. 13C. 2. there was the greateft

. Abufe, that can be conceived, made of the Bill

of Middlefex ; for thereby it was in the Power
of any one Man to devour the Credit of® 500,
by arrefting them, as was then the Praétice, on
this Writ for large Sums; and by never de-
claring, to avoid paying any Coffs to the De-
fendant.- It even became a By-word to fay,
* Pl beftow a Bill of Middlefex on fuch a one, and
this meerly to vex and difquiet a Man, or
mifchievoufly to injure and hurt him: There-
fore the Intent of this Statute was to prevent
‘frivolous and vexatious Arrefts, by ordering,
that no more than 40l. Bail fhould be taken, un-
lefs the true Caufe of Altion was expreffed in the

“Writ, (and this was done, as obferved, by the

- Ac etiam, or elfe they muit have had Recourfe
to Originals out of Chancery again) and alfo by
fubjecting the Plaintiff to pay Cofts (for not

* ‘This was a Complaint made, I find, in the Time
of Oliwer’s Ufurpation, as a Thing that had been long
in Pra&ice: how long before is hard to fay ; but it is very
svident that it continued until the making of this Statute.

declaring)
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declaring) to the Defendant on his figning a
Non pros, which the Defendant could not do
before. , '
But this Statute was not attended with it’s
defired Effe& and Defign, nor did it remedy
thofe Evils the A& complains of ; for it was
as eafy to infert an Ac etiam *, where there was
no true Caufe of Aétion at all, as it was to
arreft a Man before any Ac etiam was ufed ;
for nothing more was required- by - this A&
than that the Writ fhould exprefs the Caufe of
Action : So that the Abufe ftill continued, and
it was not remedied until that excellent Statute
of 12 Geo. 1. -
By the 12 Geo. 1. it is ordered, That the
Plaintiff, to bold the Defendant to Bail, muft firft
make an Affidavit of bis Debt, which muf}t be
Jworn to be 101. or above, and thereby fet forth
bis Caufe of Aftion; and if no_fuch Affidavit is
'made and filed, the Defendant 1s not to be ar-
refted, but to be ferved with a Copy of the Pro-
cefs, under which is to be an Englith Notice
declaring the Intent of fuch Service. And this
made great Alteration in the Ufe of thefe Pro-
‘cefles, viz. That where an Affidavit of the
Caufe of Alion is made and filed, the Writ
is made out with an Ac etiam as ufed to be,
and the Sum fworn to is indorfed on the Back,
that the Sheriff may know for what to take
Bail; but if no Affidavit is made, the Defen-
dant is not to be arrefted, but to be ferved
with a Copy of the Procefs only : in which Cafe

* The only Check upon the Plaintiff, from fill purfu-
ing this iniquitous Pratice, was his being fubject to pay
Cofts for not declaring in due Time; which Cofts at this
.Time, was about 10+. only, :

the
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the Writ is made out without any Ac etiam,
and the following Englifo Notice is fubjoined.

C. D. you are ferved with this Procefs, to the

Intent that you may, by your Attorney, appear
in bis Majefly’s Court of King's Bench at the
Return theresf; being the  Day of .

next, iR erder to your Defence in this Ation.

So that our Procefles now are as follow :

q Wil of Piddlefer, -when batlable.

Middlefex, to wit. The Sheriff is commanded te
take C. D, and J. D. if they be found in bis
Bailiwick, and that be keep them fafely, fo
that be may bave their Bodies before our Lord
the King at Weftminiter, on * Monday wext
after eight Days of Saint Hilary, 2o anfwer
20 A.B. in @ Plea of Trefpafs; T and alfo to

a Bill

# All Precefles and Writs in this Court are now made
returnable at a Daqy certain, which before were made re-
turnable on a general Return, awbersfoever, &Jc.

"+ There are a great many Niceties and curious Dif-
flinctions in the Writs in Pleadings in a Suit which often

afs unobferved. Here is one in the do’etinm ; in the Bill
1tis, According to the Cufloin of the Court of our faid Lord
the King, before the King bimfelf; in the Latitar it is,
According to the Cuffom of Qur Court before Us. ‘The Bill
is not tefled, but is fuppofed to be a commandatery Pre-
cept iffued by the King’s Order, and figned by his Chief
Clerk, affigned to inroll Pleas before himfelf. The Latitat,
and all the fubfequent Proceffes, are teffed in the Name of
the Chicf Fuptice of the Court, who are fuppofed to be-

‘came petietied of the Cau’e upon the Sheriff’s Return, and

filing the Bill of Middlefex ; fed quere, if not upon filing the
Original Bill. s ’ ’ 8
As
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a Bill of the faid 4. againft the faid C. to
‘be exhibited according to the Cuftom of the
Court of our faid Lord the King before the
King himfelf, for 20/. upon Promife; ard
that be then bave there this Precept.

By Bill, Lee.

Indorfed on the Back, Bail by Afidavit affiled
Jor 101, : :

d Bill of Plvvleler, when not ballable

Middlefex, to wit. The Sheriff, &5¢. (it is the
fame as theother, only the /¢ etiam is omit-
ted, and the Engli/b Notice is fubjoined,)

B] Bdl, Lee.

C.D. You are ferved ewith this Procefs, to
the Intent that you may, e, ut fupra. So
likewife is made out the Alias apd Pluries Bill,
with or without the A etiam, as for a Bill,

a Latftat, wben bailable.

GEORGE the Third, by the Grace of God,
&c. To the Sheriff of Berkihire, Greeting.

As the Caufe of AZion is to be {worn to, according
to the 12 Geo. 1. and the Afiduvir iy to be filed in
the Office from whence, and before, the Procefs iffues,
whereby the Caufe of Action muft be fet forth ; Quere,
whether A4c ctiams are not become unneceflary? The
Diftingtion is full enough, by indsrfing the Sum fworn
to, for holding the Defendant to Bail in the one Cafe,
and omitting fuch Indorfement in the other. And the
Caufe of Action is better fet forth by the Affidavit;
befides, the Ac etiam Bille refers to a fictitious

Thing.
Whereas
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Whereas we lately commanded onr Sheriff of

Middlefex that be fhould take C. D. and R. |
R. if they might be found in bis Bailiwick, |
and keep them fafely, fo that be frould bave |
their Bodies. before Us at Weftminfter, af a
certain Day now paft, to anfwer to A.B. in
a Plea of Trefpafs ; and alfo to a Bill of the
faid 4. aganft the faid C. to be exhibited

' accordlng to the Cuftom of our Court be-

fore Us, for 20/. upon Promife: And our
Jaid Shersff of Middlefex at that Day. returned
to Us, that the aforefaid C. and R. are not
found in -bis Bailiwick ; wbereupon, on the
Bebalf of the faid A. it is fufficiently attefred
in our Court before Us, that the aforcfatd C.
ond R. do run up and down and jecrete them-
Selves in your County. Therefore we commard
you, that you take them, if they may be found
‘n_ your Bailiwick, and [afcly keep them, fo
¢hat youw may bave their Bodies before Us at
Wettminfter, ¢n Monday next after = eight
Days of St. Hilary, to anfwer to. the aforefaid
A. of the Plea and Bill aforcfaid, and that you
bave then there this [Vrit before W. L. Mans-
field az Weltmintter, the 28# Day of N
.vember iz the firf} 7 eqr of our Reign.
Lee.

‘Indorfed on the Back, Bail by Afidavit afiled

- for 1ol

If the Latitat is not to hold the Defendant
to Bail, then the A etiam and the Words and
Bill are omitted therein ; 3 and the like Notice
is fubjoined, and {o itis in the #/izs and Plurm
Latizat, 5

Our
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Our Writs being now printed with Blanks,
" .they run in the plural Number, in cafe thcq:
thould be more than one Defendant to be in-
ferted therein ; but if there be but one Defen-
dant, then Jobn Doe or Richard Roe.is addcd
to make it agree with the printed Form.

DF the Doininal out of Chancery, and
) pguceﬁes tbeteon. o

It has bcen obferved, that the Commence-
.ment of .a Suit in thé Commax ‘Pleas, is byian
original Writ out of the Cdurr of . Chancery ;
tand the Proceffes are faid to be the Writs and
~ Precepts that go forth upon that Original.
= ‘The Ortiginal ufed to be procuredby a Nore
_to the Curfitor, called a Pmcipe; or Pone.

The pzaetipetbus.» g ;

Berke. ff. Pracipe C.D. ruper de, &e. and

thereforc callcd a Precipe.

Berkthire to wit. Command C.D. late 0f W
in thefaid County, Yeoman, that be render to
A.B. 100/ Debt which be unjuftly detains,
&c. Ret In ‘Detinue, that be rendér

-20 A. B. one Horfe, or, &e.. which he mgzgﬁly

detam:, EJ’c Rer

@:be ponz tbus*

" Berks. fI, i A.B. Sfecer’ ¢ tune Pone, &?t..

C.D. mq'er, &¢. and thcrefore fo callcd

Berkfhxrc.‘

A3
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Berkthire to wit. If A.B. makes you fecure
in profecnting bis Claim, then put by fafe Gages
and Pledges C. D. late of W. in the faid
County, Yeoman, to anfwer to the faid A. in
2 Plea of Trefpafs, (G¢c. fetting forth the
Complaint. Ref,

The * Diginal on the Praecipe.

CHARLES, &¢. To the Sheviff of B. Greating.
Command C.D. late of, &c. that be jufthy,
i and

A et

* Here are only fao Precedents given of Original
Writs. The Originals, as formerly made out by the
Curfitors, and which are now difufed, being as mamy
and as warious, as the Caufes of A&ion on which
they wete grouonded ; fome of thefe Originals ufed
to be proceeded on before the Sbmf']; as a Juficies,

Eng. Lavyer. 3 Writ of Trefpafs, Je. and therefore were faid to

be Vicountiel ; and thefe were removeable into the King’s
-Bench and €ommen: Pleas by another Original Writ, calléd
a Poms, e, The Regifier, and Natara Brevium, fhew
the Variety and Nature of Original Writs, which are
now fupplied by other Methods of Pradtice, both im Reql,
Perfonal, and Mixed A&ions.

"The County Codres, and Sherif’s T'uin, were ancient
Courts in the Time of King Alfred, and before. In
the Turns were tried all Pleas. of the Crown; and in the
County Courts, all Common Pleas under 40¢. without the
King’s Wrig; and abeve, to any Vatue, with the King’s
Writ, according to the Maxim, Qued Placita de Catallis

itis, &c. qum Summam 40 5. attingunt, wel exeedin,
Sicundim Logem et Confustudinem Anglice, fine Brewi Regis
Placitari mon debent.  Hundred Courts, and Courts Baron,
+had afterwards the fame Powers granted them ; and .this
was becaufe Men fhould have Law -and Juftice at
- Home
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and without Delay, render to A. B. frve Pounds,
" which be owes to, and unjuftly detains from
bim, as be faith; and unlefs be fhall fo do,
and the aforefaid A. foall make you fecure to
profecute bis Claim, then fummon by good Sum-
moners the aforefaid C.. that be be before our
Fuftices at Wefkminfter in eight Days of St.
Hilary, to fbew wherefore be will not do it.

Heme, and nat be obliged to fue in, or follow the
King’s €ourts. But after the Court of Common Pleas
was festled at Wefiminfier, thefe Courts came to de-
cline ; for by the Contrivance of the Judges and
Atremies, men were brought to fue in the Common
Pleas and King’s Bench, or rather were neceflitated
to do : for wiat did it fignify for 2 man to feek. for
Jultice neay Home, when after Judgment there, or be-
fore,. his fuit was. fure to be removed By virtue of thefe
Zz:giual Writs into one of the Courts above } and the
ing’s Beack efpecially, by virtue of a Bill filed by way
Of Mutuatns, (as it 1¢ faid) would take Cognizance of
a Caufe of 5s. and oblige 2 poor Man in Yoré or Corn-
awalh, nat worth 40s. to try his Caufe at Wefminfler ?
For otherwife it was not lawful for a Man to fue in a
Court of Record for a Debt not amounting to 40s.
aud’ therefore the Courts below, in order to keep the
Bufinefs there, and to prevent their being fwallowed
ap by thofc fuperior Courts, altowed the Suitors to
divide their Adlions umder 40 & to hinder the Re-
moval of them, &¢. It was certainly beft whea
Juftice was provided for poor Men at their own Doors 3
and was the Sum of 40s. to be multiphed to it’s
feal worth that it was at that Time, and the Courts
above reftrained from taking Cognizance of any Yhing
under, to.what a low Ebb would the Courts at Weftminftex
be reduced ! And notwithftanding the whole Bufinefs is
now engroffed by them, how little is confidered the ex~
ceflive Dearnels of obtaining Juftics for {mall Sums of

’ﬁf 4, “sL)_ £ -
o /nd
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And bave tben there the Names 0f the Sum-

‘moners, and this Writ. Witnefls Ourfelf at

Weftmintfter, ke Day of
. E.
an Driginal on the Pone.

CHARLES, &y the: Grace of God, &c. To the -

Sheriff of B. Greeting. If A.B. makes you
Jecure in profecuting bis Claim, then put C. D.

Jate .of W. in your Ceunty, 7 coman, by fafe
Pledge: and Gages, that be be before Our Fuf-
tices at Weftminfter in eight Days of St.
Hilary, to anfwer to the faid A. in a plea that
whéreas the faid C. on the firft Day of May
in the Year. of our Lord, &c. (fetting forth
the Complaint, or Caufe of Aétion, accord-
ing to the Attornies Inftructions) o zbe Da-
mnge of the faid A. 100. and bave you tben
there the Nanies of the Pledges, and this Writ.

. Witne[s Ourfelf at Weftminfter, the

Day of in the Year of
E—m-.

The Pracipe was for Things certain, and on

which the Curfitor received the Fine. The
Pone was for Things not certain, as for Tre/-
paffes, &¢. and on which no Fine could be re-
ceived. Thefe Writs being returned by the
Sheriff; were carried to the Filazer for fuch
further Procefs to be made out as was necef-
fary, and to be by him filed with the Cuffos
Brevium ; and until King Cherles. the Second’s
T;mc it was abfolutely neccﬂ'ary for thefe Ori-

ginels
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ginals to be jirff made out and filed, becaufa
the Declarations were to be warranted by them ;
but more efpecially in Trefpafs, Cafe; (S¢. for
the Original ufed to be recited fully in the
Declaration, and the Declaration was to agree
with it; for if there was any Pariance between
the Prit and Declaration, the Defendant could
take an Advantage of it, by pleading it in
~ Abatement ; for which Reafon the Declaration
in this Court has been properly defined to
be an Expofition of the Original Writ.

After Originals were returned of courfe, and

Attacbments and Difiringas’s were laid afide,
but more efpecially after that Rule of €ar. 2.’

the leading Procefles were, either a Capias quod
yeddat on the Precipe, or a common Capias
quare Claufum fregit on the Pone.

a4 Capiag quod tredbat.

CHARLES, &¢. To the Skeriff ¢f B. Greet-
ing, We c ommand you, that you take C. D,
late of W. in your County, Yeoman, if be fhall
be found within your Bailiwick, and fafely keep
bim, fo that you may bave bis Body before Our

Z;tﬁices at Weftminfter in eight Days of St.

ilary, to anfwer to A.B. of a Plea, that

be render tothe faid A. 100l. which be owes

to, and unjuftly detains from bim, as it is faid ;

"and bave then there this Writ. Witnefs, .
at Weftminfter, T.

| étaptas quace Claufum fregit.

CHARLES, &c. To the Sheriff of B. Greet-
ing, We command you, that you take C. D.
E

late

49
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late of W. in your County, Yeoman, if be flall
be found in your Bailiwick, and fafely keep
bim, fo that you may bave bis Body before our
Fuflices at Weltminfter in eight Days of St.
Hilary, to anfwcer to A. B. in a Plea where-
fore with Force and Arms be broke the Clgfe
of the faid A. at W. and other Injuries to
bim did, to the great Damage of the faid A.
and againft our Peace; and bave you there
this Writ. Witnefs, &c. at Weltminfter
the Day of in the

Year of our Reign. T.

This was called a Cemmon Capias Claufum
fregit, becaufe the Caufe of Action was not
efpecially fet forth.

If the Defendant could not be taken upon
the firft Capias, the Plaintiff had then a Ca-
pias by Continuance, being the fame in Form,
but called fo by it’s being continued on the
Roll by the Filazer, frcm the Time the firft
iflued, and fo on from 'ferm to Term until
the Defendant was taken. But in cafe the De-
fendant was gone out of that County where-
in the Original was filed, and as the Plain-
tiff could not fue out a Ccpias into any other

. County, therefore upon the Capias being re-

turned Nen eff inventus by the Sheriff, Leave
was given for the Plaintiff to take outa * 7¢/-
lalum

* As the Plaintiff cculd not fue out a Capias but into
that County wherein he had filed an Original, the In.
tent of the Teffaium was to enablc the Plaintiff to fol-
low the Defendant into any other County, and take himg
therewith.  The Ufe of this Writ was at firft much abuif-
ed, in this Refpe& ; if the Plaintiff had a Mind #o0 17y Lis

R Caufe
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tatum Capias into any other County, in order
that he might follow the Defendant, and take
him wherefoever he was to be found.

Thefe Procefles continued in Ufe until the
Reign of King Charles the Second, at which
Time great Amendment and Regulation was
endeavoured to be made in the practical Part
of the Law; for, fi7#, by a Rule made for
fettling and regulating a Courfe of Practice,
it was ordered, (for avoiding long and un-
neceffary Repetitions of the Original Writ, as
ufed to be, and was then done; fe¢ under De-
claration) that Declarations in Aftions of Tref-
pafs, Cafe, &c. other than Debt, fbould not re-
peat the Original Writ, but only the Nature of
the Afion. And fecondly, by the 13 Car. 2.
the Sheriff was reftrained from taking any
greater Bailor Security than 401. unlefs the true
Caufe of Aftion was expreffed in the Writ, that is,
in the Claufum fregit. And from hence arofe a
new kind of Prattice; for as the Original was
not to be repeated in the Declaration, it was
very evident there was po Occafion for any

Caufe in B. and the Defendant lived in 7. the Plaintiff
would file his Original to warrant his Judgment, and fue
out a Capias in B. and then fue out a Teffatum to take
the Defendant in Y. which put the Defendant to the
Neceflity of trying the Caufe in B. and bringing his
Witnefles at a great Diftance: and therefore the Courts
thought proper, in order to remedy this, to change the
Penue in {uch Cafes, upon the Defendart’s Aftidavit
that the Caufe of Aéion arofe in Y. and not in B. that
the Caufe might be tried in.the proper County, if the
Defendant required it. .

E 2 Original

s1
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Original at all, at the Beginning of the Suit,
to fet forth the Complaint as ufed to be; and
therefore Attornies, inftead of making a long
Precipe or Pone, for the Curfitor fetting forth
the Complaint as Inftructions for the Original,
made a thort Note for the Capias, thus:

Berks. fI. If A. B. makes, E5c. then put, &e.

C. D. late of W. in your county, Yeoman,
Ret. broke the Clofe at W.

Upon which the Filazer (inftead of the Curf-

" 2or) granted the Capias Claufum fregit, and en-

tering this Preeipe on a Roll, delivered the

‘Roll at the End of the Term to the Curfitor,

who thereby made owut the Originals all at
once, to be filed with the Cyffos Brevium. Thefe
Common Originals now were only the Claufum
fregit tefted in the Name of the King, to give
the Court it’s Jurifdition; but as it was ne-
«ceflary by the 13 Car. 2. to exprefs the Caufe
of Afion in the Writ, to hold the Defendagt
to Bail, the A¢ etiam was introduced in the
Claufum fregit; and from hence Precipe’s quod
reddst began to be laid afide likewife ; inffead
of which, in order to avoid paying the Fine,
Attornies befpoke a Claufum fregit with an A¢
etiam in Debt, or, &¢, for as much as the
Debt was, viz.

Berks. fl. If A. B. makes, &c. then put, &e.
C. D. late of W. in your County, Yeoman,
broke the Clofe at F. Ac etiam for xool. in
Debt, Ret. in eight Days of St. Hilary.

Or,
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| Or, if in Cafe, thus:

Berks. fI. If A.B. &c¢. then put, &e. C. D.
late of W. in your County, Yeoman, broke the
Clofe at F. Ac etiam in Cafe for 201,
Ret. in eight Days of St. Hilary. Ww.

So that the Claufum fregit became, and is
now, the leading Proeefs in this Court, with
this Difference only; If the Defendant is not
to be held to bail, the Claufum fregit, without
any Ac etiam as before, is the proper Procefs ;
and which now, in purfuance of the 12 Geo. 1.
has the like Englifb Natice under it, as the Bill
of Middlefex, or Latitat; but if the Defendant
was, and is now, to be held to Bail, the A4
etiam is inferted therein, and therefore is called
a Bailable Capias, and the other a Common Clau-
fum fregit.

a Capfag, with an dc etiam.

GEORGE zbe Third; &c. To the Sheriff of B.
Greeting. We command you, that you take
C. D. late of W. in your County, Yeoman,
and R. R. if they fball be found in your Baili-
wick, and fafely keep them, fo that you may
bave their Bodies before our Juftices at Weft-
minfter in eight Days of St. Hilary, to an-
Jwer to A. B. of a Plea, wherefore with Force
and Arms they broke the Clofe of the faid A.
at B. and other Wrongs to bim did, to the
great Damage of the faid A. and againft our
Peace, And alfo that the faid C. may an-
fwer to the faid 4. according to the Cuftom
of our Court of the Bench, in a certain Plea

E 3 of
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of Debt upon Demand for 20/ A4nd bave
you there this Writ. Witnefs Sir Charles
Pratt, Knt. at Weftminfter, the 28th Day
of November, in the 2d Year of our Reign.

The only Inftrutions to the Filazer for thefe
‘Wrrits are as follow :

B ——. fl. Capias for A. B. againft C. D. late
of W. in your County, Yeoman, ret. in engt
Days of §t. Hilary.

‘J€ Dbaflable.

B ——. fI. Capias for A. B. againft C. D. late
- of W. in your county, Yeoman, ret. in eight
Days of St. Hilary.

.

And alfo for 201. Debt. Afidavit for 101.

Or,
nd alfo for 201, on Promife. Affidavit for 10l

[

Thefe are the Precipe’s which the Filazer
enters on the Roll, as Inftructions for befpeak-
ing the Originals of the Curfitor ; and it is eafy
to judge what Sort of * Orzgmal; are made out

(if

* The Original Wrz't, that is new ﬁxppofed to iffue out
of the Chancery, to give this Court its Jurifdi€tion, is no-
thing mcre than a printed blank Form of the Claujfum fre-
git itfelf, filled up by the Curfitor, with the Partlcs Names,
rcturnable in the Common Pleas, and tefted in the Name
of the King, (without any Stamp, or ever paffing under

* the Seal of the Court) and then filed with the Cuffos Bre-

@ium, in whofe Office they lie to be confumed by Time,
un-
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Qif any are) from them. It is not pretended
they are to warrant any Judgment in the Court,
but only to give the Court its Furifdiction ; for
if any Original is required to warrant a Judg-
ment, on a Writ of Error brought, fuch Ori-
ginal, which ufed to be made out and filed at
the Beginning of the Suit, is now befpoke af-
ter the Fudgment, and is called a Special Ori-
ginal. ~ By this we fee, how Time works a
Change in Things; for inftead of one Original,
as ufed to be, there are now two requifite, one
to give the Court its Jurifdiftion to proceed in
the Caufe, the other to warrant the Fudgment
of the Court in the fame Caufe. And inftead
of the firlt Original being to warrant the De-
claration and the 7udgnmert, as was the original
Intent of it, the Fudgment is now a Warrant
for the Original !

Df the Dcfendant’s Appeatance.

With refpect to the Defendant’s Appearance
in the Court of King’s Bench, little need be faid
of it, further than, that when this Court began

* to take Cognizance of Civi/ Pleas, it was ufual
to arreft the Defendant on every Procefs of
the Court, and bring him up into the Cuffody
ef the Marfbal of the Marfbaifea, in order to
enforce him to appear to the A7/ filed. If the
Aé&ion was for any thing under 20/. they let

unlefs eaten by Vermin; for ’tis not pretended they
are of anv Ufe in the Suit, unlefs it muft be, that the
Court of Commen Plizs fhail have no Juritdiction but from
fuch Originus!

Es4 the
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the Defendant out of Cuftody upon Common Bail;
but if for 20/ or above, they made him give
Special Bail.

In Lord Wentworth’s Time the 20/. funk
to 10/, '

" The Common Bail, it s prefuméd, always
run thus:

M. fl. C. D. is delivered to Bail upon the taking
of bis Body, (that is to fay) 20 John Doe and
Richard Roe, a¢ the Suit of A. B.

But after the 12 Geo. 1. the Form was al-
tered to what it1s now, viz.

M. f. C. D. baving keen ferved with Procefs,
is deljvered to Bail (that is to fay) z0 John
Doe and Richard Roe, at the Suit of A. B.

But with regard to the Defendant’s Appear-
ance in the Court of Common Pleas, a great
deal of Matter and Form depended on it; for
formerly, every Plaintiff and Defendant was
obliged to appear in his proper Perfon at the
Return of the Writ, which Appearance was
recorded by the Filazer, who * continued the
Procefles of the Court until the Prothonotary
took it up on the Delaration. For,

On the Defendant’s being fummoned, he was
to appear, or caft an Effein; that is, fend his

S

* It is from this, that row, when a Defendant is
dilcharged by the Court b¢fere Declaration, the Fila-
zer is the Oflicer to fign the Swperfedeas; but after
Decleration  Sigerfidiasls are figned by the Prothonos

tary,
Excufe
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E.xccufe for his not appearing; and the Clerk
OF the Effoins entered fuch Efoin, and after
Tuch Entry the Defendant could not appear
again that Term, becaufe the Plaintiff, by the
Eflsin Roll, had the fame Day given him ; and
therefore the Defendant was not allowed to
sppear and plead in the Plaintiff’'s Abfence.
This Effoir was to be fent on the very * Day
the Writ was returnable, for if the Defendant
omitted cafting an E/foin that Day, the Plain-
tiff had Liberty the next Day to enter an Ex-
ception with the Clerk of the Effoins, and ob-
tain an Order that the Defendant’s Effonium non
recipsatur.
And therefore, as the fir/t Day of the Termwas
called the Effoin-day, fo the fecond was called
the Exception-day ; and the rhird Day was called

the Retorna Brevium Day ; .for on this third -

Day the Sheriff returned the Writs into Court,
and delivered them to the Cuffos Brevium ; and
then it was that the Court was feifed of the
Caufe by the Pofleffion of the Writ.

The fourth Day was called the Appearance

Day, for on this Day both Plaintiff and De~

fendant were to appear; it was granted to the
Defendant ex Gratia by the Court, and if the
Defendant did appear, the Court proceed-
ed ore Tenus, and ex Officio abated the Writ,
or gave further Time for the Plaintiff to de-
clare; but if the Defendant did not appear,

# Effoins were allowed on many other Occafions in
the Court of Common Pleas efpecially in Real Aftions,
and even on the Rerurn of the Fenive &c. Sce pop.

then
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then the Plaintiff appeared and * offered him-
felf, and the Filez:r recorded his Appearance,
and that the Sheriff had returned the Writ. And
this he did to pray further Procefs of the Court,
for it the Writ was returned by Summoneri
Jeci, then the Court granted an Attacbment and
Diftrefs infinite in Debt; but in Trefpafs, be-
caufe of the Fine to the King, the King’s Pro-
cefs iffued, which was a Capias, or a Diftringas,
as the Court thought proper. But if the Writ
was returned by Nil/ babet in Ballivd med per
quod Summoneri poteft, the Capias ufually iffued
mn both Cafes. If the Crpias was returned Non
eft inventus, the Plaintiff again ¢ffered himfelf,
and then an Alias Capias iffued ; and upon Non
ef inventus thereon, the Pluries; after which
they proceeded to Procefs of Outlawry.

By Magna Charta, none are to be imprifoned
Nifi per Legale Fudicium Parium fucrum vel per
Legem Terre. It was one Part of the Law of
the Land to commit for Contempts, and it was
confirmed by this Statute ; and we may obferve,

* The Form of the Entry in every Adden for the
Plainti’ in this Cafe was, < Et pred guer’ cbiulit
« fe iiii Die, Ee. @t prad:d Do, u-a wonit ideo
s F
it W
Per
by
man
was

Raﬁ
t

Deé
Cafi
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the above Procefles, i. ¢. the Capias, Alias, and
Pluries, were grounded on the Defendant’s
Contempt in not obeying the Summons, and
appearing accordingly; and which iffued to
compel  his Appearance, and not to imprifon
the Body for the D¢t only.

If the Defendant * caft an Effoin, he had of
courfe Time given him to the next Term.
In fome Cafes the Defendant had zwo Effoins
allowed him, until the Delays thcreby grew
fo great an Hindrance to Juftice, that in many
Cafes they were difallowed. See Stat. #ef.
2. and 12 E. 2. But it is difficult to fhew when
it became the Pra&ice for the Sheriff, in order
to take away Effoins, to return the Original
Writ of Courle by Nil babet, that the Capias
might iffue thereon, and the Defendant to be
arnﬁed without being firft fummoned : Though
we can’t obferve the Inconveniences previous
to it, yet we may judge of the Sevcrmcs that
enfued.

For, if the Defendant was taken by the Ca-
pias, Alias, or Pluries, the Sheriff was not obli-
ged to take Bail for his Appearance, unlefs
the Defendant fued out a Writ of + Mainprize,

* Before the Stat. of Wefiminfler 2. ¢. 10. All At-
tornies, it is faid, were made by Letters Patent under
the Broad Seal, and thefe Patents were inrolled by
the Clerk of the Warrants; but this Statute gives
Liberty to all Perfons of appearing by, and appoint-
ing an Attorney ; and then the Clerk of the War-

rants received each Perfon’s Warrant of Attorney, after -

which Eflins were caft, and Appearances were by At-
tornies, and not in Perfon fo frequently as ufed to be
before.

+ See Natura Brew. for this Writ,

becaufe
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becaufe the Writ commanded him to take him,
o that be might bave bis Body, &¢. though he
might take Bail for him of his own Accord. .
Therefore, by the 23 H. 6. ¢. 10. the Sheriff
is obliged to take Bail, otherwife an Action
lies againft him ; and the Plaintiff is at Liberty
to take an Afignment of the Bail Bond, or, upon
his Return of Cepi Corpus, amerce the Sheriff
for not bringing in the Body.

From hence it is concluded, that after it
became the Practice for the Sheriff to return
the Original by Nil babet of courfe, every De-
fendant ufed to be arrefted on the Capias, as
on the Bill of Middlefex ; and upon fuch Arreft
was obliged to give Bail to the Sheriff to ap-
pear; or elfe (where the Aétion was for fome-
thing of fmaller Concern) fend to an Attorney
to undertake to appear for him; which was
done, if the Sheriff thought proper to accept
of it, by his indorfing oh the Back of the Writ,
or Warrant, fuch his andertaking to appear for
the Defendant; and there are fome Inftances
where Attornies have been fined, or ordered
to pay Cofts, £&9¢. for refufing to appear ac-
cording to his Undertaking.

If the Defendant was arrefted for 20/. or
above, the Plaintiff’s Attorney, by entering
a Ne recipiatur with the Filazer, did crave
* fpecial Bail to the Ation; for this Ne re-

cipiatur

* The giving Bzil to the A&ion came in on re- .
turning the Capias by Cepi C. D. cujus Corprs, e, for
before then, if the Defendant did not appear on the
Summons, tht Sheriff might attach him by his Goods,

tor
2
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cipiatar was, that no Warrant of Attorney, or
pearance fhould be received until Bail was

filed with the Judge; and therefore it was ir- .

regular for the Defendant to file 2 Warrant of
Attorney, before Bail was put in. And this
Rule was taken from the Practice of the King’s
Bench, where they difcharged no Perfon out of
Cuftody, without fpecial Bail, if the Debt was
20 /. But here, as well as in that Court, in
Lord Wentworth’s Time, it funk down to 10/,

The Hardthip in this Cafe was, that the De~
fendant’s Bail were obliged to travel to Fown,
live where they would, to put in fpecial Bail;
for the Judges were not impowered to ap-
point * Commiffioners in the Country to take
Recognizances of Bail until the 4th of #. &,
M. ¢ 4.

or by Pledges; if by his Goods, and he did not appear,
they were forfeited ; if by Pledges, and he did not appear,
the Pledges were amerced. And this Bail, as Pledges are
difufed, fupply their Place.

* The Commiffioners appointed are Fuffices of Peace,
or Barrifters at Law, who refide in the Country, and
are fo few therein, that it me<ww frequently happens, (ef-
pecially where the Arreft is upon a fhort Return) that
after a Man and his Bail have been riding from Toawn to
Yoawsn after a Commiffioner, to take the Recognizance,
they can’t mest with one, and are obliged at laft to
come to Londem, to put in Bail before a Judge, to pre-
vent an Aflignment of the Bail-bond; and what adds
to this Mifchief, is, that if Bai/ is put-in in Toawn,
fuch Bail muft jupify in Town; confequently a Man
and his Bail may be kept a Week in Town from their
Bufinefs ; for, if they go down, they muft come up
again to juffify. This is a Hardhip that may be eafily
remedied.

But
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But as it was become the general Prattice,
in both Courts, for a Man to be arrefted upon
a general Writ of Capias Clasfum fregit, Bill of
Middlefex, Latitat, &¢. for 40s. and lefs, and
even where, as in Trefpafs, nothing was due,
and where only Common Bail, or a Common
Appearance could be required, without ever
expreffing the Caufe of Action, many litigious
and vexatious Proceedings arofe, and extraor-
dinary Bail was exated by the Sheriff’s Offi-
cers, &¢c. as are complained of by the Statute.
Therefore, to reftrain thefe Abufes, the 13
Car. 2. was made, whereby the Sheriff is re-
ftrained from taking any greater Security zban
40 L. unlefs the true Caufe of Aftion was expre/-
Jed in the Writ. And this, as before obferved,
gave Rife to the inferting the A¢ etiam in the
Procefles of each Court, thereby to fet forth
the Caufe of Adton; but yet, as no Proof

' was required to be made of the De’z, or Caufe
of Ation, previous to the fuing out the Writ,
Ac etiams were neverthelefs (where Ill-nature
and Malice prevailed) inferted therein, ‘and
thofe litigious and vexatious Proceedings ftill
continued, to the great Injury, Oppreflion,
and Expence of the Defendant. ) ,

For when a Man was arrefted on fuch a Pro-
cefs, and could not find Bail to the Sheriff, he
had no Way left to obtain his Difcharge, butby
Jummoning the Plaintift before a Fudge, t0 fbew bis
Caufe of Aftion, which was generally done by the
Plainuff’s fwearing to his Debt; if not, the
Defendant was difcharged by the Judge’s Or-
der. But all this while the Defendant conti-
nued in Cuftody on the Arreft, and though
the Defendant could give Bail to the Sheriff,

yet
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yet Summons’s were no lefs as frequently ta-
ken out, to fbew Caufe why Common Bail, or a
Common Appearance fhould not be accepted, to
avoid putting in Bail to the Aftion. Here was
rare Work for the Attornies! It is more eafy
to conceive, than exprefs, the litigious and
vexatious Mifchiefs in the Praétice, while thefe
Proceedings continued; and yet it was not
remedied until the 12 G. 1.

By this Statute the Plaintiff is obliged to
make an Affidavit of his Debt or Caufe of Ac-
tion, and that the Sum due is 10/. or upwards,
previous to fuing out the Procefs, to hold the
Defendant to Bail; for if the Sum is not 10/,
the Defendant ss not to be arrefted, but is to be
ferved with a Copy of the Procefs only, with
an Englifb Notice thereto, (for the Procefs ftill
continued in * Latin) to thew the Intent of fuch
Service. This was an excellent Law indeed !
and worthy of being made perpetual! for it
introduced a new and eafy Method of fum-
moning the Defendant to appear; and through
this, as obferved, the Ccmmon Bail-Piece was
altered in it’s Form.

As to the Defendant’s Appearance in this
Court, where fpecial Bail was not required, it
was made by a fhort Note of the Attorney,
and is now thus :

* William the Firft brought in the Norman Language,
but the Proceedings were recorded in Latin, being a
dead Language, and not .fubje® to Variation. The
French continued till Hill. 36 £4 3. when it was abolifh-
ed, though Notes were much longer continued to be
taken in French; and Proceedings continued to be re-
corded in Lati» until 4 Geo. 2.

) ) B-——-.

63



64

An Hiforical Treatife of a Suit at Laty,

B——. . Appearance for C. D. late of W. iy
the faid County, Yeoman, at the Suit of A. B.
o R. B.

Which is left with the Filazer, to be entered
on his Appearance Roll; and in cafe the De-
fendant fatls to file Common Bail, or enter fuch
Appearance, on the Return of the Procefs, or
in eight Days after, this Statute gives the Plain-
tiff Leave (upon an Afidavit made,-and filed of
the Service of the Procefs) to appear for him, and
to leave a Declaration in the proper Office, and
upon giving him Notice to pead thereto, (accor-
ding to the Rules of the Court) to proceed to.
Fudgment. And this is very reafonable, as in this
Cafe the Defendant is in no Refpe& furprized
in the PlaintifP’s Procefs, but 1s, as we may
fay, * twice fummoned to appear, and defend

himfelf

* QOur ancient Laws were much in Favour of Li«

" berty, and though now a Man can’t be arrefted in the

Courts of Weftminfer but for 10/, or above, yet it is
queftioned, if it would not be better if it was reduced
to much lefs, This is {poke in Favour of Trade; for
was a Man under no Fear of Reftraint, it would put 2
Btop to Credit; and was the Arréft to be for a lefs Sum,
the Plaintiff (on whom the Hardthip lies, to be forced
to také any Remedy for a jult Debt) would bein a fairer
Way of gétting his Money, .

A Man can fooner pay § or 6 /. than 10/. and it was for
this Reafon, that about Londoz, a Plaintiff had Recourfe
to the Palace ‘Court; which Court for rawelve Miles 16und
London, and alfo the City Courts for London, held to Bail
for forty Skillings, and above ; but now by an A& paffed in
the 19th Year of his prefent Majefty, itis enaéted, that af-
ter the 1ft of Fuly, 1799, no Pexfon fhall be arrefted or held:
o Bail upon Procefs iffuing out of any inferior Court for lefs
than 10l. fo that now a Man can’t be arrefted for lefs
than 10/. and in fome Counties not under 20/. and in
fuch a Cafe, how can it be expefted; if the Defendant
can’t pay his Debt upon the Arreft, he can difcharge hx;cnl}
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himfelf againft the Plaintif”s Suit, that is once
by the Service of the Writ, and next by the
' Notice

felf from Gaol with the Addition of Cofts ? Whereas, had
the Arreft been for 4 or /. only, a Defendant might have
raifed it, or got Friends, much fooner, to relieve him.

But tiow, as the Arreft is for 10/. a Plaintiff is very
unwilling the Defendant fhould be difcharged; and, to
punith him, fill proceeds to prevent it, and thereby in-
creafes the Hardthip on both; for the Plaintiff’s Revenge
is fharpened by reafon of his Cofts, and the fame Cofts
is an Addition to' the Defendant’s Debt, and thereby his
Difcharge is rendered fill more difficult; for thefe Cofts,
upon a Writ of Inquiry, may be 7/. or 8/. at the leaft;
and 14/. or 15/, if by Verdi®t on a Trial: generally

are much more,

The not holding a2 Man to Bail for //; than 10/. and
that by Oath of the Plaintiff, was defigned to favour a
Man’s Liberty ; now fuppofe 2 Man is ferved with a Co-
py of a Writ, for a juft Debt of 4/, or 5/ only, the
only Check upon the Defendant for the Non-payment is
the growing Cofts; and what is then the Confequence,
with ref to both Parties? The Plaintiff muft pro-
cted to Judgment by Inquiry, or Verdi&, to prevent his
being non-profs’d, and add fuch laric Cofts to his Debt,
‘before hé can receive any Benefit by his Suit, that are
fuicient to deter any Plaintiff from fuing at all, where
the Payment is the leaft doubtful; and ’tis evident an
:i?e'rknccd Tradefman will rather lofe fuch a Debt, than

qac a certain great Expence in endeavouring to get
§t." This is an Occafion for a Defendant to exult, and
‘fun in Debt wherever he can get Credit; and as to
the Defendant, thofe Cofts are fuch an Addition toa
fmall Debt, that it is impoflible to expet a Man, who
't pay 4/ or 5/. fhould pay 15/. or 20/. and if not,
Ms Body, Geods, and Chattels, muft be, and continue
to be, liable to be taken in Exccution, to the imme-
diate Ruin of himfelf and Family, and remain a Dif-
souragetient to his futare Endeavours, for thefe are large

o F " ol
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b
Notice of a Declaration being left in the Office;
and without this Liberty given to the Plaintiff
thus to proceed, he would be in no Capacity of

receiving any Benefit by his Suit, nor the Court
of giving any Judgment or Relief to him

.therein.

However, it may be obferved, that this,
and many other Methods of the prefent Prac-
tice, are quite oppofite and contraditory to

“the old, eftablithed, and fundamental Laws

and Cuftoms of the Courts, in many Inftan-
ces, as may be obferved throughout. (See

Cofts for a poor Man to pay. However, the induftri.
ous Creditor is the greateft Sufferer; his Debt is meft
often lofty and his Cofts are a certain Addition to it;

.and it is difficult to point out a Method to fave or pre-

vent it; unles a Plaintiff, by eftablifhing a fmall Debt
by Oath, might arreft a Defendant, and after fome fhort
Time of Imprifonment, if the Debt was rot paid, the
Defendant fhould be releafed both from Gaol and the
Debt, Such Punithment, when rendered certain, and

"proportioned to the Debt, might deter the wild, the care-

lefs, and difhoneft Part of Mankind, from contrairg
Debts but with an Intent to pay them. Then the

"Plaintiff would know his Lofs, and be at Liberty, not

to add fuch extraordinary Coits to it, as he now muf.

"It need be no Bar te a Man’s giving Bail; and conteft-
- ing the Suit; and it would prevent fuch long Imprifon.

ments, for fmall Sums, that poor Prifoners labour under,
It would prevent a whole Family’s beirig ruined (as is
often the Cafe) by an Execution againft the Goods,
&e. It is difficult to fay what, but fome fuch Me-
thod might be fubftituted to fave the PlaintifPs Ex-

~pence in proceeding, who in general is the Sufferer,

and the long Imprifonments poor Men moft fréquently

endure, .
?ot)
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#oft.) However it is an excellent Law, and
thews how much the Proceedings, or Plead-
ings in a Suit; want to be regulated, and made
agreeable to the prefent Mode of Prattice,
without harbouring fo much Obfcurity, and
unintelligible References to ancient Matters as
they do.

- After the Defendant has appeared to the-
Plaintiff’s Procefs, or in cafe the Plaintiff ap--

pears -for him, according to the above new
eltablifhed Method of Prattife, the next re-
gular Proceeding in a Suit is the Plaintiff’s
Count, or Declaration, exhibiting his Complaint
or Caufe of Aftion; which ufed, and is now
Juppofed, to be done by the Bill or Original
Writ, filed in the refpettive Courts; though,
in fa&, neither the one nor the other is but
very rarely or ever done, except, as obferved,
againft Prifoners, &¢c. neither of them being
mow requifite at the Commencement of a Suit,
they being helped by the Statute. And there-

fore they may, with great Reafon, be laid afide;

elpecially, as by what has been faid, and as it

will evidently appear, ‘ they only (when now

occafionally ufed) tend to.the increafing the

Expence of the Suit, and mulsiplying the

ltii'ocggdin'gs, without the leaft Neceflity for
em. .

6>
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5

OF the Declatation-

A Dedaration*, or Coant, is an Inftrument .
framed to fet forth the Complaint or Demand
‘of the Plaintiff or + Demandant, againft the
Defendant or + Tenant; and which ufed, and
ought to contain, the whole Matter or Sub-
ftance thereof. :

_ The original Defign, and principal Effa-
blithment of the Court of King’s Bench, af-’
ter the mak\mg of Magna Charta, being ta de-
termine criminal Proceedings, it is faid, Civi/
Caufes were the By-bufinefs of this Court,’
and entered by way of Memorandums ; from.
which it may be concluded, that the Declara-
tion was begun with the {fame Memerandum,,
which is now prefixed before the [fue, (fee
pof.) it feems to have been fo. But to begin’
on this Head with more Certainty : .

_ In the Court of King’s Bench, the Declaration.
ufed to be drawn from the Bill then filed by,
the Clerks in the King’s Bench Office, who were

.* Though a Declaration and Count may be fometimes
confounded, yet a Count more properly fignifies the
Declaration in the Original Procefs, and chiefly ufed in’
‘Real A&ions in the Common Pleas; it feems to come
from the French Word Counter, or Contor, to declare:
So Serjeants at Law have been called Counters, or Con-
tours; and at this Day we call their pafling a Recovery
at Bar, Counting at Bar. '

. %: Demandant and Benant were Terms ufed in Redd
tiz‘i'iom only, in the Common Pleas, and are difufed with

em.

thea
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then many, and did the Bufinefs therein for
the Attornies at large, or for thofe who had
not Seats there; in like Manner as the Clerks
in the Excheguer of Pleas do now, for thefe
Clerks, in Right of their being Clerks in the
Office, were called Attornies of the Court; and
no Atternies at large, till after the Fire of Lon-
don, were admitted to file their own Plead-
ingss and it was from thofe Clerks that the
Clerk of the Declarations received his Fee of
2s5. a Term for * pyeing, filing, and keeping the
Declarations ; and ’tis {uppofed they paid him
as well for the Attornies at large who employed
them as for themfelves.

The Bill or Declaration being 1 -ingrofled
and filed by the Plaintiff’s Clerk, (which was
done for the entring up Continuances thereon)
he then delivered a Copy of it to the Defend-
ant’s Clerk, who filed the Common Bail, who
taking a Copy of it for his own and Client’s
Ufe, returned it again the next Term when
he came to plead, with his Plea (if he pleaded
the general [{fue) wrote on the Side of it, (or

* ® This word pyeing, 45 made ufe of in-an eld Raule
of . Court, fignifies” the {élefting the Declarations from
that confufed Manner in whixh they were brought m,
and redocing them into an alphabetical Order, for the
more ready Sndimg them, §e. Itis a Term yet in Ufe
among the Printérs, but hete it fignifies the Reverfe of
this, for they call pyeing the cafting away the Letters
out of the Frame, or Box, confufedly together; and this
they call making Pye. .
. Ingrqﬁu&, JSliag and continuing, have been long dxl:-
ufed ; but it 1s yet charged for, as done previous to the
delivering; or fliag the Declaration,
. F3 : clfe
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elfe entered his Plea in the general Iffue Book
in the fame Office) which was called giving a
Plea on the Book-fide. - And in the Books of
our prefent Practice it is laid down as a Rule,
that the Plaintiff’s Clerk, or Attorney, may make
up the Iffue, or Paper-book, in all Cafes where
the Plea may be given or the Book-fide, without
faying what fuch Pleas are which may be fo
given, it being to be underftood to be the
~gcneral Iffue ; for if the Defendant pleaded
any f{pecial Plea, he filed it with the Clerk of
the Papers in the fame Office, for the Plain-
tiff’s Clerk to befpeak a Copy of it; and then
the Clerk of the Papers had a Right to make
up the Paper-book or Iffue from the Pleadings
of the Parties, which Privilege they ftill retain
in this Court; and in this Office the Clerk of
the Bails, the Clerk of the Rules, and other
Officers "of the Court had their Seats, and
therein all Bufinefs was tranfatted by thefe
Clerks from their Lhcnts Inftructions.

" In the Common Pleas the Bufinefs, originally,
was from Time to Time heard Ore zenus at
the Bar, and the Prothonotaries were then the
:Scribes who took dqown the A&s of the Court.
They began to. take up the Caufe from the
‘Return of the Writ, therefore, upon the Plain-
tiff’s declaring; they fet forth the Authority
by. whieh the Court proceeded, that it might
appear that the Court had Cognizance of the
Caufe. Wherefore, in all A&tions where the
firft Procefs was by Summons, they took Ne-
tice of the Summons, and fald C.D. * Sum-

e s

* It has been obferved before, what gave Rife to this
Difterence in the Prothonotary’s Entries, 2
' monitis
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monitus fuit ad refpondendum, Jc. And fo in

Trefpafs, &c. where the Procefs was by At-
tachment, they faid, C.D. dttachiatus fuit ad
refpondendum, &, ‘ _
~ As the Plaintff declared Ore tenus, which
was minuted down by the Prothonotary, who
afterwards entered the Declaration in Form,
agreeable to the Writ on the Roll: So was
likewife the Prayer to imparle, this being all
that was done the firft Term by the Court,
after the Parties had appeared ; and then the
Roll was called the Impariance Roll; and
afterwards, when a Plea was given to enter,
they made the Entry on another Roll cailed
the Plea Roll, and from thence they tran-
fcribed the Nifi prius Roll, on the Back of
which the Judgment was entered. But as the
Bufinefs of the Court increafed, the Prothono-
taries found it difficult to manage the Bufinefs
of the Court, in making thofe Entries; and
therefore they permitted Attornies to draw up
the Pleadings, and leave them in their Office
to enter occafionally; and afterwards to deliver
the Proceedings in Paper to one another, and to
pay them for the feveral Entries on pafling
the * Nifi prius Roll; [the Practice of the King’s
Bench is fuppofed to have introduced this in
the Common Pleas]. And from thefe Plead-
ings in Paper, or in the Office, the Nifi prius

* The Prothonotaries in the Commen Pleas (and Clerk
of Nifi prius in the King's Bench) do pafs all Records, or
Nifi prius Ralls, for Trial, and are paid fo much per Shect
for fo doing, becaufe the Ni4 prius Rolls are fuppoled to be
made up by themfelves, from the feveral Rolls in their

Qffices, {Jc, .
F4 Rell

7t
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Roll was made up; and after the Verdiit, they
made up the Plea Roll from the Nifi prius Roll,
in order to enter up the Judgment thereon,
This was inverting the anciént Prattice, for

now the Proceedings begun to run in a new
Channel. -

Attornies, having gained Knowledge and
Skill from the Entries of the Prothonotaries,
in common Cafes drew their own Declarations,
or elfe ufed to apply to Counfel to do it; or,

* it might be rather faid, that in difficuit Cafes,

while the Original was in Ufe, the Counfel

- drew or fettled the Precipe for the Original,

for that in Trefpafs, Cafe, &¢c. was a Guide
for the Declaration ; for in the Commgn Pleas
(and alfo in the King’s Bench, when the Pro-
ceedings were by Original) the whole original
Writ ufed to be inferted in the Declaration, as
introdutory to the fubfequent Part which was
a little more full; and fo the Original con-
taining the whaole Subftance of the Complaint
or Demand, it was no more than reducing the

- 'Writ into the Form of a Declaration, by re-

peating the fame Matter, as contained in the
Original, over again ; with fometimes a little
more Certainty as to Time, Place, €J¢. and for
which Reafon the Declaration has beep moft
properly faid to be, An Expofition of the ori
ginal Writ, adding Time, Place, and otber nece/-

Jary Circumftances to it, to render it certain, that
“the fame might be triable. It being a ftriGtly

obferved Rule, that there fhould be no Va-
riance between the original I rit and the De-
¢laration, but that the one fthould be a Warrant

-, for the other; for, if there was any Variance,
- the Dcfchant, might plead it in Abatement,

And

|
|
|
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'And this Method of repeating the Original is
ftill often (and as it is conceived unwarranta-
‘bly) ufed in Qui tam Aftions in this Court.
In order to explain this clearly, and thereby
to elucidate the prefent formal Beginning of
‘the Declaration in the Common Pleas, it will be
neceflary to recite fome Part of the Original
again. Suppofe the Writ run thus:

CHARLES, &¢. To the Sheriff of B. Greet-
ing. If A. B. make you fecure to profecute
bis Claim, then put C.D. late of W. in your
County, Yeoman, by fure and fafe Pledges,
that be be before our Fuftices at Weftmin-
fter in eight Day of St. Hilary, 2o anfwer
tothe faid A. in a Plea, that wherecs the faid
C. on the tenth Day of November in the
Jecond Year of our Reign, at W. in the faid
County, was indebted to the faid A. in the
Sum of 201. of good and l.wful Money of
England, for divers Goods, €¢. (fo on with
the whole Complaint, or Demand, conclu-
ding) 0 the Damage of the faid A. 401. as
it is faid ; and bave you there the N mes of
the Pledges, and this Writ. Witnefs Ourfelf
at Weftminfter, €<¢.

. Now in drawing the Declaration, they be-
- gun thus: :

B——-. . C.D. late of W. in the faid Coun-
ty, Yeoman, was attached to anfwer to A. B,
#n a Plea, that whereas the faid . (here came .
in a Recital of the Complaint as in the Ori-
ginal) on the 10th day of November in the

: Jecond
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- Jecond Year of the Reign, &c. at W. in tbe
~ Jaid County, was indebted to the faid A. .

the Sum of 20 1. of lawful Money, & c. down
to to the Damoge of the faid A. 40l. In-
ftead thereof they went on, and continued
it thus : And whereupon the f.id A. by R.B.
bis Attorney, compleins, that whereas the faid
C. on the faid toth Day of November in
the faid fecond Year of the Reign &c. at W.
aforefaid, in the County aforefaid, was indebted
to the faid A. ir the faid Sum of 201. of good
and lawful Money of E. for divers Goods,
Wares, &¢. (and fo on with the very fame
Complaint over again, concluding the De-
claration with) zo the Damage of the faid A,
forty Pounds; and thereupon be brmtrs bis
Suit *, .

_ * And therefore be brings his Suit, &c. which is an
Offering to verify by Witnefles the Caufe of Com-
plaint 3 but agamﬁ an Attorney, that Form- was
never in Ufe, but it was by way of Petition to the
Court, and therefore be prays Relief, &c. becaufe At-
tornies and Officers of the Court were privileged Per-
fons. This, &¢. is made by a modern Writer to fup-

“ply thefe Words, ¢ 4nd lmtb good Proof of the Pre-
< miffes, awhen the Court -awill confider thereofi” And
it is very probable fome fuch Words were anciently
ufed, feeing they are properly anfwered by the Quando,

P &Pc. in the Plea, wiz. ““ When and where the Court
<< aill confider theresf”” whieh is now fupplied by
when, &F¢. for if fome fuch Words were not to be
underflood, the &c. in each is fuperfluous; but we
find by our oldeft books and records, that Et inde pro-
ducit fe &ec. and Quands, &c. have been always
ufed for a formal Conclufion of the Declaration and

> Plea,

-

" But
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But this, at length, was thought a very great
Grievance to the Subjett, fo very unneceflarily

to double the Declaration; and therefore, by.

the Rule in the Time of Charles 1I. made for
fettling and regulating a Courfe of Pratice and
Pleadings, (a Thing which may be thought
wanting at prefent) it was ordered, for avoid-
ing long and unneceflary, Repetmons of the
original Writ, in Actions. upon the Cafe, and
pcrfogal Aéhons, penal Statutes, &5¢c. zbat De-

claraiions in Aftions of Trefpafs, upon any gene-

ral Stotute, &c. other than Debt, fbould not re-
peat the Original, bus only the Nuture of the
Aéion. This brought the Declaration to the
prefent Form, viz.

B——. . C.D. late of W. in the faid County,
Yeoman, was attached to anfwer to A.B. in
a Plea of Trefpafs on the Cafe, &F¢. and where~
upon the faid A.B. by B.R. bis Attorney,
complains thot whereas the faid C. on the
10th Day of November in the fecond Year
of the Reign —— was indebted o the faid A.
in the Sum of —

The whole Recital of the Original being
fupplied by that, &c. and therefore that, &,
in the Common Pleas bere, ought not to be
omitted in the Declaration, it being at pre-
[ent, a neceflary Part of the Pleading; for as

it fupplies the Original, fo it alfo fupplies the

Return thereof, and is the Reafon why no
Pledges -are added at the End of the Declara-
tion, as is ufed in the King’s Bench, when the
Proceedings there are by Bill, and not by
Original. Before this Rule, there was, as be-
fore ohferved, a Neccﬂity for an Original to be

fued
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fued out at the Commencement of the Suit,
which was a Guide for drawing the Declaration
by, fo that they might agree; but afterwards,
as the Original was not to be repeated, there
could be no Occafion for one, for that or any
other Purpofe ; confequently, it muft be fup-
pofed, that foon after this Rule the fuing out
Originals began to be omitted.
Notwithftanding this Rule, the Recital of
the Original is generally ufed in Qus tams, and
pretty fully in Ations of Trefpa/s in this Court,
wherein it may be as well omitted, as it is in
Cafe. 'The Declarations themfelves will clearly
thew this. ' '
Now in the King’s Bench by Bill, they were
not confined fo ftri¢tly in drawing the Declara-
tion, as 2 Fault therein was not attended with
fuch an Expence to the Client to amend it, as
it might be amended by the Bill upon the File;

" and in cafe there was any Fault difcovered. in

the Bill, that might be amended, fo as to war-
rant the Declaration. But a Fault in the De-
claration in the Commen Pleas often put the
Plaintiff to the Expence of purchafing a new
Original ; for the Declaration being grounded
on the Original, they were to agree together;
and in cafe any Fault was difcovered in the
Original itfelf, it could not be helped but by
the Purchafing, i.e. praying for, fuing ouy

. . and returning a new original Writ. However,

as in the King’s Bench the Defendant was fup-
pofed to be in the Cuftody of the Marfhal of
the King’s Mar/balfea, they always begun the
Declaration with Relation to the Bill filed,
or fuppofed to be filed, in this Manner, viz.

p 8 Brae,
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B . A.B. complains of C.D. beingin
the * Cuftody of the Mar/bal of the Marfhalea

® Until lately, onc could not declare againgt a
Defendant in the King’s Bench, who was neither in
the Cuftody of the Mar/bal, or who had not filed his
Bail; for me atherwife could tie Defendant be faid
to be ix Court; and confequenty the Court had no
Qognizance of any Matter againt him. And there-
fore, if a Deféndant was in Cifledy of a Sheriff, in a
County Gasol, upon the Procefs of this Court, the
Plainif was obliged, firft to bring him up by Habews
Eapus, and twrn him over w the Marfal, in order
to declare him. And this feems to be the

foongeft Evidence that can be, that anciently, every

Defendant in this Court was to be really in the Cuf-
:u{y lﬁ%‘ the Mar/bol, before any Proceedings could
or this. Court could tzka Cognizance againf
lnm on any Civil Matter; for this was the Ground-
awerk of the Court’s Proceeding. But by the 4 & 5
W. & M. c. 21. Leave is given to the Plaintiff to
declave againft a Defendant in the Cuffody of the She-
}{ or Bailiff, as effeftually as if in Cuﬁody of the
arbal, fo that the Declaration fets forth in awbofe Cuf-
tody the Defexdant is. Obferve then, if the Ground-
awork is not, by this Statute, quite fubverted, if not
by this Statute, how is it when a Defendant is et in
- Cuflody at all, nor has entered. any Bail, as is the
Cafe, when a Defendant is ferved with a Copy of @
Procefs only, and the Declaration is left in the Of-
fice, and yet e muft be declared againft as in Cuftody
of the Marpal? It need not be further obferved,
how much the prefent Pratice deviates from the true
Reafon of declaring againt a Man as in Cuflody . of
the. Marfbal ; hut feeing it runs counter to Truth, and
" the very Nature and Reafon of the Court’s proceeding
in a Caufe, why fhould this antiquated Cuftom be
continued ? )
of
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of our Lord the King, before the King bimfelf,
for this, ta wit, that whereas the faid C. o
the 10th Day of November, &c, was in-
debted to the faid A. in the Sum of, &
(adding Pledges at the End thereof, viz.)
* Pledges to profecute, Fobn Doe and Richard

Roe.

By this it will appear that the Relation the
Declaration has to the Original in the Comman
Pleas, and the Relation it has to the Bi/l filed,
or fuppofed to be filed, in the King’s Bench,
is the Reafon of the Difference, in Form, of
the Declarations between the two Courts ; for,
was it not for the Original, and it’s fuppofed
Return of Pledges in tﬁe Common Pleas, there
would be no Occafion for that, &¢. at the Be-
ginning of the Declaration there, to fupply the

* Can any good Reafon be afligned, why Pledgs
are ufed in the King’s Bench {and alfo in the Com-
mon Pleas) when it is againft Attornies or Officers of
the Court there, and not by Original ? Did ever
any Procefs iffue here requiring Pledges? And yet
thefe are continued with much Exaftnefs, and are
the Support of the Memorandum at the Beginning of
the [fue.. And the formal and feigned Pledges were
thought fo material, before the 4 & 5 Anne, that the
Want thereof was a Matter of Demurrer. And fince
then, if by Chance they have been omitted, Simmons’s

.have been, and may be taken out, for the Plaintff

to fhew Caufe why he fhould not amend his Declaration,
by adding them. A fine Amendment truly! which 2
litigious Defendant feldlom omits to avail himfelf of,
when he wants to protra&t or delay a Suit, and it fhews

_the Mifchiefs that may arife through the Ufe of Pled-

ges.
Original
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Driginal and Return. And was it not for the

ormal fuppofing the Defendant to be in Cy/~
'ody of the Marfhal, in the King’s Bench, there

would be no Occafion for fuch a fifitious Be-

yinning, nor for adding Pledges at the End of
‘he Declaration, nor confequently for the Me-
worandum at the Beginning of the Iffue, in the
King’s Bench; but the Declaration might be
more plain, fimple, and fignificant in one and
the like Form in both Courts, wherein the
Defendant’s Addition, and the Nature of the
Adion, fhould appear, viz.

B—— o wit. A.B. &y R.B. bis Attorney,

" complains of C.D. late of W. in the faid

" "County of B. Yeoman, of a Plea of :
for that whereas the faid C. on the 10th Day
of November in the Year of our Lord 1762,

- at W. in the faid County, was indebted to the
Jaid A. in, &c. And therefore be brings bis
Suit, e :

" 'The Court fuch Declaration is in, would ap~
pear by the Chief Clerk’s, or the refpective Pro-
thonotary’s Name at the Top of it.

There are {oie Particulars taken Notice of
by our Books, wherein a Declaration in gne
Court differs from that in the other; but un-
lefs it be in the formal Beginning of each, it
is prefumed thefe Differences are very imna-
terial : as whether an Alias Dif¥ be in or not,
of a Prufert in Cur’ in the Body, or at the End
of the Declaration ; and fo of Letters Teffa-
mentary, &¢. or whether it be in the 2zar of
our Lord, or in the Xear of the Reign of the
King, feeing all thefe are almoft now ufed in-
‘differently. : : A
L . Formerly

79"
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. Formerly, indeed, when Originals were fued
out as the leading Procefles, then if an Alias
Di&’, or Year of the Reign, ¢, was in the
Writ, it was neceflary the fame fhould be in the
Declaration, to agree with it. So likewife in
Reference to the ancient Practice in .the Com-
wmon Pleas in Debt, Covenant, Account, Annuity,
Detinue, and Replevin, wherein the Defendant
was ufed to be fummoned on the Original, the
Declaration faid, Summonitus fuit ad refponden-
dum, G¢. And in Trefpafs, Cafe, Trover, and
Ejesiment, wherein dttachments were ufed, it
faid, Attachiatus fuit ad refpondendum, &S,
And fo, even at this Day, thefe formal Words

{Hll continue in Ufe in the Common Pleas, not-

withftanding the Practice to which they relate
has been difcontinued fome hundred Years.
What religious Obfervers of Antiquity have
the Praltifers of the Law been, in all Things
that were not abfolutely forbidden them !

But the better to obferve the Difference, let
us perufe a few Forms of Declarations in each
Court in Debt, Cafe, and Trefpafs, as they are
at prefent in ufe. ' :

Declarations.

@Che commen foxmal Weninnfy of &
- Declavation fn the Ring’s Wench.

Berkthire, o wit. A.B. complains of C.Di
being in the ® Cuftody of the Marfbal of the

* The Defendant being alledged to be in the Cuffody
of the Marfball, there was no Occafion for any fuarther
Addition to his Name ; and thisis the Reafon why. it is

omitted in the King’s Bench. . )
' - Marfhalfea
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arfhalfea of our Lord the King, before the

. King bimfelf, for this, to wit, that whereas
- the faid C. &c. and ends with o

. Fobn Doe
Pledges to profecute,'{ and
o - © "% Rickard Roe.
The tommon foxmal Weginning of a
Declavation in the Lommon IPleas,
fn Cafe, Trelpals, Trover, and Cjed-
- ment, . o '

Berkthire, fo wir. C.D. late of W. in the
faid Counzy * of B. Yeoman, was attached to

“anfwer to “A.B. of a Plea of Trefpafs on the
4+ Cafe,” &c. and whercupon the jaid A. B.
- by R. B. bis Attorney, complains, that where-
as the faid C, on the, &¢. without adding
any Pledges. ) .

N

N. B. If the Aéion be in Debt, Detinue, Co-
wenant, Account, Annuity, or Replevin, then it
muft be, #as fummoned to anfwer.

i

* By the Court of Common Pleds the County in *

the Margin is Part of the Declaratior, though not held
fo in B. R. and this of B. may therefcre be omitted, as
'tis fuperfluous. : :
This &c. is neéceflary; and ought not to be omitted,
becaufe it fupplies the Recital of the Origina/and Return of
Pledges; and thé Reafori why there 15 no &. here in
Debt, Trefpafs, e is, becatfe in thefe you fee, the
Original 1s in Part recited, notwithftanding the R. in

Cha: 2. .

G ' a4 D¢
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A Declavation fn Debt oy Wond fu the
ing's Wenth. :

Berkthire, 20 wit, A. B. complains of C. D.
being in the Cufody cf the Marfhal of ihe
Marthalfea of our Lord the King, before ibe
King bimfelf, * of a Plea that be render-to
the faid A. 100l. of lawful Money of Great
Britain, wbich be owes to and unjuftéy desains
Srom bim, for this, to wit,” }bat whereas the
Jaid C. on the 10th Day of May in the Year
of ‘our Lord 51330, a8 W. in tke [aid Caunpy,
by bis certain Writing Obligatary, feaked wilb
the Seal of the faid”%. and to tbe Court of
our faid Lord the King, new bere [fbewx 1,
‘ . dbe

. * When the King’s Bench took Cognizance of Debt
by Original, they purfued the Form of the Copmor
Pleas in the Declaration in this Place; for it. is plain,
this is a Recital of the Original Writ, as in the Common
Pleas, and can no ways here relate to any Procefs out
of the King’s Bench, and therefore thefe Words, Of
@ Plea that he render, ¢, fhould (as is conceived)
be omitted in the Declarations in Ded¢ in B. R. when
the Proceedings are not by Original, as generally they
are not.

+ The Reafon why a Deed that is pleaded ought
to be fhewn to the Court, is, becapfe every Deed
muft prove itfelf to have fufficient Words, whereof
the Court muft adjudge; and it is alfo to be proved
otherways, as by Witnefles, or other Proof, if the
Deed be denied, for that is Matter of Falte 1. Inf.
121. &, ' :

Of cvery Deed pleaded, with a Profert bic in Cur,

" the other Party is intitled to crave Oyer, i. ¢. to hear

it;
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the Date whereof is the fame Day and Year
above, acknowledged bimfelf to be bound to
‘the faid A. in the faid 1001, to be paid to
the faid A. whenever be the [aid C. fhould e

83

thereunto required. Yet the faid C. altbough Breach,

often required, &5c. bath not paid to the faid
A, the faid 100). dut bath bitherto refufed,
and fill doth refufe to pay the [ame to bim,
to the Dawmage of the faid A. 201 and there-
fore be brings bis Suit, &c.

F. Doe

R. B. for the Plaint.
B.R. f:: t.h: D:::n ¢ {Pledges to profecutc} R a;‘ld
» Roe.

K Drclaation fn Debt on Bonv fn the
Common JPleas.

Berkthire, 0 wit., C. D. late of W. in tke
Jaid County, Yeoman, was [ummoned 1o anfwer
to A.B. of a Plea, that be ® render to bim

1001,

it ; which is mow generally given by making a Copy
of foch Deed for him. Oyer is an old French Word,
and was anciently ufed for what we now cdll Affzes,
Axno 13 E, 1. And the Juftices Commiffion, a Com-
miffion of Oyer et Terminer; though anciently every
Deed that was pleaded was aftually brought into Court,
and could not be taken out again till after the Matter was
determined.

* This is a Recital of Part of the Original with
an &¢c. to {upply the Remainder of it, with the Re-
turn thereof. The fame is in the Declaration on a
Mutuatus, and others in Debt. And though this
formal Part is copied from the Common Pleas by the

G 2 King’s

Pledges,
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1001, wbhich be owes to, and unjuftly detains
Sfrom bim, &c. and whereupon the (aid A. by
R. B. bis Attorney, complains, that wbereas
the faid C. on tbe 1oth Day of May in the
Year of our Lord 1730, at W. in the faid
County, by bis certain Writing Obligatory,
acknowledged bimfelf to be bsund to the faid A.
in tbe faid 100). to be paid to the faid A.
awbenever be the faid C. fbould be thereunto
required; Yet the faid C. although often re-
quired, &c. bath not paid to the faid A. the
Jaid sool but bath bitherto refufed, and fiill
dosh refufe to pay bim the fame, to the Da-
mage of the faid A. 20). and therefore be
brings bis Suit, &c.  And the faid A. brings
bere into Court the aforefaid Writing Obliga-
tory, wbich teftifies the faid Debt in Form
aforefaid, tbe Date whereof is the fame Day
and Year above mentioned. o

N. B. The moft material Difference in thefe
is in the formal Beginning of them, elfe they
may be ufed indifferently for either Court, it
being not material whether-the Profers in Car’
be in the Middle or End of the Declaration;
though it is prefumed this in the Common Pleas

King’s Bench, yet it ought to be without the &de.
there being nothing in the King’s Bench to be fupplied
by the &, therefore this Part of the Declaration therein
had been beft omitted. And the Declaration thus, A.
B. complains of C.D. being in the Cuffody of the Mar-
Jbal  of 'tl.we‘ Marfhalfea of our Lord the King, before
the King bimfelf, for this, to awit, that avhereas, c.
without any, of a Plea that be render, &c. either in Debt,
or on a Mutuatus,

15
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is the moft ancient Form. Letters Teftamen-
tary, &¢. are always at the End in both Courts,
becaufe the Profert in Cur’ of thefe cannot well
be introduced in the Body of the Declaration.

In Debt on Wond, with an Alias Dicts
fn the Wing’s Wench,

Berkfhire, #o wit. A.B. complains of C.D.

otherwife called C. D. of W. in the County
_of B, Yeoman, being in the Cuftody, e,

In the Qﬁummnn Pleas.

Berkthire, 20 wit, C. D. late of W. in the
. faid County, Yeoman, otherwife called C. D,

- of W. in the County of Berks, 2eoman, was*

Jummoned to anfwer to A, B. of a Plea, that
&,

If an Alias Di&P is ufed, it ought so be Li-
teratim, as in the Bond. An Alias di&® was
never neceflary in the King’s Bench, and how-
ever neceffary it might have been formerly in
the Common Pleas to agree with the Original,

it is not fo now, but is thought to be beft .

omitted, to avoid the Rifque of making a
Miftake therein, ‘

q Declatation on a Putuatus fn the
: - Ring’s Wench,

Berkthire, #0 wit. A. B. complains .qf C. D.
being in the Cuftody of the Marfhal of the
G 3 Marfhalfea
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Marthalfea of oxr Lord the King, before the
King bimfelf * of a Plea, that be render to
< the faid A. sol. of lawful Money of Great
¢ Britain, wbich the faid C. owes to, and
 unjuflly detains from bim,” for this, to wit,
that whereas the faid C. on the 10th Day of
May in the Year of our Lord, 1730, at W.
in the faid County of B. borrowed of the faid
A. the faid fum of 50l. to be paid to the faid
A. whenever be the faid C. fbould be there-
anto afterwards requived; yet the Jfaid C. al-
though, &c. The Breach and Pledges as
before. '

Dn a Putuatus fn the Coammon Pleag.
Eerkfthire, to wit, C. D. late of W. in tbe jaiJ

County, Gentleman, was [ummoned to anfwer to
A. B. of a Plea that be render to the faid A.
50 1. of lawful Money of Great Britain, which

* be owes to, and unfuftly detains from bim, &,

aind whereupon the faid A. by R, B. bis At-
torney complains, that whereas the faid C.
on the 10th Day of May in the Year, of our
Lord, &¢. The fame -as above, " without
Pledges. ‘

a4 Declatation fn Cale fn the Wing's
Beuch. )

Berkfthire, 20 wit, A. B. co;zblaim of C.D.

being in Cuftody of the Marfbal of the Mar-
fhalfea of our Lord the King, before the King
bimfelf, for this, to wit, that whereas tlfe

JSaid G. on the Day of in
2 the
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the Xear of our Lord 1740, at W. in the faid
Cosinty of B. wus indebted to the faid A. in
the Sum of. 301. of lawful Money of Great
Britain, for divers Goods, Wares, and Mer-
chandizes, &¢. Or for Money lent, Work
done, &'. »

. I Cafe fix the Tommon 1Sleas.

Berkfhire, to wit. C. D. late of W. in the faid
County, Apothecary, was attached to anfwer
to A. B. of a Plea of Trefpafs on the. Cafe,
&c. and whereupon the faid A. by R. B. bis
Attorney complains, that whereas the faid C.
on the Day of in the Year
of our Lord 1740, at W. in the faid County
of B. was indebted to the faid A. in the Sum

of 30l. of lawful Money of Great Britain,

for divers Goods, &s.

Declarations in Cafe differ only in the formal
Beginning of them, and adding Pledges in the
King’s Bench, and omitting them in the Com-
mon Pleas. And in this onlv, in the Common
Pleas, is truly exprefled the Nature of the Ac-
tion, viz. Trefpafs on the Cafe; whereas in the
others it is fet forth in the whole Subftance of
the Declaration.

q Declatatfon in Trefpals fn the
Ring’s Wench.

Berkfhire, o wit. A. B. complains of C. D.
being in the Cuftody of the Marfbal of the
G4 Marfhalfca
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‘Marthalfea of our Lord the King, before the

King bimfelf, - for this, to wit, .that wbereas

" the faid C. on the Day of

in the fecond Year of the Ragn of our Sove-

_reign Lord George the Tbird, now King of

Great Britain, &c. at W. in the County of
B. with Force and Arms, to wit, with Swords,
Staves, Knives, Fifts, and Feet, made an Af-
Jault wupon tbe faid A. and beat, wounded,
and ill-treated bim, fo that bis Life was de-

- fpaired of, and then and there other Injuries

40 bim did, againft the Peace of our f[aid Lord
.the mow King, to the great Damage of she
faid A. of 100l and tbmfare be brings bis

Suit, &e.
Pledges, & c.

In Trelpafls in the Common Pleas.

Berkfhire, 20 wit. C. D. late of W. in 1he
- faid County, Xeoman, was attached to anfwer
" #0 A. B. of a Plea, wbherefore with Force and

Arms be made an Affault upon bim the [aid
A. at D. in the faid County of B. and beat,
wounded, and ill-treated bim, fo that bis Life
was greatly defpaired of, and then and there
other Injuries to bim did, againf} the Peace of
our faid Lord the now King, &c. and where-
upon the faid A. by R.B. bis Attorney, com-
plains, that whereas the fmd C. on the

Day-of “in the fecond Year of the
Reign of our Sovereign Lord George the Third,
now King of Great Britain, &u. at D. in the
Jaid County of B. with Force and Arms, to

. yoity with Sword, Siaves, Knives, Fifts and

Feet,
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Feet, made an Affault upon tbe fard A. and
beat, wounded and, ill treated bim, [0 that
bis Life was defpaired of, and them and there
otber Injuries 1o bim did, againfp the Peace,
&Fc. to the Damage of the faid A. 1001, and
therefore be brings bis Suit, ¢,

Thefe few Sketches of Precedents are only
-to fhew the Agreement there is between the
Declarations of both Courts, and wherein they
differ from each other; which, as obferved,
is only in the formal * Beginnings, and is
owing to the Reference they have to the Bill,
and the Original in the refpeétive Courts, though
in fome in the Common Pleas, efpecially. thofe
in Trefpafs, we find the Original more fully fet
forth than in the others. And now, in Qui
tam Aftions, the Original is generally “all re-
peated, notwithftanding the Rule of Car. 2.
to reftrain the Repetition thereof.

. Before we depart from this Head, there are
yet two Things to be taken Notice of, that is,
the Venue, and the Day of the A&tion.

With refpect to the Venue, it is faid, that
on the fettling of Nifi prius, they abliged the
Plaintiff to try his Action where it accrued,
becaufe the Jury was to come from where the
Faft was committed. But while the Procefs
was by -Attacbment and Diftrefs, which could

* As to the formal Beginnings and Conclufions of
. Declarations in particular Cafes, as for and againf
Executors cr Adminiftrators, Aflignees of a Bankrupt,
Attornies, ¢ ¢, they are to be Jeen in the printed Books
of Precedents. ‘

be
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be only where the Defendant’s Goods were, it
begat a Diftinction between Aétions; the one .
being called Tranfitary, which related to Goeds
and Chattels, and was to follow the Defendant
wherever he could be found; the ether was
called Local, becaufe it related to Lands, and
the Procefs was to be on the Lands. Thefe
were to be laid in the County where the Lands
Yay; but in Tranfitory Aétions the Plaintiff had
Liberty to chufe his Venne, being fuppofed ta
lay it where the Adtion accrued; and in cafe
Pefendant fled from that Place, the Plaintiff
had Liberty to try his Actien in the County
wherein the Defendant was fummoned. But this
came. at length to be much abufed, for the
Plaintiff would lay his A4é#ion far from the Place
where the Aftion arofe, which put the Defend-
ant under a Neceflity of carrying his Wit-
neffes into a County far from the Place. Id
order to prevent this, the 6 R. 2. was made,
which enals that Writs of Account, Debts, &e.
fhould be commenced in the County where
the Contraéts were made ; for if the Contrafs
were made in another County than contained
in the Original, the Writ fhould abate. But
this Statute (it is faid) was never put in ufe,
for it was thought the Plaintiff could not then
follow the Defendant into another County, and
it was forefeen that many other Mifchiefs
would arife; therefore the Judges affumed a
Power of changing the Venue. The Alteration
began in the King’s Bench, for there, where the
Procefs was by Bill, they could eafily change
the Venue ; but in the Common Pleas, where they
muft have an Original to warrant their Pro-
ceedings, it was more difficult: Therefore

here,
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here, at firft, the Plaintiff was obliged to fue
out an Original, where the Aion arofe; and
then a * Te¢flatum Capias into another County
where the Defendant was to be found. Butas
this was tedious, chargeable, and inconyenient,
this Court began to change the Venue, and al-
lowed the Plaintiff to file a mew Origiral to
warrant his Declaration. Thus it continued
until 21 ¥. 1. whereby Perfonal and Tranfi-.
tory Aions, as Debt, Detinue, Affault and
Battery, &¢c. may be laid in any County.

However, the Courts, notwithftanding this
Statute, upon an Affidavit, that the Caufe of Ac-
tion arofe in fuch a County and not clfcwhcre,
will of Courfe change the Venue to it’s proper
County, if not laid fo ; and this is now a Motion
of Courfe. But Local Altions, -as Ejefiments,
Wafte, Trefpafles, Quare claufum fregit, &e.
muft be laid in the proper Counties where the
A&ions arofe, or where the Lands lie.

With refpect to the Time of laying the Ac-
tion: In Debt upon Rond, or upon a Note,
&F¢. the certain Day is deduced from the Bond
or Note itfelf, and confequently will appear
by the Declaration thereon. But in all Ac-
tions upon the Cafe, Trefpafs, AjJault, Battery,
fg¢c. we are not obliged to lay the certain Day,
the Caufe of A&ion arofe, in the Declaration ;

but if it be laid on fome Day after the Caufe"

of A&ion arofe, and efore the Commencement

* Qudre, if this did not give Rife to the Teffatum ?

The like Ufe of a 7e¢#. ftill continues, and in many In-
Rtances is deemed abfolutely neceffary, notwithftanding the
Allowance to file a new Onginal.

of

o1,
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of the Suit, it is fufficient. And it is with
great Reafon this is-allowed, as in fome Cafes
it may be impofiible for a Plaintiff to afcer-
tain the Day by Evidence, or it may be for-
got, &c.

Df Ympatlances, - &c.

Formerly the Declarations ufed to be entered
upon the Roll, then filed and docketted ; and
® Continuances ufed to be entered thereon from
that Term until the Defendant pleaded to Iffue,
or confeffed the Aétion ; becaufe then, in moft
Cafes, the Defendant was net obliged to plead
the fame Term that the Declaration was of,-
but he was intitled to an Impariance, i. e. Time
to imparle or plead from that'Term to the’
next fubfequent Term. A

In the King’s Benchthe Defendant had an
Imparlance, vel Licencia Interloquendi, in all

* A Continuance was the continuing the laft Pro-
ceeding upon the Roll from one Term to another, and
fo on, that' no intervening Term might appear, for if
there did, the Party not making fuch Continuance to keep
himfelf as alting in the Caufe, was faid to be out of
Court; and fo if no Entry of an Imparlance appeared
_in the Declaration, the Defendant might have (fgned a
Non pros, or demurred. But now the Statute of JFea

) fai/]i, 21 7. 1. helping the ﬁling and continuing has oc-
cafioned the Difufe of it, for a Bill, or Declaration, is
now never ingroffed and filed, and confequently no Gon- .
tinuances entered thereon but in particular Cafes; for if
there is no Writ of Error, there needs no B:l to be filed,
though it is always charged, and -allowed for as done
in the King’s Bench, becaufe, I fuppofe, it may be requir-
¢4 to be done, '

Cafes;
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Cafes ; for being arrefted on a general Writ of
Bill of Middiefex, or. Latitat, wherein no Caufe
of Aétion appeared, confequently he could not
know the Caufe of -Aétipn, nor, how to make
his Plea, until the ‘Declaration. was entered;
and therefore. was very reafonably . indulged
with an Impariance; . RN R
But in the Common Pleas it. was not genergl,
for in fome: Cafes.the Defendant. had an Im-
parlance of courfe, in others not; for Inftange,
If the Defendant .appeared ypon an Arreft
by a common Cleufum fregit, he. had an Im-
parilance. of courfe ;. but if the Writ had beep
{pecial, according to the Truth of the A&ion,
and returnable -the fir# or fecond Return. of
the Term, then, the Defendant was to plead
that Term, becaufe the Plaintiff's Complaint
or Declaration being fet forth in the Wris,
the Defendant could thereby know.the Caufe
of.; A&ion, and hew to make -his Defence;
and therefore in that Cafe, as he already had
fome Time to confider of it; and prepare
his Plea from the Summons, there was the
lefs Reafon for his having- further Time .of
courfe, efpecially fo long Time as an Imper-
Jance. But in all Rea/ A&ions the Defendant
was intitled to-an Impariance of courfe.
- Although in the Common Pleas the Defendant
was indulged with an Imparlance, according to
the Cuflom of this Court’s Method of Pro-
ceeding, yet it was not cuftomary, or the
Practice of this Court, ever to make any Entry
of an * Imparlance on the Roll, or in the Plead-

ings,

* And yet in an Ejeftment Caufe (becaufe it’s in
the Nature of a real Afion) an Imparlance muft be

entered
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‘ings, otherwife than in this Manner at the Bot-

tom of the Declaration, Impariance to the firf
Day of next Term, which never appeared in the
Record ; for what did it fignify to the Court
whether or no the Defendant pleaded the fame
Term the Declaration was of, er not ?

_ But in the King’s Bench they always entered
¢he Plea with the Imparlance before it, which
was ecither general, when Defendant was in-
titled to it of courfe, and entered thus, #nd
now at this Day, that is to fay, Friday next af-
fer eight Days of St. Hilary, (being the firft

"Return of that Term) until whsch Day the faid
. bad Ledue to imparle to the faid Bill, and
then to anfwer, &c. Or clfe fpeesal, which was |

‘granted by the Court, and was prayed when
the Defendant wanted to plead fome fpecial
Plea, which he could not plead after a general
‘Imparlance, (for there were feveral Pleas in
Abatement and Bar, which the Defendant had
no Right to plead after a general Impariance)
‘and therefore thefe Words were ufually added

‘thereto, Saving all Advantages, as well to the

Furifdition of the Court, as to the Writ and

_ Declaration, &e.

But now by a Rule in the King’s Bench
Trinity § & 6 Geo. 2. * Imparlances, in fome
Refpeds, are taken away; for it is hcrcby

entered with the Prothonotary, i. e, the Prothemotary muft
be paid 2 5. for the Entry ot an Impariance, though none is

made.
* To take away the Imparlance, or Time to plead in

the Common Pleas, a Rule was made, Mich. 3 Geo. 2. to
the like Purpofe, from whence the Rule in the Kings
Bench was taken. :

ordered
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ordered, That if the Writ be returnable the firf
et fecond Return of any Term, &¢. then if the
Declardtion be delivered with Notice to piead four
Days before the End of the Term, the Defendany
thall plead the fame Term without any Impar-
lance 3 but if the Writ be mot returnable the firft
or fecond Return; or in cafe it be, and the De-
elaration is not delivered with Notice to plead
_ four Days before the End of the Term, thenthe
Defendant has yet an Imparlance. So that an
Dmpariance now depends on the Return of the
Writ, and the Delivery of the Declaration, and
cofifequently the Entry theréof. S
Whenever the Defendant is intitled to dn
Bapaplavice, the Entry ef fuch Impariance is
nade before the Plea as above, viz. And now
at vhis Day, that is to fay, * Friday next after
dight Days of St. Hilary in this fame Term,
¢until which Day the faid C. bad Leave to im-
parle to the faid Bill, and then to anfwer there-
anto) before ony Lord the King at WeRtminfter
come as well the faid A. by bis Attorney afore-
faid, as the faid C. by R. B. bis Attorney ; and
tbe faid C. defends the Wrong and Injury when,
&c. and [aith that Then follows the Plea.

i

* This is always the fir# Return of the Term the
Plea is of, becaufe by the Courfe of the King’s Bewch they
never entered Ceutinuances until the Plea came in, though
the Declaration was delivered four Terms before; nor
do they now make any Continuaxces from the Decla-
ration to any intervening Term: As fuppofe the De-
claration of Eafer Term, and the Plea of Hilary
next, no Notice is taken of Trinity and Michaslmas
‘Term. See pof?, of making up Ifies.

An
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- An Entry of an Imparilance in this Mannery

" is thought te be neither a material, nor a ne-

ceflary Part of the Pleadings, from it’s*having
never been ufed in the Common Pleas; and ac-
cording to’the prefent Practice of this Court,
fueh an Entry is not made, when a Ples is
of the fame Term with the Decjaraiion : And
what indeed does it fignify to the Court, whe-
ther or no it appears. by the Record -that -the
Dcfendant pleaded the fame Term, -or not*?
And if it is not.neceflary, the Queftion will be;
Whether the Ufe of it is in_any Refpeét hurt-
ful? " One need only confult the Notes of
Pratice to fee what.- Mifchief has attended the
Ufe of it, for though it doth not much iengthen
the Pleadings, it often ferves to perplex them,
and leads the youngPrattitioner into Miftakes;
for Inftance, ‘The' Declaration was of Hilary
Térm, the Defendant did: (as he may, and.
ought to do) deliver his Plea with an Impar-
lance of Eafter Term; the Plaintiff took Iffue.
on this Plea, and as he could not_alter the De-
fendant’s Entry of the Imparlance, he was obli-
ged. to 'make up his Iffue of that Eafter Term,
and confequently award the Vewire of that
Term ; though he did not deliver the Iffue till
after Trmzty Term, becaufe he could not (as
it was a Country Caufe) go to the Trial until

* Is ‘there not as great a “Reafon for ufing fuck
an Entry before a Replication, Rejeinder, or other
Pleading, as before. a Plea?  Thefe fhall be intended,

- when they are entered of Record, that they were made

of the fame Term.in which the Plea came in. Why
not the Plea of the fame Tem1 with the Declaraa

tion,

the
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the Afizes following. Now what was the
Confequence of this? Why, when the Plain-
tiff came to pafs his Record for Trial, on an
old 1ffue, he had to pay the Clerk of the
Dockets for a pofp Terminum, and 4s5. 84. to
the Clerk of the Treafury for a pof Roll, &c.
Al unneceffary Sums to be paid by the Plaintiff
or Defendant, and yet this frequently happens.

But this is not all, for it is frequently the
Occafion of greater Mifchiefs, as when the
Judgment comes to be entered up, it muft be
entered up with Continuances on the Roll by
* Vicecomes non mifit Breve from the Return of
the Penire to the Tefte of the Diftringas, which
Entry of the Continuances, it is believed, is
frequently forgot, and oftentimes omitted ; and
this through the Ufe of an Imparlance. And
yet, if this formal Entry is not properly ufed,
the Court, in all Probability, will fet the Judg-
ment afide, or allow it as a Matter of Error !

It is confeffed, that in order to avoid pay-
ing Pof-terminums, &¢. it is moft ufual for the
Defendant to deliver his Plea withous the Entry
of the Imparlance before it, which leaves the
Plaintiff at Liberty to make the Impariance to
the fame Term he makes up his Iffue of, which
may be three or four Terms after the Declara-
tion and Plea. But why fhould any Inlet to
Miftakes or Impropriety remain in the Plead-
ings, when it may be removed without any
Inconveniency whatever ? And therefore would
it not be better to difcontinue the Ufe of the
Entry of Imparlances in this Court, as it is in
the Common Pleas 2 '

:  * See under the Method of entering ﬁp Judgments in.
the King’s Bench. -

- H D
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OF the Plea, and Pleadings.

A Plea is commonly taken for the Defend-
ant’s Anfwer to the Plaintiff’s Declaration,
though it may in general be taken for that
which either Party alledgeth for himfelf in a
Court, in a Caufe there depending ; and con-
fequently Pleadings, in a large Senfe, contain
all the Matters which come after a Declara-
tion, as well on the Plaintiff’s Part, as on the
Defendant’s, until an Iffue is joined between
them.

A Plea pleaded to the Action is either ge-
ueral or fpecial.

A general Plea is a concife and dire€t Anfwer
of the Defendant to the Plaintiff’s Declaration,
framed and contrived of old in fuch Words as
weran proper to deny the whole Part of the
Declaration : As if the Defendant was charged
with a Tre¢/pafs, the general Plea was, that he
was Not guilty thereof, which is now commonly
called the general Iffue. Such is the Plea of Nil
debet, ot He owes nothing, to an Action of Debt
on a Contract; Non eff Faliim, or It is not bis
Deed, to an A&ion of Debt on a Bond; or,
Solvit ad Diem, or He paid it at the Day, to a
Bond. Such is Non affumpfit, or He did not
affume supon bimfelf, and promife, &¢. to an
Adcion on the Cafe upon a Promife, €¢.

A fpecial Plea is a Plea drawn up in Form,
fetting forth the Matter pleaded at large, with
an apt Conclufion to the Declaration or A&ion.

There are likewife other Pleas framed of
old by the Courts, to anfwer the Occafion of
them; and though thev do not come under

the
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the Denomination of iffuable Pleas, yet they
are moft commonly ranked with them as fuch,
though they are rather a Confeffion of the
Trut% of the Plaintiff’s Declaration; as Noz

Jum informatus, or, I am not informed to fay any

thing in Bar, &c. Nil dicit, or, He fays no-
thing in Bar, &c.  Cognovit AZionem, or, He
confeffes the Attion, &¢c. Thefe were framed
by the Court, to be ufed when the Defendant
negletted to plead in Time, and by his Silence
implied a Confeflion of the Aion; for with-
out fuch Means the Plaintiff could obtain no
Satisfaction by his Suit: Or elfe they were
really pleaded by the Defendant himfelf, in
order to give the Plaintiff Judgment for his
Demand, without the Expence of going to a
Trial.

With refpeét to Pleading in general, it may
be neceffary to underftand that the Tenor of
the Writ is to compel the Defendant to appear
in Court at the Return thereof, and defend the
Plaintiff’s Charge againft him; at which Time,
anciently, every Defendant, either in Perfon
or by his Attorney, did attually appear, and
plead what they had to fay in their Defence,
Ore tenus at the Bar. If it was any fpecial
Matter, the Counfel fpoke fuch Matter at the
Bar, and the Plaintiff’'s Counfel did likewife
Ore tenus reply thereto. And the Prothono-
taries, and their Entering Clerks, (whofe Bu-
finels it was) did enter fuch Pleadings in Books
and upon Rolls, from which they tranfcribed,
the Iffue Roll. But if it appeared to the Court,
upon opening the Matter, that the Plaintiff
had no Right to maintain his A¢tion, the Judges
ex Officio abated the Writ, or otherwife gave a

H 2 . urther
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further Day to the Parties to reply, rejoin,
&e.

But as the Bufinefs increafed, and flowed
in from the Hundred and County Courts, this
Method became burthenfome both to the Clerks
and the Courts; and therefore, as obferved be-
fore, Attornies received the Care of carrying
on the Pleadings till an Iffue was joined : but
on bringing in the Iffue Roll, they paid for the
Entries, as if entered by the Prothonotaries
themf{elves.

Thefe Pleadings, Cuftom and Ufe had brought
to a general Form in general Cafes ; and what in
fuch Cafes ufed to be fpoken of courfe at the
Bar, came at length to be given of courfe in
Writing by the Defendant’s Attorney, and are
called general Pleas, or general Iffues; and are

-as follow: '

Pon et Fadtum to a Wonh n the
Ring’s Wench.

And the faid C. D. by R. B. bis Attorney, comes
and defends tbe Force and Injury, when, .
and [fays that be ought mot to be charged with
the faid Debt by Means of tbe faid Writing
Obligatory, becaufe be fays that the [aid
Writing Obligatory is mot bis Deed. And of
this be puts bimfelf upon the Country,

Non cff Fadum to a Wonb fn the
Comman Pleas.

And the [aid C.'D. by R. B. bis Attcrney, comes
- and defends the Force and Injury, when, &e.

4 and
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and [ays that be ought not to be charged with

- the faid Debt by virtue 7[ the [aid Writing,
becaufe be [ays that the [aid Writing is not
bis' Deed.  drd of this be puts bimfelf upom
the Country.

on eff FaFum, by an Crecuto? 0} AV-
minifitator, o either Coutt.

e And fays that be ought mot to be charged
with the faid Debt, by virtue of the [aid Writ-
ting, becaufe be [fays that the [ard Writing
is not the Deed of the faid J. S. (the Tefator) \
and of this be puts bimfelf upon the Country.

DAL bebet fn the Wing’s Wench.

And the faid C.D. by R. B. bis Attorney comes
and defends tbe Force and Injury, wben, &9,
and fays that be does not owe to the faid A.
B. the aforefaid 301. mor amy Part tberesf,
in Manner and Form as the faid A. B. above
complains againft bim. And of this be puts
bimfelf upon the Country.

DA debet fn the Common Pleas.

——— And [ays that be does not owe to the faid
A. B. tbe faid 30)l. or any Part thereof, in
Manner and Form as the faid A. bas above
declared againff bim. And of this be puts
bimfelf upon the Country.

H3 ni
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1 Debet fn Debt qui tam, &c. {n the
King’s Wench.

And tbe faid C. D. by R. B.. bis Attorney comes
and defends 1he Force and Injury, when, (e,
and fays that be does not owe to our faid Lord
the King and tbe faid A. wbo as well, &
the faid 40). nor any Part tbereof, in Man-
ner and Form as the faid A. who as well, .
above complains againft bim. And- of tbis be
puts bimfelf upon the Country,

Rl vebet fn Debt, qui tam, &c. fn the
- Common Pleas.

— And fays that be does not owe 1o our faid Lord
ke King, and to the faid A. who as well &c,
the [faid 40). or any Part thereof, in Manner
and Form as the [aid A. who as well, &e.
bas above declared againft bim. And of this
be puts bimfelf upon tbe Country. -

Non vetinet fn Debt fn the Wing’s
Wench.

And the faid C. D. by R. B. bis Aitorney, comes
and defends the Force and Injury, wben, &r.
and fays that be does not detain from the
faid A. C, the faid 301. sr any Par:t thereof,

" in Manner and Form as the faid A. B. abcve

complains againfp bim. And of i1bis be puis
bimfelf upon the Country. '

Non
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Ron vetinet in Oebt fn the Common
. Pleas.

Is Word for Word the fame as in the King’s
Bench.

Ron vetinet {n Tafe fn both Courts.

w——— And [ays that be does not detain from the
Jaid A. B. the faid Goods and Chattels, in the
Jaid Declaration fpecified, or any Part of tbem,
in  Manner and Form as the [aid A. above
complains againft bim. And of this, .

21 vebet nec detfnet in both Courts,

—— And faith that be doth not owe to the faid
A. B. tbe aforefaid 301. mor any Part thereof,
in Manner and Form as the [aid A. bath above
declared againft bim 5 nor doth be detain from
the aforefaid A. the Horfe aforefaid, in Man-
ner and Form as the faid A. bath above de-
clared againft bim, Adnd of this, .

RNon {nfregit Conventionem for either
Coutt.

dnd the faid C D. by R. B. &¢. and fays 1hat
be did not break the faid Covenant (or Cove-
nants, or any one of them) in the faid De-
claration above [pecified, in Manner and Form
as the faid A. above thereof complains againf
4 bfmo
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bim. And of this be puts bimfelf upon the
Country.

Non affumpfit {n the King's Wench.

And the faid C.D. by R. B, bis Attorney, comes
and defends the Force and Imjury, when, e,
and [ays that be did mot underiake in Manner
and Form as the faid A. B. above complains
againft bim. And of 1his be puts bimfelf up-
on the Country. _

Ron affumpfic fn the Common Pleas.

Is the fame as in the King’s Bench.

“yon affumpfit bp Erecutors or AdMmin(-
“fratops fot either Toutt, :

And the faid C.D. and E. F. by, &c. and fay that -
the faid E. F. (the Teftator) in bis Life-time,
did not undertake, in Manner and Form as the
faid A. B. abive complains againft them. And
of this they put themfelves upon the Coxntry.

Rot guflty in Cale in the King's
Wench,

And the faid C. D. by R. B. bis Attorncy, comes.
and defends the Force and Injury, when, &,
and (ays that be is not guilty of the Premiffes
¢bave laid to bis Charge, as the faid A.

above
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above complains againft bim. And of this be
pais bimfelf upon the Couniry.

Not guflty fn %&;fe fn the Common

Is the fame as in the King’s Bench,

Mot guilty fn Trelpals in the Wing’s
encb.

—— And [ays tbat be is not guilly thereof. And
of this be puis bimfelf upen the Country.

JRot guﬂtg fn Trelpals fn tbz Camiuon
Pleas.

— And fays that be is ot guilty of the faid
Trefpafs, as tbe faid A. above complains
againft bim. And of tbzs, e

JRot guflty in @:rerpal‘s and Qffault in
either Court.

—— And [ays that be is mot guilty of the [aid

Trefpafs and Affault, Se.

The common Replication to each of thefe
reneral Iffues is this, And the faid A. doth the
rke, that is, doth likewife put bimfelf upon the
Tountry. Whereupon the Iffue is joined be-
ween the Parties,

Thefe .
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Thefe general Pleas are tranfcribed from the
common Books of Praftice, only to fhew that
‘there is no material Difference between the
Forms of them, but that they may be ufed in-
differently for one Court as the other.

Special Pleadings were formerly divided into
two Kinds only, viz. Pleas in Abatement, and
Pieas in Bar. The Order of Pleading was,
Jirft, to the Jurifdition of the Court; fecondly,
to the Perfon of the Plaintiff; thirdly, to the
Count; fourthly, to the Writ; fifthly, to the
Action of the Writ; and £. xtbly, in Bar of the
A&ion itfel.

A Plea in Abatement was temporary, and
too often dilatory; for it was not to deftroy
the Plaintiff’s Action, but only to ftop the
Caufe for a while, until fome Defe@ was re-
moved: As a Mifuomer of the Defendant, to
cure which the Plaintiff entered up a Difcon-
tinuance by Nil Capiat per Breve on the Roll,
and then brought a new Action in the De-
fendant’s right Name ; which fhews this Plea
was generally made ufe of to gain Time. -

The Plea in Bar was an Objettion to the
Plaintiff’s Action, and went to the Right in
Demand, fhewing Caufe why the Plaintiff
ought not to have the fame; and it was either
peremptory and perpetual, as when the De-
fendant pleaded .a general Releafe, which de-
ftroyed tﬁc Plaintiff’s Action for ever. Or it
was temporary, and barred only for a Time;
as the Plea Plene adminifiravit, whichis a good
Plea in Bar, until more Goods come to the
Executor’s Hands.

Pleas in Bar, in many Cafes, were reduced
to a general and concife Form, as was the

general
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general Iffue; and they were called general
Bars, as, Infra Atatem, Solvit ad Diem, Sonm
Alffaunlt, Plene adminifiravit, Riens per Defcent,
Nul tiel Record, per Minas, €omperuit ad Diem
Non affumpfit infra fex Anmnos, St. 21 Fac. 1.
Non Cul. infra [ex Annos; Aflio mom Accrevis
infra fex Annos, &'c.

All thefe Pleas had a formal Beginning and
Ending; for Ufe and Practice naturally intro-
duce Form and Method, from which all our
Pleadings had their Rife. The apt and pro-
per Begmnmg of a Plea in Abatement was,
and is, That the Defendant ought not to anfwer
the Bill, or Declaration, &¢. And it concluded
thereto, thus, Whereupon be prays Fudgment of

tbe Bill (0r Declaration) aforefaid, and that the .

Jaid Bill be * quafhed.

The apt and proper Beginning of a Ples in
Bar was, and is, That the Plaintiff ought not to
bave or maintain bis Aftion aforefaid againft
bim, becaufe be faith that, &¢c. And it con-
-cluded to the A&ion thus, Wherefore be prays
Fudgment if the Plaintiff ought to bave or maintain
bis Aftion aforefaid againft bim, &e.

All Affrmative Pleas were concluded, And
this be is ready to verify. But Negative Plea.r
were to be averred, becaufe it was a Maxim,
That Negatives cannot be proved.

* To guap, from the old French, Quaffer, is to
overthrow or annul any Thing. So when an Indi&-
ment, Order of Seflions, Prefentments, £5c. are fet
afide by the Court for Infufficiency, . they are faid to
be quathed.

Allo
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Alfo when the Defendant pleaded to Iffue,
he concluded, * A4rd of this be puts bimfelf upon

“the Country; and when the Plaintiff did, he

faid, And this he prays may be inquired of by
the Country 3 and the other Party joined Iffue
by faying, 4nd the fzid doth fo like-
wife. For tho’ the Iffue may confift of feveral
diftin& Pleadings, yet this at laft muft be the
Conclufion of every Iffuc to be tried by a
Jury. And indeed it often did, and does now
more frequently happen, that when the Plea
was fpecial, and to which the Plaintiff could
not take Iffue, he was under a Neceflity of
replying fpecially, and many other Pleadings
went to the making up the Iffue; as a + Re-
joinder to the Replication, a Surrejoinder to that ;
a Rebutter to the Surrejoinder, and a Surrebut-
ter to the Rebutter, &¢. fo that an Iffue in
fact was.joined fooner or later, as'the Matter

* Every Defendant is under a Neceflity of defending
himfelf, and confequently will put himfelf upon the
faireft Means, of having Juitice done him, which the Law

ives him ; and that is, 1o put bimfelf upon bis Country
gor their Judgment and Opinion of the Matter, which
the Court zu/f grant him : .but a Plaintiff, who is as a Pe-
titioner to the Court wherein he fues, prays it may be inguir-
ed of by the Country..

+ Pleadings are divided into Bars, Re}lz‘mtiom, Ree
Jjoinders, Surrejoinders, Rebutters, Surrebutters, &c. Thefe
are Words of Art, and are called Bars, Barre, becaufe
it bars the Plaintiff of his A&ion ; Replicatio, & Re-
plicando 5 Rejunétiones, & Rejungendo; Reburter, from .the
French Word Rebouter, @ Repellando; and fo of Surre-
butter, &c. In ancient times, fays my Lord Coke, a
Bar was called, Exceptio peremptoria; a Replication, Re-
plicatio 5 a Rejoinder, Tritlicatio; a Surrcjoinder, Qua-
druplicatio, &c. ‘

gave
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ave Room for it. And it might happen that
%)metimcs the Plaintiff, and fometimes the
Defendant, firft concluded fo the Country; and
all fuch fpecial Pleadings were concluded agree-
ably to the Nature and Effe&t of them, viz.
Whereupon the faid _ as before, prays
Fudgment whither, &c. for, as obferved, Me-
thod and Form being introduced By Pradice,
begun and ended all our Pleadings:.

. The Rules for Pleading were, that all Pleas

were to be fucciné, without unneceflary Re-
Jpetitions, and dire¢t and pertinent to the Cafe,
and not by Way of Argument or Rehearfal,

but direttly an Anfwer to the Charge in the

Declaration; that every Plea was to be jingle,
and certain, and not to contain a Variety of
Matter to one and the fame Thing. A double

Plea was not allowed to be good, becaufe

where there was a double Matter, no certain

Iffue could be taken: As for Inftance, If an

Infant fealed an Obligation by Durefs, he could

not by his Plea take Advantage both of In-

Jfancy and Durefs, by teafon of Duplicity, left
the Jury fhould be too much incumbered.

This was deemed a great Reproach, and as

fuch was caft on the Courts at Weftminfter by

the Civilians, who faid, *Twas forcing a Man

to fight with one Hand tied behind him: The

Civilians had certainly the Reafon on their Side,

for why fhould a Man be debarred from ufing

every Plea he can in his own Behalf? But

fee 4 & 5 Ann. c. 16. whereby Léave is now

given to plead as many feveral Matters as are
thought to be neceflary. However, this mltl,ﬁ
. - be
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be by Leave of the Courts, as fome double
Pleas may be contradi€tory in themfelves, &Je.

It was a Rule that every Defendant’s Plea
fhould be taken moft ftrongly againft himfelf;
for it was reafonable to fuppofe, that every
Defendant would at firft fet up the beft De-
fence he could. But a Defendant, who was
not obliged to plead afpecial Plea, might plead
the general Iffue proper to the Action, and
give the fpecial Matter in Evidence ; and in
many Cafes the general Iffue was allowed, to
avoid Tedioufnefs and Multiplicity : And fuch
Pleadings were reduced to a very concife Form,
and more confonant to the general Rules of
Pleadings, than what they are at this Time.

That our Pleadings were not only greatly
lengthened, but as greatly multiplied before"
the A& of 4 & 5 Ann. to what they were in
ancient Times, is very evident from the Plead-
ings themfelves; and the Length of Records
now is not only a great Expence and Burthen
to the Parties, but is a Reproach to the Law
itfelf.

Sir Matthew Hale, {peaking of the Length
of the Proceedings in his Time, in Comparifon
to what they had been, fays, * The Reafons
<« whereof feem to be thefe, fir#, becaufe in
¢¢ ancient Times the Pleadings were drawn at
< the Bar, and the Exceptions alfo taken at
< the Bar, which were rarely taken for the -
¢ Pleafure or Curiofity of the Pleader, but
¢ when it was apparent the Omiffion or Mat-
¢ ter excepted to was the very Merit and
¢« Life of the Caufe, and purpofely omitted
““ or mifpleaded, becaufe the Matter would
“ bear no better; but #ow, the Pleadings

being
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being firf# drawn in Writing, are drawn to
an exceffive Length, and with very much
Labourioufnefs and Care enlarged, lefl it
might afford an Exception not intended by
¢ the Pleader, and which could be eafily fup-
<« plied from the Truth'of the Cafe, left the
¢ other Party fhould catch the Advantage,
¢ which commonly the adverfe Party ftudies,
¢ not in Contemplation of the Merits or Juf-
% tice of the Caufe, but to find a Slip to
¢« faften upon; though, in Truth, either not
% material to the Merits of the Plea, or at
¢ leaft not to the Merits of the Caufe.” Hif.
of the C.L. It may be added, that of late
it hath been attempted to cateh and intangle
an Adverfary by Length and Intricacy of Plead-
ing; but the learned Artift was properly
caught in his own Net. :
My Lord Coke obferves, and it is worthy
Obfervation,  That in the Reigns of Ed. 2.
«¢ Ed. 1. and wupwards, the Pleadings were
¢¢ plain and fimple, but nothing curious, ever-
“ more having chief Refpe&t to Matter, and
¢ not to Forms of Words, &¢.” [n the Reign
of Ed. 3. he fays, * Pleadings grew to Per-
<« feion, both without Lamenefs and Curio-
¢ fity; for then the Fudges and Profeffors of
4« the Law were excellently /earned Men, and

€
«
<<

<<

« the Knowledge of the Law flourithed ; the

«¢ Serjeants of the Law drew their own Plead-
¢ ings, &¢.” So likewife fays Sir Marthew
Hale, and further, that ¢ Though Pleadings
¢¢ in the Times of thofe Kings (meaning H. 4,
« 5,8 6. Ed. 4. & 5. and H. 7.) were far
«¢ fhorter than afterwards, efpecially after H.
¢ 8. yet they were much longer than in the
({3 Tim

J

111



‘112

An Hiftorical Treatife of a Suit at Latw.

* Time of Ed. 3. and the Pleaders, yea and
 the Judges too, became fomewhat too cu-
“ rious therein; fo that, that Art and Dexte-
¢ rity of Pleading, which in it’s Ufe, Nature,
¢ and Defign, was @nly to render the Fa&
t¢ plain and intelligible, and to bring the Mat-
« ter to Judgment with a convenient Cer-
‘ tainty, began to degenerate from it’s pri-
¢ mitive Simplicity, and the true Ufe and
¢ End thereof, and to become a Piece of Nice-
¢ ty and Curiofity; which how thefe latter

- ¢ Times have improved, the very Length of

¢ the Pleadings, the many and unneceflary
¢ Repetitions and Mifcarriages of Caufes, upon
¢ {mall and trivial Niceties in Pleading, have
¢ too much witneffed.”

What thefe great Men have faid may be
confidered as a Reproach to the Pleaders, who,
through Ignorance of the real Points on which
the Merits of the Caufe might depend, chofe
to fill their Pleadings with a Multitude of nice
and curious Matters, rather than omit any
Thing which the adverfe Party might take an .
Advantage of ; or perhaps with a View that
the Pleadings, by Length and Intricacy, might
puzzle and perplex one another. Be it as it
will, it muft be allowed that the Merit would
‘be infinitely great in him, who fhould find
Means to reduce the Pleadings to a mare con-
cife and fimple Form, or chalk out fome
Method intirely to fupply the Ufe of fpecial
Pleadings. How many Inftances may be giv-
en, where, by pleading generally, a Caufe
might have been tried upon an Iffue of no
more than 10, or 12, or 14 Sheéts, which by
fpecial Pleadings has been fpun out to 100,
- ‘ 150
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150, or 200 Sheets, and which, where the
Matter in Difpute has not been above % 5. Va-
lue, has ceft the Party 200/.? Is this an
Honour to the Law? 15 it not enough to de-
ter any Man from taking a Remedy to protect
his Right and Property ? If what thefe learned
Judges have faid was before the Aét for plead~
ing feveral Matters, what fhall one fay now,
when fpecial pleadings are fo greatly increafed,
and are drawn with fo much Labour and
Nicety, and fo vaftly fpun out, as to render an
Iffue of fuch prodigious Length? Special
Pleadings may be now faid to be a particular
Branch of the Law; and yet how few know
it’s Form and Niceties ? . Attornies know but
little of the Matter ; in fhort, they don’t pre-
tend to it, for as fpecial Pleadings muft be
figned by Counfel, they firft get them drawn
by fome Géntleman, who by his Pra&tice has
gained Skill and Experience therein, and.then
get ‘the Draught fettled and figned by fome
eminent Counfellor, who ftuffs it with all the
¢urious and nice Matters it may feem to want.
Itis fufficient for an Attorney (I was going to
fay) to underftand the Terms of Art ufed
therein, and what they import; as Averments,
Proteffandoes, Bars,Traverfes, Fuftifications, Pleas
puis darreign Continuances, Affirmatives, Nega-
tives, Repugnants, &e. A
However well defigned the Stat. of 4 &
Anne was, yet ’tis a Quere if ever any A&,
that was made for the Amendment of the Law,

tended fo much to increafe the Expence of a

Suit as that does; fo that People have much
more Reafon to exclaim and cry out againft it
than ever they had. This is-a Branch of the

o Law
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Law fo luxuriant in its Nature, and fpreads fo
wantonly and vicioufly, as to want much prun-
ing; and it may be truly faid, through this
only, that a Client often breaks bis Teeth by
endeavouring to come at the Kernel ; or, in other
Words, that the Remedy is worfe than the Dif-
eafe.

/To ive one Example only of the evil Ef:
fe&ts of fpecial Pleadings out of the grcat Num-
ber of Aétions for Tre/paffes, and upon the
Cafe, which are brought upon much lefs Oc-
cafions. Pleafe to obferve the Ifue placed at
the End of this Treatife, wherein the Plead-
ings were grounded upon the following -Cir-
cumftances : The Inhabitants of 7, in Oxford-

fhire had enjoyed a Right of Angling in the

River Thames, without any Interruption, Time
immemorial, until it happened that the Defend-
ant F. G. caught a fmall Salmon, (a Thing
never known there before, it being fo far up
the River.) This was too alarming to the
Plaintiff who rentzd the Fifhery, and thereup-
on he went and demanded the Fifb, which the
Defendant refufed to give up; and to make
fure Work of it, fold it to a neighbouring
Gentleman for 2s. The Plaintiff upon this
complained to his Landlord, who was wife
enough to forbid the Peoples angling, and or-
dered ap Aétion to be brought againft the De-
fendant F.G. and others, who were in Com-
pany with him. The Right.of a free Fifbery,
which the Plaintiff now claimed, coming iu
Queftion, in order to try it, (as it tended to
take away and deftroy the innocent Amufes
ment of the Inhabitants, ‘which they had fo

Jong enjoyed) fome Freeholders and, qu_yboldér.;
- oo o
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of the Parith gave the Defendants Liberty to
Jufify under them; as having a Right of fifbing
in balf the Stream next to their Lands; a Thing
that was advifed, as abfolutely neceflary, for
the Defendants to avail themfelves by.* And
the Caufe was tried upon this Iffue, folio near
160, which coft the Parties above 200/. The
Plaintiff fucceeded under an old Grant of the
Fithery. Quere, whatdid he gain by it? ‘And

uete, if no Method can be found out for try-
ing fuch a Caufe upon the general Iffue with
egual Advaritage to the Defendant ?

Df an IMue fn Faft, 0 Fat.

" An Iffue, arifing from the Pleadings, is the
next Thing to be fpoken of. An Jffue is faid
to be joined, when there is a certain Point or
Matter iffuing out of the Allegations of the
Plaindiff and the Defendant, which confifts of
an Affirmative on one Side, and a Negative on
the other; and therefore it is called an [fue
from the French Ward [ffuer, to flow from.

"~ An'Iffue is of two Kinds, viz. an Iffer in
Law, and an Iffue in Fait, or Faf2. An Iffue
in Law is joined upon a Demurrer, and the
Matter of Law is to be determined by the
Court. An Iffue in Fait, or Faf, is joined,
when, as is before obferved, there is an 4ffirm-
ation of a Thing on one Side, and a Negation
.on the other, which fix a certain precife Point
to be tried by a Jury; as when the Plaintiff
declares that the Defendant owes him 20 /.
and the Defendant pleads Ni/ debet, or that he
owes the Plaintiff nothing. Now whether he
' I2 owes
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brings into the Court of our faid Lord the King,
before the King bimfelf, new bere, bis Bill
againff C. D. being in the Cuffody of the Mar-
]bgal of the Marfhalfea of our faid Lord the
‘King, before the King bimfelf, of a Plea of
Trefpafs on the Cafe, (as’tis) and there are
Pledges for the Profecution thereof, to wil,
John Doe and Richard Roé, whick faid Bill
follows in thefe Words, to wit, Berkfhire, to
wit, A, B. complains of C.D. being in the
Cuftody of the Marfbal of the Marthalea of
our Lord the King, before the King bim_/'etg’,»
" for this, to wit, that whereas, fo on to the
End of the Declaration, omitting Pledges,
€3¢. and then the Plea in a new Line, with the
“Replication and Award of the Venire, viz.
And the faid C. D. by O. P. bis Aitarney, ¢omes .
and defends tbe Force and Injury, when; &,
~and faith that (the Plea, Verdatim) and
thereupon be puts bimfelf upon the Country;
and the faid A, B. doth the like; * Tb@"fﬂl:i

fet forth, (which is not mentioned in the Pleadings, but
only.in this Memorandum) it is moft reafonzble to"%ts;japok
that, originally, the Memorandum was inferted before the
Bill filed, and likewife before the Declaration, which was
delivered as a Copy of it:  And if it muft be fill ufed, it
is moft proper to be ufed before the Declaration, notwith-
ftanding no Bill is filed, as it 3lledges. ‘ _

® The Award of the Vemirc, when the Parties gre
come to Ifue, 1s fuppofed to ‘be the A& of the Couxt
and was then immediately entered -on the IﬁxRJ}
by the entering Clerks, and is now awarded. of courfe -
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let a Fury come thereupon before our Lord the
King at Weftminfter, on* '
next after and who neither, t &c..to

[

on the Paper Copy of the [fie by the Attorney, and
ought to be made returnable therein of the fame
Term.

* The Penire was originally the only Procefs that
iflued for bringing a Fury to try the Caufe. But
after the Diffringas was introduced for that Purpofe,
the Venire was, and is now made returnable fome
Day before the Trial: As if the Caufe is te be tried
in Town, then the PZenire is made returnable the firf}
Return, or fome other Return, before the Sittings;
fo that the Diffringas may bear Teffe on that Return
Day, and be returnable fome Return Day after the
Sittings the Caufe is intended to be tried ar. Or if

the Caufe ‘is to be tried in the Country, then the Fe-

wire is made to bear Te¢fe the ‘{'ﬁ’ or fome other Day
in the Term preceding the Aflizes, and is made re-

turnable the laff of that Term, in order that the Difs -

tringas may bear Tefe on tbat Return Day, and bs
made returuable the firf Return of the fubfequent Term,
after the Aflizest This is fuppofing the Iflue was
made up of that preceding Term; if not, fee pof
Some Attornies leave a Blank for the Return of the
Fenire in the Copy of .the Ifue, and fome make- it re-
turnable fome Day in the Ferm the e s joined, a2

it ought to be, T o )
4+ Thefe Contra&tions being explained by the Words
at Length, need here no further Enclairciffement,
other than facere recognitionem being rendered o recog-
pize, it may be -obierved,. that as Cognition is Knew-
ledge, Acknowledgment, or Opinion; fo 7 pecogmize
is to take Knowledge of,. by a well-weighing,  or
ferious Acknowledgment of the Truth of the Mat-
tery - ' . RPN } .
' - S VN YECOSMT,
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recognize, &c. * becaufe as well, &c. T the
fame Day is given to the faid Parties there.

Thefe &¢.’s are Contraltions of the general
‘Words in the Writ of Penire, whiclf is here
awarded, and the Words may as well be put
at Length, viz. And who are in no wife of Kin
either to the faid A.B. or to the aforefaid C. D,
to recognize upon their Oath the whole Truth of
the Premiffes, becaufe as well the faid A. as the
JSaid C. bave put themfelves upon that Fury, the
Jame Day is given to the faid Parties there.

This Memorandum, 1 prefume, was originally
inferted before the Bill filed, not only becaufe
it is faid that the Alts of the Court were en-
tered by way of Memorandums, but the Thing
itfelf feems to declareit; confequently it then
related to the firft Day of the Term, or the

. very Day of filing the Bill: but when they

came to make up the Iffue, perhaps two or
three Terms afterwards, they varied the Me-
morandum accordingly, and faid,

Berks. fI.  Be it remembered, thbat in Hilary
Term laft patt, before our Lord the King at
Weftminfter, came A.B. 2y R.B. bis At-
sorney and brought into the Court of our [4id

® For their juft and impartial Opinion of the Matter
which they come to recognize,

+ The Dies datus is the Order of the Court to the
Parties, to come at the Return of the Fenire, before the
Court and Jurors to receive their Opinion of the Matter
to be tried, which by the Iffue they had put themfelves

upon,
Lerd
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Lord the King then there bis certain Bill
againft C.D. being in the Cuftody of the Mar-
Jbal, €&¢c.—The Reft as in the former one.

But as the filing the Bill came to be left off,
the Memorandum was only ufed before the
[flue, as at prefent ; but ftil}it refers to a Bill
uppofed to be filed, and therefore now varies
in four Cafes, viz. fir}, when the Declaration
‘or Bill) is of the fame Term with the Iffue,
as in the firft Precedent ; fecondly, where it is
neceflary tq make it of a particular Day in the
fame Term, with the Iffue, as where the Caufe
of A&ion arofe after the firft Day of the Term,
in which Cafe they only mention the certain
Day of filing it, thus;

Berks. .  Be it remembered, that on Saturday
next after eight Days of St. Hilary, in this
Jame Term, &¢. as in the firft Precedent.

Ylbirdly, Where the Declaration is of a pre-

cedent Term, as we have feen by the fecond:

Precedent before ; and fourtbly, where the De-
claration is above four Terms before the Iffue
is made up, in which Cafe they can’t fay——.
of Hilary Term laf paff, but - ‘

Berks. fl. Be it remembered that heretofore
* that is to fay, in the Term of St. Hilary in
the Year of the Reign of our Sove-
reign Lord George the Third, now King of
Great Britain, &'¢. before our faid Lord the
“King at Weftminfter, came A, B. 4y R. B,
bis Artorney, &¢. ut fupra, . o

 And

1ax
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And whenever the Ifiee is made up of a

Term fubfequent to the Declaration, the Plea
is entered with an Imparlance before it, thus:

Berks. fl. Be it remembered, that in Hilary
Term laf} ‘{ajf,' before our Lord the King at
Weftmintter, came A. B. 4y R. B. bis at-
torney, and brought into the Court of our faid
Lord the King then there bis Bill againft C. D,
being in the Cuftody, &¢c. ‘The Reft as in the
former one, then the Plea with' the Impar-

" lance. ' And now at this Day, (that is to fay)

next after A (the firft
Return-of that Term the Iffue is made up)
in this fame Term, to which Day the jasd C.
bad Leave tq imparle to the Bill aforefaid,

" ‘and then to enfwer the Jame before our Lord
the King at Weltmintfter, came as well the
aforefaid A. by bis Attorney aforefaid, as
the faid C. by E. F. bis Attorney; and the

Jaid C. defends the Force and Imjury, when,

- &c. and faith that The Plea verbatim,

“with the Award of the Penire as before.

This Imparlance ‘was formerly ufed in all
Cafes, becaufe in all Cafes the Defendant was
inutled to it; and it was then ufual to enter
fuch Imparlance before the Plea upon the Plea
Roll, and which of courfe was of the very Term
the Plea came in; and fo'when they tame to tran-
fcribe the Nifi prius Roll from the Plag Rall, the
Imparlance of courfe appeared to be of the Term
the Plea came in,. and thereby difcavered the
Term in which the Iffue was joined ; and as the
Phaintiff could nat alter thefe Entries, they were

' frcqucntly
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frequently obliged to make up the Nifi prius
Roll from an old Iffue; in which Cafe there
were claimed. extra Fees by the Clerk of the
Dockets and Clerk -of. the, Treafury, for Poft
Term and a Poft Roll, &e. ; But
when thefe Entries on the Roll were laid afide,
-and Attornies delivered their Pleadings in Pa-
per, then they delivered the Plea without an

imparlance before it, on purpofe thatthe Plain-
fiff’s Attorney might make the Entry of the
Imparlance of the fame Term he made up the
Ifue, (though the Plea was two or three Terms
before then) and thereby preferve it from be-
ing an old Iffue, in order to aveid paying fuch
Exactions: Fer Inftance, the Declaration was
of Eafter Teérm; and the Plea of Trinity; the
Jflue was made up of Hilary following, and the
Imparlance to the fame Term ;- but it is faid

this Practice is not warranted by the Proceed-

ings. See more of Imparlances ante, p. ’

The Memerapdum is to thew when the Bill
was filed, or fuppofed to'be fo; and the Im-
arlance, when the Plea came in.  But of what
neceffary Ufe is either? The Court of Common
Pleas ufes neither one nor t'other, as we fhall
fee; and it is very evident by what' was obs
ferved before, - . that the Ufe of the Entry
of the Impariance in this Court, only tends tq
create an E::-ﬁencc in the Suit, not only. in
lengthening the Iffue, but in unneceflary Fees
to the Officers, and alfo by multiplying Conti<
nuances on the Judgment Roll, which ought ta
be avoided, for the Sake of Plainnefs and Per-
fpicuicy, A

of
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OF making up an Iue fn the Common
- .. Pleas. .

‘A The Iffue in 'thé Common Pleas was anciently
tranfcribed from the feveral Ro/ls made ufe of

in this Court; as the Appearance Roll, the

Imparlance Roll, the Plea Roll, €9¢. from which
they made up the Iffie Roll ; from which Rolls
Copies were ufed to be taken for the Parties
out of the Protbhonotaries Office. And though
the Proceedings are now carried on by t
Attornies by Paper Copies, as in the King’s Bench,
where they firft begun it, and introduced the
fame Pratice in this Court ; yet upon paflipg
the Record with the Prothonotary, or upop
figning a Non pros, entering a Difcontinuaniy,
&¢. the Prothonotary is ftill paid for the En-
tries, as if entered on his Rolls by his Clerks;
and this, though no Roll be yet in the Office:

Therefore the Iffiue is now made up by thé
Attorney, by only copying over all the Plead.
ings in due Courfe and Order; as firft, the
Declaration, then the Plea, then the Replication,
€F¢. and after all, the Award of the Venire.
This is joining the Iffue in a very fimple and
plain Manner, without any unneceffary or in-
termediate Entry, which is prefumed to be no
Pait of the Pleadings, as the Entry of the
Memorandum before the Decclaration, and the
Imparlance before the Plea in the King’s' Bemch,
thus:

o Fones
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Jones Hilary Term, in the ‘
Year of the Reign of King George the fecond.

Berkthire, to wit. C.D. late of W-. in the faid
County, Yeoman, was attached to amfwer -to
A. B. in a Plea of Trefpafs on the Cafe, .
and whereupon the faid A.. by R.B. bis
Attorney complains, that whereas the faid C.-
€9c. fo on to the End of the Declaration,
and then the Pleain a new Line, thus: -

And the [aid C. by E. F. bis Attorney, comes
and defends the Force and Injury, when, &Sc.
and faith that (the Plea Verbatim, and then
in a new Line, each fubfequent Pleading, if
any) And of this be puts bimfelf upon the
Country, and the fasd A. doth the like ; (then
follows the Award of the Wenire) Therefore
the Sheriff is commanded, that be caufe to come
bere, on the Morrow of the Purification of the

. Bleffed Mary, twelve, &¢c. by whom, &c. and
who neither, &¢. to recognize, &¢c. becaufe as
well, &e.

Or they award the Venirein Words at Length,
iz,

Therefore the Sheriff is commanded that be
eaufe to come bere, on the Morrow of the Py-
rification of the Bleffed Mary, twelve free
and lawful Men of the Body of bis County,
each of whom baving 101. a Year at the ieast .
in Lands, Tenement, or Rents, by whom the
Truth of the Matter may be the better known,”
and who are in no wife of Kin either to the

Jaid
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Jaid A. or to the faid C. to make a certait
FJury of the Country between the Parties afore-
Jaid, of the Plea aforefaid, to recognize upon
their Oath the whole Truth of lbé Premiffes,
becaufe as well the faid A. as the faid B. be-
" tween whom the Difference is, bave put them-
Jelves upon-that Fury. C -

The * Dies.datus, which is added in the
King's Bench, is not ufed at all in the Common
Pleas, on the Return of the Venire, at this
Time; nor do they give a Dies datus even on
the Award of the Habeas Corpora, which is
eafily accounted for: And therefare why it is
not ufed on either in the Common Pléas, and in
the King’s Bench on both, will be better confi-
dered in fpeaking of the Jury Procefles; where
the Reafon for this Omiffion in the -Common
Pleas will appear.

Though the Form of the Writ of Penire it-
felf (except the Return) is the very fame id
both Courts, yet you fee the Award theresf,
in the Common. Pleas, is much more full than
the Award thereof in the King’s Bench. Now
if we have Refpe& to the Court the Writ is
awarded by, and made returnable in, we may
eafily account from whencé this Difference
arofe: As for Inftance, in the King’s Bench the
Writ is fuppofed to be awarded immediately

* A Dies datus is 4 Pay, or Time of Refpite, given
by the Court to the Parties, from that Day to the Dg
given for them to appear again, and is ufed upon fere-
ral Occafions ; and wherefoever fuch 2 Time of Refpite
is given, it feems proper for'a Dies datus to be entered.

1 -
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by the King himfelf, who is fuppofed to bé
there in Court; therefore it is imperatively faid,
Let a Fury come therenpon before, &¢c. now,
Let a Fury fupply thofe Contraltions of twelve,
&c. and by whom, &c. But in the Common
" Pleas, where the Writ is awarded by the
Court, by virtu¢ of .a Commiffion or dele-
gated Power, it is faid, Tberefore the Sheriff is
commanded, viz. by virtue of that Power, that
be caufe to come, not by the Poffe Comitatus to
force them, but by bonos Summonitores, (good
Summoners) or caufe them to come bere, viz.
at Wefiminfler, where the Court was fettled,
rwelve, E5¢c.  See Venire. : '
‘Here we fee an Iffue joined in a very plain
and fimple Form, clofed with an Award of :a
full and inftructive Precept to the Sheriff, to
fummon a Jury to come and try that Ifie at
Westminfier, where the Court was fettled ; and
then, all Trials being at the Bar, there was no
‘other Record made up than the Ifue Roll it-
felf; which, being in Court, was the praper
Record, on the Back of which they entered
up the Judgment.  And thus it continued
from the making of Magna Charta, as ’tis
prefumed, until the Statute of Nifi prius, com=
monly called the Statute of /effminfler 2. .~

This Statute was made by Edward the firft,
1283, who firft conftituted Writs of Niff priu,
in order that Matters of Law might be tried
in his own Courts at Wefiminfter, and Matters
of Faf? in the Country ; for which Purpofe the
Penire was made returnable fome Day in th¢
next Term, on which Return Day the Sheriff
was to return the Jury, Unle/s the Fuftices itines
rantes prius tali Die et Leco venerint, €. 'A;lh'

thus
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thus the Claufe of Niff prius was firft introduced
in the Venire, and continued to be fo from Ed-

‘evard the firft to the Time of Edward the third.

The Venire commanded them to come in-
to Court, fo that their Appearance before the
Juftices of Afize, or Nifi prius, was an Ex-

‘cufe for their Non-appearance in Bank. And

though no Iffues were returned on the Peiire
to make them appear at Niff prius, yet the
Difficulty was fo much the greater on them to
appear afterwards at efminfter, which they
were obliged to do; for if they appeared not
at Nifi prius, nor at Wefiminfier, then iffued
the Habeas Corpora and Diftringas to bring
them in, with Jffues returned. By this we fee
the Habeas Corpora and Difringas iffued thro’
Neceflity, on a rea/ Default of the Furors not
appearing on the Venire, and not in that for-
mal Manner they do now.

King Henry the fecond, in the 23d Year of
his Reign, divided the Kingdom into fix Parts,
and to every Part he aifigned three Juftices,
called by Brafton, Itinerantes, and by Britton,
Fuftices in Eyre, to diftinguith them from the
others, who were called, Refidentes, Sedentes,
and afterwards Fufticiarii de Banco, which Title
they now have. Thefe Juftices in Eyre had
their Circuits, not unlike our Affizes, and fo
continued until the Reign of Edward the third,
about which Time their Authority began to
decline, by inftituting Juftices of Aflize and
Wardens of the Peace, now called Fufices of
the Peace; and in the next Reign (Richard the
the fecond) the Juftices of the Common Pleas
were authorized to take Affizes, &9¢. So that

the Fuflices appointed for taking the Affzes
were
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-were the Fuflices itinerant, who were appointed
to go into every County for that Purpofe, by
a fpecial Commiflion, and not the Juftices of
the Common Pleas; for thefe, as my Lord Coke
-obferves, had no Power to take Aflizes in the
Couatry, until the 8th of Ricbard the fecond,
"¢. 2. being about 150 Years after that Court
was fettled at Wefiminfter.
" Now in order to difcover how the Penire,
-together with the Habeas Corpora and Diftrin-
gas, came to be made out of Courfe, as they
are now; and the Claufe of Nifi prius to be
-taken out of the Venire, and placed in the
Habeas Corpora and Difiringas ; it muft be con-
fidered that by the Statute of Marlebridge, (32
H. 3. c. 11. 1267.) it was enatted, that after
-@ Man bad put bimfelf upon any Inqueft, be fhould
bave but ene * Effoin; but that Statute not
limiting the Time when the Efoin fhould be
taken, i1t ufed moft frequently to be taken on
the Habeas Corpora and Diffringas; for this
Reafon, if the Jury did not appear at Niff prius
on the Venire, which often happened, and as
no Iffues were returned on the Venire, in cafe
they did not apﬁ)car at Wefiminfier on the Day
-in Bank, which was too expenfive and trou-
‘blefome for them to do, if they could avoid
it; therefore they ftood out until a Habeas
Corpora (or Diffringas) iffued; and then, when

__*® It has been mentioned, that an Efin was an Exeufe
for a Man’s not appearing, and was allowed on divers Occa-
fions, not only upon the Return of the Origiral, but on
the Return of the Penire, {Jc, and were grounded on
divers Caufes, which were sraverfable by the Plain-

tiff.
K they
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they came to fave the Penalty on the Habess
Corpora, (or Diftringas) one of the Parties £
Joined himfelf; and the Jury, after much Ex-
pence and Trouble, returned Re infesza.

Now in order to remedy this, ’tis ordered by
the Scatute of Weftminfier 2. (13 E. 1. ¢. 27.
1285.) < That after any Man hath put himfelf
¢ on an Inqueft, an Efoin fhall be allowed him
<< at the next Day, pofiquam Aliquis pofuerit fe in
 Ingujfitionem ad proximum Diem, alloquetur
 ¢i Effonium, fed ad alios Dies, &¢c. but all
¢ the following Days, the taking the Jnguef
¢ fhall not be delayed by the Effoin, whether
“ he was ¢ffoined before or no; neither fhall
““any Effoin be allowed after the Day given
¢ prece partium, &¢c.” Now the Praximus
Dies, after Iffue joined, was the Return of the
Venire ; and therefore, in order to get rid of
the Defendant’s Effoin at Nifi prius, they made
the Penire returnable the * fame Term the Iffue
was joined; and by Confequence, when the
Defendant was to caft an Efuin, he had no
other Day to do it by the Words of the Sta-
tute than on that Return Day; and by this
they got rid of all the Effoins on the Behalf of
the Defendant at Nifi prius ; for as the Penire
was made returnable the fame Term the Ifue
was joined, it was made returnable in Court
without any Claufe of Niff prius in it, in order,
as obferved, to getrid of the Defendant’s Effsin
at the next Aflizes. And hence it was, that
the Dies datus was omitted in the Common Pleas,

* This thews that the Return of the Venire awarded at
the Clofe of the Iffue fhould be of the fame Term.
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ih the Award of the Penire, (although it is ftill’

ufed in the * King's Bench) becaufe the Par
being in Court the fame Term [flue was joincg:
continues in Court by his Attorney. By this
we may underftand, that if the Defendant ap-

peared on the Return of the Venire, and did

caft an Effein, it was allowed; and then he
could not be again efloined on the Return
of the Habeas Corpora at the Affizes. But
as it anfwered no End for the Defendant to
effoin himfelf on the Return of the Venire when
the Jury did not appear, confequently it dropt
of courfe; and fo having loft his Time to
¢/foin, by not appearing on the Return of the
Venire, the Jury was of courfe refpited,
and a Habeas Corpora and Diftringas awarded,
as appears by the Jurat. on the Record; and
then by the Words of the Statute the Inqueft
was to pafs, whether be was effoined before or

no. And the Reafon why no Dies datus is

* At this Time the King’s Bench had but little t5> do

in Ciwil AQions, and.becaufe they had not Bufinefs to
fit the whole Term de Dic in Diem, therefore they ad-

journed from one Day to another, and they gave a Day

to the Parties to be prefent, when they fat on the 7e-
mire; but there was no Day given to the Parties on the
Difiringas, for the fame Reafon as in the Common Pleas,
viz. becaufe if the Defendant did not appear, the Inguef?
might pafs by Default; but now, though that Court is

some into the fame Method of Praftice with the Common -

Pleas in refpe&t to the ifluing the Pemire and Diffringas,
ve not only fee a Dies datus on the Venire, but like-

vife on the Diffringas; but whether it be done with any

>ropriety or not, would be fome Satisfaition to know,

K2 given
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given on the Return of the Habeas Corpora 1o
the Parties, is, becaufe they were obliged to
appear, or the Ingueft fhould pafs by Default.

. We have obferved that the Venire originally
was the only Procefs that iffued for bringing
m a Fury to try the Caufe; and the Writ it-
felf is a full and inftru&ive Precept for that
Purpofe; and the Habeas Corpora and Diftrin-
gas never iflued but throu§h Neceflity, which
was not owing to any Defet in the Writ it-
felf, but to the Defendant’s being. effoinadle on
the Pewire, which was a great Hindrance to
Juttice; for if the Defendant appeared and
effoined himfelf, the Jury returned, Re infefia;
and if he did not appear, the Jury was obliged
to appear in Bank. o

Another Mifchief, ’uis fad, attended this
Procefs, which was, that the Parties not feeing
the Pannel before-hand, could not be prepared
to make their Challenge-. .

Thefe Mifchiefs might have been eafily re-
medied, by taking away the Defendant’s Ef-
Jeins, and ordering Iffuesto be returned on the

Venire; and likewife by ordering the Sheriff to
make his Returr. with the Panrel fome certain
Days before the Affizes, and then the Veire
might have continued the only Writ, fimple
and plain in itfelf, for bringing on a Jury to
try the Caufe. But inftead of this, a ftrange
round-akout Way was. taken, whereby the
Proceedings were multiplied, and the Record
lengthened, without any Manner of Reafon;
for with refpeét to the firft Mifchief, we have
feen whata Method in Pratice was had to take
away the Defendant’s Effoin at the Affizes.
It was further endeavoured to be remedied by

laying
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laying Cofts an the .Defendant, where the
Plaintiff prevailed. But with refpeft to the
Pannel, it had no Remedy until the 42 Ed. 3.
¢. 11. whereby 1t is enacted, * That no Inqueft
< but Affze, and Delivery of Gaols, fhall be
< taken by HWrit of Nifi prius, before the Names
< of them, that fball pafs on the Inqueft, be re-
¢ turmed into Court”. From this Time they
could no more place the Claufe of Nifi prius in
the Venire, as was direfted by the Statute of
Weftminfler 2. and therefore 1t was taken out
of the Venire, and placed in the Hakeas Cor-
pora and Difringas. Aod from hence thefe
‘Writs began to be made out for Trial in the
fame formal Way as it is continued to this
Day. On the Venir? was returned the Fury,
and then the Habeas Corpora and Difiringas
iffued to bring themin. The Award of the
‘Habeas Corpora and Difiringas appears by the
Furata in the Record, but does not at all ap-
pear on the Iffue Roll, which is the proper Re-
cord, the Reafon of which we fhall fec by-
and-by.

The Statute of 42 E4. 3. is faid to have had
many good Effets: Firff, the Parties knew
the Names of the Jury; fecondly, the Venire
being returned, the Defendant had no Efuin
on the Habeas Corpora and Difiringas, but was
obliged to appear, or elfe by Stat. #efminfier
2. the Inqueft was taken by Default; thirdly,
the Jury on Nifi prius were fined, if they did
not appear. But from hence the Proceedings
were multiplied by the common [lfe of the
Habecs Corpora and Diftringas, and the Record

. lengthened by the Furaza.

We might here take a View of the Niff prius
Roil, or what we now call the Record for Trial;
' K3 but
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but it may help to underftand it the better,
if we endeavour to explain the old Method of
Practice a little further.

Before the Statute of IVifi prius, there. could
be no Occafion for a Nifi prius Roll, or any

. other Record than the Iffue Roll, on which

the Judgment after Trial was immediately

- entered up; but after the Statute of Niff

prius, the Clerks of the Treafury made up
a Roll from the Ifflue Roll, which was cal-
led the Nifi prius Roll, as the other could
not be carried out of the Treafury, but was

- to remain a Record of the Proceedings.

Now when [fue was joined, the Penire was

. thereby awarded to be returnable the laft Day of
. that Term, without any® Niff prius in it, (as ufed

to be ;) and from that Day the Hsbeas Corpora,

. or Difiringas, was tefled, with the Niff prius
_ therein, and returnable on the Day in Bank,

or the firft Day of the Term after the Affizes,

- Butin cafe the Parties did not go to Trial at
- the next. Affizes after Iffue joined, or in cafe

the Iffue was not joined of an iffuable Term,

- then the Procefs of Penire was continued by

Vicecomes non mifit Breve, in this Manner, vz,

- At which Day came the faid Parties, by their
© Attorneys aforefaid, before bis faid Majefty’s Fu/-

tices at Weftmintter, and the Sheriff of the faid
County hath not fent back the faid Writ to bim

. as aforefaid direbled; therefore the Sheriff, as

before, is commanded that be caufe to come, &3¢,

. and then there was a new Venire awarded on the
- Mfue Roll. And thus the Venire was continued
.. from Term to Term, even to the Term wherein

the Habeas Corpora or Difiringas was tefted,
But the Award of the Habeas Corpora or Dif-
¢ringas was never entered on the Plea, or Ifue

- Rl
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Roll, but only at the firft Day of the next Term
after the Affizes, when the Poffea was returned,
in entering up the Judgment, they begun
with * Poftea Continuato tnde Proceffu, which
was a Recital of the Continuance warranted by
the Placita in the Nifi prius Roll. And the
Reafon of this Pradtice was this; if they had
entered the Award of the Habeas Corpora,- or
Diftringas, on the Plea or Iffue Roll, and had
not gone to Trial, they muft from thence have
awarded an Alras and Pluries Habeas Corpora
or Diftringas, which would have feemed to
have obliged the Jury to come in Terms per-
haps not ifuable ; but the other continued the
A& of the Court as well ; for Poffea Continuato
inde Proceflu thews, on the Plea or Iffue Roll,

that the laft Award of the Venire was continued -

to the Day in Bank by the Procefs. And as
it was neither expedient nor neceflary to enter
thefe Continuances of Vicecomes non mifit, &e.
on the Nifi prius Rall or Record, therefore a
general Entry was thought neceflary thereon.
And this was done by the Placita between the

Award of the firf} Venire and the Furata, which

ferved to fhew the Judge of Affize that it was
an Iffue continued to the laft Term, and is now
a Warrant to the Officer to continue the Fenire
on the Iffue Roll until then; for this Placita
was of the Term next preceding the Affizes,

* Though this Entry is yet ufed in the King’s Bench, and
that whether the Iffue is tried the fame Term or not, it
has been long difcontinued in the Common Pleas, there ha-
ing properly mo Continuance neceflary, but by #ie 2

mifit, L. .
: K4 ( and
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and by Confequence was to the iffuing the Ha-
beas Corpora, or Diftringas. Hence it is that
the Common Pleas ufe no Placita after the Award
of the firf} Venire, when they go to Trial the
Jame Term that the Ifue is joined, for that
would be apparently unneceflfary, fince this
Placita came in, inftead of thefe Continuances,
and in this Cafe there is pone. But in the.
King’s Bench they always entered twa Placita’s,
one at the top of the Roll, and the other after
the Award of the Venire, though the Iffue is
tried the fame Term it is joined ; and for this
Reafonitiscertain that antiently the Continugnces
in that Court were from one Day to another ia
the fame Term, and not from Term to Term,
And this they ftill continue to do, though it is
feemingly at this Time apparently wrong ; for
in this Cafe the fecond Placita is Word for
" Word with the firft, confequently it comes ia
very abruptly, and can have no Meaning at all
in it
Having faid thus much of the [ffue, and 7e.
nire awarded thereby, we fhall now take a2 View
of the Record for Trial, by which the Awards
of the Habeas Corpora and Diffringas will ap-
pear,

Df making up the G prius Rall, o
Becon.

After the Statute of Nifi prius the Clerks in
the King’s Bench, and the Prothonotaries in the
Common Pleas, ufed to make up a Nifi prius
Roll from the Jfue Roll, and give it to the
Attorney under their Seal for Trial. But af-

ter

L 3
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-er Attornies took upon themfelves to carry on
‘he Proceedings by Paper Copies, they like-
wife of courfe made up the Iffue Roll, and Nifi
srius Roll (or Record, as we call it) for Trial,
and carrying them both with the Pleadings
to the refpetive Officers, they examined them
together ; and keeping the Ifue Rojl to file,
they paffed and fealed up the Nifi prius Roll,
(which they gave back to the Attorney) as
extracted and made up E})g' themfelves, being
then paid for the feveral Entries. And fo the
Record is ftill fuppofed to be made up by thefe
refpective Officers whofe Bufinefs it is, and
who are to make up the proper Continuances
thereon as the Afts of the Court. Now in
miaking up the Njff prius Roll, as thefe Officers
ufed to do, the fame is done in the following
Manner. ’

3 the BKing’s Wench. .

They firft ingrofs in large Hand a Title
thereto called a * Placita, i. ¢. Pleas, being
the firft Word of that Title; then in a new
Line is ingroffed the [fue, with the Award of

the Venire, verbatim ; then is added another

* Plsas, Placita, are now taken for all Pleadings, De-
"bates, and Trials at Law, and are divided into Pleas
of the Crown, and Common Pleas. So Pleas here fig-
nify Pleas or Debates had before our Lord the King at
‘Weftminfier fuch a Term; Pleas in the King’s Beuch
being always {upPofed to be had before the King

himfelf, ‘ )
Placita,
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* Placita; and after this fecond Placita, in 2
new Line, follows the Furata, being the Refpite
of the Jury, (as fuppofed to have been fum-
moned by the Venire) the Adjournment of the
Caufe, and the Award of the Diffringas Fura-
ores ; the Furata being the Aét of the Court,
grounded on a fuppofed Default of the Jurors
not coming on the Venire, viz.

Pleas before our Lord the King at Weftminfter,

of the Term of St. Hilary, in the Year

of the Reign of our Sovereign Lord George
the Third, by the Grace of God, of Great

Britain, France, and Ireland King, Defender |

of tbe Faith, &¢c. 1765. Roll 25.
Lee.

Berkfhire, 20 wit. Be it remembered, that e
Wedncfday next after eight Days of St. Hi-
Yary in this fame Term, before our Lord the
King at Weftminfter, came A. B. &¢. The
Iffue, with the Award of the Venire, wverba-
tim ; then the fecond Placita.

Pleas before our Lord the King at Weftminfter,
of the Term of St. Hilary in the Year
of the Reign of our Sovereign Lord George
the Third, by the Grace of God, of Great
Britain, France, and Ireland King, Defender
of the Faith, &¢. 1765.

Berkthire, 2o wit. The Fury between A.B.
Plaintiff; and C. D. Defendant, of a Plea of

Trefpef

* When the Caufe is tried the fame Term the Iffue
u joined, the fecond Placita, as here, is Word f;);
We
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Trefpafs on the Cafe, (as ’tis) is * refpited
before onr Lord the King at Weftminfter, un-
til + Monday next after fifteen Days from the

Day of Eafter, (the next Return Day afterthe

-

Word as the firft; but if it is not tried the fame Term
Iffue is joined, then the only Difference will be, that the
firf# Placita will remain of the fame Term Iffue was join-
ed of, and th(;q/iamd muft be of the Term it is tried,
changing the Name of the King, if the firff fhould be
dead. It has been obferved why two Placita’s are ufed in
this Court; but when it is tried the fame Term, that
Reafon will not hold good now, and it feems to come in
very abruptly,

* The Reafon of this has been noted before. -

+ This is the Adjournment-day, or Day in Ban#,
being the firft Return-day after the Trial, and confe-
suently the Return-day of the Diffringas ; until four Days
after which, final Judgment cannot befigned ; therefore the
Plaintiff makes it returnable as foon as conveniently may
be after the Day of Trial ; as if it is to be tried at the Sit.
pings aithin Term, then the Return may be the firft Re.
furn-day after the Sittings in the fame Term. Butif it
is to be tried at the Sittings after Term, or at the A4/fzes,
then it is ufually made retarnable the fick Return of the
fubfequent Term. It may happen that the Caufe, for
particular Reafons, may be adjourned or put off by Con-
fent, or, &J¢. and not tried at the Time firft mentioned in
the Furata; and if in the Country, it may be fome
T'erms after, before it is tried ; in which Cafe, when it is
to be brought on again for Trial, the Record muft be re-
fealed, the Niff prius Day, and the Return of the Diffrin-
gas muft be eraled, and the new Day of Trial and Return
put in, which muft be after the Day of Trial, as before
pbferved. And as for the Terms intervening, between the
Award of the firft Venire and the Return of the Diffringas,
they will be taken Notice of, in entering up the Judg-
ment, by Continuance; of the firf} Fenire, by Ficecomes non

wifit Breve, .
Trial)
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Trial) * unlefs bis MajeRy’s Fuflices, affigned
to beld the Affizes in the County aforefaid, fhall
Jirft come on Mronday the fifth Day of March,
at Reading in the faid €ounty, according to the
Form of the Statute in that Cafe made and
provided, t for Default of the Furors becaufe
none of them did appear, | therefore let the
Sheriff bave the Bodies of the faid Furors ip
make § the faid Fury between the Partis
aforefaid accordingly, | the fame Day is gives
to the Parties aforefaid at the fame Plag

* Unlefs bis Majefly’s Fuflices, &c. the Statute of Nif
Prius is the fecond of Weftminfter, 1285 ; but for Mijddejex
¢he Statute muft be meant to be the 18 Eliz. c. 12, for be-
fore that Statute there were no Juftices of Nif prius for Mid-
dlefex ; but Caufes tried at Wefiminfler, before then, were
‘tried at the Bar.

+ For Defaslt of the Furors, &e. every Caufe thatis tried
at Nifi prius, at this Time, is tried through a fuppofed Default
of the Jurors not coming to #effminffer on the Return of the
Fenire, where they were fummoned to, and is the Ground
an which the Furata is founded, for refpiting the Jury, and
awarding the DZi‘n'n as. -

1 Therefore let &c. imperatively faid, the King com-
manding it,

§ The faid (not a) Fury, becaufe they are fuppofed
to be the fame Fury as were before fummoned, and no
others.

| The fame Day is giwen, &e. it being before obferved
why a Dies datus is added at the End of the Furata in this
Court. 'The Quere is, Whether itis neceffary or not ? and
if neceflary, why is it omitted in the Common Pleas? A
‘Dies datus was added to the Award of the Fenire, becaufe
the Defendant was originally ef2/naéle thereon ; and if he
did not appear, he had a Day of courfe to appear on the
Diftringas; but if he did zet appear on the Diffringas, the
Inqueft might be taken by Default, and no other Day ¢ould

_be given him; then why is a Dizs datus added here?

And
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* And be it known that the King’s Writ in this
Cafe upon Record was delivered to the Under-
Sheriff of the County af.refaid the twelfth Day
of Februoary (the lat Day of the Term) in
sbis fame Term, before our Lord the King ab
Weftmintter, to be executed according to Law
at bis Peril,

If itis to be tried in Town, at the Sictings
wuhm, or after Term, you fay,

Unlefs the King’s right trufly and well-beloved
William Lord Mansfield, bis Majefty’s Chief
Fupice, affigned to bold Pleas before the King
“bimfelf, lbgnll Jfirf come on Thurfday the.

. .Day of February, at Weltminfter-

. hall in the faid County of Middlefex, accord-
ing to +be Form of ibe Statute, &5¢.

And then, And be.it known, as added for the

Aﬂizes, is omitted; ' but guere the Reafon for
it?

* And be it kmown, &c. the Dg/innga:, being awarded-
on Default of the Jurors not coming to Wefiminfler on
the Retarn of the Pemire, is here faid to be given the laft.
Day of the fame Term, to the Under-theriff to be execut-:
ed, &e. If thisis a neceffary Part of the Furata, why is i€
o:mtted if the Caufe is to be tried in Mzddlefex? Where
is the Difference, feeing every Caufe that is tried in Mid-:
dlefex is by Niff prias, as well as in the Country ? (excepting.
Trials at Bar, which is out of the common Way.) - And.
yet in Town Caufes this Claufe is always directed to be left.
out, in both Courts, though there feems to be as much-
Reafon for the Ufe of it in Town as there is for tlxe'

Coun
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@F making up the JRAG pAus Roll on
Recon, in the Tommon Pleas.

The making up the Record in the Common
Pleas is likewife done after the fame Manner
with a Placita prefixed, proper for this Cour,
2.

Pleas at Welminfter, defore Sir Charles Pratt,
Knt. and bis Bretbren, Fuftices of our Lord
the King of the ® Bench, of the Term of St.

Hilary in the ~ Year of the Reign
of our Sovereign Lord George the third, &e.
' Roll. Jones.

Berkfhire, #0 wit. C. D. latz of W. in the
Jfaid County, Yeoman, was attached to anfwer
20 A. B. of a Plea of Trefpafs upon the Cafe,
&c.  And whereupon tbe fasid A. by R.B.
bis  Attorney, complains that ¢, fo on
with the Iffue and the Award of the Penire,
verbatim; after which -they leave a Space
for a + fecond Placita, if needful, (as on the
Change or Death of the Chief Juftice; or
if the Caufe is not tried of the fame Term

* Of the Beich, c. in a certain Place according to

Magna Charta, where Common Pleas were to be held by
his Majefty’s Juftices, and therefore called Juftices of the
Bexch.
4 Second Placita, &c. as this fecond Placita came in as
a general Entry, inftead of the Continuances on the Ifue
Roll, and which were thought neither neceffary nor expe-
dient to be entered on the Niff prius Roll: So where there
was no Continuance at all, as when the Caufe was tried of
the fame Term the Iffue was joined, there was no Occafion
for a fecond Placita, unlefs at the Death or Change of the
Chief Juttice, &c. Therefore when the Caufe isintended to
be tried the fame Term the Iffue is joined, there is no_fecond
Placita, but only a Space left to add it, in cafe the Caute
thould not be tried, or in cafe of the Death or Change of the
Chief Juftice in the fame Term. ,

men-
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Form of the Statute in ibat Cafe made and
provided, fball come before on the

Day of February, at Weftminfter
aforefaid, in the great Hall of Pleas tbere, com-
monly called Wettmintter-hall, in the faid Coun-
ty of Middiefex, for D:fault, E9c.

_And then, Aud be it known, &e. is omitted
here, as it is in the King’s Bench.

Refpeét being had to the Courts the Dif-

tringas and Habeas Corpora are awarded by, and .

rhade returnable in, there appears no materiel
Difference in the Awards thereof, any more
than there is of the Venire. Both contain, in
brief, the Subftance of the refpective Writs ;
and as the Venire in both Courts is the fame,

except in the Return, fo the Difringas and

Habeas Corpsra are to one and the fame Pur-
port and Effe@®, though called by different

. Names, viz. Diffringas in the King’s Bench,

from that Word formerly ufed therein, Prec.

tibi quod Diftringas, &e. Sur. Sum. &c. And .

Habeas Corpora in the Comimon Pleas, from thofé
Words in the Writ, Prec’ tibi quod Habess
Corpora coram Juff. &e. Fur. fum, &c. Both
iffue on a fuppofed Default of the Jurors not
appearing on the Return of the Penire, (’tis
faid thro’ afuppofed Default,for in faét originally
thefe Writs were not grounded on a Suppofi-
tton only, as they afe now, but on a rea/ De-
fault;) and therefore the Courts, by virtue of
the Statute of Nifi prius, adjournéd the Caufe
to a future Day, and gave a Refpite to the Jury
until then, in erder that the Caufe thould be
tried in the proper County before the Juftices
of Nifi prius; for which Purpofe thefe Writs
are awarded, thereby cominanding the Sheriff
to have the Jury before them at #effminjter,
. 2 .

i
{
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at the Refurn thereof, unlefs bis Majefty’s Fuf-
tices affigned to bold the Affizes, fball fiift comé on
Juch a Day and Place, &c.

The Record is the Sum of the whole Pro-
cefs; therefore fully to diffe¢t and examine
every particular Part of it, from the firft Pla-
cita to the Jurata, together with the feveral
Matters and Things to which it relates; would
afford much Pleafure and Profit to a curious
Inquirer, as the fame may be done with much
more Exactnefs and Nicety than here is pre-
tended to be, and many Things now unno-
ticed would be accounted for ; and then, thofe

Things which now appear fo obfcure and un- .

intelligible, might feem to have been one Time
material, though they are now become obfo-
lete and unneceffary.

But to go cn; the next Thing to be confi-
dered in the Suit is the Jury Proceffes, that is,
the Venire, the Diftringas, and the Habeas Cor-
pora. For this Purpofe a View of thefe Writs
in the prefent printed Forms will be neceflary,
as in all Probability they are the fame in Sub-
ftance, if not in Form, that they were many
hundred Years patt. And hence will appear
whether any Reafon can be afiigned why two
fuch Writs, as are now made out to nick with
the Occafion, are ftill neceflary; or whether
the Venire alone may not be made fufficient to
bring a Jury together to try a Caufe, and fully
anfwer the End of both; fo that the Record
may be thortened by ftriking out the Furaz. and
much Expence faved to the Parties in the Suit.

The Aenire fn the Wing’s Wehch.

GEORGE the Third, Cc. to the Sheriff of
Berkthire, Greeting. e command yon, that
L. you
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you * caufe to come before + Us at Weftminfter,
on § Wednefday mext after eight Days of the
Purification of the bleffed Virgin Mary, || twelve

free

* Caufe to come, &c. not by the Poffe Comitatus, to

‘compel them, but per bonos Swmmonitores, to warn them

to come. And here two Things fays Lord Coke, are
to be cbferved; firft, that the Summoners muft be oni,
i.e. fide Digni ut Valeant Ligitimum Teflimonium perbibere,
cum inde per Jufliciarios fuerunt requifiti. Secomdly, It is
{zoken in the Plural Number, per bonos Summonitores, and
therefore there muft be two at leaft. -~

+ Before Us, &ec. the King, as obferved, being fup-
pofed to fit in this Court in Perfon; all Writs returnable
therein, are returnable before hiinfelf; whereas in the
Common Pleas, they are made returnable before 4is Juftices
at Weftminfler, &c.

§ Scme Return Day before the Day of Trial, The
Writ fhould be tefted the firft Day of that Term the Iflueis
joined of. See under Award of Penire.

|| Tavelve, &c. a Trial by a Fury, and the Number Tawvdor
is more ancient than any written Law we have. That it was
in Ufein the Saxon Times, is manifeft from the Laws of King
Ethelred, made at Vanatinga, [ Vanting, Wanatinge] now
Wantage, in Berks, which fpeak thus: ¢ In all Hundreds,
<< let there be Affemblies, and twilve Freemen of the moff an-
<< cient, together (Cum Prapofito, in Saxon Fepepa) with
<< the Reeve of the Hundred, fball fawear not to condemn the
«¢ Innocent, nor abfolve the Guilty.”” The County and Hun-
dred Courts were the Courts wherein Caufes between Par-
ty and Party were chiefly heard, and determined by a Jury;
and the main Reafon of the great Silence of a T'rial by a
Jury, before or in the Saxons Time, by our Writers, may
be, that the vulgar Purgations [the Ordales] were notwith-
ftanding the moft ufual Means of trying Perfons; and efpe-
cially in criminal Affairs. Thefe were of divers Sorts, and
then every where in ufe; and Sir Marthew Hale fays,
““ That in all the Time of King John the Purgations per Ig-
¢ nem et Aquam, or the Trial by Ordeal, continued, as appeass .
““.by frejuent Entries upon the Rolls, But it feems to have

- ¢ ended with this King, for I do not find it in ufe in any Time

¢ afterwvards.”” And N. B. Although it be Tawebve in
: the
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* free and + lawful Men § of the Body of.your
County, each of whom having || ten Pounds a Year

the Writ, yet by ancient Cuftom the Sheriff muft return
24 ; fo that, in this Cafe, U/age and ancient Cuffom maketh
- Law.
* Ryee, &c. The Tenure by Pillainage came in with
the Sexons ;. confequently, before then, there could be no
fuch Diftin&on as between Free and Bondmen': but after-
. wards, during the Continuance of that Tenure, Pillains,
being fubjed to the Wills of their Lords, were not to be
pat on Juries. So careful ‘'was the Law in choofing a free
Jury, not fubjeit to the Influence of any Perfon! But
fince the abolithing that Tenure by Stat. 12 Car. 2. other
Conftrucions are improperly made of this Word free, as to
be free from Prejudice, Envy, &Je.
4+ Lawful, . That is Men fubje® to the Laws
of the Land; and therefore not Aliens, nor Outlaws,
&e. :
1 Of the Body, tdc. This was ordered fo lately as the
4 8 5 Annz; before which Time, the Jury ufed to be
awarded from the FVifre or Neighbourhood, as Town, -
Parith, or Hundred, &c. and the Reafon was, becaufe
Qui Vicinus falli Vicini prefumitur feire. And then the
Writ run, Homires de Vicineto de W. in Com® tus.—But
as a Jury was often wanting for Want of Hundredors,
duly qualified, it was ordered by this Statute that
the Jury fhould be awarded out of the Body of the
County. .

| Ten Pounds, &c. that from their Worth they might
be able to bear their Expence, and Lofs of Time in their

Attendance on the Trial; and not, that Honefly and Fu/~

tice were not to be found among the poorer Sort of Peo-
ple. By the Statuie of Wefiminfler 2. c. 38. it was to be
zos. only. By 21 Ed. 1. 405. By 35 H. 8. the Form of
the Writ js defcribed to be, — Precipimus, &c. quod Pe-

wire facips, &c. quorum qualibet habeat 40 Solid’, e,

ad minus per quos Rei Veritas, e, By 27 El 41, and by

4 s W. 8 M. 10l and 6/. in Wales, as it remains at

this Time. But quere, if zos. the 13 E. 1. was not more

worth than 10/, now?
: L2 at
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at tbe leaft in Lands, Tenements, or Rents, by
whom the Truth of the Matier may be the bet-
icr known, and who are in no wife of * Kin
either to A. B.- the Plaintiff, or C.D. the
Defendant, to T make a certain Jury of the
County letween the Parties aforefaid, of a
Dlea of Trefpafs on the Cafe, becarfe as well
tbe faid C.D. as the aforefaid A. between
wbhom the Difference is, || bave put- themfelves
upon that Fury; and bave you there the Names

“of the Furors, and this Writ. Witne[s Wil

liam L¢rd Mansfield, ez Weftminfter, the,
23d Day of January in the Xear
of our Reign. Lee.

The Uenite in the Tommon Pleas.

GEORGE, &¢. To the Skeriff of Terkihire,

greeting. We command you, that you caufe
to come before our Fuflices at Weftmintter,
in eight Days of tbe Purification of ~ the

- Bleffed Mary, twelve free, &c. who are in

no wife of Kin either 1o A. B, the Plaintif,

* No awife of Kin, tc. an excellent Care in the Law,

both in refpeé: to the Jury and Parties; for the being of

Kin would be apt to render their Judgment fufpicious of
Partiality.

+ o make a certain Jury, &c. ad Recognizandum.

.'The Words in the Award of the Writ are here render-

ed o make a certain Jury, becaufe the Jury was fome
Time called Recognitores, as Recogniteres Affize in Affize.

|| Have put, &c. i. e. have {ubmitted themfelves,

and the Martter in Difpute, to their Judgi.ent and
Opinion. ’

or
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or C. D. late of W. in your County, Ycoman,
the Defendant, to make, &c.  Witnefs Sir
Charles Pratt, Knt. at Weftmintter, 1be 234
Day of January in the Year of our
Reign, Jones.

The Venire in this Court is the very fame as
in the King’s Bench except in the Return, and
the adding the Defendant’s Addition to his
Name,

The Diftringas in the Ring’'s Wench.

GEORGE, & to the Sberiff of B. Greeting.
We command you, that you diftrain the Bodies
of the feveral Perfons named in the * Pannel

bereunto anmexed, + Furors [ummoned in Our

. Ceurt before Us, besween A. B. Plaintiff, and

* Named in the Pannel, &c. *Till lately the Writ run,
Prazcipimus tibi quod diffringas A. B. de, Se, C.D. de—
E.F. de é’ ¢. naming the whole 24 with their Addi-
tions, as they were named in the Pasmnel returned on the
Venire; for the Return to the Penire was Inftruftions to
the Attorney to make out the Diffringas by: but now, as
the like Pannel is returned in both Writs, the Sheriff will
return the Diffringas without the Penire, fo as he is paid
for the Returns of both; by which the Penire is become al-
moft ufelefs, and is feldom made out at all in the King’s
Bench.

+ Furors fummoned, &c. as fuppofed by the Penire ; for
by Stat. Weftminfier 2. None fball be put on Furies but fuch as
avere before fummoned. *Tis well known the Jurors are fum-
moned of courfe, by the Sheriff, without either Writ, una

Jefs *tis a Special Jury.
L3 C.D.
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C. D. Defendant, * by all their Lands and
Chattels in your Bailiwick, fo that neither they
nor any of them do intermeddle therewith,
until you fball bave other Command from Us
in that Bebalf, and that you anfwer Us for the
Iffues of the fame, fo that you bave their Bo-
dies bzfore us at Wefltminfter, + on -
next after fifteen Days from the Day of Eaiter,
§ or before our Fuftises affigned to bold the
Alfizes in your County, if they fhall first come
on Monday tbe fifth Day of March at R—
in  your County, according to the Form of the
Statute in that Cafe made and previded, to
make a certain Fury between the [aid Parties,
of a Plea of Trefpafs on the Cafe, and to
bear their Fudgments of many Defaulls ; | and
bave you there the Names of the Furors and
this Writ. Witnefs, &,

.

* By all their Lands, &c. It would be a fevere Diftrefs
on the Jurors, if this Writ was to be executed literally. The
Habeas Corpora has no fuch Claufe.

+ On, &c. The Writ fhould bear Teffe on the Return
Day of the Fenire, and be made returnable on fome Day af-
ter the Trial ; if tried at Nif prius, *tis ufually the firft Re-
turn of the next Term.

§ Or lefore, &9c. 'This Nif prizs Claufe is the moft
material Part of this Writ, and before the 42 of Ed. 3,
it ufed to be inferted in the Penire; for, until then, the
Diftringas and Habeas Corpora never iffued but of Ne-
ceflity.

| And have you there the Names, &c. This is omit-
ted in the Habeas Corpora, and with good Reafon ;
for their Names having been before returned into Court
by the Penire, as this. Writ itfelf declares, Farors
'ﬁmmnd’ ¢9c. therefore this Part feems quite fuper-
fluous,

¥
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If for Midadlefex, you fay,

Or before onr trufty and well-beloved W. L. M.,
affigned to bold Pleas in Our Court before Us,

if be fball come on , the
Day of : at Weftmintter in 1he
Jaid County.

If for London,
At Guildhall of the City of London aforefaid,
The Dabeag Corpora fn the Common
Pleas.

GEORGE, ¢, To the Sheriff of B. Greeting.
We command you, that you bave before our
Fuftices at Weltminller, in fifreen Days from
the Day of Bafter, or before our Fuftices af-
Signed to bold the Affizes in your Tounty, ac-
cording to the Form of the Statute in that Cafe
made and provided, if om Monday the fifth
Day of March, at R. in your faid County, they
Jhall firft come, the Bodies of the feveral Per-
" fons named in the Pannel to this Writ annexed,
being the Furors fummoned in Our Court, be-
fore our Fuflices at Weliminfer, bderween
A. B. Plaintiff, and C.D. lateof W. in your
County, Yeoman, Defendant, of a Plea of Tref-
pafs on the Cafe, to make that Fury; and
bave you there this Writ.  Witnefs, & ..

If for Middlefex, you fay,
Or béfore Our faithful and well beloved Sir C,

Pratt, Knight, Our Chief Fuftice of our Court
L4 of
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of the Bench, appointed according to the Form

of the Statute in that Cafe made and provided,

if on the Day of

at W Q&minfter in your County, be fba:l firf
_come, tb: Bodies, &,

' For London,
If on the Day of
at Guildhall ¢f the City of London afor:faid,
be fLall firft, &, ;

. Though the Tenor and Intent of thefe two
Writs are for one and the fame Purpofe, that
is, to conftrain the Jurors to appear, who had
before been fummoned, and had made De-
fault; yet we fee the Diftringas is more full
and compulfory than the Habeas Corpera. The
Hateas Corpora is plain and fimple, and yet
fignificant; very concife, and yet full and fuf-
ﬁc1ently inftruétive, without any fuch compul-
fory Matter as the Diftringas is ftuffed with;
as, Diftrain, &c. by all their Lands and Cbat—
tels, &c. fo that neither they, nor any otber for
them, do intermeddle therewith, &Sc. until, e,
and that you anfwer Us for the Ljues of the fame,
Jo ¢hat, . It may be prefumed that the
"King’s Bench, inftead of taking a Precedent
from the Habeas Corpora, (wherem the only
Difference neceflary to have been made would
have been theemaking it returnable sefore Us,
inftead of before our _7uﬂzce; ) might think pro-
per to ufe the fame Form in Civi/ Cafes, which
they before had ufed in Criminal. But with-
out defcanting on the Form, let us confider

. the Ufe, and fee if the fame Neceflity remains,

for ufing two fuch Wriss for Trial, as there
formcr]y did,

3 It
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. It has been obferved, that after the Statute
of Nifi prius, until the 43 Ed. 3. the Venire
was the only general Procefs that iffued to bring
in a Jury, and in which the Niff prius Claufe
was inferted ; and if the Parties appeared, they
went to Trial thereon. And the Reafons for
ufing or introducing the other Writs, were
thefe H .

Firft, As the Jury was awarded out of the
Vifne, it fometimes happened that, for want
of Hundredors, a full Jury did not appear ;
in which Cafe the Jury were obliged by the
‘Writ to appear in Bank; but this they feldom
did, becaufe no Iffues were returned on the
Venire ; therefore this was the common Cafe

in which the Diffringas and Habeas Corpora if-

fued to bring them in. But this Reafon will
fail now, becaufe the Jury are awarded out of
the Body of the County, and a full Jury fel-
dom fails to * appear.

Secondly, 1f the Jury appeared at the /-
-fizes on the Venire, the Defendant might effoin
himfelf; which if he did, the Jury, as to
that Caufe, returned Re infef?a, and the Caufe
was adjourned to Wefiminfler. Now in or-
der to get rid of the Defendant’s Effoin at
Nifi prius, they made the Venire returnable
in the fame Term the [ffue was joined, inftead
of the f{ubfequent Term after the Afizes,
and then iffued out the Diffringas or Ha-
beas Corpora returnable the fubfequent Term,
with the Nifi prius therein; on which. the

* And in Cafe they do, they may be fupplicd by a Tals,
as fee poft.

_ De-
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Defendant had no Effoir allowed. (Fide ante,
p. .) And this almoft introduced the for-
mal Manner of making out thefe two Writs
for Trial, even as we do now. This, how-
ever, was not the conftant Praltice, for they
fometimes went to Trial on the Venire, and
only iffued out the Diftringas or Habeas Corpora,
when it was thought the Defendant would take
the Advantage of his Liberty to caft an Effoin.
But even this is fo long ago as upwards of 400
Years fince ; and the Manner of ¢/fsining, nay,
the Thing itfelf, is obfolete and fergotten, and
can therefore be no Reafon why the Ventre
alone is not at prefent a fufficient Procefs with
the Nif prius therein, to fummons a Jury
and go to Trial oa.

Thirdly, It was complained that the Parties,
by not feeing the Pannel before-hand, could not
be prepared to make their Challenges ; there-
fore, to remedy this, it was enatted by the 42
Ed. 3. ¢c. 11. (near 400 Years fince,) * That no
< Inqueft but, &5c. fbould be taken by Writ of Nifi
¢ prius, before the Names of them that were to
< pafs on the Inqueft, fbould bereturned into Court.”
This fully eftablifhed the two Writs as neceflary
for Trial; for from hence they could no longer
place the Nifi prius Claufe in the Venire, but
1t was taken out and placed in the Difringas
and Habeas Corpora; and all the Ule that was
now made of the Venire, was, to get a Pannel
of a Jury returned into Court by the Sheriff,
on which the July was faid to be impanelied;
and the Names of the Jury, as returned in the
Pannel, were inferted in the Diffringas and
Habeas Corpora, and then fummoned thereon
by the Sheriff.

But
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"But this Practice having been long difufed,
the Venire is become ufelefs, and may or may
not be made out in the King’s Bench. If
made out, it is moft ufually returned toge-
ther with the Diffringas, and not before; or if
not made out at all, the Sheriff makes the
fame Return by his Pannel to the Difringas,
and is then paid for both Returns at once,
whereby the Attorney faves the Profits of the
‘Writ to himdelf. What Ufe is made of it in
the Commen Pleas, but to pay the Clerk of the
Habeas Corpora his Fees? How does the De-
fendant fee the Pannel any Time the {ooner, as
the Plaintiff has the Poffeflion of it even to the
Trial, &e. 2

It is very evident the Writ is become
meerly formal and ufelefs; and therefore if
one Writ can be faved, and if every Caufe
is removed, by Difufe or otherwife, for the
Neceflity of two Writs, why fhould not the
Venire alone (as it originally was and may) be
eftablithed as the only one for the Sheriff to
fummon a Jury on, efpecially as ’tis evident
that it is (at leaft it may be made) a full and
inftructive Precept for that Purpofe ? And if
fo, why fhould any Thing be retained that is
fuperfluous, and may be fpared, and only tends
to perplex the Proceedings, and multiply Cofts?
The Benefits that would arife, by eftablithing
the Venire as the only Procefs neceflary, would
be, that the Record might be fhortened by
the Jurat. which would become then unnecef-
fary ; the Writ of Difiringas and Habeas Cor-
pora, and the Return thereof faved, (for the
Sheriff is now paid for two Returns, though
one and the fame Pannel ferves for both Writs,
and though the Venire is never made out at

3 all)
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all) and much Expence in every Caufe, that
is created thereby, would be {aved to the Par-
ties.

Of Juftices of Aflize, and NG priug.

It has been mentioned that the County and
Hundred Courts were formerly the Courts where-
in were heard and determined by a Jury, all
Matters of fmall Concerns between Susjec? and
Subjet. But Aétions of a fuperior Nature, as
Acétions of * Afize, &F¢c. were to be heard and
determined in the King’s Courts, or Courts
above. But as Altions of /fize always pafled
by a Jury, and it being difficult and expenfive
for a Jury out of the County to follow the
Kiug’s Courts, or to attend at Wefkminfler after
the Common Pleas was fettled there, it was
about 1176 that Fuflices in Eyre, or Itinerant,
were appointed by a fpecial Commiffion to go
into every County to take Afizes, and were
therefore called Fufices of Afize; and after
their taking fuch Afizes, the Commiffions

{fize, &c. may come from the French, Afis, and
that from A/ffideo, to fit together. In general it fignified
an Aflembly of certain Men with the Juftice, fitting toge.
ther at a certain Place and Time; as the Judges are faid to
hold their Affizes (or Seflions) when they go their Circuits,
Alfizes alfo fignified certain Writs, formerly much in Ufe
in real A&ions; and it is prefumed, were fo called from
their calling together and authorizing certain Perfons
to fit thereon: As the Writ of Afixe of Novel diffeifin;
of Mort &’ Ancefor, &c. In fuch Aftons it allo fig-
nified the Fury, and the Pannél, the Panncl of Afizes,
&9c. St. 6 H. 6. and fuch Aions, A&lons of Affixe,
&e.

were
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.were returned into the Courts above, for a
Confirmation of what they had done.

Now as it too frequently happened that thefe
Fupices, thro’ fome Difficulty in the Caufe, or
upon the Effoin of the Defendant, or other Mat-
ter, adjourned fuch Caufes to the King’s Courts,
or Court at Weftminfler, to be determined there,
to the great Inconvenience and Expence of the
Jury, and the Parties concerned; therefore,
in order to remedy this, and that Afions of
Affize fhould be tried in the proper County,
the Statute of Weftminfler the fecond, called
the Statute of Nifi prius, was made, by which
it 1s enalted, ¢ That from henceforth rwo
¢ Juflices {worn fhall be affligned, before
¢ whom and none other, Afizes of Novel
¢ diffeifin, 9c. fhall be taken, and they fhall
¢ * affociate unto themfelves one or two of
¢ the difcreeteft Knights of the Shire, into
¢¢ which they fhall come, and fhall take the
¢ faid Affizes, €¢c. and fuch Inquifitions fhall
€ not be determined by any Faufices of the
£¢ Bench, unlefs a Day and Place certain be
¢¢ appointed’in the Shire, in the Prefence of
¢ the Parties. And the Day and Place fhall
“ be mentioned in a judicial Writ by thefe
“ Words : Precipimus 1ibi quod Venire facias
“ coram Fufticiariis noftris apud Wefimonafte-
€ rium in oflabis Saniti Michaelis, nifi talis et
¢ talis, tali Die et Loco, ad Partes illas Vene-

¢ yint, duodecim, &¢c. And when fuch In- /

¢ quefts fhall be taken, they fhall be returned
¢ into the Bench, and there fhall Judgment be

* From hence is Cerived the Judges 4f%ciatz, and Clerk
of Affize.

. . “ given
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« given, &¢.” (This plainly thews the Nif
prius Claufe was firft in the Venire.)

This Statute leads us to confider the Fufices
of the Bench, and the Fuftices ad Capiendas 4f-
Jizas, in different Lights ; the Fufices at Wep-
minfler, as Judges in Bank, before whom the
Proceedings were to continue to be, until they
gave final Judgment on the Matter; the Fu/-
tices of Affize, as Commfliioners fent on Pur-
pofe (for the Eafe of the Parties and Jury) w
try the Caufe in the County, and make their
Return to the Fufices of the Bench, of what
was done therein, in order that the Jnguegf
found by the Jury might be confirmed by
‘them. And ’tis for this Reafon that the Penire
then, and afterwards the Hasbeas Corpora and
Diftringas, were made returnable at Weftminfler.

Another Thing to be obferved is, that thefe |
Juftices ad Cepiendas Affizas were not the Jufe |
tices of the Bench; for thefe had no Power to
take Aflizes before the 8th of \R. 2. ¢. 2. but |
were enabled thereto by this Statute, from
which Time thefe Commiffions ad Capiendas
Alffizas foon came to beenlarged, and were made
to contain Commiffions of N#fi prius and Gaol- |
delivery, &c. and to be executed more regu-

. larly, and at certain Times, that is, in Lent-
time and the Long Vacation ; thefe being the
moft leifure Times for the Judges to go, and
the Counfel to attend them in their Circuits.

Another Thing is, that London and Middle-
/ex were Counties excepted out of thefe Com-
miflions, by reafon the Courts themfelves were
fettled in thefe Counties; and therefore it was
complained of by 18 E/iz. ¢. 2. ¢ That here-
« tofore all Iffues joined in any of the Courts of
¢ Record at #¢fiminfler, triable in the Countyot
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“ Middlefex, have been ufually tried at the Bars -

 of the faid Courts. And that great Num-
“ bers of Altions have of late Years been
¢ brought in the faid County of Middlefex for
¢« Speedinefs of Trial, &¢. by Reafon where-
¢ o? the Judges had been hindered in ~Pro-
¢« ceedings before them, by Demurrer or other-
< wife, to the Delay of Juftice, &¢. and there-
< fore it is enacted, that the Judges of the fe-
¢¢ veral Courts, (¢, fhall or may, as Juftices or
¢« Nifi prius for the faid County, within Term,
¢« or * four Days after the End of every Term,
¢ try all Manner of Iffues, &¢. and that Writs
< of Nifi prius fhall be awarded as for any
¢ other County, &¢.”  So that all Iffues that
are now tried at Wetminier, at the Sittings
within or after Term, and in every other County,
are tried as at NVifi prius; and not only the
Venire, but a Difiringas and Habeas Corpora
iffue, there being no Trials at Bar but what are
granted by fpecial Leave of the refpettive
Courts, on fome great Affair.

The Nifi prius Day, and the Day in t Bank,
were efteemed in Law as one Day for fome
Purpofes: As if the Defenddgpr made Default
at Nifi prius, and an infufficient Proteftion, or
E/ffoin, was caft for him, by reafon whereof the
Inqueft was not then taken; and if at the Day
in Bank the Protetion was difallowed, the In-
queft then paft, whether the Defendant ap-
peared at the Day in Bank or not; even as it

would

# By alate :Statute this Time is enlarged.

+ The Day in Bant in the Commin Pleas, is the Effoin
Day of the next Term after the 4ffzes, fo that if the
Dc¥cndams Eforn . the Afizes was difallowed, Judg-
ment was-to be entered up as of the Day in Bant or

Efoin
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would have done at Nif prius, had no Efiin
been caft at all for him. Some time after,
the Day in Bank was taken up in examining
the Sufficiency of Effeins on the Defendant’s -
Appearance then, &c. from whence ’tis pre-
fumed come the four Days after the Day in
Bank, before final Judgment can now be figned
on the Poffea, and which are now allowed for,
the Defendant to move in Arre¢ft of Judgment,
or for a new Trial, &c. A

Of the Teial, Tutp. aud Tales.

Having fpoke.of the Jury Proceffes, we come
now to fpeak of the Jury themfelves, and of
the Trial by them of the Matter in Iffue; which
i$ to find out the Truth thereof according to
the Evidence that is given to them by the
Witnefles of each Party. Their Qath is, #%ll
and truly to try the Iffue joined between the Parties,
and true Verdilt give according to the Evidence.
And in giving their Verdif they muft all agree;
for the firft Queftion the Court puts to them;
after they have gonfidered of the Matter, and
come to offer their Opinion is, Whetber they
are all agreed in their Verdifz? To which the
Foreman muft anfwer, 2es, in the Prefence
and hearing of them all,

-

Efoin Day ; which is the Reafon why Judgments in this
Court relate to the Efoin Day of the Term; bat in the
King's Beneh the Day in Bankwas the guatuor Die poff, which
they reckoncd the firff Day of the Term, and on which Judg-
ments in this Ccurt were to be entered up, which is the Rea-
fon why Judgments in the King’s Bench relate to the firf

-
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A Trial may be faid to be two-fold, that is,
in Fa# and in Law. Firft, The Queftio Furis,
or a Trial on Matter of Law, is ufually tried
by the Judges on a Demurrer or fpecial Ver-
di&, &ec. Secondly, The Quefio Falti, or a

Trial of Faéf, is to be tried by a Jury, and:
not the Judges; for, ad Queffionem Furis re-

Spondent Fudices; ad Queftionem Falti refpondent
Furatores.

A Trial by a Jury of fo many Friends and
Neighbours, as they are efteemed to be, and
wherein they muft all agree, is one of the faireft
Means in the World for obtaining Juftice (if
not the only one) for any Certainty. And in
this Kingdom it is fo very ancient, that we
find it was pratifed before any of our writteq
Laws were eftablithed. And the Qualifications
of the Jurymen, as required by the Jury Pro-
cefs, clearly evince how careful the Law was
of having Juftice done, and that neither Party

fhould be diffatisfied with their Verdi&; for,

as hath been noted, they were to be,

Firft, Liberi et Legales Homines, whereby all
Villains, Outlaws, &¢. are excluded.

Secondly, De Vicineta, whereby they are pre-
fumed to know fomething of the Faét, &c.

Thirdly, Quorum qualibet babeat, &c. where,
by having a Frechold of fo much a Year, they
may, without any RefleCtion on the poorer
Sort, be efteemed to be Men lefs liable to
Corruption, and better able to bear the Trou-
ble and Lofs in attending. A

Fourthly, Et qui nec A. B. nec C. D. &e.
whereby all Affinity and Confanguinity to
cither of the Parties is taken away. :

Fifthly, 4d faciendum quandam Furat. Pae
trie, &¢. whereby Peers are excluded from

: inter-
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intermeddling with Matters of the poorer Sort,
for they are not Pares Patrie, but Pares of an
higher Rank.

If either of thefe Qualifications was found to
be wanting, in any or either of them, it was a
fufficient Ground for objetting to fuch a Jury-
man’s paffing on the Inqueft. And thus it
continued until the 35 H. 8. ¢. 6. but as it
too frequently happened that (as the Jury were
to be de Vicineto) fgr want of Hundredors, duly
qualified, a full Jury did not appear; or if
they did, were often challenged as being of

 Kin to one or other of the Parties; or in fome

other Refpet not indifferent Men, whereby
great Delay and Trouble as well as Expences,
were had; therefore, by this Statute, it was
enalted, that the Sheriff foould return for the
Sfuture fix of the Jury out of the County, and fix
out of the Vifue ; and in cafe a full Jury did not
appear, then the Sheriff was to return a Supply
of Men of the County from out of thofe then in
View of the Court, in order that the Caufe fbould
not remain untried. ‘This Statute gave Rife to
the Tules de Circumftantibus, which was not at
Common Law as the Jury was. "And hence,
if a full Jury did not appear, the Court, at the
Prayer of the Party, dire¢ted the Sheriff to
return a Tales ; and thereupon the Sheriff re-
turned a fufficient Number of fuch as were then
in View of the Court. Thefe were to be of
like Reputation with thofe impanelled before.
By the 4 & 5 of W. & M. thefe Tales Men
were to have §/a Year; and by the 7 €5 8
of . 3. they were to be Freeholders or Copy-
holders of the County. But many Inconveni-
ences ftill attending the too frequent Delays by
Jurors not appearing, or Challénges made to

2 them,
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them, and the Difficulty of fupplying fuch
Deficiencies by Perfons properly qualified to
be chofen upon the Tales, a further Remedy
was thought neceffary, in order to expedite
Juftice; and this was provided by the 4 & 5
Anne, whereby it is enalted, that the Venire

Jball be awarded out of the Body.of the County,

which has rendered the Ta/es almoft ufelefs, for
it feldom happens now but a full Jury ap-
pears.

Upon the Furers coming to the Bar, they
are called over as named in the Pannel; and as
they are called, either Party has a Right to
challenge them ; and if good Caufe be fhewn
for fuch Challenge, it is allowed, and the Of-
ficer proceeds to call the next; and fo on,
until 12 out of the 24 are fworn. This Chal-
lenging the Jury is of common Right, and
was formerly frequently ufed.

A Challenge (Calumnia, a feigned Word) in
a legal Senle, as applied to a Jury, is an Ex-
ception againft them ; and is twofold, viz. to
the Array, and to the Poll.

A Cballenge to the Array is a general Excep-
tion to all the Perfons fo* arrayed or impan-
nelled,as well to the principalPannel asthe ﬂ}t)zle;.
And this was, and is generally done in refpe&t
of Partiality, or Default of the Sheriff, and not
of the Perfons impannelled ; as where the She-
riff is of Kin to one of the Parties, &5e.

A

* Arrayed or impannelled. The Names of the Jurors
are ranked by the Sheriff in a long Strip of Parchment
one under another, which Ranking is called the Array :-
So in common fpeaking we fay, Battle Array, for Order
' M.z of
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A Challenge to the Poll is an Exception
againft one or more particular Jurors ; and this
may be peremptory or principal.

A peremptory Challenge is an Exception to
any of the Jury, without fhewing any Caufe;
which is only in Cafes of Treafon or Felony, in
Favour of Life. At Common Law a Prifoner
could challenge * thirty-five peremptorily ; but
by 38 H. 8. they were reduced to fwenty,
whi¢h in Felony is ftill in Force. But by the
1 & 2 W. & M. the Challenge of zbirty-five
in Treafon, or Petit Treafon, is reftored.

The principal Challenge is fo called, becaufe,
if found true, it is fufficient. And this prin-
cipal Challenge to the Poll was reduced to four
Heads, wviz. Propter Honoris Refpelium, in
Refpect of Dignity ; as becaufe fuch a Perfon
‘was a Peer of the Realm, &¢c. Propter De-
Jfeftum, for fome Defett; as becaufe fuch.
a Perfon was an Alien, or a Minor, or had
not a Freehold, &c.. Propter Affeflum, as where
a Juror was of Kin to one of the Parties, or
had given a Verdi¢t before in the fame Mat-.
ter, or had been an Arbitrator, or had eat
and drank at one of the Party’s Cofts, &.
Propter Deliftum; as when a Juror was out-
lawed, or excommunicated, or had been con-
victed of Felony, €.

of Battle; and fo to array the Jury is to order, or place
them in the Pannel ; and Pannel fignifies no more thana
little Part, as a Pannel of a Door, a Pannel of Wainfcot,
&c. and when this is done, the Jury are faid to be impan-
nelled or arrayed.

* By Ufage and Cuftom, the Sheriffis obliged to return
24; however, in general, the Pannel contains the Names
of 48 Jurcrs, who are fummoned.

The
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The Verdi&t, fo called from Vere diSum,
quafi diflum Veritatis, is the Judgment or
Opinion of the Jury on the Matter, which
they give in to the Judge, after having heard
the Cafe, and the Evidence thereon. This
they do by their Foreman, and it is then mi-
nuted down on the Record by the Judge’s
Affociate.

A Verdif? is cither general or fpecial. It is
faid to be general when it is delivered in like
§eneral Words with the Iflue, as that the De-
endant is Guilty or Not Guilty; or it is faid
- to be fpecial, when they find fuch and fuch a
Thing to be done, declaring the Fafs as in
their Opinion are proved, and praying the
Judgment of the Court as to the Law upon
thofe Fadts. '

Sometimes it happens, that Nobody appears

" to make any Defence for the Defendant ; he is
then called, and a Verdif? is given of courfe
for the Plaintiff, with fuch Damages as he can
prove to have fuftained.. On the other Hand,
fometimes the Plaintiff don’t appear; he is
then faid to be nonfuited, and fuch Nonfuit is
recorded by the Affociate, at the Inftance of the
Defendant ; and in this Cafe the Defendant is
now intitled to his Cofts, as he is on every
Nonfuit, where the Plaintiff would have been
intitled to Cofts in cafe he had appeared. But
a Nonfuit is no Bar to a new Action: fo there
is a Difference between a Nonfuit and a Rew
traxit. _

A Nonfuit is when the Plaintiff is called
upon by the Court, and don’t appear; and a
Retraxit is when the Plaintiff is in Court, and
declares he will not proceed in his Caufe any

‘ M3 further;
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further;; in which Cafe the A&ion is barred
for ever.

Sometimes the Plaintiff, after he has entered
his Caufe, (which being called on, and a Jury
fworn) will come and withdraw his Record,
and thereby fuffer a Nonfuit; but this don’t
amount to a Retraxit. A Retraxit muft be
in Perfon, and not by Attorney.

A Plaintiff, when he finds himfelf not fuffi-
ciently prepared to go to Trial, (as in cafea
material Witnefs fhould be wanting, or fome
Matter to be given in Evidence is not obtained,
&¢.) will rather fuffer a Nonfuit than hazard a
Trial; becaufe, thould the Defendant obtain
a Verdi&, (unlefs in Ejeétment) the Defendant
may plead it in Ber to a new A&ion; but a
Nonfuit, as is faid, is no Bar. P

When the Fury have given their Verdié&, or
the Plaintiff is nonfuited, the Affociate records
the fame on the Back of the Record; and if
the Caufe was tried at the Affizes, after-
wards, (viz. four Days after the Day in Bank
in the next Term) he delivers the fame to
the Party in whofe Favour it is. But when
the Caufe is tried in Town, the Affociate
delivers the Record, with his Minutes only
of the Verdié? or Nonfuit, indorfed on the Back
ofthe Pannel, immediately tothe Attorney ; and
the Attorney records the Subftance thereof on the
Back of the Record. This is called the Pgfea,
and is the proper Inftructions for entering up
the Judgment on the Ifie Roll. It is called
the Poftea from the firft Word thereof, for it
‘began, Poftea Die et Loco, &¢. It is the Sub-

ftance of what was done at the 4ffizes or Nif

prius, as is feen in the following Forms :

4
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Q Poffea at the AMMzes for the Plain.
tiff, whete the Detendant makes De-
fault fa the Ring’s Wench,

* Afterwards, + on the Day and at the Place
witbin contained before Sir M. F. Knight, one
of the Fuftices of our Lord the King of the

ench, and Efq; one

of the Barons of the Exchequer of our faid Lord
the King, Fuftices of our faid Lord the King
4 ;gud to take the Afizes in the faid County
“of B. according ta the Form of the Statute in
that Cafe made and provided; the within-
named A. B. came by bis Attorney within con-
tained, and the within-named C. D. although

Jolemnly demanded, § came not, but made De-

Sault

- * Afterwards, that is, after the Return of the Ze-
nire, and the awarding the Diffringas or Habeas Cor-

ora.
? + On the Day and at the Place avithin contained, &e. i.e.
on the Day of Niff prius, and at the Place appointed for
holding the Aflizes before, &c. came, &e. at which Time
the Defendant is called to hear the Names of the Farers
that are to pafs on the Inqueft,

§ Came not, but made Defaxli. If the Defendant fays
nothing when the Pannel is called by way of Challesge to
the Poll or the Arrap, the Court proceeds to fwear the
Jury; and then it is fuggefted by the Entry of the Pofiea,
that the Defendant being folemnly called, came =st, bat
made Default. Therefore it is ordered by the Court, that
the Jury be takes or are accepted of by the Court, threxgh
his Default in not challenging them. This Default relates
to nothing more, for the Defendant and his Attorney might
be. there ready at the firft calling of the Caufc; and he
lofes no Advantage by fuc&a Juppofed Defanlt, but that

4 he
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Sfault, Therefore let the Jurors of the Fury
within mentioned be taken againff bim by De-
Sault 5 and the Jurors of ibat Jury being fum-
moned came, who to fay the Truth of the
within Contents being chofen, tried and fworn,
JSay upon their Qatb, that the within-mentioned
Writing Obligatory is the Deed of the within-
named C. D. as the within-named A. B. bas
within declaved againft bim ; and they * affefs
" the Damages of the within-named A. B. by
Occafion of the detaining that Debt, over and
above bis Cofts and Charges by bim about bis
Suit in this Bebalf, expended, to
and for thofe Cofts to forty Shillings.

be cannot challenge any of the Jurexs after they are
fworn. It notwithftanding founds very ftrange to hear
it alledged that the Defendant came not, but made Dee
fault, on being called, though he was there, and piade
none ; and that, before 2 Word about the Jury is fpoke.
It feems the Afociate and Cryer take each a Fee for
fuch fuppofed Default, and therefore it may be fuppofed
to be thus drawn up to warrant fuch Fee, :

* And they afféefs the Damages, &ec, Where the
Plaintiff prevails, the Jury always’ find fome Damages
that he hpas fuftained, (or elfe he is nonfuited) which
intitles him to his Cofts of Suit; fuch Damages are
more or lefs, as they fee Caufe for it. A Penmy
Damages, in fome Cafes, intitles him to Cofts ; but
in fome others he fhall have no more Cofts than
Damages, {Je. At Common Law there was neither
Damaics nor Cofts, but if the Plaintiff did oz pre~
vail, he was amerced pro Falfo Clamore; and if he

_ did prevail, then the Defendant was in Mifericordia,
" for his unjuft Detention of the Plaintiff’s Right. And

thus it ftood till the Statute of Glouceffer, Auno 6 E,

1. 1278, whereby Damages and Cofts, &J¢, are gi.
YER,

The
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Zhe Pofica, Wwhen fn Cowsn, for the
la a’tﬁf, on Oefault, in the Ring’s
ench.

dfterwards, that is to fay, on the Day and at
the Place within contained, before Sir Wil-
Yiam Lee, Knight, the Chicf Fufice within
named, Thomas Owen, Gentleman, being af-
Jociated unto the [aid Chief Fuftice, by Force
of the Statute in that Cafe made and provided,
the within-named A. B. came by bis Attorney
aithin-contained ; and the within-named C.D.
although folemnly demanded, came not, but made
Defaujt. - Therefore let the Furors, &e. as
above,

4 JPofiea at the QAfizes for the Plafntif,
fg! RNon Affumpfit, fn the Common
Pleas.

Afterwards, on the Day and at the Place with-
in contained, the within-named A. B. by bis
Attorney within-named, came before Sir John
Willes, Knight, Chicf Fuftice of our Sowe-
reign Lord the King of bis Common Bench, and
Sir '  Knight, one of bis
Jaid Majefy’s Fupices of the faid Common
Bench, Jupices of our faid Sovereign Lord the-
King appointed to bold the Affizes for the
County of B. and the within-named C. D.
although folemnly required, came not there, but
made Default. Therefore let the Fury, whereof
Mention is within made, be accepted of againft
bim by bis Default 5 whereupon the Furors
Jummoned
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fummoned to be upsn that Fury came to de- |
clare the Truth of the witbin Contents, and l
being chofen, tried, and fwetn, fay upom their
Oatbs, that the faid C. D. did undersake in
Manner and Form as tbe faid A. B. within
complains againft bim, and they affefs the faid
A. B. bis Damages occafioned by she faid with-
in Contents, befides bis Expences and Cofts laid

out by bim in this Bebalf, to ‘ Pounis,
and for bis Expences and Cofis to forty Skil-
' lings,

K ffea fn Cofon, fu the Common
be Pleag, by Default.

Afterwards, the Day and Place within contained,
before Sir Charles Pratw, Knight, Cbhief Juf-
tice within written, baving
Gentleman, for bis Affociate, accerding to the
Force of the Statute in fuch Cafe made and
provided, cometh the within-named A. B. &
bis Attormey within contained ; and the within-
written C. D. although folemnly called, comesb
mot. Therefore les the Fury, &e. as above.

@ JPofiea where the Defendant appears.

Afterwards, at the Day and Place, &c. come
as well the within-named A. B. as the within
written C. D by their Attornies within con-

" tained, and the Furors of ibe Fury, whereof

- Mention is wilhin made, being" fummoned, came
to declare the Trutb of the Matter within
contained s and being chofen, tried, and fwors
spon their Qaths, fay, that, Jc.

Kot



An Hiforical Treatife of a Suit at Law.

For the Plaintiff, on MDAl Debet.

fay upon their Oaths, that the within-
. named C.D. dob owe to the within-named
A. B. the 30l. within mentioned, in Manner
. and Form as the faid A.B. within compiains
againft bim; and they affefs, &,

Fov the Plaint(ff, tn Trelpals.

Jay upon their Oatbs, that the within-
named C. D. is guilty of ibe Premiffes witbin-
Jaid to bis Charge, in Manner and Form as the
Jaid A.B. within complains againft bim ; and
they affefs the Damages of the faid A.B. by

" QOccafion thereof, over and above bis Cofts and
Charges, &¢. :

For the IPlaintif, tn Cedment.

——— fay upon their Oaths, that tbe faid C. D.’

is guilty of the Trefpafs and Ejesimemt within-
written, in Manner and Form as the faid
A. B. within complains thereof againft bim
and they affefs the Damages of sbe faid A. by
Occafion thereof, over and above, e,

Jn Cjeitment, Suilty ag to Part. Aot
gufity as ta the Refidue.

——As 1o the Trefpafs and Ejeliment of one
Moiety of the within-writien Tenements, they
Jay upon sheir Oatbs, that the faid C, D. is

. . guilty
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guilty thereof as tbe faid A.B. within com-
plains againfp bim ; and they affefs, &9, as
before. And as to the Trefpafs and Ejeitmens

" of the other Moiety of the T enements within-
* aoritten, tbe [aid Furors [ay upon their Oatbs,

that the faid C. D. is not guilty thereof, as
sbe faid A. B. bas within by Pleading alledged,
Therefore, 9¢c. See Judgment.

For the Plafntif on an Ifue of Plene

Qnm(niﬂantt, fn the King’s Wench.

JP— fay upon their Oatbs, that the faid C. D,

bath, and on the Day of exbibiting the Bill of
the faid A. within-written, to wit, on the
. Day of in the

Zear of the Reign of our Sovereign Lord the
prefent King, bad divers Geods and Chattels
wbich were of the [aid F. at the Time of bis
Death in ber Hands to be adminifired, to the
Value of the Debt within [pecified, whereof
Jbe might bave made Satisfatiion to the faid

" A. for bis faid Debt, 1o wit, at W. withix

contaified, in the County aforefaid; and they
affefs the Damages of the faid A. by Occafion
thereof, befides bis Expences and Cofts by bim,
€f¢, Vide antea.

In the Common Pleas in this, you fay, On ke

Day of fuing out tbe Original Writ of, &Se.

For_the Defenvant, on Not guflty i

Teelpals.

e [ay upon their Oatbs, that the faid C.D.

is not guilty of the Trefpafs in the. Declaration
witkhin
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within [pecified, as the faid C. bath by bis
Pleading within alledged. Therefore,

One . Defenvant guflty fn Trelpals,
otbers not.

Jay upon their Oatbs, that the faid C. D.
is guilty of the Trefpafs within-written, as the
Jaid A. B. within complains thereof againft
bim; and they affefs Damages, &c.” And the
Jaid Fury furtber upon their [aid Oatbs fay, that
the faid E.F. and G. H. are not guilty of
that Trefpafs as the faid E. F. and G. H.
within by pleading for themfelves bave alledged.

_ Therefore, Ee.

Fov Defendant, an Crecutor, that big
Qettator Nonafumpfit.

named C. D. (the Tefator) did not, in bis
Life-time, undertake in Manner and Form
as the faid A. B, bath within declared, .

Part for Plaintiff, Pact for Defendant,
on an Agumpfit.

As to the firpp and lafp Promifes in the De-
claration within mentioned, they [ay upon thesr
Qatbs, that the faid C. D. undertook, in- Man-
ner and Form as the faid A. B. within com-
plains againft bim 3 and they affefs the Dama-
ges of the faid A. B. by Occafion theresf, over

end

Jay wpon their Qatbs, that the within-
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and above bis Cofts and Charges by bim about
bis Suit in this Bebalf expended, to

Pounds, and for thofe Cofis and Charges to
40s. And as to the Refidue of the Promifes
and Undertakings in tbe faid Declarations alfo
within mentioned, the faid Jurors furtber up-
on their Oatbs [ay, that the faid C. D. did not
undertake, in Manner and Form, as the faid
C. D. within, by pleading for bimfelf, bas

) alledged. Therefore, .

For the Defenvant, fn Trefpals, on the

Statute of Limitationg pleaved.

Jay upon their Oatbs, that the faid C. D.
did mot, at any Time within fix Years next
before the fuing out the [aid Writ, break and
enter the Houfe of the faid A. mor take and
carry away the Goods and Cbattels of the faid
A. witbin contasned, as the faid C. bas within
by pleading alledged.

The Cntry, where the Plaintif g
nonpos’o,

And the Furors of that Jury being fum-
moned, came; who, to fay the Truth of ihe
within Contents, were chofen, tried and [worn,
and after Evidence being given to them, of
and upon the within comtained, went from the
Bar of this Court to difcourfe of tbeir Verdi
of and upon tbe Premiffes ; and after the faid
Jury bad difcourfed and agreed amomg them-
Jeluves, they came back to the [aid Bar to give
their Verdict in this Bebalf 3 upon which tbe

Jaid
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faid A. B. being folemnly required came not,
nor did be furtber profecute bis [aid Bill againft
the faid C. D. Therefore, Ge.

In the Common Pleas,

Nor did Jartber pro-
fecute bis faid Writ, )

The Entry, Wwhete a Juror {8 with.
Drawn.

o——aeme JWere chofem, tried and fworn, to declare
the Truth of the within Contents, whereupon
for ceriain Caufes moving as well the faid
Fuftices as sbe Parties, E. F. one of the Furors
of the within-mentioned Fury was witbdrawn
from the Pannels and tbe Refidue of the Fu-
rors of that Fury are intirely difcharged from
giving any Verdift of and concerning the with-
in-mentioned Premiffes, &c.

By thefe are fécn, in general the Forms of
the Poftea’s, either for Plaintiff er Defendant,

They are drawn up in fuch general Words, as -

the Iffues to which they relate are worded, and
may be with or without the Defendant’s De-
fault. They are afterwards comtinued on the
Iffue Roll, for they are the Inftructions for en-
tering up the Judgment thereon, which af-
terwards obtain the Name of the Fudgment
Roll, as fee poff. by which we fhall fee the
.Reafon of the formal Beginning of the Pofea.
Though by the late Aét there are now fcarce

any Want of common Jurors, yet it may be )

proper.to add a Poffea with a Tales, to fee the
Form thereof, as it may be wanted in fpecial

Juries.
a
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q Poftea, with a Tales (h Towi.
Afterwards, that is to fay, on the Day and af

the Place within mentioned, before William

Lord Mansfield, tbe Chief Fufiice within
written, there being affociated unto bim T, O,
Gentleman, according to the Form of the Sta-
sute in that Cafe made and provided, came th
within-named A. B. by bis Asiormey within
contained, and the witbin-named C. D. adl-
though folemnly required, came not, but mad:
Default.  Therefore let the Fury, wberef
Mention is within made, be accepted of againf
bim through bis Default; and itbe Furors of
that Jury being fummoned, fome of them, that
is to fay, E. F. G. H. 1. K. (naming fuch
of them as appear,* and are fwarn of the
Pannel) and becaufe the Refidue of the Fu-

rors of the fame Jury do not appear, therefore

otber Perfons of -thofe flanding by tbe Court,
by the Sheriff of tbe County aforefaid, at.the
Requeft of the faid A, and by the Command of
the faid Chief Fuftice, are now mewly fet dowo,
whofe Names are affiled in the within-writies
Pannel, according to the: Form of the Statute
in that Cafe made and provided; which f[sid
Furors fo newly fet down, that is to fay, L.
M. N. O. P. Q. &, (naming the Talef
men) Jbeing required, came; who, togethe
with the [aid other Furors before impannelled
and [worn to declare the Truth of the within-
Contents, being eleited, tried and [fworn upm
their Oatbs declare, that the faid C. D. dd
~ not undertake in fuch Manner, &¢. as before,

Though
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Though it is faid that the late A& has ren-
dered the Tales de Circumfiantibus almoft ufe-
lefs, it is fpoken with refpe& to common Ju-
ries ; but where there is a fpecial Jury, it does
not always happen that 12 out of the 24 do
appear; in which Cafe it is common to take
fome from eut of th¢ common Jury to add to
the Pannel of the fpecial Jary to make up the
Number; and in fuch a Cafe thefe common
Jurymen are confidered as Tales-men, viz.

R Poftea at the AMzes, with a Tales.

Afterwards, (that is to fay) on tbe Day, in the
Year, and at the Place ivithin mentioned, come
as well the within-named J. B. Efg; as ibe
within-named W. R. by their Attornies with-
in-named, before Sir Michael Fofter, Knight,
one of the Fuftices of our Lord the King af-
Signed 10 bold- Pleas before the King bimfelf,
and Sir Sidney Stafford Smythe, Knight, one
of the Barons of our faid Lord tke King of bis
-Court of Exchequer, bis Majefly’s Fuflices af-
Sgned to bold the Affizes for the within-written
County of B. according to the Form of the Sta-
tute, c.  And ceriain of the Farors of the

" Fury, - whereof Mention is within-made, fum-
moned to be upom that Fury (that is to fay)
Sir T.H. Knight, J. E.H. H. J. T. and

- 'W. B. Efguire, come and om that Fury are

Jworn ; and becaufe the Reft of the Furors of
that Jury do not appear, therefore feven otbher
Perfons of the By-fianders, being by the She-
riff within written bereunto elefled at the Re-
queft of the faid J. and by the Command of the

N - Jaid
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faid Sir Miichael Fofter, are now newly fet down,
whefe names are affiled in the within-written
Pannel, according 1o the Form of the Statute,
&¢c. and which faid Furors, fo newly fet down,
(that és to fay) C. G. R. B. F. P. J. W,
T.P. J. W. and J. L. Gentlemen, being re-
quired, come likewife, and togetber with the
Jaid other Furors before impannelled, being tried
and fworn te [peak the Truth of the Matters
within contained, wupon tbeir Oatbhs Jay that
the faid W. does owe to the faid J. the fum of
500 L. fpecified in the firfk Count of ibe witbin
Declaraticn, being Parcel of the within-men-
tioned Sum of 1000 l. in Manner and Form as
the faid J. bath within thereof complained
againft the [aid W. And they affe/s the Da-
mages of the faid J. by Reafon thereof, befides
bis Cofts and Charges by bim about bis Suit
in this Bebalf laid out and expended, to ome
Shilling, and for bis faid Cofts and Charges to
forty Shillings. And the Furors aforefaid
upon their [aid Oatbs furtber [ay, that as io
the Refidue of the faid fum of 1000). tbe faid
'W. does not owe the fame, or any Part there-
of, to the faid J. as the faid W. bath in
Ppleading within alledged.

N. B. This A&ion was for Bribery at the Elec-

tion of a Member for Abingdon in Com. Berks.

The Judgment.

Therefore it is confidered that the faid J. B. do

recover againft tbe faid W. R. bis faid Debt
and Damages by tbe faid Fury in Form afore-
Jaid affefled, and alfo . Y. for bis faid Goffs

and
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"and Charges by the Court of our faid Lord the
King, mow bere, adjudged of Increafe to the
Sfaid’ J. by bis Affent, wbich Damages in i1be

whole amcunt to fix bundred, €5c.  Pounds;’

and the faid William in Mercy, €¢

‘The Pafiea being ingrofled on the Back of.
the Record, the lgarty intitled to it, on the
Day in Baak, (or afterwards) gives a Rule on
the Poffes in the King's .Bench, called a Rule
for Judgment; which Ruleis out in four Days,
exclufive after the giving it.” But till this Rule
is expired, final Judgment eannot be figned.
Thefe four Days are allowed for the other Par-
ty to move in Arreft of the Judgment,  or far:
a new Trial ; or he may bring .a Writ of Error.
And though no fuch Rule is given in the Com=
mon Pleas, yet the fame Time is allowed there
for the fame Purpofes ; and if nothing'is dene
to avoid the Judgment, then the Party, havin

got the Pafica I%ampéd with a double Half-
crown Stamp, carries the fame to the proper
Officer, that 1s, the Mafter, or Secondary of the
King’s Bench Office, or the Prothonotary in the
Common Pleas, to tax his Cofts thereon. . This
is called figning the fize! Judgment, and the
Cofts are called Cofts de sncremento, or tricreafed
Cofts. C R o

Of Cofts. . . .

" It has been obferved, that there was no fuch
Thing as Cofts at Commbn Law, but that, if
the Plaintiff did nos prévail, he was amerced for
his falfe Claim ; and if he did prevail, the De-
fendant ' ‘was' in  Mifericordia, for his unjuft

‘ N 2 Detention
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Detention of the Plaintiff’'s Right. It was
called in Mifericordia, becaufe the Amercia-
ment to be impofed was to be but fmall,
and rather lefs than the Offence, according to
Magna Charta, c. 14.

Thefe Amerciaments were then inftead of Cofts;
and though the Ufe is gone, the Term fill rc-

- mains, for where the Plaintiff or Defendant

in the Aétion fails, the Entry of the Judgment
is ftill Jdeo in Mifericordia, &¢c. But as this
made no Amends to the Plaintiff for the Coffs
he had been out of Pocket, the Statute of Glos-
¢efer 6 Ed. 1. c. 1. was made, whereby if any
Perfon recovered Damages in a Plea perfonal or
mixed, be fbould bave bis Coffs. ‘This is faid to
be the Original of Cofts de incremento, for then
the Damages were found by the Jury; and the
Court,. inftead of Amerciaments, ufed to tax
the moderate Fees of Counfel and Attornies.

Thus it ftood for the Plaintiff, until the 43 E/.
¢. 6. whereby, if the Plaintiff did not recover in
a perfonal Action (not concerning Freehold nor
Affault and Battery) 40 s. he thould have no
more Cofts than Damages, unlefs, €5c. ‘The
feveral Statutes relating to Cofts and Damages
arethe 6 Ed. 1. ¢c. 1. 6 Ed. 2. ¢ 14. 3. H.
7.¢.10. 23H.8.¢c.15. 8 ELc. 2. 18El
c.15. 43 Bl ¢c. 6. 4Fa.1.¢.3. 7 Fa. 1.
¢ §. 21 fa.1.¢. 16. 13 Car.2.¢. 2. 22
& 23Car. 2. ¢c. 9. §& 6 W. & M. c. 12.
8& gW.3 ¢c.10. MG 12W"3. ¢ g
4 & 5 Am. c. 16, & ‘

The awarding of Coffs was always difere-
tionary in the Court, and formerly the Puifne
Judge of the Court ufed to allow the Cofts, and
make a {pm’al Rule for the Payment of them;
upon the Service whereof, and Refufal of

"~ Pay-
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Payment, an Attachment ufed to iffue. But
now it is become the Courfe of the Courts to
refer the taxing of the Coffs to the Secondary and
Prathonotaries, and not to make any fpecial
Rules for fuch Matters. And thefe Officers
have a difcretionary Power to allow what is
reafonable, and difallow what is not fo; for
fuch Cofts are only to be allowed as have ne--
ceflarily occurred in the Profecution, or where
one of the Parties has caufed the other to have
been at extraordinary Charges. And there-
fore it has been held that Cofts ought not to
be paid for the putting off a Trial, where no
Fault was in the Party againft whom it was
moved. In like Manner, no Coffs thould be
allowed for unreafonable Motions, nor for ex-
traordinary Fees to Counfel, as retaining Fees,
€5¢. nor extraordinary Expences on Witneffes
at the Trial, nor paying them beyond what is
ufually allowed for their Attendance, &¢c. but
for fuch Expences only as the Party was ne-
ceffarily put to in the Profecution of the Suit.
And hence arifes the Difference in Cotts be-
tween Party and Party, and Cofts between the
- Attorney and his Client.

When the Cofts on the Poffea are taxed,
(which is moft frequently done on an Affidavit
of the increafed Cofts) final Judgment is then
faid to be figned, and is then ready to be en-
tered up on the Roll. .

F enteting up Judgment on the Roll
fn the Bing's Wench.

It has been obferved before, that the fecond
Placita in the Record for Trial, was a general

N3 Entry
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Entry made ufe of to fupply the Continuances
of the enire, even to that Term mentioned in

.that Placita, (which was the Term of Trial)

and ferved to fhew the Court that the Iffue
was continued to the laft Term. It was like-
wife a Warrant to the Officer to continue the
Venire until then, when he came to enter up
the Judgment on the Iffue Roll. And this
introduced the general formal Beginning with
Poftea .Continuato inde Proceffu, in entering up
the Judgment, viz.

~— Tht Iffue ends with, The fame Day is
given: to the Parties aforefaid at the fame
Plice, then they go cn with * dfterwards the
Procefs' thereof being continued between th
- Parties aforefaid, of the Plea aforefaid, by the
. Jury aforefaid, being refpited between them
before our Lord the King at Weftminfter,
- until next after (the
. Return of the Diftringas) T unlefs the Fufices
- of our Lord the King, affigned to take the
. Affizes in the County aforefaid, fball firft come
em.. the - Dayof at
R. in the faid County of B. according to the
Form of the Statute -in fuch Cafe made and
- provided, ¥ for Default of the Jurors, becaufe

: * Aftersvards the Procefi, &c. that is, the Writ of
Vewire, T

1 If the Caufe is tried in Town, it is, Unle/s 2he King’y
right trufly and awell-beloved William Lord Mansfield, is
Majefly’s Chief Fuftice affigned to bold Pleas before the King
bimfellf, JSball firft come on the Da at
the Guildhall of tke Tity of London, or ‘Weftminfter-hall,
§Jc. Andthen alfo— - .

And the faid Chicf Fuflice before whom, & c. femt bither
bis Record, &c. )

+ For Default of the Furors, &e, This is only a Recital
of Part of the Award of the Diftringas, grounded on a fup-
yOIed/ Default of the Jurors not coming on the Penire.

non¢
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none of them did appear, £ at wbhich Day
before our Lord the King at Wetminfter the
aforefaid A. B. comes by the fuid R. B.
bis Attorney aforefaid; and the faid Fupices
of our faid Lord the King, before whom, &c.
Jent bither their Record bad in thefe Wards,
to wit, Afterwards, that is to fay, on the | Day
and at the Place within contained before ——
(here comes in the Poffea, wverbatim; after
which follows the Judgment.) Zberefore it
is confidered that the [aid A. B. recover again
~ the faid C. D. bis faid Damages, by tbe [aid
Fury in Form aforefaid affeffed; and alfo
(the Cofts de incremento) for bis faid Cofts
and Charges, by the Court of our [aid Lord
the King now bere adjudged of Increafe to
the faid A.B. with bis Affent, which Dar
mages in the whole amount to
And the faid C. in Merey, .

If what is before alledged be confidered, that
is, that anciently the Court of King’s Bench
had fo little to do in Civil Aétions, that they
had not Bufinefs to {it the whole Term, de Dse
in Diem, but adjourned from one Day to an-
other, in" the fame Term, and gave a Day to
the Parties to be prefent when they did fic.
If this, I fay, be confidered, there will fome
Reafon appear for the Ufe of a fecond Placita,
though the Caufe was tried the fame Term that
the Iffue was joined; and likewife for their
beginning the Entry of the Judgment on the
Roll with Pofiea Continuato inde Proceffu, &Jc.

t 4t which Day, &c, That is, on the Return of the
Diftringas.

|| On the Day and at the Place,&5¢c. The Day and Place of
Nifi prins mentioned in the Fxrar, or Award of the Diffringas.

N 4 Buc

183



134

An Hiftorical Treatife of a Suit at Law.

But at prefent they both feem, not only un-
neceflary, but very incoherent; for this Form
is now ufed when there is no Continuance at
all, as when the Caule is tried the fame Term
the Iffue is joined, in which Cafe the Penire is
returned in the fame Term, on which wvery
Return Day the Difiringas is tefted. Where
then is any Continuance of the Procefs ?

When the Caufe is not tried the fame Term
the Iffue is joined, then the firft Venire, awarded
by the Iffue, is continued by Vicecomes non mifit
Breve ; and fo on in like Manner, from Term
to Term, until the Diftringas iffues; and the
laft Venire is continued, as before, by Poftea
Continuato, & ¢. thus:

the fame Day is given to the Parties afore-
“faid at the fame Place; * at which Day
before our Lord the King at Weftminfter
came the Parties aforefaid, by their Attornies
aforefaid, and the Sberiff of Berks did mot
return the faid Writ, nor did they do any
Thing thereupon s therefore let a Fury come
thereupon before our Lord the King at Weft-
minfter, on next after

(fome Return in the Term next after that the
JSirg Writ was returnable in) wbo are in no
wife of Kin either to the faid A. B. or to the [aid
C. D. to take Cognizance upon their Oath of
the whole Truth of the Premiffes, becanfe as
well the faid C. D. as the faid A. bave put’
themfelves upon that Fury; the fame Day is
given to tbe Parties aforefsid at the fame
Place, (if there is to be other Continuances
to other Terms, begin again for each) at
which Day before our Lord the King at Weft.
minft er came the Parties aforefaid, by their

* 4t which Day, &c. i. ¢, on the Return Day of the Penire,
- ' Attornies
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Aitornies aforefaid, and the faid Sberiff of B.
did not return the faid Writ, nor did ibey
do any thing thereupon ; thercfore, as before,
let a Fury come, &¢. (to the next Term, and
fo on from Term to Term, to that wherein
the Diftringas is returnable.) Afterwards the
Procefs being comtinued between the Pariies
aforefaid of 1be Plea aforefaid, by the Fury
being refpited between them, before our Lord
tbe King at Weltminfter, uwil
next after unlefs bis
" Majefly’s Fuplices affigned to bold the Affizes
in the Ceunty aforefaid [fbould firfp come on
Saturday sbe Day of
at R. in the faid County, according to the
Form of the Statute in fuch Cafe made and
provided, for Default of the Furors, becanfe
none of them did appear; at wbich Day be-
Jore eur Lord tbe King at Weftminfter tbe
aforefaid A. B. comes by the faid R. B. bis
Attorney, and bis faid Majefly’'s Fupices be-
Sore whom, &c. fent bither their Record bad
in thefe Words, to wit, Afterwards, tbat is
%0 fay, on the Day and in ibe Year, and at
the Place, (Fc. (the Pofea werbatim) there-
fore it is confidered, ¢,

Df the &ntry of the Judgment on the
Roll in the Tommion Pleas.

The Entry of the Judgment on the Roll in
the Common Pleas differs in Form from that in
the King’s Bench, though it is the fame in Sub-
ftance. The Reafon of this Difference is, that
in the Common Pleas they allow no Continuance
of the Procefs, when the Caufe ds tried the
fame Term the [flue is joined, and for the

' fame

18¢
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-fame Reafon they ufe no fecond Placita ; there-

fore, inftead of Pofiea Continuato inde Proceffu,
after the Clofe of the Iffue, they begin more
properly thus:

At which Day (i. e. the Return Day of the
Venire) tbe Fury between the Parties afore-
Jaid, in the Plea aforcfaid, was refpited there-
upon between them bere until the Morrow of
All Souls, (i. e. the Return of the Habeas
Corpora) them mext following, unlefs the Fuf-
- dices of our Sovereign Lord tbe King affigned
80 take the Affizes in the County aforefaid by
Form of the Statute, &c. fbould firfp come on

the Day of

then mext paff, at A. in the County aforefaid;
and now bere at this Day, (i. e. the Return
Day of the Habeas Corpora above) the faid
A. B. comes by bis Attorney aforefaid, and the
Jaid Fafices of Afpze before whom, Se. fent
bere ibeir Record im thefe Words: After-
wards, that is te fay, on the Day, &c. (the
Pofiea verbatim) therefore it is confidered that
the faid A. do recover bis faid Damages againft
sbe f2id C. to Pounds affeffed by tbe
Jaid Fury in Form aforefaid ; and alfo ‘
Pounds adjudged by the Court bere to the faid
A. at bis Requeft of Increafe for bis faid Cofis
and Damages;, which [aid Damages in the
whole amount to Pounds, and

~ #be faid C. in Merey, &c.

But if the Caufe is not tried the Term Iffue
is joined, then is added a fecond Placita ; and
the firft Venire is continued by Vicecomes mon
mifit Breve only : after which Continuance they
begin as above, 4t which Day the Fury, &

’ without
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without ever any Poffea Continuato, &¢. for

that would feem to be a Continuance upon a -

Continuance. _ _
The Queftionis, If the Refpite of the Jury
is a Continuance of the Procefs, to give fome
Colour for the Entry by Poftea Continuato,
Zic. in the King’s Bench? If not, we muft
ave Recourfe to the former Reafon affigned
for this Entry, viz. that Continuances in the
King’s Bench were from one Day to another,
in. the fame Term; which Reafon will not

hold good at this Day, the Continuances being -

fsom Term to Term only.

The Entry of the Judgment varies, accord-
ing to the Jydgment that is given, of which
the Books of Praltice are fufficiently full.
However, two Things may be here obferved,
as they are prefumed to have been ufed before
any Cofts were given by the Judgment, ac-
cording to the Stat. 6 E. 1. viz. the amercing
the Plaintiff for his falfe Claim; and the De-
fendant for his unjuft Detention of the Plain-
tiff’s Right, &¢. Inregard to the firft, where
the Defendant prevails, the Entry of the Judg-
ment ‘againft the Plaintiff is ftill thus in the
King's Bench :. :

Therefore it is confidered that the faid A. take no-
thing by bis faid Bill, but that be be in Mercy
of the Court for his falfe Clamour, and i1bat
4be faid C. go thereof without Dayy * and it
is further confidered that the faid C. recover
_againf the faid A. - ~ Pounds for bis
Cofts and Charges laid ont by bim alout bis

- ® Thisisan Addition to the former Judgment, fince

the Statute gave Colls,

Defence

. 187,
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Defence in this Bebalf adiudged to the faid C.
by the Court of our [aid Lord the King mow
bere by bis own Affent, according to the Sta-
sute in fuch Cafe made and provided, and that
the faid C. bave Execution thereof.

3n the Common Pleag.

Therefore it is confidered that the faid A. take
nothing by bis [aid Writ, but be in Mercy for
bis falfe Clamour thereupon; and that tbe faid
C. go thereof without Day, * &c. Alfo it
is confidered, &c.

Sometimes, as in Repleven, &e¢. it is, That
the faid A. and bis Pledges for profecuting, are
in Mercy, &e.

In Regard to the fecond, that is, amercing
the Defendant, we have feen before the Judg-
ments with refpet to it. But in all Aions
in both Courts that were Vi et Armis, the Judg-
ment againft him was with a Capiatur, And that
the [aid C. be taken, &c. inftead of in miferi-
cordia, becaufe in this Cafe there was a Fine
due to the King ; and therefore the Judgment
was to be diftinguifhed on every Roll by put-
ting the Word Mi’a, or Capiatur in the Mar-
gin, as is fuppofed for the more ready finding
the Capiatur Fines, in order to colle¢t them.

Before the Stat. 16 & 17 Car. 2. the not en-
tering the Words Mi’a, or Capiatur, or put-
ting one for the other, was Matter of Error.

To all Fines Imprifonment was incident;
and therefore in A&ions Vi et Armis, where a
Fine was to be fet, the Judgment was, Quid
Defendens Capiatur, that is, Capiatur quoufque

Finem fecerit. But now by the 4 & 5 . &
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M. Capiatur Fines in Ations Vi et Armis are
faid to be taken away, and no Judgment ought
to be entered with a Capiatur. However, the
common Form ftill continues, And that the
Jaid C. be taken, &c. though there be no Fine
fet by the Court; the Reafon of which is, that
inftead thereof, the Plaintiff, upon figning the
final Judgment in fuch Aions, is to pay to the
Officer 6 s. 84. in lieu of the Fine, which
6s. 84. is to be allowed the Plaintiff again in
the Cofts. And ’tis faid, in the Common Pleas
they enter the Judgments with Nibil de Fine
quia remittitur per Stat’. So that by this Sta-
tute a Fine of 6s5. 84. inftead of being taken
away, is rather rendered certain, and to be
paid by the Plaintiff, inftead of the Defendant.
Whether the Plaintff ever gets it again, is
another Thing!
The Capiatur Fine was for a Breach of the
ublic Peace, which every A&ion Vi et Armis
implies, and upon fuch a Record, Procefs of
Outlawry might iffue out of the Crown Office
againft the Defendant for the Fine, if not paid ;
but in Aéions upon the Cafe, &c. where the
Plaintiff did not declare with a Vi et Armis,

there the Defendant was to be amerced only, .

and not saken and imprifoned. And this was
the Reafon of the Difference in the Entries of
the Judgments.

Thus much is faid to fhew to what the for-
mal Parts of the Judgments relate only; ta
which much more might be added.

The Fudgment itfelf is faid to be the Voice
of the Law. And therefore Fudicium femper
pro Veritate accipitur ; and the ancient Words

thereof
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thereof are very fignificant, viz. Confideratam
eft, &c. thereby implying that the Judgment
was given by the Court, upon due Confidera-
tion of the Matter before them. And yet,
before the Statute of Feofails, and thé 4 €9 ¢
Anne, to what a Number of Exceptions, and
vexatious Proceedings upon Writs of Error,
&c. was a Judgment liable ? Efpecially for
Want of Form in the moft trifling, unneceffary,
and almoft infignificant Things imaginable,
viz. the Want of Pledges upon the Bill or
Original, the Omiflion of a Profert in Curia,
the Omiflion of V7 et Armis, or Conitra Pacem,
or Hoc paratus eff Verificare, the Want of Con-
tinuances in the Pleadings, or in the Judg-
ments, &e. e, R -

The only Thing to be obferved further on
this Head, in order to contrat the Proceed-

. ings, is this, whether a general Entry by Poffes

Continuato inde Proceffu, &c. in both Courts,
where the Caufe is not tried the fame Term
the Iffue is joined, but of fome fubfequent
Term, may not be fufficient of itfelf to con-
tinue the firf# Procéfs of Vemire, awarded at
the Clofe of the Iflue to the Term the Fudg-
ment thereon be given, (whether or no it be to
the next Term, or three or or four Terms after
Iflue is joined) and thereby fupply all thofe
Continuances by Vicecomes non mifit Breve; ot
where by Motion in Arreft of Judgment, or Motion
for a ncw Trial, or by arguing a fpecial Verdis,
¢F¢. there are intervening Terms; if not, itis
abfolutely neceffary every intervening Term
thould be particularly taken Notice of in the
‘Entry of the Judgment, or elfe there is an
Error in the Record; which frequently hap-

. pens
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pens for Want of fuch Entries, though no
Notice be taken of it.

~To clear up this Point, and to fhew that it
may, letus fuppofe the Venireto be to the only
Procefs for fummoning a Jury for a Trial.
This Venire is awarded at the Clofe of the Jfue
to be returnable the fame Term the Iffue is
joined ; for Inftance, in Hilary Term. Now
if the Caufe is tried upon this Writ with the
Nifi prius Claufe therein, it is teffed the firff
Day of that Term, and returnable the laf, or
fome Day after the Trial, if in Town ; but if
for the Sittings after Term, ar for the Affzes,
it is reffed the laft Day of that Term, and re-
turnable the fir# of Eafler. And then the
Entry of the Judgment may be very properly
according to the Form ufed in the Common
Pleas, thus: And now bere at this Day (i. e.
the Return Day of the Writ) zbe faid A. B.
comes by bis Attorney aforefaid, and the Fufices
of Affize before whom, &c. fent bere their Re-
cord in thefe Words, Afterwards, that is to [ay,
on the Day and at the Place within contained,
&c. (the Poflea wverbatim) therefore it is confi-
dered, that—{o on with the Judgment. This
is fhort and plain, and yet full and explicit.
But fuppofe the Caufe is to be tried of fome
fubfequent Term, for Inftance, of Trinity Term,
then the Venire awarded at the Clofe of the
Iffue need not be made out, but only fuppofed
to have iffued, (asit is chiefly now) but a new
Venire made out for Trial feffed the firf of
Trinity, and returnable the /sf, or fome Day
after the Trial for Town Caufes; or tzffed the
lafi of Trinity,-and returnable the fir# of Mi
chaelmas Term for the Affizes. In which Cafes
the firft Venire awarded at the Clofe of the

3 . Ifue

‘9t
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Iffue may be continued by fuch a general Entry
as Pofiea Continuato inde proceffu, &5¢. in enter-
ing up the Judgment, viz. Afterwards the
Procefs being continued between the Parties afore-
Jaid, of the Plea aforefaid, untii —— (the Re-
turn of the Venire made out for the Tral)——
at which Day the faid A. B. comes by bis At-
torney aforefaid, and the Fuflices, &c. Now if
fuch a general Entry may be allowed to be 2
Continuance of the firft Writ awarded in Hilary
Term, it will fupply all thofe Entries on the
Roll by Vicecomes non mifit Breve, &c. from
Term to Term, until the entering up of the
Judgment, in a very plain and fimple Man-
ner. And by this it is evident that the Writs
of Diftringas and Habeas Corpora may be well
fpared, and then of Confequence there will be
no Occafion for the Entry of the Furat. on the

- Record; and this, I prefume, will be agree-

able to the original Ufe of this Writ.

Though the Entry of the final Fudgment on -
the Ro// is confidered here as the next Pro-
ceeding after figning the Fudgment, yet this need
not be immediately done ; for upen figning the
Judgment, the Party intitled to the Benefit of
it may firit bring an Action on his Judgment,
or he may have an Execution for the Satisfac-.
tion of his Damages, or Debt and Cofts, and
afterwards enter up his final Judgment to war-
rant fuch Aéion or Execution.

An Aéion is faid to be Frufus et Finis
Legis, the Fruit and End of the Suit; for, as
obferved before, the Fxecution doth begin af-
ter the Action or Suit is ended : and therefore
a Treatife of a Suit at Law ought to end

here
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here with the Judgment. But as there are fe-
veral Writs of Execution now in Ufe, it may
not be improper to take a flight View of them
before we conclude.

Of an Crecution.

An Execution is a judicial Writ, grounded
" on the Judgment of the Court from whence it
iffues; and is fuppofed to be granted by the
Court, at the Requeit of the Party at whofe
Suitit is, to give him Satisfaction on the Judg-
ment which he hath obtained. And therefore
an Execution cannot be fued out in one Court,
upon a Judgment obtained in another.

There are three Sorts of Executions com-
monly in Ufe at this Time, for the obtaining
Satisf};&ion for a Debt, Damages, or Cofts
given by the Judgment, viz.

. A Capias ad Satisfaciendum againft the Body
of the Defendant only ;

A Fieri facias againft the Goods and Chat-

tels of the Defendant only, and .

An Elegit againft the Goods and Chattels,
(except Oxen and Beafts of the Plough)and
alfo one half of the Defendant’s Lands, to hold
_ by the Plaintiff, until the Debt or Damages and

Cofts are fatisfied.

The Ca’ Sa’ was given by the Statute of
Marlebridge, c. 23. This Writ, by the Com-
mon Law, iffued only in Trefpafs quare Vi et
Armis ; but by the Statute 25 Ed. 3. it may
- iffue in other Cafes, before which Time we
fee™how tender the Common Law was of re-
ftraining 2 Man’s Liberty. And now, indeed,
whenever the Body is taken by this Writ, the

0 Plaintiff

193



194

An Hiftorical Treatife of & Suit et Law.

Plaint'ff can have no other Execution againft
his Goods and Chattels, Lands or Tenements;

- for as Corpus bumanum naon recipit AEffimatio-

nem, fo it is deemed the greateft and higheft
Satisfaction one Man can have of another.
And hence, if a Man died in Cuttody before
the 21 7ac. 1. on this Writ, the Debt was pre-
fumed to be fatisfied; but by this Statute, .
24. where a Defendant dies in Cuftody on this |
Writ, the Plaintiff, ‘or his Executors and Ad-
miniftrators, by reviving the Judgment, may
have a new Execution againft his Lands of
Goods. ‘

The F?’ Fa’ was the only Writ of Execy-
tion that lay at Common Law, and was after-
wards confirmed by the Statute of #efminfier.
2. If this Writ iffues, and the Defendanthas
not any Goods or Chattels, whereby the Debt
and Damages may be levied ; or if only Part
thereof be levied, the Plaintiff at the Return
thereof may have anothér Writ of Execution,
either another F¥’ Fa’, or a Ca’ Sa’, or an Elegit,
for further Satisfaction.

The Elegir was given by the Statute of #ef-
minfter 2. ¢. 18, If upon this Writ only Goods
and Chattels be levied, and thofe not fufficient
to fatisfy the Plaintiff®s Debts and Damages,
the Plaintiff may have another Execution, either
a Ca’ §a’, ora I7 Fa', or another Elegit, it he-
ing in Effet but a F7’ Fa’, and the Law is very
defirous 2 Man fhould have a full Satisfa&tion
on his Judgment.

And yet we can’t but obferve one very
great Hardfhip that lies on the Plaintiff in_this
Refpect, and that is this: When a Plaintif
has obtained 2 Judgment for a Debt in Cafe,
&c. on a Trial or Writ of Inquiry, the Cofty

allowed
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allowed on figning ‘final Judgment are up to'

that Time orly, and the Cofts of an Execu-
tion, and levying the Deb®and Cefts, are not
confidered. Therefore, if the Plaintiff takes
out an Execution, the Cofts thereof with the
Sheriff’s Warrant, the Officer’s Fee for taking
the Defendant, or taking and keeping Poffef-
fion of his Goods, the Appraifement and In-
ventory, the Bill of Sale, and the Sheriff’s
Poundage, muft be all paid aus of the Plain-
tiff’s Debt; and this may amount ta 404. at
the laft, and oftener to 3 or 4/. which is a
great deal out of a Debt of 5 or 6 /. or out of
20/. and muft give great Diffatisfaction to a
Suitor.

*Tis hard enough for a Man to be forced to
take any Remedy at all for a juft Debt, and
how much more fo, if after he has obtained
a Judgment for his Debt and Cofts, as he ima-
gines, he is ftill to be put to this further Ex-
pence ? I bave recovered my Debts andoCofts by
a Fudgment of the Court, and yet am fo much
out of Pocket !.

The Reafon, as prefumed, why this is not
confidered, and allowed for in Cofts, on fign-
ing the final Judgment, is, becaufe the Court
don’t know what Remedy the Plaintiff will
take on his Judgment; as inftead of an Execu-
tion he may chufe to bring an A&ion on it,
and then only he can recover his Cofts with-
out fuch Expence. But even then, the Re-
medy is often worfe than the Difeafe; for if
the Defendant can’t pay the Cofts of one Suit,
how can it be expected he fhould pay the Cofts
of two ? .

Y
.

02 The
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An Hiforical Treatife of a Suit at Lamw.

The Hardthip is the fame on a Defendant,
where he prevails. But in order to remedy
this, it is a Pity timt the Party is not at Li-
berty to make his Election, on figning his
final Judgment, what Method he will take
that the Officer may make an Allowance ac-
cordingly. ‘

It is for this Reafon that Bonds and War-
rants of Attorney to confefs Judgment are
made in double the Sum, becaufe by recover-
ing the Penalty, thefe Cofts may be taken
thereout.

APPENDIX.



[ 1971

v S

APPENDIX

Of ‘an Iffue joined in the Common Pleas in
an Attion of Trefpafs for fifbing, &ec.
Cooke.

Hilary Term in the Thirty-third Year of
the Reign'of King George the Second.

Oxfordfbire, } RANCIS G. late of #arbo- Declaration.
te wit. rough, in the faid County,
Yeoman ; William A. late of the fame Place,
Vittualler; Fobn E. late of the fame Place,
Labourer; Jofeph A. late of the fame Place,
Maltfter; and Samuel H. late of Benfington, in
the faid County, Gentleman, were attached
. to anfwer Edward B. of a Plea wherefore with
Force and Arms they fithed in the free Fithery
of the faid Edward, in the River Thames, at
Shillingford, within the Parith of Warborough,
in the faid County of Oxford, and the Fifh of
the Value of twenty Pounds thereout took
and carried away; and alfo wherefore, with
Force and Arms, they fithed in the feveral
Fithery of the faid Edward in the River Thames
at Shillingford aforefaid, within the Parifh of
Warborough aforefaid, in the faid County of
Oxford, and the Fifh of the Value of other
twenty Pounds thereout took and carried away,
and other Wrongs there did to the faid Ed-
ward, to the great Damage of the faid Ed-
ward, and againft the Peace of our ‘Lord the
prefent King: And whereupon the faid Ed-

award, by A. B: his-Attorney, complains that
- O3 the
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1t Count.

24 Count.

APPENTDTI X.

. the faid Francis, William, Fobn, _‘}‘Q/ep.b, and

Samuel, on the firft Day of Fanuary in the
Year of our Lord one thoufand feven hundred
and fifty-nine, and on divers other Days and
Times between that Day and the twentieth
Day of November then next following, with
Force and Arms fithed in the free Fithery of
the faid Edward, in the River Thames, at Shil-
lingford aforefaid, within the Parifh of W aréo-
rough aforefaid, in the faid County of Oxferd,
and the Fifh, to wit, one Salmon, twenty
Barbels, twenty Jacks, one thoufand Perches,
one thoufand Blays, one thoufand Roaches,
one thoufand Daces, one thoufand Gudgeons,
and one thoufand Eels, of the Value, &5,
thereout took and carried away; And alfo for
that the faid Francis, William, Fobn, 7 ofepb,
and Samuel, on the faid firft Day of Fanuary
in the Year aforefaid, and on divers other
Days and Times between that Day and the
twentieth Day of November then next fol-
lowing, with Force and Arms fithed in the
Jeveral Fifhery of the faid Edward, in the
River Thames, at Shillingford aforefaid, with-
in the Parith of Warborough aforefaid, in
the faid County of Oxford, and the Fifh, to
wit, one Salmon, twenty Barbels, twenty
Jacks, one thoufand Perches, one thoufand
Blays, one thoufand Roaches, one thoufand
Daces, one thoufand Gudgeons, and one
thoufand Eels, of the Value, &¢. thereout
took and carried away, and other Wrongs,
&¢. to the great Damage, &¢. and againft
the Peace, &9c. Whereupon the faid Edward
fays that he is injured, and hath fuftained Da-
mage to the Value of twenty Pounds, and
therefore he brings his Suit, &,

And
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Ard the faid Francis, William, Fobn, Jofeph plea. -

and Samnel, by R. Beste their Attorney, come
and defend the Force and Injury, when, €e.

and fay that they arc Not guilty of the Tref--

pafs atorefaid, in Manner and Form as the
faid Edward hath above thereof complained
againft them ; and of this they put themfelves
on the Country; and the faid Edward doth fo
likewife ; and for further Plea as to'the fith-
_ing in the faid Fifhery in the faid f7# Count of
the f{aid Declaration mentioned, and the faid
Fith in the faid gr# Count of the faid Decla-
ration mentioned thercout taking and carrying
away above fuppofed to have been committed
by the faid Francis, William, Jobn, Fofeph and
Samuel, they the faid Francis, William, Fobn,
Fofeph and Samuel, by Leave of the Court
here for this Purpofe firft had and obtained,
according to the Form of the Statute in fuch
Cafe made and provided, fay, that the faid
Edward ought not t8 have his aforefaid Ac-
tion thcreo% againft them, becaufe they fay
that the faid Fifhery in the fr# Count of the

faid Declaration mentioned, and in which, £¢.’

is, and at the faid {everal Times when, ¢, and
long before, was a Fifhery in and upon a cer-
tain Piece or Parcel of Land, covered with
Water, called the River Thames, adjoining to
a certain Clofe or Piece of Land, called Bury
Mead, otherwife Hafeley Mead, in the Parith
of Warborough aforefaid, and running clofe by
the faid Clofe or Piece of Land, called Bury
Mead, otherwife Hafeley Mead, and extending
in Length the whole Length or Side of the
faid Clofe or Piece of Land called Bary Mead,
otherwife Hafeley Mead, next the faid River,

04 and
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and in Breadth from the Bank of the faid
River next the faid Clofe or Piece of Land,
called Bury Mead, otherwife Hafeley Mead, to
the Middle of the Stream of the faid River;
and that the Prefident and Scholars of Saint
Fobn Baptift College in the Univerfity of Ox-
ford afortfaid, before the firft Time when,
&F¢c. and at the faid feveral Times when, &,

_ were and ftill are feifed in their Demefne as

of Fee of and in four Acres of Land, with the
Appurtenances, lying and being in the faid
Clofe or Piece of Land, called Bury Mead,
otherwife Hafeley Mead, in the Parith of War-
borough aforefaid, and Parcel thereof; and
that they the faid Prefident and Scholars, and
all thofe whofe Eftate they now have, and at
the faid feveral Times when, &¢. had of and
in the faid four Acres of Land, with the
Appurtenances, Parcel, &¢c. from Time
whereof the Memory of Man is not to the
contrary, have had, and shave been ufed and
accuftomed to have, and of Right ought to

. have had, and ftill of Right ought to have for

themfelves, their Farmers and Tenants of the
four Acres of Land, with the Appurtenances,
Parcel, &¢. for the Time being, a free Fifhery
in the faid River Thames, at Warborough afore-
faid, and within the Limits and Bounds above
in this Plea particularly mentioned, every Year,
at all Times of the Year, at free Will and
Pleafure, as' belonging and appertaining to
their aforefaid four Acres of Land, with the
Appurtenances, Parcel, &¢. and the faid Pre-
fident and Scholars being fo feifed of and in
their aforefaid four Acres of Land, with the
Appurtenances, Parcel, {J¢. they the faid

. Prefident



A PPENDTIX..:

Prefident and Scholars, before the firft Time
when, &c. to wit, on the thirtieth Day of
May in the Year of our Lord one thoufand
feven hundred and fifty-eight, at Shillingford
aforefaid in the County aforefaid, by a certain
Indenture then there made between the faid
Prefident and Scholars of the one Part, and
one Richard B. of the other Part, the one Part
of which faid Indenture, fealed with the com=-
mon Seal of the faid Prefident and Scholars,
they the faid Francis, William, Fobn, Fofeph
and Samuel, ndw bring here into Court, the
Date whereof is the Day and Year laft above-
faid, for the Confiderations therein mentioned,
did demife and to Farm let unto the faid
Rickard B. four Acres of Land, with the Ap-
purtenances amongft other Things, Tohave and
to hold the fame unto the {aid Ricbard B. his
Executors, Adminiftrators, and Afligns, from
the Feaft of the Amnunciation of the Bleffed
Virgin Mary then laft paft, until the End and
Term of twenty Years from thenceforth next
enfuing and fully to be compleat and ended;
by virtue of which faid Demife he the faid
Richard B. afterwards and before the firft

Time when, &c. to wit, on the faid thirtieth’

Day of May in the Year of our Losd one
thoufand feven hundred and fifty-eight, en-
tered into the faid four Acres of Land, with
the Appurtenances, Parcel, &9¢. and was, and
from thenceforth hitherto hath been, and ftill
is thereof poffeffed ; and being fo thereof pof-
. fefled, they the faid Francis, William, Fobn,
Fofepb and Samuel, as the Servants of the faid
Ricbard B. and by his Command at the faid
feveral Times when, &, fitbed in the faid

Fifhery
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Fithery above in this Plea particularly men-
tioned, and in which, &¢. as in the free Fithery
of the faid Richard B. and the faid Fifh in the
Jirf Count of the faid Declaration mentioned
thereout took and carried away, as they law-
fully might, for the Caufe aforefaid, which are
the faid fithing in the faid Fifbery in the faid
Jirjt Count of the faid Declaration mentioned,
and the faid Fifh in the faid fr# Count of the
faid Declaration mentioned thercout taking
and carrying away, whereof the faid Edwerd
hath above complained againft them, the faid
Francis, William, Fobn, Fofepb and Samuel;
and this they are ready to verify; wherefore
they pray Judgment if the faid Zdward ought
te have his aforefaid Action thereof agamft
them, €. and for further Plea as to the fithing
in the faid Fifhery in the faid fr# Count of
the faid Declaration mentioned, and the faid
Fifh in the faid firf# Count of the faid Decla-
ration mentioned thereout taking and carrying
away, above fuppofed to have been commit-
ted by the faid Francis, William, Jobn, Fofeph
and Samuel, they the faid Francis, William,
Fobn, Fofepb and Samucl, by like Leave of
the Court here for this Purpofe firft had and
obtained, according to the Form of the Sta-
tute in fuch Cafe made and provided, fay, that
the faid Edward ought not to have his afore-
faid A&ion thereof againft them, becaufe they
fay that the faid Fifhery in the fi7# Count of
the faid Declaration mentioned, and in which,
9c. is, and at the faid feveral Times when,
€5¢. and long before, was a Fithery in and
upon a certain Piece or Parcel of Land, co-
vered with Water, called the River Zhames,

' adjoining

—
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‘adjoining to a certain Clofe or Piece of Land

called Bury Mead, otherwife Hafeley Mead, in

the Parith of #Warboreugh aforefaid, and run-
ning clofe by the faid Clofe or Piece of Land
called Bury Mead, otherwife Hafeley Mead, and
extending in Length the whole Length or
Side of the faid Clofe or Piece of Land called
Bury Mead, otherwife Hafeley Meud, next the

faid River, and in Breadth from the Bank of

the faid River next to the faid Clofe or Piece
of Land called, Bury Mesd, otherwife Hafely
Mead, unto the Middle of the Stream of the
faid River; and that the Prefident and Scho-
lars of Saint Jobn Baptift College in the Uni-

-verfity of Oxford, betore the firft Time when, .

&e. and at the faid feveral Times when, ¢,
were and ftill are feifed in their Demefne as of
Fee, of and in four ‘Acres of Land, with the
Appurtenances, lying and being in the faid
Clofe or Piece of Land, called Bury Mead,

otherwife Hafeley Mead, and Parcel thereof;

and that they the faid Prefident and Scholars,
and all thofe whofe Eftate they now have, and

at the faid feveral Times when, &¢. had of -

and in the faid lait-mentioned four Agres of
Land, with the Appurtenances, from Time
whereof the Memory of Man is not to the
contrary, have had, and have been ufed and
accuftomed to have, and of Right ought o
have had, and ftill of Right ought to have for
them{clves, their Farmers and Tenants of the
aforefaid laft-mentioned four Acres of Land,
with the Appurtenances, Parcel, &¢. for the
Time being, Common of Fithery in the faid
River Thames, at Warborough aforefaid, and
within the Limits and Bounds above in this

Plea
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Plea particularly mentioned, every Year, at all
Times of the Year, a: their free Will and
Pleafure, as belonging and ‘appertaining to
their aforefaid laft-mentioned four Acres of
Land, with the Appurtenances, Parcel, &e.
and the faid Prefident and Scholars being fo
feifed of and in the aforefaid laft-mentioned
four Acres of Land, with the Appurtenances,
they the faid Prefident and Scholars, before the
firft Time when, &¢. te wit, on the thirtieth
Day of May in the Year of our Lord one
thoufand feven hundred and fifty-eight, at
Shillingford aforefaid in the County aforefaid,
by a certain Indenture then and there made
between the faid Prefident and Scholars of the
one Part, and the faid Richard B. of the
other Part, one Part of which faid laft-men-
tioned Indenture, fealed with the Common
Seal of the faid Prefident and Scholars, they
the faid Francis, William, Fobn, Fojeph and
Samuel now bring here into Court, the Date
whereof is the Day and Year laft aforefaid,
for the Confideration therein mentioned, did
demife and to Farm lett unto the faid Richara
B. the faid laft-mentioned four Acres of Land,
with the Appurtenances, Parcel, &¢. to have
and to hold the fame unto the faid Richard B.
his Executors, Adminiftrators and Affigns,
from the Feaft of the Anuunciation of the ble/-
Jfed Virgin Mary then laft paft, unto the End
and Term of twenty Years from thenceforth
next enfuing ‘and fully to be cgmpleat and
ended ; by virtue of which faid Demife the
faid Richerd B. afterwards, and before the firft
Time when, 9¢. to wit, on the faid thirtieth
Day of May in the Year of our Lord one

thoufand
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thoufand feven hundred and fifty-eight afore-
faid, entered into the faid laft-mentioned four
Acres of Land, with the Appurtenances fo
demifed in Form aforefaid, Parcel, &5¢. and
at the faid feveral Times when, &¢. was, and
from thenceforth hitherto hath been, and ftill
is thereof pofleffed ; and being fo thereof pof-
fefled, they the faid Francis, William, Fobn,
Fofeph and Samuel, as the Servants of the faid
Richard B. and by his Command, at the faid
feveral Times when, &¢. fithed in the faid
Fifhery above in this Plea particularly men-
tioned, and in which, &¢. as in the commor
Fifhery of the faid Richard B. there ; and the
faid Fifh in the fir# Count of the f{aid Decla-
ration mentioned thereout took and carried
away, to the Ufe of the faid Ricbard B. ufing
the faid Common of Fifhery of him the faid
Richard B. as they lawfully might, for the
Caufe aforefaid, which are the faid fithing in
the f2id Fifhery in the faid fr# Count of the
faid Declaration mentioned, and the faid Fith
in the faid jfir# Count of the faid Declaration
mentioned thereout taking and carrying away,
whereof the faid Edward hath above com-
plained againft them the faid Francis, William,
Fobn, Fofeph and Samuel; and this they are
ready to verify; Wherefore they pray Judg-
ment if the faid Edward ought to have his
aforefaid Ation thereof againft them, .
and for further Plea, as to the fithing in the faid
Fifhery in the faid fir# Count of the faid De-
claration mentidned, and the faid Fithin the faid
fir/t Count of the faid Declaration mentioned
thereout taking and carrying away, above fup-
pofed to have been committed by the faid

_ : Francis,
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Francis, William, Fobn, Fofeph and Samuel,
they the faid Francis, William, Fobn, Fofeph
and Samuel, by like Leave of the Court here
for this Purpofe firit had and obtained, ac-
cording to the Form of the Statute in fuch
Cafe made and provided, fay, that the faid
Edward aught not to have his aforefaid A&ion
thereof againft them, becaufe they fay that
the faid Fithery in the fir# Count of the faid
Declaration mentioned, 3nd in which, £3e. is,
. and at the faid feveral Times when, &9¢. and
long before, was 3 Fithery in and wpoa 3 cer-
tain Piece or Parcel of Land, covered with
Water, called the River Thames, adjoining to
a certain Clofe or Parcel of Land, called Bary
Mead, othexwife Hafeley Megd, in the Parifh of |
Warberough aforefad, and running clofe by
the faid Clofe or Picce of Land, called Busy
. Mzead, otherwile Hefelsy Mead, and extending
ipn Length the whole Length or Side of the
faid Clofe or Piece of Land called Bury Miad,
otherwife Hafeley Mead next the faid River,
and in Breadth from the Bank of the faid Ri-
ver next to the faid Clofe or Piece of Land,
called Bury Mead, otherwife Hafeley Mead, un-
to the Middle of the Stream of the faid River,
and which faid Fifhery above in this Ples
particulasly mentioned, and in which,. &e. i,
and at the {aid feveral Times when, €F¢. was
the free Fifhery of the faid Prefident and Scho-
lars of Saint Fobn Baptifp College in the Uni-
verfity of Oxford; for which Reafon they the
faid Francis, William, jobn, Pofeph and Ss-
muel, as the Servants of the faid Prefident and
Scholars, and by their Command, at the faid
foveral Timesewhen, &c. fithed in the faid

Yifhery




A PPENDTIX

Fifhery above in this Plea particularly men-
tioned, and in which, &¢. as in the free
Fithery of the faid Prefident and Scholars;
and the faid Fith in the fir# Count of the faid
Declaratian mentioned, as the Fifh of the faid
Fithery of them the faid Prefident and Sche-
lars, thereout took and carried away, as it was
lawful for them ta do, for the Caufe afarefaid,
which are the faid fithing in the faid Fifhery
in the faid £7# Count of the faid Declaration
mentianed, and the faid Fifh in the faid firf
Count of the faid Declaration mentioned
thereout taking and carrying away, whereof
the faid Edward hath above complained againft
them the faid Francis, William, Fobn, Fof

and Samuel ; and this they are ready to verify;
‘Wherefore they pray Judgment if the faid E4-
ward ought to have his aforefaid Action there-
of againft them, J¢. And for further Plea
as to fithing in the faid Fithery in the faid
Jecond Count of the faid Declaration men-
tioned, and the faid Fith in the faid fecond
Count of the faid Declaration mentioned there-
out taking and carrying away, above fuppofed
to have been committed by the faid Frencis,
William, Jobn, Jofepb and Samuel, they the faid
Francis, William, Jobn, Fofepb and Samuel, by
Leave of the Court here for this Purpafe firft
had and obtained, according to the Form of the
Statute in fuch Cafe made and provided, fay,
that the faid Edward ought not to have or

maintain his aforefaid Aétion thereof againft

them, becapfe they fay that the faid Fifhery
in the faid fecond Count of the faid Declara-
tion mentioned, is, and at the faid feveral
Times when, &¢. and long before, was a
Piece or ‘Parcel of Land, covered with Water,

2 ' called
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called the River Thames, adjoining to a certain
Clofe or Piece of Land, called Bury Mead,
otherwife Hafeley Mead, in the Parith of War-

. borough aforefaid, and running clofe by and

along the faid Clofe or Piece of Land called
Bury Mead, otherwife Hafeley Mead, and ex-
tending in Length the whole Length or Side
of the faid Clofe or Piece of Land called Bury
Mead, otherwife Hafeley Mead, next the faid
River, and in Breadth from the Bank of the
faid River next the faid Clofe or Piece of Land
called Bury Mead, otherwife Hafeley Mead,
unto the Middle of the Stream of the faid
River; and that the Prefident and Scho-
lars of Saint Jobn Baptist College in the Uni-
verfity of Oxford, before the firft Time when,
&c. and at the fard feveral Times when, &.
were and ftilY are feifed in their Demefne as
of Fee of and in four Acres of Land, with
the Appurtenances, lying and being in the
Parifh aforefaid, in the faid Clofe or Piece of.
Land called Bury Mead, otherwife Hafeley
Mead, and Parcel thereof; and that they the
faid Prefident and Scholars, and all thofe whofe
Eftate they now have, and at the faid feveral
Times when, &¢. had of and in the aforefaid
laft-mentioned four Acres of Land, with the
Appurtenances, Parcel, &¢. from Time where-
of the Memory of Man is not to the contrary,
have had, and have been ufed and accuftomed
to have, and of Right ought to have had for
themfelves, their Farmers and Tenants of
the faid laft-mentioned four Acres of ‘Land,
with the Appurtenances, Parcel, &e. for the
Time being, a free Fifhery in the faid River
Thames, at Warborough aforefaid, and within

the



APPENDIX.. 209

the Limits and Bounds above in this Plea
particularly mentioned, every Year, at all
Times of the Year, at their free Will and
Pleafure, as belonging to the faid laft-men-
tioned four Acres of Land, with the Appur-
tenances, Parcel, &’¢c. and the faid Frefident
and Scholars being fo feifed of and in their
aforefaid lift-mentioned four Acres of Land,
with the Appurtenances, Parcel, &5¢. they the
faid Prefident and Scholars, before the firft
Time when, &¢c. to wit, on the thirtieth Day
of May in the Year of our Lord one thoufand
feven hundred and fifty eight, at Shillingford
aforefaid in the County aforefaid, by a cer-
tain Indenture then and there made between
the faid Prefident and Scholars of the one Part,
and the aforefaid Richard B. of the other Part,
the one Part of which faid laft mentioned In-
denture, fealed with the common Seal of the
faid Prefident and Scholars, they the faid
Francis, William, Fobn, Fofeph and Samuel
now bring here into Court, the Date whereof
is the fame Day and Year laft aforefaid, for
the Confiderations therein mentioned, did de-
mife and to Farm lett unto the faid Richard B.
the faid four Acres of Land, with the Appur-
tenances, Parcel, &c. To have and to hold
the fame unto the faid Richard B. his Execu-
tors, Adminiftrators and Afligns, from the
Fealt of the /nnunciation of the Blefled Virgin
Mary then laft paft, until the End and Term
of twenty Years from thence next enfuing and
fully to be compleat and ended; by virtue of
which faid laft-mentioned Demife he the faid
Richard B. afterwards, and before the firft
Time when, &¢c. to wit, on the faid thirtieth

: P E Day
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Day of May in the Year of our Lord one
thoufand feven hundred and fifty-eight, en-
tered into the faid laft-mentioned four Acres
of Land fo demifed in Form aforefaid, with
the Appurtenances, Parcel, &¢. and was and
from thenceforth hitherto hath been, and fill
is thereof poffefled ; and being fo thereof pof-
fefled, they the faid Francis, William, Fobn,
Fofepb and Samuel, as the Servants of the faid ~
Richard B. and by his Command, at the faid
feveral Times when, &¢. fithed in the faid
Fifhery above in this Plea particularly men-
tioned, and in which, &J¢. as in the free Fithery
of the faid Richard B. and the faid Fith in
the fir# Count of thefaid Declaration men-
tioned thereout took and carried away as the
Fifh of the faid Ricbard B. coming out of the
free Fifhery of the faid Richard B. as they
lawfully might, for the Caufe aforefaid, which
are the faid fithing in the faid Fifhery in the faid
Jecond Count of the faid Declaration mentioned,
and the faid Fifh in the faid fecand Count of
the faid Declaration mentioned thereout taking
and carrying away, whereof the faid Edward .

" hath complained againft them the faid Francis,
© William, Fobn, Fofeph and Samuel; and this

they are ready to verify; Wherefore they pray
Judgment if the faid Edward ought to have
his aforefaid Aion thereof againft them, &¢.
And for further Plea as to the fithing in the
faid Fifhery in the faid fecond Count of the faid
Declaration mentioned, and the faid Fifh in
the faid fecond Count of the faid Declaration
mentioned thereout taking and carrying away,
above fuppofed to have been committed by
the faid Francis, William, Fobn, Fofeph and

3 - Samud,



A PPENDTIX

Samuel, they the faid Francis, William, Fobn,
Fofepb and Samuel, by like Leave of the
Court here for this Purpofe firft had and ob-
tained, according to the Form of the Statute
in fuch Cafe made and provided, fay, that
the faid Edward ought not to have his afore-
faid Ation thereof againft them, becaufe they
fay that the faid Fifhery in the faid fecond
Count of the faid Declaration mentioned is,
and at the faid feveral Times when, &¢. and
long before, was a Fifhery in and upon a cer-
tain Piece or Parcel of Land, covered with
Water, called the River Thames, adjoining to
a certain Clofe or Piece of Land, called Bury
Mead, otherwife Hafeley Mead, in the Parifh
of Warborough aforefaid, and running clofe by
the faid Clofe or Piece of Land called Bury
Mead, otherwife Hafeley Mead, and extending
in Lemrth the whole Length or Side -of the

" faid Clofc or Piece of Land called Bury Mead,

otherwife Hafeley Mead, next the faid River,
and in Breadth from the Bank of the faid Ri-
ver next to the faid Clofe or Piece of Land
called Bury Mead, unto the Middle of the
Stream of the faid River, and that the Prefi-
dentand Scholars of Saint Febn Baptift College
in the Univerfity of Oxford, before the firft
Time when, &¢c. and at the faid feveral Times
when, &¢. were and ftill are feifed in their
Demefne as of Fee of and in four Acres of
Land, with the Appurtenances, lying and be-
ing in the faid Clofe or Piece of Land called
Bury Mead, otherwife Hafeley Mead, and Par-
cel thereof; and that they the faid Prefident
and Scholars, and all thofe whofe Eftate they

now have, and at the faid {everal Times when,
P 2. A &e.

%
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&¢c. had of and in the faid laft-mentioned
Land, with the Appurtenances, from Time
whereof the Memory of Man is not to the con-
trary, have had, and have been ufed and ac-
cuftomed to have, and of Right ought to have
had, and ftill of Right ought to have for them-

“felves, their Farmers and Tenants of the afore-
-faid laft-mentioned four Acres of Land, with

the Appurtenances, Parcel, &¢. for the Time
being, Common of Fithery in the faid River
Thames, at Warborough aforefaid, and within
the Limiecs and Bounds above in this Plea
particularly mentioned, every Year, at all
Times of the Year, at their free Will and
Pleafure, as belonging and appertaining to the
aforefaid laft-mentioned four Acres of Land,
with the Appurtenances, Parcel, &¢c. and the
faid Prefident and Scholars being fo feifed of
and in their aforefaid laft-mentioned four Acres
of Land, with the Appurtenances, Parcel, &.
they the faid Prefident and Scholars, befere
the firt Time when, (&¢. to wit, on the thir-
tieth Day of May in the Year of our Lord
one thoufand feven hundred and fifty-eight
aforefaid, at Shillingford aforefaid in the Coun-
ty aforefaid, by a certain other Indenture then
and there made between the faid Prefident and
Scholars of the one Part, and the faid Richard
B. of the other Part, the one Part of which
faid laft-mentioned Indenture, fealed with the
common Seal of the faid Prefident and Scho-
lars, they the faid Francis, William, Fobn, o-
JSeph and Samuel now bring here into Court,
the Date whereof is the Day and Year laft
abovefaid, for the Confiderations therein men-
tioned, did demife and to Farm lett unto the

: faid
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faid Richard B. the {faml four Acres of Land, o
Parcel, &¢. with the Appurtenances, To have:

and to hold the fame unto the faid Richard B.
his Executors, Adminiftrators and Afligns,

from the Feaft of the Annunciation of the Blef-

Jed Virgin Mary then laft paft, unto the End
and Term of twenty Years from thenceforth
next enfuing and fully to be compleat and
ended; by virtue of which faid laft-mentioned
Demife the faid Richard B. afterwards, and
before the firft Time when, ¢. to wit, on
the faid thirtieth Day of May in the Year of
our Lord .one thoufand feven hundred and

fifty-eight aforefaid, entered into the faid laft-.

mentioned four Acres of Land, with the Ap-
purtenances, Parcel, (Jc. fo demifed in Form
aforefaid, and was, and from thenceforth hi-

therto hath been, and ftill is thereof poffeffed, -

and being fo thereof poffeflfed, they the faid

Francis, William, Fobn, Fofeph and Samuel, as -

the Servants of the faid Richard B, and by his
Command at the faid feveral Times when, .
fithed in the faid Fithery above in this Plea
particularly mentioned, and in which, . as
in the Cominori Fithery of the faid Richard B.
and the faid Fifh in the faid fecond Count of
the faid ‘Declaration mentioned thereout took
and carried away to the Ufe of the faid Richard
B. ufing the faid Common of Fithery of the faid

Richard B. there, as they lawfully might, for -

the Caufe aforefaid, which are the faid fithing
in the faid Fithery in the faid fecond Count of
the faid Declaration mentioned, and the faid
Fifh in the faid fecond Count of the faid De-
claration mentioned thereout taking and car-.
rying away, whereof the faid Edward hath-

) . - P33 "above
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above complained againdt them the faid Fran-
cis, William, Fobn, Fofeph and Samuel ; and this
they are ready to verify ; Wherefore they pray
Judgment if the faid Edward ought to have
his aforefaid Aion thereof againft them, &e.
and for further Plea as to the fithing in the
{aid Fifhery in the faid fecond Count of the faid
Declaration mentioned, and the faid Fifh in
the faid Jecond Count of the faid Declaration
mentioned thereout taking and carrying away,
above fuppofed to have been committed by
the faid Francis, William, Fobn, Fefepb and
Samuel, they the faid Francis, William, Fobn,
Fofeph and Samuel, by like Leave of the Court
here for this Purpofe firft had and obtained,
according to the Form of the Statute in fuch
Cafe made and provided, fay, that the faid
Edward ought not to have his aforefaid Action
thereof againft them, becaufe they fay that
the faid Fifhery in the faid fecond Count of
the faid Declaration mentioned, and in which,
&¢c. is, and at the faid feveral Times when,
€9c. and long before, was a Fifhery in and
upon a certain Piece or Parcel of Land co-
vered with Water, called the River Thames,
adjoining to a certain Clofe or Parcel of Land
called Bury Mead, otherwife Hafeley Mead, in
the Parith of Warborough aforefaid, and run-
ning clofe by the faid Clofe or Piece of Land
called Bury Mead, otherwife Hafeley Mead,
and extending in Length the whole Length or
Side of the faid Clofe or Piece of Land called
Bury Mead, otherwife Hafeley Mead, next the
faid River, and in Breadth from the Bank of
the faid River next to the faid Clofe or Piece of
Land called Bary Mead, otherwife Hafeley
Mead, unto the Middle of the Stream of th;
adids Py
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faid River, and which faid Fithery above in this
Plea particularly mentioned, and in which,
&F¢. 1s, and at the faid feveral Times, when,
{c. was the feveral Fithery of the faid Pre-
. fident and Scholars of Saint Fobn Baptit Col-
lege in the Univerfity of Oxford; for which
Reafon they the faid Francis, William, Fobn,
Fo/eph and Samael, as the Servants of the faid
Prefident and Scholars; and by their Com-
mand at the faid feveral Times when, ¢,
fithed in the faid Fifhery dbove in this Plea
particularly mentioned, and in which, &c. as
in the feveral Fifhery of the faid Prefident and
Scholars, and the faid Fifh in the faid fecond
Count of the faid Declaration mentioned as the
Fifh of the faid Fifhery of them the faid Pre-
fident and Scholars thereout took and carried
away, as it was lawful for them to do, for the
Caufe aforefaid, which are the faid fithing in the
faid Fithery in the faid fecond Count of the faid
Declaration mentioned, and the faid Fith in the
faid fecond Count of the faid Declaration men-
tioned thereout taking and carrying away,
whereof the faid Edward hath above thereof
complained againft them the faid Francis, Wil-
Jiam, Fobn, Fofeph and Samuel, and this they
are ready to verify ; Wherefore they pray Judg-
ment if the faid Edward ought to have his
aforefaid A&ion thereof againft them.

And the faid Edward, as to the faid Plea of , . .
the faid Francis, William, Febn, Fofeph and Replication.
Samuel, by them fecondly above pleaded in
Bar, as to the fithing in the fdid Fifhery in the
faid fir# Count of the faid Declaration men-
tioned, and the faid Fith in the faid frf
Count of the faid Declaration mentioned there-

P4 out
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out taking and carrying away, above committed
by the faid Francis, William, Jobn, Fofeph and
Samucl, fays that he, by reafon of any thing
therein alledged, ought not to be barred from
having his aforefaid Adction thereof againft
them, becaufe he faith that true it is that the
faid Fifhery in the fiff Count of the faid De-
claration mentioned, and in which, & is
and at the faid feveral Times when, &5¢. and
long before, was a Fifhery in and upon the
faid Piece or Parcel of Land covered with
Water, called the River Thames, adjoining to
the fajd Clofe or Piece of Land in the faid
Plea mentioned, called Bury Mead, otherwife
Hafeley Mead, in the Parith of Warborough

- aforefaid, and running clofe by the faid Clofe

or Piece of Land called Bury Mead, otherwife
Hafeley Mead, and extending in Length the
whole Length or Side of the faid Clofe or
Piece of Land, called Bury Mead, otherwife
Hafeley Mead, next the faid River, and in
Breadth from the Bank of the faid River next
the faid Clofe or Picce of Land called Bary
Mead, otherwife Hefeley Mead, to the Middle
of the Siream of the faid River, as the faid
Francis, William, TFobn, Fofeph and Samuel
have above alledged; but the faid Edward
further faith, That the faid Francis, William,
Fobn, Fofzph and Samuel, at the faid feveral
Times when, &c. of their own Wrong filhed
in the faid Fifhery of the faid Edward in the
/2 Count in the faid Declaration mentioned,
and the faid Fifh in the faid fiz# Count in the
faid Declaration mentioned thereout took and
carried away in Manner and Form as the faid
Edward hath-above thereof complained againft

them,
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thero; Without this, that the Prefident and Trayerfeof
Scholars of Saint Fobn Bapri College in the &e.
Univerfity of Oxford, and all thofe whofe Eftate
they now have, and at the faid feveral Times
when, &c. had of and in the faid four Acres
of Land with the Appurtenances in the faid
Plez mentioned, Parcel, €¢. from Time where-
of the Memory of Man is not to the contrary,
have had, and have been ufed and accuftomed
to have, and of Right ought to have had, and
ftill of Right ought to have for themfelves,
their Farmers and Tenants of the faid four
Acres of Land with the Apnurtenances, Par-
cel, &¢. for the Time being, a free Fithery
in the faid River T bames, at Warborough afore-
faid, and within the Limits and Bounds in the
faid Plea particularly mentioned, every Year,
at all Times of the Year, at free Will and
Pleafure, as belonging and appertaining to
their aforefaid four.Acres of Land with the
Appurtenances, Parcel, &c. in Manner and
Form as the faid Francis, William, Fobn, Fo-
jepb and Samuel in their faid Plea have above
alledged; and this the faid Edward is ready to
VCrny, Wherefore inafmuth as the faid Fran-
cis, William, Fobn, Jofeph and Samuel have
above acknowledged, the committing of that
Trefpafs, the faid Edward prays Judgment,
and his Damages by reafon of the committing
thereof to be adjudged to him, £&9¢.. And the
faid Edward, as ta the faid Plea of the faid
Francis, William, Yobn, o fe_pb and Samuel, by |
them thirdly above pleaded in Bar as. to the
fithing in the faid Fifhery in the faid fir/# Count
of the faid Declaration mentioned; and the
faid Fith in the fald ﬁ;ﬁ Count of thc faid
- Declas

Vé
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Declaration mentioned thercout taking and
carrying away, above committed by the faid
Francis, William, obn, Fofeph and Samuel,
fays, that he, by reafon of any Thing therein
alledged, ought not to be barred from having
his aforefaid Action thereof againft them, be-
caufe he faith, that true it is that the faid
Fifhery in the fir# Count of the faid Declara-
tion mentioned, and in which, =¢. is, and at
the faid feveral Times when, &¢. and long
before, was a Fifhery in and upon the faid
Piece or Parcel of Land covered with Water,
called the River Thames, adjoining to the faid
Clofe or Piece of Land in the faid Plea men-
tioned, called Bury Mead, otherwife Hafeley
Mead, in the Parith of Warborough aforefaid,
and running clofe by the faid Clofe or Piece of
of Land called Bury Mead, otherwife Hafeley
Mead, and extending in Length the whole
Length or Side of the faid Clofe or Piece of
Land, . called Bury Mead, otherwife Hafeley
Mead next the faid River, and in Breadth
from the Bank of the faid River next the
faid Clofe or Piece of Land called Bury Mead,
otherwife Hafeley Mead, unto the Middle of
the Stream of the faid River, as the faid Fran-
cis, William, Fobn, Ffeph and Samuel have
above alledged; But the faid Edward further
faith, That the faid Francis, William, Fobn,
Fofepb and Samuel at the faid feveral Times
when, &¢c. of their own Wrong, fithed in the

" faid Fifhery of the faid Edwayd in the firft

Count in the faid Declaration mentioned, and
the faid Fifh in the faid firft Count in the faid
Peclaration mentioned thereout took and car-
ried away in Manner and Form as the faid

Edwars
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Edward hath above thereof complained againft Traverfe of,
them ; Withour this, that the Prefident and &<
Scholars of Saint Fobn Baptift College in the
Univerfity of Oxford, and all thofe whofe
Eftate they now have, and at the faid feveral
Times when, &¢. had of and in the faid four
Acres of Land, with the Appurtenances in
. the faid Plea mentioned, from Time whereof
the Memory of Man is not to the contrary,
have had, and have been ufed and accuftomed
to have, and of Right ought to have had, and
fill of Right ought to have for themfelves,
their Farmers and Tenants of the aforefaid
laft-mentioned four Acres of Land with the
Appurtenances, Parcel, &c. for the Time
‘being, Common of Fifhery in the faid River
Thames, at Warborough aforefaid, and within
the Limits and Bounds in the faid Plea par-
ticularly mentioned, every Year, at all Times
of the Year, at their free Will and Pleafure,
as belonging and appertaining to their afore-
faid laft-mentioned four Acres of Land with
the Appurtenances, Parcel, &¢c. in Manner
and Form as the faid Francis, William, Fobn,
. Jofeph and Samuel in their faid Plea have above
alledged; and this the faid Edward is ready to
verify ; Wherefore inafmuch as the faid Fran-
cis, William, ‘Fobn, Jofeph and Samuel have
above acknowledged the committing of that
Trefpafs, the faid Edward prays Judgment,
and his Damages by reafon of the committing
thereof to be adjudged to him, &c. And the
faid Edward, as to the faid Plea of the faid
Francis, William, Jobn, Fefeph and Samuel, by
them fourthly above pleaded in Bar as to the
fithing in the faid Fifhery in the faid frf
) Count
P
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Count of the faid Declaration mentioned, and
the faid Fifh in the faid fi7# Count of the faid
Declaration mentioned thereout taking: and
carrying away, above committed by the faid
Francis, William, Fobn, Fofepb and Samuel, fays,
that he by reafon of any thing therein alledged
ought not to be barred from having his afore-
faid Action thereof againft them, becaufe he
faith that true it is that the faid Fifhery in the
Jfiift Count of the faid Declaration mentioned,
and in which &¢. is, and at the faid feveral
Times when, &¢. and long before, was a
Fithery in and upon the faid Piece or. Parcel
of Land covered with Water, called the River
Thames, adjoining to the faid Clofe or Piece
of Land in that Plea mentioned, called Bury
Mead, otherwile Hafeley Mead, in the Parith
of WWarborough aforefaid, and running clofe by
the faid Clofe or Piece of Land called Baury
Meed, otherwife Hgfeley Mead, and extending
in Length the whole Length or Side of the
{aid Clofe or Piece of Land called Bury Mead,
otherwife Hafeley Mead, next the faid River,
and in Breadth from the Bank of the fa'd Ri-
ver next the faid Clofe or Piece of Land
called Bury Mead, otherwife Hafeley Mead,
unto the Middle of the Stream of the faid Ri-
ver, as the {aid Francis, William, Fobn, Fofeph
and Samuel have above alledged ; but the faid
Edward further faith, That the faid Fifhery in
the fa’'d Plea particularly mentioned in which,
&c. is, and at the faid feveral Times when,
&c. was the free Fithery of the faid Edward,
and not the free Fifhery of the faid Prefident
and Scholars of Saint Jobn Baptift College in
the Univerfity of Oxford, as the faid Francis,

o “William,
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William, Fobn, Jofeph and Samuel have above
in their faid Plea alledged; and this the 1# Iffue join-
faid Edward prays may be inquired of by cd by the
the Country, and the faid Francis, William, plaintiff,
Fobn, Fofeph and Samuel do the fame like-
wife; And the faid Edward as to the faid Plea
of the faid Francis, William, Fobn, Fofeph and
Samuel by them fecondly above pleaded in
Bar as to fithing in the faid Fithery .. the
Jfecond Count of the faid Declaration men-
tioned, and the faid Fith in the faid fecend
Count of the faid " Declaration mentioned
thereout taking and carrying away, above com-
mitted by the faid Francis, William, Fobn,
Fofeph and Samuel, fays that he, by reafon of
any thing therein alledged, ought not to be
barred from having his aforefaid Aion there-
of againft them, becaufe he faith that true it’
is that the faid Fifthery in the faid fecond Count
of the faid Declaration mentioned in which,
&¢c. is, and at the faid feveral Times when,
&¢. and long before, was a Fifhery in and
upon -the faid Piece or Parcel of Land co-
vered with Water, called the River Thames,
adjoining to the faid Clofe or Picce of Land
in the faid Plea mentioned, called Bury Mead,
otherwife Hafeley Mead, in the Parith of War-
borough aforefaid, and running clofe by and
along the faid Clofe or Piece of Land called
Bury Mead, otherwife Hafeley Mead, and ex-
tending in Length the whole Length or Side
of the faid Clofe or Piece of Land called Bury
Mead, otherwife Hafeley Mead, next the faid
River, and in Breadth from the Bank of the
faid River next the faid Clofe or Fiece of
Land called Bwry Mead, otherwif: Hafeley
Mead, unto the Middle of the Stream of the

faid
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faid River, as the faid Francis, William, 7 obn,
Fofeph and Samuel have above alledged ; but the
faid Edward further faith, That thefaid Francis,
William, Fobn, Fofeph and Samuel, at the faid
feveral Times when, &c. of their own Wrong
fithed in the faid Fifhery of the faid Edward
in the fecond Count of the faid Declaration
mentioned, and the faid Fifh in the faid fecond
Count of the faid Declaration mentioned there-
out took and carried away in Manner and
Form as the faid Edward hath above thereof
compl.iined againft them; Without this, that
the Prefident and Scholars of Saint Fobz Bap-
tiff College in the Univerfity of Oxferd, and
all thofe whofe Eftate they now have, and at
the faid feveral Times when, &c. had of and
in the faid four Acres of Land with the Ap-
purtenances in the faid Plea mentioned, Par-

~ cel, &e¢. from Time whereof the Memory of

Man is not to the contrary, have had, and
have been ufed and accuftomed to have, and
of Right ought to have had for themfelves,
their Farmers and Tenants of the faid laft-
mentioned four Acres of Land with the Ap-
purtenances, Parcel, &. for the Time being,
a free Fifhery in the faid River Themes, at
Warborough aforefaid, and within the Limits
and Bounds in the faid Plea particularly men-
tioned, every Year, at all Times of the Year,
at their free Will and Pleafure, as belonging
to the faid laft-mentioned four Acres of Land
with the Appurtenances, Parcel, &e.. in Man-
ner and Form as the faid Francis, William,
Fobn, Fofeph and Samauel in their faid Plea have
above alledged ; and this the faid Edward is
ready to verify ; Wherefore in as much as the
faid Francis, William, Fobn, Jofepb and Sa-

muel
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muel have above aknowledged the commit-
ting of that Trefpafs, the faid Edward prays
Judgment, and his Damages by reafon of the
.committing thereof to be adjudged to him,
&c. And the faid Edward, as to the faid Plea
of the faid Francis, William, Fobn, 7ofeph and
Samuel by them thirdly above pleaded in
Bar as to the fithing in the faid Fifhery in
the faid fecond Count of the faid Declaration
mentioned, and the faid Fifh in the faid fecond
Count of the faid Declaration mentioned there-
~ out taking and carrying away, above com-
mitted by the faid Francis, William, Fobn,
7?/epb and Samuel, fays, that he, by reafon
of any thing therein alledged, ought not to
be barred from having his aforefaid Action
thereof againft them, becaufe he faith that true
it is, that the faid Fifhery in the fecond Count
of the faid Declaration mentioned, in which,
&c. is, and at the faid feveral Times when,
&¢c. and long before, was a Fifhery in and
upon the faid Piece or Parcel of Land covered
with Water, called the River Thames, adjoin-
ing to the faid Clofe or Piece of Land in the
faid Plea mentioned, called Bury Mead, other-
wife Hafeley Mead, in the Parith of Warberough
aforefaid, and running clofe by the faid Clofe
or Piece of Land called Bury Mead, otherwife
Hafeley Mead, and extending in Length the
whole Length or Side of the faid Clofe or
Piece of Land called Bury Mead, otherwife
Hafeley Mead, next the faid River, and in Breadth
from the Bank of the faid River next the faid
Clofe or Piece of Land called Rury Mead,
unto the Middle of the Stream of the faid Ri-
whver, as the faid Irancis, William, Joku, Fofeph
- a
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and Samuel have above alledged ; But the fuid
Edwaerd further faith, that the faid Francis,
Hilliam, Yobn, Fofeph and Samuel, at the faid
feveral Times when, &¢. of their own Wrony
fithed in the faid Fithery of the faid Edward
in the fecond Count of the faid Declaration
mentioned, and the faid Fith in the faid fecond
Count of the 15id Declaration mentioned there-
out took and carried away in Manner and
Form as the faid Edward hath above thereof
complained againft them; Without this, that
the faid Prefident and Scholars of Saint Fobn
Baptifp College in the Univerfity of Oxford,
and all thofe whofe Eftate they now have, and
at the faid feveral Times when, &¢c. had of

-and in the faid laft-mentioned Land, with the

Appurtenances in the faid Plea mentioned,
Parcel, &c. from Time whereof the Memory
of Man is not to the contrary, have had, and
have been ufed and accuftomed to have, and
of Right ought to have had, and ftill of Right
ought to have for therhfelves, their Farmers
and Tenants of the aforefaid laft-mentioned
four Acres of Land with the Appurtenances,
Parcel, &¢. for the Time being, Common of
Fithery in the faid River Thames, at Warbo-
rough aforefaid, and within the Limits and
Bounds in the faid Plea particularly men-
tioned, every Year, at all Times of the Year, .
at their free Will and Pleafure, as belonging
and appertainining to the aforefaid laft-men-
tioned four Acres of Land with the Appur-
tenances, Parcel, &¢c. in Manner and Form as
the faid Francis, William, Fobn, Fofepb and
Sersuel in their faid Plea have above alledged ;
and this the faid Edward is ready to verify;

: Wherefore
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Wherefore in as much as the faid Francis, Wil-
liam, Tobn, Fofepb and Samuel have above ac-

* knowledged the committing of that Trefpafs, the -

faid Edward prays Judgment, and his Damages
by reafon o}) the committing thereof to be
adjudged to him, &¢. and the faid Edward,
as to the faid Plea of the faid Francis, William,
fobn, Fofeph and Samuel by them laftly above
pleaded in Bar as to the fithing in the faid
Fifhery in the faid fecond Count of the faid
Declaration mentioned, and the faid Fifh in
the faid fecond Count of the faid Declaration
mentioned thereout taking and carrying away,
above committed by the faid Francis, William,
Fobn, Fofeph and Samucl, fays that he, by rea-
fon of any thing therein alledged, ought not
to be barred from having his aforefaid A&ion
thereof againft them, becaufe he fays that true
it is that the faid Fifhery in the fecond Count
of the faid Declaration mentioned, and in
which, &c. is, and at the faid feveral Times
when, &c. and long before, was a Fithery in
and upon the faid Piece or Parcel of Land
covered with Water, called the River Thames,
adjoining to the faid Clofe or Piece of Land in
the faid Plea mentioned, called Bury Mead,
otherwife Hafeley Mead, in the Parith of War-
borough aforefaid, and running clofe by the faid
Clofe or Piece of Land called Bury Mead, other-
wife Hafeley Mead, and extending in Length the
whole Length or Side of the faid Clofe or
Picce of Land called Bury Mead, otherwif®
Hafeley Mead, next the faid River, and in
Breadth from the Bank of the faid River next
to the faid Clofe or Piece of Land called Bury
Mead, otherwife Hafeley Mead, unto the Mid -

Q dle



226 A PPENDI X

dle of the Stream of the faid River, as the’

faid Francis, William, Jobn, Fofeph and Samaucel

have above alledged; but the faid Edward fur-

ther faith, That the faid Fifhery in the faid Plea

particularly mentioned, in which, &e¢. is and

at the faid feveral Times when, &F¢c. was the

feveral I'ifbery of the faid Edward, and not the

{everal Fifbery of the faid Prefident and Scholars

of Saint Fobn Baptift College in the Univer-

fity of Oxford, as the faid Francis, William,

Fobn, Fofepb and Samuel have above in their

2d Iffue join- {2id Plea alledged; and this the faid Edward

ed by the  prays may be inquired of by the Country;

Plaintff-  and the Taid Francis, William, Fobn, Fofeph
and Samzcl do the fame likewife. :

Rejcinder. And the faid Francis, William, Fobn, Fo-

Jfepb and Saiuel, as to the faid” Plea’ of

the faid Edward by him above pleaded by

way of Reply as to their faid Plea by them

above fecondly pleaded in Bar, as to the fifh-

ing in the faid Fithery in the faid firft Count

of the faid Declaration mentioned, and the

faid Fifth in the faid firft Count of the faid

Declaration mentioned thereout taking and

carrying away, fay, as before, “That the Pre-

fident and Scholars of Saint Fobn Baptifp Col-

lege in the Univerfity of Oxferd, and all thofe

whofe Eftate they now have, and at the fald-

feveral Times when, &¢c. had of and in the

faid four Acres of Land, with the Appurte-

nances in the faid Plea mentioned, Parcel, &.

flom Time whereof the Memory of Man is

" not to the contrary, have had, and have been

ufed and accuftomed to have, and of Right

ought to have had, and ftill of Right ought to

have for themfelves, their Farmers and Tenamtsf

o
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of the faid four Acres of Land with the

Appurtenances, Parcel, &¢c. for the Time

being, a free Fifhery in the faid River Thames,

at Warborough aforefaid, and within the Li-

mits and Bounds in the faid Plea particularly

mentioned, evéry Year, at all Times of the

Year, at their free Will and Pleafure, as be-

longing and appertaining to their aforefaid four

Acres of Land with the Appurtenances, Par-

cel, &¢c. in Manner and Form as the faid’

Francis, William, JFobn, Fofeph and Samuel

have above in their faid Plea in that Be-

half alledged ; and of this they put them- 1t Iffue join-

felves upon the Country, and the faid Edward ed by the

doth fo likewife; and the faid Francis, Wil- Defendant.

liam, Fobn, Fofepb and Samuel as to the

faid Plea of the faid Edward by him above

pleaded by way of Reply as to the faid

Plea of the faid Francis, William, Jobn, Fofeph

and Samuel, by them thirdly above plead-

ed in Bar as to the faid fitbing in the faid

Fithery in the faid jfz# Count of the faid

Declaration mentioned, and the faid Fifh in

the faid fir# Count of the faid Declaration

mentioned thercout taking and carrying away,

fay, as before, that the faid Prefident and

Scholars of Saint JYobn Baptif College in the

Univerfity of Oxferd, and all thofe whofe Eftate

they now have, and at the faid feveral Times

when, €c. had of and in the faid four Acres

of Land with' the Appurtenances in the faid

Plea mentioned, from Time whereof the Me-

mory of Man is not to the contrary, have had,

and have been ufed and accuftomed to have,

and of Right ought to have had, and ftill of

Right ought to have for themfelves, their )
Q2 Farmers
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Farmers and Tenants of the aforefaid laft-
mentioned four Acres of Land with the Ap-
purtenances, Parcel, &. for the Time being,
Common of Fithery in the faid River Thames,
at Warborough aforefaid, and within the Li-
mits and Bounds in the faid Plea particularly
mentioned, every Year, at all Times of the

“Year, at their free Will and Pleafure, as be-

" 3d Iffue join-
ed by the
Defendants.

longing and appertaining to their aforefaid
laft-mentioned fgur Acres of Land with the
Appurtenances, Parcel, &c. in Manner and
Form as the faid Francis, Wiiliam, Fobn,
Fofeph and Samuel have in their faid Plea
alledged; and of this they put themfelves
upon the Country, and the faid Edward doth
fo likewife ; And the faid Francis, William,
Fobn, Jofeph and Samuel, as to the faid Plea
of the faid Edward by him above pleaded
by way of Reply as to the faid Plea of
the faid Francis, William, Jobn, Fofeph and
Samuel, by them {fecondly above pleaded in
Bar, as to the fithing in the faid Fifhery
in the faid fecond Count of the faid- De-
claration mentioned, and the faid Fifh in
the faid fecond Count of the faid Declaration
mentioned thereout taking and carrying away,
fay, as before, that the Prefident and Scho-
lars of Saint Fobn Baptift College in the Uni-
verfity of Oxford, and all thofe whofe Eftate
they now have, and at the faid feveral Times
when, &c. had of and in the faid four Acres
of Land with the .A;ipurtcnances in the faid
Plea mentioned, Parcel, €9¢. from Time where-
of the Memory of Man is not to the contrary,
have had, and have been ufed and accuftomed
to have, and of Right ought to have had, and

ftill
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ftill of Right ought to have for themfelves,
their Farmers and Tenants of the faid laft-
mentioned four Acres of Land with the Ap-
purtenances, Parcel, &¢. for the Time being

a free Fithery in the faid River Thames, at:
Warborough aforefaid, and within the Limits

and Bounds in the faid Plea particularly men-
tioned, every Year, at all T'imes of the Year,
at their free Will and Pleafure, as belonging
to-the faid laft-mentioned four Acres of Land
with the Appurtenances, Parcel, &¢. in Man-
ner and Form as the faid Francis, Wil-
liam, Jobn, Fofeph and Samuel have above in
their faid Plea in that Behalf ailedged; and of
this they put themfelves upon the Country,
and the faid Edward doth fo likewife. And
the faid Francis, William, 701971, Jofeph and
Samuel, as to the faid Plea of the faid Edward
by him above pleaded by way of Reply as to

their faid Plea by them thirdly above pleaded

in Bar, as to the fithing in the faid Fifhery in
the faid fecond Count ef the faid Declaration
mentioned, and the faid Fifh.in the faid fe-
cond Count of the faid Declaration mentioned
thereout taking and carrying away, fay, as
before, That the faid Prefident and Scholars

of Saint Jobn Baptift College in the Univerfity:

of Oxford, and all thofe whofe Fftate they
now have, and at the faid feveral Times when,
€Fc. had of and in the faid laft mentioned four
Acres of Land with the Appurtenances in
the faid Plea mentioned, Parcel, &2¢. from
Time whereof the Memory of Man is not to
the contrary, have had, and have been ufed
and accuftomed to have, and of Right ought
to have had, and ftill of Right ought to have

Q3 for
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for themfelves, their Farmers and Tenants of

the aforefaid laft-mentioned four Acres of

Land with the Appurtenances, Parcel, &e.

for the Time being Common of Fifhery in

the faid River Thames, at Warborough afore-

faid, and within the Limits and Bounds in the

faid Plea particularly mentioned, every Year,

at all Times of the Year, at their free Will

and Pleafure, as belonging and appertaining

to the aforefaid laft-mentioned four Acres of

Land with the Appurtenances, Parcel, &b.

in Manner and Form as the faid Francis, Wil-

liam, Fobn, Fofepb and Samuel have above in

4thIffae tak- their faid Plea in that Behalf alledged ; and of
enbythe  this they put themfelves upon the Country,
Defendants. 3nd the faid Edward doth fo likewife. There-
; _fore, as well to try that Iffue as the aforefaid
:;f"”award feveral other Iffues between the Parties afore-
faid above joined, the Sheriff is commanded

that he caufe to come here, in eight Days of

the Purification of the bleffed Mary, twélve, &5¢.

by whom, &¢. and who neither, &¢. to re

cognize, &c. becaufe as well, &e. o

Whoever confiders the enormous Length of
thefe Pleadings, and the vaft Expence that
muft neceflarily have accrued to the Parties
by this Medns, cannot but wifh to fee fome
Reformation in regard to the Manner of pro-
fecuting fuch Suits, efpecially for the fake of
the Poor, who, how much foever they have
Right and Juftice on their Side, are for the
moft Part unable to fupport the Expence that
is neceflary to make that Right appear to the
Satisfation of a Court of Judicature, :

Is
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Is it not monftrous that the mere Chance of
having caught a Fifh of rwo Shillings Value
~—- the ftopping the Courfe of a trifling Ri-
vulet ~—- the cutting off the Bough of 2 Tree
not worth §ix-pence ~—— the once riding acrofs
a Ground, &¢. fhould give Rife to Pleadings
of 100, 150, or 200 Sheets in Length, and
occafion an Expence of 150, or 200/? And

yet fuch Sort of Trefpafles, or Aétions on' the

Cafe grounded on fuch Matters, whereby a
Right comes in Queftion, give Rife to the moft
extenfive and expenfive Pleadings, and often
end in the Ruin of one or other of the Parties
concerned in the Suit.

Where a poor Man happens to be the De-
fendant in fuch a Cafe, it is impoffible hé
fhould be able to conteft fuch a Suit, without
rifquing the Ruin of himfelf and his Family,
if he fhould have the Misfortune to fail in his
Defence. And indeed, confidering the un-
avoidable Uncertainty that is daily experienced
in regard to Decifions upon-Matters of this
Kind, it would in general be more advifeable
for a poor Man in fuch a Cafe quietly to yield
up his Right, than to conteft with a rich and
potent Advcrfary, in Favour of whom the old
Adage is too often verified, viz. that Might
overcomes Right.

But how poor foever a Man may be, if he
has a Right, it is but natural for him to ftrug-
gle to fupport it as long as he is able: And
how great is the Hardfhip the Law puts him
under, when, in order to do this, it obliges
him to engage in fuch a Labyrinth of tedious
and expenfive Pleadings!

For notwithftanding it is a Maxim in. the

Law, that every Rngt has a Remedy, yet, in
Q.4 \ order
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order to make this Right appear, (upon which
the whole Succefs of the Suit depends) it muft
neceflarily, according to the prefent Mode of
Prattice, be fet forth in fpecial Pleadings for
that Purpofe, which Pleadings muft likewife
be fupported by proper Evidence. In the
mean Time the Pleadings themfelves are liable
to many Exceptions, all which muft be either
guarded againft at the firft Cut-fet, or fuf-
ficiently anfwered in the Courfe of the
Suit. The leaft Omiffion or Miftake in any
of thefe, how intricate foever they may be,
not only gives his Adverfary an Advantage
over him, but often renders his Suit abortive.
And thus, befides the Difappointment, the
whole Cofts of fuch a Suit are thrown upon
him, and he is perhaps crufhed and ruined for
ever.

Nor is the Cafe lefs hard upon him, even
fuppofing he has the good Fortune to get the
better of his Adverfary, and fucceed in the
Suit; for the extra Cofts, which are not al-
lowed upon a Taxation, and the Client is there-
fore obliged ta pay out of his Pocket, are in
fuch a Suit very confiderable, and often amount
to more than the Thing in Difpute is worth;
and thus the Remedy becomes worfe than the
Difeafe.

So that after all, fucceed or not fucceed, a
poor Man in Cafes of this Sort, as I obferved
befare, had better quietly yield up his Right,
than conteft with a powerful and litigious
Adverfary, who is determined to have his
‘Will, though he tramglcs on the Rights and
Liberties of his Neighbour. .What then fhali
w¢ fay to this boafted Maxim of the Law,

which
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which the Rich indeed may avail themfelves
" of, but the Poor in many Cafes are more like-
ly to be ruined than benefited by ? '

Formerly, as has been obferved in another -

Place, a Man could plead but one fingle Plea,
the Law not allowing a Duplicity, much lefs

a Multiplicity of Pleas in the fame Caufe,

Such Plea indeed might be either Special or
General ; but if a general Plea was thought
advifeable, the Defendant could not give every
fpecial Matter, how much foever it might
tend to fupport his Right, in Evidence upon
the Trial; and if he pleaded one fingle Plea
fpecially, it too often failed him.

In order to remedy the Inconveniencies
arifing from this ReftriCtion, the A& of the 4
§9 5 Anne was made, whereby, by Leave of
the Court, a Man may plead as many feveral
Pleas as his Attorney thinks proper for his
Defence, But how much this Liberty is ca-~
pable of being abufed, and the dreadful Con-
fequences that muft often refult from it with
regard to poor People, may be feen by a Re-
view of the foregoing Pleadings, and others
more extenfive in our Law Books, grounded
upon as trivial Circumftances, and cannot but
be alarming to every confidering and confcien-
tious Man, ' ”

Let us fee, therefore, if no Remedy for this
Evil can be found; an Attempt, I confefs, I
had no Thoughts Before of running into, —

It was the With of fome Men, above a
hundred Years ago, that the General Iffue might
be allowed in all Cafes, and that the Special

Matter
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Matter might be given in Evidence on the
Trial; and this feems to be the only Method
of redrefling the Grievance fo long complaired
of. But it muft be granted that under a ge-
neral Law for this Purpofe, many Inconveni-
ences might arife, efpecially where the Plain-
tiff does not know what fuch Special Matter is,
by which the Defendant intends to avail him-
felf; in that Cafe the Plaintiff would undoubt-

edly lie under great Difficulties to guard againft

fuch Evidence. This Inconveniency, how-

ever, (as is conceived) might be eafily re-
moved.

Every Age gives Light to another, by fome
new Thing or Method introduced and brought
into Prattice. With refpet to the prefent
Subjedt, let us take an Example from the Sta-
tute of the 2d of Geo. 2. -with regard to the
Allowance of fetting off of mutual Debts.
This Statute enacts that mutual Debts may be
fet off one againft the other, either by being
pleaded in Bar, or given in Evidence on the
General Iffue, on Notice being given of the
particular Sums intended to be fer off, and on
what Aoccount due, £9¢c. But before the mak-
ing this Statute, fuch Debts were to be pleaded
fpecially in Bar; and this new, though late
Method of fetting off mutual Debts on the
General Iffue, on giving Notice of fuch Set-off,
was found fo beneficial, that by the 8 G. 2.
¢. 24. it was made perpetual; but without
fuch Notice fuch Evidence is not to be re-
ceived, : :

The Intent of ordering fuch Notice to be
given of the particular Sums intended to be
fet off on pleading the General Iffue, was, that

1
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the Plaintiff might know the Nature of the
Defendant’s Claims thereby, and prepare to
controvere fuch Demands of the Dc&ndant,
well as to prove his own,

Now in order to reduce into Praftice a fi-
milar Method in Aétions of Trefpafs and on
the Czfe, where a Juftification is requifite, let
us for Fxample fuppofe, that on pleading the
General Iffue in the foregoing Cafe, fuch a
Notice as the following had been to be given
the Plaintiff of the Spcmal Matter the Defend-
ant intended to give in Evidence on the Trial
of the Caufe, inftead of pleading thofe Spe-
cial Matters in that formal Manner in which
they appear, viz.

Mpr. ——, Take Notice that the feverai
Defendants intend to give in Evidence on the
Trial of the Iffue in this Caufe, that the Pre-
Sfident and Scholars of Saint John the Baprift
College in the Univerfity of O. are feifed in
Fee of certain Lands in the Parifb of W. in
the faid County, and being fo feifed bave for
tbem_/elfve:, their Farmers and Tenants, a Right
to fifb in the faid Fifbery in the Declaration
mentioned, at all Times, at their free Will
and Pleafure, as belonging to théir Lands,
&¢c. and that the faid Defendants as their
Servants, and by their Command, did fifb in
the faid Fifbery in the [aid Declaration men-
tioned, and under whom the faid Defendants
intend to jufify their doing the fame in Man-
nery &c. as they lawfully might.

Alfo that the faid Prefident and Scholars, being
Jo feifed as above, demifed the /azd Lands
whereof, &¢. to one Richard B, of the faid

Parifh
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- Parifb of W. and that tbe [sid Defendants,
as Servants of the faid Richard B. and by
bis Command, did fifb in the faid Fifbery in
the faid Declaration mentioned, and wunder
whom the faid Defendants alfo intend to juftify

. their doing the fame in Manner, {Sc. as they
lawfully might; wbhich faid feveral Rights,
or one of them, with fuch Matters as relate
thereto, which fball be neceflary and fufficient
to juftify and defend the faid Defendants againft
the Right and Damages of the Plaintiff, thefe
Defendants fball infif on giving in Evidence
on their Bebalf, purfuant to, &c. Dated
the Day of 1765.

By fuch a Notice as this the Plaintiff would
have been let into the Knowledge of what the
Defendants intended to have availed themfelves
of, and might have prepared himfelf thercfrom
to controvert their Right, by proving his
own, by that Grant of the Fithery under which
he claimed the Right, to the Exclufion of the
Defendants, and thofe under whom. they claim-
ed, with as much Benefit as by their Pleas;
for what indeed is the Nature of the Plea it-
felf, but a Notice of a Juftification under a
certain Right, which the Plaintiff by his Re-
plication denies them to have, and thereby
puts that Point in Iffue, though in a more for-
mal Manner? ‘Would not the whole Merits
of the Caufe have come before the Court on
the Trial with an equal Degree of Certainty,
and that upon an Iffue of a very moderate

" Length, 7.e. 10 or 12 Sheets? Would not

the Counfel have been as well enabled to have
argued on the Merits upon fuch a Notice, as
upon
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upon thofe Spétial formal Pleadings? Would
not the fame Evidence have been required to
determine the Fa&t? Would not the Judge
and Jury have been capable of hearing and
-determining upon the Merits as well, if not
better? For here a greater Degree of Latitude
might have been given to have let in the Par-
ties to the Proof of every Matter tending to
fhew on whofe Side the Merits were, and the
Court might have given their Judgment with
a greater Degree of Equity, than when tied
down to the ftri¢t Rules of Pleading, which
frequently afford a great Number of Excep-
tions that are generally taken at the Bar, and
much Time is often fpent on fettling thofe

Points. The fame may be faid of other Cafes -

of the fame Nature; for this is mentioned Ex-
empli Gratia only.

How often does it happen, in fuch Cafes,
that through one or the other of the Parties
failing in their Pleadings to lay hold on fome
- Matter that was neceflary, that it proves his
Overthrow, when it has been apparent to the
Court that the Merits of the Caufe were for
him: And if fo, is this owing to any Defe&t

in the Law itfelf, which is defirous that every

*Man fthould have Juftice done him; or is it
through the Confinement to that ftri¢t Rule,
or: Mode of pleading which is now pratifed,
and to the many Exceptions fuch Pleadings
are liable to ?

Then as to the Reafonablenefs and Propriety
of it, an Example may be drawn from Suits
in Ejeétment. Every Declaration in Ejeét-
ment is grounded on a fuppofed Trefpafs, by
which a Right or Title comes in Queftion

vee
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yet here are no Special Pleadings ; nay here
by the common Rule the Defendant mtyf lead
the General Iffue, and confefs the Plamuﬁ”
Leafe and Emtry, and the Ownfler by him-
felf, and infift on his Tide only, and the
Caufe is determined upon the Evidence of 2
Right or Title, which is produced on the Trial
by the one or the other of the Parties, and
what is this but giving the Special Matter in
Evidence? Why not fo in other A&tions in
Trefpafs?  If the Plaintiff has a Right, ought
he not to fhew it? If the Defendant has,
where is the Reafon of his pleading it fpecially,
(which only gives the Plaintiff an Opportunity
of taking Exceptions to it) and fhall not be
allowed to give it in Evidence on the Tria
without ?

Another Example of the Reafonablenefs of
fuch 2 Reformation, may be drawn from the
Pleadings in criminal Cafes: Here every De-
fendant is obliged to plead generally Not guilty
to put himfelf upon his Country, yet notwith-
ftanding fuch General Plea, is not every fa-
vourable Circumftance that can be alledged for
him admitted and received by the Court!?
Why might not the fame Thing be done on
an Iffue in Fa& in Cafes of Trefpafs and on
the Cafe in civil Matters where 2 Right and
Property, (J¢. is concerned,, as well as upon
an IndiGtment? -

It may reafonably be imagined that, was this
to be allowed, an Attorney, in order to lay
hold of every Matter that might be thought
advantageous to his Client in fuch Cafes, would
be very prolix and copious in drawing fuch
Notices ; but to prevent any Degree of Pro-

Jixity
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hxxty, or too great Copioufnefs thereby, it
might be ordered, that the Secondaries or
Clerk of the Rules fhould, from the Attornies
Inftructions, reduce fuch Notices into a Rule
of Court, in a very concife Manner, with
fome general Words to let in all relative Mat-
ters in the Nature of a Side-Bar Rule ; or that,
fuch Inftruétions fhould be firft figned by.
Counfel as neceflary, and then drawn up into

a Rule, which Rule fhould be ferved fome .
certain Days before, and the Service ‘proved -

on the Trial; Copies of fuch Ruiles being af-
fixed to the Briefs, would be neceflary Inftruc-
tions for the Counfel to plead from. Here no
Room for Exceptions would be given, and
however unneceflary fome Part of the Rule

might be, the ‘Counfel would foon fee what .

really tended to the Merits of the Caufe.

It may be objected, that it is impofiible to.

reduce fuch a Method into general Prattice;
for in A&ions of Covenant, or where an Ac-
tion is brought againft an Executor who has
one or more Judgments to plead, (which be-

ing Matters of Record muft be pleaded fpe-
cially at large) or Bonds paid, €c. in Dif-
charge of Affets, and fuch like Cafes it can-

not be admitted with any Conveniency. In
fome Cafes it may be inconvenient, at leaft
there may be at prefent an ‘Appearance of
fome Inconveniences that would arife from it
in partlcular Cafes; but all this is no Reafon
why it may not be allowed and ufed in Ac-
tions of Trefpafs and on the Cafe where thc
Matter will bear it.

However, itis not meant that Special Plead-

ings fhould be entirely thrown afide; all that -
- s
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is contended for, is, that the General Iffues
with a Liberty of giving the Special Matter
in Evidence upon the Trial, may reafonably
and with Propriety be allowed, in fuch Cafes
as inftanced before, in order to give the poorer
Sort of Clients an Opportunity to avail them-
felves by an eafy and cheap Method, rather
than by that tedious, perplexed, and expenfive
one of pleading every Matter fpecially, in Juf-
tification or Bar, as in the foregoing and fol-
lowing Iffues.

The following Iffue is in Replevin, the Na-
ture of which A&ion, moft of all others, gives
Room for long and tedious Pleadings in Mat-
ters of as trivial a Concern as the preceding
one, as may be eafily feen thereby; and the
Quettion is, if fuch Pleadings cannot be fup-
plied by the like or by fome other Method. If
fo, fuch a Caufe might be tried upon an Iffue
of 10 or 12 Sheets, inftead of one of above
130, as this is.

Though here are two Precedents only gi-
ven, as very extraordinary ones in fuch Cafes,
yet I believe it will be granted by every ex-
perienced Practitioner, that thefe are of a mo-
derate Length, confidering the great Number
of others moft frequently ufed in A&ions of
the like Narure.

Hilary
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Dickins,

ﬂilary Term in the Thirty-third Year of
the Reign of King George the Second.

Berks. ] - HOMAS C. and Gerge D.
fi. were fummoned to anfwer Addam
Lufb of a Plea wherefore they took the Cattle
of the faid Adam Lufb, and unjuftly detained
the fame againft Gages and Pledges, (c. and
whereupon the faid Adam Lufb, by A. B his
Attorney complains, that the faid Thomas and
George, on the twenty-feventh Day of Decem-
ber 1n the Year of our Lord one thoufand
feven hundred and fifty-eight, at the Purith of
Saint Leonard, in W. in the faid Coucty, in a
certain Place there called the O/d Moor, tcok
the Cattle, to wit, eight Sheep of the faid
Adam Lub, and unjuitly detained them againft
Gages and Pledges, until, &c. Whereupon
the faid A4dam Lufb fays that he is injured, and
hath f{uftained Damage to the Value of twenty
Pounds; and therefore he brings Suit, &,

And the faid Thomas and George, by R. B. Cognizance.
their Attorney, come and defend the Wrong
and Injury when, &¢. and as Baililfs of the
Mayor, Burgefles and Commonalty of the Bo-
rough of 27.7in the County of Berks well
acknowledge the raking of the faid eight
Sheep in the faid Place, in which, ¢, bea
caufe they fay that the faid Place called the

Old
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O/d Mcor, in which, &c¢. long before the faid
Time when, &g¢. and at the faid Time when,
&, was, and flill is a certain large Wafte «r”
Common ! afture, called and known by the
feveral Names of the Old Moer, otherwiie
Portman’s Moor, otherwife Portman’s Mead,
containing by Eftimation a large Number of
Acres, to wit, forty Acres, lying and being

.at . aforefaid in the County of Berks afore-

faid, and lying and being within the Manor of
. in the County of Berks aforefaid, and Par-
cel of that Manor; and that the faid Mayor,
Burgeffes and Commonalty of the Borough of
W. aforefaid, long before the faid Time when,
&c. and ‘at the faid Time when, &¢. were
and ftill are feifed in their Demeine as of Fee
of and in the faid Manor of #. whereof, &¢.
with the Appurtenances, and being fo thereof
feifed, becaufe that the faid eight Sheep at the
faid Time when, &¢. were in the faid Place
in which, &¢c. Parcel, &¢. eating up, feed-
ing and depafturing on the Grafs there then
growing, and doing Damage there to the faid
Mayor, Burgefles and Commonalty of the
Borough of /7. aforefaid, they the faid Thomas
and George, as Bailiffs of the faid Mayor, Bur-
gefles and Commonalty of the Borough of #,
aforefaid, well acknowledge the taking of the
faid eight Sheep in the faid Place, in which,
&c. and juftly, &e. as a Diftrefs for the faid
Damage fo by them there done and doing,
&c. and this they are ready to verify ; Where-
fore they pray Judgment, and a Return of the

* faid eight Sheep, together with their Damages,

{¢. according to the Form of the Statute in
fuch Cafe made and provided, to be adjudged
10



A PPENDTIZX.

to them, €F¢c. And for further Cognizance as
to the taking of the faid eight Sheep in the
faid Declaration mentioned, the faid Thomas
and - George, by Leave of the Court here for
this Purpofe firft had and obtained, according
to the Form of the Statute in fueh Cafe made
and provided, as Bailiffs of the Mayor, Bur-
gefles and Commonalty of the Borough of #.
in the County of Berks, well acknowledge the

taking of the faid eight Sheep in the faid Place, °

in which, €¢. becaufe they fay that the faid
Place called the O/d Moor in which, &¢. long
before the faid Time when, &¢. and at the

fame Time when, &¢c. was and ftill is a cer--

tain large Wafte or Common’ Pafture, called
or known by the feveral Names of the O/
Moor, otherwife Portman’s Moor, otherwife
Dortman’s Mead, containing by Eftimation a
large Number of Acres, to wit, forty Acres,
fituate, lying and being at 7. aforefaid, in the
County of Berks aforefaid, and that the faid
Mayor, Burgefles and Commonalty of the
Borough of #. aforefaid, long before the faid
Time when, &c. and at the faid Time when,
&¢c. were and ftill are feifed in their Demefne
as of Fee of and in the faid Wafte or Common
Pafture in which, &. with the Appurtenan-
ces, and being fo thereof feifed, becaufe that
the faid eight Sheep, at the faid Time when,
&c. were in the faid Place in  which, &e.
eating up, feeding and depafturing on the Grafs
there then growing, and doing Damage there
to the faid Mayor, Burgefles and Commonalty
of the Borough of /. aforefaid, they the faid

Thomas and George, as Bailiffs of the faid .

Mayor, Burgefles and- Commonalty of the
R 2 Borough
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Boraugh of . aforefaid, well acknowledge the
t2iins of the 121 eigit Sheep in the faid Place
in which, &c. and juttly, &¢c. as a Diftreis
for the :aid Damage fo by them there done
and doing, &e¢. and this they are ready to
verify ; Wherefore they pray Judgment, and
a Returd of the faid eight Sheep, together
with their Damages, &¢. according to the
Form of the Statute in fuch Cafe made and
provided, to be adjudged to them, &e.

And the faid Adam Lufb, as to the faid
Cognizance of the faid Tbemas and Gearge by
thein firit above made as to the taking of the
faid eight Sheep of the faid Declaration mentioa-
ed, fays, That they the faid Thomas and George,
by reafon of any Thing therein alledged, ought
not, as Bailiffs of the faid Mayor, Burgeffes
and Commonalty, to acknowledge the taking
of the faid eight Sheep in the faid Place called
the O/d Moor, in which, &¢c. to be juft, be-
cauz he fays that long before the faid Time
whgn, &c. one William F. was and yet is
feifed of the faid Place called the O/d Mopor,
in which, &¢. 1n the faid Parith of Saint
Leonard in . in his Demefne as of Fee, and
being fo feifed thereof, he the faid Ailliom
afterwards, that is to fay, on the twentieth Day
of December in the faid Year of our Lord one
thoufand feven hundred and fifty-eight, at #.
aforefaid, gave Licence to the faid 4dam Lup
to put his Cattle aforefaid into the faid Place
called the O/d Moor in which, &¢c. to depaf-
ture the Grafs there then growing, by virtue
of which Licence the faid Adam Lufb after-

wards, and before the faid Time when, &¢.

~ put the faid Cartle into the faid Place in which,

. &
2
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&¢. to depafture the Grafs in the fame there
growing, which faid Cattle were in the faid
Place in which, &'¢c. on the Occafion afore-
faid depaﬁuring the Grafs there then growing,
until the faid Thomas and George on the twen-
ty-feventh Day of December in the faid Year
one thoufand feven hundred and fifty-cight,
at the faid Parith of Saint Leomard in W
the faid Place, in which, &¢c. took the faid
Cattle of the faid Adam Lu/b, and unjuftly de-
tained the fame againft Gages and Pledges
until, &¢. in Manner and Form as the faid
Adaom Lufb hath above thereof complained
againft them; Without this, that the faid Place:
called the 0/d Moor in which, &Fc. at the faid
Time when, ¢. was Parcel of the Manor of
7. in the faid Cognizance mentioned, as the
faid Thomas and Gearge have in their faid Cog-
nizance above alledged; and this the faid Adam
Lufb is ready to vcrify: Wherefore in as much
as the faid Thomas and George have above
ackncwledged the taking of the faid eight
Shegp in the faid Place called the O/d Moor

in which, &c. the faid Adam Lufb prays Judg-

ment, and his Damages by reafon of the tak-
ing and unjuft detaining of the fame to be
ad]udged to him, ¢¢. And for further Plea
in Bar to the faid Cognizance of the faid Tho-
mas and George by them firft above made as
to the taking of the faid eight Sheep in the
faid Declaration mentioned, the faid Adem
Lufb, by Leave of the Court here to him for
this Purpofe granted, according to the Form
of the Statute in fuch Cafe lately made and
provided, fays, That the faid Thomas and
George, by reafon Qf any thing therein alledged,
R3 as
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as Bailifs of the faid M.yor, Burgefles and
Common:lty, ought no: to acknowledge the
tax:ng of the faid eight Sheep in the faid Place
cailed the Old Moor, in whick, Fc. 10 be juf,
becaufe he fays, that long before, and at the
fad Time when, &e. one Wiliam F. was,
and {till is feifed of and in diverfe, to wir,
fifteen Acres of Land, with the Appurtenan-
ces, lying ani being in a certain Clofe cal-
led Portman’s Field, otherwife Saint Fobn's
Field, lying at F¥. aforefaid, in his Demecfne
vas of Fee, and that the faid #, F. and all
thole whofe Eftate he now hath, and at the
faid Time when, &c. had of and in the faid
fiftcen Acres of Land with the Appurtenances,
from Time whereof the Memory of Man is
not to the contrary, have had, and have ufed
and been acculiomed to have, and the faid
w. F. ftill of Right ought to have for himfelf
and chemfelves, his and their Farmers and
Tenants, Occupiers of the faid fifteen Acres
of Land with the Appurtenances, Common of
Pafture in and upon the faid Place called the
Old Mpor, in which, &¢c. for all his and their
commonable Sheep levant and couchant upon
the faid fifteen Acres of Land with the Ap-
purtenances, every Year from the Feaft of 4l
Saints, according to the Ol Siile, wuntil the
‘Fealt of the Purification of the Bleffed Virgin
Mary then next following, according to the
fame Stile, as to the faid fifteen Acres of Land
with the Appurtenances belong'ng and apper-
taining ; and the faid . F. bcing fo feifed
thercof before the faid Time when, & 1o
wit, on the twentieth Day «f September in the
Year of our Lord one thoufand feven hundred

' aud
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and fifty-fix, according to the prefent Stile,
at I, atorefaid, demifed the faid fiftcen Acres
of Land with the Appurtenances (amongtt
other Things} to one Fob #. to have and to
hold the fame to the faid Fob #. from the
Feaft of Saint Michael the Archangel then next
enfuing, according to the prefent Stile, for
and during one whole Year thence next fol-

lowing, and fo from Year to Year for fo long .

Time as it fhould pleafe the faid #. F. and

Fob W. by virtue of which faid Demife the

faid Fob W. afterwards, and before the faid
Time when, F¢. to wir, on the thirtieth Day
of September in the Year laft aforefaid, accord-
.ing to the prefent Stile, entered into the faid
fifteen Acres of Land with the Appurtenances,
and became and was poffeffed thereof, and
continued fo poffcffed thereof until and upon
the thirtieth Day ot O7ober in the Year of our
Lord one thoufand feven hundred and ffty-
eight, according to the prefent Stile, ‘and be-
ing fo poffefied thereof, he the faid Fob W.
afterwards, (to wit) on the faid thirtiecth Day
of Ofober one thoufand feven hundred and
fifty-cight, according to the prefent Stile, at
w. aforcﬂud demifed the faid fifteen Acres
of Land with the Appurtenances to the faid
Adam Lufb, to hold the fame to him from the
Feal of Al Saints, according to the Old Stile
then next enfuing, unul the Fealt of the Pu-
rification of the Bleffed Virgin Mary then next
following, according to the fame Stile, by
virtue of which faid laft-mentioned Demile the
faid Adam Lufb aftcrwards, and before the faid
Tune when, ¢, to wit, on the thirtcenth Day

of November in the Year of our Lord ore’

R 4 thoufand
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thoufand feven hundred and fifty-eight, en”
tered into the faid fifteen Acres of Land with
the Appurtenances, and became and was pof-
feffed thereof, and being fo poffefled thereof
he the faid Adam Lufb, after the faid Feaft of
All Saints, according to the Old Stile in the
Year laft aforefaid, and before the faid Time
when, &¢. to wit, on the fame Day and Year
in the fa’'d Declaration mentioned, put the faid
eight Sheep, then being the commonable Sheep
of the faid Adam Lufb, and levant and couchant
in and upon’the faid fifteen Acres of Land
with the Appurtenances, into the faid Place in -
which, &c¢. to feed upon the Grafs there grow-
ing, and to ufe his faid Common of Pafture
there, and the faid eight Sheep were depaf-
turing in the faid Place in which, &¢. on that
Occafton, as they lawfully might, till the faid
Thomas and George, before the Feaft of the
Purification of the Bleffed Virgin Mary then
next foliowing according to the Old Stile, to
wit, at the faid Time when, &¢. of their own
Wrong took the faid eight Sheep in the faid
Place 1n which, &%¢. and unjuftly detained the
fame againft Gages and Pledges until, &e.
in Manner and Form as the faid Adam Lufb
hath above thereof complained againft them;
and this he is ready to verify : Wherefore in
as much as the faid Thomas and George have
above acknowledged the taking of the faid eight
Sheep in the faid Place in which, &¢. the faid
Adam Lufb prays Judgment, and his Damages
by reafon of the taking and unjuft detaining
of the fame to be adjudged to him, &c. - And
for further Plea in Bar to the faid Cognizance
of the faid Thomas and Gecrge by them firft

above
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above made as to the taking of the faid eight
Sheep in the faid Declaration mentioned, the
faid Adam Lufb, by like Leave of the Court
here to him for this Purpofe granted, accord-
ing to the Form of the Statute in fuch Cafe
lately made and provided, fays, That the faid
Thomas and George, by reafon of any thing
therein alledged as Bailiffs of the faid Mayor,
Burgefles and Commonalty, ought not to ac-
knowledge the taking of the faid eight Sheep
in the faid Place in which, &¢. to be juft,
becaufe he fays, that true it is that the faid
Place called the O/d Moor in which, &¢. long
before, and at the faid Time when, &¢. was
and ftill is a certain large Wafle or Pafture

called and known by the {cveral Names of the -

Old Moor, otherwile Portman’s Moor, other-
wife Pertiman’s Mead, containing by Eftima-
tion a large Number of Acres to wit, forty
Acres lying and being at 7. aforefaid in the
County of Berks aforefaid, as the faid Thomas

and George have in their faild Cognizance.

above alledged ; But the faid #dam Lufb fur-
ther fays, That long before, and at the faid
Time when, &Fc. one 7. F. was, and ftill is
feifed of and in a certain Mefluage and diverfe,
to wit, one hundred Acres of Land with the
Appurtenances, fituate, lyfhg and being at /.
aforefaid, in his Demefne as of Fee, and that
the faid /. F. and all thofe whofe Eftate he
now hath, and at the faid Time when, &c.
had of and in the faid Mefluage and Land with
the Appurtenances, from Time whereof the
Memory of Man is not to the contrary, have

had, and have ufed and been accuftomed to .

have, and the faid #. F. ftill of Right ought
to
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" to have for himfelf and themfelves, his and

their Farmers and Tenants of the faxd Meffu-
age and Land with the Appurtenances, the
fole and feparate Pafture of the faid Place in
which, &, every Year from the Feait of Al
Saints according to the Old Stile, until the”
Feaft of the Purification of the Bleffed Virgin
Mary, according to the fame Sule then next
following, to be had and taken with Sheep as
to the faid Meffuage and Land with the Ap-
purtenances belonging and appertaining; and
the faid /. F. being o feifed of the faid Mef-
fuage and Land with the Aoppurtenances, af-
terwards, and before the faid Time when, €,
to wit, on the twenticth Day of September in
the Year of our Lord onz thoufand feven hun-
dred and fifty-fix, according to the prefent
Stile, at /. aforefaid, demifed the faid M:f-
fuage and Land with the Appurt nances to one
Fob W. to hold the fame to him from the
Fealt of Saint Miihael the Archangel then next
following, according to the prefent Stile, for
one whole Year then next to come, and fo
from Year to Year for fo long Time as it
fhould pleafe the faid #. F. and b W. by
virtcue of which faid Demife the faid b
. afterwards, and after the Feaft of Saint
Michael the Arcbangel in the Year of our Lord
one thoufand feven hundred and ffty-fix, ac-
cording to the prefent Stile, and before the
faid Time when, &e. (to wit) on the thirtieth
Day of September in the Year laft aforefaid,
according to the prefent Stile, at %, aforefaid,
entered into the faid Meffuage and Land with
the Appurtenances, and became and was, and
continually from thenceforth hitherto hath

been,
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been, and ftill is poffeffed thereof, and being
fo poffeffed thereof, he the faid Fob . after-
wards, and before the faid Time when, &J¢.
(to wit) on the twentieth Day of December in

the Year of our Lord one thoufand feven hun-

dred and fifty-eight, according to the prefent
Stile, at #/. aforefaid, gave Leave and Li-
cence to the faid Adam Lufb to put the faid
eight Sheep inte the fuid Place in which, &,
to feed upon the Grafs there growing, by vir-
tue of which faid Licence the faid Adam Lufh
afterwards, and after the Feaft of 4// Saints in
that Year, according to the Old Stile, and
before the Feaft of the Purification of the Blef-
Jfed Virgin Mary then next following, accord-
ing to the fame Stile, and before the faid Time
when, &¢c. (to wit) on the Day and Year in
the faid Declaration mentioned, put the faid
eight Sheep into the faid Place in which, e,
to feed upon the Grafs there growing, and the
faid eight Sheep were depafturing in the faid
Place in which, &¢. on that Occafion, as they
lawfully might, till the faid Thomas and George
at the faid Time when, &¢. of their own
Wrong took the faid eight Sheep in the faid
Place in which, &¢. and unjuftly detained the
fame againft Gages and Pledges until, &e.
in Manner and Form as the faid Adam. Lu/b
hath above thereof complained againft them ;
and this he is ready to verify : Wherefore in
as much as the faid Thomas and George have
above ackowledged the taking of the faid
cight Sheep in the faid Place in which, &e.
the faid Adam Lufb prays Judgment, and his
Damages by reafon of the taking and unjuft

detaining of the fame to be adjudged to him,

e,
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0/d Mecor, in which, &¢. long before the faid
‘Time when, ¢g¢. and at the faid Time when,
&Fc. was, and ftill is a certain large Wafte or”
Common ! afture, called and known by the
feveral Names of the O/d Moer, otherwife
Portman’s Moor, otherwife Portman’s Mead,
containing by Eftimation a large Number of
Acres, to wit, forty Acres, lying and being

.at V. aforefaid in the County of Berks afore-

faid, and lying and being within the Manor of
W. in the County of Berks aforefaid, and Par-
cel of that Manor; and that the faid Mayor,
Burgeffes and Commonalty of the Borough of
. aforefaid, long before the faid Time when,
&¢c. and at the faid Time when, &¢. were
and ftill are feifed in their Demefne as of Fee
of and in the faid Manor of #. whereof, &c.
with the Appurtenances, and being fo thereof
feifed, becaufe that the faid eight Sheep at the
faid Time when, &¢. were in the faid Place
in which, &¢. Parcel, &¢. eating up, feed-
ing and depafturing on the Grafs there then
growing, and doing Damage there to the faid
Mayor, Burgefles and Commonalty of the
Borough of /7. aforefaid, they the faid Thomas
and George, as Bailiffs of the faid Mayor, Bur-
gefles and Commonalty of the Borough of #.
aforefaid, well acknowledge the taking of the
faid eight Sheep in the faid Place, in which,
&c. and jultly, &e¢. as a Diftrefs for the faid
Damage fo by them there: done and doing,
&c. and this they are ready to verify ; Where-
fore they pray Judgment, and a Return of the

* faid eight Sheep, together with their Damages,

&c. according to the Form of the Statute in
fuch Cafe made and provided, to be adjudged

to
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to them, €¢. And for further Cognizance as
to the taking of the faid eight Sheep in the
faid Declaration mentioned, the faid Thomas
and - George, by Leave of the Court here for
this Purpofe firft had and obtained, according
to the Form of the Statute in fueh Cafe made
and provided, as Bailiffs of the Mayor, Bur-
gefles and Commonalty of the Borough of #.
in the County of Berks, well acknowledge the

taking of the faid eight Sheep in the faid Place, *

in which, &¢. becaufe they fay that the faid
Place called the O/d Moor in which, (¢, long
before the faid Time when, €&¢. and at the
fame Time when, &¢. was and ftill is a cer-
tain large Wafte or Common- Pafture, called
or known by the feveral Names of the O/d
Moor, otherwife Portman’s Moor, otherwife
Portman’s Mead, containing by Eftimation a
large Number of Acres, to wit, forty Acres,
fituate, lying and being at /. aforefaid, in the
County of Berks aforefaid, and that the faid
Mayor, Burgefles and Commonalty of the
Borough of #. aforefaid, long before the faid
Time when, &¢. and at the faid Time when,
&c. were and ftill are feifed in their Demefne
as of Fec of and in the faid Wafte or Common
Pafture in which, &, with the Appurtenan-
ces, and being fo thereof feifed, becaufe thatr
the faid eight Sheep, at the faid Time when,
&Fc. were 1n the faid Place in-which, &,
eating up, feeding and depafturing on the Grafs
there then growing, and doing Damage there
to the faid Mayor, Burgefles and Commonalty
of the Borough of /7. aforefaid, they the faid

Thomas and George, as Bailiffs ot the faid .

Mayor, Burgefles and- Commonalty of the
R 2 Borough
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Boroug}i of . aforefaid, well acknowledge the
taking of the faid eight Sheep in the faid Place
in which, &¢. and juftly, &¢c. as a Diftrefs
for the faid Damage fo by them there done
and doing, &'¢. and this they are ready to
verify ; Wherefore they pray Judgment, and
a Return of the faid eight Sheep, together
with their Damages, {5¢. according to the
Form of the Statute in fuch Cafe made and
provided, to be adjudged to them, .

And the faid Adam Lufb, as to the faid
Cognizance of the faid Thomas and George by
them firlt above made as to the taking of the
faid eight Sheep of the faid Declaration mention-
ed, fays, That they the faid Thomas and George,
by reafon of any Thing therein alledged, ought
not, as Bailiffs of the faid Mayor, Burgefles

-~ and Commonalty, to acknowledge the taking

of the faid eight Sheep in the faid Place called
the O/d Moor, in which, &¢. to be juft, be-
cauf= he fays that long before the faid Time
whgn, &¢c. one William F. was and yet is
feited of the faid Place called the O/d Myor,
in which, &¢. 1in the faid Parith of Saint
Leonard in W, 1n his Demefne as of Fee, and
being fo feifed thereof, he the faid W#illiam
afterwards, that is to fay, on the twentieth Day
of December in the faid Year of our Lord one
thoufand feven hundred and fifty-eight, at #.
aforefaid, gave Licence to the faid Adam Lup
to put his Cattle aforefaid into the faid Place
called the O/d Moor in which, &¢. to depaf-
ture the Grafs there then growing, by virtue
of which Licence the faid Adam Lufb after-

wards, and before the faid Time when, €&¢.

" put the faid Cattle into the faid Place in which,

. &
2
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&¢c. to depafture the Grafs in the fame there
growing, which faid Cattle were in the faid
Place in which, &c. on the Occafion afore-
faid dcpaﬁurmg the Grafs there then growing,
until the faid Thomas and George on the twen-
ty-feventh Day of December in the faid Year
one thoufand feven hundred and fifty-eight,
at the  faid Parith of Saint Leonard in .
the faid Place, in which, &¢. took the faid
Cattle of the faid Adam Lufb, and unjuftly de-
tained the fame againft Gages and Pledges
until, &¢. in Manner and Form as the faid
Adam Lufb hath above thereof complained
againft them; Without this, that the (aid Place:
called the O/d Moor in which, &¢. at the faid
Time when, &¢c. was Parcel of the Manor of
7. in the faid Cognizance mentioned, as the
faid Thomas and George have in their faid Cog-
nizance above alledged; and this the faid Adam
Lufb is ready to verify: Wherefore in as much
as the faid Thomas and George have above
ackncwledged the taking of the faid eight
Shegp in the faid Place called the O/ Moor

in which, &e. the faid Adam Lu/b prays Judg-

ment, and his Damages by reafon of the tak-
ing and unjuft detaining of the fame to be
ad]udored to him, &¢. And for further Plea
in Bar to the faid Cognizance of the faid Tho-
mas and George by them firft above made as
to the takmg of the faid eight Sheep in the
{aid Declaration mentloned, the faid Adam
Lufb, by Leave of the Court here to him for
this Purpofe granted, according to the Form
of the Statute in fuch Cafe lately made and
provided, fays, That the faid Thomas and
George, by reafon qf any thing therein alledged,

R3 as
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as Builiffs of the faid Mu.uyor, Burgeffes and
Commonalty, ought not to acknowledge the
taking of the faid eight Sheep in the faid Place
called the Old Moor, in which, &¢c. to be juft,
becaufe he fays, that long before, and at the
fa:d Time when, &e. one William F. was,
and fill is feifed of and in diverfe, to wit,
fifteen Acres of Land, with the Appurtenan.
ces, lying and being in a certain Clofe cal-
led Portman’s Field, otherwife Saint Fobn's
Field, lying at . aforefaid, in his Demefne
vas of Fee, and that the faid #, F. and all
thole whofe Efiate he now hath, and at the
faid Time when, &&¢. had of and in the faid
fiftcen Acres of Land with the Appurtenances,
from Time whereof the Memory of Man is
not to the contrary, have had, and have ufcd
and been accultomed to have, and the faid
w. F. ftill of Right ought to have for himfelf
and chemfelves, his and their” Farmers and
Tenants, Occupiers of the faid fifteen Acres
of Land with the Appurtenances, Common of
Pafture in and upon the faid Place called the
O/d Moor, in which, &¢. for all his and their
commonable Sheep levant and couchant upon
the faid fifteen Acres of Land with the Ap.
purtenances, every Year from the Feaft of 4l
Saints, according to the Ol Siile, until the
‘Feaft of the Purification of the Bleffed Virgin
Mary then next following, according to the
fame Stile, as to the faid hfteen Acres of Land
with the Appurtenances belong ng and apper-
taining ; and the faid . F. being fo feifed
thercof before the faid Time when, &¢. 1o
wit, on the twentieth Day of Seftember in the
Year of our Lord one thoufand feven hundred

aud
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and fifty-fix, according to the prefent Stile,
at /7, aforefaid, demifed the faid fiftcen Acres
of Land with the Appurtenances (amongtt
other Things} to one Job /. to have and to
hold the fame to the faid Fob #. from the
Feaft of Saint Michael the Arcbangel then next
enfuing, according to the prefent Stile, for
and during one whole Year thence next fol-

lowing, and fo from Year to Year for fo long .

Time as it thould pleafe the faid #7. F. and

Fob W. by virtue of which faid Demife the

faid Fob W. afterwards, and before the faid
Time when, ¢, to wir, on the thirtieth Day
of September in the Year laft aforefaid, accord-
.ing to the prefent Stile, entered into the faid
fiftceen Acres of Land with the Appurtenances,
and became and was poffeffed thereof, and
continued fo poffcffed therecf until and upon
the thirticth Day of O.70bér in the Year of our
Lord one thoufand feven hundred and ffty-
eight, according to the prefent Stile, ‘and be-
ing fo poffeffied thereof, he the faid Fob W.
afterwards, (1o wit) on the faid thirtiecth Day
of Odfober one thoufand feven hundred and
fifty-eight, according to the prefent Stile, at
W, aforefaid, demiied the faid fifteen Acres
of Land with the Appurtenances to the faid
Adam Lufb, to hold the fame to him from the
Feal of All Saints, according to the Old Stile
then next enfuing, unul the Featt of the Pu-
rification of the Bleffed Virgin Mary then next
following, according to the fame Stile, by
virtue of which faid laft-mentioned Demile the
faid Addam Lufb afterwards, and before the faid
Tune when, &¢. to wit, on the thirtcenth Day

of November in the Year of our Lord one’

R 4 thoufand
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thoufand feven hundred and fifty-eight, en”
tered into the faid fifteen Acres of lL.and with
the Appurtenances, and became and was pof-
feffed thereof, and being fo poffefled thereof
he the faid Adam Lufb, after the faid Feaft of
All Saints, according to the Old Stile in the
Year laft aforefaid, and before the faid Time
when, &¢. to wit, on the fame Day and Year
in the fa'd Declaration mentioned, put the faid
eight Sheep, then being the commonable Sheep
of the faid Adam Lufb, and levant and couchant
in and upon’the faid fifteen Acres of Land
with the Appurtenances, into the faid Place in
which, &¢. to feed upon the Grafs there grow-
ing, and to ufe his faid Common of Pafture
there, and the faid eight Sheep were depaf-
turing in the faid Place in which, &¢. on that
Occafron, as they lawfully might, till the faid
Thomas and George, before the Feaft of the
Purification of the Bleffed Virgin Mary then
next following according to the Old Stile, to
wit, at the faid Time when, &¢. of their own
Wrong took the {aid eight Sheep in the faid
Place in which, €. and unjuftly detained the
fame againft Gages and Pledges until, &e.
in Manner and Form as the faid Adam Lufb
hath above thereof complained againft them;
and this he is ready to verify : Wherefore in
as much as the faid Thomas and George have
above acknowledged the taking of the faid eight
Sheep in the faid Place in which, &¢. the faid
Adam Lufb prays Judgment, and his Damages
by reafon of the taking and unjuft detaining
of the fame to be adjudged to him, &¢. -And

- for further Plea in Bar to the faid Cognizance

of the faid Thomas and Gecrge by them firft
above
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above made as to the taking of the faid eight
Sheep in the faid Declaration mentioned, the
faid Adam Lujb, by like Leave of the Court
here to him for this Purpofe granted, accord-
ing to the Form of the Statute in fuch Cafe
lately made and provided, fays, That the faid
Thomas and George, by reafon of any thing
therein alledged as Bailifis of the faid Mayor,
Burgefles and Commonalty, ought not to ac-
knowledge the taking of the faid eight Sheep
in the faid Place in which, &¢. to be juft,
becaufe he fays, that true it is that the faid
Place called the O/d Moor in which, &¢. long
before, and at the {aid Time when, &9c. was
and ftill is a certain large Wafle or Pafture

called and known by the feveral Names of the -

Old Moor, otherwile Portman’s Moor, other-
wife Portinan’s Mead, containing by Eftima-
tion a large Number of Acres to wit, forty
Acres lying and being at 7. aforefaid in the
County of Berks aforefaid, as the faid Thomas

and George have in their faid Cognizance.

above alledged ; But the faid ~dam Lufb fur-
ther fays, That long before, and at the faid
Time when, Jc. one /7. F. was, and ftill is
feifed of and in a certain Mefluage and diverfe,
to wit, one hundred Acres of Land with the
Appurtenances, fituate, lying and being at /7.
aforefaid, in his Demefne as of Fee, and that
the faid /. F. and all thofe whofe Eftate he
now hath, and at the faid Time when, &c.
had of and in the faid Mefluage and Land with
the Appurtenances, from Time whereof the
Memory of Man is.not to the contrary, have

had, and have ufed and been accuftomed to .

have, and the faid /7. F. ftill of Right ought
‘ to
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" to have for himfelf and themfelves, his and

their Farmers and Tenants of the faid Mefiu-
age and Land with the Appurtenances, the
fole and feparate Pafture of the faid Place in
which, &¢c. every Year from the Feait of AU
Saints according to the Old Stile, until the”
Fealt of the Purification of the Bleffed Virgin
Mary, according to the fame Sule then next
following, to be had and taken with Sheep as
to the faid Meffuage and Land with the Ap-
purtenances belonging and appertaining ; and
the faid /. F. being lo feifed of the faid Mef-
fuage and Land with the Aopurtenances, af-
terwards, and before the faid Time when, &,
to wit, on the twentieth Day of September in
the Year of our Lord one thoufand feven hun-
dred and fifty-fix, according to the prefent
Stile, at /. aforefaid, demifed the faid M-=f-
fuage and Land with the Appurt nances to one
Fob W. to hold the fame to him from the
Feaft of Saint Mi.bael the Archangel then next
following, according to the prefent Siile, for
one whole Year then next to come, and fo
from Year to Year for fo long Time as it
fhould pleafe the faid #. F. and Job W. by
virtue of which faid Demife the faid ¥4
W. afterwards, and after the Feaft of Saint
Michael the Arcbangel in the Year of our Lord
one thoufand feven hundred and fifty-fix, ac-
cording to the prefent Stile, and before the
faid Time when, &c. (to wit) on the thirtieth
Day of September in the Year laft aforefaid,
according to the prefent Stile, at . aforefaid,
entered into the faid Meffuage and Land wich
the Appurtenances, and became and was, and
continually from thenceforth hitherto  hath

been,
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been, and ftill is poffefled thereof, and being
fo poffefled thereot, he the faid 706 . after-
wards, and before the faid Time when, &J¢.
(to wit) on the twentieth Day of December in

the Year of our Lord one thoufand feven hun-

dred and fifty-eight, according to the prefent
Stile, at /. aforefaid, gave Leave and Li-
cence to the faid Adam Lufb to put the faid
eight Sheep inte the faid Place in which, &,
to feed upon the Grafs there growing, by vir-
tue of which faid Licence the faid A4dam Lufb
afterwards, and after the Feaft of 47/ Saints in
that Year, according to the Old Stile, and
before the Feaft of the Purification of the Blef-
Jfed Virgin Mary then next following, accord-
ing to the fame Stile, and before the faid Time
when, &'¢. (to wit) on the Day and Year in
the faid Declaration mentioned, put the faid
eight Sheep into the faid Place in which, e.
to feed upon the Grafs there growing, and the
faid eight Sheep were depafturing in the faid
Place in which, &c. on that Occafion, as they
lawfully might, till the faid Thomas and George
at the faid Time when, &¢. of their own
Wrong took the faid eight Sheep in the faid
Place in which, &¢. and unjuftly detained the
fame againft Gages and - Pledges until, &c.
in Manner and Form as the faid Adam. Lufb
hath above thereof complained againft them ;
and this he is ready to verify : Wherefore in
as much as the faid T%homas and George have
above ackowledged the taking of the faid
cight Sheep in the faid Place in which, &e.
the faid Adam Lu/b prays Judgment, and his
Damages by reafon of the taking and unjuft

detaining of the fame to be adjudged to him,

e
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€¢c. And the faid Adam Lufb, as to the faid
Cognizance of the faid Thomas and George by
them laflly above made as to. the taking of
the faid eight Sheep in the faid Dcclaration
mentioned, fays, That they the faid Tbomas
and George, by realon of any thing therein
alledged, ought not, as Bailiffs of the faid
Mayor, Burgefles and Commonsity, to ac-
knowledge the taking of the faid eight Sheep in
the faid Place called the O/ Moor in which,
&e. to be jult, becaufe he fays, that long be-
fore, and at the faid Time when, &Jc. one
W. F. was, and ftill is feifed of and in the faid
Place called the Old Moor in which, &¢. in
his Demefne as of Fee, and being fo feifed
thereof he the faid Villiam afterwards, that is
to fay, cn the twentieth Day of December in
the faid Year of our Lord one thoufand feven
hundred and fifty-eight, at #. aforefaid, gave
Licence to the faid Addam Lufb to put his Cat-
tle aforefaid into the faid Place called the O/
Moor, in which, &¢. to depaflture the Grafs
there then, growing, by virtue of which Li-
cence the faid Adam Lub afterwards, and be-

fore the faid Time when, &¢. put the faid -
Cattle into the faid Place in which, &e. to
depaftare the Grafs in the fame there growing,
which faid Cattle were in the faid Place in
which, &¢. on the Occafion 2forefaid depaf-
turing the Grafs there then growing, until the
faid Thomas and George, on the twenty-feventh
Day of December in the {2id Year one thoufand
feven hundred and fifty-eighr, at the faid Parifh
of faint Leonard in /7. in the faid Place in

which, ¢, took the faid Cattle of the fiid

Adam Lufb, and unjultly detained the fame
againft
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againft Gages and Pledges until, &¢. in Man-
ner and Form as the faid Adam Lufbh hath

above thereot complained againft them ; With-
out this, that the faid Mayor, Burgeﬂ'cs and
Commonalty of the Borough of /. aforefaid,
at the faid Time when, &¢. were feifed in their
Demefne as of Fee of and in the faid Wafte
or Common Pafture called the O/d Moor, in
which, &c. as the faid Thomas and George have
in their faid Cognizance above alledged; and
this the faid 4dam Lu/b is ready to verify’
Wherefore in as much as the faid Tbomas and
George have above acknowledged the taking of
the faid eight Sheep in the faid Place called
the O/d Moor, in which, &¢c. the faid Adam
Lufb prays Judgment, and his Damages by
reafon of the taking and unjuft detaining of
the fame to be adjudged to him, &¢. And
for further Plea in Bar to the faid Cognizance
of the faid Thomas and George by them laftly
above made as to the taking of the faid eight
Sheep in the faid Declaration mentioned, the
faid Adam Lufb by Leave of the Court here
to him for this Purpofe granted, according to
the Form of the Statute in fuch Cafe lately
made and provided, fays, That the faid Tho-
mas and George, by reafon of any thing there-
in alledged, as Bailiffs of the faid Mayor, Bur-
gefles and Commonaltv, ought not to acknow-

ledge the taking of the faid eight Sheep in the .

faid Place in whxch &e. to be juft, becaufe

he fays, that long beforc, and at the faid Time ~

when, &F¢. one ll/z/lmm F. was, and ftill is
feifed of and in diverfe (to wit) fifteen Acres
of Land with the Appurtenances, lymg and
being in a certain Clofe called Portman’s Field,

otherwife -

253



244

A P PENDTIZX

otherwife Saint Jobn’s Field, lying at W. afore-
faid, in his Demefne as of Fee, and that the
fatd William F. and all thofe whofe Eftate he
now hath, and at the faid Time when, &Jc.
had of and in the faid fifteen Acres of I.and
with the Appurtenances, from Time whereof
the Memory of Man is not to the contrary,
have had, and have ufed and been accuftomed
to have, and the faid William F. ftill of Right
ought to have for himfelf and themfelves, his

_and their Farmers and Tenants, Occupiers of

the faid fifteen Acres of Land with the Ap-
pur:enances, Common of Pafture in and upon
the faid Place called the Old Moor, in which,
&¢. for all his and their commonable Sheep
levant and couchant upon the faid fifteen Acres
of Land with the Appurtenances, every Year
from the Fealt of A/ Saints, according to the
OId Stile, until the Feaft of the Parification of
tbe Blefled Virgin Mary then next following,
according to the fame Stile, as to the faid fif-
teen Acres of Land with the Appurtenances
belonging and appertaining; and the faid 27%/-
liam F. bcing fo feifed thereof before the faid

~Time when, &c. (to wit) on the twentieth

Day of September in the Year of our Lord one
thoufand feven hundred and fifty-fix, ac-
cording to the prefent Stile, at #7. afore-
faid, demifed the faid fifteen Acres of Land
with the Appurtenances (amongft other Things)
to one Feb W. to have and to hold the fame
to the faid Job . from the' Feaft of Saint
Michael the Archangel then pext enfuing, ac-
cording to the prefent Sule, for and durmg
one whole Year thence next following, and fo
from Year to Year for fo long Time as it thould

plCd.t
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pleafe the faid William I, and Job 7. by virtue
of which faid Demife the faid Fob. 7. after-
wards, and after the Feaft of Saint Michael one
thoufand feven hundred and fifty-fix, according
to the pretent Stile, (to wit) on the thirtieth
Day of September in the Year laft mentioned,
according to the prefent Stile, entered into the
~faid fifteen Acres of Land with the Appurte-
nances, and became and was poffefled thereof,
and continued fo poffefled thereof until and
upon the thirtieth Day of Offober in the Year
one thoufand feven hundred and fifty-eight,
according to the prefent Stile; and being fo
poﬁeffed thereof he the faid Fob . after-
wards, and befare the faid Time when, &e¢.
(to wit) on the faid thirtieth Day of Ofober
in the Year of our Lord one thoufand feven
hundred and Hfty-eight, according to the pre-
fent Stile, at #7. aforefaid, demifed the faid
fifteen Acres of Land with the Appurtenances
to the faid A4dam Lufb, to hold the fame to him
from the Feaft of .4// Saints, according to the
.old Stile, then next enfumg, until the }'eaf’c of
the Purification of the Blefled Virgin Mary then
next following, according to the fame Stile;
by virtue of which faid laft-mentioned De-
mifcs the faid Adem Lufh afterwards, and be-
fore the faid Time when, &¢. (to wit) on the
thirteenth Day of November in the Year of our
Lord one thoufand feven hundred and fifty-
eight, cntered into the faid fifteen Acres of
Land with the Appurtenances, and became
and was poffefled thereof; and being fo pof-
fefled thereof he the fuid Adam Lufb after the
faid Feaft of .7/ Saints, according to the Old
Stile, in the Year laft afarefaid, and before the

faid
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faid Time when, &¢. (to wit) on the fame
Day and Year in the faid Declaration mea-
tioned, put the faid eight Sheep, then being
the commonable Sheep of the faid Adam Lip,
and levant and couchant in and upon the faid
fifteen Acres of Land with the Appurtenances,
into the faid Place in which, {J¢. to feed up-
on the Grafs there growing, and to ufe his
faid Common of Pafture there, and the faid
eight Sheep were depafturing in the faid Place
in which, &¢. on that Occafion, as they law-
fully might, till the faid Thomas and George,
before the Feaft of the Purification of the Blef-
Jed Virgin Mary then next following, accord-
ing to the Old Stile, (to wit) at the faid Time
when, &¢. of their own Wrong took the faid
cight Sheep in the faid Place in which, &..
and unjuitly detained the fame againft Gages
and Pledges until, &¢c. in Manner and Form
as the faid 4dam Lufb hath above thereof com-
plained againft them; and this he is'ready to
verify : Wherefore in as much as the faid 7ko-
mas and Geerge have above acknowledged the
taking of the faid eight Sheep in the faid Place
in which, ¢9c. the faid 4dam Lufb prays Judg-
ment, and his Damages by reafon of the tak-
ing and unjuft detaining of the fame to be
adjudged to him, &¢. And for further Plea
in Bar to the faid Cognizance of the faid Tho-
mas and George by them lattly above made as
to the taking of the faid eight Sheep in the
faid Declaration mentioned, the faid Adcm
Lujb, by like Leave of the Court here to him
for this Purpofe granted, according to the
Form of the Statute in fuch Cafe lately made
and provided, fays, That the f{aid 7bomas and

‘ George,
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George, by reafon of any thing therein alledged
as Bailiffs of the faid Mayor, Burgefles’ and
Commonalty, ought not to acknowledge the
_taking of the faid eight Sheep in the faid Place
in which, £9¢. to be juft, becaufe he fays that
true it is, that the faid Place called the O/d
Moor in which, &¢. long before, and at the
faid Time when, €9¢. was and ftill is a cer-
tain large Wafte or Pafture called and known
by the feveral Names of the O/d Moor, other-
wife Portman’s Moor, otherwife Portman’s Mead,
containing by Eftimation a large Number of
Acres (to wit) forty Acres lying and being at
w. aforefaid in the County of Berks afore-
faid, as the faid Thomas and George have in
their faid Cognizance above alledged; But the
faid Adam Lufb further fays, That long be-
fore,. and at the faid Time when, &¢. one
William F. was, and ftill is feifed of and in a
certain Meffoage and- diverfe, (to wit) one
hundred Acres of Land with the Appurtenan.
ces, fituate, lying and being at /. aforefaid,
in his Demefne as of Fee, and that the faid
William F. and all thofe whofe Eftate he now
hath, and at the faid Time when, &F¢. had of
and in the faid Mefluage and Land with the
Appurtenances, from Time whereof the Me-
mory of Man is not to the contrary, have had,
and have ufed and been accuftomed to have,
and the faid #illiam F, ftill of Right ought to
have for himfelf and themfelves, his and their
Farmers and Tenants of the faid Mefluage
and Land with the Appurtenances, the fole

and feparate Pafture of the faid Place in which, -

&c. every Year from the Feaft of Al Sainss,
according to the OId Stile, until the Feait of
S the
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the Purification of the Bleffed Virgin Mary, ac-
cording to the fame Stile then next following,
to be had and taken with Sheep, as to the faid
Mefluage and Land with the Appurtenances
belonging and appertaining ; and the faid #i/-
biam F. being fo fcifed of the faid Meffuage
and Land with the Appurtenanges, afterwards,
and before the faid Time when, ¢, (to wit)
on the twentieth Day of Septeisber in the Year
of our Lord one thoufand feven hundred and
fifty-fix, according to the prefent Stile, at 7.
aforefaid, demifed the faid Mefluage and Land
with the Appurtenances to one joé /7. to hold
the fame to him from the Feaft of Saint Ai-
c¢hael the Archangel then next following, ac-
cording to the prefent Stile, for one whole Year
then next to come, and fo from Year to Year
for fo long Time as it fhould pleafe the faid
William F. and Job 1. by virtue of which faid
Demife the faid Fob #. afterwards,- and after

 the Fealt of Saint AMichael the Arcbangel in

the Year of our Lord one thoufand feven hun-
dred and fifty-fix, according to the prefent
Stile, and before the fsid Time when, &J¢. (to
wit) on the thirticth Day of September in the
year laft aforefaid according to the prefent
Stile, at /. atorefaid, entered into the faid
Mefluage and Land with the Appurtenances,and
became and was, and continually from thence-
forth hivherto hath been, and ftill is poffeflfed
thereof ; and being o poffeffed thereof he the
faid Fob W. afterwards, gnd before the faid
Time when, &¢c. (to wit) qn the twentieth
Day of December in the Year of our Lord one
thoufand feven hundred and ﬁft:y-ei%h“t, ac-
cording to_the prefent Stile, at /7. aforefaid,

2 T gave
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gave Leave 'and Licence to the faid 4dam Lufb .

to put the faid eight Sheep into the faid Place
in which, €f¢. to feed upon the Grafs there
growing, by virtue of which faid Licence the
{aid Adam Lufh afterwards, and after the Feaft
of All Saints in that Year, according to the Old
Stile, and before the Feaft of the Purification
of the Blefled Virgin Mary then next following,
according to the fame Stile, and before the
faid Time when, &', (to wit) on the faid Day
and year in the faid Declaration mentioned, put
the faid eight Sheep into the faid Place in which,
&9¢. to feed upon the Grafs there growing, and
_ the faid eight Sheep were depafturing in the faid

Place in which, &¢. on that Occafion, as they
lawfully might, till the faid Thomas and George
at the faid Time when, &¢. of their own
Wrong took the faid eight Sheep in the faid
Place in which, &¢. and unjuftly detained the
fame againft Gages and Pledges until, &¢. in
Manner and Form as the faid A4dam Lufb hath
above thereof complained againft them ; and
this he is ready to verify ; Wherefore in as
much as the faid Tbomas and George have
above acknowledged thé taking of the faid
eight Sheep in the faid Place in which, &c.
the faid Adam Lufb prays Judgment, and. his
Damages by reafon of the taking and unjuft
defaining of the fame to be adjudged to him,
&r ‘

faid Plea of the faid 4dam Lu/b by him firft
above pleaded in Bar, as to the faid Cogni-

zance of the faid Thomas and George by them -

firft above made, as before, fay, That the faid

Place called the O/d Moor in which, &c. at
S 2 the

And the faid Thomas and Géorge, as to the Replication,
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the faid Time when, &9¢. was Parcel of the
Manor of #. in the faid Cognizance men-
tioned, as the faid Thomas and George have in
their faid Cognizance above alledged ; and of
this they put themfelves upon the Country,
and the faid /Adam Lufp doth the fame, &e.
And the faid Thomas and George as to the faid
Plea of the faid Adam Lufb by him fecondly
above pleaded in Bar to the faid Cognizance
of the faid Thomas and George by them firft
above made, fay, That the rﬁid cight Sheep
in the faid Declaration mentioned were at the
faid Time when, &¢. in the faid Place called
the O/d Moor in which, &¢. wrongfully feed-
ing and depafturing on the Grafs there then
growing, and doing Damage there to the faid
Mayor, Eurgefles and Commonalty aforefaid,
as the faid Thomas and George have above in
their faid Cognizance alledged ; Without this,
that the faid #illiam F. and all thofe whofe
Eftate he now hath, and at the faid Time when,
€7¢. had of and in the faid fifteen Acres of
Land with the Appurtenances, from Time
whereof the Memory of Man is not to the
contrary, have had, and have ufed and been
accuftomed to have, and fill of right ought
to have for himfdff and themfelves, his and
their Farmers and Tenants, Occupiers of the
faid fifteen -Acres of Land with the Appurte-
nances, Common of Pafture in and upon the
faid Place called the O/d Moor, in which, &c.
for all his and their commonable Sheep levant
and couchant upon the faid fifteen Acres of
Land with the Appurtenances, every Year
from the Feaft of A/ Saints, according to the
Old Stile, until the Feaft of the Purification of

i : the
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the Blefled Virgin Mary then next following,
according to the fame Stile, as to the faid fit-
teen Acres of Land with the Appurtenances
belonging and appertaining, in Manner and
Form as the faid A4dam Lu/b bath above in his
faid Plea in that Behalf alledged; and this the
faid Thomas and George are ready to verify;
Wherefore they pray judgment, and a Re-
turn of the faid eight Sheep, together with
their Damages, {¢. according to the Form of
the Statute, &9¢. to be adjudged to them, &¢.
And the faid Thomas and George, as to the
faid Plea of the faid A4dam Lu/b by him third-~
ly above pleaded in Bar to the faid Cognizance
of the faid Thomas and George by them firft
above made, fay, That the faid eight Sheep
in the faid Declaration mentioned were at the
faid Time when, &c. in the faid Place called

the Old Moor in which, &¢. wrongfully feed-

ing and depafturing on the Grafs there then
growing, and doing Damage there to the faid
Mayor, Burgefles and Commonalty aforefaid,
as the faid Thomas and George have above in
their faid Cognizance alledged; Without this,
that the faid William F. and all thofe whofe
Eftate he now hath, and at the faid Time
when, &¢c. had of and in the faid Mefluage
and Land in that Plea mentioned with the
Appurtenances, from Time whereof the Me-
mory of Man is not to the contrary, have had,
and have ufed and been accuftomed to have,
“and ftill of Right ought to have for himfelf
and themfelves, his and their Farmers and
‘Tenants, of the faid Mefluage and Land with
the Appurtenances, the fole and feparate Paf-
ture of the faid Place in which, &, cvery

$3 Year
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Year from the Feaft of A Saints, according
to the Ol Stile, until the Feaft of the Purif-
cation of the %!.%ed Virgin Mary, according
to the fame Stile, then next following, to
be had and taken with Sheep, as to the faid
Mefluage and Land with the Appurtenances
belonging and appertaining, in Manner and
Form as the faid .4dam Lufb hath above in his
faid Plea in that Behalf alledged ; and this the
faid Thomas and George are ready to verify;
Wherefore they pray Judgment, and a Return
of the faid eight Sheep, together with their
Damages, &J¢. according to the Form of the
Statute, &¢. to be adjudged to them, &«.
And the faid Thomas and George, as to the faid
Plea of the faid Adam Lufb by him firft above
pleaded in Bar to the faid Cognizance of the
faid Thomas and Gesrgz by them fecondly
above made, fay, That the faid Mayor, Bur-
gefles and Commonalty of the faid Borough
of W. aforefaid, at the faid Time when, é&e.
were feifed in their Demefne as of Fee of and
in the faid Wafte, or Common Pafture, called
the O/d Moor in which, &¢. in Manner and
Form as the faid Thomas and George have above
in their faid Cognizance alledged ; and of this
they put themf{clves upon the Country, ¢, and
the faid Adzm Lufh doth the fame likewife.
And the faid Themas and Gegrge, as to the faid
Plea of the faid Adam Lufb gy him fecondly
above pleaded in Bar to the faid Cognizance
of the faid Thomas and George by them above
fecondly made, fay, That the faid eight Sheep-
were at the faid Time when, &¢. in the faid
Place called the O/d Muvor in which, &e.
wrongfully , feeding and depafturing on the

‘ Grafs
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Grafs there then growing, and doing Damage
there to the faid Mayor, Burgeffes and Com-
monalty aforefaid, as the faid Thomas and
George have above in their faid Cognizance
in that Behalf alledged; Without this, that the
faid William F. and all thofe whofe Eftate he
‘now hath, and at'the faid Time when, &3¢,
had of and in the faid fifteen Acres of Land
with the Appurtenances, from Time whereof
the Memory of Man is not to the contrary,
have had, and have ufed and been accuftomed
to have, and ftill of Right ought to have for
himfelf and themfelves, his and their Farmers
and Tenants, Occupiers of the faid fifteen
Acres of Land with the Appurtenances, Com-
mon of Pafture in and upon the faid Place
called. the O/d Moor in which, &c. for all his
and their commonable Sheep levant and cou-
chant upon the faid fifteen Acres of Land
with the Appurtenances, every Year from the
Fealt of A/l Saints, according to the Old Stile,
until the Feaft of the Purification of the Bleffed
Virgin Mary then next following, according to
the fame Stile, as to the faid fifteen Acres of
Land with the Appurtenances belonging and
appertaining, as the faid 4dam Lu/b hath above
in his faid Plea in that Behalf alledged; and
this they the faid Thomas and George are ready
to verify : Wherefore they pray Judgment,
and a Return of the faid Sheep, together with
their Damages, &F¢. according to the Form
of the Statute, &c. to be adjudged to them,
&¢c. And the faid Thomas and George, as to
the faid Plea of the faid AZzm Lu/s by him
thirdly above pleaded in Bar to the faid Cog-

nizance of the faid Thomas and George by them
S 4 fecondl

263
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fecondly above made, fay, That the faid Shecp
in the faid Declaration mentioned were at the
faid Time when, &¢. in the faid Place called

“the O/d Moor in which, {F¢c. wrongfully feed-

ing and depafturing on the Grafs there then
growing, and doing Damage there to the faid
Mayor, Burgeffes and Commonalty aforefaid,
as the faid Thomas and George have above in
their faid Cognizance alledged ; Without this,
that the faid William F, and all thofe whofe
Eftate he now hath, and at the faid Time
when, &v¢. had of and in the faid Mefluage
and Land with the Appurtenances in that Plea
mentioned, from Time whereof the Memory
of Man is not to the contrary, have had, and
have ufed and been accuftomed to have, and
ftill of Right ought to have for himfelf and
themfelves, his and their Farmers and Tenants
of the faid Mefluage and Land with the Ap-
purtenances, the fole and feparate Pafture of
the faid Place in which, &¢c. every Year from
the Feaft of Al Saints, according to the Old
Stile, until the Feaft of the Purification of the
Bleffed Virgin Mary, according to the fame
Stile, then next following, to be had and taken
with Sheep, as to the faid Mefluage and Land
with the Appurtenances belonging and apper-
taining, the faid Adam Lufb hath above 1n his
faid Plea alledged; and this they the faid
Themas and George are ready to verify; Where-
fore they pray Judgment, and a Return of the
faid Sheep, together with their Damages, &c.
fecording to the Form of the Statute, &J¢. to
be adjudged to them, &e.

And the faid Adem Lufb, as to the faid Plea

" of the faid Themas and George above in Reply

pleaded
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pleaded to the faid Plea of him the faid 4dem
Lujb fecondly above pleaded in Bar to the faid
Cognizance of the faid Thomas and George by
them firft above made as before, faith, That
the faid William F. and all thofe whofe Eftate
he now hath, and at the faid Time when, &.
‘had of and in the faid fifteen Acres of Land
with the Appurtenances, from Time whereof
the Memory of Man is not to the contrary,
have had, and have ufed and been accuftomed _
to have, and the faid #iiliam F. ftill of Right
ought to have for himfelf and themfelves, his
and their Farmers and Tenants, Occupiers of .
the faid fifteen Acres of Land with the Ap-
purtenances, Common of Pafture in and upon
the faid Place called the O/d Moor in which,
&e¢. for all his and their commonable Sheep
+levant and couchant upon the faid fifteen Acres
of Land with the Appurtenances, every Year
from the Feaft of 4/ Saints, according to the
Old Stile, until the Feaft of the Purification of
the Blefled Virgin Mary then next following,
according to the fame Stile, as to the faid
fifteen Acres of Land with the Appurtenances
belonging and appertaining, in Manner and *
Form as the faid Adem Lufb hath above in his
faid Plea in that Behalf alledged ; and this the
faid Adam Lufb prays may be enquired of by
the Country, and the faid Thomas and George
do the fame likewife. And as to the faid Plea
of the faid Thomas and George by them in Re-
ply pleaded to the faid Plea of him the faid
Adam Lujb thirdly above pleaded in Bar to the
faid Cognizance of the faid Thomas and George
by them firft gboye made, the faid A4dam Lufb
as before, faith, That the faid William F. an;_i
all
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‘all thofe whofe Eftate he now hath, and at
the faid Time when, &¢. had of and in the
faid Mefluage and Land in that Plea in Bar
mentioned, with the Appurtenances, from Time
“whereof the Memory of Man is ‘not to the
-eontrary, have had, and have ufed ard -been
‘accuftomed to have, and the faid #i/liam F.
ftill of Right ought to have for himfelf and
themfelves, his and their Farmers and Tenants
of the faid Mefluage and Land with the Ap-
purtenances, ‘the fole and feparate Pafture of
the faid Place in which, &¢. every Year from
the Feaft of Al Saints, according to the Old
Stile, until the Feaft of the Purification of the
Bleffed Virgin Mary, according to the fame
Stile, then next following, to be had and taken
with Sheep, as to the faid Méfluage and l.and
with the Appurtenances belonging and apper-
taining, in Manner and Form as the faid Adam
Lu/b hath above in his faid Plea in that Behalf
alledged ; and this the faid Adam Lufh alfo
prays may be enquired of by the Country, and
the faid Thomas and George do the fame like-
wife. And as to the faid Plea of the faid
Thomas and George above in Reply pleaded to
the faid Plea of him the faid Adam Lufb fe-
condly above pleaded in Bar to the faid Cog-
nizance of the faid Thomas and George by them
fecondly above made, as before, faith, That
the faid #illiam F. and all thofe whofe Eftate
he now hath, and at the faid Time when, &e.
hid of and in the faid fifteen Acres of I.and
with the Appurtenances, from Time whereof
the Memory of Man is not to the contrary,
have bad, and have ufed and been accuftomed
to have, and the faid #illiam F. fill of Right

ought
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ought to have for himfelf and themfelves, his

and their Farmers and Tenants, Occupiers.
of the faid fifteen Acres of Land with the.

Appurtenances, Common of Pafture in and
upon the faid Place called the O/d Aloor in

which, &¢. for all his and their commonable
Sheep levant and couchant upon the faid fif-
teen Acres of Land with the Appurtenances,

every Year from the Feaft of A/ Saints, ac-
cording to the Old Stile, until the Feaft of the
‘Purification of. the Bleffed Virgin Mary then
next following, according to the fame Stile,

as to the faid fifteen Acres of Land with the

Appurtenances belonging and appertaining, as'
the faid Adam Lufb hath above 1n his faid Plea
in that Behalf alledged ; and this the faid Adam
Lufh alfo prays may be enquired of by the
Country, and the faid Thomas and George do
the fame likewife. And as to the faid Plea of
the faid Thomas and George above in Reply
pleaded to the faid Plea of the faid 4dam Lu/b
thirdly above pleaded in Bar to the faid Cogni-
zance of the faid Thomas and George by them
fecondly above made as before, faith, That
the faid William F. and all thofe whofe Eftate
he now hath, and at the faid Time when, .
had of and in the faid Mefluage and Land
with the Appurtenances in that Plea in Bar
mentioned, from Time whereof the Memory
of Man is not to the contrary, have had, and
have ufed and been accuftomed to have, and
the faid William F. ftill of right ought to
have for himfelf and themfelves, his and their
Farmers and Tenants of the faid Mefluage
and Land with the Appurtenances, the fole
and feparate Pafture of the faid Place in which,

&e.
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&9¢. every Year from the Feaft of A/ Saints,
according to the Old Stile, until the Feaft of
the Purification of the Bleffed Virgin Mary, ac-
cording to the fame Stile then next following,
to be had and taken with Sheep as to the faid
Mefluage and Land with the Appurtenances
belonging and appertaining, as the faid Adem
Lufb hath above in his faid Plea alledged ; and
this the faid Adam Lufb alfo prays may be en-
quired of by the Country, and the faid Tbomas
and George do the fame likewife. Therefore
as well to try this Iffue as the faid feveral
other 1ffues above joined between the Parties,
the Sheriff is commanded that he caufe to
come here in eight Days of the Purification of
the Blefled Virgin Mary, twelve, £9¢c. by whom,
&¢c. who neither, J¢. to recognize, &¢. be-
caufe as well, ¢,

¥F I N 1S



The CASE of JOHN WOODHOUSE,
Efq; of Bridewell Hofpital, one of the
Diretors of the Egfi-India Company.

N the Autumn of 1775, he was feifed with a
violent cold, or influenza, which continued
fome months, then fell on the bowels and brought
on a conftant purging. He took the advice of
eminent phyficians, and found relief, but not a
cure. In the fpring following, as the complaint
increafed, he went to Bath, drank the waters,
took fuch medicines as were judged proper, and
bathed three or four times; by which means the
diforder feemed fomewhat abated ;—in July went
to the German Spa, where he continued three
months, during (ix weeks of which time he re-
ceived benefit from the Geronfleer water, but
then the diforder changed to a dyfentery; which
was removed by medical affiftance. He wentcen®
with the waters, and was rather better; but re-
lapfed in the winter, and continued equally bad
for feven or eight months.

In June 1797 he returned to Spa, and drank
the Savaniere waters, which had a good effeét for
a month, then grew worfe, tried former medi-
cines to no purpofe, and was obliged to leave off
drinking the waters; but bathed in the mineral

- ' bath
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bath of Tonolet made warm; and in the natural
hot baths of Chaude Fontaine, without any be-
nefit : the dyfentery daily increafing, with much
in he returned to England, quite emaciated
and feeble,

- In September, upon the encouragement given
him by a worthy gentleman in the neighbour-
hood of Nevil-Holt, Leicefterfhire, (a Member
of Parliament) and by theadvice of Dr. Garrow,
of Barnet, he went to try the waters of Nevil-
Holt, firlt in fmall quantities, as an alterative,
increafing the dofe gradually, from a pint to
three or four: they afted as a purgative, in a
greater or lefs degree, according to the number
of glaffes drank, and more than anfwered his
moft fanguine cxpectations : for though no other
opening medicine could be taken without mani-
felt prejudice, the brifkeft operation by thefe
waters did not in the leaft degree relax or weak-
en, but braced and ftrengthened him. In fix
weeks the dyfentery was cured, and the purging
greatly abated, and continued fo during the win-
ter in London, where he drank that water pretty
conftantly. In 1778 he fpent two months at
Nevil-Holt, drinking the water at the fountain
bead, got perfeftly cured, and returned home in
good health, and has recovered his fleth, ftrength,
and {pirits, and fo continues, 1780.

The NEVIL-HOLT WATER is fold by
W. OWEN, at the ORIGINAL MINERAL
WATER WAREHOUSE in LONDON, No,
11, near Temple-bar, Fleet-ftreet, (eftablifhed in
its reputation above fifty years, by the recom-
mendation of the moft eminent Phyficians) where
the Geatlemen of the Faculty, and the Public, may

depend
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depend on being faithfully ferved with all the
mineral waters, in the greateft perfeétion, viz.

The genuine SELTZER WATER, imme-
diarely from the fountain head, filled under the
inipéclion. of the Comptroller to” his Highnefs
the ELECTOR of TREVES:—The genuine
GERMAN SPA Water, from the Pouhon
{pring, in large and fmall flafks ; and the genuine
PYRMONT Water, in three-pint bottles.

BRISTOL. Water, SCARBOROUGH Wa-
ter certified by the Magiftrates of Scarborough,
NEVIL-HOLT, HARROGATE, TIL-
BURY, MALVERN, JESSOP:—Bath Wa-
ter, certified by the pumper, and CHELTEN-
HAM Water, arrive conftantly frefh every week
as ufual.—Alfo Tar Water.—Sea Water in it’s
utmott purity, taken up feveral leagues at fea,—
Cheltenham and Scarborough Salts.

W. OWEN prefumes to affure the Gentlemen
of the Faculty, and the Public, that the mineral
Waters, fold at his Warehoufe, are filled in the
moit proper feafons only, when they are in per-
~ fettion. And as he has fpared no pains nor ex-
pence to have the genuine watgrs of Selizer,
Pouhon Spa, and Pyrmont, fecured in the beft
manner, {0 as effetually to preferve their mineral
fpirit, and medicinal virtues, he has reafon to
flacter himfelf that the Waters he imports are
not inferior to thofe at the fountain head.

** Great quantities of fpurious waters hav-
ing been notorioufly fubftituted in the room of
the genuine, to the difappointment of the Phy-
ficians, und their Patients, as fully appears by a
. certificate in my pofleffion; in order to prevent

“impolitions fo dangerous to health, as much as
T : : lics
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lies in my power, 1 have found it neceflary t
feal with my name, every botte of SELTZEF
water, and of PYRMONT, and SPA water im-
ported by me; ‘of which thofe who favour m
with their commands will pleafe to take notice
And, for the fame reafon, I beg leave to requef
they will give orders to have a bill and receip
figne® by their moft obedient fervant,

W. OWEN.,
















