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AN

INTRODUCTION

TO THE

PRINCIPLES OF MORALS AND LEGISLATION.

CHAP. XIIIL *

§ 1. GENERAL VIEW OF CASES UNMEET FOR PUNISHMENT.

The general object - which all laws have, or The ood ot
ought to have, in common, is to augment the sagment
total happiness of the community ; and therefore, - P
in the first place, to exclude, as far as may be,
every thing that tends to subtract from that hap-
piness : in other words, to exclude mischief.
: IL

But all pumshment is mischief : all pumshment Bat punish-
in itself is evil. Upon the principle of utility, ifor "™
it ought at all to be admitted, it ought only to
be admitted in as far as it promises to exclude
some greater evil *.

* What follows, relative to the subject of punishment What con-
ought regularly to be preceded by a distinct chapter on the :‘2’&‘ e
ends of punishment. But having little to say on that par- veral other
ticular branch of the subject, which has not been said before, :fm:;::
it seemed better, in a work, which will at any rate be but Zim °
too voluminous, to omit this title, reserving it for another, another

hereafter to be published, intituled The Theory of Punish-
VYOL. II. B



2 CASES UNMEET FOR PUNISHMENT.

S 1.
Theriore. It is plain, therefore, that in the following
ought not to

beadnitted, a5€s punishment ought not to be inflicted.

ment®. To the same work I must refer the analysis of the
several possible modes ¢f punishment, a particular and mi-
nute examination of the nature of each, and of its advantages
and disadvantages, and various other disquisitions, which
did not seem absolutely necessary to be inserted here. A
very few words, however, concerning the ends of punishment,
can scarcely be dispensed with.
m e  The immediate principal end of punishment .s to controul
endsof pu- action. Thi§ action is either that of the offender, or of
nisbment.  owhers: that of the offender it controuls by fts influence,
either on lis will, in which case it is said to operaté in the
- way of refermation; or on his physical power, in which case
it is said to operate by disablement : that of others it can in-
fluence no otherwise than by its influence over their wills;
in which case it is said to operate in'the way of ezample. A
kind of collateral end, which it has a natural tendency to
answer, is that of affording a pleasure or satisfaction to the
party injured, where there is one, and, in general, to parties
whose ill-will, whether on a self-regarding account, or on the
account of sympathy or antipathy, has been -excited by the
offence. This purpose, as far as it can be answered gratis,
is a beneficial one. But no punishment ought to be allotted
merely to this purpose, because (setting aside its effects-in
the way of controul) no such pleasure is ever produced by
punishment as can be equivalent to the pain. The punish-

® This is the work which, from ‘the Author’s papers, has since been pub-
“lished by Mr. Dumont in French, in company with The Theory of Reward
added to it, for the purpose of mutual illustration. It is in contemplation to
publish them both in English, from the Author’s manuscripts, with the benefit
of any amendments that have been made by Mr. Dumont. :




LCASES UNMEET FOR PUNISHMENT. ‘

. Where it is groundless ; where there is no Casr,
mlschwf for it to prevent ; the act not being mis- "~
<hievous upon the whole. groundless.

2. Where it must be ingfficacious: where it 2. Inefica-
cannot act se as to prevent the mischief. e

3. Where it is unprofitable, or too expensive ; ght&?ro-
where the mischief it would produce would be
greater than what it prevented. : ,

4. Where it is needless : where the mischief may 4 Or need-
be prevented, or cease of itself, without it : that ™

is, at a cheaper rate.

§. 2. Cases in which punishment is groundless.
These are,

Iv.

. Where there has never been any mischief: 1. Wiere
‘.where no mischief has been praduced to any body s ter,
by the act in question. _Of this number are those %1/

in which the act was such as might, on some thecueof

ment, however, which is allotted to the other purpose, ought,
as far as it can be -done without expence, to be accommo-
dated to this. Satisfaction thus administered to a party in-
jured, in the shape of a dissocial pleasure®, may be stiled a
vindictive satisfaction or compensation : as a compensation,
administered in the shape of a self-regarding profit, or stock
of pleasure, may be stiled a lucrative one. See B. I. tit. vi.
[Compensation.] :Example is.the most important end of all,
in proportion as the number of the persons under temptation
- to offend is to one.

# Seq ch. x. [Motives.]
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Craz. occasions, be mischievous or disagreeable, but the
person whose interest it concerns gave his consent
-to the performance of it ®*. This consent, pro-
vided it be free, and fairly obtained *, is the best
proof that can be produced, that, to the person
who gives it, no mischief, at least no immediate
mischief, upon the whole, is done.. For no man
can be so good a judge as the man himself, what
* it is gives him pleasure or displeasure.
v. :

s. Where 2. Where the mischief was outweighed: al-
g‘e:i,g'.:,:gl.":: though a mischief was produced by that act, yet
in precav-  the same act Was necessary to the production of a
ohagut benefit which was -of greater valuet than the
:‘x‘grg: or mischief. This may be the case with any thing
powess  that is done in the way of precaution against
instant -calamity, as also with any thing that.is
done in the exercise of the several sorts of powers
necessary to be established in every community, to

wit, domestic, judicial, military, and supreme }:

VI

3. —or wil, 3. Where there is a certainty of an adequate
winty be compensation: and that in all cases where the
compenia- Offence can be committed. This supposes two
ton things: 1. That the offence is such as admits
of an adequate compensation: 2. That such a

compensation is sure to be forthcoming. Of

* See B. L tit. [Justifications.]  + See supra, ch. iv. [Value.]
: 1 See Book L tit. [Juystifications.]

.
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these suppositions, the latter will be found tobe a  Gnar-
merely ideal one: a supposition that cannot, in

the universality here given to it, be verified by

fact. It cannot, therefore, in practice, be num-

~ bered amongst the grounds of absolute impunity.

It may, however, be admitted as a ground for

an abatement of that punishment, which other
considerations, standing by themselves, would

seem to dictate*®. .

e e

§ 8. Cases in'which punishment must be incfficacious.
- These are, '

VIL
1. Where the penal provision is not established 1. Whero
e
until after the act is done. Such are the cases, prov!:lon
1. Of an er-post-facto law ; where the legislator iu ate: o in,

An ex-

himself appoints not a punishment till after the prface

act is done. 2. Of a sentence beyond the law ; gaiga

where the judge, of his own authority, appoints.a *™**

* This, for example, seems to have been one ground, at Hence the
least, of the favour shewn by perhaps all systems of laws, to 3::; ©
such offenders as stand upon a footing of responsibility: the offences
shewn, not directly indeed to the persons themselves; but to 5 = bor
such offences as none but responsible persons are likely to ;:P:W':e:
have the opportunity of engaging in. In particular, this cantile
seems to be the reason why embezzlement, in certain cases, 9%
has not commonly been punished upon the footing of theft :

nor mercantile frauds upon that of common sharping t.

t See tit. [Simple merc. Defrandment.]
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‘,’;‘ﬁ{* pu.nishment which the legislator had not ap-
“—— pointed.
VIIL

2. Oris 2. Where the penal provision, though esta-
not made

kovn: aa blished, is not conveyed to the notice of the person
na

snﬂicnucin'tl; on whom it seems intended that it should operate.
promul-

gated. Such is the case where the law has omitted to

employ any of the expedients which are necessary,
to make sure that every person whatsoever, who
is within the reach of the law, be apprized of all
the cases whatsoever, in which (being in the
station of life he is in) he can be subjected to the

penalties of the law*.

: ‘ IX.

3. Where 8. Where the penal provision, though it were
not be de- conveyed to a man’s notice, could produce no ¢f-
terred from :
my act w Ject on him, with respect to the preventing him
. from' engaging in any act of the sort in ques-
[2] Infaney. tion. Such is the case, 1. In extreme fancy ;
where a man has not yet attained that state or
disposition of mird in which the prospect of evils
so distant as those which are held forth by the
[b]Insanity. law, has the effect of influencing his conduct. 2.
In insanity ; where the person, if he has attained
to that disposition, has since been deprived of it
through the influence of some permanent though
E;]ugtm unseen cause. 3. In inforication ; where he has
been deprived of it by the transient influence of a

* See B. II. Appendix. tit. iii. [Promulgation.]
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visible cause : such as the use of wine, or opium, %f{-
or other drugs, that act in this manner on the ner- “——
vous system : which condition is indeed neither
more nor less than a temporary insanity produced
by an assignable cause®. -

X.

4. Where the penal provision (although, being 4. Or not

. . . from the in-

conveyed to the party’s notice, it might very well dividual act
. . . . in question,

prevent his engaging in acts of the sort in ques- - ity

* Notwithstanding ‘what is here szid, the cases of infancy In infancy
and intoxication (as we shall see hereafter) cannot be looked :3: pro
upon in practice as affording sufficient grounds for absolute m;‘;“u
impunity. But this exception in point of practice is no ob- proved to
jection to the propriety of the rule in point of theory. The o' e
ground of the exception is neither more nor less than the
difficulty there is of ascertaining the matter of fact: viz.
whether at the requisite point of time the party was actually
in the state in question; that is, whether a given case comes
really under the rule. Suppose the matter of fact capable of
being perfectly ascertained, without danger or mistake, the
impropriety of punishment would be as indubitable in these
cases as in any othert. :

The reason that is commonly assigned for the establishing The reason
an exemption from punishment in favour of infants, insane ff::h',';,’; g
persons, and persons under intoxication, is either false in ifi;h:‘;‘;.
fact, or confusedly expressed. The phrase is, that the will monly put
of these persons concurs not with the act; that they have :‘:::;fwt_ ,
no vicious will ; or, that they have not the free use of their ing.
will. But suppose all this to be true? What is it to the
purpose? Nothing: except in as far as it implies the reason

given in the text.

t See B. L tit. iv. [Exemptions] and tit, viis [Extenuations.]
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tion, provided he knew that it related to those
acts) could not have this effect, with regard to the
individual act he is about to engage in: to wit,
because he knows not that it is of the number of
those to which the penal provision relates. This

m‘t;fw' may happen, 1. In the case of unintentionality ;

[b] Uncon-
sciousness.

where he intends not to engage, and thereby -
knows not. that he is about to engage, in the act

in ‘which eventually he is about to engage®*.
2. In the case of unconsciousness ; where, although
he may know that he is about to engagein the act

jtself, yet, from not knowing all the material cir-

[c] Mis-
“supposal,

5. Or is act-
ed on by an
opposite su-
Pperior force:
as by,

cumstances attending it, he knows not of the
tendency it has to produce that mischief, in con-
templation of which it has been made penal in
most instances. 3. In the case of mis-supposal ;
where, although he may know of the tendency the
act has to produce that degree of mischief, he
supposes it, though mistakenly, to be attended
with some circumstance, or set of circumstances,
which, if it had been attended with, it would
either not have been productive of that mischief,
or have been productive of such a greater degree
of good, as has determined the legislator in such
a case not to make it penalt-.
XI.

5. Where, though the penal clause might ex-

ercise a full and prevailing mﬂuence, were it to

.

o

.. *See ch, viii. [Intentionality.] +See ch. ix. [Conscibusneu.]




CASES UNMEET FOR PUNISHMENT. 9

act alone, yet by the predominant influence of some ~Saar.

. opposite cause upon the will, it must necessarily “~——
be ineffectual; because the evil which he sets
himself about to undergo, in the case of his not
engaging in the act, is so great, that the evil

.denouriced by ghe penal clause, in case of his
engaging in it, cannot appear greater. This may
happen, 1. In the case of physical danger ; where [a] Physical
the evil is such as appears. likely to be brought
about by the unassisted powers of nature. 2. In [b] Thress-
the case of a threatened mischief ; where it is such S -
as appears likely to-be brought about through the
intentional and conscious agency of man®.

XIL
6. Where (though the penal clause may exerta 6. —I-;r“the

full and prevailing influence over the will of the funs cannot
follow its de-

party) yet his physical faculties (owing to the pre- terminaton

* The influences of the moral and religious sanctions, or, in Why the ]
. . .. infl
other words, of the. motives of love of reputation and religion, \j. wove
_are other causes, the force of which may, upon particular oc- and religi-
casions, come to be greater than that of any punishment ?wn:a.‘;c,:ot

which the legislator is able, or at least which he will think m‘m
proper, to apply. - These, therefore, it will be proper for him view.
to have his eye upon. But the force of these influences is
variable and different in different times and places : the force

of the foregoing influences is constant and the same, at all
times and every where. These, therefore, it can never be
-proper to look upon as safe grounds for establishing absolute
impunity : owing (as in the above-mentioned cases of infancy

and intoxication) to the lmpractu:ablllty of ascertaining the
matter of fact.
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Comar.  dominant influence of same physical cause) are not
“—~— in a condition to follow the determination of the -
will : insomuch that the act is absolutely involun-

Physical  fary. Such is the case of physical compulsion. or
o restrait restraint, by whatever means brought about;
where the man's hand, for instance, is pushed
against some object which his will disposes him

not to touch; or tied down from touching some

ohjeet which his will disposes him to touch.

§ 4. Cases where punishment is unprqﬁtéble.
These are, )

XIIL
1. Where, 1. Where, on the one hand, the nature of the
ot offence, on the other hand, that ef the punishment,
tu:::m . are, in the ordinary state of things, such, that when
meat would compared together, the evil of the latter will turn
more evil  out to be greater than that of the former.
offenco . XV,
Evilpods- Now the evil of the punishment divides itself
Sty into four branches, by which so many different-

punishment
branchon of persons are affected. 1. The evil of coer-

branches— S€ts

vzl Re- oiom or restraint : or the pain which it gives a man
not to be able to do the act, whatever it be, which
by the apprehension of the punishment he is
deterred from doing. This is felt by those by

v] Appre- Whom the law is observed. 2. The evil of appre-

2% hension: or the pain which a man, who has exposed
himself to puhishment, feels at the thoughts of
undergoing it. This is felt by those by whom
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the law has been broken, and who feel themselves C;{-Ig
in danger of its being executed upon them. 3.The o oo
evil of sufferance®: or the pain which a man feels, auce.
in virtue of the punishment itself, from the time
when he begins to undergo it. This is felt by
those by whom the law is broken, and upon whom
it comes actually to be executed. 4. The pain of [4] Deriva-
sympathy, and the other derivative evils resulting
to the persons who are in conmection with the
several classes of original sufferers just men-
tioned+. Now of these four lots of evil, the first
will be greater or less, according to the nature
of the act from which the party is restrained : the
second and third according to the nature of the
punishment which stands annexed to that offence.

On the other hand, as to the evil of the offence, (The evil ot
this will also, of course, be greater or less, accord- t?n‘f;,?
ing to the nature of each offence. The proportion gupwe

between the one evil and the other will therefore &t

be different in the case of each particular offence. % >

The cases, therefore, where punishment is nnpro- g’:’%"’:
fitable on this ground, can by no other means be
discovered, than by an examination of each parti-
cular offence ; which is what will be the business

of the body of the work.

* See ch. v. [Pleasures and Pains.]
+ See ch. xii. [Consegnences] iv.
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Casr. § XVIL '
P, a2 Where, although in the ordinary - state of

te indivi- things, the evil resulting from the punishment is
question: by not greater than the benefit which is likely to
- result from the force with which it operates,
during the same space of time, towards the ex-
_cluding the evil of the offence, yet it may have
_been rendered so by the influence of some occa-
sional circumstances. In the number of these
[a)The circumstances may be, 1. The multitude of delin-

Ititude of : ) ) ~
ﬂ'e'].nq'f,,f,{; quents at a particular juncture; being such as

‘would increase, beyond the ordinary measure, the:

quantum of the second and third lots, and thereby

also of a part of the fourth lot, in the evil of the
[ The punishment - 2. The extraordinary value of the
delinquent’s Services of some one delinquent; in the case where
"M the effect of the punishment would be to deprive

the community of the benefit of those services.
[c] The di- 3, The . displeasure of the people ; that is, of an
pleasure of
the people. indefinite number of the members of the same

community, in cases where (owing to the influence

of some occasional incident) they happen to con

ceive, that the offence or the.offender ought not
to be pumshed at.all, or ateast ought not to be
[d] The dis punished in the way in question. . 4. The dis-

pleasure of

foreign  pleasure of foreign powers ; that is, of the govern-

P"™  ing body, or a considerable number of the members
. of some foreign community or communities, with
which the community in question, is connected.
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§ 5. Cases where punishment is needless.
These are,
XVIL

13

CHar.
XI1II.

1. Where the purpose of putting an end to the 1. Where

the m

ischiek

practice may be attained as effectually at a istobe pre-

vented at &

cheaper rate : by instruction, for instance, as well cheaper

as by terror: by informing the understanding,
as 'well as by exercising an immediate influence

rate ; as, |

on the will. This seems to be the case with ggmi"ﬂme-

respect to all those offences which consist in the
disseminating pernicious principles in matters of
duty; of whatever kind the duty be; whether
political, or moral, or religious. And this, whether
'such principles be disseminated under, or even
without, a-sincere ‘persuasion of their being bene-
ficial. I say, even without : for though in such a
case: it . is not instruction that can prevent the
writer from endeavouring to inculcate his prin-
ciples, yet it may the readers from adopting
them : without which, his endeavouring to incul-
cate them will dono harm. In such acase, the
'sovereign will commonly have-little need to take
an active part : if it be the interest of -ore indivi-
dual to inculcate principles that are -pernicious, it
will as surely be the interest of otker individuals
to expose them. - But if the sovereign' must needs
take a part in the controversy, the pen is the pro-
per weapon to combat error with, not the sword.
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CHAP. XIV,

OF THE PROPORTION BETWEEN PUNISIIMENTS AND OFFENCES.

L

Becapitua- WE have seen that the general object of all laws
is to prevent mischief ; that is to say, when it is
worth while ; but that, where there are no other
means of doing this than punishment, there are
four cases in which it is not worth while.

.

:‘;»;mm When it is worth while, there are four subor-
dinate designs or ebjects, which, in the course of
his endeavours to compass, as far as may be, that
one general object, a legislator, whose views are
governed by the principle of utility, comes natu-
rally to propose to himself.

L.

1stObject 1. His first, mest extensive, and most eligible

—toprevent . , . o 0 s . e

all offences, ‘Object, is to prevent, in as far as it is possible,
and worth while,.all sorts cf offences whatsoever*:
in other werds, so to manage, that no offence
whatsoever may be committed.

.
240bjet— 2. But if 2 man 'must needs commit an -offence

to prevent

the worst, -of some kind or other, the next object is‘to induce

* By offences I mean, at present, acts which appear to him
to have a tendency to produce mischief.
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him to commit an offence less mischievous, rather Cuar.
than one more mischievous: in other words, to “—v—
choose always the least mischievous, of two of-
fences that will either of them suit his purpose. -

v.

3. When a man has resolved upon a particular s4 Object
offence, the next object is to dispose him to do n domn e
more mischief than is necessary to his purpose : in ™"
other words, to do as little mischief as is con-
sistent with the benefit he has in view.

VE -

4. The last object is, whatever the mischief be, 4 Object
which it is proposed to prevent, to prevent it at thepelf-m#
as cheap a rate as possible.

VL

Subservient to these four objects, or purposes, Rules of
must be the rules or canons by which the pro- Lsz;,.

nishmeénts

portion of pumshments" to offences 15 to be aghoftences,
governed.

VIIL _
Rule 1. e 1. '
Outw
1. The first object, it has been seen, is to pre- mgtpml:“
the offence.

* [Punistiments.] The same rules (it is to be observed) The same
may be applied, with little variation, to rewards as well as c":':, :‘;ﬂ:o‘
punishment: in short, to motives in general, which, accord- tives in
ing as they are of the pleasurable or painful kind, are of general.
the nature of reward or punishment: and, according as the
act they are applied to produce is of the positive or nega-
tive kind, are stiled impelling or restraining. See ch. x.
[Motives] xliii.
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CX.I‘VP vent, in as far as it is worth wlule, all sorts of
“—~— offences ; therefore,

The value of the punishment must not be less in
any case than what is sufficient to outweigh that of
the profit* of the offencet. -

If it be, the offénce (unless some other consi-

- derations, independent of the punishmént, should
intervene and operate efficaciously in the cha-

f:?ft may  *[Profit.] By the profit of an offence, is to be understood,
other k,,’,'d not merely the pecuniary profit, but the pleasure or advan-
sswellas ' 500 of whatever kind it be, which a man reaps, or expects
" to reap, from the gratification of the desire which prompted

him to engage in the offence}.
llfntll::og;:g It is the profit (that is, the expectation of the profit) of the °
that the pu- Offence that constitutes the impelling motive, or, where there
::ghhnt.e:x:tto are several, the sum of the impelling motives, by which a
increase  man is promted to engage in the offence. It is the punish-
;‘;‘;,::30,,. ment, thatis, the expectation of the punishment, that consti-
‘ tutes the restraining motive, which, either by itself, or in
conjunction with others, is to act upon him in a contrary
direction, so as to induce him to abstain from engaging in
the offence. Accidental circumstances apart, the strength
of the temptation is -as the force of the seducing, that is, of
the impelling motive or motives. To say then, as authors
of great merit and great name have said that the punishment
ought not to increase with the strength of the temptation, 18
as much as to say in mechanics, that the moving force or
momentum of the power need not increase in propomon to

the momentum of the burthen.

+ Beccaria, dei diletti, § 6. id. trad. par. Morellet, § 23.

$ See ch. x. [Motives] § 1.
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Cuar.

racter of tutelary motives*) will be sure to be o

committed notwithstanding4: the whole lot of

* ‘See ch. xi. [Dispositions] xxix.

+ It is a well-known adage, though it is to be hoped not a

true one, that every man has his price. It is commonly .
meant of a wan’s virtue. This saying, though in a very .

different sense, was strictly verified by some of the Anglo-
saxon laws : by which a fixed price was set, not upon a man’s
virtue indeed, but upon his life: that of the sovereign him-
self among the rest. For 200 shillings you might have killed
a peasant : for six times as much, a nobleman : for six-and-
thirty times as much you might have killed the king$. A
king in those days was worth exactly 7,200 shillings. If
then the heir to the throme, for example, grew weary of
waiting for it, he had a secure and legal way of gratifying
his impatience : he had but to kill the king with one hand,
and pay himself with the other, and all was right. An earl
Godwin, or a duke Streon, could have bought the lives of a
whole dynasty. It is plain, that if ever a king in those days
died in his bed, he must have had something else, besides
this law, to thank for it. This being the production of a
remote and barbarous age, the absurdity of it is presently
recognized : but, upon examination, it would be found, that

the freshest laws of the most civilized nations are continally .

falling into the same error§. This, in short, is the case
wheresoever the punishment is fixed while the profit of de-
linquency is indefinite : or, to speak more precisely, where
the -punishment is limited to such a mark, that the profit of
delinquency may reach beyond it. t '

% Wilkin's Leg. Anglo-sax. p. 71,72. See Hume, Vol. L App. L. p. 219,
§ See in particular the English Statute laws throughout, Bonaparte’s Penal
Code, and the recently enacted or not enacted Spanish Penal Code.
Note by the Author, July, 1828.

VOL. II. c
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Casr. punishment will be thrown away: it will be
“—— altoggther incfficacious*.
., * IX. .
:’::tgr; The above rule has been often objected to, on
:::x:gtm:f account of its seeming harshness: but this can

the tempta- only have happened for want of its being properly

:::mf:i of, understood. The strength of the #emptation,

ﬁ'&?ﬁﬁn cateris paribus, is as the profit of the offence : the
tothiersle. quantum of the punishment must rise with the
profit of the offence: ceteris paribus, it must
therefare rise with. the strength of the temptation.

- This there is no disputing. True it is, that. the
stronger the temptation, the less conclusive is the
indication which the act of delinquency affords of

the depravity of the offender’s dispositiont.. So

far then as the abgence of any aggravation, arising

from extraordinary depravity of dispesition, may
opert';te, or at the utmost, so far as the presence

of a ground of extenuation, resulting from the
innocence or beneficence of the offender’s disposi-

tion, can operate, the strength of the temptation

_may operate in abatement of the demand for
punishment. But it.can never operate so far as

to indicate the propriety of making the punish-

ment ineffectual, which it is sure to be when
brought below the ‘level of the apparent profit of

the offence. -

* See ch. xiii, [Cases unmeet] § 1.
-+ See ch. xi, [Dispositions] xlii.
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The partial benevolence which should prevail CHIA‘;
for the reduction of it below this level, would .
coutiteract as well those purposes which such a
tnotive would actually have in view, as those more
extensive purposes which benevolence ought to
have in view : it would be cruelty not only to the
public, -but‘to tlie very persons in whose behalf
it pleads : in its effects, I mean, however opposite
in its intention. Cruelty to the public, that is
cruelty to the innocent, by suffering them, for
want of an adequate protection, to lie exposed to
thé ‘mischief of the offence: cruelty even to the
offender himself, by punishing him to no purpose,
and without the chance of compassing that bene-
ficial end, by which alone the introduction of the
evil of punishment is to be justified.”

‘ X - .
Rule 2.

But whether a given offence shall be prevented Ruke .
in a given degree by a given quantity of punish- Xom‘gamst
ment, is never any thing better than a chance ; Sitonce than
for the purchasing of which, whatever punishment * ™" **
is employed, is ‘so much expended in advanee.
However, for the sake of giving it the"better
chince of outweighing the profit of the offence,

" The greater the mischiéf of the offence, the greater
18 the expence, which it may be tworth while to be at,
in the way of punishment *.

* For example, if it can ever be worth while to be at the ﬁ:’:ﬂf ’_

expence of o horrible a punishment as that of burning alive, :;::::1 g"‘d

’
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Cuar. . L
X1V.” X

— Rule 3.

Rule 3. The next object is, to induce a man to choose
Cause the

lest of two always the least mischievous of two offences;
otiences

be pre- * therefore
Where two offences come in competztum thc pumsh-‘
ment for the greater offence must be sufficient to
induce a man to prefer the less®.
XIL
Rule 4. :
Rule . 'When a man has resolved upon a partlcular

Punish for
each particle offence, the next object is, to induce him to do no-

Sier. " more mischief than what is necessary for his pur-,
’ pose : therefore ‘
The punishment should be ad]u.s'ted in such manner
to each particular offence, that for every part of the
mischief there may be a motive to restrain the of-

Jender from giving birth to it+.

it will be more so in the view of preventing such a crime as
that of murder or incendiarism, than in the view of prevent-
ing the uttering of a piece of bad money. See B. I tit.
[Defraudment touching the Coin] and [Incendlarlsm]
* Espr. des Loix, L, vi. c. 16.
Example«— + If any one have any doubt of this, let him conceive the
g‘,:,':':,d offence to be divided into as many separate offences as there
money are distinguishable parcels of mischief that result from it.
Let it consist, for example, in a man’s giving you ten blows,
or stealing from you ten shillings. If then, for giving you
ten blows, he is punished no more than for giving you five,
the glving you five of these ten blows is an offence for which
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- XIL | Casr.
Rule 5. '
The last object is, whatever mischief is guarded _Role 5.
against, to guard "against it at as cheap a rate as thoege:w
possible : therefore -~ - cial reason.
The punishment ought in no case to be more than
what ts necessary to bring it into conformity with the
rules here given. .
XIv.
Rule 6.
It is fu;,ther to be observed, that owing to the Rl 6.

Attend to
different manners and degrees in which persons crcun-

under different circumstahces are affected by the fusmeng.
same exciting cause; a punishment which is the """
same in name will not always either really pro-

duce, or- even so much as appear to others to

there is no punishment at all :. which being understood, as
often as a man gives you five blows, he will be sure to give
you five more, since he may have the pleasure of giving you
these five for nothing. In like manner, if for stealing from
you ten shillings, he is punished no more than for stealing
five, the stealing of the remaining five of those ten shillings
is an offence for which there is no punishment at all. This
rule is violated in almost every page of every body of laws I
have ever seen. '

The profit, it is to be observed, though frequently, is not .
constantly, proportioned to the mischief : for example, where
a thief, along with the things he covets, steals others which
are of no use to him. This may happen through wantonness,
indolence, precipitation, &c. &e.
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guv produce, in two different persons the same degree
“—— of pain: therefore,”
That the quantity actually snflicted on each indi-
vidual offender may correspond tothe guantity intended
for similar offenders in general, the several circum-
stances, influencing xemzb:hty ought always to be taken
into account®.
XV.

Commpara-  Of the above rules of proportion, the four first,
the chove " We may perceive, serve to mark out the limits on
i the ‘side of diminution; the limits belgw which a
punishment ought not to be diminished : the fifth,
' the limits on the side of increase.; the limits above
which it ought not to be increased. The five first
are calculated to serve as guides to the legislator:
.the sixth is calculated, in some measure, indeed,
for the same purpose ; but principally for guiding
the judge in his endeavours to conform, on both

sides, to the intentions of the legislator. '
VL ’
Tnto the ac- Let us look back a little. The first rule, in

count of

walue of s order .to render it more conveniently applicable

punishment, . .

must be  £0, practice, may need perhaps to be a little more
en

deficiency partlcularly unfolded. It is to be observed, then,

'.f';{:.':f, that for the sake of- accuracy, it was necessary,

and prox-

imity, instead of the word quantity to make use of the .
less perspicuous term walue. . For the word guan-
tity will not properly include the circumstances

!

* See ch, vi: [Sensibility.]
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either of certain’tyv or .proximity : circumstances

which, in' estimating the value of a lot of pain or’

pleasure, mmst always be taken into the account®.

Now, on the one hand, a lot of punishment is a-
lot ‘of . pain ; on the other hand, the profit of an-:

offence is a lot of pleasure, or what is equivalent

to it. But:the profit of the offence is commonly -

more ceréain than the punishment, or, what comes

to the same-thing, appears so at least to the of- .

fender. It is-at any rate cemmonly meore imme-

diate. It follows, therefore, that, in order to -

maintain its superiority -over the profit of the
offence, the punishment must-have its ‘value made
up in some other way, in proportion to -that

_ whereby it falls-short in the two points of certainty -

and provimity. Now there. is no other way in
which it ean receive any addition to its walue, but
by ‘receiving an addition in point of magnitude.
Wherever then the value of the punishment falls
short, either in point of certainty, or of prozimity,
of that of the profit of the offence, it must receive
a proportionable addition in point of magnitude +.
XVIL

B\

Cuar.
X1V,

Yet farther. To make sure of giving the value Also, into

the account

of the pumshment the’ supermnty over that of the ef the mis-

* See ch. iv. [Value.]

+1t is for this reason, for example, that simple compensa~ '
tion is never looked upon as sufficient pumshment for theft

or robbery.
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%{; offence, it may be necessary, in some cases, to take
enag into the account the profit not only of the indivi-
profit of the dual offence to which the punishment is to be
‘ ::c;nez anpexed, but also of such. other offences of the
‘f’:::. o:; same sort as the offender is likely to have already
the samo committed without detection. This random mode

: of calculation, severe as it is, it will be impossible
to avoid having recourse to, in certain cases : in
such, to wit, in which the profit is pecuniary, the
chance of detection very small, and the obnoxious
act of such a nature -as indicates a habit: . for
example, in the case of frauds against the coin. If
it be not recurred to, the practice of committing
the offence will be sure to be, upon the balance
of the account, a gainful practice. That being
the case, the legislator will be absolutely sure of
‘mot being ‘able to suppress it, and the whole
punishment that is bestowed uppn it will be
thrown away. In.a word (to keep to the same
expressions we set out with) that whole quantity
of punishment will be inefficacious. ‘

XVIIL
Rule 7.
while . These things being considered, the three. fol-

cerainty  lowing rules may be laid down by way of supple-
3::; vpio ment and explanation to Rule I. -
To enable the value of the punishment to outweigh
that of the profit of the offence, it must be encreased,
. in point of magnitude, in proportion as it falls short
in point of certainty. .
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' . XIX. Crar.
Rule 8. =
. Punishment must be JSurther encreased.in point qf Rulé 8.
magnitude, in proporlum as it falls short in pamt of. ofpﬂs:;.'m ¢
prm m;ty ‘ umty
XX.
Rule 9.
Where the act is conclusively indicative of a habit; z 232
such an encrease must be given to the punishment as gm‘:;; of a
may enable it to outweigh the profit not only of the nish s for

individual offence, but of such other like offences as
are likely to have been committed wu‘h impunity by
the same offender.

- XXL
_ There may be a few other circumstances or :f":rm
considerations which may influence, in some small o m \
degree, the demand for punishment : but as the'
propriety of these is either not so demonstrable,
or not so constant, or the application of them not
so determinate, as that of the foregoing, it may"
be doubted whether they be worth putting on a
level with the others.

XXIL

Rule 10.

When a punishment, which in point of quality wrme 1.
particularly well calculated to answer its intention, of quality,
cannot exist in less than a certain quantity,.it may‘m
sometimes be of use, for the sake of employing it, to
stretch a little beyond that quantity which, on other :
accounts, would be strictly necessary.
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Caar. XXIIL

XIiv..
N Raule 11.

mll.:‘o In particular, this may semetimes be the case,

fZ.'...'..""’“’ where the punishment proposed is of such a nature
" as to be particularly well caloulated to anewer the

purpose of a moral lesson®.

XXIV.
Rule 12.

Rl 12, The tendency of the above considerations is to-
cirounetsn- dictate an augmentatlon in the punishment : the
mny ronder following rule operates- in the way of diminution.
Frbeoiunie. There are. certain casés (it has been seent) in
which, by the influence of accidental circum-.

stances, punishment may be rendered unprofit-

ﬁeg!tn:ith- '* A -punishment- may be said to be calculated to answer

plied b';' the purpose of a moral lesson, when, by reason of the ig--

;:{Jf esson, DOTY it stamps upon the offence, it is ealculated to inspire

what. the public with sentiments of aversion towards those per-
nicious habits and dispositions with which the offence
appears to be connected; and thereby to inculcate the
opposite beneficial habits and dispositions.

Esample— It is this, for example, if any thing, that must justify the

}3,;:,':‘5" application of so severe a punishment as the infamy of a

injuies.  public exhibition, hereinafter proposed, for him who lifts up
his band against a woman, or against his father See B. I
tit. [Simp. corporal injuries.]

Example — R is partly on this principle, T suppose, that military

,l:,:"' legislators have justified to themselves the inflicting death
on.the soldier who lifts up his hand against his superior -

+ See ch. xiii. [Cases unmeet.] § 4.
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able in the whale: in the same cases it may chance ‘i{ﬁ,’,‘

to be rendered . unproﬁtable as to a part.only. ——
Accordingly,

In adjusting the quantum: of pmhmt, the cir-
cumstances, by which all punishment. smay be rendered
mﬂable ought to be attended to.

© XXY.
Rule 13.

Itls to be.ohserved,: thatthemorevamusand Mei:h
minute any set of provisions are, the greater.the city's ake,
chance is that any given artiele.in them will net propomom
be borne in mind : -without which, ne benefit- can neg egected
ensue from it. Distinetions, which.are more com-
plex than :what the conceptions of.those whose
canduct it is designed to influence can take in;
will even be worse than wuseless. The . whole
system will present a.confused.appearance: and
thus the effect, not.only -of the proportions estab-
lished by the. articles in question, but of whatever
is connected with them, will be destroyed®. To
draw a precise line of direction in such case seems -
impossible. However, by way-of memento, -it
may be of some use to subjoin.the following
rule. '

- Among provisions designed to perfect the propor-
tion between punishments and offences, if any occur,
which, by their own particular good effects, woyldl

* See B, IL. tit. [Purposes.] Append. tit. [Composition.]
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Cuar.  nof make up for the harm they would do by adtﬁng to
S the intricacy.of the Code, they should be omitted®.

' ‘ XXVI. _

Auilry It may be remembered, that the political sanc-

ﬁ.ﬁ'ﬂ tion, being that to which the sort of pumshment

reigous belongs, which in this chapter is all along. in view,

heroallowed i but one of four sanctions, which may all of them

fr—==b3. contribute their share towards producing the

same effects. It may be expected, therefore, that

in adjusting the quantity of political punishment,

. allowance should be made for the assistance it may

meet with from those other controuling powers.

True it is, that from each of these several sources

a. very powerful assistance may sometimes be

derived. But the case is, that (setting aside the

moral sanction, in the case where the force of it is

expressly adopted into and modified by the poli-

ticalf) the force of those other powers is never

determinate enough to be depended upon. It can

- never be reduced, like political punishment, into

" exact_lots, nor meted out in number, quantity,

Proportion-  * Notwithstanding this rule, my fear is, that in the
:'e’g cerried ensuing model, I may be thought to have carried my en-
x{'mt deavours at proportionality too far. Hitherto scarce any
7 attention has been paid to it. Montesquieu seems to have

Been almost the first who has had the least idea of any such

‘thing.  In such a matter, therefore, excess seemed more

eligible than defect. The difficulty is to invent : that done,

if any thing seems superfluous, it is easy to retrench.
.1 See B. L. tit. [Punishments.]
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and value. The legislator is therefore obliged to

29

Caar..

XIV.

previde the full complement of punishment, as if ~—~—

he were sure of not receiving any assistance what-
ever from any of those quarters. If he does, so
much the better : but least he should not, it is
necessary he should, at all events, make that pro-
~vision which depends upon himselfr

: - XXVIL

It may be of use, in this place, to recapitulate Recapituls-

the several circumstances, which, in establishing
the proportion betwixt punishments and offences,
aré to be attended to. These seem to be as
follows: .

L On the part of the offence :

1. The profit of the offence ;

2. The mischief of the offence ;

3. The profit and mischief of other greater
or lesser offences, of different sorts, which
the offender may have to choose out of;

4. The profit and mischief of other offences,
of -the same sort, which the same of-

fender may probably have been guilty

_ of already.
I1. On the part of the punishment :

5. The magnitude of the 'punishment: com-
posed of its intensity and duration ;

6. The deficiency of the pumshment in point
of certainty ;

7. The deficiency of the punishment in pomt
of proximity ;
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Crazo 8.- The quality of the punishment ;
=~ - 9. The:accidental advantage in point of qua-
- lity of a punishment, not strictly needed
in point of quantity.;
10. The use .of a punishment of a partieular
- quality, im: the character of a moral
lesson.
II1. On the part of the offender :
" 11. The respomsibility of the class of persons
in:a way to offend ;

12. The sensibility of each particular offshder;

13. The particular merits or useful qualities
of any particular offender, in case of a
punishment which might deprive the
community of the benefit of them ;

14. The multitude of :offenders on’ any -parti-
cular ‘occasion.. '

IV. On the part of the. public, at ‘any particular
conjuncture ;

15. The inclinations of the people, for or
against any quantity or mode of punish-
ment

16. The inclinations of foreign powers.

V. On the part of the laws that is, of ‘the public:

"~ for a‘continuance :

17. The:necessity of making small sacrifices,
in point of preportionality, for the sake
of simplicity.

XXVIH.
Thesicety  There are somre, perhaps, who, at first sight,
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may look upon the nicety employed inthe adjust- Cran
ment of such rules, as so much labour lost: for “—=~
gross ignorance, they. will say, never treubles dm:;‘;fm
itself about laws, and passion does not calculate. of mlmhty
But the evil of ignorance admits of cure®: and as

to the proposition that passion does not.calculate, - -

this like most of these very general and oracular
proposu:lons, is not true.- When matters of such
importance as pain and pleasure are at stake, and

these in the highest degree (the only matters, in

short, that can be of importance) who is there

that does not calculate? Men calculate, some

with less exactness, indeed, some with more : but

all men calculate. I would not say, that eyen a
madman does not calculatet. Passion calculates,

more or less, in every man: in différent men, -
according to the warmth or coolness of their dis-
positions : according to the firmness or irritability -

of their minds: according to the nature of the
motives by which they are acted upon. Happily,

of all passions,that is the most given to calcula-

tion, from the excesses of which, by reason of its
strength, constancy, and universality, society has

most to apprehend f: I mean that which corres-

* See Append. tit. [Promulgation.]

+ There are few madmen but what are observed to be
afraid of the strait waistcoat.

1 See ch. xii. [Consequences.] xxxiii.
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Crir. ponds td the motive of pecuniary interest : so that
“~~— these niceties, if such they are to be called, have
the best chance of being efficacious, where efficacy

is of the most importance.

~
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CHAP. XV.

OF THE PROPERTIES TO BE GIVEN TO A LOT OF PUNISHMENT.

I.

It has been shewn what the rules are, which Properties
ought to be observed in adjusting the proportion ;em& by

between the pumshment and the offence. The
properties to be given to a lot of punishment, in
every instance, will of course be such as it stands
in need of, in order to be capable of being ap-
plied, in conformity to those rules : the qualu‘y
will be regulated by the quantity.

I

The first of those rules, we may remember, Property 4.

was, that the quantity of pumshment must not be
less, in any case, than what is sufficient to out-
weigh the profit of the offence : since, as often as
it is less, the whole lot (unless by accident the
“deficiency should be supplied from some of the
other sanctions) is thrown away : it is ingffica-
cious. 'The fifth was, that the punishment ought
in no case to be more than what is required by
the several other rules : since, if it be, all that is
above that quantity is needless. The fourth was,
that the punishment should be adjusted in such
manner to each individual offence, that every part
of the mischief of that offence may have a penalty
(that i, a tutelary motive) to encounter it'; other-
VOL. II. - B '

? Variability.
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Cmar- wise, with respect to so much of the offence as

“— has not a penalty to correspond to it, it is as if
there were no punishment in the case. Now to
none of those rules can a lot of punishment be
conformable, unless, for every variation in point
of quantity, in the mischief of the species of
offence to which it is annexed, such lot of punish-
ment admits of a correspondent variation. To
prove this, let the profit of the offence admit of a
multitude of degrées. Suppose it, then, at any
one of these degrees: if the punishment be less
than what is suitable to that degree, it will be
ingfficacious ; it will be so much thrown away : if
it be more, as far as the difference extends, it will
be needless ; it will therefore be thrown away also
in that case.

The first property, therefore, that ought to be
given to a lot of punishment, is that of being va-
riable in point of quantity, in conformity to every
variation which can take place in either the profit
or mischief of the offence. This property might,
perhaps, be termed, in a single word, variability.

II. .
Property 2. A second property, intimately connected with
" the former, may be stiled equability. It will avail
but little, that a mode of punishment (proper in
all other respects) has been established by the
legislator ; and that capable of being screwed up
or let down to any degree that can be required ;
if, after all, whatever degree of it be pitched upon,
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that same degree shall be liable, according to cir- Cuar-
cumstances, to produce a very heavy degree of “—~—
Ppain, or a very slight one, or even none at all. In
this case, as in the former, if circumstances happen
one way, there will be a great deal of pain pro-
duced which will be needless : if the other way,
there will be no pain at all applied, or none that
will be efficacious. A punishment, when liable to
this irregularity, may be stiled an unequable
one: when free from it, an equable one. The
quantlty of pain produced by the punishment
will, it is true, depend in a considerable degree
upoh_ circumstances distinct from the nature of
the punishment itself : upon the condition which
‘the offender is in, with respect to the circum-
stances by which a man’s sensibility is liable to be
influenced. But the influence of these very cir-
cumstances will in many cases be reciprocally in-
fluenced by the nature of the punishment: in
other words, the pain which is produced by any
mode of punishment, will be the joint effect of
the punishment which is applied to him, and the
circumstances in which he is exposed to it. Now
there are some punishments, of which the effect
may be liable to undergo a greater alteration by
the influence of such foreign circumstances, than
the effect of other punishments is liable to un-
dergo. So far, then, as this is the case, equability
or unequability may he regarded as properties
belonging to the punishment itself.



36

Caar.
XV.

Punish-
ments which
are apt to
be deficient
in this re-
spect.

Property 3.
GommretZsW
rability to
other pu-
nishments,

OF THE PROPERTIES TO BE GIVEN TO

v, :

An example of a mode of punishment which is
apt to be unéquable, is that of banishment, when
the locus a quo (or place the party is banished
from) is some determinate place appointed by the
law, which perhaps the offender cares not whether
he ever see or no. This is also the case with
pecuniary, or quasi-pecuniary punishment, when it
respects some particular species of property,
which the offender may have been possessed of,
or not, as it may happen. All these punishments
may be split down into parcels, and measured out
with the utmost nicety : being divisible by time,
at least, if by nothing else. They are not, there- -
fore, any of them defective in point of variability :
and yet, in many cases, this defect in point of
equability may make them as unfit for use as if
they were*.

v. :

The third rule of proportion was, that where
two offences come in competition, the punishment
for: the. greater offence must be sufficient to in-

* By the English law, there are several offences which are
punished by a total forfeiture of moveables, not extending to
immoveables. This is the case with suicide, and with certain
species of theft and homicide. In some cases, this is the
principal punishment: in others, even the only one. The
consequence is, that if a man’s fortune happens to consist
in inoveab]es, he is ruined; if in immoveables, he suffers
nothing.
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duce a man to prefer the less. Now, to be suffi- Ci'\‘/f'
cient for this purpose, it must be evidently and ~—~—
uniformly greater : greater, not in the eyes of
some men only, but of all men whe are liable to
be in a situation to take their choice between the
two offences ; that is, in effect, of all mankind. In
other words, the two punishments must be per-
fectly commensurable. Hence arises a third pro-
perty, which may be termed commensurability : to
wit, with reference to other punishments*.
' VI
But punishments of different kinds are in very How o

few instances uniformly greater one than another ; nishment
may be ren-

especially when the lowest degrees of that which jemd per. .
is ordinarily the greater, are compared with the ko2 &
highest ‘degrees of that which is ordinarily the
less: in other words, punishments of different
kinds are in few instances uniformly commensu-
rable. The only certain and universal means of
making two lots of punishment perfectly com-:
mensurable, is by making the lesser an ingredient

* See View of the Hard-Labour Bill. Lond. 1778,
p- 100.

For the idea of this property, I must acknowledge myself
indebted to an anonymous letter in the St. James’s Chro-
nicle, of the 27th of September 1777; the author of which is
totally unknown to me. If any one should be disposed to

" think lightly of the instruction, on account of the channel
by which it was first communicated, let him tell me where I
can find an idea more ingenious or original,
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Caar- in the composition of the greater. This may be
“—— done in either of two ways. 1. By adding to the
lesser punishment another quantity of punishment
~ of the same kind. 2. By adding to it another
quantity of a different kind. The latter mode is
not less certain than the former: for though one -

cannot always be absolutely sure, that to the

same person a given punishment will appear
greater than another given punishment; yet one

may be always absolutely sure, that any given
punishment, so as it does but come into contem-

plation, will appear greater than none at all.
VIL

troperty 4 Again: Punishment cannot act any farther
isticalness.  than in as far as the idea of it, and of its connec-
" tion with the offence, is present in the mind. The
idea of it, if not present, cannot act. at all; and

then the punishment itself must be ingfficacious.

Now, to be present, it must be remembered, and

to be remembered it must have been learnt. But

of all punishments that can be imagined, there

are none of which the connection with the offence

is either so easily learnt, or so efficaciously re-
membered, as those of which the idea is already

in part associated with some part of the idea of

the offence: which is the case when the one and

the other have some circumstance that belongs to

them in common. When this is the case with a
punishment and an offence, the punishment is said

to bear an analogy to, or to be characteristic of,
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the offence®. Characteristicalness is, therefore, a Caue.
fourth property, which op this account ought to “——
be given, whenever it can conveniently be given,
to a’lot of punishment.
' VIIL

It is obvious, that the effect of this contrivance The mode ot
will be the greater, as the analogy is the closer. fhu.i':.l:':m
The analogy will be the closer, the more material4 cminenty
that circumstance is, which is in common. Now 2fc i that
_ the most material circumstance that can belong %™
to an offence and a punishment in common, is the
hurt or damage which they produce. The closest
analogy, therefore, that can subsist between an
offence and the punishment annexed to it, is that
which subsists between them when the hurt or.
damage they produce is of the same nature: in
other words, that which is constituted by the cir-
cumstance of identity in point of damage}. Ac-
cordingly, the mode of punishment, which of all
others bears the closest analogy to the offence, is

that which in the proper and exact sense of the

* See Montesq. Esp. des Loix. L. xii. ch. iv. He seems
to bave the property of characteristicalness in view; but that
the idea he had of it was very indistinct, appears from the
extravagant advantages he attributes to it.

t See ch. vii. [Actions.] iii.

1 Besides this, there are a variety of other ways in which
the punishment may bear an analogy to the offence. This
will be seen by looking over the table of punishments.
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Property 5.
Exempla-
rity,

OF THE PROPERTIES TO BE GIVEN TO

word is termed retaliation. Retaliation, therefore,
in the few cases in which it is practicable, and not
too expensive, will have one great advantage over
every other mode of punishment.
cIX

Again: It is the idea only of the punishment
(or, in other words, the apparent punishment)
that, really acts upon the mind; the punishment
itself (the real/ punishment) acts not any farther
than as giving rise to that idea. It is the apparent
punishment, therefore, that does all the service, I
mean in the way of example, which is the prin-
cipal object®. It is the redl punishment that does
all the mischief. Now the ordinary and obvious
way of increasing the magnitude of the apparent
punishment, is by increasing the magnitude of
the real. The apparent magnitude, however,
may to a certain degree be increased by other less
expensive means : whenever, ‘therefore, at the
same time that these less expensive means would

"have answered that purpose, an additional real

punishment is employed, this additional real pu-
nishment is needless. As to these less expensive
means, they consist, 1. In the choice of a parti-
cular mode of punishment, a punishment of a
particular quality, independent of the quantity 3.
2. In a particular set of solemnities distinct from

) * See ch. xiii. [Cases unmeet] § 1, 2. note.

+ Ib. § 4. par. iii. 1 See B. I. tit. [Punishments.]
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the punishment itself, and accompanymg the Caar.
execution of it *. —
X. '
. A mode of punishment, according as the ap- The mont e

ectual w
pearance of it bears a greater proportion to the ofrenden.nyg

reality, may be said to be the more eremplary. el
Now as to what concerns the choice of the Pitby
punishment itself, there is not any means by “*&"
which a given quantity of punishment can be
‘rendered more exemplary, than by choosing it of
such a sort as shall bear an analogy to the offence.
Hence another reason for rendering the punish-
ment analogous to, or in other words character-
istic of, the offence.
XL .

Punishment, it is still to be remembered, is in property 6.
itself an expence : it is in itself an evilf. Accord- &
ingly the'fifth rule of proportion is, not to pro-
duce more of it than what is demanded by the
other rules. But this is the case as often as any
particle of pain is produced, which contributes
nothing to the effect proposed. Now if any mode
of punishment is more apt than another to pro-
duce any such superfluous and needless pain, it
may be styled unfrugal ; if less, it may be styled
JSrugal. Frugality, therefore, is a sixth property -
to be wished for in a mode of punishment.

* See B. II. tit. [Execution.]
+ Ch. xiii, [Cases unmeet] par. ii.
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CHA Pe . XII.

m The perfection of frugality, in a mode of

35&‘333 punishment, is where not only no superfluous

';m pain is produced on the part of the person pu-
nished, but even that same operation, by which
he is subjected to pain, is made to answer the
.purpose of producing pleasure on the part of
some other person. Understand a profit or stock
of pleasure of the self-regarding kind: for a
pleasure of the dissocial kind is produced almost
of course, on the part of all persons in whose
breasts the offence has excited the sentiment of
ill-will. Now this is the case with pecuniary
punishment, as also with such punishments of the
quasi-pecuniary kind as consist in the substraction
of such a species of possession as is transferable
from one party to another. The pleasure, indeed,
produced by such an operation, is not in general
equal to the pain®: it may, however, be so in
particular circumstances, as where he, from whom
the thing is taken, is very rich, and he, to whom
it is given, very poor : and, be it what it will, it
is always so much more than can be produced by
any other mode of punishment. -

XIIL
Ex—phnty The properties of exemplarlty and frugality
htymwhat seem to pursue the same immediate end, though

t.he iffer
ey by different courses. Both are occupied in dimi-

* Ib. note.
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nishing the ratio of the real suffering to the Cmar.
apparent : but exemplarity tends to increase the “——
apparent ; frugality to reduce the real.

XIv.

Thus much concerning the properties to be Otber pro-
given to punishments in general, to whatsoever iferior im-
offences they are to be applied. Those which
follow are of less importance, either as referring
only to certain offences in particular, or depend-
ing upon the influence of transitory and local
circumstances. ‘

In the first place, the four distinct ends into
which the main and general end of punishment is
divisible*, may give rise to so many distinct
properties, according as any particular mode
of punishment appears to be more particularly
adapted to the compassing of one or of another
of those ends. To that of ezample, as being the
principal one, a particular property has already
been adapted. There remain’ the three inferior
ones of reformation, disablement, and compensation.

XvV. -
A seventh property, therefore, to be wished for Property 7.
in a mode of punishment, is that of subserviency to ency to re-
’ formation,
reformation, .or reforming tendency. Now any
punishment is subservient to reformation in pro-
portion to its guantity: since the - greater the
punishment a man has experienced, the stronger

* See ch. xiii. [Cases unmeet] par. ii. note.
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is the tendency it has to create in him an aversion

“—~~— towards the offence which was the cause of it :

—applied
to offences
originating
in tll-will.

and that with respect to all offences alike. But
there are certain punishments which, with regard
to certain offences, have a particular tendency to
produce that effect by reason of their quality :
and where this is the case, the punishments in
question, as applied to the offences in question,
will pro tanto have the advantage over all others.
This influence will depend upon the nature of the

motive which is the cause of the offence: the.

punishment most subservient to reformation will
be the sort of punishment that is best calculated
to invalidate the force of that motive.
XVL
Thus, in offences originating from the motive

of ill-will*, that punishment has the strongest

reforming tendency, which is best calculated to
weaken the force of the irascible affections. And
more particularly, in that sort of offence which
consists in an obstinate refusal, on the part of the
offender, to do something which is lawfully
required of him+4, and in which the obstinacy is
in great measure kept up by his reséntment
against those who have an interest.in forcing him
to compliance, the most efficacious punishment
seems to be that of confinement to spare diet.

* See ch. x. [Motives.]
+ 8ee B. L. tit. [Offences against Justice.]




A LOT OF PUNISHMENT. 45

- XVIL : Crar.

Thus, also, in offences which owe their birth to
the joint influence of indolence and pecuniary originating
interest, that punishment seems to possess the joined to
strongest reforming tendency, which is best cal- ioterest.
culated to weaken the force of the former of
those dispositions. And more particularly, in the
cases of theft, embezzlement, and every species of
defraudment, the mode of punishment best adapted
to this purpose seems, in most cases, to be that of
penal labour.

XVIIL

An eighth property to be given to a lot of Egg;y&
punishment in certain cases, is that of efficacy with respect

. . . . . to disable-
with respect to disablement, or, as it might be stiled ment.
more briefly, disabling efficacy. This is a property
which may be given in perfection to a lot of
punishment ; and that with much greater cer-
tainty than the property of subserviency to re-
formation. The inconvenience is, that this property
is apt, in general, ‘to run counter to that of fru-
gality : there being, in most cases, no certain
way of disabling a man from doing mischief,
without, at the same time, disabling him, in a
great measure, from doing good, either to himself
or others. The mischief therefore of the offence
must be so great as to demand a very considerable
lot of punishment, for the purpose of example,
before it can warrant the application of a punish-
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ment equal to that which is necessary for the

“—— purpose of disablement.

—is most
in capital

Other pu-
nishments
in which
it is to be
found.

XIX.

The punishment, of which the efficacy in this

. way is the greatest, is endently that of death.
“In this case the efficacy of it is certain. This
accordmgly is the punishment peculiarly adapted
to those cases in which the name of the offender,
so long as he lives, may be sufficient to keep a
whole nation in a flame. This will now and then
be the case with competitors for the sovereignty,
and leaders of the factions in civil wars : though,
when applied to offences of so questionable a
nature, in which the question concerning crimi-
nality turns more upon success than any thing
else ; an infliction of this sort may seem more to
savour of hostility than pumshment. At the same
time this punishment, it is evident, is in an

_ eminent degree unfrugal ; which forms one among

the many objections there are agajnst the use of
it, in any but very extraordinary cases®.
XX.

In ordinary cases the purpose may be suffi-
ciently answered by one or other of the various
kinds of confinement and banishment : of which,
imprisonment is the most strict and efficacious.
For when an offence is so circumstanced that it
cannot be committed but in a certain place, as is

* See B. I. tit. [Punishments.]
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the case, for the most part, with offences against Czar
the person, all the law has to do, in order to “™
disable the offender from committing it, is to
prevent his being in that place. In any of the
-offences which consist in the breach or the abuse

of any kind of trust, the purpose may be com-
passed at a still cheaper rate, merely by forfeiture

of the trust: and in general, in any of those
offences which can only be committed under
favour of some relation in which the offender
-stands with reference to any person, or sets of
persons, merely by forfeiture of that relation :

that is, of the right of continuing to reap the
advantages belonging to it. This is the case, for
instance, with any of those offences which consist

in an abuse of the privileges of marriage, or of

the liberty of carrying on any lucrative or other
occupation. :

' XXL :

The ninth property is that of subserviency to propenys,
compensation. 'This property of punishment, if it i'c,mm
be wvindictive compensation that is in view, will, P
with little variation, be in proportion to the quan-
tity : if lucrative, it is the peculiar and character-
istic property of pecuniary punishment.

~ XXIL

In the rear of all these properties may bePr-
introduced that of popularity ; a very fleeting and Poputriy.
indeterminate kind of property, which may belong °
to a lot of punishment one moment, and be lost
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Cuar- by it the next. By popularity is meant the pro-
—~~— perty of being acceptable, or rather not unac-
ceptable, to the bulk of the people, among whom
it is proposed to be established. In strictness of
‘speech, it should rather be called absence of unpo-
-pularity : for it cannot be expected, in regard to
such a matter as punishment, that any species or
lot of it should be positively acceptable and
grateful to the people: it is sufficient, for the
most part, if they have no decided aversion to the
thoughts of it. Now the property of character-
isticalness, above noticed, seems to go as far
towards conciliating the approbation of the people
to a mode of punishment, as any ; insomuch that
popularity may be regarded as a kind of secondary
quality, depending upon that of characteristical-
ness®. The use of inserting this property in the
catalogue, is chiefly to make it serve by way of
memento to the legislator not to introduce, with-
out a cogent necessity, any mode or Iot of punish-
ment, towards which he happens to perceive any

v

Cbaracter-  © The property of characteristicalness, therefore, is useful
'r:tl:i‘:';‘::' in a mode of punishment in three different ways: L. It
punishment, renders a mode of punishment, before infliction, more easy
BeT3or" t0 be borne in mind : 2. It enables it, especially after inflic-
;mgol;ruyj“ tion, to make the stronger impression, when it is there ; that

is, renders it the more ezemplary: 8. It tends to render it

‘more acceptable to the people, that is, it renders it the more
-popular. :
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violent aversion entertalned by the body of the C;";'

people. .
| XXIIL
The effects of unpopularity in a mode of pu- Mischies
nishment are analogous to ’those of unfrugality. o 6 e
The unnecessary pain which denominates a pu- o&"‘;;,‘;{.,.
mshment unfrugal, is most apt to be that which moeem ™

is produced on the part of the offender. A portion ""°;’,§f:‘,,°d

of superfluous pain is in like manner produced ;“;‘f‘“:” "
when the punishment is unpopular : but in this
case'it is produced on the part of persons alto-
gether innocent, the people at large. This is
already one mischief; and another is, the weak-
ness which it is apt to introduce into the law.
_When the people are satisfied with the law, they
voluntarily lend their assistance in the execution :
when they are dissatisfied, they will naturally
.withhold that assistance ; it is well if they do not,
take a positive part in raising impediments. This
contributes greatly to the uncertainty of the
punishment ; by which, in the first instance, the
frequency of the offence receives an increase. In
process of time that deficiency, as usual, is apt to
draw on an encrease in magnitude : an addition
of a certain quantlty whlch otherwise would be
needless*. :

XXIV.

This property, it is to be observed, necessarily This pro-
perty sup-

* See ch. xiii. [Cases unmeet] § v.
VOL. II. E
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Czar- “supposes, on the part of the people, some preju-
——~— dice or other, which it is the business of the legis-
J“d'?g;}:‘:o‘; lator to endeavour to correct. For if the aversion
cughtto o the punishment ‘in question were grounded on
' the principle of utility, the punishment would be
such as, on other dccounts, 'o.ught not -to be
employed : in which case its popularity or unpo-
pularity would never be worth drawing into ques-

tion. It is properly therefore a property not so

much of the pimishment as of the people: a
disposition to entertain an unreasomable dislike
against an object which merits their approbation.

It is the sign also of another property, to wit,-
indolence or weakness, on the part of the legis-

lator’: in ‘suffering the people, for the want of

some instruction, which ought to be and might be

given them, to quarrel with thefr own interest.

- Be this as it may, so long #s any such dissatis-
faction subsists, it behoves ‘the legislator to have

an eye to it, asmuch as if it were ever se well
grounded. Every nation is liable to have its

*  prejudices and its caprices, which it is the business

of the legislator to look out fer, to study, and to

cure®.
XXV, .
Propertyat. The eleventh and last of all the properties that
licy. seem to be requisite in a lot of punishment, is

* See ch. xiii. [Cases unmeet] § iv. par. iv.
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that of remissibility*. The general presumption Casr.
is, that when punishment is applied, punishment “——

is needful : that it ought to be applied, and there-
fore cannot want to be remitted. But in very
particular, and these always very deplorable cases,
it may by accident happen otherwise. It may
happen that punishment shall have been inflicted,
where, according to the intention of the law itself,
it ought not to have been inflicted : that-is, where
the sufferer is innocent of the offence. At 'the
time of the sentence passed he appeared guilty:
but since then, accident has brought his inno-
cence to light. This being the case, so much of
the destined punishment as he has suffered already,
there is no help for. The business is then to free
him from as ‘much' as is yet to come. But is
there any yet to come? There is very little
chance of their being any, unless it be so much as
consists of chronical punishment: such as im-~
prisonment, banishment, penal -labour, and the
like. 8o much as consists in acute punishment,
to wit where the penal process itself is over pre-
sently, however permanent the punishment may
be in its effects, may be considered as irremissible.
This is the case, for example, with whipping,
branding, mutilation, and capital punishment.
The most perfectly irremissible of any is capital
punishment. For though other punishments can-

* See View of the Hard Labour Bill, p. 109.
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not, when they are over, .be remitted, they may

—~— be compensated for; and although the " unfor-

tunate victim cannot be put into the same con-
dition, yet possibly means may be found of putting
him into as good a condition, as he would- have
been in if he had never suffered. This may in
general be done very eﬁ'ectually where the pu-
nishment has been no other than pecuniary.
There is another case in which the property of
remissibility may appear to be of use: this is,
where, although the offender has been justly
punished, yet on account of some good behaviour
of his, displayed at a time subsequent to that of
the commencement of the punishment, it may
seem expedient to remit a part of it. But this'it
can scarcely be, if the proportion of the punish-
ment is, in other respects, what it ought to be.
The purpose of example is the more important
object, in comparison of that of reformatian®. It
is not very likely, that less punishment should be
required for the former purpose than for the
latter. For it must be rather an extraordinary’
case, if a punishment, which is sufficient to deter
a man who has only thought of it for a few
moments, shpuld not be sufficient to deter a man
who has been feeling it all the time. Whatever,
then, is required for the purpose of example,
must abide at all events: it is not any reformation

* See ch. xiii. [Cases unmeet] ii. note.
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on the part of thé oﬂ'ender, that can warrant the Car
remitting of any part of it: if it could, a man S
would have nothing to do but to reform imme-
diately, and so free himself from the greatest part
-of that punishment which was deemed necessary.
In order, then, to warrant the remitting of any
part of a punishment upon this ground, it must
first' be supposed that the punishment at first
.appointed was more than was necessary for the
purpose of example, and consequently that a part
of it was needless upon the whole. This, indeed,
is apt enough to be the case, under the imperfect
.systems that are as yet on foot: and therefore,
-during the continuance of those systems, the pro-
perty of remissibility may, on this second ground
likewise, as well as on the former, be .deemed a
-useful one. But this would not be the case in
any new-constructed system, in which the rules
- of proportion above laid down should be observed. .
In such a system, therefore, the utility of this
property would rest solely on the former ground.
XXVI

Upon taking a survey of the various poss1ble mbtun
-modes of punishment, it will appear evidently, properties,
-that there is not any one of them that possesses Posthe
all the above. properties in perfection. To do the e
best that can be done in the way of punishment,
it will therefore be necessary, upon most occasions,
- to compound them, and make them into complex
lots, each consisting of a number of different
modes of punishment put together : the nature
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and proportions of the constituent parts of each

lot being different, according to the nature of the

offence which it is designed to combat. ‘
XXVIL

It may not be amiss to bring together, and
exhibit in one view, the eleven properties abowe
established. They are as follows:

Two of them are concerned in establishing a
proper proportion between a single offence and
its punishment ; viz.

1. Variability.
2. Equability.

One, in establishing a proportion, between
more offences than one, and more punishments
than one ; viz.

3. Commensurability.

‘A fourth contributes to place the punishment
in that sitwation in which alone it can be effica-
cious; and at the same time to be bestowing on
it the two farther properties of exemplarity and
popularity ; viz.

4. Characteristicalness.

Two others are concerned in excluding all use-
less punishment ; the one indirectly, by heighten-
ing the effieacy of what is useful; the other in'a
direct way ; viz.

5. Exemplarity.
6. Frugality.

Three others contribute severally to the three
inferior ends of punishment ; viz.

7. Subservieney to reformation.
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8. Efficacy in disabling.
9. Subserviency to compensation..

Another property tends to exclude a collateral
mischief, which a particular mode of punishment
"is liable accidentally to produee ; viz.

10. Popularity.

The remaining, property tends to palliate a
mischief, which all punishment, as such, is liable
accidentally ta produce ; viz.

11. Remissibility.

The properties of commensurability, charac- .

teristicalness, exemplarity, subserviency to re-
formation, and efficacy in disabling, are more
particularly calculated to augment the profiz
which is to be made by punishment : frugality,
~ subserviency to compensation, ‘popularity, and re-
missibility, to diminish the ezpence: variability
and equability are alike subservient to both those

purposes.
XXVIIL
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We now come to take a gempral survey of Comnection
the system of offences : that is, of such acts to thepe;:mns

which, on account of the mischievous' consequences
they have a natural tendency fo produce, and
in the view of putting a stop to those conse-
quences, it may be proper to annex a certain
artificial consequence, consisting of punishment,
‘to be inflicted on the authors of such acts,
according to the principles just established.

A e e . R . ————— e
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CHAP. XVL

§ 1. CLASSES OF OFFENCES.

L

gsﬂmﬂm *Ir is necessary, at the outset, to make a distinc-
whatere tion between such acts as are or may be, and

and
what ought

to be.

Method
pursued

thefollowmg

divisions,

* This chapter is an attempt to put our ideas of offences
into an exact method.” The particular uses of methed are
various : but the general one is, to enable men to nnder-
stand the things that are the subjects of it. To understend
a thing, is to be acquainted with its qualities or properties.
Of these properties, some are common to it with other
things ; the rest, peculiar. But the qualities which are pe-
culiar to any one sort of thing are few indeed, in comparison
with those which are common to it with other things. To
make it known in respect of its difference, would, therefore be
doing little, unless it were made known. also by its genus.
To understand it perfectly, a man must therefore be informed
of the points in which it agrees, as well as of those in which
it disagrees, with all other things. When a number of
objects, composing a logical whole, are to be considered.
together, all of these possessing with respect to one another
a certain congruency or agreement denoted by a certain
name, there is but one way of giving a perfect knowledge of
their nature ; -and that is, by distributing them into a system
of parcels, each of them a part, either'of some other parcel,
or, at any rate, of the common whole. This can only be

" done in the way of bipartition, dividing each superior branch

into two, and but two, immediately subordinate ones ; begin-
ing with the logical whole, dividing that into two parts, then
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s'uéh as ought to be offences. Any act may be an
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offence, which they whom the community are in ~—~—

each of those parts into two others; and so on. These first-
distinguished parts agree in respect of those properties which:
belong to the whole : they differ in respect of those proper-
ties which are peculiar to each. To divide the whole into
more than two parcels at once, for example into three, would
not answer the purpose; for, in fact, it is but two objects
that the mind can compare together exactly at the same
time. Thus then, let us endeavour to deal with offences ; of
rather, strictly speaking, with acts which possess such pro-
perties as seem to indicate them fit to be constituted offences.
The task is arduous ; and, as yet at least, perhaps for ever,
above our force. There is no speaking of objects but by
their names: but the business of giving them names has
always been prior to the true and perfect knowledge of their
natures, Objects ‘the most dissimilar have been spoken of
and treated as if their properties were the same. Objects the
most similar have been spoken of and treated as if they had
scarce any thing in common. Whatever discoveries may be
made concerning them, how different soever their con-

gruencies and disagreements may be found-to be from those -

which are indicated by their names, it is not without the
utmost difficulty that any means can be found out of ex-
pressing those discoveries by a conformable set of names.
Change the import of the old names, and you are in perpe-
tual danger of being misunderstood : introduce an intire new
set of names, and you are sure not to be understood at all.
Complete success, then, is, as' yet at least, unattainable. But
an attempt, though imperfect, may have its use: and, at the
worst, it may accelerate the arrival of that perfect system,
the possession of which will be the happiness of some ma-
turer age. Gross ignorance descries no difficulties; im-
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the habit of obeying shall be pleased to make
one: that is, any act which they shall be pleased
to prohibit or to punish. But, upon the prin-
ciple of utility, such acts alone ought to be made
offences, as the good of the community requires
should be made so. '
: I
The good of the community cannot require,

N

ouc;;:ttobe \ , . .

an offence that any act should be made an offence, which is
ut what is . . .

derimenal not liable, in some way or other, to be detri-
to the com- . . .

muity. mental to the community. For in the case of

such an act, all punishment is groyndless*.
’ 1L '

Tobew,it But if the whole assemblage of any number of
must be de- . ., . . opge .
trimental o iNdividuals be considered as constituting an ima~

some ore or

more of its
members.

These may

ginary compound body, a community or political
state ; any act that is detrimental to any one or
more of those members is, as to so much of its
effects, detrimental to the state.
Iv.
An act cannot be detrimental to a state, but

be assign- . .
able or not. by being detrimental to some ene or more of the

Persons
assignable,
how.

" individuals that compose it. But these indivi-
duals may either be assignablet or unassignable.

perfect knowledge finds them out, and struggles with thex :
it must be perfect knowledge that evercomes them.

* See ch.- xiii. [Cases unmeet] § ii, 1. .

+. [Assignable.] That is, either by name, or at least by
description, in such maunaer as to be sufficiently distinguished
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When there is any assignable individual to ;—— e
whom an offence is detrimental, that person may gble, e of-
either be a person other than the offender, or the %It o«
offender himself.

VI.

Offences that are detrimental, in the first in- plim 1,
stance, to assignable persons other than the of- fences.
fender, may be termed by one common name,
offences against individuals. And of these may be
composed the 1st class of offences. To contrast
them with offences of the 2d and 4th classes,
it may also sometimes be eonvenient to stile them
private offences. To contrast them at the same
time with offences of the 3d class, they may be
stiled private extra-regarding offences.

VIL

When it appears, in general that there are Ciawe.
persons to whom the act in question may be de- of i
trimental, but such persons cannot be indivi-
dually assigned, the circle within which it appears
that they may be found, is either of less extent
than that which comprizes the whole community,
or not. If of less, the persons comprized within
this lesser circle may be considered for this
purpose as composing a body of themselves;

from all*others; for instance, by the circumstance of being
the owner or occupier of such and such goods. See B. [ tit.
[Personation.] Supra, ch. xii. [Cousequences] xv.
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'CLASSES -OF OFFENCES.

comprized within, but distinguishable from, the
greater body of the whole community. The
circumstance that constitutes the union between
the members of this lesser body, may be either
their residence within a particular place, or, in
short, any other less explicit principle of union,
which may serve to distinguish them from the
remaining members of the community. In the
first case, the act may be stiled an offence against
a neighbourhood : in the second, an offence against
a particular class of persons in the community.
Offences, then, against a class or neighbourhood,
may, together, constitute the 2d class of offences *®.
To contrast them with private offences on the one
hand, and public on the other, they may also be
stiled semi-public offences.

* With.regard to offences against a class or neighbour-
hood, it is evident, that the fewer the individuals are, of
which such class is composed, and the narrower that neigh-
bourhood is, the more likely are the persons, to whom the

offence is detrimental, to become assignable ; insomuch that,

in some cases, it may be difficult to determine concerning a
given offence, whether it be an offence against individuals,
or against a class or neighbourhood. It is evident also, that
the larger the class or neighbourhood is, the more-it ap-
proaches to a coincidence with the great body. of the state.
The three classes, therefore, are liable, to a certain degree,

-to run into one another, and be confounded. But this is no
‘more than what is the case, more or less, with all those ideal

compartments under which men are wont to distribute objects

- for the convenience of discourse.
. -

- -
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VIIL , Canr: '

Offences, which in the first instance are detri- o~y
mental to the offender himself, and to no one else, Se'f*'s"d'
unless it be by their being detrimental to himself, .
may serve to compose a third class. To contrast
them the better with offences of the first, second,
and fourth classes, all which are of a transitive
nature, they might be stiled intransitive® offences ;
but still better, self-regarding.

IX.

The fourth class may be composed of such acts _Cias ¢
as ought to be made offences, on account of the fences
distant mischief which they threaten to bring
upon an unassignable indefinite multitude of the
whole number of individuals, of which the com-
munity is composed : although no particular indi-
vidual should appear more likely to be a sufferer
by them than another. These may be called
public offences, or offences against. the state.

X.

A fifth class, or appendix, may be composed of Yl 5.
such acts as, according to the circumstances in ey
which they are committed, and more particularly by?nf:ehood
according to the purposes to which they are fg:,‘:ff'm
applied, may be detrimental in any one of the
ways in which the act of one man can be detri-
mental to another. These may be termed smulti-

form, or heterogeneous offencest. Offences that

* See ch. vii. [Actions] xiii. . -

. . The imper-
t 1. Offences by falsehood : 2. Offences against trust. See (> "P°r
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are in this case may be reduced to two great
heads: 1. Offences by falsehood : and, 2. Offences
against ¢rust.

also par. XX, to XXX. and par. LXVI. Maturer views
have suggested the feasibility, and the means, of ridding
the system ‘of this anomalous excrescence. ]nstead of
consideriug these as so many divisions of offences, divided
into genera, correspondent and collateral to the several
genera distinguished by other appellations, they may be
considered as so many specific differences, respectively
applicable to those genera. Thus, in the case of a simple
personal injury, in the operation of which a plan of falsehood
hes been employed: it seems more simple and more natural,
to comsider the offence thus committed as a particular
species or modification of the genus of offence termed a simple
personal injury, than to consider the simple personal injury,
when effected by such means, as a modification of the di-
vision of offences entitled Offences through falsehood. By
this means the circumstances of the intervention of false-
hopd as an instrument, and of the existence of a par-
ticular obligation of the nature of a trust, will be reduced
to a par with various other classes of circumstances
capable of affording grounds of modification, commonly of
aggravation or extenuation, to various genera of offences:
instance, Premeditation, and conspiracy, on the one hand;
Provocation received, and intoxvication, on the other. This
class will appear, but too. plainly, as a kind of botch in
comparison of the rest. But such is the fate of science, and
more particularly of the moral branch; the distribution of
things must in a great measure be dependent on their names:
arrangement, the work of mature reflection, must be ruled
by nomenclature, the work of popular caprice.

In the book of the laws, offences must therefore be treated
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§ 2. Dwisions and sub-divisions. Crae.
XI. b S

Let us see by what method these classes may Divisions of
be farther sub-divided. First, then, with regard 1. Ofences

offences against individuals. son.2 Pro-

]

of as much as possible under their accustomed names. Ge-
nerical terms, which are in continual use, and which express
ideas for which there are no' other terms in use, cannot safely
be discarded. When any such occur, which cannot be
brought to quadrate with such a plan of classification as
appears to be most convenient upon the whole, what then
is to be done? There seems fo be but one thing ; which is,
to retain them, and annex them to the regular part of the
system in the form of an appendix. Though they cannet,
when entire,’be made to rank under any of the classes osts-
blished in the rest of the system, the divisions to which they
give title may be broken down into lesser divisions, which
may not be alikeintractable. By this means, how discordant
soever with the rest of the system they may appear to be at
first sight, on « cleser inspection they may be found con-
formable.

This smust inevitably be the case with the nawmes of offences, Irregularity
'which -are 80 various and wniversal in their natare, as ¢o be °f this class.
- capable, each of them, of deing whatever mischief cun be
done by any other kind or kinds of offemces whatsoeever.

Offences of this description may well be called enomalous.

Buch offences, it iz plein, cannot Lut shew themselves _yhich
equally intractable under every kind of system. Upon what- :3:;2;&:’
ever principle the system be constructed, they cwamot, any sny other
of them, with any degree of propriety, be confined to any
one division. If, therefore, they constitute a blemish in the
present system, it is such a blemish as could mot be avoided
but at the expencerof a greater. The class they are here
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%;Ir In the present period of existence, a man’s
P “~—~— being and well-being, his happiness and his se-
;_"82‘;55‘1“ curity ; in a word, his pleasures and his immunity
tor ‘gJPer- from pains, are all dependant, more or less, in

ny—6. the first place, upon his own person ; in the next

'erson and
reputation, . place, upon the exterior objects that surround him.

These objects are either things, or other persons.
Under one or other of these classes must evidently
be comprised every sort of exterior object, by
means of which his interest can be affected. If
"~ then, by means of any offence, a man should on
any occasion become a sufferer, it must be in one
or other of two ways: 1. absolutely, to wit, imme-
diately in his own person; in which case the
offence may be said to be an offence against his
person: or, 2. relatively by reason of some mate-

rial*4 relation which he bears to the before-

thrown into will traverse, in its subordinate ramifications,
the other classes and divisions of the present system : true,
but so would they of any other. An irregularity, and that
buta superficial one, is a less evil than continual error and
contradiction. But even this slight deviation, which the
fashion of language seemed to render unavoidable at the
outset, we shall soon find occasion to correct as we advance.
For though the first great parcels into which the offences of
this class are divided are not referable, any of them, to any
of the former classes, yet the subsequent lesser subdivisions
are.
¢ See ch. vii. [Actions] iii. and xxiv.
'In what t If, by reason of the word relation, this part of the divi-

m sion should appear obscure, the unknown term may be got
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mentioned exterior objects may happen to bear,in ‘,:("V‘{'

the way of causality (See ch. vii. Actions, par. 24.) ~——
to his happiness. Now in as far as a man’is in a

rid of in the following manner. Our ideas are derived, all and painde-
of them, from the senses; pleasurable and painful ones, f;:i;m‘n
therefore, among the rest: consequently, from the operation :’mb_'P
of sensible objects upon our senses. A man’s happiness, jects.
then, may be said to depend more or less upon the relation
he bears to any sensible object, when such subject is in a
"way that stands a chance, greater or less, of producing to
him, or averting from him, pain or pleasure. Now this, if
at all, it must do in one or other of-two ways; 1.In an
active way, properly so called; viz. by motion: or, 2. Ina
- passive or quiescent way, by being moved to, or acted upon:
and in either case, either, 1. in an immediate way, by acting
upon, or being acted on by, the organs of sense, without the
intervention of any other external object : or, 2. in a more or
less remote way, by acting upon, or being acted on by, some
other external object, which (with the intervention of a
greater or less number of such objects, and at the end of
more or less considerable intervals of time) will come at
length to act upon, or be acted upon by, those organs. And
this'is equally true, whether the external objects in question
be things or persons. Itis also equally true of pains and
pleasures of the mind, as of those of the body: all the dif-
ference is, that in the production of these, the pleasure or
~ pain may result immediately from the perception which it
accompanies : in the production of those of the mind, it can-
not result from the action of an object of .sense, any other-
wise than by association ; to wit, by means of some connection
which the perception has contracted with certain prior ones,
lodged already in the memory®.

® See ch. v. [Pleasures and Pains] xv. xxxi. Ch, x. [Motives] xxxix'. note.
VOL. II. . : F



66

CLASSES OF OFFENCES.

- Guar- way to derive either happiness .or security from
“—~— any object which belongs to the class of things,

such thing is said to be his property, or at least he
is said to have a property or an interest therein :
an offence, therefore, which tends to lessen the
facility he might ' otherwise have of = deriving
happiness or security from an object which be-
longs to the class of things, may be stiled an
offence against his property. With regard to
persons, in as far as, from- objects of this class, a
man is in a way to derive happiness or security,
it is in virtue of their services: in virtue of some
services, which, by one sort of inducement or
another, they lhay be disposed to render him*.
Now, then, take any man, by way of example,
and the disposition, whatever it may be, which he
may be in to render you service, either has no
other connection to give birth or support to it,
than the general one which binds him to the
whole species, or it has some other connection
more particular. In the latter case, such a con-
nection may be spoken of as constituting, in your
favour, a kind of fictitious or incorporeal object
of property, which is stiled your condition. An
offence, therefore, the tendency of which is to
lessen the facility you might otherwise have of
deriving happiness from the services of a person
thus specially connected with you, may be stiled

* See ch. x. fmiives.]
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an offence against your condition in life, or simply
against your condition. Conditions in life must
evidently be as various as the relations by which
they are constituted. This will be seen more
“particularly farther on. In the mean time, those
of husband, wife, parent, child, master, servant,
citizen of such or such a city, natural-born subject
of such or such a country, may answer the pur-
pose of examples.

Where there is no such particular connection,
or (what comes to the same thing) where the
disposition, whatever it may be, which a man is
in to render you service, is not considered as de-
pending upon such connection, but simply upon
the good-will he bears to you; in such case, in
order to express what chance you have of de-
riving a benefit from his services, a kind of
fictitious object of property is spoken of, as being
constituted in your favour, and is called your
reputation. An offence, -therefore, the tendency
of which is to lessen the facility you might other-
wise have had of deriving happiness or security
from the services of persons at large, whether
connected with you or not by any special tie,
may be stiled an offence against your reputation.
It appegrs, thexefore, that if by any offence an
individual becomes a sufferer, it must be in one
or other of the four points above-mentioned ; viz.
his person, his property, his condition in life, or
his réputation‘. These soures of distinction, then,

67
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may. serve to form so many subordinate divisions.

“—— If any offences should be found to affect a person

in more than one of these points at the same
time, such offences may respectively be put under

" s0 many separate divisions; and such compound

divisions may 'be subjoined to the preceding
simple ones. The several divisions (simple and
compound together) which are hereinafter esta-
blished, stand as follows : 1. Offences against
person. 2. Offences against reputation. 3. Of-
fences against property. 4. Offences against
condition. 5. Offences against person and pro-
perty together. 6. Offences against person and
reputation together *.
XIL -

" Divisons of  Next with regard to semi-public offences. Pain,
Class 2. . s . :
- 1. Offences considered with reference to the time of the act

through cs-

lamity.

from which it is liable to issue, must, it is evident,
be either present, past, or future. In as far as it .

* Subsequent consideration has here suggested several
alterations. The necessity of adding, to property, power,
in the charagter of a distinguishable as well as valuable ob-
ject or subject-matter of possession, has presented itself to
view: and in regard to the fictitious entity here termed con-
dition (for shortness instead of saying condition in life,) it has
been observed to be a sort of composite ‘object, compounded
of property, reputation, power, and right to services. For
this composite object the more proper place was therefore at
the .tail of the several simple ones.—Note by the Editor,
July, 1822,

»
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is either present or past, it cangot be the result Grir-
-of any act which comes under the description of a ~—~—
semi-public offence : for if it be present or past,
the individuals wha experience, or who have
experienced, it are assignable®. There remains
that sort of mischief, which, if it ever come to
exist at all, is as yet but future: mischief, thus-
circumstanced, takes the name of dangert. Now,
then, when by means of the act of -any person a
- whole neighbourhood, or other class of persons,
are exposed to danger, this danger must either
be intentional on his part, or unintentional}. If
unintentional, such danger, when it is converted
into actual mischief, takes the name of a calamity:
offences, productive of such danger, may be stiled
semi-public offences operating through calamity ; or,
more briefly, offences through calamity. 1If the
danger be intentional, insomuch that it might be
produced, and might convert itself into actual
mischief, without the concurrence of any calamity,
it may be said to originate in mere delinquency :
offences, then, which, without the concurrence of
any calamity, tend to produce such danger as
disturbs the security of a local, or other subor-
dinate class of persons, may be stiled semi-public
offences. operating- merely by delinquency, or more
briefly, offences of mere delinquency.

* Supra, iv. note. + See ch, xii. [Consequences.]
1 See Ch. viii. [Intentionality.]
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(}’;‘;\f . XIII.
s’  With regard to any farther sub-divisions, of-
+sioms of  fences against calamity will depend upon the
mng‘l e nature of the several calamities to which man,
mised.  and the several things that are of use to him,
stand exposed. These will be considered in
another place *.. A
XIv.
Offencesof Seml-pubhc offences of mere delinquency, will

quency,  follow the method of division applied to offences

how the

correspond_against individuals. It will easily be conceived,
with the di-

visonsof that whatever pain or inconvenience any given
P * individual may be made to suffer, to the danger
. of that pain or inconvenience may any number of
individuals, assignable or not assignable, be ex-
posed. Now there are four points or articles, as
we have seen, in respect to which an individual
may be made to suffer pain or inconvenience. If
then, with respect to any one of them, the con-
nection of causes and effects is such, that to the.
- danger of suffering in that article a number of

persons, who individually are not assignable, may,

Yy

* See B. [. tit. [Semi-public offences.] In the mean time
“that of pestilence may serve as an example. A man, without
any intention of giving birth to such a calamity, may expose
a neighbourhood to the danger of it, by breaking quarantine
or-violating any of those other preventive regulations which
governments, at certain conjunctures, may find it expedient

to have recourse to, for the purpose of guarding against
“such danger.
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by the delinquency of one person, be exposed, Coas.
such article will form a ground of distinction on “~——
which a particular sub-division of semi-public
offences may be established : if, with respect to

any such article, no such effect can take place,

that ground of distinction will lie for the present
unoccupied : ready, however, upon any change of
circumstances, or ‘in the manner of viewing the
subject, to receive a correspondent subdivision of
offences, if ever it should seem necessary that any

such offences should be created.

XV.
We come next to self-regarding offences; or, Divisions of

more properly, to acts productive in the first in- incide with

stance of no other than a self-regarding mischief: Chmt
acts which, if in any instance it be thought fit to
constitute them offences, will come under the
denomination of offences against one’s self. This
class will not for the present give us much trouble.
For it is evident, that in whatever points a man is
vulnerable by the hand of another, in the same
points may he be conceived to be vulnerable by
his own. Whatever divisions therefore will serve
for the first class, the same will serve for this.
As to the questions, What acts are productive of
a mischief of this stamp ? and, among such as are,
which it may, and which it may not, be wortk
while® to treat upon the footing of offences?

* See ch. xiii. [Cases unmeet] §iv.



TN

) -

72 - N CLASSES OF OFFENCES."

‘;;‘;IP_' these are points, the latter of which at least is,
~—— too unsettled, and too open to controversy, to be
laid down with that degree of confidence which
is implied in the exhibition of properties which are
made use of as the groundwork of an’ arrange-
ment. . Properties for this purpose ought to be
such as shew themselves at first glance, and appear

to belong to the subject beyond dispute. ‘

XVIL. '

Oisians of Public offences may be distributed under eleven
divisions*. 1. Offences against external security.

Exhaustive 1D this part of the analysis, I have found it necessary

method de- to deviate in some degree from the rigid rules of the exhaus-

parted from, . .
tive method I set out with. By me, or by some one else, this
-method may, perhaps, be more strictly pursued at some ma-
turer period of the science. At present, the benefit that
might result from the unrelaxed observance of it, seemed so
precarious, that I could not help doubting whether it would
pay for the delay and trouble. Doubtless such a method is
eminently instructive : but the fatigue of following it out is
8o great, not only to the author, but probably also to the
reader, that if carried to its utmost length at the first at-
tempt, it might perhaps do more disservice in the way of
disgust, than service in the way of information. For know-
ledge, like physic, how salutary soever in itself, becomes no
longer of any use, when made too unpalatable to be swal-
lowed. Mean time, it cannot but be a mortifying circum-
stance to a writer, who is sensible of the importance of his
subject, and anxious to do it justice, to find himself obliged
to exhibit what he perceives to be faulty, with any view, how
indistinct soever, of something more perfect before his eyes.
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2. Offences against justice. - 3. Offences against.
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the preventive branch of the police: 4. Offences “——

against the public forcez 5. Offences against the
Ppositive encrease " of .the national felicity.. :6. Of-
_fences ‘against the public wealth. 7. Offences
against population. 8. Offences against the national
wealth.. 9. Offences against the sovereignty. 10.
Offences against religion. 11. Offences against
the national interest' in. general. The way in
which these several sorts of offences connect with
one another, and with the interest of the- public,
that is, of an unassignable multitude of the indi-
viduals . of which that body is composed, may be
thus conceived.
XVIL
Mlschlef by which the interest of the public as

Connection
of the nine

above defined may be affected, must, if produced Bt divi-
at all, be produced either by means of an influence with an-
exerted on the operations. of government, or bym

other means, without the exertion of such in-

’

If there-be any thing new and original in this work, it is to
the exhaustive method so often aimed at that I am indebted
for it. It will, therefore, be no great wonder if I should not
be able to quit it without reluctance. On the other hand,
the marks of stiffness which will doubtless be perceived ina
multitude of places, are chiefly owing to a solicitous, and
not perfectly successful, pursuit of this same method. New
instruments are seldom handled at first with perfect ease. .. .
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Cuar. fluence®. To begin with the latter case : mischief,
“~— be it what it will, and let it happen to whom it
will, must be produced either by the unassisted
powers of the agent in question, or by the in-
strumentality of some other agents. In the lat-

ter case, these agents will be either persons or
things. Persons again must be either not mem-

bers of the community in question, or members.
Mischief produced by the instrumentality of per-

sons, may accordingly be produced by the in-
strumentality either of external or of internal adver-

( saries. Now when it is produced by the agent’s
own unassisted powers, or by the instrumentality

of internal advergaries, or only by the instru-
mentality of things, it is seldom that it can show

itself in any other shape (setting aside any in-
*fluence it may exert on the operations of govern-
ment) than either that of an offence against
assignable individuals, or that of an offence against

a local or other subordinate class of persens. If

® The idea of government, it may be observed, is intro-
duced here without any preparation. The fact of its being
established, I assame as notorious, and the necessity of it as
alike obvious and 'incontestible. Observations indicating
that necessity, if any such should be thought worth looking
at in this view, may be found by turning to a passage in a
former chapter, where they were incidentally adduced for the
purpose illustration. See ch. zii. [Consequences] § xvii.
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there should be a way in which mischief can be
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produced, by any of these means, to individuals “——

altogether unassignable, it will scarcely be found
conspicuous -or important enough to occupy a
title by itself: it may accordingly be referred to
the miscellaneous head of gffences against the na-
tional interest in general.®. The only mischief,
of any considerable account, which can be made
to impend indiscriminately over the whole number
of members in the community, is that complex

kind of mischief which results from a state of-

war, -and is produced by the instrumentality of
external adversaries; by their being provokeds
for instance, or invited, or encouraged to inva-
sion. In this way may a man very well bring
down a mischief, and that a very heavy one, upon

~ the whole community in general, and that with- '

out taking a part in any of the injuriés which
came in consequence to be offered to particular
individuals.

* ® See infra, liv.note. Even this head, ample as it is, and

vague as it may seem to be, will not, when examined by the
principle of utility, serve, any more than another, to secrete
any offence which has no title to be Rlai:ed there. To show
the pain or loss of pleasure which is likely to ensue, is a
problem, which before a legislator can justify himself -in
adding the act to the catalogue of offences, he may in t\his
case, as in every other, be called upon to solve.
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‘Next with’ regard to - the mlscluef which an

ALY offence may bring upon the public by its influence

on the operations of the government. This it

‘may occasion either, 1. In a more ‘immediate
- way, by its influence on those operations them-

selves: 2. In a more remote way, by its influence
on the instruments by or by the help of which
those operations’ should be performed: or 3..In
a more remote way still, by its influence on the
sources from' whence such ‘instruments- are to be

derived. First then, as to the operations of go-

vernment, the tendency of these, in as far as it is
conformable to what on the principle of utility it
ought to be, is in every case either to avert mis-
chief from the community, or to make an addition
to the sum of positive good*. Now mischief we

* For examples, see infra, liv. note. This branch of the
business of government, a sort of work of supererogation, as
it may be called, in the calendar of political duty, is com-
paratively but of recent date. It is not for this that the
untutored many could have originally submitted themselves
to the dominion of the few. It was the dread of evil, not,
the hope of good, that first cemented societies . together.
Necessaries come .always before luxuries. The state of lan-
guage marks the progress of ideas. Time out of mind the
military department has had a name : so has that of justice:
the power which occupies itself in preventing mischief, not
till :lately, and that but a loose ane, the police: for the
power which takes for its object the introduction of positive




DIVISION OF OFFENCES.

have seen, must come either from external ad-

Caar.
XVL

i

-
‘

versaries, from internal adversahes, or from ca- “™v—

lamities: With regard to mischief from external
adversaries, there requires no further division.
As to mischief from internal adversarles, the ex-
pedients employed for averting it may be dis-
tinguished into such as may be apphed before the
discovery of any mischievous design in partlcular,
and such as can not be employed but in conse-
quence of the discovery of some such design : the
former of these are commonly referred to a branch
which may be stiled the preventive branch of the
police : the latter to that of justice®. Second,

\

good, no peculiar name, however inadequate, seems yet to
have been devised.

¥ The functions of justice, and those of the pohce, must *
be apt in many points to run one into another: especially as
the business would be very badly managed if the same per-
sons, whose more particular duty it is to act as officers of

the police, were not upon occasion to act in the capacity of

officers of justice. The ideas, however, of the two functions
may still be kept distinct: and I see not where the line of
separation can be drawn, unless it be as above.

As to the word police, though of Greek extraction, it seems
to be of French growth : it is from France, at least,that it has
been imported into Great Britain, where it still retains its
foreign garb : in Germany, if it did not originate there, it has

at least been naturalized. Taken all together, the idea be-

longing to it seems to be too multifarious to be susceptible

of any single definition. Want of words obliged me to re-
i
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Cuar.  Ag to the instruments which government, whether
vao 3 3 - L
“—~— in the averting of evil or in the producing of posi-
tive good, can have to work with, these must
be either persons or things. Those which are
destined to the particular function of guarding
against mischief from adversaries in general, but
more particularly from external adversaries*,

duce the two branches here specified into one. Who would
have endured in this place to have seen two such words as
the phthano-parasomic or crime-preventing, and the phthano-
symphoric or calamity-preventing, branches of the police?
the inconvenience of uniting the two branches under the
same denomination, are, however, the less, inasmuch as the
operations requisite to be performed for the two purposes will
in many ‘cases be the same. Other functions, commonly
referred to the head of police, may be referred either to the
head of that power which occupies itself in promoting in a
positive way the encrease of the national felicity, or of that
which employs itself in the management of the public
wealth. 8ée infra, liv. note.

* Itis from abroad that those pernicious enterprises are
most apt to originate, which come backed with a greater
quantity of physical force than the persons who are in a more
particular sense the officers of justice are wont to have at
their command. Mischief the perpetration of which is en-
sured by a force of such magnitude, may therefore be looked
upon in. general as the work of ezternal adversaries. Ac-
cordingly, when the persons by whom it is perpetrated, are in
such force as to bid defiance to the ordinary efforts of justice,
they loosen themselves from their original denomination in
proportion as they encrease in force, till at length they are

/ .
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may be distinguished from the rest under the
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collective appellation of the public military force, “—~—

and, for conciseness sake, the military force. The
rest may be characterised by the collective ap-
pellation of the public wealth. Thirdly, with re-
gard to the sources or funds from whence these
instruments, howsoever applied, must be derived,
such of them as come under the denomination of
persons must be taken out of the whole number
of persons that are in the community, that is, out
of the total population of the state: so that the
greater the population, the greater may ceteris
paribus be this branch of the public wealth; and
the less the less. In like manner, such as come
under the denomination of things may be, and
'most of them commonly are, taken out of the
sum total of those things which are the separate
properties of the several members of the com-
munity : the sum of which properties may be
termed the national wealth®: so that the greater

.

looked upon as being no longer members of the state, but as
standing altogether upon a footing with external adversaries.
Give force enough to robbery, and it swells into rebellion :
give permanence enough to rebellion, and it settles into hos-
tility. '

* It must be confessed, that in common speech the dis~
tinction here established between the public wealth and the
national wealth is but indifferently settled : nor is this to be
wondered at; the ideas themselves, though here necessary
to be distinguished, being so frequently convertible. But I
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‘1:{"'"1’.' the national weaith, the greater ceteris paribus,
- ~—~—"may be this remaining branch of the public

wealth; and the less, the less. It is here to be
observed, that if the influence exerted-on any
occasion by any individual over the operations of
the government be pernicious, it must be in one
or other of two ways: 1. By causing, or tending
to cause, operations mot to be performed - which
ought to be performed; in other words, by im-
peding the operations of government. Or, 2. By
causing operations to be performed which ought
not to be performed ; in other words, by misdi-
recting them. Last, to the total assemblage of
the persons by whom the several political opera-
tions above-mentioned come to be performed, we
set out with applying the collective appellation
of the government. Among these persons there
commonly * is some one person, or body of per-

am mistaken if the ‘language will furnish any other two words
that would express the distinction hetter. Those in ques-
tion will, [ imagine, be allowed to be thus far well chosen,
that if they were made to change their places, the import
given to them would not appear to be quite so proper as
that which is given to them as they stand at present.

* I should have been. afraid to have said necessarily. In
the United Provinces, in the Helvetic, or even in the Ger-
manic body, where is that 6ne assembly in which an’absolute
power over the whole resides ? where was there in the Roman
Commonwealth? I would not undertake for certain to find
an answer-to all these questions. '
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sons, whose office it is to assign and distribute to

81

Crar.
XVI.

the rest their several departments, to determine “—

the conduct to be pursued by each in the perform-
ance of the particular set of operations that
belongs to him, and even upon occasion to ex-
ercise his function in his stead. Where there is

any such person, or body of persons, ke or i¢ may,

according as the turn of the phrase requires, be
termed the sovereign, or the sovereignty. Now it
is evident, that to impede or misdirect the opera-
tions of the sovereign, as here described, may be
to impede or misdirect the operations of the se-
veral departments of government as described
above.

From this analysis, by which the connection
between the several above-mentioned heads of
offences is exhibited, we may now collect a de-
finition for each article. By offences against ex-
ternal security, we may understand such offences
whereof the tendency is to bring upon the public
a mischief resulting from the hostilities of foreign
adversaries. By offences against justices, such of-
fences whereof the tendency is to impede or mis-
direct the operations of that power which is em-
ployed in the business of guarding the public
against the mischiefs resulting from the delin-

quency of internal adversaries, as far as it is to be -

done by expedients, which do not come to be ap-
plied in any case till gfter the discovery of some
particular design-of the sort of those which they
© YoL.IL . ¢
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are calculated to prevent. By offénces agéinst the

“—~— preventive branch of the police, such offences where-

of the tendency is to impede or misdirect the
operations of that power. which is employed in
guarding against mischiefs resulting from the
delinquency of internal adversaries, by expedients
that come t& be applied before-hand ; or of that
which is employed in_guarding against the mis-
chiefs that might be occasioned by physical cala-
mities. By offences against the public force, such
offences whereof the tendency is to impede or
misdireet the operations of that power which is
destined to guard the public from the mischiefs
which may result from the hostility of foreign
adversaries, -atid, in ease. of necessity, in the ca-
pacity of ministers of justicé, frem mischiefy- of
the number of those which result from the delin-
quency. of internal adversaries.

By offénces agaiust the zwemqftkenatwnal
Selitity, such offences whereof the tendency is
to impede or misapply the aperations of those
powers that are employed in the conducting of
various dstablisments, which are calculated to
make;. in so many different ways, a positive ad-
dition to the stoek of public happiness. - By of
Jences against the public wealth; .#uch offences
whereof the tendency is to diminish the amount
or misdirect the application of the money, and
other articles of wealth, which the government
resarves as a fund, out of which the stock of in-
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struments employed i the service above-men.. Saar.
tienod may be kept up. By offences againit po- “~—~—
pudation, such offences whereof the teridency is fo
dimimish the numbers or impair the political walue
of the sum total of the members of the com-
munity. By offeices against the national wealth
such offences whereof the tendency is to diminish
the quantity, or impair- the value, of the thirgs
which compose the separate properties or estates
of the several members of the commimity.
XVIII..

In this deduction, it may ’be asked what place cmm
,ls left for redigion? This we shall see presently. aguioat -
For cambating the various Kinds of offences ahove '””;«.Y;‘i
enumerated,; that i, for combating all the offences ™ ™
(those not .excepted which we are now ahout
considering) which it is in man's natiire to com-
mit, the state has two great engines;. punishmeist
and reward: punishment, to be. applied to all,
and upon all ordihary occasions: rewerd, to he
applied to a few, for particular putposes, and
upon .extradrdinary occasions. . But whether or
no a man has done the act which renders him an
object meet for punishment or reward, the eyes
of those, whosoever they be, to whom the ma-
nagement -of these engines is entrusted cannot
always see, nor, where it is punishment, that is to
‘be administered, can their hands be always sure
, to reach him. To supply these deficiencies in
point of power, it is thought necessary, or at least
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useful, . (without which the truth of the doctrine

"~~~ would be nothing to the purpose).to inculcate

into the minds of the people the belief of the ex-
istence of a pewer applicable to the same.pur-
poses, and not liable to the same deficiencies :
the power of a supreme invisible being, to whom
a disposition of contributing to the same ends to
which the several institutions already mentioned

“are calculated to contribute, must for this pur-

pose be ascribed. It is of course expected that
this power will, at one time or other, be employed
in the promoting of those ends: and to keep up
and strengthen this expectation among men, is
spoken of as being the employment of a kind of
-allegorical personage, feigned, as before®, for
convenience of discourse, and styled religion. To
‘diminish, then, or misapply the influence of re-
ligion, is pro tanto to diminish or misapply what
power the state has of combating with effect any
of the before enurherated kinds of offences; that
is, -all kinds of offences whatsoever. Acts that
appear to have this tendency may be styled of-

JSences .against religion. Of these then may be

composed the tenth division of the class of of-
fences against the state+-.

* See par. xvii. with regard to justice.

+ It'may be observed, that upon this occasion I copsider
religion in no other liglit, than in respect of the influence it
may have on the happiness of, the present life. As to the
effects it may have in assuring us of and preparing us for, a
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If there be any acts which appear liable to ;~—~
affect the state in any one: or more of the above °f gfg:m
‘ways, by operating in prejudice of the external national in-
security of the state, or of its internal security ; mflth
of the public force; of the encrease of the na-
tional felicity ; of the public wealth; of the na-
tional population, of the national wealth; of the
sovereignty ; or of religion; at the same time
that it is not clear in which of all these ways

better life to come, this is a matter which comes not within
the cognizance of the legislator. Seetit. [Offences against
religion.]

I say offences against religion, the fictitious entnty not
 offences against God, the real being. For, what sort of pain
should the act of a feeble mortal occasion to a being unsus-
ceptible of pain ? How should an offence affect him? Should
it be an offence against his person, his property, his reputa-
tion, or his condition ?

. It has commonly heen the way to put offences against re-
ligion foremost. The idea of precedence is naturally enough
connected with that of reverence. Ez Aws apywpeada. But
for expressing reverence, there are other methods enough
that are less equivocal. And in point of method and per-
spicuity, .it is evident, that with regard to offences against.
religion, neither the nature of the mischief which it is their
tendency to produce, nor the reason there may be for pu- .
nishing them, can be understood, but from the consideration
of the several mischiefs which result from the several other
sorts of offences. In a politicdl view, it is only because
those others are mischievous, that offences against religion
are 8o too.
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Car.  they will affect it most, nor but that, according
“—~— to contingencies, they may affect if in one of
these ways only or in another ; such acts may be
* collected together under a miscellaneons division
by themselves, and styled offesces against the ns-
tional interest in general. Of these then may be
composed the eleventh and last division of the

class of o&bnees against the state.
Ssbdiv - We come now to class the fifth : consisting of
ClawSenu- multiform offences. These, as has been already
1. Divisions intimated, are either offences by Salsehood, or of-
by fase- fences concerning ¢rust. Under the head of
offences by falsehood, may be comprehended, 1.
Simple falsehoods. 2. Forgery. 3. Personation.
. 4. Perjury*. Let us observe in what particulars

* This division of falschoods, it is to be observed, is not
regularly drawn out : that being what the nature of the case
will not here admitof. Falsehood may be infinitely diversified
in other ways than these. In a particular case, for instance,
simple falsehood when uttered by writing, is distinguished
from the same falsehood when uttered by word of mouth ;
and has had a particalar name given to it accordingly. ¥
mean, where it strikes against reputation ; in whichrcase, the
instrument it has been uttered by has bezn called 4 Libel.
Now it is obvious, that in the same manner it might have re-
ceived a distinct name in all other cases where it is uttered
by writing. But there has not happened to be any thing in
particular that has disposed merkind in those cases to give
it such aname. The case is, that among the infinity of cir-

~
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these four kinds of falsehood agree, and m what %
they differ. ’ v’
XXL
Qﬁ'ences by falsehood, hawever diversified i“m by
parnculars, have this in common, that they inwhat tbey

e:ms:st in some abuse of the faculty of discourse, gl
. or rather as we shall see hereafter, of the faculty
of influencing the semtiment of belief in other
men®, whether by discourse or otherwise. The
use of discourse is to influence belief, and that in
such manner as to give other men to understand
that things are as they are really. Falsehoods, of
whatever kind they be, agree in this: that they
give men to understand that things are otherwise
than as in reality they are.
i '  xxm

Personation, forgery, and perjury, are each of ;;g That
them distinguished from other modes of uttering
falsehood by certain special circumstances. When
a falsehood “is not accompanied by any of those
circumstances, it may be styled simple falsehood.
These circumstances are, 1. The form in which

2.

cumstances by which it might have been diversified, those
which constitute it a libel, happen to have engtged a pecu-
liar share of attention on the part of the institutors of lam-
. guage; either in virtae of the influence which these circom-
stances have on the tendency of the act, or in virtue of any
particular degree of foree with which on any other atcount
they may have disposed it to strike upon the imagination.
* See B. L tit. [Falsehoods.] ,
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the falsehood is uttered. 2. The circumstance of
its relating or not to the identity of the person of
him who utters it. 3. The solemnity of the oc-
casion on which it is uttered®*. The particular
application of these distinctive characters may
more commodiously be reserved for another
placet.
XXIIL
‘We come now to the sub-divisions of offences

regular track of analysis, pursued, without de-
viation, through the four preceding classes.

By whatever means a mischief is brought about,
whether falsehood be or be not of the number, the
individuals liable to be affected by it must either
be assignable or unassignable. If assignable,
there are but four material articles in respect to
which they can be affected : to wit, their persons
their properties, their reputations, and their con-
ditions in life. The case is the same, if, though
uhassignable, they are comprisable in any class
subordinate to that which is composed of the

* There are two other circumstances still more material ;
viz. 1. The parties whose interest is affected : by the false-
hood. 2. The point or article in which that interest is. af-

‘fected. These circumstances, however, enter not into the

composition of the generical character. Their use is, as we
shall see, to characterize the several species of each genus.
See B. L. tit, [Falsehoods.]

+ Thid.
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whole number of members of the state. If the Cusr.
falsehood tend to the detriment of the whole state, “~——
it can only be by operating in one or other of the
characters, which every act that is an offence
against the state must assume; viz. that of an
offence against external security, against justice,
against the preventive branch of the police, against

the public force, against the encrease of the na-

tional felicity, against the public weath, against

the national” population, against the national
wealth, against the sovereignty of the state, or
against its religion.
: XXIV.,

It is the common property, then, of the offences ogences of
" that belong to this division, to run over the same md,'n'.“"
ground that is occupied by those of the preced- fumee their
ing classes. But some of them, as we shall see, 2%: i
are apt, on various occasions, to drop or change

the names which bring them under this division :

this is chiefly the case with regard to simple false-

hoods. Others retain their names unchanged ;

and -even thereby supersede the names which

would otherwise belong to the offences which they
denominate : this is chiefly the case with regard

to personation, forgery, and perjury. When this
circumstance then, the circumstance of falsehood,
intervenes, in some cases the name which takes

the lead, is that which indicates the offence by

its effect ; in other cases, it is that which indi-

cates the expedient or instrument. as it were. by
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the help of which the offence is committed. False-
V" hood, take it by itself, consider it as not heing
accompanied by any other material ciycumstances,
nor therefore praductive of any material effects,
can never, upon the principle of utility, eonstitute
any offence at all. Combined with other cir-
cumstances, there is scarce any sort of pernicious
effect which it may not be instrumental in pre-

_ ducing. It is therefore rather in complianea with

A trust—
what

Power and
right, why
no complete
deﬁmtwn

is here gis

of them.

the laws of language, than in consideration of the
nature of the things themselves, that falsehoods
are made separate mention of under the name
and in the character of distinct offences. All this
would appear plain enough, if it were pow a
time for entering into particulars: but that is
what can not be done, consistently with gny prin-
ciple of order or convenience, until the ipferior
divisions of those other classes shall have been
previously exhibited.
. X3V

Weg come now to offences against trust,, A
trust is, where there is any particular act which
one party, in the exercise of some pawer, or some
right*, which is conferred on him, is bound to

* Powers, though not 8 species of rights (for the two sarts
of fictitious entities, termed a power and a right, are altoge-
ther disparate) are yet so far included under rights, that
" wherever the word power may be employed the word right
may also be employed: The reason is, that wherever you may
speak of a person as having a power, you may also speak of
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peiform for the benefit of another. Or, more
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fully, thus A party is said to be invested with a ——

him as haying a right to such power: but the converse of
this proposition does mot hold good: there are cases in
which, though you may speak of a man as having a right,
you can not speak of him as having a power, or in any other
way make any mention of that word.” On varigus occasiong
you haye a right for instance, to the services of the magis~
trate: but if you are a private person, you have no power

over him : all the power is on his side. This being the cass,

as the ward right was employed, the word power might, pes-
haps, without axy deficiency in the sense, have been omitted
On the present. ogcasion howeyer, as ip speaking of trusts this
word is commonly made more use of than the word right, it
sgemed most eligible, for the sake of perspxcmty, to insert
them both.

It may be expected that, since the word ¢rust has been
here expounded, the wards power and right, upon the mean-
ing of which the exposition of the woprd trust is made to
depend, should be expounded also : and certain it is, that no
two words can stand more in need of it than these do. Such
exposition 1 accordingly set about to give, -and indeed have
actually drawn up : but the details into which I found it ne-
cessary to enter for this purpos¢, were of such length as to
take up more room than could consistently be allotted to
them in this place. With respect to these words, therefore,
and 2 number of others, such as possession, title, and the like,
which in point of import are inseparably connected with
them, instead of exhibiting the exposition itself, I must
content myself with giving & general idea of the plan which
'I have pursued in framing it: and gs to every thing else,I
must leave the import of them to rest upon whatever footing
it may happen to stand upon in- the apprehension of each
reader. Power andright, and the wholg tribe of fictitions en-

.
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Cuar. trust, when, being invested with a power, ‘or with
=~ a right, there is a certain behaviour which, in the

tities of this stamp, are all of them in the sense which belongs

to them in a book of jurisprudence, the results of some mani-
festation or other of the legislator’s will with respect to such

_ or such an act. Now ‘every such manifestation is either a

prohibition, a command, or their respective negations; viz
a permission, and the declaration which the legislator makes
of his will when on any occasion he leaves an act uncom-
manded. Now, to render the expression of the rule more

- concise, the commanding of a positive act may be repre-

sented by the prohibition of the negative act which is
opposed toit. To know then how to expound a right, carry
your eye to the act which, in the circumstances in question,
would be a violation of that right: the law creates the Tight
by prohibiting that act. Power, whether over a man’s own
person, or over other persons, or over things, is constituted
in the first instance by permission : but in as far as the law
takes an active part in corroborating it, it is created by pro-
hibition, and by command: by prohibition of such acts
(on the part of other persons) as are judged incompatible
with the exercise of it; and upon occasion, by command of
such acts as are judged to be necessary for the removal of
such or such obstacles of the number of those which may
occur to impede the exercise of it. For every right which

* the law confers on one party, whether that party be an indi-

vidual, a subordinate class of individuals; or the public, it
thereby imposes on some other party a duty or obligation
But there may be laws which command or prohibit acts, that
is, impose duties, without any other view than the benefit of
the agent : these generate no rights: duties, therefore, may
be either extra-regarding or self-rggarding : extra-regarding
have rights to correspond to them : self-regarding, none.
That the exposition of the words power and right must, in
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exercise of that.power, or of that right, he is Cmar-
bound to maintain for the.benefit of some other. *——

"order to be correct, enter into a.great .variety -of details,

may be presently made appear. One branch of the system
of rights and powers, and but one, are those of which pro-
perty is composed : to be correct, then, it must, among other
things, be applicable to the whole tribe of modifications of
which property is susceptible. But the commands and pro-
hibitions, by which the powers and rights that compose those
several modifications are created, are of many different forms:
to comprize the exposition in question within the compass
of a single paragraph, would therefore be impossible : to
take as many paragraphs for it as would be necessary, in

order to exhibit these different forms, would be to engage in,

a detail so ample, that the analysis of the several possible
species of property would compose only a part of it. This
labour, uninviting as it was, I have accordingly undergone :
but the result of it, as may well be imagined, seemed too
voluminous and minute to be exhibited in an outline like the
present. Happily it is not necessary, except only for the
scientific purpose of arrangement, to the understanding of
any thing that need be said on the penal branch of the art of
legislation. In a work which should treat of the civil branch
of that art, it would find its proper place: and in such a
work, if conducted upon the plan of the present one, it
would be indispensable, Of the limits which seem to sepa-

rate the one of these branches from the other, a pretty ample
descnptlon will be found in the next chapter: from which

some further lights respecting the course to be taken for

developmg the notions to be annexed to the words right and

power, may incidentally be collected. See in particular,
§ 3.and 4. See also par. lv. of the present chapter.

I might have cut this matter very short, by proceeding in ’

the usual strain, and saymg, that a power was a faculty, and

.
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Cear. party. In such case, the party first mentioned is
Ny styled a trustee: for the other party, no name

has ever yet been found: for want of a name,
there seems to be no other resource than to give
a new and more extensive sense to the word benefi-
ciary, or to say at length the party to be benefitted®. -

that a right was a privilege, and so on, following the beaten
track of definition. But the inanity of such a method, in
cases like the present, has been already pointed out:t a
power is not a—any thing: neither is a right a—any thing:
the case is, they have neither of them any superior genus :
these, together with duty, obligation, and a multitude of
others of the same stamp being of the number of those fic-
titious entities, of which the import can by no other means
be illustrated than by showing the relation which they bear
to real ones. '

* The first of thiese parties is styled in the law language,
as well as in common speech, by the name here given to
him. The other is styled, in the technical language of the
English law, a cestuy que trust: in common speech, as we
have observed, there is, unfortunately, mo name for him.
As to the law phrase, it is antiquated French, and though
complex, it is still elliptical, and to the highest degree ob-
scure. The phrase in full length would run in some such
manner as this : cestuy al use de qui le trust est créé : he to
whose use the trust or benefit is created. In a particular
case, a cestuy que trust is called by the Roman law, jfidei-
commissarius. In imitation of this, I have seen him some-
where or other called in English a fide-committee. This term
however, seems not very expressive. A fide-committee, or,
as it should havé been, a fidei-committee, seems, literally

t See Fragwent of Government, ch. v. § 6, note.
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The trustee is also said to have a trust eom Ciar.
Jerred ox imposed upon him, to. be invested with a ugl—a
trust, to have had a trust Fiven hiix to execute,
to perform, to discharge; of to fulfil. . The party
to be. benefitted, is said to have a trubt established _
or created in his favour: and so on through a
variety of other phrases.. i Offences

XXVI. e

Now it may occur, that a #rust is oftentimes

speakmg,w mean one who is committed to the good faith of
another. Good faith seems to consist in the keeping of a
promize. But a trust may be created without any promise in
the case. It is indeed common enaugh to exact a promise, i
order the more effectudlly to oblige a nian to do that which
he is made to promise he will do. But this is merely an
accidental circumstance. A trust may be created without
any such thing. What is it that constitues a legal obliga-
tion-in any case? A command, express or virtual, together
with punishment appointed for the breach of it. By the
same means may an-obligation be constituted in this case ae
well as any other. 'Instead of the word beneficiary, which I
found it necessary to adopt, the sense would be betier ex-
pressed by softe such ord as beneficiendary, (a word anala-
gous in its formation to referendary) were it such an one as the
ear could bring itself to indure. This would put it more
éffectually out of doubt, thit the party meant was the party
who ought to réceivé the benefit, whether he actaally receives
itor no: whereas the word benefitiary might be understood to
intimate, that the benefit, was actually received: while in
offences against trust the mischiefs commenly is, that such
benefit is reaped not by the person it was desngned for, but
by some other : for instance, the trustee.
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| Crar. spoken of as a species of condition®: that a trust
o= is also spoken of as a species of property: and
:;o“;:t;"d that a condition itself is also spoken of in the
::g;:?: same light. It may be thought, therefore, that
rate diri in the first class, the division of offences against
condition .should have been included under that
of the offences against property : and that at any
rate, so much of the fifth class now before us as
contains offences against trust, should have been
included under one or other of those two divi-
sions of the first class. But upon examination it
will appear, that no one of these divisions could
with convenience, nor even perhaps with pro-
priety, have been included under either of the
other two. It will appear at the same time, that
there is an intimate connection subsisting amongst -
them all : insomuch that of the lists of the offences
to which they are respectively exposed, any one
may serve in great measure as.a model for any
other. There are certain offences to which all

~* Itis for shortness’ sake that the proposition is stated as
it stands in the text. If critically examined, it might be
found, perhaps, to be scarcely justifiable by the laws of lan-
guage. For the fictitious entities, characterized by the two
abstract terms, érust and condition, are not subalternate but
disparate. To speak with perfect precision, we should say
that. he who is invested with a trust, is, on that account,
spoken of as being invested with a condition : viz. the con-
dition of a trustee. We speak of the condition of a trustee
as we speak of the condition of a husband or a father.
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trusts as such -are exposed to all these offences €
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every sort of condition will be found exposed : at “——

the same time thit particular species of the of-
fences against trust will, dpon their application
to particular conditions, receive different parti-
cular denominations. It will appear also, that of
the two groupes of offences into which the list of
those against trust will be found naturally to
divide itself, there is one, and but one, to which’
property, taken in its proper and more confined
sense, stands exposed : and that these, in their
application to the subJect of property, will be
found susceptlble of distinct modifications, to
which the usage of language, and the occasion
there is for distinguishing them in point of treat-
ment, make it necessary to find names.

" In the first place, as there are, or at least may
be (as we shall see) conditions which are not
trusts®, so there are trusts of which the idea would
not be readily and naturally understood to be
included under the word condition : add to which,
that of those conditions which do include a trust,
the greater number include other ingredients
along with it : so that the idea of a condition, if
‘on the one hand it stretches beyond the idea of
a trpst, does on the other hand fall short of it.
Of the several sorts of trusts, by far the most
important are those in which it is the public that

* Infra, lv,
VOL. II. ' H

\
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stands in the relation of bencficiary. Now these

v trusts, it should seem, would hardly present

themselves at first view upon the mention of the
word condition. At any rate, what is more ma-
terial, the most important of the offences against
these kinds of trust would not seem to be included
under the denomination of offences against con-
dition. The offences which by this latter ap-
pellation would be brought to view, would be
such only as seemed to affect the interests of an
individual : of him, for example, who is con-
sidered as being invested with that condition.
But in offences against public trust, it is the in-
fluence they have on the interests of the public
that constitutes by much the most material part

~ of their pernicious tendency: the influence they

have on the interests of any individual, the only
part of their influence which would be readily

brought to view by the appellation of offences

against condition, is comparatively as nothing.
The word trust directs the attention at once to
the interests of that party for whom the person
in question is trustee : which party, upon the ad-
dition of the epithet public; is immediately under-
stood to be the body composed of the whole as-
semblage, or an indefinite portion of the whole
assemblage of the members of the state. The idea
presented by the words public trust is clear and
unambiguous : it .is but an obscure and am-
biguous garb that that idea could be expressed

-
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in by the words public condition. It appears,
therefore, that the principal part of the offences,

included under the denomination of offences
" against trust, could not, commodiously at least,

have been included under thé head of oﬁ'ences'

against condition. -

It is evident enough, that for the same reasons
neither could they have been included under the
head of offences against property. It would
have appeared preposterous, and would have
argued a total inattention to the leading principle
of the whole work, the principle of utility, to have
taken the most mischievous and alarming part of
the offences to which the public stands exposed,
and forced them into the list of offences against
the property of an individual : of that individual,
to wit, who in that case would be considered as
having.in him the property of that public trust,
which by the offences in question is affected.

Nor would it have been less improper to have
included conditions, all of them, under the head
of property: and thereby the whole catalogue of
offences against condition, under the catalogue of
offences against “property. True it is, that there
are offences againt condition, which perhaps with
equal propriety, and without any change in their
nature, might be considered in the light of of-
fences against property: so extensive and so
vague are the ideas that are wont to be annexed

to both these objects. But there are other of- ,

Cuav.
XVIL
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Cuar. fences which though with unquestionable pro-
“—~~— priety they might be referred to the head of of-

fences against condition, could not, without the

" utmost yiolence done to language, be forced un-

der the appellation of offences against property.
Property, considered with respect to the pro-
prietor, implies invariably a benefit, and nothing
else: whatever obligations or burthens may, by
accident, stand annexed to it, yet in itself it can
never be otherwise than beneficial. On the payt
of the proprietor, it is created not by any com-
mands that are laid en him, ‘but by his being left
free to do with such or such an article as he likes.
The obligations it is created by, are in every in-
stance laid upon other people. On the other
hand, as to conditions, there are several which
are of a mixt nature, importing as well a burthen

' to him who stands invested with them as a be-

nefit: ‘which indeed is the case with those con-
ditions which we hear most of under that name,
and which make the greatest figure.

There are even conditions which import no-
thing but burthen, without any spark of benefit.
Accordingly, when between two parties there is
such a relation, that one of them stands in the
place of an object of property is applied only on
one side ; but the word condition is applied alike
to both: it is but one of them that is said on that
account to be possessed of a property; but both
of them are alike spoken of as being possessed of
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or being invested with a condition: it is the Crar.

XVI.

master alone that is considered as possessing a “——

property, of which the servant, in virtue of the
services he is bound to render, is the object : but the
servant, not less than the master, is spoken of as
possessing or being invested with a condition.
The case is, that if a man’s condition is ever

spoken of as constituting an article of his pro-

perty, it is in the same loose and indefinite sense
of the word in which almost every other offence
that could be imagined might be reckoned into the
list of offences against property. If the language
indeed were in every instance, in which it made use
of the phrase, object of property, perspicuous enough
to point out under that appellation the material
and really existent body, the person or the thing in
which those acts terminate, by the performance
of which the property is said to be enjoyed ; if, in
short, in the import given to the phrase ebject of
property, it made no other use of it than the put-

ting it to signify what is now'called a corporeal,

olyect, this dlﬂiculty, and this confusion would
not have occurred. ~ But the import of the phrase

object of property, and in consequence the import
of the word property, has been made to take a_

much wider range. In almost every case in
which the law does any thing for a man’s benefit
or advantage; men are apt to speak of it, on some
occasion or other, as conferring on him a sort of
property. At the same time, for one reason or
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C;;,}'- other, it has in several cases been not practicable,
“—— or not agreeable, to bring to view, under the

appellation of the object of his property, the thing
in which the acts, by the performance of which
the property is said to be enjoyed, have their
termination, or the person in whom they have
their commencement. Yet something which could
be spoken of under that appellation, was ab-
golutely requisite®. Theexpedient then has been

* It is to be observed, that in common speech, in the
phrase the object of a man’s property, the words the object of are
commonly left out; and by an ellipsis, which, violent as it is,
is now become more familiar than the phrase at length, they
have¢ made that part of it which cousists of the words a man’s
property, perform the office of the whole. In some cases
then it was only ona part of the object that the acts in
question might be performed: and to say, on this account,
that the object was a man’s property, was as’ much as to
intimate that they might be performed on any part. In other
cases it was only certain particular acts that might be exercised
on the object: and to say of the object that it was his pro-
perty, was as much as to intimate that any acts whatever
might be exercised on it. Sometimes the acts in question were
not to be exercised but ata future time, por then, perhaps, but
in the case of the happening of a particular event, of which
the happening was uncertain: and to say of an object that
it was his property, was as much asto intimate that the acts
in question- might be exercised on it at any time, Some-
times the object on which the acts in question were to have
their termination, or their commencement, was a human
creature: and to speak of one human creature as being the
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- to create, as it were,.on every occasion, an ideal Cauar.
being, and to assign to a man this ideal being for “——

the object of his property : and these are the sort
of objects to which men of science, in taking a
view of the operations of the law in this behalf,
came, in process of time, to give the name of
incorporeal. Now of these incorporeal objects of
property the variety is prodigious. Fictitious
entities of this kind have been fabricated almost
out of every thing : not conditions only (that of a
trustee included) but even reputation have been of.
the number. Even kberty has been considered
in this same point of view: and though on so
many occasions it is contrasted with property, yet
on other occasions, being reckoned into the ca-

property of another is what would shock the ear every where
but where slavery, is established, and even there, when ap-
plied to persons in any other condition than that of slaves.
Among the first Romans, indeed, the wife herself was the
property of her husband; the child, of his father; the

servant, of his master. In the civilized nations of modern

times, the two first kinds of property are altogether at an
end: and the last, unhappily not yet at an end, but however
verging, it is to be hoped, towards extinction- The has-

band’s property, is now the company * of his wife ; the father’s

the guardianship and service of his child; the master’s, the
service of his servant:

o

® The consortium, says the English Law.
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talogue of possessions, it seems to have been con-

“—— sidered as a branch of property. Some of these

applications of the words property, object of pro-
perty, (the last, for.instance) are.looked upon,-
indeed, as more ﬁglirative, and less proper than
the rest : but since the truth is, that where the
immediate object is incorporeal, they.are all of
them improper, it is scarce practlcable any where.
to draw the line.

Notwithstanding all this latitude, yet, among
the relations in virtue of which you are said to be
possessed of a condition, there is one at least
which can scarcely, by the most forced construc-
tion, be said to render any other man, or any other
thing, the object of your property. This is the
right of persevermg in a certain course of action;
for instance, in the exercising of a certain trade.
Now to confer on you this right, in a certain de-

- gree at least, the law has nothing more to do than

barely to abstain from forbidding you to exercise
it. Were it to go farther, and, for the sake of
enabling you to exercise your trade to the greater
advantage, prohibit others from exercising the
like, then, indeed, persons might be found, who in

“a certain sense, and by a construction rather

forced than otherwise, might be spoken of as being
the objects of your property : viz. by being made
to.render you that sort of negative service which
consists in the forbearing to do those acts which
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would lessen the profits of your trade. But the

ordinary right of exercising any such trade or pro- *
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fession, as is not the object of a monopoly, imports

no such thing ; and yet, by possessing this right,
a man is said to possess a condition: and by for-
feiting -it, to forfeit his condition.

After ‘all, it will be seen, that there must be
cases in which, according to the usage of lan-
guage, the same offence may, with more or less
appearance of propriety, be referred to the head
of offences against condition, or that of offences
against property indifferently. In such cases the
following rule may serve for drawing. the line.
Wherever, in virtue of your possessing a pro-
perty, or being the object of a property possessed
by another, you are characterised, according to
the usage of language, by a particular name, such
as master, servant, husband, wife, steward, agent,
attorney, or the like, there the word condition may
be employed in exclusion of the word property :
and an offence in which, in virtue of your bear-
ing such relation, you are concerned, either in
the capacity of an offender, or in that of a party
injured, may be referred to the head of offences
against condition, and- not to that of offences

against property. To give.an example: Being
8 property 8 P &

bound, in-the capacity of land steward to a certain
‘person, to oversee the repairing of a certain bridge,
you forbear to do so : in-this case, as the services
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‘Guar. you are bound to render are of the number of
“—~— those which give occasion to the party, from whom

they are due, to .be spoken of under a certain
generical name, viz. that of land steward, the
offence of withholding them may be referred to
the class of offences against condition. But sup-
pose that, without being engaged in that general
and miscellaneous course of service, which with
reference to a particular person would dene-
minate you his land steward, you were bound,
whether by usage or by contract, to render him
that single sort of service which consists in the
providing, by yourself or by others, for the re-
pairing of that bridge: in this case, as there is
not any such current denomination to which, in
virtue of your being bound to render this service,
you stand aggregated (for that of architect, ma~

" son, or the like, is not here in question)- the of-
fence you commit by withholding such service

can not with propriety be referred to the class of
offences against condition: it can only therefore
be referred to the class of offences against pro-
perty.

By way of further distinction, it may be re-
marked, that where a man, in virtue of his being
bound to render, or of others being bound to
render him, certain services, is spoken of as pos-
sessing a condition, the assemblage of services is
generally so considerable, in point of duration, as
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to constitute a course of considerable length, so Cras.
as on a variety of occasions to coime to be varied “—~—

and repeated : and in most cases, when the con-
dition is not of a domestic nature, sometimes for
the benefit of one person, sometimes for that of
another. Services which come to be rendered to
a particular person on a particular occasion,
especially if they be of short duration, have sel-
dom the effect of occasioning either party to be
spoken of as being invested with a condition.

The particular occasional services which one man

may come, by contract or otherwise, to be bound

to render to another, are innumerably various:

but the number of conditions which have names
may be counted, and are, comparatively, but few.

If after all, notwithstanding the rule here
given for separating conditions from articles of

property, any object should present itself which -

should appear to be referable, with equal pro-
priety, to either head, the inconvenience would
not be material ; since in such cases, as will be

seen a little farther on, whichever appellation

were adopted, the list of the offences, to which

- the object stands exposed; would be substantially

the same.

These difficulties being cleared up, we now
proteed to exhibit an analytical view of the se-
veral possible offences against trust.
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oi—  Offences against trust may be distinguished, in
-s-mn trast the first place, into such as concern the existence
m with of the trust in the hands of such or such a person,
each other.
and such as concern the erercise of the functions

that belong to it*. First then, with regard to

¢ We shall have occasion, a little farther on, to speak of
the person in whose hands the trust exists, under the de-
scription of the person who possesses, or is in possession of
it, and thence of the possession of the trust abstracted from
the consideration of the possessor, However different the
expression, the import is in both cases the same. So irre-
gular and imperfect is the structure of language on this head,
"that no one phrase can be made to suit the idea on all the
occasions on which it is requisite it should be brought to
view : the phrase must be continually shifted, or new modi-
fied: so likewise in regard to conditions, and in regard to
property. The being invested with, or possessing a condi-
tion : the being in possession of an article of property, that is,
if the object of the property be corporeal ; the having a legal
title (defeasible or indefeasible) to the physical possession of
it, answers to the being in possession of a trust, or the being
the person in whose hands a trust exists. In like manner,
to the exercise of the functions belonging to a trust, orto a
condition, corresponds the enjoyment of an asticle of pro-
perty; that is, if the object of it be corporeal, the occupation.
These verbal discussions are equally tedious and indis-
pensable. Sttiving to cut a new road through the wilds
of jurisprudence, I find myself continually distressed, for
want of tools that are fit to work with. To frame a com-
plete set of new ones is impossible, All that can be done
is, to make here and there -a new one in cases of absolute
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such as relate to its existence. An offence of C{;;o
this description, like one of any other description, “—~—

if an offence it ought to' be, must to some person
or other import a prejudice. This prejudice may
be distinguished into two branches : 1. That which
may fall on such persons as are or should be in-
vested with the trust: 2. That which may fall on
the persons for whose sake it is or should be in-
stituted, or on other persons. at large. 'To begin
with the former of these branches. Let any trust
‘be conceived. The consequences which it is in
the nature of it to be productive of to the pos-
sessor, must, in as far as they are material®, be
either of an advantageous or of a disadvantageous
nature : in'as far as they are advantageous, the
trust may be considered as a denefit or privilege :

necessity, and for the rest, to patch up from time to time
the imperfections of the old.

As to the bipartition which this paragraph sets out with,
it must be acknowledged not to be of the nature of those
which to a first glance afford a sort of intuitive proof of their
being exhaustive. There is not that marked connection and
opposition between the terms of it, which subsists between
contradictory terms and between terms that have the same
common genus. Iimagine, however, that upon examination
it would be found ‘to be exhaustive notwithstanding : and
that it might even be demonstrated so to be. But the de-

monstration would lead us too far out of the ordinary track

of language.
. * See Cap. vii. [Actions.] 111.
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in as' far as they are disadvantageous, it may be.
considered as a burthen®. To consider it then upon
the footing of a benefit. The trust either is of the
number of those which ought by law to subsistf;

* If advantageous, it will naturally be on account of the
powers or rights that are annexed to the trust: if duadva.n-

tageous, on account of the duties.
+ It may seem a sort of anachronism to speak on the

present occasion of a trust, condition, or other possession,
as one of which it may happen that a man ought or ought .
not to have had possession given him by the law, for the
plan here set out upon is to give such a view all along of
the laws that are proposed, as shall be taken from the
reasons which there are for making them: the reason then
it would seem should subsist before the law: not the law
before the reason. Nor is this to be denied: for, unques-
tionably, upon the principle of utility, it may be -said with
equal -truth of those operations by which a trist, or any
other "article of property, is instituted, as of any other
operations of the law, that it never can be expedient they
should be performed, unless some reason for performing
them, deduced from that principle, can be assigned. To
give property to one man, you must impose obligation on
another : you must oblige him to do something which he
may have a mind not to do, or to abstain from-doing some-

. thing which he may have a mind to do: in a word, you must

in some way or other expose him to inconvenience. Every
such law, therefore, must at any rate be mischievous in the
first instance ; and if no good effects can be produced to set
against the bad, it must be mischievous upon the whole,
Some reasons, therefore, in this case, as in every other, there
ought to be. The truth is; that in the case before us, the
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that is, which the legislator meant should be Cusr:
established ; or is not. If it is, the possession ‘==

which at any ‘time you may be deprived of, with
respect to it, must at that time be either present
or to come : if to come (in which case it may be
regarded either as certain or as contingent) the
investitive event, or event from whence your

reasons are of too various and complicated a nature to be
brought to view in an analytical outline like the. present.
Where the offence is of the number of those by which person
or reputation are affected, the reasons for prohibiting‘itv]ig
on the surface, and apply to every man alike. But property,
before it can be offended against, must be created, and at
the instant of its creation distributed, as it were, into parcels

of different sorts and sizes, which require to be assigned,

some to one man and some to another, for reasons, of which
many lie a little out of sight, and which being different in
different cases, would take up more room than could con-

sistently be allotted to them here. For the present purpose,

it is sufficient if it appear, that for the carrying on of the
several purposes of life, there are trusts, and conditions, and
other articles of property, which must be possessed by
somebedy : and that it is not every article that can, nor
every article that ought, to be possessed by every body.
What articles ought to be created, and to what persons,
and in what cases they ought to be respectively assigned,
are questions which cannot be settled here. Nor is there
any reason for wishing that they could, since the settling
them one way or another is what would make no difference
in the nature of any offence whereby. any party may be ex-
posed, on the occasion of any such ipstitution to sustain
a detriment.
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Caar.  possession of it should have taken its commence-
“—~— ment, was either an event in the production of

which the will of the -offender should have been
instrumental, or any other event at large : in the
former case, the offence may be termed wrongful
non-investment of trust: in the latter case, wrongful
interception of trust®. If at the time of the of-
fence whereby you are deprived of it, you were
already in possession of it, the offence may be
stiled wrongful divestment of trust. In any of
these cases, the effect of the offence is either to
put soinebody else into the trust, or not: if not,
it js wrongful divestment, wrongful interception,
or wrongful divestment, and nothing more : if it
be, the person put in possession is either the

* In the former case it may be observed, the act is of the
negative kind: in the latter, it will commonly be of the
positive kind.

As to the expression non-investment of trust, I am sensible
that it is not perfectly consonant to the idiom of the lan-
guage: the usage is to speak of a person as being invested
(that is clothed) with a trust, not of a trust as of a thing,
that is itself invested, or put on. The phrase at length would
be, the non-investment of a person with a trust: but this

_phrase is by much too long-winded to answer the purpose of -

an appellative. I saw, therefore, no other resource than to
venture upon the ellipsis here employed. The antient law- -
yers, in the construction of their appeilatives, have indulged
themselves in much harsher ellipsises without scruple. See
above, xxv. note. It is already the usage to speak of a trust
as a thing that vests, and as a thing that may be divested.
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wrong doer himself, in which case it may be stiled Gr-
usurpation of trust; or.some other person,in which ~—— -
case it may be stiled wrongful investment, or attri-
bution, of trust. If the trust in question is not of

the number of those which ought to subsist, it
depends upon the' manner in which one man de-
prives another of it, whether such deprivation

shall or shall not be an offence, and, accordingly,
whether non-investment, interception, or divest-
ment, shall or shall not be wrongful. But the
putting any body into it must at any rate be an
offence : and this offence may be either usurpation

or wrongful investment, as before.

In the next place, to consider it upon the
footing of a burthen. .In this point of view, if no
other interest than that of the persons liable to
be invested with it were considered, it is what
ought not, upon the principle of utility, to
subsist : if it ought, it can only be for the sake of .
the persons in whose favour it is established. If .
then it ought not on any account to subsist,
neither non-investment, interception, nor divest-
ment, can be wrongful with relation to the
persons first-mentioned, whatever they may be
on any other account, in respect of the manner in
which they happen to be performed : for usurpa-
tion, though not likely to be committed, there is
the same room as before : so likewise is there for
wrongful investment; which, in as far as the -
trust is considered as a burthen, may be stiled

VOL. II. 1
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Crar- wrongful imposition of trust. If the trust, being
>—~— still of the burthensome kind, is of the number of

.those which ought to subsist, any offence that can
be committed, with relation to the existence of it,
must consist either in causing a person to be in

‘possession of it, who ought not to be, or in causing

a person not to be in possession of it who ought to
be: in the former case, it must be either usurp-
ation or wrongful divestment, as before : in the
latter case, the person who is caused to be not in
possession, is either the wrong doer himself, or
some other : if the wrong doer himself, either at
the time of the offence he was in possession of it,
or he was not: if he was, it may be termed
wrongful abdication of trust; if mot, wrongful de-
trectation® or non-assumption: if the person, whom
the offence causes not to be in the trust, is any
other person, the offence must be either wrongful
divestment, wrongful non-investment, or wrongful
interception, as before: in any of which cases,
to consider the trust in the light of a burthen,
it might also be stiled wrongful exemption from
trust. ‘
Lastly, with regard to the prejudice which the

“persons for whose benefit the trust is instituted,

* [Detrectation.]- 1 do not find that this word has yet

 been received into the English language. In the Latin,

however, it is very expressive, and is used in a sense exactly

- suitable to the sense here given to it. Militiam detrectare,

to endeavour to avoid serving in the army, is a phrase not
unfrequently met with in the Roman writers.
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to be affected by its existing or not existing in “~——

such or such hands, are liable to sustain. Upon
examination it will appear, that by every sort of
offence whereby the persons who are or should
be in possession of it are liable, in that respect,
to sustain a prejudice, the persons now in ques-
tion are also liable to sustein a prejudice. The
prejudice, in this case, is evidently of a very
different nature from what it was of in the other:
but the same gemeral names will be applicable in
this case as in that. If the beneficiaries, or per-
sons whose interests are at stake upon the exer-
cise of the trust, or any of them, are liable to
sustain a prejudice, resulting from the quality. of
the person by whom it may be filled, such preju-
dice must result from the one or the other of two
causes : 1. From a person’s having the possession
of it who ought not to have it: or 2. From a
person’s not having it who ought : whether it be
a benefit or burthen.to the possessor, is a circum-
stance that to this purpose makes no difference.
In the first of these cases the offences from which
the prejudice takes its rise are those of usurpa-
tien of trust, wrongful attribution of trust, and
wrongful imposition of trust: in the latter, wrong-
ful non-investment of trust, wrongful interception
‘of trust, wrongful divestment of trust, wrongful
abdication of trust, and wrongful detrectation of
trust.
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So much for the offences which concern the
existence or possession of a trust: those which
concern the exercise of the functions that belong
to it may be thus conceived. You are in posses-
sion of a trust: the time then for your acting in it
must, on any given occasion, (neglecting, for
simplicity’s’ sake, the then present instaint) be
either past or yet to come. If past, your conduct
on that occasion must have been either conforma-
ble to the purposes for which the trust was insti-
tuted, or unconformable: if conformable, there
has been no mischief in case : if unconformable,
the fault has been either in yourself alone, or in
some other person, or in both: in as far as it has
lain in yourself, it has consisted either in your net
doing something which you ought to do, in which
case it may be stiled negative breach of trust ; or
in your doing something which you ought not to
do: if in the doing something which you ought
not to do, the party to whom the prejudice has
accrued is either the same for whose benefit the
trust wasinstituted, orsome otherparty at largé : in
the former of these cases, the offence may be stiled
positive breach of trust ; in the other abuse of trust®.

* What is here meant by abuse of trust, is the exercise of
a power usurped over strangers, under favour of the powers
properly belonging to the trust. The distinction between
what is here meant by breach of trust, and what is here
meant by abuse of trust, is not very steadily observed in com-
mon speech: and in regard to public trusts, it will even in
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offence on his part may be stiled disturbance of “——

trust. Supposing the time for your acting in the

trust to be yet to come, the effect of any act which
tends to render your conduct unconformable .to
the purposes of the trust, may be either to render
it actually and eventually unconformable, or to
produce a chance of its being so. In the former
of these cases, it can do no otherwise than take
one or other of the shapes that have just been men-
tioned. In the latter case, the blame must lie
either in yourself alone, or in some other person,
or in both together, as before. If in another per-
son, the acts whereby he may. tend to render your
conduct unconformable, must be exercised either
on yourself, or on other objects at large. If ex-
ercised on yourself, the influence they possess must

many cases be imperceptible. The two offences are, however,
in themselves perfectly distinct: since the persons, by whom
the prejudice is suffered, are in many cases altogether dif-
feredt. It may be observed, perhaps, that with regard to
abuse of trust, there is but one species here mentioned; viz.
that which corresponds to positive breach of trust: none
being mentioned as corresponding to negative breach of trust.
The reason of this distinction will presently appear. In fa-
vour of the parties, for whose benefit the trust was created,
the trustee is bound to act; and therefore merely by his
doing nothing they may receive a prejudice : but infavour of
other persons at large he is not bound to act: and therefore
it is only from some positive act on_his part that any pre-
judice can ensue to them. '

PP Y ) B SR VI VNI W Sowr >IN
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Casir.  either be such as operates immediately on your-
—— body, or sach as operates immediately on your

mind. In the latter case, again, the tendency of
them must be to deprive you either of the know-
ledge, or of the power, or of the inclination¥,
which would be necessary to your maintaining
such a conduct as shall be conformable to the
purposes in question. If they be such, of which
the tendency is to deprive you of the inclination in-
question, it must be by applying to your will the
force of some seducing motivet. Lastly, This mo-
tive' must be either of the coercive, or of the
alluring kind ; in other words, it must present
itself either in the shape of a mischief or of an
advantage. Now in none of all the cases that

. have been mentioned, except the last, does the:

offence receive any new denomination; according
to the event it is either a disturbance of trust, or
an abortive attempt to be guilty of that offence.
In this last it is termed bribery ; and it is that

- particular species of it which may be termed active

bribery, or bribe-giving. In this case, to consider
the matter on your part, either you accept of the
bribe, or you do not: if not, and you do not after-
wards commit, or go about to' commit, either a
breach or an abuse of trust, there is no offence, on’
your part, in the case: if you do accept it, whether

* See‘infra; and ch. xviii, [Indirect Legislation.]
t+ See ch. xi. [Dispositions] xxix.-




DIVISION OF OFFENCES.

you eventually do or do net commit the breach or
the abuse which it is the bribe-givers intention you
should commit, you at any rate commit an offence

which is also termed bribery: and which, for dis-

tinction sake may be termed passive bribery, or
bribe-taking®. As to any farther distinctions,
they will depend upon the nature of the par-
ticular sort of trust in question, and therefore
belong not to the present place. And thus we
have thirteen sub-divisions of offences against
trust: viz.. 1. Wrongful non-investment of trust
9. Wrongful interception of trust. .3. Wrongful
divestment of trust. 4. Usurpation of, trust.
5. Wrongful investment or attribution of trust.
6. Wrongful abdication of trust. 7. Wrongful

detrectation of trust. 8. Wrongful imposition of

trust. 9. Negative breach of trust. 10. Posi:
tive breach of trust. 11. Abuse of trust. 12.Dis-
turbance of trust. 13. Bribery. -

* To bribe a irustee, as such, is in fact neither more nor
less than to suborn him to be guilty of a breach oran abuse of
trust. Now subornation is of the number of those accessory
offences which every principal offence, one as well as another,
is liable to be attended with. See infra, and B. I tit. [Ac-
cessory offences.] This particular species of subornation
however, being one that, besides its having a specific name
framed to express it, is apt to engage a particular share of
attention, and to present itself to view in company with other
offences against trust; it-would have seemed an omission not
to have included it in that catalogue.
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Prodigality
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dismissed to
Class S,

DIVISION OF OFFENCES.

XXVIIIL

From what has been said, it appears that there
cannot be any other offences, on the part of a
trustee, by which a beneficiary can receive on any
particular occasion any assignable specific preju- .
dice. One sort of acts, however, there are by -
which a trustee may be put in some danger of re-
ceiving a prejudice, although neither the nature
of the prejudice, nor the occasion on which he- is
in danger of receiving it, should be assignable.
These can be no other than such acts, whatever
they may be, as dispose the trustee to be acted
upon by a given bribe with greater effect than any
with which he could otherwise be acted upon : or
in other words, which place him in such circum-
stances as have a tendency to encrease the qaan-
tum of his sensibility to the action of any metive
of the sort in question®. Of these.acts, there
seem to be no others, that will admit of a descrip-
tion applicable to all places and times alike, than
acts of prodigality on the part of the trustee. ‘But
in acts of this nature the prejudice to the beneficiary
is contingent only and unliquidated ; while the
prejudicc to the trustee himself is certain-and
liquidated. If therefore on any occasion it should
be found adviseable to treat it on the footing of an
offence, it will find its place more naturally in the
class of self-regarding ones.

* See ch, vi. [Sensibility] ii.
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XXIX. Casr.
As to the sub-divisions of offences against trust, ~——
e sub-

these are perfectly analogous to those of offences divisons of
by falsehood. The trust may be private, semi-pub- against trost
lic, or public: it may concern property, person, ternined by
reputation, or condltlon or any two or more of ofthepre-
those articles at a time :- as will be more particu- o
larly explained in another place. Here too the
offence, in running over the ground occupied by
the three prior classes, will in some instances
change its name, while in others it will not.

XXX.

Lastly, Ifit be asked, What sort of relation there Coanection
subsists - between falsehoods on one hand, . and ?:.::::Of'
offences concerning trust on the other hand ; the g oences
answer is, they are altogether disparate. False- *6“™"™"
hood is a circumstance that may enter. into the
composion of any sort of offence, those concerning
trust, as well as any other: in some as an acci-
dental, in others as an essential instrument. Breach
or abuse of trust are circumstances which,. in the
character of accidental concomitants, may enter
into the composition of any other offences (those
against falsehood included) besides those to which

they respectively give name.

— .. - . b Aaas,
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XXXI.

Analpisinte  Returning now to class the first, let us pursue
fued no far- the distribution a step farther,.and branch out the

- ther than
Class 1.

several divisions of that class, as above exhibited,

into their respective genera, that is, into such mi-
nuter divisions as are ‘capable of being charac-
terised by denominations of which a great part
are already current among the people*. In this
place the analysis must stop. To apply it in the
same regular form to any of the other classes
seems scarcely practieable: to semipublic, as also
to publie offences, on account of the interference:
of Jocal circumstances : to self-regarding ones, on
account of the necessity it would ¢reate of de-
eiding prematursly upon points which' may appear
Lable to controversy: to offences by falsehood,
and offenees against trust, on account of the de-
pendence there is betweer: this elass and the three
former. What remains to. be dome in this way,

- s . i PSS N S ot

" ®.Tn/'the enutheration of these genera, it is all along to-be
observed, that offences of an aceessory hamrg are not men-
tioned ; except unless it be here and: there where they have
obtained cufrent names which seemed too much in vogue to
be omitted. Accessory offences are those which, without
being the very acts from which the mischief in question takes
its immediate rise, are, in the way of causality, connected
with those acts. See ch. vii. [Actions] xxiv. and B. L tit.
[Accessory offences.]
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with reference to these four classes, will requiré Caar.-
discussion, and will therefore be introduced with “~~
more propriety in the body of the work, than in a
preliminary part, of which the business is only to-
draw outlines.

XXXIL

An act, by which the happiness of an individual Oﬂ’wwm
is disturbed, is either simplein its effects or compler. ug-vf:al
It may be stiled simple in its effects, when it ple n their
affects him in one only of the articles or points in :f::;?ex
which his interest, as we have seen, is liable to be
affected : complex, when it affects him in several

- of those points at ence. Such as are simple in.
ther effects must of course be first considered.
XXXIN. :

Ina mmple way, that is in one way at a time, a Offences
man’s happiness is liable to be disturbed either st
1. By actions referring to his own person itself; 5™
or 2. By actions referring to such external objects
on which his happiness is more or less dependent.

As to his own person, it is composed of two dif=
ferent parts, er reputed parts, his body and his
mind. Acts which exert & pernicious influence en
his person, whether it be on the corporeal or on
the mental part of it, will operate thereon either
immediately, and without affecting his will, or me-
diately, through the intervention of that faculty :
viz. by means of the influence which they cause his
will to exercise over his body. If with the inter-
vention of his will, it must be by mental coercion :
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that is, by causing him to will to maintain, and

vV— thence actually to maintain, a certain  conduct

which it is disagreeable, or in any other way per-
nicious, to him to maintain. This conduct may
either be positive or negative® : when positive, the
coercion is stiled compulsion or constraint: when
negative, restraint. Now the way in which the
coercion is diagreeable to him, may be by pro-
ducing either pain of body, or only pain of mind.
If pain of body is produced by it, the offence will
come as well under this as under other denomina-
tions, which we shall come to presently. More-
over, the conduct which a man, by means of the
coercion, is forced to maintain, will be determined
either specifically, and originally by the determina-
tion of. the particular acts themselves, which he is
forced to perform or to abstain from, or generally

~ and incidentally, . by means of his being forced to
‘be or not to be in such or such a place. But if he

is prevented. from being in one place, he is con-
fined thereby to another. For the whole surface
of the earth, like the surface of any greater or
lesser body, may be conceived to be divided_into
two, as well as into any other number of parts or
spots. If the spot then, which he is confined to,
be smaller than the spot which he is excluded from,
his condition may be called confinement : if larger,

* Ch. vii. [Actions] viii.
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bariishment®. Whether an act, the effect of which
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is to exert a pernicious influence on the person of “——

him who suffers by it, operates with or without
the intervention of an act of his will, the mischief
it produces will either be mortal or not mortal. 1If
not mortal, it will either be reparable, that is tem-
porary ; or irreparable, that is perpetual. If re-
parable, the mischievous act may be termed a
simple corporal injury ; if irreparable, an irreparable
corporal injury. Lastly, a pain that a man expe-
riences in his mind will either be a pain of actual
sufferance, or a pain of apprehension. If a pain of
apprehension, either the offender himself is repre-
sented as intending to bear a part in the produc-
tion of it, or he is not. In the former case the
offence may be stiled menacement : in the latter
case, as also where the pain is a pain of actual
sufferance, a simple mental injury. And thus we
have nine genera or kinds of personal injuries;
which, when ranged in the order most commo-
dious for examination, will stand as follows ; viz.
1. Simple corporal injuries. 2. Irreparable cor-
poral injuries. 3. Simple injuriots restrainment.

* Of these, and the several other leading expressions
which there is occasion to bring to view in the remaining
part of this analysis, ample definitions will be found in the
body of the work, conceived in terminis legis. To give parti-
cular references to these difinitions, would be incumbering the
page to little purpose.
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Crar 4. Simple injurious compulsion®. 5. Wrongful con-
&=y~ finement. 6. Wrongful banishment. 7. Wrong-
ful homicide. 8. Wrongful menacement$. 9. Sim-

ple mental injuries§. .

* Injurious restrainment at large, and injurious compulsion
at large, are here stiled simple, in order to distinguish them
from confinement, banishment, robbery, and extortion; all
which are, in many cases, but so many modifications of one
or other of the two first-mentioned offences.

To constitute an offence an actof simple injurious restrain-
ment, or simple injurious compulsion, it is sufficient if thein-
fluence it exerts be, in the first place, pernicious; in the next
place, exerted on the person by the medium of the will : it is
not necessary that that part of the person on which it is ex-
erted be the part to which it is pernicious: it is not even ne-
cessary that it should immediately be pernicious to either of
these parts, though toone or other of them it must be perni-
cious in the long-run, if it be pernicious at 3ll. An act in
which the body, for example, is concerned, may be very disa-
greeable, and thereby pernicious to him who performs it,
though neither disagreeable nor pernicious to his body: for
instance, to stand or sit in public with a label on his back,
or under any other circumstances of ignominy.

+ It may be observed, that wrongful menacement is in-
cluded as well in simple injurious restrainment, and simple
injurious compulsion, except in the rare case where the mo-
tives by which one man is prevented by another from doing a
thing that would have been materially to his advantage, or
induced to do a thing that is materially to his prejudice, are
of the alluring kind. ) .

1 Although, for reasons that have been already given,
(supra xxxi.) no complete catalogue, nor therefore any ex-
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XXXIV.
“ We come now to.offences against reputation

haustive view, of either semi-public or self-regarding of-
fences, can be exhibited in this chapter, it may be a
satisfaction, however, to the reader, to see some sort of list of
them, if it were only for the sake of having examples before
his eyes. Such lists cannot any where be placed to more
advantage than under the heads of the several divisions of
private extra-regarding offences, to which the semi-public
and self-regarding offences in question respectively corres-
pond. Concerning the two latter, however, and the last more
particularly, it must be understood that all I mean by insert-
ing them here, is to exhibit the mischief, if any, which it is of
the nature of them respectively to produce, without deciding
_ upon the question, whether it would be worth while [Ses ch.
xiii. Cases unmeet] in every instance, for the sake of com-
bating that mischief, to introduce the evil of punishment. In
the course of this detail, it will be observed, that there are
several heads of estra-regarding private offences, to which
the correspondent heads; either of semi-public or self-re-
garding offences, or of both, are wanting. The reasons of
these deficiencies will probably, in most instances, be evident
enough upon the face of them. Lest they should not, they
are however specified in the body of the work. They would
take up too much room were they to be inserted here.

1. ‘SeMI-PUBLIC OFFENCES through calamity. Calamities,
by which the persons or properties of men, or both, are lia-
ble to be affected, seem to be as follows: 1. Pestilence or
contagion. 2.. Famine, and other kinds of scarcity. 3. Mis-
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chiefs producible by persons deficient in point of under- .

standing, such as infants, idiots, and maniacs, for want of
their being properly taken care of. 4. Mischief producible
by the ravages of noxious animals, such as beasts of prey,
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merely. These require but few distinctions. In
point of reputation there is but one way of suffer-

locusts, &c. &c. 5. Collapsion, or fall of large masses of
solid matter, such as decayed buildings, or rocks, or masses
of snow. 6. Inundation or submersion. 7. Tempest.
8. Blight. 9. Conflagration. 10. Explosion. In as far as
a man may contribute, by any imprudent act of his, to give
birth to any of the above calamities, such act may be an
offence. In as far as a man may fail to do what is incumbent
on him to do towards preventing them, such failure may be
an offence. :

II. Semi-pusLic orriNces of mere delinquency. A
whole neighbourhood may be made to suffer, 1. Simple cor-
poral injuries : in other words, they may be made to suffer in
point of health, by offensive or dangerous trades or manufac-
tures : by selling or falsely puffing off unwholesome medicines
or provisions : by poisoning or drying up of springs, destroy-
ing of aqueducts, destroying woods, walls, or other fences
against wind and rain : by anykinds of artificial scarcity ; or by
any other calamities intentionally produced. 2 and 8. Simple
injurious restrainment, and simple injurious compulsion : for
instance, by obliging a whole neighbourhood, by dint of
threatening hand-bills, ‘or threatening discourses, publicly
delivered, to join, or forbear to join, in illuminations, ac-
clamations, outeries, invectives, subscriptions, undertakings,
processions, or any other mode of expressing joy or grief,
displeasure or approbation ; or, in short, in any other course
of conduct whatsoever. 4. and 5. Confinement and banish-
ment: by the spoiling of roads, bridges, or ferry-boats : by
destroying or unwarrantably pre-occupying public carriages,
or houses of accommodation. 6. By menacement: as by in-
cendiary letters, and tumultuous assemblies: by newspapers
or hands-bills, denouncing vengeance against persons of
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ixig, which is by losing a portion of the good-will Cxar.
of others. Now, in respect of the good-will “—~—

which others bear you, you may be a loser. in
either of two ways: 1. By the manner in which

you are thought to behave yourself; and 2. By

the manner in which others behave, or are thought
to behave, towards you. To cause people to
think -that you yourself have so behaved, as to
have been guilty of any of those acts which cause
a man to possess less than he did before of the
good-will of the community, is what may be stiled

defamation. But such is the constitution of

human nature, and such the force of prejudice,
that a man merely by manifesting his own want
of good-will towards you, though ever so unjust
in itself, and ever so unlawfully expressed, may
in a magner force others to withdraw from you a

particular denominations : for example, against Jews, Catho-
lics, Protestants, Scotchmen, Gascons, Catalonians, &c.
7. Simple' mental injuries : as by distressful, terrifying, ob-
scene, or irreligious exhibitions; such as exposure of sores
by beggars, exposure of dead bodies, exhibitions or reports

of counterfeit witchcrafts or apparitions, exhibition of ob- -

scene or blasphemous prints : obscene or blasphemous dis-
courses held in public: spreading false news of public
defeats in battle, or of other misfortunes.

III. Self-regarding offences against person. 1. Fasting.
Abstinence from venery, self-flagellation, self-mutilation, and
other self-denying and self-tormenting practices. 2. Glut-
tony, drunkenness, excessive -venery, and other species of
intemperance. 3. Suicide,

'VOL. IL . S <
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part of theirs. When he does this by words, or

“—~ by such actions as have no other effect than in as

Offences

against
property.

far as they stand in the place of words, the
offence may be stiled wilification. When it is
done by such actions as, besides their having this
effect, are injuries to the person, the offence may
be stiled a pérsonal insult : if it has got the length
of reaching the body, a corporal instilt: if it stopt
short before it reached that length, it may be
stiled msultmg menacement. ' And thus we have
two gerieri or kinds of offences against reputation

merely; to wit, I. Defamaiioq: and, 9. Vilifica-

tion, or Revileent*. As to corporal insults,
and - msultmg menacement, they. belong to the
compound title of offences against person and
reputation both together.

XXXV, .

If the property of one man suffers by the de—
linquency of another, such property either was in
trust with the offender, or it was not: if it was
in trust, the offence is a breach of trust, and of
whatever nature it may be in other respects, may
be stiled dissipation in breach of trust, or dissipation
of property in trust. 'Thisis 4 particular case : the

* I. Sem1-puBLic OPFENCES. 1. Calumniation and vili-
fication of particular denominations of persons; such as

- Jews, Catholics, &c.

1I. SELF-REGARDING orrmvcns 1. Incontinence in
females. 2. Incest.
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opposite one is the more common : in such case Car:
the several ways in which property may, by possi- “—~—
bility, become . the .object of an offence, may be
thus conceived. . Offences against property, of
whatever kind it be, may be distinguished, as hath
been already intimated *, into such as concern the
legal possession of it, or right to it, and such as
concern only the enjoyment of it, or, what is the
same thing, the exercise of that right. Under
the former of these heads come, as hath been
alreédy intimated ¢, the seyeral offences of wrong-
ful non-imvestment, wrongful interception, wrongful
divestment, usurpation, and wrongful atéribution.
When in the commission of any of these offences
a falsehood has served as an instrument, and that,
as it is commonly  called, a wilful, or as it might
more properly be termed, an advised} one, the
epithet fraudulent may be prefixed to the name of
the offence, or substituted in the room of the
word wrongful. 'The circumstance of fraudulency
then may serve to characterise a particular
species, comprisable under each of those generic
heads : in like manner the circumstance of force,
of which more a little farther on, may serve to
characterise another. With respect to wrongful
interception in particular, the investitive event by
which the title to the thing in question should
have accrued to you, and for want of which such

* Supra'xxvii. + Ib. 1 8ee ch. ix. [Coi)sciousnes's] it
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title is; through the delinquency of the oﬂ'qndel;,

“—— as it were, intercepted, is either an act of his own,

Payment,
what.

expressing it as his will, that you should be con-
sidered by the law as the person who is lega]ly
in possessmn of it, or it is any other event at.
large : in the former case, if the thmg, of wlnch
you should have been put into possession, is a
sum of money to a certain amount, the offence is
that which has received the name of insolvency .

‘which branch of delinquency, in conmderatloﬂ of

the importance and extent of it, may be treated
on the footing of a distinct genus of itself *.

* The light in which the offence of insolvency is here ex- -

‘hibited, may perhaps at first consideration be apt to appear

not only novel but improper. It may naturally enough ap-
pear, that when a man owes you a sum of money, for in-
stance, the right to the money is your’s already, and that
what he withholds from you by not paying you, is not the
legal title to it, possession of it, or power over it, but the
physical possession of it, or power over it, only. - But upon a
more accurate examination this will be found not to be the
case. What is meant by payment, is always an act of inves-
titive power, as above explained, an expression of an act of
the will, and not a physical act: it is an act exercised with
relation indeed fo the thing said to be paid, but notina
‘physical sense exercised upon it. A man who owes you ten
pounds, takes up a handful of silver to that amount, and
lays it down on a table at which you are sitting. If then by
words, or gestures, or any means whatever, addressing him-
self to you, he intimates it to be his will that you should take
up the money, and do with it as yoii please, he is said to

- N
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Next, with regard to such of the offences
i agamst property as concern only the enJoyment

have paid you: but if the case was, that he laid it down not
for that purpose, but for some other, for instance, to count it
and examine it, meaning to take it up again himself, or leave
it for somebody else, he has not paid you: yet the physical
acts, exercised upon the pieces of money in question, are in
both cases the ‘same. Till he does ewpress a will to that
purport, what you have is not, properly speaking, the legal
possession of the money, or a right to the money, but only a
right to have him, or in his default perhaps a minister of
justice, compelled to render you that sort of service, by the
rendenng of which he is said to pay you: that is, to express
such will as above-mentioned, with regard to some corporeal
- article, or other of a certain species, and of value equal to -
the amount of what he owes you: or, in other words, to ex-
ercise in your favour an act of investitive power with relatlon

to some such article.

True it is, that in certain cases a man may perhaps not be

deemed, according to common acceptation, to have paid you,
without rendering you a further set of services, and those of
another sort: a set of services, which are rendered by the
exercmng of certain acts of a physxcal nature upon the very

thmg with which he is said to pay you: to wit, by transfer-

ring the thing to a certain place where you may be sure to
find it, and where it may be convenient for you to receive it.
But these services, although the obligation of rendering them
should be annexed by law to the obligation of rendering
those other services, in the perfoi*ma.nce of which the opera-
tion of payment properly consists, are plainly acts of a dis-
tinct nature- nor are they essential to the operation: by
themseélves they do not constitute it, and it may be performed
without them. . It must be performed without them wherever
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Casr- of the object in question. This object must be
~—~~— either a service, or set of services®, which should

have been rendered by some person, or else an

“article belonging to the class of things. In the

former case, the offence.may be stiled wrongful

withholding of servicest. In thelatter case it may -

admit of farther modifications, which may be thus
conceived: When any object which you have had
the physical occupation or enjoyment of, ceases, in
any degree, in  consequence of the act of another
man, and without any change made in so much

the thing to be transferred happens to be already as much
within the reach, physically speaking, of the creditor, as by

. any act of the debtor it can be made to be.

This matter would have appeared in a clearer light had it
been practlcable to enter here into a full examination of the
nature of property,- and the several modifications of which it
is susceptible : but every thing cannot be done at once.

¢ Supra xzvi.

+ Under wrongful withholding of services is mcluded breach
of contract: the obligation to render services may be ground-
ed either on contract, or upon other titles: in other words,
the event of a man’s engaging in a contract is one out of
many other investitive events from which the right of receiv-
ing them may take lts commencement. See ch. xvii. [Limits}
§iv.

Were the .word services to be taken in its utmost latitude
(negative included as well as positive) this one head would
cover the whole law. To this place then are to be referred
such services only, the withholding of which does not coin-
cide with any of the other offences, for which seperate deno-
minations have been provided.
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of that power as depends upon the intrinsic f)hy-
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sical eondition of your person, to be subject to “——

that power; this cessation is either owing to
change in the intrinsic condition of the thing itself,
or in its exterior situation with respect to you,
that is, to its being situated out of your reach. In
the former case, the nature of the change is either
such as to put it out of your power to make any use
of it at all, in which case the thing i is said to be
d&#rqyed, and the offence whereby it is so treated
may he termed wrongful destruction : or such only
as to render the uses it is capable of being put to of
less #al_ue than before, in which case it is said to be
damaged, or to have sustained damage, and the
offence may be termed wrongful endamagement.
Moreover, in as far as the value which a thing is
of to you is considered as being liable to be in

some degree impaired, by any act on the part of -

any other person exercised upon that thing, al.
though on a given occasion no perceptible damage
should ensue, the exercise of any such act is com-
monly treated on the footing of an offence, which
may be termed wrong ful using or occupation.

If the cause of the thing’s failing in its capa-
city of being of use to you, lies in thé exterior
situation of it with relation to you, the offence

may be stiled wrongful detainment®. Wrongful .

* In the English law, detinue and detainer : detinue ap-~

plied chiefly to moveables; detainer, to immoveables. Under
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Cgar-  detainment, or detention, during any given period
= of time, may either be accompanied with the in-

tention of detaining the thing for ever, (that is
for an indiffereént time) or not : ifit be, and if it
be accompanied at the same time with the inten-
tion of not being amenable to law for what is done,
it seems to answer to the idea commonly annexed
to the word embeszlement, an offence which is
commonly accompanied with breach of trust®.
In the case of wrongful occupation, the physical
faculty of occupying may have been obtained with

detinue and detainer cases are also comprised, in which the
offence consists in forbearing to transfer the legal possession
of the thing - such cases may be considered as coming under
the head of wrongful non-investment. The .distinction be-
tween mere physical possession and legal possession, where

. the latter is short-lived and defeasible, seems scarcely

hitherto to have been attended to. In a multitude of in-
stances they are confounded under the same expressions.
The cause is, that probably under all laws, and frequently
for very good reasons, the legal possession, with whatever
certainty defeasible upon the event of a trial, is, down to the
time of that event, in many cases annexed to the appearance
of the physical.

¢ In attempting to exhibit the import belonging to this
and other names of offences in common use, I must be un-
derstood to speak all along with the utmost diffidence. The

‘truth is, the import given to them is commonly neither de-

terminate nor uniform: so that in the nature of things, no
definition that can be given of them by a private person can
be altogether an exact ome. To fix the sense of them be-
longs only to the legislator. .
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or without the assistance or consent of the pro- Caar
prietor, or other person appearing to have a right “——-

to afford such assistance or consent. If without
such assistance or consent, and the occupation
be accompamed with the intention of detaining

the thing for ever, together with the intention -

of not being amenable to law for what is done,
the offence seems to answer to the idea com-
~monly annexed to the word theft or stealing. If
in the same circumstances a force is put upon
the body of any person who uses, or appears to

be disposed to use, any endeavours to prevent the .

act, this seems to be one of the cases in which the
offence is generally understood to come under the
name of robbery.

If the physical faculty in questlon was obtained
with the assistance or consent of a proprietor, or
other person above spoken of, and still the occu-
pation of the thing is an offence, it may have been
either because the assistance or consent was net
fairly, or because it was not freely obtained. - If
not fairly obtained, it was obtained by falsehood,
which, if advised, is in such a case termed fraud :
and the offence, if accompanied with the intention
of not being amenable to law, may be termed
Sfraudulent obtainment or defraudment®. If not

* The remaining cases come under the head of usurpation,
or wrongful investment of property. The distinction seems

hardly hitherto to have been attended to: it turns like an-
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Crar. freely obtained, it was obtained by force: to wit,
L either by a force put upon the body, which has
' been already mentioned, or by a force put upon
the mind. If by a force put upon the mind, or

in other words, by the application of coercive
.motives *, it must be by producing the apprehen-

sion of some evil: which evil, if the act is an
offence, must be some evil to which on the occasion

in question the one person has no right to expose

the other. This is one case, in which, if the of-

fence be accompanied with the intention of detain-

ing the thing for ever, whether it be or be not
accompanied with the .intention of not -being
amenable to law, it seems to agree with the-idea of

" what is commonly meant by ezfortion. Now the
part a man takes in exposing another to-the evilin
question, must be either a positive or a negative

part. In the former case, again, the evil must
either be present or distant. In the case then
where the assistance or consent is obtained by a

force put upon the body, or where, if by a force:

put upon the mind, the part taken in the exposing

a man to the apprehensmn of the evil is positive,

the evil present, and the object of it his person,

and if at any rate the extortion, thus applied, be
accompanied with the intention of not being amen-

other, mentioned above, upon the distinction between legal
possession and physical. The same observation may be ap-
plied to the case of extortion hereafter following.

* Vide supra. xxvii.
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able to’ law, it seems to agree with the remaining
case of what goes under the name of robbery.
As to dissipation- in breach of trust, this, when

productive of a pecuniary profit to the trustee,.

seems to be one species of what is commonly
meant by peculation. Another, and the only re-
mammg one, seems to consist in acts of occupation
exercised by the tristee upon the things which
are the objects of the fiduciary property, for his
own benefit, and to the damage of the beneficiary.
As to robbéry, this offence, by the manner in
which the assistance or consent is obtained, be-
comes an offence against- property and person at
the same time. Dissipation in breach of trust,
and ' peculation, may perhaps be more commo-
diously treated of under the head of offences
against trust ®. After these exceptions, we have
thirteen genera or principal kinds of offences
against property, which, when ranged in the order
most commodious for examination, may stand as
follows, viz. 1. Wrongful non-investment of pro-
perty. 2. Wrongful mterceptmn of property. 3.
Wrongful divestment of property. 4. Usurpation

® Usury, which, if it must be an offence, is an offence
committed with consent, that is, with the consent of the
party supposed to be injured, cannot merit a place in the
catalogue of offences, unless the consent were either unfairly

obtained or unfreely - in the first case, it poincides with de-

fraudment ; in the other, with extortion.
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Caar. of property. 5. Wrongful investment of property
W—’ 6. Wrongful mthholdmg of services. -7. Wrong-

Oﬂ'encel

ful destruction or endamagement. 8. Wrongful
occupation. 9. Wrongful detainment. 10. Em-
bezzlement. 11. Theft. 12. Defraudment. 13.
Extortion®. | -
We proceed now to con51der offences Whlch are
complex in their effects. Regularly, indeed, we
should come to offences against condition; but it
w1ll be more convenient to speak first of offences
by which a man’s interest is affected in two of the
preceedmg points at once.
. XXXVI.
First then, Wlth regard to offences which affect

b % person and reputation together. When any man,

putation,

by a mode of treatment which affects the person,

* I. Semi-puBLIC OFFENCES, 1. Wrongful divestment,
interception, usurpation, &c. of valuables, which are the pro-

“perty of a corporate body; orwhich are in the indiscriminate

occupation of a neighbourhood ; such as parish churches,
altars, relicks, and other articles appropriated to the pur-
poses of religion: or things ‘which are in the indiscrimi-
nate occupation of the public at large ; such as mile-stones,
market-houses, exchanges, public gardens, and cathedrals.
2. Setting on foot what have been called bubbles, or fraudu-
lent partnership, or gammg adventures ; propagating false
news, to raise. or sink the value of stocks, or of any other
denomlnatlon of property

II. SELF-REGARDING oFPENCEs. 1. Idleness. .2. Ga-
ming. 8. Other species of prodigality. '
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injure? the reputation of another, his end and Cuar.
purpose must have been either his own immediate “—~—

pleasure, or that sort of reﬂected pleasure, whlch
in certain circumstances may be reaped from the
suffering of another. Now the only immediate

‘pleasure worth regarding, which any one can reap '

from the person of another, and which at the same
time is capable of affecting the reputation of the
lattér, is the pleasure of the sexual appetite *.
This pleasire, then, if reaped at all, must have
been reaped either against the consent of the

party, or with consent. -If with consent, the con-’

sent must have been obtained either freely and
fairly both, or freely but not fairly, or else not
even freely; in-which case the fairness is out of
~ the question. If the consent be altogether want-
.ing, the offence is called rape: if not fairly ob-
tained, seduction simply : if not freely, it may be
called forcible seduction. In any case, either the
offence has gone the length of consummation, or

has stopt short of that period ; if it has gone that,

length, it takes one or other of the names just

mentioned : if not, it may be included alike in all
" cases under the denomination of a simple lascivious
injury. Lastly, to take the case where a man in-
juring you in your reputation, by proceedings that
regard your person, does it for the sake of that

. * See ch. Y. [Pleasures and Pains.]
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Cuar. gort of pleasure which will sometimes result from
= the contemplation of another’s pain. Under these

Offences
P person and property together. That a force put

P

circumstances éither the offence has actually gone
the length of a corporal injury, or it has rested in
menacement : in the first case it may be stiled a
corporal insult ; in the other, it may come under
the name of insulting menacement. And thus we
have six genera, or kinds of offences, against
person and reputation together; which, when
ranged in the order most commodious for consi-
deration, will stand thus: 1. Corporal insults. 2.
Insulting menacement. 3. Seduction.. 4. Rape.
5. Forcible seduction. 6. Simple lascivious in-
juries *. .
. XXXVIL .

Secondly; with respect to those which affect

upon the person of a man may be among the
means by which the title to property may be un-
lawfully taken away or acquired, has been already
stated §. A force of this sort then is a circum-
stance which may accompany the offences of
wrongful interception, wrongful divestment, usur-
pation, and wrongful investment. But in these
cases the intervention of this circumstance does

¢ I. SEMI-PUBLIC OFFENCEs—nONDE,

II. SELF-REGARDING OFFENCES. 1. Sacrifice of .vu'gl-
nity. 2. Indeceneies not public.

+ Supra, .
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not happen to have given 'any new denomination Crar.
to the offence *. In all or any of these cases, “—~—

however, by prefixing the epithet forcible, we may
have so many names of offences, which may either
be considered as constituting so many species of
the genera belonging to the division of offences
against property, or as so many genera belonging
to the division now before us. Among the offen-
ces that concern the enjoyment of the thing, the
case is the same with wrongful destruction and
wrongful endamagement; as also with wrongful
occupation and wrongful detainment. As to the
offence of wrongful occupation, it is ‘only in
the case where the thing occupied belongs to the
class of immoveables, that, when accompanied by
the kind of force in question, has obtained a par-
ticular name which is in .common use: in this
case it is called forcible entry: forcible detainment,
as applied also to immoveables, but only to im-
moveables, has obtained, among lawyers at least,
the name of forcible detainer 4. And thus we may

* In the technical language of the English law, property
80 acquired is said to be acquired by duress.

+ ‘Applied to moveables, the circumstance of force has
never, at least by the technical part of ‘the language, been
taken into account: no such contbination “of terms as forcible
occupation is in current use. The word detinue is applied to
moveables only: and (in the languagé of the liw) the word
Jorcible has never been combined with it. ' The word applied
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cf\?f.' dmtmgmsh 10 genera, or kinds of offences, against

person and property together, which, omitting for
conciseness sake the epithet wrongful, will stand
thus: 1. Forcible interception of property. 2.
Forcible divestment of property. 3. Forcible
i;surpa.tion. 4. Forcible inyestment. 5. Forcible
destruction or endamagement. 6. Forcible occu-
pation-of moveables. 7. Forcible entry. 8. For-
cible detainment of moveables. 9. Forcible de-
tainment of immoveables. 10. Robbery *..
XXXVIIL
Offences We come now to offences against condition. A

=™ man’s condition or station in life is constituted by

m"u?;’, the legal relation he bears to the persons who are
vl about him ; that is, as we have already had occa-
sion to shew+, by duties, which, by being imposed
on one side, give birth to rights or powers on the
other. These relations, it is evident, may be
almost infinitely diversified. Some means, how-
ever, may be found of circumscribing the field

to immoveables is detainer : this is combined with the word
Jorcible : 'and what is singular, it is scarcely in use without
that word. It was impossible to steer altogether clear of
this technical nomenclature, on account of the influence
which it has on the body of the language.

* I. SEM1-PUBLIC oFFENCEs. 1. Incendiarism. ¢. Cri-
minal inundation.

IL SELF-REGARDING OFFENCES—nODE.

1 Supra xxv. note.
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within which the varieties of them are displayed.
In the first place, they must either be such as are
capable of displaying themselves within the circle
of a private family, or.such as require a larger
space. The conditions constituted by the former
sort of relations may be stiled domestic: those
constituted by the latter, civil.
XXXIX.

As to domestic conditions, the legal relations by Domestic * -
' conditions
grounded on
natural re-
lationships.

which they are constituted may be distinguished
into 1. Such as are superadded to relations purely
natural : and 2. Such as, without any such na-
tural basis, subsist purely by institution. By re-
lations purely natural, I mean those which may
be said to subsist between certain persons in virtue
of the concern which they themselves, or cer-
tain other persons, have had in the process which-
is necessary to the continuance of the species.
These relations may be distinguished, in the first
place, into contiguous and uncontiguous. The
uncontiguous subsist through the intervention of
such as are contiguous. The contiguous may be
distinguished, in the first place, into connubial, and
post-connubial®.  Those which may be termed

* By the terms connubial and post-connubial, all I mean at
present to bring to view is, the mere physical union, apart
from the ceremonies and legal engagements that will after-
wards be considered as accompanying it.

VOL. II. L
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connubial are two : 1. That which the male bears

“—— towards the female: 2. That which the female

Relations—
two result
from every
two objects.

bears to the male®*. The post-connubial are
either productive or derivative. ~'The productive is
that which the male and female above-mentioned
bear each of them towards the children who are

* The vague and undetermined nature of the fictitious
entity, called a relation, is, on accasions like the present, apt
to be productive of a good deal of confusion. A relation is
either said to be borne by one of the objects which are parties
to it, to the other, or to subsist between them. The latter
mode of phraseology is, perhaps, rather the more common.
In such case the idea seems to be; thatfrom the consideration
of the two objects there results but one relation, which
belongs as it were in common to them both. Insome cases,
this perhaps may answer the purpose very well: it will not,
however, in the present case. For the present purpose it

~will be necessary we should conceive two relations as re-

sulting from the two objects, and borne, since such is the
phrase, by the one of them ‘to or towards the other: one
relation borne by the first objeet to the second : another
relation borne by the second object to the first. This is ne-
cessary on two accounts: 1. Because for the relations them-
selves there are in many instances separate names: for
example, the relations of guardianship and wardship: in
which case, the speaking of them as if they were but one,
may be productive of much confusion. 2. Because the two
different relationships give birth to so many conditions:
which conditions are so far different, that what is predicated
and will hold good' of the one, will, in various particulars, as
we shall see, not hold good of the other.
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the immediate fruit of their union; this is termed Ciulp
the relation of parentality. Now as the parents “——

must be, so the children may be, of different sexes,
Accordingly the relation of parentality may be
distinguished into four species: 1. That which
a father bears to his son : this is termed paternity.
2. That which a father bears to his daughter:
this also is termed paternity. 3. That which
a mother bears to her son: this is called maternity.
4. That which a mother bears to her daughter:
this also is termed maternity. Uncontiguous
natural relations may be distinguished into émme-
diate and remote. Such as are immediate, are what
one person bears to another in consequence of
their bearing each of them one simple relation to
some third person. Thus the paternal grand-
father is related to the paternal grandson by
means of the two different relations, of different
kinds, which together they bear to the father: the

brother on the father’s side, to the brother by .

means of the two relations of the same kind,
which together they bear to the father. In the
same manner we might proceed to find places in
the system for the infinitely-diversified relations
which result from the combinations that may be
formed by mixing together the several sorts of re-
lationships by ascent, relationships by decent, col-
lateral relationships, and relationships by affinity :
which latter, when the union between the two
parties through whom the affinity takes place is
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sanctioned by matrimonial solemnities, are termed

—— relation_ships by marriage. But this, as it would

be a most intricate and tedious task, so happily is
it, for the present purpose, an unnecessary one.
The only natural relations to which it will be
necessary to pay any particular attention, are
those which, when sanctioned bylaw, give birth to

- the conditions of husband and wife, the two re-

lations comprized under the head of parentality,
and the corresponding relations comprized under
the head filiality or filiation.

What then are the relations of a legal klnd
which can be superinduced upon the above-men-
tioned natural relations? They must be such as it
is the nature of law to give birth to and establish.
But the relations which subsist purely by institu-
tion exhaust, as we shall see, the whole stock of re-
lationships which it is in the nature of the law to
give birth to.and establish. The relations then
which can be superinduced upon those which are
purely natural, cannot be in themselves any other
than what are of the number of those which
subsist purely by institution: so that all the
difference there can be between a legal relation of
the one sort, and a legal relation of the other sort,
is, that in the former case the circumstance which
gave birth to the natural relation serves as a mark
to indicate where the legal relation is to fix : in the
latter case, the place where the legal relation is to
attach is determined not by that circumstance but.
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by some other. Fromi these considerations it will Czar- .
appear manifestly enough, that for treating of the “——

several “sorts of conditions, as well natural as
purely conventional, in the most commodious
order, it will be necessary to give the precedence
to the latter. Proceeding throughout upon the
same principle, we shall all along give the priority,
not to those which are first by nature, but to
those which are most simple in point of description.
There is no other way of avoiding perpetual an-
ticipations and repetitions.
XL. -

We come now to consider the domestic or Domestic

relations

family relations, which are purely of legal insti- whwhaor:
tution. It is'to these in effect, that both kinds legnllmmn

of domestic conditions, considered as the work of
law, are indebted for their origin. When the law,
no matter for what purpose, takes upon itself to
operate, in a matter in which it has not operated
before, it can only be by imposing obligation*.
Now when a legal obligation is imposed on any
man, there are but two ways in which it can in the
first instance be enforced. The one is by-giving

the power of enforcing it to the party in whose -

favour it is imposed : the other is by reserving that
povirer to certain third persons, who, in virtue of
their possessing it, are stiled ministers of justice.
In the first case, the party favoured is said to

* See ch. xvii. [Limits] § iii.

-~
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possess not only a right as against the party

v obliged, but also a power over him: in the second

case, a right only, uncorroborated by power. In
the first case, the party favoured may be stiled a
superior, and as they are both members of the
same family, a domestic superior, with reference to
the party obliged : who, in the same case, may be
stiled a domestic inferior, with reference to the
party favoured. Now in point of possibility, it is
evident, that domestic conditions, or akind of ficti-
tious possession analogous to domestic conditions,
might have been looked upon as constituted, as
well by rights alone, without powers on either
side, as by powers. But in point of utility* it

* Two persons, who by any means stand engaged to live
together, can never live together long, but oné of them will
choose that some act or other should be done, which the other
will choose should not be done. - When this is the case, how
is the competition to be decided? Laying aside generosity
and good-breeding, which are the tardy and uncertain fruits
of long-established laws, it is evident ;hat there can be no
certain means of deciding it but physical power: which
indeed is the very means by which family, as well as other
competitions, must have been decided long before any such
office as that of legislator had existence. This then being
the order of things which the legislator finds established by
nature, how should he do better than to acquiesce in it? The
persons who by the influence of causes that prevail every
where, stand engaged to live together, are, 1. Parent and
child, during the infancy of the latter: 2. Man and wife:
3. Children of the same parents. Parent and child, by
necessity : since, if the child did not live with the parent (or
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does not seem expedient : and in point of fact, pro-
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bably owing to the invariable perception which ~—~—

with somebody standing in the place of the parent) it could
not live at all : husband and wife, by a choice approaching
to necessity : children of the same parents, by the necessity
of their living each of them with the parents. As between
parent and child, the necessity there is of a power on the part
of the parent for the preservation of the child supersedes all
farther reasoning. . As between man and wife, that necessity
does not subsist. The only reason that applies to this case
is, the necessity of putting an end to competition. The man
would have the meat roasted, the woman boiled: shall they
both fast till the judge comes in to dress it for them ? The
woman would have the child dressed in green; the man, in
blue : shall the child be nakéd till the judge comes in to
clothe it? This affords a reason for giving a power to one or
other of the parties : but itaffords none for giving the power to
the onerather than to the other. How then shall the legislator
determine ? Supposing it equally easy to give it to either, let
him look ever so long for 'a reason why he should give it to
the one rather than to the other, and he may look in vain.
But how-does the matter stand already? for there were men
and wives (or, what comes to the same thing, male and female
living together as man and wife) before there were legislators.
Looking round him then, he finds almost every where the
male the stronger of the two ; and therefore possessing already,
by purely physical means, that power which he is thinking of
bestowing on one of them by means of law. How then can he
do so well as by placing the legal power in the same hands
. which are beyond comparison the more likely to be in pos-
session of the physical ? in this way, few transgressions, and
few calls for punishment: in the other way, perpetual trans-
gressions, and perpetual calls for punishment. Solon is said
to have transferred the same idea to the distribution of state
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men must have had of the inexpediency, no such
conditions seem ever to have been constituted
by such feeble bands. Of the legal relationships
then, which are capable of being made to subsist
within the circle of a family, there remain thosé
only in which the obligation is enforced by power.
Now then, wherever any suchi power is conferred,
the end or purpose for which it was conferred

" (unless the legislator can be supposed to act

without a motive) must have been the producing
of a benefit to somebody : in other words, it must
have been conferred for the sake of somebody. The
person then, for whose sake it is conferred, must
either be one of the two parties just mentioned,
or a third party : if one.of these two, it must be
either the superior or the inferior. If the superior,
such superior is commonly called a master ; and
the inferior is termed his servant : and the power
may be termed a beneficial one. 1If it be for the
sake of the inferior that the power is established,

powers. Here then was generalization : here was the work
of genius, But in the disposal of domestic power, every
legislator, without any effort of genius, has been a Solon. So
much for reason *:. add to which, in point of motives +, that
legislators seem all to have been of the male sex, down to the

days.of Catherine. I speak here of those who frame laws,
not of those who touch them with a sceptre.

® Social motives: sympathy for the public: love of reputation, &c.

1 Self-regarding motives: or sociul motives, which are social in a less
extent: sympathy for persons of a particular description: persons of the
same sex..




DIVISION OF OFFENCES.

153

the superior is termed a guardian; and the inferior %fﬁ’
his ward : and the power, being thereby coupled “——

with a trust, may be termed a fiduciary one. If
for the sake of a third party, the superior may be
termed a superintendant; and the inferior his
subordinate. 'This third party will either be an
assignable individual or set of individuals, or a set
of unassignable individuals. In this latter case
the trust is either a public or a semi-public one :
and the condition which it constitutes is not of the
domestic, but of the civil kind. In the former
case, this third party or principal, as he may
be termed, either has a beneficial power over the
superintendant, or he has not : if he has, the su-
perintendant is his servant, and consequently so
also is the subordinate : if not, the superintendant
is the master of the subordinate; and all the
advantage which the principal has over his super-
intendant, is that of possessing a set of rights,
uncorroborated by power; and therefore, as we
- have seen*, not fit to constitute a condition of the
domestic kind. But be the condition what it may
which is constituted by these rights, of what na-
ture can the obligations be, to which the superin-
tendant is capable of being subjected by means of
them ? They are neither more nor less than those
which a man is capable of being subjected to by
powers. It follows, therefore, that the functions of

¢ Supra, note, page 150,
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Cear. @ principal and his superintendant coincide with

== those of a master and his servant; and consequently
that the offences relative to the two former condi-
tions will coincide with the offences relative to the
two latter.

XLI.

gf:,‘:ﬁ;m Offences to which the condition of a master,

ceudition of ]ike any other kind of condition, is exposed, may,
as hath been already intimated *, be distinguished
into such as.concern the existence of the condi-
tion itself, .and such as concern the performance
of the functions of it, while 'subsiAsting. First
then, with regard to such as affect its existence.
It is obvious enough that the services of one man
‘may be a benefit to.another : the condition of a
master may- therefore be a beneficial one. It
stands exposed, therefore, ta the offences of wrong-
Jul non-investment ; wrongful interception, ysurpa-
tion, wrongful imvestment, and wrongful digestment.
But how should it stand eiposed to the offences
of wrongful abdication, wrongful detrectation, and
wrongful impesition? Certainly it cannot . of it-
self ;. for services, when a man has the power of
exacting them or not, as he thinks fit, can never
be a burthen.. But if to the¢ powers, by which
the copdition of a master is. constituted, the law
thinks fit- to annex any obligation on the part of
the master ; for instance, that of affording main-.

* Vide supra, xxvii.
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tenance, or giving wages, to the servant, or pay- c:m
ing money to any body else, it is evident, that in AL

virtue of such obligation the condition may become
a burthen. - In this case, however, the condition
possessed by the master will not, properly speak-
ing, be the pure and simple condition of a master :
it will be a kind of complex object; resolvable
into the beneficial condition of a master, and the
burthensome obligation which is annexed to it-
Still however, if the nature of the obligation lLies
within a narrow compass, and does not, in the
manner of that which constitutes a trust, interfere
with the exercise of those powers by which the
¢ondition of the superior is constituted, the latter,
notwithstanding this foreign mixture, will still
retain the name of mastership ®. In this case,
therefore, but not otherwise, the condition of a
master may stand exposed to the offences of
wrongful abdication, wrongful detrectation, and
wrong ful imposition. Next as tothe behaviour of
persons, with reference to this condition, while
considered as subsisting. In virtue of its being a

* Tn most civilized nations there is a sort of domestic con-
dition, in which the superior is termed a master, while the
inferior is termed sometimes indeed a servant, but more par-
ticularly and more frequently an apprentice. In this case,
though the superior is, in point of usage, known by no other
name than that of a master, the relationship is in point of
fact 2 mixt one, compounded of that of master and that of
guardian,
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benefit, it is exposed to disturbance. 'This disturb-

“—~— ance will either be the offence of a stranger, or

the offence of the servant himself. Where it is
the offence of a stranger, and is committed by
taking the person of the servant, in circumstances
in which the taking of an object belonging to the
class of things would be an act of theft, or (what
is scarcely worth distinguishing from theft) an act
of embezzlement, it may be termed servant-steal-
ing. Whereit is the offence of the servant him-
self, it is stiled breack of duty. Now the most
flagrant species of breach of duty, and that which
includes indeed every other, is that which consists
in the servant’s withdrawing himself from the
place in thich the duty should be performed-
This species of breach of duty is termed elopement.
Again, in virtue of the power belonging to this
condition, it is liable, on the part of the master, to
abuse. But this power is not coupled with a trust.
The condition of a master is therefore not exposed -
to any offence which is analogous to breach of trust.
Lastly, on account of its being exposed to abuse, it
may be conceived to stand, in point of possibility,
exposed to bribery. But considering how few,
and how insignificant, the persons are who are
liable to be subject to the power here in question,
this is an offence which, on account of the want
of temptation, there will seldom be any example
of in practice. We may therefore reckon thirteen
sorts of offences to which the condition of a master
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is exposed ; viz. 1. Wrongfﬁl non-investment of
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mastership. 2. Wrongful interception of master- “——

ship. 3. Wrongful divestment of mastership. 4.
Usurpation of  mastership. 5. Wrongful invest-
ment of mastership. 6. Wrongful abdication of
mastership. 7. Wrongful detrectation of master-
.ship. 8. Wrongful imposition of mastership.
9. Abuse of mastership. 10.. Disturbance of
mastership. 11. Breach of duty in servants.
12. Elopement of servants. 13. Servant-stealing.
XLIL

As to the power by which the condition of a Various

. . . . _ odes of
master is constituted, this may be. either lmited or servitad

unlimited. When it is altogether unlimited, the
condition of the servant is stiled pure slavery.
But as the rules of language are as far as can be
conceived from being steady on this head, the term
slavery is commonly made use of wherever the
limitations prescribed to the power of the master
are looked upon as inconsiderable. Whenever any
such limitation is prescribed, a kind of fictitious
entity is thereby created, and, in quality of an
incorporeal object of possession, is bestowed upon
the servant : this object is of the class of those
which are called rights: and in the present case
is termed, in a more particular manner, a lberty :
and sometimes a privilege, an immunity or an exr-
emption. Now those limitations on the one hand,
and these liberties on the other, may, it is evident,
be as various as the acts (positive or negative)

rvitude.
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Casr- which the master may or may not have the power
—~— of obliging the servant to submit to or to perform.
Correspondent then to the infinitnde of these
liberties, is the infinitude of the modifications
which the condition of mastership (or, as it is more
common to. say in such a case, that of servitude)
admits of. These modifications, it is evident, may,
in different countries, be infinitely diversified. In
different countries, therefore, the offences charac-
terised by the above names will, if specifically con-
sidered, admit of very different descriptions. If
there be a spot upon the earth so wretched as to
exhibit the spectacle of pure and absolutely un-
limited slavery, on that spot there will be no such
thing as any abuse of mastership; which means
neither more nor less than that no abuse of mas-
tership will there be treated on the footing of an
offence. As to the question, Whether any, and
what; modes of servitude ought to be established
or kept on foot ? thisis a question, the solution
of which belongs to the civil branch of the art of
legislation.

XLIIL
gﬁm o Next, with reg.al.'d to the offences that may
st concern the condition of a servant. It might
aservant.  geem at . first sight, that a condition of this kind
could not have a spark of benefit belonging to it:
that it could not be attended with any other con-
sequences than such as rendered it a mere burthen.

But a burthen itself may be a benefit, in compa-
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rison of a greater burthen. Conceive a man's Gzar.
situation then to be such, that he must, at any “~—~—
rate, be in a state of pure slavery. Still may it :
be material to him, and highly material, who the
person is whom he has for his master. A state of
slavery then, under one master, may be a bene-
ficial state to him, in comparison with a state of
slavery under another master. The condition of
a servant then is exposed to the several offences
to which a condition, in virtue of its being a be-
neficial one, is exposed *. More than this, where
the power of the master is limited, and the limi-
tations annexed to it, and thence the liberties of
the servant, are considerable, the servitude may
even be positively eligible. For amongst those
limitations may be such as are sufficient to enable
the servant to possess property of his own:
being capable then of possessing property of his

* It may seem at first, that a person who is in the condi-
tion of a slave, could not have it in his power to engage in
such course of proceeding as would be  necessary, in order
to give him an apparent title to be reckoned among the
slaves of another master. But though a slave in point of
right, it may happen that he has eloped for instance, and is
not a slave in point fact : or, suppose him a slave in point
of fact, and ever so vigilantly guarded, still a person con-
nected with him by the ties of sympathy, might do that for
him which, though willing and assenting, he might not be
able to do for himself: might forge a deed of donation, for
example, from the one master to the other.
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Cuar. own, he may be capable of receiving it from his
“~—~~— master: in short, he may receive wages, or other

emoluments, from his master; and the benefit
resulting from these wages may be so considerable
as to outweigh the burthen of the servitude, and, .
by that means, render that condition more be-
neficial upon the whole, and more eligible, than
that of one who is not in any respect under the
controul of any such person as a master. Accord-
ingly, by these means the condition of the servant
may be so eligible, that his entrance into it, and
his continuance in it, may have been altogether
the result of his own choice. That the nature of
the two conditions may be the more clearly under- .
stood, it may be of use to shew the sort of cor-
respondency there is between the offences which
affect the existence of the ene, and those which
affect the existence of the other. That this cor-
respondency cannot -but be very intimate is ob-
vious at first sight. It is not, however, that a
given offence in the former ‘catalogue coincides
with an offence of the same name in the latter
catalogue : usurpation of servantship with usur-
pation of mastership, for example. But the case
is, that an offence of one denomination in the one
catalogue coincides with an offence of a different
denomination in the other catalogue. Nor is the
cxcidence constant and certain: but liable to
contingencies, as we shall see. First, then, wrong-
ful non-investment of the condition of a servant, if
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it be the offence of one who should have been the Cmar

XVL

master, coincides with wrongful detrectation of “——

mastership : if it be the offence of a third person,

it involves in it non-investment of mastership,
which, provided the mastership be in the eyes of
him who should have been master a beneficial
thing, but not otherwise is wrongful. 2. Wrong-
- ful interception of the condition of a servant, if it
be the offence of him who should have been master,
coincides with wrongful detrectation of master-
ship: if it be the offence of a third person, and
the mastership be a beneficial thing, it involves in
it wrongful interception of mastership. 3. Wrong-
ful divestment of servantship, if it be the offence
of the master, but not otherwise, coincides with
wrongful abdication of mastership: if it be the
offence of a stranger, it involves in it divestment
of mastership, which, in as far as the mastership
is a beneficial thing, is wrongful. 4. Usurpation
of servantship coincides necessarily with wrongful
imposition of mastership : it will be apt to involve
in it wrongful divestment of mastership: but
this only in the case where the usurper, pre-
viously to the usurpation, was in a'state of servi-
tude under some other master. 5. Wrongful in-
vestment of servantship (the servantship being
considered as a beneficial thing) coincides wifh
imposition of mastership; which, if in the eyes o!
the pretended master the mastershipshould chance
to be a burthen, will be wrongful. 6. Wrongful
VOL. II. M

.
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Casr.  abdication of servantship coincides with wrangful
~—— divestment of mastership. 7..Wrongful detrecta-
tion of servantship, with wrongful non-investment
of mastership. 8. Wrongful imposition of servant-
ship, if it be the offence of the pretended master,
¢oincides with usurpation of mastership : if it be
the offence of a stranger, it involves in it impo~
sition of mastership, which, if in the eyes of the
pretended master the mastership should be a -
burthen, will be wrongful. As to abuse.of mas-
tership, disturbance of mastership, breach of duty
in servants, elopement of servants, and servant-
stealing, these are offences which, withoat any
change of denomination, bear equal relation to
both conditions. And thus we may reckon thir-
teen sorts of offences to which the condition of a
servant stands exposed: viz. 1. Wrongful non~
investment of servantship. 2. Wrongful inter-
ception of servantship. 3. Wrongful divestment
of servantship. 4. Usurpation of servantship.
5.\Wrongful investment of servantship. 6. Wrong-
ful .abdication of servantship. 7. Wrongful de-
trectation of servantship. 8. Wrongful imposi-
tion of servantship. 9. Abuse of mastership.
10. Disturbance of mastership. 11. Breach of
duty in servants. 12. Elopement of servants.

138. Servant-sjealing. ‘

- XLIV.

Gardian- We now come to the offences to which the condi-
Hipbat= i onof aguardian is exposed. A guardian is onewho
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is invested with power over another, living within Grar.
the compass of the same family, and called a ward; Necosiny of
the power being to be exercised for the benefit of the insitu-
the ward. Now then, what are the cases in which

it can be for the benefit of one man, that another,

living within .the compass of the same family,
should exercise power over him? Consider either

of the :parties by himself, ‘and suppose him, in
point‘of understanding, to be on a level with the
other, it seems evident enough that no such cases

can ever exist®. To the productien of happiness

on the part of any given person (inr like manner

as to.the production of any other effect which is

the result of human agency) three things it is ne-
cessary should concur: knowledge, inclination,

and physical power. Now as there is no man who

is so sure of being inclined, on all occasions,to pro-

mote your happiness as you yourself are, so neither

is there any man who upon the whole can have

had so good opportunities as you must have had

of knowing what is most conducive to that pur-

pose. For who should know so well as you

* Consider them together indeed, take the sum of the two
interests, and the case, as we have seen (supra, xl.) is then
the reverse. That case, it is to be remembered, proceeds
only upon the supposition that the two parties are obliged to
live together; for suppose it to be at their option to part, the
necessity of establishing the power ceases.
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Cuar. do what it is that gives you pain or pleasure® ?
“~— Moreover, as to power, it is manifest that no

superiority in this respect, on the part of a
stranger, could, for a constancy, make up for
so great a deficiency as he must lie under in
respect of two such material points as knowledge.
and inclination. If then there be a case where it
can be for the advantage of one man to be under
the power of another, it must be on account of
some palpable and very considerable deficiency, on
the part of the former, in point of intellects, or
(which is the same thing in other words) in point
of knowledge or understanding. Now there are
two cases in which such. palpable deficiency is
known to take place. These are, 1. Where a
man’s intellect is not yet arrived at that state
in which it is capable of directing his own inclina-
tion in the pursuit of happiness : thisis the case of
infancyt. 2. Where by some particular known or
unknown circumstance his intellect has either
never arrived at that state, or having arrived at it
has fallen from it : which is the case of insanizy.
By what means then is it to be ascertained
whether a man’s intellect is in that state or no?
For exhibiting the quantity of sensible heatin a
human body we have a very tolerable sort of
instrument, the thermometer ; but for exhibiting:

* Ch. xvii. [Limits] §i. + See ch. xiii. [Cases unmeet] § iii.
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the "quantity of intelligence, we have mno such
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instrument. It is evident, therefore, that the line “™"

which separates the quantity of intelligence which-
is sufficient for the purposes of self-government
from that which is not sufficient, must be, in a
great measure, arbitrary. Where the insufficiency
is the result of want of age, the sufficient quantity
. of intelligence, be it what it may, doesnot accrue
to all at the same period of their lives. It becomes
therefore necessary for legislators to cut the
gordian knot, and fix upon' a particular period, at
which and not before, truly or not, every person
whatever shall be deemed, as far as depends upon
age, to be in possession of this sufficient quantity *.
In this case then a line is drawn which may be
" the same for every man, and in the description of

* In certain nations, women, whether married or not, have
been placed in a state of perpetual wardship : this has been
evidently founded on the notion of a decided inferiority in
point of intellects on the part of the female sex, analogous to
that which is the result of infancy or insanity on the part of
the male. This is not the only instance in which tyranny has
taken advantage of its own wrong, alleging as a reason for
the domination it exercises, an in;bécillity, which, as far as it
has been real, has been produced by the abuse of that very
power which it is brought to justify. Aristotle, fascinated by
the prejudice of the times, divides mankind into two distinct
species, that of freemen, and that of slaves. Certain men
were borne fo be slaves, and ought to be slaves.—Why ?
Because they are so.
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which, such as it is, whatéver persons are con- -
cerned may be certain of agreeing: the eir-
cumstance of time affording a mark by whicli the
line in question may be traced with the utmost
degree of nicety. On the other hand, where the
insufficiency is the result of insanity, there is not
even this resoiirce : so that here the legislator has
no other expedient than to appoint some particular
person or persons o' give a particular determina-
tion of the question, in every instance in which it
occurs, according to his or their particilar and
arbitrary discretion.. Arbitrary enough it must
be at any rate, since the only way in which it can
be exercised is by considering whether the share
of"intelligerice possessed by theindividual in ques-
tion_does ar does not come up to: the loose and
indeterminate idea which persons so appointed may
chance to entertain with respect to the quantity

“which is deemed- sufficient.

XLV.

" The line then being drawn, or supposed t6 be
so, it is expedient to & man who cannot, with
safety to himself, be left in his own power, that he
should be placed in the power of another. How
long then should he remain so? Just so long as his
inability is supposed to continue: that is, in the
case of infancy, till he arrives at that period at
which the law deems him to be of full age : in the .
case of insanity, till he be of sound mind and
understanding. Now it is evident, that this
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périod, in the case of infancy, may not arrive for
" a considerable time : and in the case of insanity,
perhaps never. The duration of the power be-
longing to this trust must therefore, in the one
case, be very considerable; in the other case,
indefinite.

XLVI.
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Powers that
‘The next point to consider, is what may be the e

extent of it ? for as to what ought to be, that is adnt{es

ht to be

matter to be settled, not in a general analytlcalannexedm

sketch, but in a particular and circumstantial dis-
sertationc By possibility, then, this power may
possess any extent that can be imagined : it may
extend to any acts which, physically speaking, it
may be in the power of the ward to perform him-

self, or be the object of if exercised by the

guardian. Conceive the power, for a moment, to
stand upon this footing: the condition of the
ward stands now - exactly upon a footing with
pure slavery. Add the obligation by which the
power is turned into a trust: the limits of the
power are now very considerably narrowed. What
then is the purport of this obligation ? Of what
nature is the course of conduct it prescribes ? Itis
such a course of conduct as shall be best cal-
culated for procuring to the ward the greatest
quantity of happiness which his faculties, and the
circumstances he is in, will admit of: saving
always, in the first place, the regard which the
guardian is permitted to shew to his own hap-
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piness; and, in the second place, that which he is
obliged, as well as permitted, to shew to that of
other men. This is, in fact, no other than that
course of conduct which the ward, did he but
know how, ought, in point of prudence, to main-
tain of himself : so that the business of the former
is to govern the latter precisely in the manner in
which this latter ought to govern himself. Now to
instruct each individual in what manner to govern
his own conduct in the details of life, is the parti-
cular business of private ethics: to instruct in-
dividuals in what manner to govern the conduct
of those whose happiness, during non-age, is com-
mitted to their charge, is the business of the art
of private education. The details, therefore, of
the rules to be given for that purpose, any more
than the acts which are capable of being com-
mitted in violation of those rules, belong not to the

- art of legislation: since, as will ‘-be seen more

particularly hereafter *, such details could not,
with any chance of advantage, be provided for by
the legislator. . Some general outlines-might in-
deed be drawn by his authority: and, in point of
fact, some are in every civilized state. But such
regulations, it is evident, must be liable to great
variation : in the first place, according to the in-
finite diversity of civil conditions which a man

* See ch. xvii, [Limits] § 1.
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may stand invested with in any given state : in the
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next place, according to the diversity of local “—~

circumstances that may influence the nature of the
conditions which may chance to be established
in different states. On this account, the offences
which would be constituted by such regulations
could not be comprised under any concise and
settled denominations, capable of a permanent and

extensive application. No place, therefore, can be

allotted to them here.
XLVIL.

By what has been said, we are the better pre- 2= .

pared for taking an account of the offences to-geitionof

which the condition in question stands exposed.
Guardianship being a private trust, is of course
exposed to those offences, and no others, by

which a private trust is liable to be affected.’

" Some of them, however, on account of the spe-'
cial quality of the trust, will admit of some

further particularity of description. In the first

place, breach of this species of trust may be

termed mismanagement of guardianship : in the’

second place, of whatever nature the duties are,
which are capable of being annexed to this con-
“dition, it must often happen, that in order to
fulfil them, it is necessary the guardian should be

at a certain particular place. Mismanagement -

of guardianship, when it consists in the not being,
on the occasion in question, at the place in gques-
tion, may be termed desertion of guardianship.

R S

—— e e
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Cuan Third, It is menifest enough, that the object

XVL

“—~~ which the guardisn ought to propose tp himself,.

in the exercige of the powers {0 whieh those duties
are anhexed, is to progure for ~the ward the
greatest quantity of happiness which can be pro-
cured for him, consisteptly with the regard which
is due to the other interests that have been
mentioned : for this is the object which the ward
would have proposed to himself, and might and
ought to have been allowed to propose te him-
self, had he been capable of governing his own
conduct. Now, in order to procure this happi-
pess, it i8 necessary that he should possess a
certain power over the objects on the use. of which
such happiness depends.. These abjects.are:either.
the person of the ward himself, or-other objects
that are exfraneous to him. These other.objects
are either things or persons. .As to zjungs then,
ohjects of this class, in as.far as.a man’s happiness
depends upon the use of them, are stiled his
property..  The case is.the same with the services
of .any, persons over whom he may happen to pos-
sess a_hepeficial power, or to whose services he
may happen to possess a beneficial right. Now
when property of any kind, shich is in trust,
suffers by the delinquency of him.with whom it is
in trust, such offence, of whatever nature it is
in other respects, may be stiled dissipation in
breach..of {rust: .and if:it be attended with a
profit to the trustee, it may be stiled .pecula-
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tion®. Fourth, For one person to exercise a power
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of any kind over another, it is necessary that the “~——

latter should either perform certain .acts, upon
being commanded 50 to do- by the former, ar at
least should suffer certain .acts to be exercised
upon himself. In this respect 8 ward must stand
upan thie footing of a servant: and the condition
of a ward must, in this respect, stand exposed to
the same offences to which that of a servant
stands exposed: that is, on the part of a stranger,
to disturbance, which in particular circumstances,
will amount to ¢hef? : on the part of the ward, to
breach Of dwty: which, in particular circumstances,
imay be effocted by elopement. Fifth, There does
not seem to be any offence. concerning guardian-
ship that corresponds to aluse of trust: I mean in
the sense to which the Tast-mentioned ‘denomina-
tion has been here confinedt. The reason is, that
guardmns}up, ‘being a trust of 'a private natase,
does not, as such, confer upon the trustee amy
power, either over the persons or over the pro-
perty of any party, other than the- beneficiary
himself. If by accident it confers on the trustee
a power over any persons whose services constitute
8 ‘part of the property of the beneficiary, the
trustee becomes thereby, in certain respects, the
master of -such servantsf. -Sixth, Bribery also
is a sort of -offence ‘to which, in this case, there

* Supra, xxxv. '+ Vide supra, xxv. 1 Vide supra,:xl.
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is not commonly much temptation. It is an

“—~— offence, however, which by possibility is capable

Oﬂ'emes

touching

of taking this direction: and must therefore be
aggregated to the number of the offences to which
the condition of a guardian stands exposed. And
thus we have in all seventeen of these offences :
viz. 1. Wrongful non-investment of guardianship.
2. Wrongful interception of guardianship. 3.
Wrongful divestment of guardianship. 4. Usur-
pation of guardianship. 5. Wrongful investment:
of guardianship. 6. Wrongful abdication of guar-
dianship. 7. Detrectation of guardianship. 8.
Wrongful imposition of guardianship. 9. Mis-
management of guardianship. 10. Desertion of
guardianship. 11. Dissipation in prejudice of
wardship. 12.Peculation in prejudice of wardship.
13. Disturbance of guardianship. 14. Breach of
duty to guardians. 15. Elopement from guar-.
dians. 16. Ward-stealing. 17. Bribery ip pre-
judice of wardship.
XLVIIIL
Next, with regard to offences to which the con-

condities of dition  of wardship is exposed. Those which

a ward,

first affect the existence of the condition itself are
as follows: 1. Wrongful non-investment of the
condition of a ward. This, if it be the offence
of one who should have been guardian, coincides
with wrongful detrectation of guardianship: if it
be the offence of a third person, it involves in it
non-investment of guardianship, which, provided
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the guardianship is, in the eyes of him who should ' Gzar.

have been guardian, a desirable thing, is wrongful. “—~—
2. Wrongful interception of wardship. This, if

it be the offence of him who should have been

- guardian, coincides with wrongful detrectation of

guardianship: if it be the offence of a third

~ person, it involves in it interception of guardian-

ship, which, provided the guardianship is, in the

eyes of him who should have been guardian, a )

desirable thing, is wrongful. 3. Wrongful divest- -

ment of wardship. This, if it be the offence of

the guardian, but not otherwise, coincides with

wrongful abdication of guardianship: if it be the

offence of a third person, it involves in it divest-

ment of guardianship, which, if the guardianship

is, in the eyes of the gunardian, a desirable thing,

is wrongful. 4. Usurpation of the condition of

a ward: an offence not very likely to be com-

mitted. This coincides at any rate with wrongful

imposition of guardianship; and if the usurper

were already under the guardianship .of another

guardian, it will involve in it wrongful divestment

of such guardianship®. 5. Wrongful investment

* This effect it may be thought will not necessarily take
place: since a ward may have two guardians. One man
then is guardian by right: another man comes and makes
himself so by usurpation. This may very well be, and yet
the former may continue guardian notwithstanding. How
then (it may be asked) is he divested of his guardianship?—
The answer is—Certainly not of the whole of it: but,
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Ouar. of wardship: (the wardship being eonsidéred as &

22 beneficial thing) this coincides with imposition of
guardianship, which, if in the eyes of the pre-
tended guardian the guardianship should be a
‘burthen, will be wrengful. 6. Wrengful abdica-
tion of wardship.  This coincides with wrongful
divestment of guardianship, -7. Wrongful detrec-
tation of wardship. This coincides with wrong-
ful ‘interception of guardianship. 8. Wrongful
imposition of wardship. This, if the offender
be the pretended guardian, coincides with usur-
pation of guardianship: if -a stranger, it involves
in it wrongfil imposition of guardianship. As to
such of the offences relative to ‘th'is condition, as
coneern the consequences of it while subsisting,
they are of such - nature that, without any-change
of denomination, they bélong equally-to the con-
dition of -a guardian, and ‘that of a ward. We
may therefore retkon seventeen sorts of offences
relative to the condition of a ward: 1.‘Wrongful
non:investment of wardship. 2. Wrongfal inter-
ception of wardship. 3. Wrongful divestment -of
wardship. 4. Usurpation of wardship. 5. Wrong-
ful investment of wardship. 6. Wrongful abdica-
tion of wardship. 7. Wrongful detrectation of
wardship. 8. Wrongful imposition of wardship.

however, of a part of it: of such part as is occupied, if
one may so say, that is, of such part of the powers and
rights belonging to it as are exercised, by the usurper.
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9. Mismanagement of guard1ms!up 0. De- Cms.
> sertion of guardianship. .11. stmpaﬁon in pre- —_
judice of ‘wardship. 12. Peculation.in prejudice
of wardship. 13. Disturbance of ‘guardianship.
14. Breach of duty to guardians. - 15. Elopement
from guardians. 16. Ward-stealing. 17. Bri-
bery in prejudice of wardship.
XLIX.

We come now to the offences to which the eon- Offmoes
dition of a parent stands exposed : and first, with cooditon of
regard to those by which the very existence of the "™~
condition is affected. On this occasion, in ‘ordeér
to see the more clearly into the subject, it will be
necessary to distinguish between the natural rela-
tionship, and the legal relationship, which is
superinduced ‘as it were upon the natural one.

The patural one being constituted by a particular
event, which, either on account of its being already
past, or on some other account, is equally out of
the power of the law, neither is, nor-can be made,
the subject of an offence. s a man your father?
It is'not any offence of mine that can make you
not his son. ' Is he not your father 2. Itis notany
offence of mine that can render him so. But al-
though he does in fact bear that relation to yeu,
I, by an offence of mine, may perhaps so manage
matters, that he shall not be thought to bear it:
which, with respect to any legal advantages which
either he or you could derive from such relation-
ship, will be the same thing as if he did not. ‘In
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é{n‘;lr- the capacity of a witness, I may cause the judges
s——" £0 believe that he is. not your father, and to decree

accordingly : or, in the capacity of a judge, I may

‘myself decree him not to be your father. Leaving
then the purely natural relationship as an object

equally out of the reach of justice and injustice,
the legal condition, it is evident, will stand ex-
posed to the same offences, neither more nor less,
as every other condition, that is capable of being
either beneficial or burthensome, stands exposed

‘to. Next, with regard to the exercise of the

functions belonging to this cendition, considered
as still subsisting. In parentality there must be
two persons concerned, the father and the mother.
The condition of a parent includes, therefore, two
conditions; that of a father, and that of a mother,
with respect to such or such a child. Now it is
evident, that between these two parties, whatever
beneficiary powers, and other rights, as also what-
ever obligations, are annexed to the condition of a
parent, may be shared in any proportions that
can be imagined. But if in these several objects
of legal creation, each of these two parties have
severally a share, and if the interests of all these
parties are in any degree provided for, it is evi-
dent that each of the parents will stand, with
relation to the child, in two several capacities :
that of a master, and that of a guardian. The
condition of a parent then, in as far as it is the
work of law, may be considered as a complex
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that of a master. To the parent then, in quality “——

‘of guardian, results a set of duties, involving, as
necessary to the discharge of them, certain pow-
ers: to the child, in the character of a ward, a
set of rights corresponding to the parent’s duties,
and a set of duties corresponding to his powers.
To the parent again, in quality of master, a set of
beneficiary powers, without any other necessary
limitation (so long as they last) than what is
annexed to them by the duties incumbent on him
in quality of a guardian : to the child, in the cha-
racter of a servant, a set of duties corresponding
to the parent’s beneficiary powers, and without
any other necessary limitation (so long as they
last) than what is annexed to them by the
rights which belong to the child in his capacity of
ward. The condition of a parent will therefore
be exposed to all the offences to which either that
of a guardian or that of a master are exposed:
and, as each of the parents will pari:ake, more or
less, of both those characters, the offences to which
the two conditions are exposed may be nominally,
as they will be substantially, the same. Taking
“them then all together, the offences to which the
condition of a parent is exposed will stand as
follows: 1. Wrongful non-investment of paren-
tality ®*. 2. Wrongful interception of parentality.

* At first view it may seem a solecism to speak of the con-
dition of parentality as one which a man can have need to
VOL. II : ' N
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‘i'(ﬂ‘;ll’ 3. Wrongful divestment of parentality. 4. Usur-

“—~— pation of parentality. 5. Wrongful investment
of parentality. 6. Wrongful abdication of paren-
tality. 7. Wrongful detrectation of parentality.
8. Wrongful imposition of parentality. 9. Mis-
management of parental guardianship. 10. De-
sertion of parental guardianship. 11. Dissipation
in prejudice of filial wardship. 12. Peculation in
prejudice of filial wardship. 13. Abuse of paren-
tal powers. 14. Disturbance of parental guardi-
anship. 15. Breach of duty to parents. 16. Elope-
ment from parents. 17. Child-stealing. 18. Bri-
bery in prejudice of filial wardship.

L.
e e Next with regard to the offences to which the

filial con-
dition,

be invested with. The reason is, that it is not common for
any ceremony to be required as necessary to a man’g being
deemed in law the father of such or such a child. But the
institution of such a ceremony, whether advisable or not, is
at least perfectly conceivable. Nor are there wanting cases

-in which it has actually been exemplified, By an article in
the Roman law, adopted by many modern nations, an illegi-
timate child is rendered legitimate by the subsequent mar-
riage of his parents. If then a priest, or other person whose
office it was, were to refuse to join a man and woman in
matrimony, such refusal, besides being a wrongful non-in-
i'estmept with respect to the two matrimonial conditions,
would be a wrongful non-investment of parentality and
filiation, to the prejudice of any children who should have
been legitimated.
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filial condition ®, the condition of a son or daugh- Caar.
- ter stands exposed. 'The principles to be pursued “——

in the investigation of offences of this description,
have already been sufficiently developed. It will
be sufficient, therefore, to enumerate them with-
out further discussion. , The only peculiarities by
- which. offences relative to the condition in question
stand distinguished from the-offences relative to
all the preceding conditions, depend upon this one
circumstance; viz. that it is certain every one
must have had a father and a mother: at the same
time that it is not certain that every one must
have had a master, a servant, a guardian, or a
ward. It will be observed all along, that wherea
person, from whom, if alive, the benefit would be

taken, or on whom the burthen would be imposed, -
be dead, so much of the mischief is extinct along .

with the object of the offence. There still, how-

* In English we have no word that will serve to express
with propriety the person who bears the relation opposed to
that of parent. The word child is ambiguous, being em-
ployed in another sense, perhaps more frequently than in
this: more frequently in opposition to « person of full age,

.'an adult, than in correlation to a parent. For the condition
itself we have no other word than filiation : an ill-contrived
term, not analogous to paternity and maternity : the proper
term would have been filiality : the word filiation is as fre-
quently, perhaps, and more consistently, put for the act of

establishing a person in the possession of the condition of

filiality. -
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ever, remains so much of the mischief as depends

“—~— upon the advantage or disadvantage which might

accrue to persons related, or supposed to be re-
lated, in the several remoter degrees, to him in
question. The catalogue then of these offences
stand as follows: 1. Wrongful non-investment of
filiation. - This, if it be the offence of him or her
who should have been recognized as the parent,

* coincides with wrongful detrectation of parenta-

lity : if it be the offence of a third person, it in-
volves in it non-investment of parentality, which,
provided the parentality is, in the eyes of him or
her who should have been recognized as the pa-
rent, a desirable thing, is wrongful. 2. Wrongful
interception of filiation. This, if it be the offence
of him or her who should have been recognized
as the parent, coincides with wrongful detrecta-
tion of parentality: if it be the offence of a third
person, it involves in it interception of parentality,

which, provided the parentality is, in the eyes of

him or her who should have been recognized as
parent, a desirable thing, is wrongful. 3. Wrong-
ful divestment of filiation. 'This, if it be the
offence of him or her who should be recognized

.as parent, coincides with wrongful abdication of

parentality : if it be the offence of a third person,
it involves in it divestment of parentality : to wit,
of paternity, or of maternity, or of both: which,
if the parentality is, in the eyes of him or her who
should be recognised as parent, a desirable thing,
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are respectively wrongful. 4. Usurpatidn of Ci'v‘.ll’f
filiation. This coincides with wrongful imposition ~——

of parentality ; to wit, either of paternity, or of
maternity, or of both : and necessarily involves in
it divestment of parentality, which, if the paren-
tality thus-divested were, in the eyes of him or
her who are thus divested of it, a desirable thing,
is wrongful. 5. Wrongful investment of filiation :

(the filiation being considered. as a beneficial -

thing.) This coincides with imposition of paren-
tality, which, if in the eyes of the pretended father
or mother the parentality should be an undesirable
thing, will be wrongful. 6. Wrongful abdication
of filiation. This necessarily coincides with wrong-
ful divestment of parentality ; it also is apt to in-
volve in it wrongful imposition of parentality ;
‘though not necessarily either to the advantage or
to the prejudice of any certain' person. Forif a

man, supposed at first to be your son, appears
" afterwards .not to be your’s, it is certain indeed
that he is the son of some other man, but it may
not appear who that other man is. .7. Wrongful

detrectation of filiation. This coincides with

wrongful non-investment or wrongful interception
of parentality. 8. Wrongful imposition of filia-
tion. This, if it be the offence of the pretended
parent, coincides necessarily with usurpation of
- parentality : if it be the offence of a third person,
it necessarily involves imposition of parentality ;
as also divestment of parentality : either or both
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Casz. of which, according to the circumstance above-

“—— mentioned, may or may not be wrongful. 9. Mis-
management of parental guardianship. 10. De-
sertion of parental guardianship. 11. Dissipation
in prejudice of filial wardship. 12. Peculation in
prejudice of filial wardship. 13. Abuse of paren-
tal power. 14. Disturbance of parental -guardi~
anship. 15. Breach of duty to parents. 16
Elopement from parents. 17. Child-stealing. 18.
Bribery in prejudice of parental guardianship.

LI

Condition of ' We shall now be able to apply ourselves with

auPowes,  SOME advantage to the examination of the several

rights, that offences to which the marital condition, or con-

e, dition of a husband, stands exposed. A husband
is a man, between whom and a certain woman,
who in this case is called his wife, there subsists a
legal obligation for the purpose of their living
together, and in particular for the purpose of a
sexual intercourse to be carried oh between them.
This obligation will naturally be considered in
four points of view: 1.In respect, of its com-
mencement. 2. In respect of the placing it. 3.
In‘respect of the nature of it. 4. In respect of
its duration. First then, it is evident, that mn
point of possibility, one method of commencement
is as conceivable as another: the time of its
commencement might have been marked by one
sort of event (by one sort of signal, as it may

here be called) as well as by another. But in
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practice the signal has usually been, as in point
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of utility it ought constantly to be, a contract “——

entered into by the parties: that is, a set of signs,
pitched upon by the law, as expressive of their
mutual consent, to take upon them this condition.
Second, and third, with regard to the placing
of the obligations which are the result of the con-

 tract, it is evident that they must rest solely on

ope side, or mytually on hoth. On the first sup-
position, the condition is not to be distinguished
from pure slavery. In this case, either the wife
must be the slave of the husband, or the husband
of the wife. The first of these suppositions has
perhaps never been exemplified; the opposing
influence of physical causes being too universal
to have ever been surmounted: the latter seems
to have been exemplified but too often; perhaps

"~ among the first Romans; at any rate, in many

barbarous nations. Thirdly, With regard to the
nature of the obligations. If they are not suf-
fered to rest all on one side, certain rights are
thereby given to the other. There must, there-
fore, be rights on both sides. ' Now, where there
are mutual rights possessed by two persons, as
against each other, either there are powers an-
nexed to those rights, or not. But the persons in
question are, by the supposition, to live together:
in which case we have shewn *, that it is not only
expedient, but in a manner necessary, that on

* Supra.
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one side there should be powers. Now it is only

“—~— on one side that powers can be: for suppese

Offences

them on both sides, and they destroy one another.
The question is then, In which of the parties these
powers shall be lodged ? we have shewn, that on
the principle of utility they ought to be lodged in
the husband. The powers then which subsist
being lodged in the husband, the next question
is, Shall the interest of one party only, or of
both, be consulted in the exercise of them ? it is
evident, that on the principle of utility the inte-
rests of both ought alike to be consulted : since in
two persons, taken together, more happiness is
producible than in one. This being the case, it
is manifest, that the legal relation which the
husband will bear to the wife will be a complex
one : compounded of that of master and that of
guardian.
LIL -
The offences then to which the condition of a

the
md.hﬁdof husband will be exposed, will be the sum of those

a husban

to which the two conditions of master and guar-
dian are exposed. Thus far the condition of a

- husband, with respect to the general outlines of

it, stands upon the same footing as that of a
parent. But there are certain reciprocal serviceg,
which being the main subject of the matrimonial
contract, constitute the essence of the two matri-
monial relations, and which neither a master nor
guardian, as such, nor a parent, at any rate, have
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usually. been permitted to receive. These must Cuar.
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of -course have been distinguished from the indis- ——

criminate train of services at large which the
husband in'his character of master is impowered
to éxact, and- of ‘those which in his character of
guardian he is bound to render. Being thus
distinguished, the offences relative to the two
conditions have, in many instances, in as far as
they have reference to these peculiar services,
acquired particular denominations. In the first
place, with regard to the contract, from the cele-
bration of which the legal condition dates its
existence. It is obvious that in point of possi-
bility, this contract might, on the part of either
sex, subsist with respect to several persons of the
other sex at the same time.: the husband might
have any number of wives: the wife might have
any number of husbands: .the husband might
enter into the contract with a number of wives at
the same time : or, if with only one at a time, he

might reserve to himself a right ef engaging in a -

similar contract with any number, or with only
such or such a number of other. women after-
‘wards, during the continuance of each former
contract. This latter accordingly is the footing
upon which, as is well known, marriage is and
has been established in many extensive countries :
particularly in all those which profess the Maho-
metan religion. In point of possibility, it is
evident that the like liberty might be reserved on
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Crar. the part of the wife : though in point of practice
“—— no examples of such an arrangement seem. ever
to have occurred. Which of all these arrange-
ments is, in point of utility, the most expedient,
is a question which would require tpo much dis-
cussion to answer in the course of an analytical
process like the present, and which belongs indeed
to the civil branch of legislation, rather then to
the penal*. In Christian countries, the solemni-
zation of any such contract is made to exclude the
solemmization of any subsequent one during the
continuance of aformer : and the solemnization of
any such subsequent contract is accordingly treated
as an offence, under the name of Palygamy.
Polygamy then is at any rate, on the part of the
man, a particular modification of that offenee
which may be stiled usurpation of the conditiop
of a husband. As to its other effects, they will
be different, according as it was the man only, or
the woman only, or both, that were in a state of
matrimony at the time of the commission of the
offence. If the man only, then his.offence in-
 volves in it pro santo that of wrongful divestment
of the condition of a wife, in prejudice of his
prior wife4. If the woman only, then it involves

* See ch. xvii. [Limits] § iv. ,

+ In this case also, if the' woman knew not of the prior
marriage, it is besides a species of seduction ; and, in as far
as it affects her, belongs to another division ef -the offences
of this class, Vide supra, xxxvi.
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in it pro tanto that of wrongful divestment of the Cras.
condition of a husband, in prejudice of her prior “——

husband. If both were already married, it of
course involves both the wrongful divestments
which have just been mentioned. And on’ the
other hand also, the converse of all this may be
observed with regard to polygamy om the part of
the woman. Second, As the engaging not to
enter into any subsequent engagement of the like
kind during the continuance of the first, is one of
the conditions on which the law lends its sanction
to the first ; so another is, the inserting as cne of
the articles of this engagement, an undertaking
not to render to,or accept from, any other persom

the services which form the characteristic object

of it: the renderimg or acceptance of any such
services is accordingly treated as an offence, under
the name of adultery: under which name is also
comprised the offence of the stranger, who, in the
commission of the above offence, is the mecessary
accomplice. Third, Disturbing either of the
parties ‘to this engagement, in the possession of

these characteristic services, may, in like manner, .

be distinguished from the offence of disturbing
them in the enjoyment of the miscellaneous ad-
vantages derivable from the same condition ; and
on whichever side the blamé rests, whether that
of the party, or that of a third person, may be
termed wrengful withholding of connubial services.
And thus we have one-and-twenty sorts of of-
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fences to which, as the law stands at present in

‘—v-‘ Christian countries, the condition of a hnsband

stands exposed : viz. 1. Wrongful non-investment
of the condition of a husband. 2. Wrongful
interception of the condition of a husband.

'3. Wrongful divestment .of the. condition of a

husband. 4. Usurpation of the condition .of a
husband.. 5. Polygamy. 6. Wrongful invest-
ment of the condition of a husband. * 7. Wrong-
ful  abdication of the condition of a husband.
8. Wrongful detrectation of the condition of a
husband. 9. Wrongful imposition of the condi-
tion of a husband. 10. Mismanagement of ma-
rital guardianship.. 11. Desertion of marital
guardianship. . 12. Dissipation..in prejudice of
matrimonial wardship. . 13. Peculation in preju-

dice of matrimonial wardship. . 14. Abuse. of .

marital power. 15. Disturbance of marital guar-
dianship. . 16. Wrongful withholding of connu-
bial services.: 17. Adultery.”. 18. Breach of duty
to. husbands. . 19.  Elopement .from husbands.

20. Wife-stealing. . 21. Bribery in. prejudice -of -

marital guardianship *.

* I. SeM1-pUBLIC offences.—Falsehoods contesting, or of-
fences against justice destroying, the validity of the mar-
riages of people of certain descriptions: such as Jews,
Quakers, Hugonots, &c. &c.

I SELF-REGARDING Offences,—Improvident marriage on
the part of minors. .
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Next with regard to the offenices to which the ;—~—
condition of a wife stands exposed From the mhnsﬁ:
patterns that have been exhibited already, the s wife.
coincidences and associations that take place be-
tween the offences that concern the existence of
this condition and those which concern the exis-
tence of the condition of a husband, may easily
enough be apprehended without farther repeti-
tions. The catalogue of those now under con-
sideration will be precisely the same in every
article as the catalogue last exhibited. '

LIV.

Thus much for the several sorts of offences
relative to the several sorts of domestic conditions:
those which are constituted by such natural rela-
tions as are contiguous being included. There
remain those which are uncontiguous: of which,
after so much as has been said of the others, it
will naturally be expected that some notice should
be taken. These, however, do not afford any of
that matter which is necessary to constitute a
condition. In point of fact, no power seems
ever to be annexed to any of them. A grand-
father, perhaps, may be called by the law to take
upon him the guardianship of his orphan grand-
- son: but then the power he has belongs to him
not as grandfather, but as guardian. In point of
possibility, indeed, power might be annexed to
these relations, just as it might to any other.
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But still no new sort of demestic condition would

v~ result from it: since it has been shewn that there

can be no others, that, being constituted by
power, shall be distinct from those which have

been already mentioned. Such as they are, how-'

ever, they have this in common with the before-
mentioned relations, that they are capable of
importing either benefit or burthen: they there-
fore stand exposed to the several offences whereby
those or any other relations are liable to be affected
in point of existence. It might be expected,
therefore, that in virtue of these offences, they
should be added to the list of the relations which
are liable to be objects of delinquency. But the
fact is, that they already stand included in it: and
although not expressly named, yet as effectually
as if they were. On the one hand,.it is .only by
affecting such or such a contiguous relation that

- any offence, affecting unecontiguous relations can

take place. On the other hand, neither can any
offence, affecting the existence of the contiguous
relations, be .committed, without affecting the
existence of an indefinite multitude of such as
are uncontiguous. A false witness comes, and
causes it to be believed that you are the son of a
woman, who, in truth, is not your mother. What

. follows? An endless tribe of other false persua-

sions—that you are the grandson of the father
and of the mother of this supposed mother: that
you are the son of some husband of her’s, or, at
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least, of some man with whom she has cohabited: Cxar
the grandson of his father and his mother; and “—~—

so on: the brother of their other children, if they
have any: the brother-in-law of the husbands and
wives ‘of those children, if married: the uncle of
the children of those children: and so on.—On
the other hand, that you are not the son of your
real mother, nor of your real father: that you are
not the grandson of either of your real grand-
fathers or grandmothers; and so on without end:
all which persuasions result from, and are included
in, the one original false persuasion of your being
the son of this your pretended mother.

It should seem, therefore, at first sight, that
none of the offences against these uncontiguous
relations could ever come expressly into question:
for by the same rule that one ought, so it might
seem ought a thousand others: the offences against
the uncontiguous being merged as it were in
those which affect the contiguous relations. So
far, however, is this from being the case, that in
speaking of an offence of this stamp, it is not
uncommon to hear a great deal said of this or
that uncontiguous relationship which it affects, at
the same time that no notice at all shall be taken
of any of those which are contiguous. How
happens this? Because, to the uncontiguous rela-
tion are annexed perhaps certain remarkable ad-
vantages or disadvantages, while to all the inter-
mediate relations none shall be annexed which are
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in ‘comparison worth noticing. Suppose Antony -

“—— or Lepidus to have contested the relationship of

Octavius (afterwards Augustus) to Caius Julius
Cazsar. How could it have been done? It could
only have been by contesting, either Octavius's
being the son of Atia, or Atia’s being the daughter
of Julia, or Julia’s being the daughter of Lucius
Julius Ceesar, - or Lucius Julius Casar’s being the
father of Caius. But to have been the son of
Atia, or the grandson of Julia, or the great

‘grandson of Lucius Julius Cesar, was, in com-

parison, of small importance. Those intervening
relationships were, comparatively speaking, of no
other use to him than in virtue of their being so
many necessary links in the genealogical chain
which connected ‘him with the sovereign of the
empire.

As to the advantages and disadvantages which
may happen to be annexed to any of those uncon-.
tiguous relationships, we have seen already that
no powers over the corrélativé person, nor any
corresponding obligations, are of the number.
Of what nature then can they be? They are, in
truth, no other than what are the result either of
local and accidental institutions, or of some spon-
taneous bias that has been taken by the moral
sanction. It would, therefore, be to little purpose
to attempt tracing them out @ priori by any ex-
haustive process: all that can be done is, to pick
up and lay together some of the principal articles
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in each catalogue by way of specimen. The ad- Cmar-
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vantages which a given relationship is apt to “——

impart, seem to be referable chiefly to the'follow-
ing heads: 1. Chance of succession to the pro-
perty, or a part of the property, of the correlative .
person. 2. Chance of pecuniary support, to be
yielded by the correlative person, either by ap-*
pointment of law, or by spontaneous donation.
3. Accession of legal rank; including any legal
privileges which may happen to be annexed to it:
such as capacity of holding such and sach bene-
ficial offices; exemption from such and such bur-
thensome obligations; for instance, paying taxes,

serving burthensome offices, &c. &c. 4. Accession

of rank by courtesy; including the sort of repu-
tation which is customarily and spontaneously
annexed to distinguished birth and family alliance:
whereon may depend the chance of advancement
in the way of marriage, or in a thousand other
ways less obvious. The disadvantages which a
given relation is liable to impart; seem to be re-
ferable chiefly to the following heads: 1. Chance
of being obliged, either by law, or by force of
the moral sariction, to yield pecuniary support to
the correlative party. 2. Loss of legal rank: in-
cluding the legal disabilities, as well as'the bur-
thensome obligations, which the law is apt to
annex, sometimes with injustice enough, to the
lower stations. 3. Loss of rank by courtesy:
VOL. II. . o
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Cnn- including the loss of the advantages amnexed by
I custom to such rank. 4. Incapacity of contract- -

ing matrimony with the correlative person, where
the supposed consanguinity or affinity lies mthin

- the prohibited degrees’

* In pursuance of the plan adopted with relation to semi-
public and self-regarding offences, it miay here be proper to
exhibit such a catalogue as the nature of the design will
admit, of the several genera or inferior divisions of public
offences.

1. OrrENCEs against the EXTERNAL SECURITY of the
state. 1. Treason (in favour of forelgn enemies.) It may
be positive or negative (negative consisting, for example, in
the not opposing the commission of positive.) 2. Espionage
(in favour of fareign rivals not yet enemies.) 3. Injuries to
foreigners at large (including -piracy.) 4. Injuries to privi-
leged foreigners such as ambassadors.)

I1. OPPENCES AGAINST JUSTICE. 1. Offences against Jlldl-
cial trust: viz. Wrongful non-investment of judicial trust,
wrongful interception of judicial trust, wrongful divestment

_of judicial trust, usurpation of judicial trust, wrongful invest- .

ment of judicial trust, wrongful abdication of judicial trust,
wrongful detrectation of judicial trust, wrongful imposition
of judicial trust, breach of judicial trust, abuse of judicial
trust, disturbance of judicial trust, and bribery in prejudice
of judicial trust.

Breach and abuse of judicial trust may be either inten-
tional or unintentional, Intentional is culpable-at amy rate.
Unintentional will proceed either from inadvertence, or from

mis-supposal : if the inadvertence be coupled with heed:

lessness, or the missupposal with rashness, it is culpable: i
not, blameless. Forthe particular acts by which the exercise
of judicial trust may be disturbed see B. i. tit. [offences
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We eome now to civil conditions: these, it may .

well be imagined, may be infinitely various: as tions

against justice.] They are too multifarious, and too ill pro-
vided with names, to be examined here.

If a man fails in fulfilling the duties of this trust, and
thereby comes either to break or to abuse it, it must be
through some deficiency in the three requisite and only re-
quisite endowments, of knowledge, inclination, and power.
[See supra, xxvii.] A deficiency in any of those points, if
any person be in fault, may proceed either from his own
fault, or from the fault of those who should act with or
under him. If persons who are in fault are persons invested
with judical trust, the offence comes under the head of
breach or abuse of trust: if other persons, under that of
disturbance of trust.

The ill effects of any breach, abuse, or disturbance of
judicial trust, will consist in the production of some article
or articles in the list of the mischiefs which it ought to be
the original purpose of judicial procedure to remedy or
avert, and of those which it ought to be the incidental pur-
pose of it to avoid producing.  These are either primary -
(that is immediate) or remote: remote are of the 2d, 3d, or N
4th order, and so on. The primary are those which import
actual pain to persons assignable, and are therefore mis-:
chievous in themselves: the secondary are mischievous on
account of the tendency they-have to produce some article
ar articles in the catelogue of those of the first order; and-
are therefore mischievous in their effects. Those of the 3d
order are mischievous only on account of the connection
they have in the way of productive tendency, as:before, with:
those of the 2d order: and so on.

Primary inconveniences, which it ought to be the objeet
of procedure to provide against, are, 1. The coutinuance of

4
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various as the acts which a man may be either com-
manded or allowed, whether for his own benefit, or

the individual offence itself, and thereby the encrease as well
as continuance of the mischief of it. 2. The continuance
of the whole mischief of the individual offence.. 3. The
continuance of a purt of the mischief of the individual
offence. 4. Total want of amends on the part of persons
injured by the offence.. 5. Partial want of amends on the
part of persons injured by the offence. 6. Superfluous

_punishment: of delinquents. 7. Unjust punishment of per-

sons accused. 8. Unnecessary labour, expence, or other
suffering or danger, on the part of superior judiciel officers.
9. Unnecessary labour, expence, or other suffering or danger,
on the part of ministerial or.other subordinate judicial
officers. 10. Unnecessary labour, expence, or other suffering
or danger, on the part of persons whose co-operation is
requisite pro re natd, in order to make up the necessary com-
plement of knowledge and power on the part of judicial
officers, who are such by profession. 11. Unnecessary la-
bour, expence, or other suffering or danger, on the part of
persons at large, coming under the sphere of the operations
of the persons above-mentioned, :
Secondary inconveniences are, in the counsultative pre-
interpretative (or purely civil) branch of procedure. 1. Mis-
interpretation or adjudication. In the executive (including
the penal) branch. 2. Total impunity of delinquents: (as
favouring the production of other offences of the like nature:)
3. Partial impunity of delinquents. 4. Application of pu-
nishment improper in specie, though perhaps notin degree
(this lessening the beneficial efficacy of the quantity em-
ployed.) 3. Uneconomical application of punishment,
though proper, perhaps, as well in specie as in degree. 6.
Unnecessary pecuniary expence on the part of the state.




: DIVISION OF OFFENCES.

197

that of others, to abstain-from or to perform. As Crar.
many different denominations as there are of per- “—~—

Inconveniences of the 3d order are, 1. Unnecessary delay.
2. Unhecessary intricacy.

Inconveniences of the 4th order are, 1. Breach, 2. Abuse,
3. Disturbance, of judicial trust, as above: viz. in as far as
these offences are preliminary to and distinct from those of
the 2d and 3d orders.

Inconveniences of the 5th order are, Breach of the several
regulations of procedure, or other regulations, made in the
view of obviating the inconveniences ahove enumerated :
viz. if preliminary and distinct as before.

ITI. OFrENCES against the PREVENTIVE branch of the
poLicE. 1. Offences against phthano-paranomic trust:
(¢bavw, to prevent ; zapavopsa, an offence.) 2. Offences against
phthano-symphoric trust : cuugpopa, & calamity. The two trusts

may be termed by the common appellation of prophylactic :

(wpo, before-hand, and ¢vrarre, to guard against.)

IV. OrrENcCES against the PuBLIC FORCE. 1. Offences
against military trust, corresponding to those against judicial
trust. Military desertion is a breach of military duty, or of
military trust. Favouring desertion is a disturbance of it.
2. Offences against that branch of public trust which con-
sists in the management of the several sorts of things ap-
propriated to the purposes of war: such as arsenals, fortifi-
cations, dock-yards, ships of war, artillery, ammunition,
military magazines, and so forth. It might be termed polemo-
tamientic : from mohepos, war : and rauieys, a steward ®.

® A number of different branches of public trust, none of which have yet
been provided with appellatives, have here been brought to view: which then
were best? to coin new names for them out of the Greek; or, instead of a
word, to make use of a whole sentence ? In English, and in French, there is
no other alternative ; no more than in any of the other southern languages.
It rests with the reader to determine.
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Cear. gons distinguished with a view to such commands
~—— and allowances (those denominations only except-

V. Orrexces against the PoSITIVE ENCREASE of the
NATIONAL FELICITY. 1. Offences against episturo-tfzreptic
trust: (emoryuy, knowledge; and pegw, ‘to nourish or pro-
mote.) 2. Offences against eupedagogue trust: e, well;
and wadaywyew, to educate. 3. Offences against noso-comial
trust: swoe;, a disease; and xoudw, to take care of. 4. Of-
fences against moro-comial trust : (ueps, an insane person.)
5. Offences against ptocho-comial trust: (wrexm; the poor.)
6. Offences against antembletic trust: (arreubardo, to bestow
in reparation of a loss.) 7. Offerices against hedonarchic
trust: (3w, pleasures; and apyopas, to preside over.) The
above are examples of the principal establishments which
should or might be set on foot for the purpose of making,
in so many different ways, a positive addition to the stock of
national felicity. To eéxhibit an exhaustive analysis of the
possible total of these establishments would not be a very
easy task: nor on the present occasion is it a necessary
one: for be they of what nature and in what number they
may, the offences to which they stand exposed will, in as far
as they are offences against_ trust, be in point of denomina-
tion the same: and as to what turns upon the particular
nature of each trust, they will be of too local a nature to
come within the present plan.

All these trusts might be comprized under some ‘such
general name as that of agatho-poieutic trust : (aya¥woen, to
do good to any one.)

* VI. Orrences against the pusric wearTH. 1. Non-
payment of forfeitures. 2. Non-payment of taxes, including
smuggling. 8. Breach of the several regulations made to
prevent the evasion of taxes. 4. Offences against fiscal
trust: the same as offences against judicial and military
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&d which relate to the conditions above spoken of
‘under the name of domestic ones) so many civil

trasts. Offences against the original revenue, not accruing
either from taxes or forfeitures, such as that arising from the
public demesnes, stand upon the same footing as offences
against private property. 5. Offences against demosio-tami-
entic trust: (dymecix, things belonging to the public: and
Tapers, & steward).viz. against that trust, of which the object
is to apply to their several destinations such articles of the
public wealth as are provided for the indiscriminate accom-

modation of individuals: such as puBli;: roads and waterl.‘ .

public harbours, post-pffices, and packet boats, and the
stock belonging to them; market-places, and other such
public buildings ; race-grounds, public walks, and so forth.
Offences of this description will be apt to coincide with
.offences against agatho-poieutic trust as above, or with offences
against ethno-plutistic trust hereafter mentioned, according as
the benefit in question is considered in itself, or as resulting
from the application of such or such a branch or portion of
the public wealth.

VIL OrrENcEs against PoruLaTION. 1. Emigration.

2. Suicide. 3. Procurement of impotence or barrenness..

" 4. Abortion- 5. Unprolific coition. 6. Celibacy.

VIII. OrFENCES against the NATIONAL WEALTH. 1.
Idleness. 2. Breach of the regulations made in the view of
preventing the application of industry to purposes less pro-

fitable, in prejudice of purposes more profitable. 3. Offen-
ces against ethno-plutistic trust; (A, the nation at large;

®\vridw, to enrich. .

IX. Orrexces against the sovereienTY. 1. Offences
against sovereign trust : corresponding to those against judi-
cial, prophylactic, military, and fiscal trusts. Offensive rebel-
lion includes wrongful interception, wrongful divestment,

’
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Cusr. conditions one might enumerate. Means how-
—— ever, more or less explicit, may he found out of

circumscribing their infinitude.

usurpation, and wrongful investment, of sovereign trust, with
the offences accessary thereto. Where the trustis in a single
person, wrongful interception, wrongful divestment, usurpa-
tion, and wrongful investment, cannot any of them, be com-
mitted without rebellion; abdication and detrectation can
never be deemed wrongful ; breach and abuse of sovereign trust
can scarcely be punished : no more can bribe-taking : wrongful
imposition of it is scarce practicable. When the sovereignty
is shared among a number, wrongful interception, wrongful
divestment, usurpation, and wrongful investment, may be
committed without rebellion: none of the offences against
this trust are impracticable: nor is there any of them but
might be punished. Defensive rebellion is disturbance of
this trust. Political tumults, political defamation, and poli-
tical vilification, are offences accessory to such disturbance.

Sovereign power (which, upon the principle of utility, can
never be other than fiduciary) is exercised either by rule or
without rule: in the latter case it may be termed autocratic :

‘in the former case it is divided into two branches, the legis-

lative and the executive®. In either case, where the desig-
nation of the person by whom the power is to be possessed,
depends not solely upon mere physical events, such as that

_ of natural succession, but in any sort upon the will of another

person, the latter possesses an ivestitive power, or right of
investiture, with regard to the power in question: in like
manner may any person also possess a divestitive power.
The powers above enumerated, such as judicial pov;'er, mili-
tary power, and so forth, may therefore be exerciseable by a

* See ch, xvil, [Limits] § iii.
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What the ‘materials are, if so they may. be
called, of which conditions, or any other kind of

i

man, either directly, proprid manu; or indirectly, manu
aliend®. Power to be exercised manu aliend is investitive,
which may or may not be accompanied by divestitive. Of
sovereign power, whether autocratic, legislative, or execu-
tive, the several public trusts above-mentioned form so many
subordinate branches. Any of these powers may be placed,
either, 1. in an individual ; or, 2. in a body politic:'who may
be -either supreme or subordinate. Subordination on the
part of a magistrate may be established, 1. By the person’s
being punishable: 2. By his being removeable: 3. By the
orders being reversible.

X. Orxzevces against RELIGION. 1. Offences tending to*

weaken the force of the religious sanction : including blas-
- phemy and profaneness. 2. Offences tending to misapply
the force of the religious sanction: including false prophe-
cies, and other pretended revelations; also heresy, where the
doctrine broached is pernicious to the temporal interests of
the community. 3. Offences against religious trust, where
any such is thought fit to be established.

XI. OrrENCES against the NATIONAL INTEREST in gene-
ral. 1. Immoral publications. 2. Offences against the
trust of an ambassador ; or, as it might be termed, presbeutic
trust. 3. Offences against the trust of a privy-counsellor ;
or, as it might be termed, smybouleutic trust. 4. In pure or
mixed monarchies, prodigality on the part of persons who

are about the person of the sovereign, though without being .

invested with any specific trust. 5. Excessive gaming on

the part of the same persons. 6. Taking presents from rival

powers without leave.

* In the former case, the power might be termed in one word, autochirous :

in the latter, haerochmnu (avros, a man's own; xsp, 8 band: irepes ano-

ther's,)
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- Cuar. legal ppossession, can be made -up, we have already
XVL
“~~— seen: beneficial powers, fiduciary powers, bene-

ficial rights, fiduciary rights, relative duties, ab-
solute duties. But as many conditions as import
a power or right of the fiduciary kind, as
possessed by the person whose condition is in

. question, belong to the head of trusts. The cata-

logue of the offences to which these conditions are

-exposed, coincides therefore exactly with the

catalogue of offences against trust: under which
head they have been considered in a general point
of view under the head of offences against trust:

.and such of them as are of a domestic nature, in

a more particular manner in the character of
offences against the several domestic conditions.
Conditiens constituted by such duties of the rela-
tive kind, as have for their counterparts trusts
constituted by fiduciary powers, as well as rights
on the side of the correlative party, and those of
a private nature, have also been already discussed
under the appellation of demestic conditions. The
same observation may be applied -to :the condi-
tions constituted by such powers of the beneficial
kind over persons as are of a private nature: as
also to the subordinate correlative conditions con-
stituted by. the duties corresponding to those
rights and powers. As to abselute duties, there
is no. instance of a condition thus created, of
which the institution is upon the principle of

utility to be justified; unless the several religious
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conditions of the monastic kind should be allowed Cgar-
of as examples. There remain, as the only ma- “——

terials out of which the conditions which yet
remain to be considered can be composed, condi-
tions constituted by beneficial powers over things;
conditions constituted by beneficial rights to things
(that is, rights to-powers over things) or by rights
to those rights, and so on; conditions constituted
by rights to services; and conditions constituted
by the duties corresponding to those respective
rights. Out -of these are to be taken those of
which the materials are the ingredients of the
several modifications of property, the several con-
ditions of proprietorship. These are the condi-
tions, if such for a moment they may be stiled,
which having but here and there any specific
names, are not commonly considered on the foot-
ing of conditions: so that the acts which, if such
conditions were recognized, might be considered
as offences against those conditions, are not
wont to be considered in any other light than
that of offences against property.

Now the case is, as hath been already inti-

mated®, that of these civil conditions, those -

which are wont to be considered under that name,
are not distinguished by any uniform and explicit
line from those of whiech the materials are wont

* Supra, xvii.,
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Crar. to be carried to the head of prdperty: a set of

“—— rights shall, in one instance, be considered as

constituting an article of property rather than a
condition : while, in another instance, a set of
rights of the same stamp is considered as con-
stituting rather a condition than an article - of
property. - This will probably bé found to be the
case in all languages: and the usage is different
again in one language from what it is in another.
From these causes it seems to be impracticable to
subject the class of civil conditions to any exhaus-
tive method: so that for making a complete collec-
tion of them there seems to be no other expedient
than that of searching the language through for
them, and taking them as they come. To exemplify
this observation, it may be of use to lay open the
structure as it were of two or three of the prin-
cipal sorts or classes of conditions, comparing
them with two or three articles of property which
appear to be nearly of the same complexion: by
this means the nature and generation, if one may
so call it, of both these classes of ideal objects
may be the more clearly understood.

" The several sorts of civil conditions that are
not fiduciary may all, or at least the greater part
of them, be comprehended under the head of
rank, or that of profession; the latter word being
taken in its most extensive sense, so as to include
not only what are called the liberal professions,
but those also which are exercised by the several

:
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sorts of traders, artists, manufacturers, and other ‘;{V{
" persons of whatsoever station, who are in the way “~——

of making a profit by their labour. Among ranks

then, as well as professions, let us, for the sake
~ of perspicuity, take for examples such articles as
stand the clearest from any mixture of either
fiduciary or beneficial power. The rank of knight-
hood is constituted, how? by prohibiting all other
persons from performing certain acts, the perform-
ance of which is the symbol of the order, at the
"same time that the knight in question, and his
companions, are permitted: for instance, to wear
a ribbon of a -certain colour in a certain manner:
‘to call himself by a certain title: to use an armo-
rial seal with a certain mark on it. By laying all
persons but the knight under this prohibition, the
law subjects them to a set of duties: and since
from the discharge of these duties a benefit results
to the person in whose favour they are created, to
‘wit, the benefit of enjoying such a share of extra-
ordinary reputation and respect as men are wont
to yield to ‘a person thus distinguished, to dis-

charge them is to render him a service: and the .

duty being a duty of the negative class, a duty
consisting in the performance of certain acts of

the negative kind*, the service is what'may be

called a service of forbearance. It appears then,
that to generate this condition there must be two

* See ch. [Actions] viii.
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sorts of services: that which is the immediate

“—~— causeof it, a service of the negative kind, to be

rendered by the community at large: that which
is the cause again of this service, a service of the
positive kind, to be rendered by the law.

The condition of a professional man stands upon
a narrower footing. To censtitute this condition
there needs nothing more than a permission given
him on the part of the legislator. to perform those

“aets, in the performance of which conmsists the

exercise of his profession: to give or sell -his
advice or assistance in matters of law or physic:
to give or sell his services as employed in the exe-
cuting or overseeing of a manufacture or piece of
work of such or such a kind: to sell a commodity
of such or such a sort. Here then we see there
is but one sort of service requisite; a service
which may be merely of the negative kind, to be
rendered by the law: the service of permitting
him to exercise his profession: a serwice. which, if
there has been no prohibition lakl on before, is

. rendered by simply forbearing to prohibit him.

Now the ideal objects, which in the cases above
specified are said to be conferred upon a man by
the services that are respectively in question, are
in both cases not articles of property but condi-
tions. By such a behaviour on the part of the
law, as shall be the reverse of that whereby they
were respectively produced, a man may be made
to forfeit them: and what he is then said to forfeit
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i in neither case his property; but in one case
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his rank or dignity: in the other case, his trade “~—

or his profession: and in both cases, his condition.
Other cases there are again in which the law,

by a process of the same sort with that by which-

it constituted the former of the two above-men-
tioned conditions, confers on him an ideal object,
which the laws of language have placed under
the head of property. The law permits a man to
sell books: that is, all sorts of books in general.
Thus far all that it has done is to invest him with
a.condition: and this condition he would equally
‘possess, although ewery body else in the world
were to sell books likewise. Let the law now
take an active part in his favour, and prohibit all
other persons from selling books of a certain -de-
scription, he remaining at liberty to sell them as
before. It thereby confers on him a sert of
- exclusive privilege or monopoly, which is ealled
a copy-right. But by investing him with this right,
it is not said to-invest him with any new sort of
condition ; and what it invests him with is spoken
of as an article of property; to wit, of that sort

of property which is termed incorporeal *: and so .

* The reason probably why an object of the sort here in
question is referred to the head of property, is, that the
chief value of it arises from its being capable of being made
a ssource of property in the more ordinary acceptations of
the word; that is, of money, consumable commodities, and
so forth, - :
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Crar. on in the case of an engraving, a mechanical en-
= gine, a medicine; or, in short, of a saleable article
of any other sort. Yet when it gave him an exclu-
_sive right of wearing a particular sort of ribbon,
the object which it was then considered as confer-
_ring on him was not an article of property but a
condition. . '
* By forbearing to subject you to certain disad-
_vantages, to which it subjects an alien, the law
confers on you the condition of a natural-born
subject : by subjecting him to them, it*imposes
on him the condition of an alien : by conferring on
you certain privileges or rights, which it denies to
a, roturier, the law confers on you the condition of
a gentilhomme ; by forbearing to confer on him
those privileges, it imposes on him the condition
of a roturier ®*. The rights, out of which the two
‘advantageous conditions here exemplified are both
of them as it were composed, have for their coun-
terpart a sort of services of forbearance, rendered,
~as we have seen, not by private individuals, but
by the law itself. As to the duties which it creates
in rendering you these services, they are to be
considered as duties imposed by the legislator on
the ministers of justice.

* The conditions themselves having nothing that corres-
‘ponds to them in England, it was necessary to make use of
foreign terms.
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It may be observed, with regard to the greater Cusr.
part of the conditions here comprised under the “—~—'

general appellation of civi/, that the relations cor-

responding to those by which they are respectively -

constituted, are not provided with appellatives.
The relation which has a name, is that which ‘is
borne by the party favoured to the party bound :
that which is borne by the party bound to the
party favoured has not any. Thisis a circum-
stance that may help to distinguish them from
those conditions which we have termed domestic.
In the domestic conditions, if on the one side the
party fo whom the power is given is called a
master ; on the other side, the party over whom
that power is given, the party who is the object
of that power, is termed a servant. In the civil
conditions this is not the case. On the one side,
a man, in virtue of certain services of forbearance,
which the rest of the community are bound to
render him, is denominated a knight of such or
such an order : but on the other side, these ser-
vices do not bestow any particular denomination
on the persons from whom such services are due.
Another man, in virtue of the legislator’s rendering
that sort of negative service which consists in the
not prohibiting him from exercising a trade, in-
vests him at his option with the condition of a
trader : it accordingly denominates him a farmer,
a baker, a weaver, and so on: but the ministers
of the law do not, in virtue of their rendering the
VOL, 1L P
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Crar. man this sort of negative service, acquire for
“—— themselves any particular name. Suppose éven

that the trade you have the right of exercising
happens to be the object of a monopoly, and that

‘the legislator, besides rendering you himself those

services which you derive from the permission he
bestows on you, obliges. other persons to render
you those farther services which you receive from
their forbearing to follow the same trade; yet
neither do they, in virtue of their being thus
bound, acquire any particular name.

After what has been said of the.nature of the
several sorts of civil conditions that have names,
the offences to which they are exposed may, with-
out much difficulty, be imagined. Taken by itself,
every condition which is thus constituted by a per-
mission granted to the possessor, i8 of course of a
beneficial nature : it is, therefore, exposed to all
those offences to which the possession of a benefit

.is exposed. . But either on account of a man’s

being obliged ‘to persevere when once engaged in
it, or on account of such other obligations as may
stand annexed to the possession of it, or on ac-
count of the comparative degree of disrepute
which may stand annexed- to it by the moral
sanction, it may by accident be. a burthen: it is
on this account liable to stand exposed to the
offences to which, as hath been seen, every thing
that partakes of the nature of a burthen stands
exposed. As to any offences which may concern-




DIVISION OF OQFFENCES.

Qll

the axercise of the furictions belanging to it, if it 0-‘;'
happens to have any duties annexed to it, such as —

those, for instance, which are constituted by regu-
lations touching the exercise of a trade, it will
stand exposed to so many breaches of duty ; and
lastly, whatsoever are the functions belonging to
it, it will stand exposed at any rate to disturb-
ance.

. In the forming however of the catalogue of |

these offences, exactness is of the less consequence,
inasmuch as an act, if it should happen not to be
comprised in this catalogue, and yet 'is in any
respect of a pernicious nature, will be sure to be
found in some other division of the system of
offences : if a baker sells bad bread for the price
of good, it is a kind of fraud upon the buyer;

and perhaps an injury of the simple corporal kind -

‘done to the health of an individual, or a neigh-
bourhood : if a clothier sells bad cloth for good
at home, it is a fraud ; if to foreigners abroad, it
may, over and above the fraud put upon the
foreign purchaser, have pernicious effects perhaps
in the prosperity of the trade at home, and be-
come thereby an offence against the national
wealth. So again with regard to disturbance:
if a man be disturbed in the exercise of his trade,
the offence will probably be a wrongful iutercep-
tion of the profic he might be presumed to have
been in a way to make byit: and were it even to
appear in any case that a man exercised a trade,
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Casr. or-what is less unlikely, a liberal profession, with-

“—~— out having profit in his view, the offence will still

be reducible to the head of simple injurious re-
strainment, or simple injurious compulsion.

§ 4. Advantages of the present method. '

, VL.
Genend A few words, for the purpose of giving a general -
method here yjew of the method of division here pursued, and

pursued.
of the advantages which it possesses, may have
their use. The whole system ‘of offences, we may
observe, is branched out into five classes. In the
three first, the subordinate divisions are taken
from the same source ; viz. from the consideration
of the different points, in respect whereof the in-
terest of an individual is exposed to suffer. By
this uniformity, a considerable degree of light
seems to be thrown upon the whole system ; par-
ticularly upon the offences that come under the-
third class: objects which have never hitherto
been brought into any sort of order. With regard
to the fourth class, in settling the precedence be-
tween its several subordinate divisions, it seemed
most natural and satisfactory to place those first,
the connection whereof with the welfare of indivi-
duals seemed most obvious and immediate. The
mischievous effects of those offences, which tend
in an immediate way to deprive individuals of the-
protection provided for them against the attacks:
of one another, and of those which tend to bring
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down upon them the attacks of foreign assailants,
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seem alike obvious and palpable. The mischievous “——

quahty of such as tend to weaken the force that
is provided to combat those attacks, but particn-
larly the latter, though evident enough, is one link
farther offin the chain of causes and effects. The
ill effects of such offences as are of disservice only
by diminishing the particular fund from whence
that force is to be extracted, such effects, I say,
though indisputable, are still more distant-and out
of sight. The same thing may be observed with
regard to such as are mischievous only by affect-
.ing the universal fund. Offences against the
sovereignty in general would not be mischievous,
if offences of the several descriptions preceding
were not mischievous. Nor in a temporal view
are offences against religion mischievous, except
in as far as, by removing, or weakening, or misap-
plying one of the three great incentives to virtue,
and checks te vice, they tend to open the door to
the several mischiefs, which it is the nature of all
those other offences to produce. As to the fifth
“class, this, as hath already been observed, exhibits,
at first view, an irregularity, which however seems
to be unavoidable. But this irregularity is pre-

sently corrected, when the analysis returns back,

“as it does after a step or two, into the path from
which the tyranny of language had forced it a
while to deviate.

It was necessary that it should have two pur-
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‘;;";]' poses in view : the one, to exhibit, upon a scale

= more or less minute, a systematical énumeration
of the several possible modifications of delinqien-
¢y, denominated or undenominated ; the other, to
find places in the list for sdch names of offences
as were in current use: for the first purpose;
nature was to set the law; for the other, custom.
Had the nature of the things themselves been the
only guide, every such difference in the manner of
perpetration, end such only, should havé served as
a ground for a different denomination, as was at-
tended with a difference in point of effect. This
however of itself would never have been suffi-
cient ; for as on one hand the new language, which
it would have been necessaiy to invent, would have
been uncouth, and in & manner unintelligible : so
on the other hand the names, which were before in
current ise, and which, in spite of all systems,
good or bad, must have remained in current wuse,
would have continued unexplained. To have ad-
hered exclusively to the current langnage, would
have been as bad on the other side; for in that
case the catalogue of offericés; when compired to
that of the mischiefs that are capable of being
produced, would hédve been altogether bréken and
uncomplete.

To reconcile these two objects, in as far as they
seemed to be reconcileable, the following course
has therefore been pursued. The logical whole,
constituted by the sum ‘total of possible offences,
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. has been bisected in as many different directions
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as were necessary, and the process in each direc- “——

tion carried down to that stage at which the par-
ticular ideas thus divided found names in current
use in readiness to receive them. At that period
I have stopped ; leaving any minuter distinctions
to be enumerated in the body of the work, as so
many species of the genus characterized by such
or such a name. If in the course of any such
process I eame to a mode of conduct which, though
it required to be taken notice of, and perhaps had
actually been taken' notice of, under all laws, in
the character of an offence, had hitherto been ex-
pressed under different laws, by different circum-
locutions, without ever having received any name
capable of occupying the place of a substantive in
a sentence. I have frequently ventured so far as
to fabricate a new name for it, such ah one as the
idiem of the language, and the acquaintance I
happened to have witli it; would admit of. These
names consisting in most instances, and that un-
avoidably, of two or three words breught toge-
ther, in a language too which admits not, like the
German and the Greek, of their being melted into

one, can never be upon a par, in point of commo-"

diousness, with those univocal appellatives which
make part of the established stock.

In the choice of nanies in current use, care has
been taken to avoid all such as have been grounded

on local distinctions, ill founded, perhaps, in the .
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nation in which they received their birth, and at

' any rate not applicable to the circumstances of

_ Its advan-

tages.

—1. It is
convenient
for the ap-

other countries.
The analysis, as far as it goes, is as applicable to
the legal concerns of one country as of another :

-and where, if it had descended into further details,

it would have ceased to be so, there I have taken
care always to stop : and thence it is that it has
come to be so much more partlcular in the class
of offences against individuals, than in any of the
other classes. One use then of this arrangement,
if it should be found to have been properly con-
ducted, will be its serving to point out in what it
is that the legal interests of all countries agree,
and in what itis that they are liable to differ : how
far a rule that is proper for one, will serve, and
how far it will not serve, for another. That the
legal interests of different ages and countries have
nothing in common, and they have every thing,
are suppositions equally distant from the truth®.
' LVIL

A natural method, such as it hath been here
attempted to exhibit, seems to possess four capital
advantages; not to mention others of inferior

* The above hints are offered to the consideration of the

few who may be disposed to bend their minds to disquisi-

tions of this uninviting nature: to sift the matter to the
bottom, and engage in the details of illustration, would re-
quire more room than could in this place be consistently
allowed.
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note. ,In the first place, it affords such assistance Coa.
to the apprehension and to the memory, as those orehson
faculties would in vain look for in any technical z‘;';hem*
arrangement ®*. That arrangement of the objects
of any science may, it should seem, be termed a -
natural one, which takes such properties to charac-
terize them by, as men in general are, by the com-
mon constitution of man’s nature, independently
of any accidental impressions they may have re-
ceived from the influence of any local or other
particular causes, accustomed to attend to: such,
in a word, as naturally, that is readily, and at first
sight, engage, and firmly fix, the attention of any
one to whom they have once been pointed out.
Now by what other means should an object en.
gage, or fix a man’s attention, unless by interesting
him ? and .what circumstance belonging to any
"action can be more interesting, or rather what other
circumstance belonging to it can be at all interest-
ing to him, than that of the influence it promises
to have on his own happiness, and the happiness
of those who are about him? By what other
mark then should he more easily find the place
“which any offence occupies in the systein, or by
what other clue should he more readily recall it ?
. ) LVIIL
In the next place, it not only gives at first glance —2. ligives

m for
a general mtlmatlon of the nature of each division neqxl dpro

Se

¢ See Fragment on Government, pref. p. xlv. edit. 1776 —
pref. p. xlvii. edit. 1823.
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Guar. which has escaped him? in a natural arrange-

“—~— ment, if at the same time an exhaustive one, he
cannot fail to find it. " Is he tempted ever to
force innocence within the pale of guilt? the
difficulty of finding a place for it advertises him
of his error. Such are the uses of a map of
universal delinquency, laid down upon the prin-
ciple of utility : such the advantages, which the
legislator as well as the subject may derive from
it. Abide by it,’and every thing that is arbitrary
in legislation, vanishes. An evil-intentioned or
prejudiced legislator durst not look it in the face.
He would proscribe it, and with reason : it would
be a satire on his laws.

‘ LX.

e 1.;‘;“_ In the fourth place, a natural arrangement,

aable to the governed as it is by a principle which is recog-

mtios.  nized by a]l men, will serve alike for the juris-
.prudence' of all nations. In a system of proposed
law, framed in pursuance of such a method, the
language will serve as a glossary by which all
systems of positive law might be explained, while
the matter serves as a standard by which they
might be tried. Thus illustrated, the practice of
every nation might be a lesson to every other:
and mankind might carry on a mutual inter-
change of experiences and improvements as easily
in this as in every other walk of science. If any

one of these objects should in any degree be

-
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attained, the labour of this analysis, severe as it Coar-
has been, will not have been thrown away. ’

§ 5. Characters of the five classes.

LXL .
It has beerl mentioned as an advantage pos- Characters

sessed by this method, and not possessed by any 2{,‘,:. how

other, that the objects comprized under it are Seducible
cast into groupes, to which a variety of proposi- rg° ™
tions may be applied in common. A collection

of these propositions, as applied to the several
classes, may be considered as exhibiting the dis-
tinctive characters of each class. So many of

these propositions as can be applied to the of-
fences belonging to any given class, so many
properties are they found to have in common : so

many of these common properties as may respec-

tively be attributed to them, so many properties

may be set down to serve as characters of the

class. A collection of these characters it may

here be proper to exhibit. The more of them

we can bring together, the more clearly and fully

will the nature of the several classes, and of the
offences they are composed of, be understood. -

LXIL ‘
Characters of Class 1; composed of PRIVATE of- Characters

of Class 1.
fences, or offences against assignable individuals.

1. When arrived at their lust stage (the stage
T e ’ . X .
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of consummation*) they produce, all of them, a

“—— primary mischief as well as a secondary-

2. The indivduals whom they affect in the first
instance }, are constantly assignable. This extends
to all ; to attempts and preparations, as well as to
such as have arrived at the stage of consumma-

-tion §.

3. Consequently they admit of congvematumll
in which they differ from the offences of all the
other classes, as such.

4. They admit¥ also of retaliation**; in which
also they differ from the oﬁ‘ences of all the other
classes.

5. There is always some person who has a
natural and peculiar interest to prosecute them.
In this they differ from self-regarding offences :
also from semi-public and public ones; except in
as far as the two latter may chance to mvolve a
private mischief.

® Ch. vii. [Aetions] xiv.

+ See ch. xii. [Consequences] iii.

t (First Instance.] That is, by their primary mischief.

§ See supra, and B. L. tit. [Accessory offences.] ‘

Il See ch. xiii. [Cases unmeet] ii. note.

9 [Admit.] I mean, that retaliation is capable of being
applied in the cases in question; not that it ought always to
be employed. Nor is it capable of being applied ‘in every
individual instance of each offence, but only in some indi-

" vidual instance of each species of offence,

** See ch. xvg{Properties] viti.
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6. The mischief they produce is obvious: mote Cuar.
so than that of semi-public offences: and still “—~~—
more so than that of self-regardmg ones, Or even
public.

7. They are every where, ‘and must ever be,
obnoxious to the censure of the world : more so
than semi-public offences as such ; and still more
80 than public ones.

8. They are more constantly obnoxnous to the
censure of the world than self-regarding offences:
and would be so universally, were it not for the
influence of the two false principles; the principle
of asceticism, and the principle of antipathy *.

9. They are less apt than semi-public and
public offences to require different descriptions4
in different states and countries : in which respect
they are much upon a par with self-regarding
ones.

10. By certain circumstances of aggravatlon,
they are liable to be transformed into semi-public
offences : and by certain others, into public.

11. There can be no ground for punishing

them, until they ean be proved to have occa~

. * Ch. ii. [Principles adverse.]

+ [Different descriptions.] It seems to be from their pos-
sessing these three last properties, that the custom has arisen
of speaking of them, or at least of many of them, under the
name of offences against the law of nature: a vague expres-
sion, and productive of a multitude of inconveniences. See
ch. ii. [Principles adverse.]
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Cmar. sioned, or to be about to occasion, some particular
XVL )
“~—— mischief to some particular individual. In -this
they differ from semi-public offences, and from

public.

12. In slight cases, compensation given to the
individual affected by them, may be a sufficient
ground for remitting punishment: for if the
primary mischief has not been sufficient to pro-
duce any alarm, the whole of the mischief may
be cured by compensation. In this also they
differ from semi-public offences, and from public
ones. '

, LXIIL

Cbaracters Characters of Class 2; composed of sEMI-PUBLIC

" offences, or offences affecting a whole subordi-

nate class of persons.

1. As such, they produce no primary mischief.
The mischief they produce consists of one or
other or both branches of the seecondary mischief
produced by offences against individuals, without

. the primary. '

'@. In as far as they are to be considered as
belonging to this class, the persons whom they
affect in the first instance are not individually -
assignable.

" 8. They are apt, however, to involve or termi-
nate in some primary mischief of the first order,
which when they do, they advance into the first
class, and become private offences.

4. They admit not, as such, of compensation.
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5. Nor of retaliation.
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6. As such, there is never any one particular “—~—

individual whose exclusive interest it is to prose-
cute them: a circle of persons may, however,
always be marked out, within which may be
found some who have a greater interest to prose-
cute than any who are out of that circle have.

7. The mischief they produce is in general '
pretty obvious; not so much so indeed as that of
private offences, but more so upon the whole than
that of self-regarding and public ones.

8. They are rather less obnoxious to the cen-
sure of the world than private offences ; but they
are more so than public ones: they would also °
be more so'than self-regarding ones, were it not
for the influence of the two false principles, the
principle of sympathy and antipathy, and that of
asceticism.

9. They are more apt than private and self-re-
garding offences to require different descriptions
in different countries: but less so than public
ones.

10. There may be ground for punishing them
before they have been proved to have occasipned,
or to be about to occasion, mischief to any parti-
cular individual; which is not the case with
private offences. "

11. In no cases can satisfaction given to any

particular individual, affected by them be a suffi- -

cient ground for remitting punishment : for by
VOL. II. - Q

SR S
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such satisfaction it is but a part of the mischief

= of them that is cured. In this they differ from

private offences ; but agree with public.
- LXIV.

Characters Characters of Class 3; consisting of SELF-REGARD-

of Class 3.

iNa offences : offences against one’s self.

1. In individual instances it will often be ques-
tionable, whether they are productive of any
primary * mischief at all: secondary, they produce
none.

2. They affect not any other individuals, as-
signable or not assignable, except in as far as
they affect the offender himself; unless by possi-
bility in particular cases ; and in a very slight and
distant manner the whole state.

3. They admit not, therefore, of compensation.

4. Nor of retaliation.

5. No person has naturally any peculiar inte-
rest to prosecute them; except in as far as in
virtue of some connection he may have with the
offender, either in point of sympathy or of interest+,
a mischief of the derivative kind} may happen to
devolve upon him §. ‘ .

* Because the person, who in general is most likely to be
sensible to the mischief (if there is any) of any offence, viz.
the person whom it most affects, shews by his conduct lhat

_ he is not sensible of it.

+ See ch. vi. [Sensibility | xxv. xxvi.
1 See ch. xii. [Consequences] iv.
§ Among the offences, however, which be}ong to this

'
.
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* 6. The mischief they produce is apt to be un-
obvious, and in general more questionable than
that of any of the other classes*. .

7. They are however apt, many of them, to be
more obnoxious to the censure of the world than
pubhc offences ; owing to the influence of the two
false principles; the principle of asceticism, and
the principle of antipathy. Some of them more

even than semi-public, or even than privite of-

fences. v

8. They are less apt than offences of any other
" class to require different descriptions in different
states and countriest. ) ‘

9. Among the inducements} to punish them,
antipathy against the offender is apt to have a
greater share than sympathy for the public.

10. The best plea for punishing them is founded
on a faint probability there may be of their being

" class, there are some which in ceitain countries it is not
uncommon for persons to be disposed to prosecute without
any artificial inducement, and merely on account of an an-
tipathy, which such acts are apt to excite. See ch. ii. [Prin-
ciples adverse] xi.

* See note* in the preceding page.

+ Accordingly, most of them are apt to be ranked among"

offences against the law of nature: Vide supra, Characters
of the 1st class, Ixii. note.

1 [Inducements,] 1 mean the considerations, right or
wrong, which induce or dispose the legislator to treat them
on the footing of offences.

'
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productive of a mischief, which, if real, will place

them in the class of public ones: chiefly in those

divisions of it which are composed of offences
against population, and offences agamst the na-

tional wealth.
LXV.

Characters of Class 4; consisting of pusLIC of-
fences, or offences against the $tate in general.
1. As such, they produce not any primary mis-

chief; and the secondary mischief they produce,

- which consists frequently of danger without

alarm, though great in walue, is in specie very

- indeterminate.

2. The individuals whom they affect, in the
first instance, are constantly unassignable; except
in as far as by accident they happen to involve or
terminate in such or such offences against indi-
viduals.

S.-Consequently they admit not of compensa-
tion. : .

4. Nor of retaliation.

5. Nor is there any person who has naturally
any particular interest to prosecute them; except
in as far as they appear to affect the power, or in

,any other manner the private mterest of some
“person in authority.

6. The mischief- they produce, as such, is com-
paratively unobvious; much more so than that of
private offences, and more so likewise, than that
of semi-public ones.
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7. They are, as such, much less obnoxious to
the censure of the world, than private offences;
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less even than semi-public, or even than self- -

regarding offences; unless in particular cases,
through sympathy to certain persons in au-
thority, whose private interests they may appear
to affect. _ ,

8. They are more apt than any of the other
classes to admit of different descriptions, in dif-
ferent states and countries.

9. They are constituted, in many cases, by
some circumstances of aggravation superadded to.
- a private offence: and therefore, in these cases,
involve- the mischief, and exhibit the other cha-
racters belonging to both .classes. They are,
however, even in such cases, properly enough
ranked in the 4th class, inasmuch as the mischief
they produce in virtue of the properties which
aggregate them to that class, eclipses and
swallows up that which they produce in virtue
of those properties® which aggregate them to
the 1st.

10. There may be sufficient ground for pu-
nishing them, without their being proved to have
occasioned, or to be about to occasion, any par-
ticular mischief to any particular individual. In
this they differ from private offences, but agree
with semi-public ones. Here, as in semi-public
offences, the extent of the mischief makes up for
the uncertainty of it.

’
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11. In no case can satisfaction, given to any
particular - individual affected by them; be a suffi-
cient ground for remitting punishment. In this
they differ from private offences ; but agree with
semi-public.

LXVL. | _
Characters of Class 5, or appendix : composed of

MULTIFORM or ANoMALous offences; and con-

taining offences by raLsEHoOD, and offences

concerning trust. ’

1. Taken collectively, in the parcels marked

- out by their popular appellations, they are inca-

pable of being aggregated to any systematical -

method of distribution, grounded upon the mis-
chief of the offence.

2. They may, however, be thrown into sub-
divisions, which may be aggregated to such a
method of distribution. '

3. These sub-divisions will naturally and rea-
dily rank under the divisions of the several pre-
ceding classes of this system.

4. Each of the two great divisions of this class
spreads itself in that manner over all the pre-
ceding classes.

5. In gsome acts of this class, the distinguishing
circumstance which constitutes the essential cha-
racter of the offence, will in some instances enter
necessarily, in the character of a criminative
circumstance, into the constitution of the offence ;

insomuch that, without the intervention of thls
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circumstance, no offence at all, of that denomina-
tion, can be committed*. In other instances, the
offence may subsist without it; and where it
interferes, it comes in as an accidental inde-
pendent circumstance, capable of constituting a
ground of aggravation+t-. ’

* Instance, offences by falsehood, in the case of defraud-
ment,

+ Instance, offences by falsehood, in the case of simple
corporal injuries, and other offences against person.

31
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CHAP. XVIIL

§l. LIMITS BETWEEN PRIVATE ETHICS AND THE ART OF
LEGISLATION.

L

‘:thp:; s So much for the division of offences in general.
Now an offence is an act prohibited, or (what

comes to the same thing) an act of which the
contrary is commanded by the law: and what is
it that the law can be employed in doing, besides
prohibiting and commanding? It should seem then,
according to this view of the matter, that were
we to have settled what may be proper to.be done
with relation to offences, we should thereby have
settled every thing that may be proper to be done
in the way of law. ~ Yet that branch which con-
cerns the method of dealing with offences, and
which is termed sometimes the criminal, sometimes
the penal, branch, is universally understood to be
but one out of two branches which compose the
whole subject of the art of legislation; that which
is termed the civil being the other*. Between

* And the constitutional branch, what is become of it?
Such is the question which many a reader will be apt to put.
An answer that might be given is—that the matter of it might
without much violence be distributed under the two other .
heads. But, as far as recollection serves, that branch,
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these two branches then, it is evident enough, c-‘.&i

2183

there cannot but be a very intimate connection; “——

so intimate is it indeed, that the limits between
them are by no means easy to mark out. The
case is the same in some degree between the whole
business of legislation (civil and penal branches
taken together) and that of private ethics. Of
these several limits however it will be in a manner
necessary to exhibit some idea: lest, on the ome
hand, we should seem to leave any part of the
subject that does belong to us untouched, or, on
the other hand, to deviate on any side into -a
track which does not belong to us.

In the course of this enquiry, that part of it I
mean which concerns the limits between the civil
and the penal branch of law, it will be necessary
to settle a number of points, of which the con-
nection with the main question might not at first
sight be suspected. To ascertain what sort of a
thing « law is; what the par¢s are that are to be
found in it; what it must contain in order to be
complete; what the connection is between that part
of a body of laws which belongs to the subject of

notwithstanding its importance, and its capacity of being
Jodged separately from the other matter, had at tbdt time
scarcely presented itself to my view in the character of a
distinct one: the thread of my enquiries had not as yet
feathed it. But in the concluding note of this same
chapter, in paragraphs xxii. to the end, the omission may be
seen in some measure supplied.
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procedure;; and the rest of the law at large:—All

—— these, it will be seen, are so many problems, which

Private

The art of
gove

must be solved before any satisfactory answer: can
be given to the main questiorn above mentioned.

Nor is this their qnly use: for it is evident
enough, that the notion of a complete law must
first be fixed, before the legislator can in any case:
know what it is he has to do, or when his work is
done. ;

IL

Ethica inge- Ethics at large may be defined, the art of

" directing men’s actions to the production of the
greatest possible quantity of happiness, on the
part of those whose interest is in view.
I
What then are the actions which it can be in a
man’s power to direct? They must be either his
own actions, or those of other agents. Ethics, in
as far as it is the art of directing a man’s own
actions, may be stiled the art of self-government,
or private ethics.
Iv.
What other agents then are there, which, at

fatin o the same time that they are under the influence

e .(;mi.,;. of man’s direction, are susceptible of happiness?

stration.

They are of two sorts: 1. Other human beings
who are stiled persons. 2. Other animals, which

_on account of their interests having been neglected

by the insensibility of the ancient jurists, stand
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1

degraded into the class of things*. As to other $air
human beings, the art of directing their actions “~——/

A

* Under the Gentoo and Mahometan religions, the inte- Interests of
rests of the rest of the animinal creation seem to have met :‘::m‘:{:'::_
with some attention. Why have they not, universally, with properly
as much as those of human creatures, allowance made for the f:ggll, o
difference in point of sensibility? Because the laws that are
have been the work of mutual fear; a sentiment which the
less rational animals have not had the same means as man
has of turning to account. ' Why ought they not? No reason
can be given. If the being eaten were all, there is very good
reason why we should be suffered to eat such of them as we
like to eat: we are the better for it, and they are never the
worse. - They have none of those long-protracted anticipa-
tions of future misery which we have. The death they
suffer in our hands commonly is, and always may be, a
speedier, and by that means a less painful one, than that
which would await them in the inevitable course of nature.

If the being killed were all, there is very good reason why we
should be suffered to kill such as molest us: we should be the
worse for their living, and they are never the worse for being
dead. But is there any reason why we should be suffered
to torment them? Not any that I can see. Are there any
why we should not be suffered to torment them? Yes, several.
See B. I tit. [Cruelty to animals.] The day has been, I
grieve to say in many places it is not yet past, in which the
greater part of the species, under the denomination of slaves,
have been treated by the law exaetly upon the same footing,
as, in England for example, the inferior races of animals are
still. The day may come, when the rest of the animal crea-
tion may acquire those rights which never could have been
witholden from them but by the hand of.tyranny. The
French have already discovered that the blackness of the
skin is no reason why a human being should be abandoned
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. Cmr. to the above end is what we mean, or at least the’
“—~— only thing which, upon the principle of utility,
we ought to mean, by the art.of government:

which, in as far as the measures it displays itself

in are of a permanent nature, is generally dis-
tinguished by the name of legislation: as it is by

that of administration, when they are of a temporary

nature, determined by the occurrences of the day.

: v

Art of edu-  Now human creatures, considered with respect
to the maturity of their faculties, are either in an

adult, or in a non-adult state. The art of gover-

ment, in as far as it concerns the direction of the

actions of persons in a non-adult state, may be

termed the art of education. In as far as this
business is entrusted with those who, in virtue of

some private relationship, are in the main the best

without redress to the caprice of a tormentor®, It may come
one day to be recognized, that the number of the legs, the
villosity of the skin, or the terminatipn of the os sacrum,
are reasons equally insufficient for abandoning a sensitive
being to the same fate? What else is it that should trace the
insuperable line? Is it the faculty of reason, or, perhaps,
the faculty of discourse? But a full-grown horse or dog, is
beyond comparison a more rational, ‘as well as a more con-
versible animal, than an infant of a day, ora v}eek, or even
a month, old. But suppose the case were otherwise, what
would it avail? the question is not, Can they reason ? nor, .
Can they talk ? bat, Can they suffer ?

* Sce Lewis X1Vths Code Noir.
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disposed to take upon them, and the best able to Cuan.
discharge, this office, it may be termed the art of “—~
private education: in as far as it is exercised by
those whose province it is to superintend the con-
duct of the whole community, it may be termed
the art of public education.

VL : cL _

As to ethics in general, a man’s happiness will Ethics exhi-
depend, in the first, place, upon such parts of his :2'1‘%21?
behaviour as none but himself are interested in; ;‘f“,f,‘;.,;.,,‘
in the next place, upon such parts of it as may Soe®
affect the happiness of those about him. Inas far
as his happiness depends upon the first-mentioned
part of his behaviour, it is said to depend upon
his duty to himself. Ethics then, in as far as it is -
the art of directing a man’s actions in this respect,
may be termed the art of discharging one’s duty
to one’s self: and the quality which a man ma-
nifests by the discharge of this branch of duty
(if duty it is to be called) is that of prudence. In
as far as his happiness, and that of any other
person or persons whase interests are considered,
depends upon such parts of his behaviour as may
affect the interests of those about him, it may be
said to depend upon his duty to others; or, to use
a Phrase now somewhat antiquated, his dal_y to his

- neighbour. Ethics then, in as far as it is the art

of directing a man’s actions in this respect, may
be termed the art of discharging one’s duty to
one’s neighbour.. Now the happiness of one’s
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neighbour may be consulted in two ways: 1.Ina

“—~— negative way, by forbearinig to diminish it. 2.In

Probity-nd

l'mv they

connect with

prudence.

a positive way, by studying to encrease it. A
man’s duty to his neighbour is accordingly partly
negative and partly positive to discharge the
negative branch of it, is probity: to discharge the
positive branch, beneficence.
VIL

It may here be asked, How it is that upon the
principle of private ethics, legislation and religion
out of the question, a man’s happiness depends
upon such parts of his conduct as affect, immedi-
ately at least, the happiness of no one but himself:
this is as much as to ask, What motives (inde-
pendent of such as legislation and religion may
chance to furnish) can one man have to consult the
happiness of another? by what motives, or, which
comes to the same thing, by what obligations, can
he be bound to obey the dictates of probity and
beneficence? In answer to this, it cannot but be
admitted, that the only interests which a man at
all times and upon all occasions is sure to find
adequate motives for consulting, are his own. Not-
withstanding this, there are no occasions in which
a man has not some motives for consulting the
happiness of other men. In the first place; he
has, on all occasions, the purely social motive of
sympathy or benevolence: in the next place, he
has, on most occasions, the semi-social motives of

.

love of amity and love of reputation. The motive
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of sympathy will act upon him with more or less Crare
effect, according to the bias of his sensibility*: ‘=~
the two other motives, according to a variety of
circumstances, principally according to the strength
of his intellectual powers, the firmness and steadi-
" ness of his mind, the quantum of his moral sensi-
bility, and the characters of the: people he has to
deal with.
VIIL
Now private ethics has happiness for its end: Every act

which is a

and legislation can have no other. Private ethics B
concerns every member, that is, the happiness and ‘f;h;?w-Lm
the actions of every member of any community tion.
that can be proposed; and legislation can concern

no more. Thus far, then, private ethics and the

art of legislation go hand in hand. The end they

have, or ought to have, in view, is of the same
nature. The persons whose happiness they ought

to have in view, as also the persons whose condnct

they ought to be occupied in directing, are pre-
cisely the same. The very acts they ought to be
conversant about, are even in a great measure the

same. Where then lies the difference? In that

the acts which they ought to be conversant about,
though in a great measure, are not perfectly and
throughout the same. There is no case in which

a private man ought not to direct his own conduct

to the production of his own happiness, and of

* Ch. vi. [Sensibility] iii.
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Caar. that of his fellow-¢reatures: but there are cases
“—~ in which the legislator ought not (in a direct way
at least, and by means of punishment applied im-
mediately to particular individual acts) to attempt
to direct the conduct of the several other members
of the community. Every act which promises to
be beneficial upon the whole to the community
- (himself included) each individual ought to per-
form of himself: but it is not every such act that
the legislator ought to compel him to perform.
Every act which promises to be pernicious upon
the whole to the community (himself included)
each individual ought to abstain from of himself:
but it is not every such act that the legislator

ought to compel him to abstain from.

IX. -
Thelimis  Where then is the line to be drawn?—We shall
between the - . .

provinces of N0t have far to seek for it. The business is to
P..Eu,nd give an idea of the cases in which ethics ought,
g and in which legislation ought not (in a direct
et i manner at least) to interfere. If legislation inter-
pusishment. £ res in a direct manner, it must be by punish-
"~ ment*. Now the cases in which punishment,
meaning the punishment of the political sanction,

* I say nothing in'this place of reward: becausc it is only

in a few extraordinary cases that it can be applied, and be-

- .. .cause even where it is applied, it may be doubted perhaps

whether the application of it can, properly speaking, be
termed an act of legislation. See infra, §'3.
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ought not to be inflicted, have been alreadystated®. Citar.
If then there be any of these cases in which, al- “——
though legislation ought not, private ethics does

or ought to interfere, these cases will serve to

» point out the limits between the two arts or bran-

ches of science. These cases, it may be remem-

bered, are of four sorts: 1. Where punishment

would be groundless. 2. Where it would be
inefficacious. 3. Where it would be unprofit-

able. 4. Where it would be needless. Let us

look over all these cases, and see whether in any

of them there is room for the interference of
private ethics, at the same time that there is none

for the dlrect interference of leglslatlon

: X.
1. First then, as to'the cases where pumshment 1. Neither
would be -groundless. .In these cases it is evident, ;?yg‘:lfzr:p.

that the restrictive interference of ethics would be ""!"',u’,hm“'“'d,;,_

groundless too. It'is because, upon the whole,
there is no evil in the act, that legislation ought
not to endeavour to prevent it. No more, for the
same reason, 6ught private ethics.
X1 :
2. As to the cases in which pumshment would 2. How far
be inefficacious. These, we may observe, may be Ethics can

apply in the

divided into two sets or classes. The first do not cases where
punishment

depend at all ipon the nature'of the act: they m:;ilga e,
turn only upon a defect in the timing of the o

-

* Ch. xiii. '[Cases unmeet,]
VOL. II. R

o
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Cusr. punishment. The punishment in question is no
“—— more than what, for any thing that appears, ought
to have been applied to the act in question. It
ought, however, to have been applied at a différent
time; viz. not till after it had been properly de-
nounced. These are the cases of an ex-post-facto
law; of a judicial sentence beyond the law; and
of a law not sufficiently promulgated. The acts
here in question then might, for any thing that
appears, come properly under the department
even of coercive legislation: of course do they
under that of private ethics: As to the other set

. of cases, in which punishment would be ineffica-
cious; neither do these depend upon the nature
of the act, that is, of the sort of act: they turn
only upon some extraneous circumstances, with
which an act of amy sort may chance to be

~ accompanied. These, however, are of such a
nature as not only te excjude the application of
legal punishment, but in general to leave little
room for the influence of private ethics. These
are the cases where the will could net be deterred
from any act, even by the extraordinary force of
artificial punishment: as in the cases of extreme
infancy, insamity, and perfect intoxication: of
course, therefore, it could not by such slénder and
precarious force as could be applied by private
ethics. The case is in this respect the same,
under the circumstances of unintentionality with
respect to the event of the action, unconscious-



PENAL BRANCH OF JURISPRUDENCE. 243

ness witlr regard to the circumstances, and mis- Caar.
supposal with regard to the existence of circum: “——
stances which have not existed; a$¢ also where
the force, even of extraordinary punishment, is
rendered inoperative by the superior force of a
physical danger or threatened mischief. It is
evident, that in these cases, if the thunders of
the law prove impotent, the whispers of simple
morality can have but little influence.

XIH.

3. As to the cases where punishment would be How far,

where it

" . unprofitable. These are the cases which constitute would be un-

ble.
the great field for the exclusive interference of* e

private éthics. When a punishment is unprofita-
ble, or in other words toe expensive, it is because -
the evil of the punishment exceeds that of the:
offence. Now the evil of the punishment, we may
remember *, is distinguishable into four branches:
1. The evil of coercion, including constraint or
restraint, accofding as the act commanded is of
the positive kind or the negative. 2. The evil of
apprehension. 3. The evil of sufferance.” 4. The
derivative evils resulting to persons in connection -
with those by whom the three above-mentioned
original evils are sustained. Now with respect to
those original evils, the persons who lie exposed
to them may be two very diffetent sets of persons.
In the first place, persons who may have actually

* See ch. xili. [Cases unmeet.] § iv.
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Cusr.  committed, or been prompted to commit, the acts

“—— really meant.to be prohibited. In the next place,

persons who may have performed, or been prompt-

ed to perform, such other acts as they fear may

be in danger of being involved in the punishment

designed only for the former. But of these two

sets of acts, it is the former only that are perni-

cious: it is, therefore, the former only that it can

be the business of private ethics to endeavour to

prevent. The latter being by the supposition not

mischievous, to prevent them is what it cdn no

more be the business of ethics to endeavour at,

than of legislation. It remains to shew how it

may’ happen, that there should be acts really

pernicious, which, although they may very pro-

perly come under the censure of private ethics,

may yet be no-fit objects for the legislator to
controul. '

. XIIIL .

:"';icg;tx. Punishment then, as applied to delinquency,

Although - may be unprofitable in both- or either of two

the guity. ways: I. By the expence it would amount to,

even supposing the application of it to be confined

altogether to delinquency: 2. By the danger

there may be of its involving the innocent in the

fate designed only for the guilty. First then,

with regard to the cases in which the expence of

the punishment, as applied to the guilty, would

‘outweigh the profit to be made by it. These

cases, it is evident, depend upon- a certain pro-
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portion between the evil of the punishment and
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the evil of the offence. Now were the offence of “—~—

such a nature, that a punishment which, in point
of magnitude, should but just exceed the profit of
it, would be sufficient to prevent it, it might be
rather difficult perhaps to find an instance in
which such punishment would clearly appear to
'be unprofitable. But the fact is, there are many
cases in which a punishment, in order to have any
chance of being efficacious, must, in pomt of
magnitude, be raised a great deal above that
level. Thus it is, wherever the danger of detec-
tion is, or, what comes to the same thing, is likely
to appear to be, so small, as to make the punish-

ment appear in a high degree uncertain. In this.

case it is necessary, as has been shewn®, if
punishment be at all applied, to raise it in point

of magnitude as much as it falls short in point of:

certainty. It is evident, however, that all this
can be but guess-work: and that the effect of

such a proportion will be rendered precarious, by -

a variety of circumstances : by the want of suffi-
cient promulgation on the part of the lawt:
by the particular circumstances of the tempta-
tion}: and by the circumstances influencing the

* Ch. xiv. [Proportion] xviii. Rule 7.

+ Ch. xiii [Cases unmeet] § iii. Append. tit. [Promul-
gation.]
"t Ch, xi. [Disposition] xxxv. &c.
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sensibility of the several individuals who are ex-

“—— posed to it*. Let the seducing motives be strong,

the offence then will at any rate be frequently
committed. Now and then indeed, owing to a
coincidence of circumstances more or less extra-
ordinary, it will be detected, and by that means
punished. But for the purpose of example,
which is the principal one, an act of punishment,

. considered in itself, is of no use : what use it can

be of, depends altogether upon the expectation it
raises of similar punishment, in future cases of
similar delinquency. But this future punishment,
it is evident, must always depend upon detection.
If then the want of detection is such as must in

. general (especially to eyes fascinated by the force

of the seducing motives) appear too improbable
to be reckoned upon, the punishment, though it
should be inflicted, may come to be of no use.
Here then will be two opposite evils running on
at the same time, yet neither of them reducing
the quantum of the other : the evil of the disease
and the evil of the painful and inefficacious
remedy. It seems to he partly owing to some
such considerations, that fornication, for example,

- or the illicit eommerce between the sexes, has

commonly either gone altogether unpunished, or
been punished in a degree inférior to that in:

* Ch. vi, [Sensibility,]
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which, on other accounts, legislators might have Cuar.

been disposed to punish it. r——
XIv. .
Second, with regard to the eases in which 2. By eove-

loping the

political punishment, as applied to delinquency, iaoceur.
may be unprofitable, in virtue of the danger there
may be of its involving the innocent in the fate
designed only for the guilty. Whence should
this danger then arise? From the difficulty there
" may be of fixing the idea of the guilty action:
that is, of subjecting it to such a definition as shall
be clear and precise enough to guard effectually
against misapplication. This difficulty may arise
from either of two sources : the one permanent, to
wit, the nature of the actions themselves: the
ather occasional, I mean the qualities of the men
who may have to deal with those actions in the
way of government. In as far as it arises from
the latter of these sources, it- may depend partly
upon the use which the legislator may be able to
make of language ; partly upen the use which,
according to the apprehension of the legislator,
the judge may be disposed to make of it. As far
as legislation is concerned, it will depend upon
the degree of perfection to which the arts of lan-
guage may have been carried, in the first place,
in the nation in general ; in the next place, by the
legislator in particular.” It is to a sense of this
difficulty as it should seem, that we may attribute
the caution with which most legislators have ab-
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Cuar. stained from subjecting to censure, on the part of
~~— ‘the law, such actions as come under the notion of
rudeness, for example, or.treachery, or ingratitude.
The .attempt to bring acts of so vague and ques-
-tionable a nature under the controul of law, will
argue either a very immature age, in which the .
difficulties, which give birth to that danger are
not descried ; or a very enlightened age, in which

they.are overcome®.

Xv. '

Legislstion  For.the sake of obtaining the.clearer idea of

how far ne-

cessary for the limits between the art of legislation and private.
the enforce-

ment of the ethics, it may now be time to call to mind the

dictatesof .. ., . . . .

prudence. distinctions above established with regard to ethics
in.general. The degree in which private ethics
stands in need of the assistance of legislati_on, is
different in the three branches of duty above dis-
tinguished. Of the rules. of moral duty, those
which geem to stand least in need of the assistance

~ of legislation, are the. rules of prudence. It can

¢ In certain countries, in which the voice of the people has
a more especial controul over the hand of the legislator,
nothing can exceed the dread which they are under of see-
ing any effectual provision made against the offences which
come under the head of defamation, particularly that branch,
of it which may be stiled the political. This dread séemg to.
depend partly upon the apprehension theymay think it prudent
to entertain of a defect in point of ability or integrity on the
part of the legislator, partly upon a similar apprehension'of a’
defect in point of integrity on the part of the judge.

\
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only be through some defect on the part of the
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understanding, if a man be ever deficient in pomt —

of duty to himself. If he does wrong, there is:
nothing else that it can be owing to but either.

some inadvertence®. or some missupposal ®, with
regard to.the. circumstances on which his hap-
piness depends. It is a standing topic of com-
plaint, that a4 man knows too little of himself.
Beit so: but is it so certain that the legislator

must know more 4} ? Itis plain, that of indivi-
duals the legislator can know nothing : concerning
those points of conduct which depend upon the

particular circumstances of each individual, it is
plain, therefore, that he can determine nothing. to
advantage. It is only with respect to those broad
lines of conductin which all persons, or very large
and permanent descriptions of persons, may be in
a way to engage, that he can have. any pretence
for interfering ; and even here the propriety of his
interference will, in most instances, lie very open

* See ch. ix. [Conscxousness]
+ On occasions like this, the legislator should never lose

sight of the well-known story of the oculist and the sot. A
countryman who had hurt his eyes by drinking, went to a_

celebrated oculist for advice. He found him at table, with
a glass of wine before him. ¢ You must leave off drinking,”
said the, oculist. ¢ How 80,” says the countryman? « You
don’t, and yet methinks your own eyes are none of the best.”

—“That’s very true, friend,” replied the ocuhst “ but you
" “are to know, I'love my bottle better than my eyes.”

1 Ch. xvi. [Division] li.



250

OF THE LIMITS OF THE

Cusr. to dispute. At any rate, he must never expect to

XVIL

“—~— produce a perfect compliance by the mere force

of the sanction of which he is himself the amthor.
All he can hope to do, is to encrease the efficacy
of private ethics, by giving strength and direc-
tion to the influence of the moral sanction. With
what chance of success, for example, would a
legislator go about to extirpate drunkenness
and fornication, by dint of legal ‘punishment ?
Not all the tortures which ingenuity could invent
would compass it: and, before he had made any

progress worth regarding, such a mass of evil

would be produced by the punishment, as would
exceed, a thousand-fold, the utmost possible mis-
chief of the offence. The great difficulty would

be in the procuring evidence; an object which

could not be attempted, with any probability of
success, without spreading dismay through every

family *, tearing the bonds of sympathy asunder+,
and rooting aut the influence of all the social mo-

tives. All that he can do then, against offences of
this nature, with any prospect of advantage, in

the way of direct legislation, is to subject them,

in cases of notoriety, to a slight censure, so as

thereby to cover them with a slight shade of arti-

ficial disrepute.

* Evil of apprehension : third branch of the evil of a pu-
nishment. Ch. xiii. § iv.

t Derivative evils : fourth branch of the evil of a punish- -
ment. Ib.
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: XVI. Char.

It may be observed, that with regard to this %{g’-;o
branch of duty, legislators have, in general, been t‘mf" :;a
disposed to carry their interference full as far as
is expedient. The great difficulty here is, to per-
suade them to confine themselves within bounds.
A thousand little passions and prejudices have led
them to narrow the liberty of the subject in this
line, in cases in which the punishment is either
attended with no profit at all, or with none that
will make up for the expence. .

XVIL

The mischief of this sart of interference is more —Pertics-
particularly conspicuous in the article of religion. @.’o‘? -
The reasoning, in this case, is of the followmg
stamp. -There are certain errors, in matters of
belief, to which all mankind are prone: and for
these errors in judgment, it is the determination
of a Being of infinite benevolence, to’ punish them
with an infinity of torments. But from these
errors the legislator himself is' necessarily free :
for the men, who happen to be at hand for him to
consult with, being men perfectly enlightened,
unfettered, and unbiassed, have such advantages
over all the rest of the world, that when they sit
down to enquire out the. truth relative to points
so plain and so familiar as those in question, they.
cannot fail to find it. This being the case, when
the sovereign sees his people ready to plunge
headlong into an abyss of fire, shall he not stretch



2

52

Cuar.
XVIL

OF THE LIMITS OF THE

out a hand to save them? Such, for example,
seems to have. been the train of reasoning, and
such the motives, which led Lewis. the XIVth
into those coercive measures which he took for the
conversion of heretics, and the. confirmation of.
true believers. The ground-work, pure sympathy -
and loving-kindness : the superstructure, all the:
miseries which the. most determined malevolence
could have devised®. But of this more fully in.
another place -

* I do not mean but that other motives of a less social
nature might. have introduced themselves, and probably, in
point of fact, did introduce themselves, in the progress of
the enterprize. But in point of possibility, the motive above
mentioned, when accompanied with such a thread of reason-
ing, is sufficient, without any other, to account for all the effects
above alluded to. If any others interfere, their interference,
how natural soever, may be looked upon as an accidental

‘and inessential circumstance, not necessary to the produc-

tion of the effect. Sympathy, a concern for the danger they
appear to be exposed to, gives birth to the wish of freeing
them from it : that wish shews itself in the shape of a com-
mand : this command produces disobedience: disobedience
on the one part, produces disappointment on the other: the
pain of disappointment produces ill-will. towards those who
are the authors of it. The affections will often make this
progress in less time than it would take to describe it. The,
sentiment of wounded pride, and other modifications of the
love of reputation and the love of power, add fewel to the
flame. A kind of revenge exasperates the severmes of coer-
cive policy. :
+ See B. L tit. [Self-regardmg offences.]



PENAL BRANCH OF JURISPRUDENCE. ' /3

XVl Cﬂ‘;{l
The rules of probity are those, which in point of v
expediency stand ‘most in need of assistance on pecesery
‘the part of the legislator, and in which, in point forcement of

of fact, his interference has been most ‘extensive. of P:‘::;'.
There are few cases in which it weuld be expe-
dient to punish a man for hurting Aimself: but
there are few cases, if any, in which it would not
be expedient to punish a man for injuring his
neighbour. With regard to that branch of pro-
bity which is opposed to offences against property,
private ethics depends in a manner for its very
existence upon legislation. Legislation must first
determine what things are to be regarded as each
man’s property, before the general rules of ethics,
on this head, can have any particular application.
The case is the same with regard to offences against
the state. Without legislation there would be no
such thing as a state: no particular persons in-
vested with powers to be exercised for the benefit
of the rest. It is plain, therefore, that in this
branch the interference of the legislator cannot
any where be dispensed with. We must first
know what are the dictates of legislation, before
we can_know what are the dictates of private .
ethics*. '

* But suppose the dictates of legislation are not what they
ought to be : what are then, or-(what in this case comes to
the same thing) what ought to be, the dictates of private
ethics? Do they coincide with the dictates of legislation,
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x.lx‘
As to the rules of  beneficence, these, as far as

dictates of  concerns matters of 'detail, must necessarily be

“*** abandoned in great measure to the jurisdiction of
private ethics. In many cases the beneficial qua-
lity of the act depends essentially upon the dis-
position of the agent; that is, upon the motiyes
by which he appears to have been prompted to
perform it: upon their belonging to the head of
sympathy, love of amity, or love of reputation;
and not to any head of self-regarding motives,
brought into play by the force of political con-
straint : in a word, upon their being-such as de-

nominate his conduct frée and woluntary, accord-

ing to one of the many senses given to those am-
biguous expressions®. The limits of the law on

or do they oppose them, or do they remain neuter ? a very
interesting question this, but one that™ belongs not to the
present subject. It belongs exclusively to that of private
ethics. Principles which may lead to the solution of it may
be seen in A Fragment on Government, p. 150, Lond. edit.
1776—and p. 114. edit. 1823.

. If we may believe M. Voltaire,* there was a time when
the French ladies who thought themselves neglected by their
husbands, used to petition pour étre embesoignees : the tech-
nical word, which, he says, was appropriated to this pur-
pose. Thege sort of law-proceedings seem not very well
calculated to answer the design: accordingly we hear no-
thing of them now-a-days. The French ladies of the present
age seent to be under no such difficulties.

* Quest. sur PEncyclop. tom. 7. art. Impuissance.
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this head seem, 4 however, to be capable of being Caa.

extended a good deal farther than they seem ever “——
to have been extended hitherto. In particular, in
cases where the person is in danger, why should
it not be made the duty of every man to save
another from mischief, when it can be done with-
out prejudicing himself, as well as to abstain from
bringing it on him? This accordingly is the idea
pursued in the body of the work*.

XX.
To conclude this sectiom, let us recapitulate Diference
and bring to a point the difference between vye cnis

. . . o and theartof
private ethics, considered as an art or science, on jegisiationre-

the one hand, and that branch of jurisprudence capitulated.
which contains the art or science of legislation,
on the other. Private ethics teaches how each
man may dispose himself to pursue the course
most conducive to his own happiness, by means
of such motives as offer of themselves: the art
of legislation (which may be considered as one
branch of the science of jurisprudence) teaches

* A woman’s head-dress catches fire: water is at hand :
a man, instead of assisting to quench the fire, looks on, and
laughs at it. A drunken manm, falling with his face down-
wards into a puddle, is in danger of suffocation: lifting his
head a little on one side would save him: another man sees
this and lets him lie. A quantity of gunpowder lies scattered
about a room ¢ a man is going into it with a lighted candle :
another knowing this, lets him goin without warning. Who
is there that in any of these cases would think punishment
misapplied ? '
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how a multitude of men, composing a community,

“—~— may be disposed to pursue that course which

Jurispru-
dence, ex-
censorial.

upon ‘the whole is the most conducive to the
happiness of the whole community, by means of
motives to be applied by. the legislator.

We come now to exhibit the -limits between
penal and civil jurisprudence. For this purpose
it may be of use to give a distinct though summary
view of the principal branches into which jurispru-
dence, considered in its utmost extent, is wont to
‘be divided.

§ 2. Jurisprudence, its branches.

XXI.

Jurisprudence is a fictitious entity: nor can
any meaning be found for the word, but by
placing it in company with some word that shall
be significative of a real entity. To know what
is meant by jurisprudence, we myst know, for
example, what is meant by a book of - jurispru-
dence. A book of jurisprudence can have but

_one or the other of two objects: 1. To ascertain

what the law® is: 2. ascertain what it ought to be. -
In the former case it. may be stiled a book of ez-
pository jurisprudence; in the latter, a book of

\

* The word law itself which stands so much in need of a
definition, must wait for it awhile, (see § 3) : for there is no
doing every thing at once. In the mean time every reader

‘will understand it according to the notion he has been ac-

customed to annex to it.
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tensorial jurisprudence: or, in' other words, a aae
book on-the art of legislation.-
XXIL
A book of expository ]unsprudence is either Expository
authoritative or unauthoritative. It is-stiled au- ?:’ZE::
thoritative, when-it is-composed by him who, by —unautho-
representing the state of the law to be so and so, rimve.
causeth it so to be; that is, of the legislator him-
self: unauthoritative, when it is the work of any
other person at large.
XXIII
Now law, or the law, taken mdeﬁmtely, 18" an Sources of
abstract and collective term; which, when it mm
means any thing, can mean neither more nor less ™"
than the sum total of a number of individual laws
taken together®. It follows, that of whatever

other modifications the subject of a book of juris-

* In most of the European languages there are two diffe-
rent words for distinguishing -the abstract and the concrete
senses of the word law: which words are so wide. asunder
as not even to have any etymological affinity. In Latin, for
example, there is ler for the concrete sense, jus for the
abstract: in Italian, legge and diritfo: in French, loi and
droit: in Spanish, ley and derecho: in German, gesetz and
recht. The English is at present destitute of this advantage.-

In the Anglo-Saxon, besides lage, and several other words,
for the concrete sense, there was the word right, answering
t° the German recht, for the abstract; as may be seen in the
compound folc-right, and in other instances, But the word
right having long ago lost this sense, the modern Enghsh
no longer possesses this advantage.

VOL. II. . 5
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prudence is susceptible, they must all of them be
taken from some circumstance or other of which
such individual laws, or the assemblages into
which they may bhe sorted, are susceptihle. ~ The
circumstances that have given rise to the principal
branches of jurisprudence we are wont to hear of,
seem to be as follow: 1. The ertent of the laws in

-question in point of dominion. 2. The political
quality of the persons whose conduct they under-

take to regulate. 3. The #ime of their being in
force. 4. The manner in which they are expressed.
5. The concern which they have with the article

" of puniahmcnt

J umpm-
dence, local
—universal.

XXIV. . :
In the first place in pomt of extent, what is
delivered concerning the laws in question, may
have reference either to the laws of such or such
a nation or nations In particular, or to the laws
of all nations whatsoever: in the first case, the
book may be said to relate to local, in the other,
to universal, jurisprudence.

* Now of the infinite variety of nations there are
upon the earth, there are no two which- agree
exactly in their laws; certainly not in the whole;
perhaps not even in any single article; and let

_them agree to-day, they would disagree to-morrow.

~

This is evident enough with regard to the substance
of the laws: and it would be still more extraor-

dinary if they agreed in point of form; that is, if

they were conceived in precisely the same strings

-
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of words. What is more, as the languages of
nations are commonly different, as well as their
laws, it is seldom that, strictly speaking, they have
so much as a single word in common. However,
among the words that are appropriated to the
subject of law, there are some that in all lan-
- guages are pretty exactly correspondent to one
another: which comes to the same thing nearly as
if they were the same. Of this stamp, for ex-
ample, are those which correspond to the words
power, right, obligation, liberty, and many others.
It follows, that if there are any books which
can, properly speaking, be stiled books of universal
jurisprudence, they must be looked for within
very narrow limits. Among such as are exposi-
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tory, there can be none that are authoritative: -

nor even, as far the substance of the laws is con-
cerned, any that are unauthoritative. To be sus-
ceptible of an universal application, all that a
book of the expository kind can have to treat of,
is the import of words: to be, strictly speaking,
universal, it must confine itself to terminology:
Accordingly the definitions which there has been
occasion here and there to intersperse in the course

of the present work, and particularly the defini-

tion hereafter given of the word law, may be
considered as matter belonging to the head of
universal jurisprudence. Thus far in strictness
of .speech: though in point of usage, where a
man, in laying down what he apprehends to be

i
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Crar.  the law, extends his views to a few of the nations-

“—— with which his own is most connected, it is com-
mon enough to consider what he writes as relating
to universal jurispridence.

It is in the censorial line that there is the
greatest room for disquisitions that apply to the
circumstances of all nations alike: and in this line
what regards the substance of the laws in question
Js as susceptible of an universal application, as
what regards the words. That the laws of all

. nations, or even of any two nations, should coin-
cide in all points, would be as ineligible as it is
impossible: some leading points, however, there
seem to be, in respect of which the laws of all
civilized nations might, without inconvenience, be
-the same. To mark out same of these points
will, as far as it goes, be the business of the body
of this work. \
XXV.
—imtenat I the second place, with regard to the political
and iwerme- guality of the persons whose conduct is the object
of the law. These may, on any given occasion,
be considered either as members of the same state,
or as members of different states: in the first
case, the law may be referred to the head of
internal, in the second case, to that of inter-
national* jurisprudence.

* The word international, it must be acknowledged, is a
new one; though, it is hoped, sufficiently analogous and
intelligible. It is calculated to express, in a more significant .
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Now as to any transactions which may take c"n
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place between individuals who are subjects of “——

different states, these are regulated by the inter-
nal laws, and decided upon by the internal tribu-
nals, of the one or the other of those states: the
case is the same where the sovereign of the one
has any immediate transactions with a private
member of ‘the other: the sovereign reducing
himself, pro re natd, to the condition of a private
person, as often as he submits his cause to either
tribunal; whether by claiming a benefit, or de-
fending himself against a burthen. There remain
then the mutual transactions between sovereigns
as such, for the subject of that branch of jurispru-
dence which may be -properly and exclusively
termed international®.

v

way, the branch of law which goes commonly under the
name of the law of nations : an appellation so uncharacteris-
tic, that, were it not for the force of custom, it would seem
rather to refer to internal jurisprudence. The chancellor
D’Auguesseau has already made, I find, a similar remark:
he says, that what is commonly called droit des gens, ought
rather to be termed droit entre les gens+.

* In the times of James I. of England, and Philip III. of '

Spain, certain merchants at London happened to have a

- claim upon Philip, which his ambassador Gondemar did not

think fit to satisfy. They applied for counsel to Selden, who
advised them to sue the Spanish monarch in the court of
King’s Bench, and prosecute him to an outlawry. They did

A%

t Oeuvres, Tom. IL. p. 337, Edit. 1773, 12mo.
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(}:{Vﬁ With what degree of propriety rules for the

“—~— conduct of persons of this description can come
under the appellation of laws, is a question that
must rest till the nature of the thing called a low
shall have been more particularly unfolded.

It is evident enough, that international juris-
prudence may, as well as internal, be censorial as
well as expository, unauthoritative as well as
authoritative. |

XXVI. .
Intermal jv-  Internal jurisprudence, again, may either con-
risprudence, T
national and cern all the members of a state indiscriminately,
%mpﬂ- or such of them only as are connected in the way
of residence, or otherwise, with a particular dis-
trict. Jurisprudence is accordingly sometimes
distinguished into national and provincial. But as
the epithet provincial is hardly applicable to dis-

so: and the sheriffs of London were accordingly commanded,
in the usual form, to take the body of the defendant Philip,
wherever it was to be found within their bailywick. As to
the sheriffs, Philip, we may believe, was in no great fear of
them: but, what answered the same purpose, he happened
on his part to have demands upon some other merchants,
whom, so long as the outlawry remained in force, there was
no proceeding against. Gondemar paid the money*. This -
was internal jurisprudence: if the dispute had been betwixt
Philip and James himself, it would have been international.
As to the word international, from this work, or the first of
the works edited in French by Mr. Dumont, it has taken -
root in the language. Witness Reviews and Newspapers.

® Selden’s Table-Talk, tit. Law.
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tricts so-small as many of thoss which have laws Cg;nt
of their own are wont to be, such as towns, -~

parishes, and manors; the term /oca/. (where uni-
versal jurisprudence is plainly out of the question)
or the term particular, though this latter is not
very characteristic, might either of them be more
commodious *.

XXVII

Third, with respect to #ime. In a work of Jurispru-
the expository kind, the laws that are in questlon mt-—l".

may either be such as are still in force at the time
when the book is writing, or such as have ceased
to be in force. In the latter case the subject of
it might be termed ancient ; in the former, present
- or lving jurisprudence: that is, if the substantive
Jurisprudence, and no other, must at any rate be
employed, and that with an epithet in both cases.
But the truth is, that a book of the former kind
is rather a book of history than a book of juris-
prudence; and, if the word jur:, ce be ex-
pressive of the subject, it is only with some such
words as history or antiquities prefixed. And as
the laws which are any where in question are
supposed, if nothing appears to the contrary, to

* The term municipal seemed to answer the purpose very
well, till it was taken by an English author of the first
eminence, to signify internal law in general, in contradistine-
tion to international law, and the imaginary law of nature.
It might still be used in this sense, without scruple, in any
other language.
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Cuar. be those which are in force, no such epithet as
“—~— that of present or living commonly appears.

. Where a book is so circumstanced, that the
laws which form the subject of it, though in force
at the time of its being written, are in force no
longer, that book is neither a book of living
jurisprudence, nor a book on the history of juris-
prudence: it is no longer the former, and it never
was the latter. It is evident that, owing to the
.changes which from time to time must take place,
in a greater or less degree, in every body of laws,
every book of jurisprudence, which is of an ex-
pository ,nature,” must, in the course of a few
years, come to partake more or "less of this
condition. )

The most common and most useful object of a
history of jurisprudence, is-to.exhibit the circum-
stances that have attended the establishment of
laws actually in force. But the exposition of the
dead laws which have been superseded, is inse-
parably interwoven with that of the living ones
which have superseded them. The great use of
both these branches of science, is to furnish ex-
amples for the art of legislation*.

* Of what stamp are the works of Grotius, Puffendorf, and
Burlamaqui? Are they political or ethical, historical or juri-
dical, expository or censorial>—Sometimes one thing, some-
times another: they seem hardly to have settled the matter
with themselves. A defect this to which all books must
almost unavoidably be liable, which take for their subject the

2l
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Fourthly, in point. of expression, the laws in o~
question may subsist.either in the form of statute dence, sa-
or in that of customary law. costomary.

Asto the difference between these two bran-

.ches (which respects only the article of form or

expression) it cannot properly. be made appear

-till some progress has been made in the definition
-of a law.

XXIX.
Last The most intricate dlstmctlon of all, and Jumpru-

’

that which comes most frequently on the carpet, —penai—

is that which is mage between the civil branch of
jurisprudencé; and the penal, which latter is wont,
in certain circumstances, to receive the name of
criminal. '
What is a penal code of laws? What a .civil Question,
code? Of what nature are their contents? Is it m&::g
ween

that there are two sorts of laws, the one penal the the civil

other civil, so that the laws in a penal code are all 4, p:m.“d

stated.

pretended law of nature ; an obscure phantom, which, in the
imaginations of those who go in chace of it, pomts some-
times to manners, sometimes to laws ; ; sometimes to what law
is, sometimes to whatit ought to be®. Montesquieu sets out
upon the censorial plan: but long before the conclusion, as
if he had forgot his first design, he throws off the censor, and
puts on the antiquarian. The Marquis Beccaria’s book, the
first of any account that is uniformly censorial, concludes as
it sets out with penal jurisprudence. i

® See Chap. IL [Principles adverse] aiv.
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* Cuar. penal laws, while thé laws in a civil code are all

~—— civil laws? Or is it, that in every law there is
some matter which is of a penal nature, and which
therefore belongs to the penal code and at the
same time other matter which is of a civil nature,
and which therefore belongs to the civil code ? Or
is it, that some laws belong to one code or the
other exclusively, while others are divided between
the two? To answer these questions in any man-
ner that shall be tolerably satisfactory, it will be
necessary to ascertain what 4 /law is ; meaning one
entire but single law : and what are the parts into
which a law, as such, is capable of being distin-
guished : or, in other words, to ascertain what
the properties are that are to be found in every
object which can with propriety receive the appel-
lation of @ law. This then will be the business of
the third and fourth sections: what concerns the
import of the word criminal, as applied to law,
will be discussed separately in the fifth®.

Occasion * Here ends the original work, in the state into which it
;fndth?s"x’ was brought in November, 1780. What follows is now
cluding note. added in January, 1789. :

The-third, fourth, and fifth sections intended, as expressed
in the text, to have been added to this chapter, will not here,
nor now.be given; because to give them in a manner tole-
rably complete and satisfactory, might require a considerable
volume. This volume will form a work of itself, closing the
series of works mentioned in the preface.

What follows here may serve to give a slight intimation of
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the nature of the task, which such a work will have to at- Cnn
XVI

chieve : it will at the same time furnish, not any thing like a W—‘
satisfactory answer to the questions mentioned in the text,
but a slight and general indication of the course to be taken
for giving them such an answer.

What is a law? What the parts of a law ? The subject of By aiaw
these questions, it is to be observed, is the logical, the ideal, m: .n::_

the intellectual whole, not the physical one : the law and not e

_thestatute. An inquiry, directed to the latter sort of object,

could neither admit of difficulty nor afford instruction. In
this sense whatever is given for law by the person or persons
srecognized as possessing the power of making laws, is law.
The Metamorphoses of Ovid, if thus given, would be law.
So much as was embraced by one and the same act of
authentication, 8o much as received the touch of the sceptre
at one stroke, is one law: a whole law, and nothing more.
A statute of George Il. made to substitute an or instead ofan
and in a former statute is a complete law; a statute con-
taining an entire body of laws, perfect in all its parts, would
not be more so. By the word law then, as often as it occurs
in the succeeding pages, is meant tlat ideal object, of which
the part, the whole, or the multiple, or an assemblage of
parts, wholes, and multiples mixed together, is exhibited by
a statute; not the statute which exhibits them.

Every law, when complete, is either of a coercive or uncoer- Everylawis
cive nature, . m or

A coercive law is a command. : a revocation

An uncoercive, or rather a discoercive, law is the revocation, of one.
in whole, or in part, of a coercive law.

What has been termed a declaratory law, so far as it stands A declara-
distinguished from either a coercive or a discoercive law, is not ::;’ ";p:,_
properly speaking a law. It is not the expression of an act Iy speaking,
of the will exercised at the time : it is a mere notification of * "
the existence of a law, either of the coercive or the discoercive
kind, as already subsisting: of the existence of some docu-
ment expressive of some act of the will, exercised, not at the
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Cnn time, but at some former period. If it does any thing more
‘-w—’ than give information“of this fact, viz. of the prior existence’
of a law of either the coercive or the discoercive kind, it
ceases pro tanto to be what is meant by a declaratory law,

and assuming either the coercive or the discoercive quality.

V. Every coercivelaw creates an offence, that is, converts an
m::: act of some sort or other into an offence. It is only by so
mﬂoﬁ d'oing that it can impose obligation, that it can produce coer-

cion.

VI A law confining itself to the creation of an offence, and a
e:;:n":z" law commanding a punishment to be administered in case of
fence, and d the commisgion of such an offence, are two distinct laws;
mgpu[:x':‘h- not parts (as they seem to have been generally accounted
Tener®  hitherto) of one and the same law. The acts they command
laws. arealtogether different; the persons they are addressed to

are altogether different. Instance, Let no man steal; and,
Let the judge cause whoever is convicted of stealing to be hanged.

They might be stiled ; the former, a simple imperative law ;
the other, a punitory ; but the punitory, if it commands the
punishment to be inflicted, and does not merely permit it, is
as truly imperative as the other: only it is punitory besides,
which the other is not.

VII. A law of the discoercive kind, considered in itself, can have
g'gif:"’;n no punitory law belonging to it: to receive the assistance and
have no pu! gupport of a punitory law, it must first receive that of a sim-
:"";3,,,.,. ply imperative or coercive law, and it is to this latter that the
:l‘:ﬂ’"g;: tll::t punitBry law will attach itself, and not to the discoercive one.
intervention Example ; discoercive law. The sheriff has power to hang all
::,::;"_ such as the judge, proceeding in due course of law, shall order

him to hang. Example of a coercive law, made in support of
. the above discoercive one. Let no man hinder the sheriff from
: hanging such as the judge, proceeding in due course of law, shall
order him to hang. Example of a punitory law, made in
support of the above coercive one. Let the judge cause to be

imprisoned whosoever attempts to hinder the sheriff from hanging
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one, whom the judge, proceeding in due course of law, has or- Cuar.
dered him to hang. . SV,

But though a simply imperative law, and the punitory law _ VIIL

. I But a pu-

attached to it, are so far distinct laws, that the former con- yitory Jaw
tains nothing of the latter, and the latter, in its direct tenor, :’;‘:I'e'm‘f“
contains nothing of the former ; yet by implication, and that perative one
a necessary one, the punitory does involve and include the it belongs to.
import of the simple imperative law to which it is appended.
To say to the judge, Cause to be hanged whoever in due form of
law is convicted of stealing, is, though not a direct, yet as
intelligible a way of intimating to men in general that they
must not steal, as to say to them directly, Do not steal - and.
one sees, how much more likely to be efficacious. °

It should seem then, that, wherever a simply-ifnperative IX.

. . . The simply
law is to have a punitory one appended to it, the former imperative
might be spared altogether : in which case, saving the excep- :l?::f;ﬂtbe
tion, (which naturally should.seem not likely to be a.fre- spared, but

.. . for its expo~
quent one) of a law capable of answering its purpose without gtory mat-
such an appendage, there should be no occasion in the te"
whole body of the law for any other than punitory, or in other.
words than penal, laws. And this, perhaps, would be the H
case, were it not for the necessity of a large quantity of
matter of the expository kind of which we come now to speak.

It will happen in the instance of many, probably of most, . X.
possibly of all commands endued with the force of a public ,n:::l:p%‘ﬁ- :
law, that, in the expression given to such a command, it shall troy matter- -
be necessary to have recourse to terms too complex in their
signification, to exhibit the requisite ideas, without the assist-
ance of a greater or less quantity of matter of an expository
nature. Such terms, like the symbols used in algebraical
notation, are rather substitutes and indexes to the.terms
capable of themselves. of -exhibiting the ideas in question,
than the real and immediate representatives of those ideas.

Take for instance the law, Thou shalt not steal : Such a
* command, were it to rest there, could never sufficiently

answer the purpose of alaw. A word of so vague and unex-

\
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gmlll’ plicit a meaning can no otherwise perform this oﬂice, than by
‘—— giving a general intimation of a variety of propositions, each
requiring, to convey it to the apprehension, a more particular
and ample assemblage of terms. Stealing, for example,
(according to a definition not accurate enough for use, but
sufficiently so for the present purpose) is the taking of a thing
which is another’s, by one who has no TITLE so to do, and is
“  conscious of his having none. Even after this exposition,
supposing it a correct one, can the law be regarded as com-
pletely expressed? Certainly not. For what is meant by a
man’s having a TITLE to take a thing ? To be complete, the
law must have exhibited, amongst a multitude of other things,
two catalogues; the one of events to which it has given the
- quality of conferring title in such a case; the other of the
events to which it has given the quality of taking it away.
What follows ? That for & man to have stolen, for a man to
have had no title to what he took, either no one of the articles
contained in the first of those lists must have happened in
., his favour, or if there has, some one of the number of thase
contained in the second, must have happened to his preju-
dice. '
XL Such then is the nature of a general law, that while the
. mm imperative part of it, the punctum saliens as it may be termed,
rative bulkis of this artificial body, shall not take up above two or three
not peculiar
to legislative Words, its expository appendage, without which that impera-
tive part could not rightly perform its office, may occupy
a considerable volume.

But this may equally be the case with a private order
given in a family. Take for instance one from a bookseller
to his foreman. Remove, from this shop to my new one, my
whele stock, according to. this printed cataloguc.— Remove,
Jrom this shop to ;my new one, my whole stock, is the imperative
matter of this order; the catalogue referred to contains the
expository appendage. ‘

xi..  The same mass of expository matter may serve in common

The same in i
massof  [oF, may appertain in common to, many commands, many
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masses of imperative matter. Thus, amongst other things the \Cuar.
catalogue of collative and ablative events, with respect to titles _X,IL
above spoken of, (see No. IX. of this note) will belong in mﬁ’
common to all or most of the laws constitutive of the va- serve in
rious offences against property. Thus, in mathematical dia- m&
grams, one and the same base shall serve for a whole cluster

of triangles,

Such expository matter, being of a complexion so different _ XIIL
from the imperative, it would be no wonder if the connec- E.": m
tion of the former with the latter should escape the obser- ter essential

. . . . to law, is apt
vation : which, indeed, is perhaps pretty generally the case. tobeconceal-
And s0 long as any mass of legislative matter presents itself, 3.2 =d by
which is not itself imperative or the contrary, or of which the matter.
connection with matter of one of those two descriptions is
not apprehended, so long and so far the truth of the propo-
sition, That every law is a command or its opposite, may remain
unsuspected, or appear questionable; so long also may the
incompleteness of the greater part of those masses of legis-
lative matter, which wear the complexion of complete laws
upon the face of them, also the method to be taken for ren-
dering them really cemplete, remain undiscovered.

A circumstance, that will naturally contribute to increase  XIV.
the difficulty of the discovery, is the great variety of ways in ment is fa-

which the imperation of a law may be conveyed—the great :m‘g

.. variety of forms which the imperative part of a law may in- tude of indi.

e e . . rectfc i
discriminately assume: some more directly, some less di- whic;:l;::’;;:

rectly expressive of the imperative quality. Thou shalt not ::f;’c:’:;
steal. Let no man steal. Whoso stealeth shall be punished so ble of being
and so. If any man steal, he shall be punished so ond so. couched.
Stealing is where a man does s0 and 30 ; the punishment for

stealing is so and so. To judges, so and so named, and so and

80 constituted, belong the cognizance of such and such affences ;

viz, stealing—and 20 on. These are but part of a multitude

of forms of words, in any of which the command, by which

stealing is prohibited might equally be couched: and it is



272

Crar.

XV.
Number

of the laws
in a code,
bhow de-

OF THE LIMITS OF THE

manifest to what a degree, in some of them, the imperative’
quality is clouded and concealed from ordinary apprehen-
sion. i

After this explanation, a general proposition or two, that
may be laid down, may help to afford some little insight into
the structure and contents of a complete body of laws.—So -
many different sorts of offences created, so many different
laws of the coercive kind : so many exceptions taken out of
the descriptions of those oﬁ'ences, so mauny laws of the dis--
coercive kind.

To class offences, as hath been attempted to be done in the
preceding chapter, is therefore to class laws : to exhibit a
complete catalogue of all the offences created by law, includ--
ing the whole mass of expository matter necessary for fixing
and exhibiting the import of the-terms contained in the
several laws, by which those offences are respectively created,
would be to exhibit a complete collection of the laws in force :
in a word, a complete body of law; a pannomion, if so it

"~ 'might be termed.

XVIL

Generalidea
of the limits

between a
civil and

From the obscurity in which the limits of a law, and the
distinction betwixt a law of the civil or simply imperative
kind and a punitory law, are naturally involved, results the

penal code. pbscurity of the limits betwixt a civil and a penal code be-

twixt the civil branch of the law and the penal.

The question, What parts of the total mabs of legislative
matter belong to the civil branch, and what to the penal ? sup~
poses that divers political states, or at least that some one
such state,” are to be found, having as well a civil codeas a
penal code, each of them complete in its kind, and marked
out by certain limits. But no one such state has ever yet
existed. :

To put a question to which a true answer can be given, we
must substitute to the foregoing question some such one as
that which follows:

Suppose two masses of legislative matter to be drawn up
at this time of day, the one under the name of a civil code, the
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other of a penal code, each meant to be complete in its ‘i‘#ﬁ
kind—in what general way, is it natural to suppose, that the —
different sorts.of matter, as above distinguished, would be °
distributed between them ? .

To this question the following answer seems hkely to come
as near as any other to the truth.

The civil code would not consist of a collection of civil
laws, each complete in itself, as well as clear of all penal
ones. : c -

Neither would the penal code (since we have seen that it
could not) consist of a collection of punitive laws, each not
only complete in itself, but clear of all civil ones. But

The civil code would consist chiefly of mere masses of ex- xvn.
pository matter. The imperative matter, to which those m code.
masses of exposltory matter respectively appertained, would
be found—not in that same code—not in the civil code—nor
in a pure state, free from all admixture of punitory laws; but
in the penal code—in a state of combination—involved, in.
manner as above exylamed in so many correspondent puni-
tory laws, - ,

The penal code then would consist pnncnpally of pumnve XVIIL
laws, involving the imperative matter of the whole number of o m” of
civil laws: along with which would probably also be found code.
various masses of expository matter, appertaining, not to the,
civil, but to the punitory laws. The body of penal law, -
enacted by the Empress-Queen Maria Theresa, ag'rees pretty °
well with this account.

The mass of legislative matter published in French as well XIX.
as German, under the auspices of Frederic 11d. of Prussia, {,.';‘:;&g:
by the name of Code Frederic, but never established with imperative
force of law*, appears, for example, to be almost wholly m”
composed of masses ‘of expository matter, the relation of in the ex-
which to any imperative matter appears to have been but myyer,
very imperfectly apprehended. '

* Mirabeau sar la Monarchie Prussienne, Tom. v. Liv. 8. p. 215.
VOL. II. T
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Cur- In that enormous mass of confusion and inconsistency,
T the ancient Roman, or, as it is termed by way of eminence,
Sointhe the civil law, the imperative matter, and even all traces of
Romanlaw. the imperative character, seem at last to have been smothered
in the expository. Esto had been the language of primaval
simplicity : esto had been the language of the twelve tables.
By the time of Justinian (so thick was the darkness raised
by clouds of commentators) the penal law had been crammed
into an odd corner of the civil——the whole catalogue of
offences, and even of crimes, lay buried under a heap of ob-
ligations—will was hid in opinion—and the original esto had
transformed itself into videtur, in the mouths even of the
most despotic sovereigns.
In "g}m. Among the barbarous nations that grew up out of the ruins
barian codes Of the Roman Empire, Law, emerging from under the moun-
:mm tain of expository rubbish, reassumed for a while the lan-
guage of command: and then she had simplicity at least, if
nothing else, to recommend her.
mﬁ‘f_‘ Besides the civil and the penal, every complete body of
;:ml code, law must contain a third branch, the constitutional.
withthe two  The constitutional branch is chiefly employed in confer-
others.  ring, on particular classes of persons, powers, to be exercised
for the good of the whole society, or of considerable parts of
it, and preseribing duties to the persons invested with those
powers.
The powers are principally constituted, in the first in-
stance, by discoercive or permissive laws, operating as ex-
C ceptions to certain laws of the coercive or imperative kind,
Instance: A taz-gatherer, as such, may, on such and such an
occasion, take such and such things, without any other TITLE,
The duties are created by imperative laws, addressed to
the persons on whom the powers are conferred. Instance:
On such and such an occasion, such and such a taz-gatherer
shall take such and such things.. Such and such a judge shall,
in such and such a case, cause persons so and so offending to be
hanged. -

€ Pt M ase ¢ e et e e s - - e s
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The parts which perform the function of indicating who g;‘ﬁ
the individuals are, who, in every case, shall be considered “— ~~
as belonging to those classes, have neither a permissive
complexion, nor an imperative.

" ‘They are so many masses of expository matter, appertain-
ing in common to all laws, into the texture of which, the
names of those classes of persons have occasion to be insert-
ed. Instance; imperative matter :—Let the judge cause
whoever, in due course of law, is convicted of stealing, to be
hanged.  Nature of the expository matter :—Who is the
person meant by the word judge ? He who has been invested
with that office in such a manner: and in respect of whom
no event has happened, of the number of those, to which the
effect is given, of reducing him to the condition of one
divested of that office. ’

Thus it is, that one and the same law, one and the same Tﬁ
command, will have its matter divided, not only between two matter of
great codes, or main branches of the whole body of the laws, ﬁyl: &
the civil and the penal; but amongst three such branches, vided a-
the civil, the penal, and the constitutional. m‘gjdu

In countries, where a great part of the law exists in no _XXIV.
other shape, than that of what in England is called common ﬁm
law but might be more expressively termed judiciary, there g‘;;‘z;l:’t“;
must be a great multitude of laws, the import of which can- ists every
not be sufficiently made out for practice, without referring :’:::;:."
to this common law, for more orless of the expository matter f'mr than
belonging to them. Thus inEngland the exposition of the word common or
title, that basis of the whole fabrick of the laws of property, is {::"""”
no where else to be found. And,as uncertainty is the very
essence of every particle of law so denominated (for the
instant it is clothed in a certain authoritative form of words
it changes its nature, and passes over to the other denomi-
nation) hence it is that a great part of the laws in being in
such countries remain uncertain and incomplete. What are

those countries? To this hour, every one on the surface of

the globe. .
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%7‘1?' Had the science of architecture no fixed nomenclature
T belonging ‘to it—were there no settled names, for distin-
Hm"h guishing the different sorts of buildings, nor the different
f;m parts of the same building from each other—what would
science of it be? It would be what the science of legislation, considered
:m with respect to its form, remains at present.
in respect of . - Were there no architects who could distinguish a dwelling-
¥sferm. house from a bamn, or a side-wall from a ceiling, what
. would architects be ? They would be what all legislators are
at present. ) ‘ : ‘
XXVL - From this very slight and imperfect sketch, may be collec-
mau ted not an answer to the questions in the text but an intima-
exemplifica- tion, and that but an imperfect one, of the course to be
tion of the .. :
difficalty as taken for giving such an answer; and, at any rate, some idea
i"’:;'o:;me of the difficulty, as well as of the neeessity, of the task.
of this If it were thought necessary to recur to experience for
l:cmf_ proofs of this difficulty, and this necessity, they need not be
l.nt:i?&: © long wanting. '
powers of Take, for instance, so many well meant endeavours on the
represents. PArt of popular bodies, and so many well meant recommend-
ml"' ations in ingenious books, to restrain supreme representative
assemblies, from making laws in such and such cases, or to
such and such an efféct. Such laws, to answer the intended
purpose, require a perfect. ximnt.ery in the science of"law,
considered in respect of its form—in the sort of anatomy
spoken of in the preface to this work: but a perfect, or even
a moderate insight into that _science, would prevent theiy
being couched in those loose and inadequate terms, in which
they may be observed so frequently to be conceived; as a
perfect acquaintance with the dictates of utility on that head
would, in many, if not in most, of those instances, discounsel
the attempt. Keep to the letter, and in attempting to
prevent the making of bad laws, you will find them prohibit-
ing the making of the most necessary laws, perhaps even of

all laws: quit the letter, and they express no-more than if
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each man were to say, Your laws shall become ipse facto Cumar.
void, as often as they contain any thing which is.not to my J_K&
mind, o .

Of such unhappy attempts, examples may be met with in :
the legislation of many nations : but in none more frequently
than in that newly-created nation, one of the most enlightened,
if not the most enlightened, at this day on the globe.

Take for instance, the Declaration of Rights, enacted by XXVIL
the state of North-Carolina, in convention, in or about the Example.
month of September, 1788, and said to be copied, with a declarations
small exception, from one in like manner enacted by the state °f rights
of Virginia®*. _

* The following, to go no farther, is the first and funda- .
mental article.

“ That there are certain natural nghts, of wlnch men,
“ when they form a social compact, cannot deprive or. divest
« their posterity, among which are the enjoyment of life and
« liberty, with the means of acquiring, possessing, and pro-
‘“ tecting property, and pursuing and obtaining happiness
‘ and safety.

Not to dwell on the oversight of confining to posterity. the.
benefit of the rights thus declared, what follows? That—as
against those whom the protection, thus meant to be afforded,
includes—every law, or other order, divesting a man of the
enjoyment of life or liberty, is void.

Therefore this is the case, amongst others, with every,
coercive law.

Therefore, as against the persons thus protected, every
order, for example, to pay money on the score of taxation,
or of debt from individual to individual, or otherwise, is void ;
for the effect of it, if complied with, is ¢ to deprive and divest
him,” pro tanto, of the enjoyment of liberty, viz. the liberty,
of paying or not paying as he thinks proper: not to mention

* Recherches sur Les Etats Unis, 8vo. 1788, Vol L. p. 158.
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the speeies opposed {0 imprisomment, in the event of such a
mede of coercion’s being resorted to: likewise, of property,
which is itself, a  means of acquiring, possessing, and protec-
“ ting property, and of pursuing and obtaining happiness and
“ safety,” .

Therefore also, as against such persons, every order to
attack an armed enemy, in time of war, is also void : for, the
necessary effect of such an order is, “ to deprive some of
< them of the enjoyment of life.”

The above-mentioned consequences may suffice for exam-
ples, amongst an endless train of similar ones*.

® The Virginian Declaration of Rights, said, in the French work above
quoted, to have been enacted the 1st of June, 1776, is_not inserted in the
publication entitled  The Constitutions of the several independent states of
Americs, §o." Published by order of Congress: Philadelphia printed. Re-
printed for Stockdale and Walker, London, 1782 : though that publication
contains the form of government enacted in the same convention, between the
6th of May and the 5th of July in the same year.

But in that same publication is contained a Declaration of Rights, of the
province of Massachusets, dated in the years 1779 and 1780, which in its first
article is.a little similar: also one of the province of Pennsyloania, dated
between July 15th and September 28th, in which the similarity is rather
more cansiderable,

Moreover, the famous Declaration of Independence, published by Congress
July 5th, 1776, after a preambular opening, goes on in these words: « We hold
these truths to be self-evident ; that all men are created equal: that they are
endued by the creator with certain unalienable rights: that amongst those are
life, liberty, and the pursuit of happiness.

The Virginian Declaration of Rights is that, it seems, which claims the
honour of having served as a model to those of the other Provinces ; aud in
respect of the above leading article, at least, to the above-mentioned general
Declaration of Independency. See Recherches, &c. 1. 197.

Who can help lamenting, that so rational a cause should be rested upon
reasons, so much fitter to beget. objections, than to remove them? '

But with men who are unanimous and hearty about measures, nothing so
weak but may pass in the character of a reason : nor is this the first instance
in the world, where the conclusion has supported the premises, instead of the,
premises the conclusion. ’
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Leaning on his elbow, in an attitude of profound and Cuar.
solemn meditation, ¢ What a multitude of things there are,” é.zn_'_.
(exclaimed the dancing-master Marcel,) « in a minues ?”—

May we now add ?—and in a law.

THE END.

ERRATUM.
Pageft &7" to 73, hoad line, for “ Classes of offences,” read *‘ Division
‘ences.
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