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CLEAN AIR ACT: TITLE V INDUSTRIAL
PERMITTING REQUIREMENTS

TUESDAY, AUGUST 1, 1995

U.S. Senate,
Committee on Environment and Public Works,

Subcommittee on Clean Air, Wetl.ands, Private
Property and Nuclear Safety,

Washington, DC.
The subcommittee met, pursuant to notice, at 2:01 p.m. in room

406, Senate Dirksen Building, Hon. Lauch Faircloth [chairman of

the subcommittee] presiding.

Present: Senators Faircloth, Inhofe, Thomas, and Graham.

OPENING STATEMENT OF HON. LAUCH FAIRCLOTH, U.S.
SENATOR FROM THE STATE OF NORTH CAROLINA

Senator Faircloth. Good morning, and thank you for the attend-
ance we have today, and thank you to the audience. Obviously
there's a lot of interest in this subject, and, well, there should be.

It's a most important one.

There's a growing sentiment across the country that the Clean
Air Act is way off course. Federal bureaucrats administering the
Act, mainly the EPA, are wrong in their mandates of a "one-size-

fits-all" prescription for clean air to the detriment of our citizens,

jobs, and frankly, to the goal of clean air.

Before I continue, let me state in very clear language, because
I believe strongly, as most Americans do, that I am for clean air.

It's totally necessary for our lives and for our country and for the
world. However, the question that is now ready for debate is how
best to achieve improvements in air quality by employing practical,

reasonable, cost-effective science-based approaches.
I believe that a great deal of financial and other resources could

be focused on improving air quality instead of diverted to mindless
paperwork exercises to ensure that bureaucrats have jobs. Since
last November's election, we have heard much about flexibility

from EPA. As part of this new era of goodwill, EPA has expressed
an interesting in pursuing administrative fixes to the States' nu-
merous complaints with the Clean Air Act and its implementation.
But the inescapable fact is that EPA is incapable of providing the

fixes needed. The Agency simply does not have the basic cost-bene-
fit cultural orientation required to comprehend and solve problems
with the Act's implementation. EPA is not nearly as constrained by
the concept of opportunity cost as are business people and State of-

ficials. Businesses and States must make difficult choices about
how to spend limited dollars. Money spent on jumping through
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EPA's hoops cannot be spent on advancing new technologies that
actually improve the environment.
That is perhaps the most disturbing aspect about Title V. De-

spite its massive costs and the creation of a huge new bureaucracy,
it was never intended to and will not result in significant improve-
ment in air quality. Title V permits were supposed to simply be
recordkeeping permits. They were not designed to impose addi-
tional limits on a mission. They were designed to collect all applica-
ble Federal limits and requirements together in a single permit.

In short, the Title V program is a massive paperwork exercise
that will do little or nothing to improve air quality. In fact, the pro-

gram could even hurt air quality by depriving American industry
of flexibility. The Title V program inhibits technological improve-
ments, thus reducing incentives for environmental change. Even
with all of Title Vs original defects, EPA has devised ways to make
the program even more onerous and less useful.

Five years after the passage of the Clean Air Act Amendments
of 1990, all States and industries have from EPA is a long history
of issuances and retractions of proposed regulations and guidance.
There are now about 1,000 pages worth of guidance on Title V. And
if we've learned one thing from the program, it is this: thousands
of pages of often contradictory and ever-changing guidance will be
forthcoming in the future.

Finally, and what's perhaps most disturbing, EPA has attempted
to alter the intent of the Clean Air Act by promising operational
flexibility for businesses which agree to emission limits. EPA has
taken a record-keeping program and used it to hold the American
business community hostage. The original proponents of the Act
understood that operational flexibility was essential for businesses
to remain competitive, especially in the "quick-or-dead" world of

cutting-edge industries.

EPA has twisted that understanding and conditioned such flexi-

bility upon business looking the other way while EPA expands the
reach and scope of the program. This is totally unacceptable. We
need to make sure that common sense gains a toehold in this pro-

gram.
Given the extent of uncertainty and confusion surrounding the

program, I believe that a temporary suspension of Federal enforce-

ability should be seriously considered, at least until EPA actually

finalizes some of the regulations concerning the program. I believe

we need to examine what the role of business, that is, the employ-
ers of this Nation, should be in addressing the problems in Title

V.

Finally, I believe we need to take a hard look at whether States
are better equipped to do the job. I mentioned earlier that busi-

nesses and States are already facing more than 1,000 pages of in-

structions about this program. That's 1,000 pages of instructions

just about Title V.

I recently asked a State official if, given a chance, she could sim-
plify the program. And she said, "Senator, I can write regulations
that incorporate the intent of Title V in three sentences. States
shall codify in a single document all the Federal requirements that
apply to any sources subject to Title V of the Clean Air Act Amend-
ments of 1990. As changes are made to such facilities. States shall



use their own 'new source' procedures as appropriate to allow these
changes, and shall automatically add these changes to the operat-

ing permits. States shall use their own existing reporting require-

ments to make certain that sources comply with the terms of their

permit."
Of course, to be able to make a program that simple and that

thorough, we might need more legislative relief and fewer bureau-
crats.

I would like to now ask the first panel of witnesses to be seated
at the witness table. Mr. David Hawkins, Dr. Paul Eisele, Mr. Dan
Bartosh, and Mr. Richard Wimbish.
While they're coming forward to take their chairs, I'd like to give

you just a brief overview of how we will proceed. We have eight
witnesses who will be testifying today. And I want to also mention
that not all members of the subcommittee are with us today. We
do have subcommittee staff who are here, both Republican and
Democrat, and they will be monitoring and reporting back to their

members.
While you listen to the testimony today, whether you approve or

disapprove, we would like for you to keep it to yourselves, no out-

ward response. Each witness will be allocated 5 minutes to give his

or her opening statement. As you see, the lights will be here. The
yellow means to begin to conclude, and when the red comes on, we
hope you will stop shortly thereafter.

Following all of the 5-minute comments by each witness, I will

then ask any members of the subcommittee if they would like to

ask questions.

If we are ready to begin, let me introduce the first member of the
panel. We will start with Mr. David Hawkins.

STATEMENT OF DAVID G. HAWKINS, SENIOR ATTORNEY,
NATURAL RESOURCES DEFENSE COUNCIL

Mr. Hawkins. Thank you, Mr. Chairman. Let me thank you for

inviting Natural Resources Defense Council to participate in this

hearing. Our organization has participated extensively over the
years in Clean Air Act implementation and in the Title V operating
permit program.

I would like to summarize my opening statement, and if I could
have the full statement in the record, I would appreciate that.

Senator Faircloth. So ordered.
Mr. Hawkins. Thank you.
Your opening statement, Mr. Chairman, has included a number

of challenging propositions, and I think this hearing will be valu-
able if it provides all of us with different perspectives on those
propositions and the issues that they raise.

I would like to make four points that try to highlight the themes
in my testimony. The first is that we've made enormous progress
on clean air objectives, but the job is not yet done. Millions of tons
of pollutants are now out of the air, compared to what would be
in the air today as a result of the Federal program. It has provided
a structure for States to make progress that they were unable to

make on their own prior to the enactment of the 1970 law.
But there is much to be done—the American Lung Association

last week simply summarized the fact that there have been hun-



dreds of violations of the existing ozone standard already this sum-
mer. We have particulate problems that are still very pronounced,
and are associated with very significant health impacts. And those
are just mentioning a couple of items.
To make further progress toward completing the job, we're going

to have to use all available tools. One of the tools is better compli-
ance. I would submit that the operating permit program is an im-
portant method of achieving better compliance. Let me just give a
couple of points on that.

As you said in your opening statement, the intent of the program
is to provide a compilation of the federally enforceable obligations
that an air pollutant emitting source has. That is something that
does not occur in many States in the absence of a Federal operat-
ing permit program, and something that the program can indeed
deliver. Its benefits are that with such a compilation, it will clarify

the source's obligations, for the source operator as well as for the
enforcement agencies and for the public at large—the neighbors
around these sources.

Critical to that objective is the ability to improve compliance. We
think that the operating permit program will indeed result in emis-
sion reductions because emission reductions don't occur from put-
ting a rule on a piece of paper. Emission reductions occur when the
emitter complies with those requirements.
So any tools that we have to improve compliance are tools that

will reduce emissions. By having a program which puts in front of
the source operator, the public and the enforcement agencies in an
understandable form, the collection of those obligations, and the
emission monitoring and reporting requirements that go along with
it, we should be able to do a better job of finding out where the
compliance problems are and improving that compliance perform-
ance.
The third point I'd like to make relates to the need for public

participation. In many ways, these permit programs are a state-

ment to the public of what this source's performance obligations
are, and while the intent of the program is to codify existing State
air quality programs, as has been noted by many, those programs
are complicated to understand. Their requirements are dispersed
throughout various documents that have been generated over a 20-

year period, and unfortunately, it is not a clear and simple matter
to incorporate them accurately into a compiled document.

So safeguards are needed to ensure that they are compiled cor-

rectly. A permit shield operates once a permit has been approved.
It's important that there be an opportunity for the public to partici-

pate. After all, it is the public's air that these emitters are using.

It's important that the public have a role to play.

My final point is the need for these programs to include adequate
compliance and monitoring provisions. In my statement, I indicate

this is perhaps where we have the greatest concern about the agen-
cy's program. It has not established adequate monitoring provi-

sions. It runs the risk, if it isn't watched carefully, of having paper
compliance certifications that don't have any gold to back them up,

gold in the form of information.
Finally, I would just like to thank you for conducting these over-

sight hearings. It's critical for Congress to be actively engaged in



the implementation of these programs. I hope that while your con-

cern today is with the complexity and costs associated with the pro-

gram, you will also find the opportunity to look at the performance
in delivering clean air. There are ways that oversight can actually

help the agency do a better job at bringing clean air to the public.

Thank you very much.
Senator Faircloth. Thank you, Mr. Hawkins, and we certainly

will take a full, and not a narrow view, of the program.
Dr. Paul Eisele, Director of Health, Safety and Environmental

Affairs, for Masco Corporation.

STATEMENT OF PAUL EISELE, DIRECTOR, HEALTH, SAFETY
AND ENVIRONMENTAL AFFAIRS, MASCO CORPORATION

Mr. Eisele. Grood afternoon, Mr. Chairman. If it's agreeable to

the subcommittee, I'd like to summarize and request that my full

written statement be included in the record.

Senator Faircloth. We certainly will, it will be done.

Mr. Eisele. Thank you.

I'm Dr. Paul Eisele, Director of Health, Safety and Environ-
mental Affairs for Masco Corporation. Masco Corporation is the

largest furniture, kitchen cabinet and plumbing product manufac-
turer in the United States, with over 200 small- to mid-sized manu-
facturing operations. While Masco is a comparatively large corpora-

tion, most in the furniture industry can be characterized as small
business manufacturers.
Masco facilities are located in a number of States. For example,

we have about 12,000 employees in North Carolina, 500 in Ken-
tucky, and 2,000 in California. Forty percent of our manufacturing
facilities will require Title V permits.

I'm appearing on behalf of the American Furniture Manufactur-
ers Association, the largest furniture industry trade association in

the United States. The industry takes seriously its responsibility to

help the Nation meet its Clean Air Act goals, even though our in-

dustry accounts for less than one half of one percent of VOC emis-

sions. For example, Masco has participated in voluntary EPA ini-

tiatives to reduce emissions, specifically the EPA's 3350 program.
Recently, the American wood finishing industry concluded an his-

toric rulemaking with EPA, States and environmental groups, es-

tablishing RACT and MACT rules for the industry. I was privileged

to serves as a co-chair of the industry group in this activity. Our
industry's efforts and commitment were recognized in a 1995 letter

from EPA Administrator Carol Browner, and I quote: "You are to

be commended for incorporating pollution prevention into all as-

pects of the agreement, and for your innovation in dealing with the

challenges of such a diverse industry and complex emissions
source. Your work is a credit to industry-environmental-govern-
mental cooperation."
The industry's principal concern during the "reg-neg process" was

to achieve reduced air emissions in a manner that allowed the

greatest operational flexibility. Through the negotiation process,

the industry was able to achieve its goal of flexibility in exchange
for tighter controls of potentially toxic compounds, which was the

concern of the negotiators from the environmental groups.



The bright Hghts of this mutual success have been significantly

dimmed, however, by ongoing development of the vehicle that
translates these rules into a compliance program for each of our
plants, that is, the Title V air permit. While the negotiators at the
wood-finishing regulation table were looking at ways to make air

emission reduction process flexible under Titles I and III of the Act,

EPA was expansively interpreting the statutory requirements of

Title V of the Act, and decreasing the flexibility employers need to

meet customer desires and achieve timely, sound environmental re-

sults.

While the wood-finishing negotiations were working on making
the emission rules simple so that they could be understood and im-
plemented by small woodworking shops, the EPA was developing
rules that only the most sophisticated environmental attorneys and
engineers could understand.
We believe that Title V can be most effective as a mechanism to

provide total facility air emissions to the appropriate local. State
and Federal regulatory officials. The public should also have access

to this information and the right to public review and comment at

the initial stage of granting an operating permit. We also believe

that Title V is the proper place within the statute to contain the

legitimate applicable requirements, in our case furniture, Titles I

and III are the most applicable.

Title V should not be a stand-alone additional enforcement mech-
anism as it has become. Unlike many industries that can chart

long-range operational needs for product development, furniture

manufacturing runs on short cycles. We are a fashion industry, and
every 6 months fashions and our manufacturing plans change. We
have spent a good deal of time and worry on how we can make the

manufacturing shifts necessary under a proposed permit system
which can require continuous permit modifications with concomi-
tant public hearings, etc., the seemingly minor changes in finishing

material use.

I believe that the implementation of Title V should maintain a
distinction between a State's New Source Review program and the

Federal Operating Permits program. New Source Review is best

handled between the local agency and EPA without involving every

permit applicant.

I'm also concerned about the potential for abuse of the public re-

view process, should public input be required for even minor proc-

ess changes. Industry knows from experience that there are inter-

est groups who do not share our goal of reconciling strong environ-

mental protection with economic vitality.

We've begun to review the Agency's July 10 Title V white paper.

We compliment the Agency on beginning to address some of the

problems raised by the States and employers. However, until the

changes discussed in the white paper have been finalized, there are

continuing questions about what comprises a complete operating

permit.
Therefore, rather than subjecting employers and their workers to

enforcement uncertainty, we propose a delay in the Federal en-

forceability of these requirements for at least 2 years, and until

such times as the States, the public and employers have certainty

of the requirements they must meet. This does not and should not



be interpreted to waive our responsibility to provide our emissions
inventories or our obligations to meet Titles I and III substantive
requirements as agreed to in the regulatory negotiations.

As a permittee, I am caught on the horns of a dilemma. Is unrea-
sonable certainty better than reasonable uncertainty? That is,

would we be better off accepting a rigid and inflexible permitting
scheme in return for the certainty of knowing the ground rules in

advance? Or should our planning be suspended while EPA settles

on a more workable approach?
Clearly, forcing a choice between these options is neither reason-

able, fair nor in the public interest. I am hopeful that the oversight

process initiated by this Congress will result in a sound and flexi-

ble permitting framework that provides sufficient guidance for fa-

cilities to comply with EPA's goals, but which also accommodate
the process changes necessary to the success of American industry.

I appreciate Mr. Hawkins' statement that the NRDC is now sup-

porting streamlining and flexibility in the Title V process. While
the devil may be in the details, if the EPA had already promul-
gated such an approach, I would not be here today. Indeed, it is

because of EPA's numerous, overly burdensome past proposals that

we believe the Congress should now act by adding certainty to this

process.

I appreciate the opportunity for presenting the viewpoints of

small to midsize manufacturing operations, and I'm prepared to an-

swer any questions.

Senator Faircloth. Thank you. Dr. Eisele.

And Mr. Bartosh, we have on the floor right now a roll call vote

to invoke closure on the reauthorization of the State Department.
If you will excuse me, I will be back in about 5 minutes, as quick
as I can go vote and return. We'll be in recess for a few minutes.

[Recess.]

Senator Faircloth. We'll come back in order.

We were just having a visit from Senator Chafee, the Chairman
of the EPW Committee. He can't stay with us, but he stopped by
to wish us well, and be on his way to other work. And Mr. Bartosh,

if you will bear with us a minute. Senator Inhofe and Senator
Thomas have joined us. And I think they have opening statements,

and we will start with you. Senator Inhofe, for your statement.

OPENING STATEMENT OF HON. JAMES M. INHOFE, U.S.

SENATOR FROM THE STATE OF OKLAHOMA
Senator iNHOFE. Thank you, Mr. Chairman.
The hearing today on the implementation of the Title V of the

Clean Air Act is critical, since this is one of the most onerous and
burdensome sections of a very cumbersome environmental law, the

Clean Air Act. Title V is not about providing cleaner air for Ameri-
cans to breathe, its only accomplishment is to provide volumes of

paper for regulators for enforcement purposes.
Title V requires facilities to compile all of the Clean Air Act re-

quirements into one permit application, which has resulted in ap-

plications totaling thousands of pages, which must be changed
every time a process is slightly altered. It does not clean the air,

improve the quality of life, or encourage companies to make envi-
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ronmentally sound decisions. In fact, Title V has the opposite ef-

fect.

Companies are not given the incentive to make environmentally
sound changes in their processes, since any change would require
the reopening of a permit including the months long public hearing
steps. In a hearing on the House side in May, Intel Corporation
raised the environmental issue as well as the economic issue of the
months in delays every time they want to change their process. It

makes it impossible to keep up with foreign competition. They are
put at an extreme disadvantage which is endangering the competi-
tiveness of the industry.

I know this foreign competition issue well. The oil and gas indus-
try in Oklahoma is in danger from foreign competition, largely be-

cause of regulatory burdens placed on the industry by our costly,

both in dollars and jobs, environmental laws. Title V is adding
greatly to the burden on our domestic petroleum industry, which
is a national security issue.

Currently under Title V, if an oil refinery has an equipment fail-

ure, and must install new devices, they would be in danger of vio-

lating the rule or permit which could shut the entire plant down.
In addition, the rules of Title V permit aggregate oil and gas explo-

ration and production sides in order to make the major source re-

quirements of the law.

This makes no sense to anyone who has ever been in oil fields.

Many times, operations are scattered across many miles in remote
areas, and individually emit very low levels of air pollutants. I can
just imagine some bureaucrat tucked away in an office in Washing-
ton, DC, dreaming up this regulation, having never been to Okla-
homa, or never having seen an oil well.

This program adds nothing to environmental protection. It just

creates expensive monitoring, recordkeeping, reporting and compli-

ance certification obligations. I think we'd all be better off if we'd
just repeal the entire Title V.

According to the Competitive Enterprise Institute, it wouldn't
have any appreciable effect in the air we breathe if we did repeal

it, but it would make America more competitive again. One of the

more outspoken radio talk show hosts said something the other day
I thought was kind of interesting, he said, if you really want to be
competitive with the Japanese, export our regulations to Japan and
we'll be more competitive. So Mr. Chairman, I think this is a jobs

bill, not a clean air bill.

Senator Faircloth. Thank you. Senator Inhofe. I failed to men-
tion that Senator Inhofe, for those of you that didn't know, is from
Oklahoma, and is a great addition to the Senate.
Senator Inhofe. Can I make a unanimous consent request that

we add an editorial that appeared in the Daily Oklahoman May 27
of this year called "Cleaning Up Red Tape" as part of the record.

[The editorial follows:]

[From the Saturday Oklahoman & Times, May 27, 1995]

Cleaning Up Red Tape

Most Americans agree a certain amount of government regulation is inevitable

and even beneficial. But they feel Congress, in passing regulatory law, and agencies,

in writing the actual rules, have gone too far in many instances.



That undoubtedly accounts for much of the anti-government feeUng prevalent in

the country today. Occasional horror stories of regulatory enforcement gone wild

don't help any.

The Republican-dominated Congress is engaged in rewriting the "clean laws"—the

1990 amendments to the Clean Air Act and the 1972 Clean Water Act. Democrats
in general and environmentalists in particular are horrified. They claim the changes
would "turn the clock back" on decades of environmental improvement and protec-

tion.

The bureaucrats and environmental extremists have done it to themselves, and
now the public is up in arms.
One example of excessive and costly regulation is Title V of the Clean Air Act.

As explainea by Ben Lieberman of Competitive Enterprise Institute, it makes no

substantive additions to the air pollution control measures in the rest of the law.

It does, however, compel about 34,000 industrial sites to obtain air emission permits

that compile all of the Act's other requirements into a single enforcement document.
Both corporations and State environmental agencies, to whom the permits must

be submitted, are finding out how expensive implementing the program will be.

Lieberman says that, as enacted, the law required revisions to existing permits only

when the permit holder made a relatively large change in its operations.

However, the Clinton Administration expanded the requirements so that all but
the most minute process changes invoke procedural steps that may take several

months to complete, Lieberman says. Companies making a change must wait for ap-

proval or risk legal penalties and the expense of undoing the changes should the

revised permit application later be denied.

Lieberman recommends repealing Title V outright, insisting it wouldn't make any
appreciable difference in the air we breathe but would lessen damage to American
competitiveness.

Senator Faircloth. Thank you, Senator.
Senator Craig Thomas, from Wyoming.

OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR
FROM THE STATE OF WYOMING

Senator Thomas. Thank you, Mr. Chairman, I'll be very brief.

First of all, we do have oil wells in Wyoming also. I'm glad you're

having an oversight hearing, and there have been successes and
failures in the Clean Air Act, and we need to sort through them
to make some determinations as to whether legislative changes
should be made in 1997. So I think it's good.

My interest, of course, or much of it, is in the idea of utilizing

clean coal, much of which is produced in our State. And we've had
some difficulties in that, some restriction in interstate commerce,
in the movement of coal, that sort of conflict I think with this law.

However, today the hearing concerns the way the law is adminis-

tered in terms of ability to be competitive, whether the costs are

compatible with the results.

I look forward to hearing the witnesses. I might mention to that

fugitive dust in the mining area is a subject we're very interested

in and very concerned about in terms of how it impacts the com-
petitiveness. Mr. Chairman, thank you for the hearing.

Senator Faircloth. Thank you. Senator Thomas.
And now, Mr. Dan Bartosh, Corporate Environmental Manager,

Texas Instruments Incorporated, Dallas, TX.

STATEMENT OF DAN V. BARTOSH, JR., CORPORATE
ENVIRONMENTAL MANAGER, TEXAS INSTRUMENTS, INC.

Mr. Bartosh. Thank you, Mr. Chairman, and good afternoon.

I'd like to request that my full statement be included in the

record.
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Senator Faircloth. So ordered.
Mr. Bartosh. I appreciate the opportunity to testify for this im-

portant hearing on the implementation of Title V of the Clean Air
Act. I especially would like to thank you, Chairman Faircloth, for

inviting me here today, and your willingness to find an appropriate
solution to the problems presented by Title V of the Clean Air Act.

I'm testifying on behalf of TI and the Air Implementation Reform
Coalition, normally called A.I.R. The A.I.R. Coalition is an ad hoc
group of quick-to-market companies from several industrial sectors
devoted to the enactment of procedure changes to the Clean Air
Act. The agenda of the A.I.R. Coalition is to clear away the Clean
Air Act's unnecessary red tape and bureaucracy that diverts our re-

sources from reducing pollution and strikes at our ability to com-
pete in a global marketplace.
TI is a high technology company, with 43 manufacturing plants

in 17 countries. In the United States, we have 16 manufacturing
companies in Texas, Kentucky, Massachusetts and Michigan. Our
products include semiconductors, advanced electronic systems,
printers, notebook computers, and consumer electronic products.
TI is the world's sixth largest semiconductor manufacturer, with

approximately 56,000 employees around the world, and 33,500 in

the United States. Between January of 1994 and December of

1996, TI will have invested over $1.5 billion to construct three new
semiconductor wafer manufacturing plants in Texas that will add
1,700 new jobs.

I work with the environmental regulations every day. Today I'd

like to testify about the impact of Title V regulations and how they
can severely restrict our business. We are on a technology tread-
mill. We have to make changes every day to keep up with the rapid
pace of technical development and innovation in our business.
On an average, an electronics company could make as many as

300 process changes per year. Mr. Chairman, that's about one
change every day. Most of these changes are environmentally insig-

nificant. They don't result in any additional health or environ-
mental risk. Yet just about all of these changes could be caught up
in a lengthy bureaucratic process.

Under the Title V regulations that EPA currently proposes, even
minor changes that don't increase emissions would require permit
revisions. This means that before I could make a change in my fa-

cility, I would have to notify the EPA and the State, wait for over
a month, possibly go through a public hearing and then if the
change gets approved, it could be vetoed by the EPA within 45
more days.
Mr. Chairman, I'm looking at delays stretching into months for

most of the changes we make, whether these changes increase
emissions or not. TI cannot do business this way, nor can any other
quick to market company. For example, my company is now selling

more DRAM memory chips than ever before. With our success, we
have found it necessary to expand, in the process, creating thou-
sands of new American jobs.

But with the expansion, we have more process changes than we
might otherwise. Again, many of these changes can trigger a long,

drawn-out permitting revision cycle before the change can be made.
Some cases, these changes and time delays could cost us millions
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of dollars, billions of dollars. In the electronics industry, the one
who gets the new product to the market first wins, and wins big.

We are in a global fight for survival with foreign competitors, who
would like nothing better than to see us stumble. In this business,

we are either quick, or we are dead.

Recently, the EPA has given some signals that they are willing

to work on these problems, and we are very pleased with the EPA's
recent action to correct the problems with the permit rule. But I

am worried that their actions may be too little, too late. First you
must realize that none of the recent steps taken by the EPA have
been incorporated into any rules. So far, all we have are promises
and policy statements.

Second, the fact that electronics firms and others have been
working with EPA for almost 5 years to develop a workable permit-

ting system only now after extensive congressional oversight, for

which we are gratefully appreciative, has the EPA said that they
will fix these problems. And I am concerned that this progress will

stop absent continued congressional action.

And third, Texas and many other States have State permit pro-

grams that are working just fine. We've been able to make our
process changes and stay within all the limits set up by the State
and the EPA. Mr. Chairman, I want to emphasize, it is not the en-

vironmental standards that worry our industry. The real enemies
are delay and uncertainty.

In summary. Title V was intended only as a collector of all the

Federal regulations that apply to a plant. The problem is that

EPA's implementation has strayed from congressional intent. The
EPA has created a system that adds a layer of bureaucracy on top

of this simple ideal. Both industry and States object to EPA's ap-

proach.

So what is the solution to the problem, you might ask? To fix this

program once and for all. Congress must act to reaffirm its intent.

We believe with a targeted technical amendment to the Clean Air
Act, Congress can reaffirm its intentions, and the States and indus-

try will not have to go through massive changes to their existing

program.
Thank you for this opportunity to tell our side of the impact of

this major EPA rule. I cannot overemphasize the importance of this

issue, not only to my industry, but to American competitiveness.

Thank you, and I'll be glad to entertain any questions.

Senator Faircloth. Thank you, Mr. Bartosh.
Now, Mr. Richard Wimbish, President of Techform, a plastics

manufacturer. Mr. Wimbish, from Mount Airy, NC. We're delighted

to have you and look forward to your testimony.

STATEMENT OF RICHARD WIMBISH, PRESIDENT, TECHFORM,
INC.

Mr. Wimbish. Thank you, Mr. Chairman. We call it God's Coun-
try.

Senator Faircloth. I believe Andy Griffith was from there.

Mr. Wimbish. Well, sometimes I introduce myself as being from
Mayberry, USA.

[Laughter.]
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Mr. WiMBlSH. Mr. Chairman, members of the subcommittee, I'm
Richard Wimbish, President of Techform, Incorporated, from Mount
Airy, NC. Techform is a small manufacturer of precision plastics

thermoformed packaging for food, medical and consumer applica-

tions. I founded the company in 1962, and we currently have about
50 employees.
We are also members of the Society of the Plastics Industry, SPI,

whom I'm representing here today, along with small businesses in

general. I appreciate this opportunity to testify, and would ask that
my full written statement be included in the record.

Senator Faircloth. So ordered.
Mr. Wimbish. Thank you.
SPI is the principal trade association for the U.S. plastics indus-

try, which indirectly and directly accounts for over 3 million jobs
in the Nation's economy, and 35,000 jobs in North Carolina. I ap-
preciate very much the subcommittee holding this hearing on Title

V, the permit title of the Clean Air Act, which has and will have
a significant effect on many businesses, including those in the plas-

tics industry.

SPI fully recognizes the need for an operating permit program.
But we believe that its requirements should be simple and clear.

SPI seeks and supports a revised permit program that will be fair

and equitable to the regulated community, and not unduly burden-
some to small companies, such as my own. In my brief time today,

I wish to highlight a few key concerns which if address will go a
long way toward achieving a program that will accomplish what
the writers of the Clean Air Act intended without jeopardizing
small business and a healthy economy.

First, the Agency should shield good-faith emissions estimates.
One of the most difficult tasks facing smaller companies is deter-

mining in the first place whether or not they must apply for a per-

mit. Many facilities are not currently permitted and have not had
to undertake an emissions inventory. Thus, they often do not have
detailed emissions data for their facilities.

Since the Clean Air Act was enacted in 1970, many plastics,

molding and forming operations have been considered clean, that

is, not emitting much in the way of air pollutants. That's the case

with Techform. But the 1990 Amendments changed this. As you
know, Mr. Chairman, Title V potentially extends regulations to

many companies, particularly small, previously unregulated compa-
nies, such as my own.
As part of a permitting program, it makes sense to me that EPA

should use its expertise to help these facilities to develop reason-

able emissions estimates. The guidance issued by EPA with an ac-

curate emissions checklist would be a good start. EPA publications,

such as AP-42, should be refined to more accurately represent real

expected emissions. And companies should then be allowed to rely

on them without fear of reprisal.

Above all, EPA should not penalize facilities who make good faith

estimates of their emissions, even if it's later determined that the
estimates were low.

Next, streamline the permit program. The Title V permitting pro-

gram requirements should be clear and easy to implement. Regu-
lated facilities already operate in compliance with comprehensive
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air pollution control requirements. Small facilities especially should
be allowed and encouraged to spend their limited and valuable re-

sources on controlling emissions, not on burdensome paperwork.
This will usually yield clear environmental benefits, and by far,

will give the best buying for the pollution control buck. EPA should
especially keep small businesses in mind as they revise permit re-

quirements, because small businesses will be hardest hit by these
requirements. Techform, with about 50 employees, is typical in size

of the 12,000 plus companies in SIC code 308, which includes about
two-thirds of the plastics industry.

We urge EPA to streamline the permit process, starting with a
workable standard application form that requires only the needed
information. For a familiar analogy, consider the Internal Revenue
Service tax short form. Applying this idea to Title V could produce
a Title V short form with helpful line-by-line instructions that any
company could initially file. This short form would only have basic
company data, pollutant types and quantities, monitoring proposals
and applicable requirements. Permitting authorities could request
more information if needed.

Finally, permit only sources that are actually major. Simply put,

EPA should permanently exclude facilities from Title V whose ac-

tual emissions have never exceeded major source levels, and should
give greater credence to a facility's operating history. A facility's

status as major or minor should be based on realistic data cal-

culated from actual physical and operational conditions, not on hy-
pothetically projected worst case scenarios that assume continuous
operations of all potential sources. This is useless overkill.

In conclusion, we urge the subcommittee to consider staying the
effective dates for Title V implementation. We would also urge you
to make legislative changes as necessary to shield good faith emis-
sions estimates, to streamline the permits program, and to limit

permits to sources that are actually major sources.

I appreciate this opportunity to be here this afternoon. Thank
you.

Senator Faircloth. Mr. Wimbish, we thank you for coming. And
we certainly thank all of you for the time and effort to be here.

I pick up a sort of a general trend, before I get into the questions,

I just want to say that it looks as if everybody's saying pretty much
the same thing, and we've heard it not only in EPA and in the
Clean Air and Title V. The EPA bureaucrat enforcers get death-bed
religion—as it looks like Congress is going to really clamp down,
all of a sudden they are going to improve. I have seen that in a
number of other programs, not particularly with EPA, but once the
heat comes down, the rules go back to about where they were.
Mr. Hawkins, do you feel that EPA has gone too far toward the

business community in implementing Title V? Has it become bur-
densome beyond its value?
Mr. Hawkins. Senator Faircloth, if I understand the question

correctly, first you would like my opinion whether they've gone too

far in addressing business community concerns, and also

Senator Faircloth. No, no, not too far in addressing concerns.
Has EPA made the program too difficult for business to comply
with, too much paperwork, more paper than benefit.



14

Mr. Hawkins. As I said in my testimony, the program is com-
plex, and as experience has developed, I think there's a convincing

argument that there are ways to simplify it without losing environ-

mental opportunities. That's something that our organization

would certainly support, not just because it will make it easier for

business to comply, but it also will make it easier for citizens to

understand.
Citizen groups have no reason to be in favor of complexity. Com-

plexity disables participation. Complexity also impairs compliance.

If something's complicated, then confusion can set in, and people

rightly or wrongly can get confused about their obligations.

We are four-square in favor of simplicity. The tension occurs

when you want to also have lots of flexible options. And I have
given talks about a rule that you can have three attributes for a

program, but you can't maximize all three. And they are, simplic-

ity, flexibility and rigor. And if you try to maximize two of those,

it usually comes at the cost of one of the other one. "Thou shalt

not kill," is a simple and rigorous statement, but it isn't very flexi-

ble. You can come up with similar examples.
So the challenge to EPA and all of those of us who have been

participating in developing this program is to try to come up with

a program that's rigorous, that is, has clear requirements, but also

simple, and still allows what these other gentlemen on the panel

appropriately desire, which is the flexibility to conduct their busi-

ness without having to wait months for an answer.

Senator Faircloth. All right, thank you, Mr. Hawkins.
Dr. Eisele, how many people work on the permitting issues with-

in your company?
Mr. Eisele. Well, Mr. Chairman, over the last couple of years

we've had a large staff working on Title V, which is one of the rea-

sons I'm here. In NC, for example, we prepared a Title V permit

for a Henredon facility in Morganton, NC. We spent 400 man-hours
preparing it, and it turned out that the State's program was then

rejected by the EPA.
So it made the 400 hours of effort null and void. The time maybe

was not totally null and void from the standpoint that some of the

information will be useful. We had mobilized our environmental co-

ordinators at all of our plants to be prepared for the program over

the last 2 years and began to do the emissions inventories.

I don't know that I could estimate the time, other than say we
believe we have about 80 facilities that will require Title V permits.

And if you multiply 400 hours times 80 plants, we're in that proc-

ess.

Senator Faircloth. About how many people, just roughly?

Mr. Eisele. Oh, I'd say probably 110 people involved in the proc-

ess, one at each plant and in the corporate office besides.

Senator Faircloth. You have 110 people working on Title V?
Mr. Eisele. As part of their activities, yes.

Senator Faircloth. Are State programs generally more flexible

than Title V?
Mr. Eisele. Yes, they are. In fact, they allow flexibility. But I

think one of the biggest difficulties we're running into now is that

the State people don't understand Title V, and Title V is changing
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so much that they can't give us good advice as to how to prepare
our Title V permit applications.

So I think in terms, they're sympathetic, at least generally the
people that I've dealt with have been sympathetic but still confused
as to exactly what to require, what type of information we should
have. For an industry like ours in furniture manufacturing, where
we have to make a lot of changes, Title V gets into a process called
alternate operating scenarios. And we've been through so many al-

ternate operating scenarios that we can't keep ourselves straight.

Senator Faircloth. You can answer this yes or no, do you know
anybody that does understand Title V?
Mr. EiSELE. Well, if I knew them, I guess I'd hire them tomor-

row.
Senator Faircloth. What is this doing for global competition in

your business? Although you probably are not doing a lot of export-
ing, are you?
Mr. ElSELE. Oh, no. Furniture has a fair amount of export. The

United States is probably the top furniture manufacturer in the
world. So we have that advantage. Again, we have the problems of
getting to the marketplace. The issues that we have are what the
buyers want and being able to make it fast enough, and supply it

while the fashion demand is there.

So Title V does have the problem of stalling our manufacturing,
our ability to manufacture new product and will therefore affect

our positions in the global marketplace in that regard.
Senator FAIRCLOTH. Mr. Bartosh, what are the effects of Title V

on technology, instant change, or quick-to-market matters in busi-
nesses such as yours? What are the effects, or what will they be?
Mr. Bartosh. The effects will be that we will be at a competitive

disadvantage with our international competitors. We will be de-
layed due to the permit processes in a lot of cases, so that we will

be hampered as far as being the first to market. And the first to
market is the one who wins, as I stated earlier.

Senator Faircloth. A question you might not know the answer
to, but your principal competitor in the microchip business is Asi-
atic countries, Japan probably in particular. Do they have any laws
such as this, say, Mitsubishi or a big manufacturer, what would
they have comparable there?
Mr. Bartosh. Since I have worldwide responsibilities, sir, I am

familiar somewhat with the international laws. My familiarity with
that is that their laws are not near as stringent as those in the
United States, and they do not have near the enforcement that we
have in the United States.

Senator Faircloth. Could this program delay you in bringing
new products to the market?
Mr. Bartosh. Absolutely. In one word.
Senator FAIRCLOTH. I read it the introduction to your written tes-

timony that Texas Instruments operates plants in 17 countries.
How will Title V affect your company's decision as to where to
build and how to expand? How will it affect it? There's certainly
going to be, maybe if you move to another country, you might have
advantages and disadvantages. Maybe one of the advantages would
be getting away from Title V, but you might pick up countervailing
disadvantages. What do you think the ultimate washout would be?



16

Mr. Bartosh. I think that we, as other major industries, will use
it as a key factor in determining where we will build our future

sites. Because of the bureaucracy and paperwork, it will cause
delays in permit timing, present a major handicap and strike at

our ability to be competitive in the global market. So it will be a
key factor in future site selection.

Senator Faircloth. I'm going to move on, because Senator
Inhofe and Senator Thomas also have questions they want to ask.

So I'll move to Mr. Wimbish, what does the imposition of the Title

V permit program mean to your business in terms of affecting the

ability to create jobs, innovation and profitability?

Mr. Wimbish. Mr. Chairman, I'm much more concerned with the

future of Title V, and what would happen in continuing along the

present road, and what's happening right at this present time.

Techform is virtually an insignificant company as far as having
any emissions. We virtually have none. But it's very easy to cross

that threshold between where we are and becoming a minor or

maybe even a major emitter if we're dealing with the current defi-

nitions of potential to emit and the natural growth of the company.
Senator Faircloth. I'm sorry, I didn't understand you. You say

it's crossed that threshold by becoming an emitter or the regulation

becoming more stringent?

Mr. Wimbish. A little of both. Right now, we're dealing with

major emitters
Senator Faircloth. You mean Title V is?

Mr. Wimbish. Title V is.

Senator Faircloth. Yes.

Mr. Wimbish. There are ten times that many falling in the cat-

egory going from major to minor. And as my company grows, and
as Title V becomes more restrictive and is applied so that more of

these 340,000 companies come under it, it becomes very significant

to us. My interest here is much involved in representing the indus-

try and a lot of my competitors and friends who are much larger

than I am and who are concerned as an industry about their ability

to compete.
And one thing that we ran into was one somewhat larger com-

pany, according to the AP-42 tables, was above that threshold

emitting 12 tons. When he had rather expensive studies made, he

was down to two tons. And I'm concerned about having to go

through that paperwork and the burden of trying to prove that

Techform is not an emitter. That's about it.

Senator Faircloth. In the essence of time, here, so we can move
on, I will ask Senator Inhofe if he will proceed with his questions.

Senator iNHOFE. Thank you, Mr. Chairman.
Dr. Eisele, I wasn't here during your testimony. I noticed in your

written testimony you were desiring to delay Title V enforceability

for 2 years until the State, public and employers can decide on the

certainty of the requirements. I could put two interpretations on

that. One is, would that delay be partially because it may be re-

pealed, or the other because you don't know for sure what you have

to do to comply?
Mr. Eisele. I think it probably has components of both. But

what I meant was the latter. Senator, that there's too much confu-

sion right now to know exactly what we have to comply with in
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that regard. I would, I think it would be inappropriate for EPA to

take enforcement action with States and oversight activities with

States and permittees during that time period.

Senator Inhofe. Well, that does make sense.

Mr. Wimbish, the one thing I like about this subcommittee, I'm

learning an awful lot about North Carolina manufacturers.

[Laughter.]
Senator iNHOFE. I have only been through the facility of one of

your competitors, perhaps it was Mr. Ballenger's operation, and it

appeared to me that it was very labor-intensive at your industry.

Mr. Wimbish. Actually, Mr. Bollinger's operation is a somewhat
different type of plastic processing. But generally, the plastics in-

dustry is not terribly labor-intensive.

Senator Inhofe. In the final production markets it is, because at

one time he was talking about the difficulty in North Carolina

where you have full employment in finding people,

Mr. Wimbish. That's accurate.

Senator Inhofe. Have you ever tried to analyze in various oper-

ations within your industry, referring to the permit process, the

cost of compliance of this on some kind of a unit basis, so you could

quantify what these regulations actually cost?

Mr. Wimbish. Not per se, but I will pick up on the comment
made earlier when these gentlemen asked about the labor and the

time applied. We have a management staff of 10 people. Three of

those 10, myself and a couple of others, have been involved in Title

V. That's about 30 percent of our management force. So in terms
of our resources available to address it, it's considerable.

Senator Inhofe. Do you compete abroad?
Mr. Wimbish. Only indirectly.

Senator Inhofe. Indirectly, OK.
Mr. Wimbish. A lot of our customers compete abroad, and then

we're the second-tier supplier.

Senator Inhofe. And of course, Mr. Bartosh does compete
abroad.
Mr. Bartosh. Absolutely.

Senator Inhofe. Mr. Bartosh, you're in, did you say 17 different

countries?
Mr. Bartosh. Yes, sir.

Senator Inhofe. How does your U.S. operation compare in size?

Is Texas Instruments home office the largest of the 17?

Mr. Bartosh. Yes, sir, it is.

Senator Inhofe. What would be the next largest?

Mr. Bartosh. Our next largest would be in Japan, where we
have five sites.

Senator Inhofe. Yes. And what would motivate someone like

Texas Instruments to come up with a sizeable operation in Japan?
Mr. Bartosh. It was a business decision before my time to get

us in the global market, so we would be in a position so that we
could compete globally.

Senator Inhofe. In other words, the costs, I would have to as-

sume that the costs of compliance with Title V, with other regula-

tions up here relative to other countries, is enough that it would
be very difficult to be competitive on a global basis and still comply
with the costs of the regulations here.
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Mr. Bartosh. That is true, sir. We estimate that it would cost
approximately $250,000 for each one of the permits that we will
have to get in regards to the Clean Air Act to be in compliance.
Senator Inhofe. I have always felt that there are two major fac-

tors that have been the cause of the job losses in this country in
recent years. One is our tort liability system, the other is over-reg-
ulation. So when I made the quote from the well-known radio talk
show host, when he said if you want to be competitive with Japan,
export our regulations to Japan to be competitive, do you seem to
agree with that statement?
Mr. Bartosh. Yes, sir, I do. It is a lot different operating in the

United States versus the international locations. As I said earlier,

they do have some of the laws and regulations that are similar to
ours. They're not as stringent as ours, and they do not have the
enforcement that we have in the United States.
Senator Inhofe. And would you say they don't have the redun-

dancy, in other words, filling out the same forms to different agen-
cies?

Mr. Bartosh. If you ever work with people in Japan or Asia Pa-
cific, they are very efficient, and they see a lot of the work that we
do as redundant, and a lot of paperwork that is a waste of re-

sources.

Senator iNHOFE. Do any of you except Mr. Hawkins, because
you're not in the manufacturing, have you looked at other countries
and found any other countries, well, let's take your case, Mr.
Bartosh, of the 17 countries where you have operations, are any of
them, do any of them have regulations that are as costly as those
in the United States?
Mr. Bartosh. No, sir, not that I'm aware of.

Senator Inhofe. Mr. Chairman, that was the point I was trying
to make in the opening statement. I really view this as a jobs issue
more than I do a clean air issue.

Senator Faircloth. Thank you, Senator Inhofe.

Just a quick question before I go to Senator Thomas. Do you
have any plants in Oklahoma?
Mr. Bartosh. No, sir, we do not. But we're right next door.

Senator Faircloth. Nor in North Carolina, if I might add. Sen-
ator.

Senator Thomas.
Senator Thomas. Just very briefly.

You've talked some about other countries. Do you believe we
ought to have the same sort of regulations they have? Do you think
the results are as good?
Mr. Bartosh. I do not believe, first of all, that any company in

the United States argues that we don't need laws and regulations.

But I think what you will find is that companies are questioning
the amount of paperwork that is required and the redundancy with
regard to State programs that already exist.

Senator Thomas. Do you have a recommendation as to how you
would change it?

Mr. Bartosh. I would recommend, first of all, that legislative ac-

tion be taken. Because we have heard the EPA in their promises
and their policy statements, but there have been no rules changed.
Also, it is a slow process. As you are aware, industry has worked
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5 years with the EPA trying to come up with an operating permit.

You see where we are. So we need some legislative action, and it

needs to be taken now.
Senator THOMAS. I don't disagree with you, but I must tell you

that from our standpoint, it's pretty hard to legislate some of these

kinds of things. We fmd ourselves micromanaging and you'd like

that less, probably.

Mr. Bartosh. Yes, and no. I know that's kind of a wishy-washy
answer. But I think we're at a point now that to depend on the

EPA to take appropriate actions and to make changes that are

meaningful, I think it's too little, too late. I think we're at a point

where legislative action is required. We do need some rule changes
now.
Senator Thomas. Why do you think it's been 5 years of effort and

you still apparently don't have a satisfactory resolution?

Mr. EiSELE. Well, Senator, I don't know that I know the answer
to that. That would be a question to ask EPA, I guess. From an
industrial standpoint, we've been trying to deal with what's been
given to us in terms of draft regulations and proposed regulations.

There seems to be constant change in those.

As I indicated in my statement, we're at a point now where un-

reasonable certainty is better than reasonable uncertainty. We'd
like to know where we're going and what we have to do. I think
that in my statement, I requested a 2-year delay so we could have
EPA tell us exactly what's necessary in a permit.

Senator Thomas. Why would you ask for a 2-year delay? We've
had 5 years, apparently. What do you expect a 2-year delay to

produce?
Mr. EiSELE. Senator, I believe that this congressional oversight

has done a good job from the standpoint of getting EPA to focus

on what it is that they really need in the Title V permit. I think
that once EPA develops the final regulations, with some targeted
changes in the Act, that a 2-year delay would be appropriate to let

everybody get on board and understand exactly what's required be-

fore enforcement.
Senator Thomas. You would think, I'm no expert in it at all, but

I hope you understand that we've been working at this regulatory

thing in a number of areas for this whole year. And almost invari-

ably, no one denies that there needs to be regulation. But it's al-

ways the process that is troublesome. But it would seem as if you
would start defining what it is you want the result to be. Has that

been made clear by EPA, where you want to go?
Mr. EiSELE. Senator, from our perspective, in our industry, we

have focused on the regulations. And we've focused on the actual

framework of the regulations that deal with our emissions limits,

what we actually would operate under. Title V has been strictly the

vehicle that these would be put into. Title V has taken on a life

of its own over the last 5 years.

And it's really become broader than just documentation of the ac-

tual regulations that affect us. We would be affected in our VOC
emissions under Title I, and under hazardous air emissions under
Title III, and that's what we've spent, quite honestly, I've spent a
tremendous amount of my time in a negotiated rulemaking over
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the last 2V'2 years on that. And Title V should strictly be a vehicle
for that. And, it's taken on its own life.

I guess if the question is, did we focus there or should we have
focused here, I think EPA has taken an expansive view of it. I

think they could have taken a less expansive view.
Senator Thomas. I'm interested in resolving the problem. It

seems like we ought to. Frankly, with all these titles, my eyes are
glazing over. It would seem to make sense to start collectively by
saying, what do you want the result to be.

I remember testifying before I ever came to Congress on EPA,
thinking why don't you do it like the highway patrol does. If you
break they law, they nail you. If you don't, you're fme. Don't you
measure results, Mr. Wimbish, do you measure what comes out of
the plant, or do you measure the procedure?

Mr. Wimbish. We measure our products and we measure what
goes into the plant.

Senator THOMAS. I'm talking about under these rules, rules on
air quality.

Mr. Wimbish. We measure what comes out, of course.
Senator Thomas. Then why do they care how you do it?

Mr. Wimbish. As far as I'm concerned, they shouldn't.

Senator Thomas. Well, that's my point. Interesting. It's frustrat-

ing as hell for us, too, because we don't seem to be making much
progress in terms of bringing the process of regulation into a fairly

effective, reasonable cost result. That doesn't seem like an unrea-
sonable purpose, but we don't seem to get there. Thank you, Mr.
Chairman.

Senator Faircloth. Thank you. Senator Thomas. The afternoon's
moving on, and we do have other panels. But just very briefly, on
this question, so we can get to the other panels, Mr. Hawkins,
you've heard the three other witnesses representing national, inter-

national and relatively small business. All are in the same boat of
trying to make a profit, make a product, sell it for a profit and
meet the payroll, which kind of sums up business.
What is your response, quickly, to what they had to say, and how

do we go at it? Nobody wants to pollute the air. We're all here for

clean air. But what we're hearing here is the just impossible, cum-
bersome method in which we're trying to achieve it. Would you re-

spond briefly to that?
Mr. Hawkins. Thank you for that opportunity. Senator.
Perhaps just taking up from Senator Thomas' last point, which

I think is valid, it's to focus on the central issue: are these facilities

in compliance with their obligations, and if they're not, take action.

The difficulty is that given the state of affairs of the rules, rule

books, it is such a complicated process to figure out what are the

requirements that apply to a particular facility in the air pollution

arena. There is so little information available from the facilities

themselves about their compliance information, that it is a major
undertaking, like renovating an attic.

It's not a matter of sitting by a roadside with a radar gun. This
is a very complicated matter. Most facilities aren't required to

measure their emissions. Most facilities don't have organized emis-

sion reporting requirements. Most facilities could not give you a list

of the rules to which they are subject, and most control agencies
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couldn't give you a list of control requirements that are applied to

a facility. That mess is what the operating permit program was in-

tended to try to organize.

It has been a complex process to get it moving. I'm sure that ev-

eryone in retrospect could figure out ways to do it better.

But with respect to the proposal of deferring enforceability, I

think all that will do is defer the work that still needs to get done
to bring this program to a point where it can be enforced. Every-
body should understand what their obligations are, and the produc-
tion operations should know what the rules are. They know how to

play by those rules, and they shouldn't get blindsided by enforce-
ment actions because they simply didn't know their obligations.

Citizens can enjoy the benefits of an improved program where ev-

eryone knows the rules. You get better compliance and reduced
emissions as a result, which incidentally, takes the pressure off

other factories, which might be subject to more stringent rules.

As long as the air is still polluted, there will be continual pres-

sure to find additional ways to get the emissions down. One way
to do that is to write new rules. Another way to do it is to enforce
the existing rules. And as long as we have a messed-up system

—

not knowing what the rules are and what the obligations are—we
are not doing the best job we can on enforcing existing rules.

Senator Faircloth. A quick comment to that, Mr. Hawkins, and
we're going to move on. The industry, the business of this country
is suffering under this mess, as you well characterized it. They
didn't write the rules. They're out there struggling to turn out a
product and make a profit. And they have been the victim pretty
much since EPA came into existence from various rules and regula-
tions that have come out of EPA.

I'm not talking about Title V. I'm just talking about a general
flow of bad, difficult, unclear rules and regulations. This is what
has created the problem, the reason we're here today, is this con-
stant flow. They didn't design them. They're just trying to run a
business, and they've been the victims of them. That's where the
regulations have hit. Industry, business as a whole, has had to put
up with it.

Dr. Eisele, EPA issued a white paper on permit applications.

What effect would that have on your company, if we came through
with it?

Mr. Eisele. Mr. Chairman, I think that the white paper was
good news, late good news. I would view it as a first step. I wish
it had been done about 5 years ago, so that we had some under-
standing of what had to go in the operating permit. It does address
the operating permit issue, but it does not address the flexibility

issue, it does not address some of the other issues we talked about
today.

Senator Faircloth. Mr. Bartosh, do you think that Title V per-
mit rules will encourage or discourage the development of new
technology, pollution prevention or waste minimizing techniques?
Mr. Bartosh. I believe that the technology innovations for pollu-

tion prevention and waste minimization will be discouraged be-
cause of the process that it takes for new permit or permit revi-

sions. The delays will be costly as far as being competitive in the
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world market. I think it may hamper some of the innovation and
pollution prevention.

Also, I believe that the new Title V also is not flexible enough,
and it also hampers innovation and pollution prevention.
Senator Faircloth. Mr. Wimbish, how does your company cope

with the North Carolina State permit program? Is the State pro-

gram generally more flexible than Title V?
Mr. Wimbish. The State program has just gotten off and running

this year, Senator. And our coping is simply determining at this

point that we are too small a potential source to really deal with
it at this time. I take, picking up on Senator Thomas' comment
about the speeding ticket, as a chemical engineer, we have material
balances. Everything that goes in has to come out.

My approach has been to look at what went into our plant, what
might be bad stuff going out, and subtract the two, and it makes
it very simple at this point that there's not a problem. So we
haven t had to cope.

Senator Faircloth. Well, I thank you. I thank all of you. It's

been a most helpful and enlightening hearing, in that we all clearly

feel that we have to protect the environment, the air, the clean air,

what we're about here today. But there certainly would seem to be
universal agreement that we have to find a simpler and more di-

rect way to do it that's more compatible and less cumbersome to

the industries of the country. I thank you.
The next panel is Mr. Jeff Saitas and Mr. Robert Hodanbosi. Mr.

Saitas is Deputy Director, Office of Air Quality, for Texas Natural
Resource Conservation Commission, and Mr. Hodanbosi is Chief,

Division of Air Pollution Control, Ohio Environmental Protection
Agency. As you know, we try to limit the opening statements to

five minutes, but we also attempt to work with you. So we'll start

with Mr. Saitas.

STATEMENT OF JEFF SAITAS, DEPUTY DIRECTOR, OFFICE OF
AIR QUALITY, TEXAS STATE NATURAL RESOURCE CON-
SERVATION COMMISSION
Mr. Saitas. Thank you very much. Senator Faircloth. I worked

really hard to get it down to 5 minutes. Hopefully the red light

won't go out on me.
Senator Faircloth. That's all right, we'll work with you.

Mr. Saitas. Thank you for the opportunity to share on behalf of

my agency and the State of Texas our experience with some of the
difficult Title V implementation issues facing the Nation. The Fed-
eral operating permits program can serve an important and cost ef-

fective function in improving and maintaining the air quality in

Texas, provided that the program remains sharply focused on codi-

fication of existing requirements, and not on creation of new re-

quirements.
Texas has participated in the stakeholders work group and re-

viewed the EPA's recent Part 70 proposal, as well as the July 10

white paper. We consider both to be a vast improvement over the
EPA's previous positions. However, we believe that a number of se-

rious problems still remain.
The key to successful implementation of any program is to estab-

lish clearly defined objectives. It is our understanding that the ob-
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jective of this program is to establish the applicabihty of already
existing standards and regulatory programs in the operating per-

mit, and not to create new requirements nor to delve into the un-
derlying requirements of already existing programs.
The EPA's July 10 white paper contravenes this objective with

the requirements outlined for the New Source Review permits. It

is important to remember that these New Source Review permits
have been issued under programs that have existed for over 20
years, and serve a valuable, but different, function from operating
permits.

The two programs have fundamentally different objectives and
substantive requirements. Because of the different nature of the
two programs, we believe the close interrelationship proposed in

Part 70 and the EPA's white paper has significantly interfered with
the effective implementation of the operating permits program.
The following examples highlight this interference. First, the

EPA is requiring environmentally significant terms and conditions
of new source review permits to be included in the Part 70 permit.
In addition, the EPA suggests that the States should cleanup exist-

ing New Source Review permits. Second, the EPA is encouraging
the deletion of New Source Review permit provisions that they be-
lieve are unrelated to the purpose of the NSR program, such as
odor limitation and limitations on toxic air pollutants. In Texas,
these types of provisions are critical to the credibility of the New
Source Review program in the eyes of our citizens.

Third, for those New Source Review terms and conditions that
the applicant deems is federally enforceable, the EPA requires a
company to certify compliance. In other words, companies are now
required to certify compliance with NSR permit provisions through
the Part 70 process.

Fourth, the EPA is suggesting that the States add new terms
and conditions to NSR permits where necessary to make provisions
federally enforceable. All of these are examples of using the operat-
ing permit program to create new requirements and delve into the
underlying requirements of NSR. We believe that the implementa-
tion of Title V should maintain a clear distinction between NSR
programs and the Federal operating permit programs and rely on
the NSR programs to assure compliance with NSR requirements.

In addition, we believe that Part 70 should provide broad guid-
ance rather than prescriptive requirements, so that States can cre-

ate effective, streamlined programs that meet the needs of their

States. The white paper allows for more flexibility, but the States
have a legal responsibility to comply with Part 70. Consequently,
the white paper addresses the symptoms, but the EPA has not
cured the problem. Therefore, the EPA should look to revise Part
70 to broadly reflect the requirements of Title V, rather than writ-

ing guidance. It is clear based on their recent actions that the EPA
is still in the process of defining the elements of a minimum pro-

gram.
This uncertainty has caused Texas a great deal of difficulty in

designing a program which meets the Federal requirements while
integrating to the maximum extent possible existing programs and
systems. We believe that it is inappropriate for the EPA to expect
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States to implement programs while we wait for the EPA to final-

ize the program requirements.
In closing, I would like to re-emphasize that Part 70 needs to

provide States and local governments maximum fiexibility to de-

velop Title V programs which both complement their existing air

programs as well as promote streamlined and efficient implementa-
tion of Title V.

Again, I appreciate the opportunity to provide these comments on
a subject that is very important to the State of Texas.

Senator Faircloth. Thank you, Mr. Saitas.

Dr. Hodanbosi, I am assuming that you all, although the titles

I see here are a little different, hold pretty much the same position

in each of your respective States, Ohio and Texas? You're chief of

the Division of Air Pollution Control, and Mr. Saitas is Office of Air

Quality,
Mr. Saitas. I will briefly explain in order to assist the gentleman

in answering the question, my responsibility has to do with all per-

mitting under air, all regulation development under air, all mon-
itoring under air, just about anything that deals with air.

Mr. Hodanbosi. And as chief of the Division of Air Pollution

Control, I have similar responsibilities for monitoring air quality,

development of regulations both for the State and the Federal im-

plementation plan, and the permitting programs.
Senator Faircloth. All right, so the roles are very similar then.

All right, Mr. Hodanbosi.

STATEMENT OF ROBERT HODANBOSI, CHIEF, DIVISION OF AIR
POLLUTION CONTROL, OHIO STATE ENVIRONMENTAL PRO-
TECTION AGENCY
Mr. Hodanbosi. Mr. Chairman, I request that my full written

statement be included in the record.

Senator Faircloth. So ordered.

Mr. Hodanbosi. Thank you.

Mr. Chairman and members of the subcommittee, thank you for

the opportunity to testify today concerning the implementation of

Title V of the Clean Air Act. My name is Robert Hodanbosi, and
I am chief of the Division of Air Pollution Control at the Ohio EPA.
In addition, I am chairman of the State and Territorial Air Pollu-

tion Program Administrators Permitting Committee.
Today I would like to cover the following items: background of

Ohio's plan for implementation of the Title V program; potential

difficulties with Title V; and Ohio's assessment of EPA's response

to these issues.

The State of Ohio instituted a permit-to-operate program in 1972

that covers a wide range of air pollution sources both large and
small. Since 1972, Ohio EPA has identified more than 80,000 indi-

vidual air pollution operations at 20,000 separate facilities that are

required to apply for State permits. The Ohio permit-to-operate

program has been the cornerstone of the air pollution effort for ob-

taining compliance with State and Federal emission limits.

For the past 20 years, Ohio has operated a permit program that

contains similar requirements to Title V. That is, a permit is need-

ed to lawfully operate an air contaminant source in the State, and
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the permittee must demonstrate compliance with State and Fed-
eral emission limitations before Ohio EPA can issue the permit.

When the Clean Air Act was passed by Congress in 1990, Ohio
EPA recognized that we needed to employ the latest in data man-
agement technology to be successful in Title V implementation. As
a result, we have developed a computerized paperless Title V per-

mit application. This new program, scheduled for release in Sep-
tember of this year, will represent one of the most advanced permit
application and issuance programs in the country.

Ohio EPA is committed to developing a Title V system that is

user-friendly and efficient in data handling for both the regulated

community and the agency. The Ohio program was developed with
input from the regulated community to ensure a final product that

meets the needs of the agency while being efficient and workable
for industry.

On April 13, 1995, EPA proposed full approval of Ohio's Title V
program with final approval expected within the next few weeks.
The effective data of the program approval will be October 1, 1995.

We anticipate approximately 1,000 Title V applications to be filed

beginning in November of 1995, through September of 1996. Ap-
proximately 1 year ago, the EPA was expanding the scope and de-

tail of the Title V program. EPA had proposed onerous and expen-
sive enhanced monitoring requirements that were high on imple-

mentation costs, but would produce few benefits. In August 1994,

EPA proposed complicated and confusing regulations for making
revisions to a Title V permit that would have required Federal
oversight for small changes in Title V sources. Throughout 1994,

EPA heard from States and the regulated community about the

problems with the Title V program as envisioned by EPA.
In January 1995, at a meeting initiated by the National Gov-

ernors Association and the Environmental Council of States, the

States had an opportunity to meet with upper management from
EPA to discuss Clean Air Act issues. Some 65 individual issues

were raised related to the Clean Air Act, with Title V accounting
for 13 items.

In response, EPA committed to accommodate the States on the

Title V issues except where clearly contrary to Federal law. As
chairman of the State and Territorial Air Pollution Administrators
Permitting Committee, I've had an opportunity to work with the

EPA on the development of the rules for making revisions to the

Title V permits and the EPA white paper in streamlining imple-

mentation of Title V.

In each case, EPA has provided draft documents and brought to-

gether stakeholders to obtain comments prior to the formal release

of the documents. This consensus building approach is much more
effective than having endless rounds of litigation that take years
to finally resolve.

STAPPA and its sister association, the Association of Local Air
Pollution Officials, have commended EPA on the development of

State and local air directors in these activities. EPA has decided to

re-examine the proposed enhanced monitoring rules, and has com-
mitted to consult with States in the development of any future pro-

posals.
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We are encouraged that EPA has taken this first step and hope
that any subsequent proposals are more consistent with the prin-

ciples of the NGA/ECOS work group. In summary, Ohio is prepared
to move forward with Title V implementation over the next 15
months. EPA's recent actions and commitments to simplify the pro-

gram and allow increased flexibility can lead to a better Title V
program.
Given the planned changes to the Title V program, it is impera-

tive for EPA to continue working closely with States to ensure an
efficient and effective Title V program.

Again, thank you for the opportunity to present these views.
Senator Faircloth. Thank you, Mr. Hodanbosi.
Mr. Saitas, did Texas have a permitting program before, a func-

tioning working permitting program before 1990?
Mr. Saitas. Yes, sir. Since the early 1970's, we have probably

processed in excess of 30,000 authorizations. We've had lots of ex-

perience handling those authorizations and feel we have fine-tuned
the existing permit program so that both industry, it serves the
needs of industry, the regulators, the citizenry, and the State of

Texas.
Senator Faircloth. What is the cost of developing a new Title

V permit program in Texas? What will it cost the State of Texas
for a new program?
Mr. Saitas. I'm going to answer this question as we know it

today. We currently have a division called the Operating Permits
Division, which has essentially 70 existing people and 50 vacancies.

We had intended in fiscal year 1996 which begins on September 1

a $6 million expansion of the program.
From the regulation standpoint, from the Government standpoint

of an operating budget, probably on the order of $10 million to $11
million. From the industry perspective, it's $25 per ton of emis-
sions.

Senator Faircloth. Well, my next question, how much will

Texas charge industry in fees to implement the Title V program?
Mr. Saitas. $25 a ton.

Senator Faircloth. A ton?
Mr. Saitas. Ton of air pollutants.

Senator Faircloth. How much money would that cost, roughly?
Mr. Saitas. I've seen the number, and if you'll allow me just to

make a guess, I think it's near $40 million.

Senator Faircloth. About $40 million. Mr. Saitas, do you believe

the Title V permitting program can help cleanup the air in Texas
any faster or any cheaper or any more efficiently than the pro-

grams that existed before Title V?
Mr. Saitas. We believe that Title V does have a place in the reg-

ulatory scheme of things. If you look at New Source Review, it es-

sentially focuses on things that are being changed or new things
that are being put in. Because Texas has a lot of old industry, 25
percent of the national refining capacity, over two-thirds of the pe-

trochemical industry in the Nation, there's a lot of old industry.

Much of that industry predates the existing Texas permitting re-

quirements.
So Title V would perform a need to address what's already there

that is not addressed in New Source Review. So we view both
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pieces being combined. So the short answer now would be yes, sir,

we see some need for Title V. But not in the manner that is pro-

posed.
Senator Faircloth. Mr. Hodanbosi, did Ohio have a functioning

program before 1990?
Mr. Hodanbosi. Yes, we have, since 1972.

Senator Faircloth. I'll ask you the same question. What was the

cost of developing a new Title V program for Ohio?
Mr. Hodanbosi. I'm going to answer it a little bit differently, not

in terms of an annual budget. In order to make a computerized sys-

tem, we have hired a contractor. The contractor costs are going to

be slightly over $1 million in order to have a computerized Title V
application.

Senator FAIRCLOTH. Will the fees you're going to charge to Ohio
industry make up for the costs of the program?
Mr. Hodanbosi. Well, yes, both by Federal law and State law,

the emissions fees are required to cover the costs of the program.
And that is the $25 per ton that is also indexed to the Consumer
Price Index.

Senator Faircloth. Will the Title V permitting program serve to

clean up Ohio air any faster, cheaper or more efficiently than you
were doing before Title V?

Mr. Hodanbosi. Not necessarily quicker or cheaper, but possibly

more efficiently. Our old permit system was a permit system devel-

oped in 1972. And we needed to update that program and make it

more modem.
And Title V gave us the opportunity or impetus to move forward

and do this in a way that we can effectively and efficiently handle
data. It's a computerized system and we're going to have computer-
ized applications. We aren't going to be shuffling thousands of

pieces of paper. We're going to be sending things over computer
disks.

In that way, we're able to make it more efficient than we were
in the past. But it is at a cost.

Senator Faircloth. Well, that is what we're hearing today, that

Title V has some benefits, maybe.
Mr. Hodanbosi. Yes.
Senator Faircloth. But the benefits seem to be somewhat min-

uscule as compared to the rules, regulations and paperwork in-

volved. That's what we are generally hearing here today.

Mr. Hodanbosi, in your opinion, what is the benefit of EPA's re-

cent white paper to the majority of Ohio's sources subject to Title

V, who have already spent millions of dollars preparing, submitting
and in some cases already receiving the Title V permits? What do

you think the white paper does?
Mr. Hodanbosi. Well, what we need to do as a State is to take

the white paper and see how we can apply it to our program. And
I think the key is going to be in terms of the completeness deter-

minations. We will be able to determine an application is complete
without as much information as has been required in the past. I

think that is the key; companies will be able to continue to operate
under the application shield while we get whatever other addi-

tional information is needed.
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Senator Faircloth. Mr. Saitas, does threat of the looming veto
by the EPA of your permits have any effect on the issuance of State
permits? The prospect of an EPA veto of a permit that you might
issue through your office—what effect does that have on your issu-

ance of permits?
Mr. Saitas. Certainly it would have an effect; the fact that there

would be a veto authority does have an effect on the program. I can
say that in view of our current process for our current permitting
system. We are a delegated State, so we no longer have to send
things to EPA for final approval. We can do it ourselves. In so im-
plementing that existing delegation, we have found that it is much
more efficient than what it was prior to delegation. So we feel com-
fortable saying that a veto process would in fact be much slower
than a process without one.

Senator Faircloth. Do you think it would make you write better

permits?
Mr. Saitas. We don't think so. We feel we're a competent State

authority on permitting matters, and feel very confident that we
can carry out the mission of both the U.S. Congress and the State
Legislature of Texas, and provide for clean air to the State of

Texas.
Senator Faircloth. In their heart of hearts, do States resent

this type of oversight by EPA?
Mr. Saitas. I wouldn't feel comfortable saying resent, but we cer-

tainly could live without it.

Senator FAIRCLOTH. That's close to it.

Mr. Hodanbosi, would you support codifying EPA's recent white
paper into law?
Mr. Hodanbosi. I think, Mr. Chairman, you'd have to consider

whether or not the words codifying into law would mean to put it

into legislation, and whether or not you would want to be taking
guidance and putting it into legislation. But maybe another avenue
would be for EPA to be modifying the rules to incorporate those

concepts within their Title V regulations.

Senator Faircloth. Let me ask you a question. How long have
you been in the clean air and environmental territory?

Mr. Hodanbosi. For 22 years now.
Senator Faircloth. Have you seen at times when the pressure

from the public industry. State regulators, begins to come to bear
on EPA, that they for a brief and shining moment come with white
papers or whatever might be the wording of the day, that these

things are going to be changed, that these rules will be altered,

that we are going to clean this situation up and we are going to

reduce the paperwork.
But for whatever reason, be it an election or a change of adminis-

tration or there comes a change of the atmosphere that they fall

back into the same rut with more paperwork, more rules and more
regulations and nothing really has changed? Have you seen that

happen in 22 years?
Mr. Hodanbosi. Well, yes, I have seen that, Mr. Chairman. But

let me also add, and in some of the documents that I submitted,

you will see Ohio was very critical of the activities of EPA over,

through 1994.
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But since the beginning of this year, they have been cooperative
with not just Ohio but other States and the regulated industry, try-

ing to make this a better program. And I believe we need to keep
the pressure on EPA that they complete their activities. They've
made commitments, let's follow through and make sure that they
fulfill them.
Senator Faircloth. Well, Mr. Hodanbosi, I am not a politician,

but we had an election last November. Do you think that's had any
effect upon EPA's current, more easy to work with position?

Mr. Hodanbosi. Well, they are following me, but it's possible

that it did.

[Laughter.]
Senator Faircloth. You think they read the results also?

Mr Hodanbosi. Yes.
Senator Faircloth. Thank you, thank you both so much. I thank

you for coming, for devoting your time and preparation to being
with us. It means a lot to the Congress and to the entire EPW com-
mittee, although we did not have as many Senators here today as
we would have liked to have, there's been a lot of votes going on.

And you can rest assured that all of the staff, are represented here
by staff members, and everybody will be well briefed on what you
had to say. Thank you.
Mr. Hodanbosi. Thank you.
Mr. Saitas. Thank you, Mr. Chairman.
Senator Faircloth. The next panel will be Ms. Mary Nichols, as-

sistant administrator. Office of Air and Radiation, U.S. Environ-
mental Protection Agency, and Mr. Steve Herman, assistant ad-
ministrator, Office of Enforcement and Compliance Assurance, U.S.
Environmental Protection Agency. And Ms. Nichols, we're delighted

to have you with us, thank you for being back. And I believe you're
going to speaking for both of you today in the opening statement.
Ms. Nichols. Yes, Senator Faircloth, and I'm also accompanied

at the Committee's request by Ms. Lydia Wegman of our Office of

Air Quality Planning and Standards. She's the deputy director of

the Office in North Carolina. She's seated right behind me, and she
has played a leading role on the staff in carrying out the various
changes that we have been making and that you have been hearing
about in the Title V program. So she'll be available if we need her
to answer any more detailed questions.
Senator Faircloth. All right, well, I thank you, and since you're

speaking for two of you today, go right ahead and take whatever
time you need.

I have a statement for the record by Senator Boxer that I will

submit at this time.

[The prepared statement of Senator Boxer follows:]

Statement of Hon. Barbara Boxer, U.S. Senator
FROM THE State of California

Mr. Chairman, the Clean Air Act is dearly one of our most successful environ-
mental laws. I would like to begin my statement before the subcommittee today
with a success story:

On April 24, 1995, the San Francisco Bay Area was officially designated an at-

tainment area for ozone which makes it the largest metropolitan area in the country
to reach this milestone. We went from a situation where the district did not meet
the ozone standard 65 days a year to a three year average of one day a year. Expo-

21-222 0-95-2
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sure of Bay area residents to unhealthy levels of ozone has been reduced 93 percent
since 1969, 91 percent since 1979 and 42 percent since 1991.
The Bay Area Air Pollution Control District was established about 40 years ago,

through state legislation, to work toward the goal of cleaner air in the San Francisco
Bay Area. The District has a proud tradition as a national leader in innovative ap-
proaches to achieving cleaner air, establishing a long list of "firsts" in programs to
improve and maintain air quality. I am proud to have played a part in this historic
struggle. My service on the District board, including two terms as Chair, is one of
things during my tenure as a Marin Supervisor in which I take the greatest pride.

I think it is an excellent example of how we can create and maintain a clean and
healthy environment—and do it hand-in-hand with a thriving and vital business
community that continues to produce more jobs: In the last 30 years, the Bay area
population has doubled as has the number of vehicles on the roads.
The District's reclassification as an attainment zone means there is no need to

prepare a new Federal ozone plan. The additional controls that would have been re-

quired could have resulted in money being diverted from transportation projects al-

ready in the Transportation Improvement Plan (TIP) to new projects required by a
new Federal plan. If there was not reasonable progress toward attainment, the area
could have faced future highway funding sanctions, or limits on industrial growth.
One of the reasons behind the addition of Title V to the Clean Air Act amend-

ments of 1990 was that if we could achieve full compliance with the law, we would
significantly reduce the possible of new regulations to achieve air quality standards
in order to make up for noncompliance.

It was thought that having an operating permit program that granted a single
permit to individual sources and that included all the sources's applicable air pollu-

tion requirements—would simplify compliance for industry and would clearly define
and facilitate enforcement.
The Title V Federal rulemaking process has certainly encountered numerous

problems and delays. EPA issued a final rule to implement Title V in July 1992 and
was immediately sued by environmental groups, industry and states. The chief area
of controversy was the process for revising permits (not procedure for initially issu-

ing permits). In August 1994, EPA issued a proposed rule to deal with permit revi-

sion procedures. It was also heavily criticized too complicated, prescriptive, adminis-
tratively burdensome, and disruptive to existing state programs. After months of
discussions with a broad group of interested parties, EPA is expected to issue a sup-
plemental proposed rule in the next few weeks.

California air districts and the California Air Resources Board (ARB) through the
aegis of the California Air Pollution Control Officers Association (CAPCOA) have
been working with EPA over the past 3 years to address concerns with Title V.

Also, for the past year, California agencies have participated have participated as
active stakeholders with EPA's Office of Air Quality Planning and Standards
(OAQPS) in the development of proposed revisions to Part 70 and EPA's Implemen-
tation White Paper.

Additionally, EPA has recently set up a task force comprised of representatives
from industry, CAPCOA and ARB to specifically address implementation issues in

California that have not been addressed nationally. This task force was created in

recognition of the fact that California agencies and industries have long standing
experience with air pollution control programs and that requirements that are ap-

propriate for the rest of the country may be implemented differently in California.

The EPA white paper on streamlining permit applications issued in July 1995, is

a very positive step forward. I am very pleased that many of the long list of con-

cerns and complaints issued by California Air Quality Districts seem to have been
addressed.
For example, EPA recently approved a rule developed by CAPCOA and ARB that

would provide a means to keep small sources out of Title V without "potential to

emit" determinations. In the Bay area, this keeps over 8,000 plants out of Title V
so EPA will be able to concentrate on the 150 or so plants that contribute over 85
percent of the emissions from stationary sources. More importantly, Title V pro-

grams may now be based on actual emissions rather than potential emissions. This
flexibility works very well in California where we already have emissions inven-

tories .

Another positive step is the issue of allowing Title V sources to cite existing infor-

mation (emissions inventories, source test data, lists of applicable requirements etc.)

instead of having to re-submit all of the data. This will greatly streamline Title V
permit applications.

I believe we need a strong Federal operating permits program precisely because
it facilitates national compliance. Hopefully the EPA supplemental rule expected in

the next few weeks will further address the criticed issues of flexibility and a
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streamlined application process while strengthening enforcement and thus helping
our nation achieve air quality standards that will benefit all of our citizens.

Thank you Mr. Chairman, I look forward to the testimony today on this very im-
portant issue. I would suggest that we hold another hearing once the new EPA rule
is published.

STATEMENT OF MARY NICHOLS, ASSISTANT ADMINISTRATOR,
OFFICE OF AIR AND RADIATION, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY; ACCOMPANIED BY STEVEN HERMAN, AS-
SISTANT ADMINISTRATOR, OFFICE OF ENFORCEMENT AND
COMPLIANCE ASSURANCE; AND LYDIA WEGMAN, DEPUTY DI-

RECTOR, OFFICE OF AIR QUALITY PLANNING AND STAND-
ARDS
Ms. Nichols. I'm going to summarize my remarks because I

know you've heard a lot about this program.
I just wanted to convey to you that since I have been at the EPA,

which is since I was appointed by the President and confirmed by
the Senate in the fall of 1993, this program has been very high on
my list of projects that we needed to try to get up and running. You
heard a lot about both the purposes and the potential benefits of
the Title V program, as well as some of the real obstacles that in-

dustries and States have been facing in getting this program un-
derway.

I think it's important at the outset to just make sure that we're
operating from the same base, which is that in fact, nobody at this

point is under any looming problems as a result of their Title V
programs. States, in fact, have been doing an excellent job getting
their programs submitted. We either have proposed or promulgated
approval, or are in the process of proposing to approve a number
of these programs.

I know you heard earlier from an industry representative from
North Carolina, about some of the difficulties that they have faced
in trying to get a permit approved there under the Title V program.
I think they were to be commended for trying to get in early and
get a program operating. But it is true that we've only just now re-

ceived the North Carolina program, and we're actually in the proc-

ess of preparing to approve it within the next month.
So as you can see, although in fact 5 years have passed since

Congress passed the Clean Air Act Amendments, and President
Bush signed them in 1990, the reality is that the program is just
now beginning to get underway.
We believe that this program has significant benefits. And we'd

like to talk to you about some of the specific steps that we're trying
to take to make it work as we believe it should work. A successful
Title V program as we envision it will benefit the environment by
improving compliance with existing air pollution regulations and by
making clear a source's compliance obligations.

So far with the States that are beginning to implement their pro-

grams, we are finding in fact that as the sources go through the
process of preparing their applications, they are learning about ei-

ther new emissions points that were never covered under their old
permits, or control requirements of which they hadn't been aware.
Similarly, States are finding that some of their rules are duplica-
tive or overlapping each other, that there is confusion in their own
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files, and that this program gives them an opportunity to clean up
their act.

We believe the program can benefit the sources by clarifying

what their obligations are. Obviously, for the vast majority of

sources that want to comply, this is a benefit. And it also means
that for those sources who haven't been complying as well as they
should that the focus will be on them in terms of any enforcement.
And that will mean that we don't have to spend time and effort try-

ing to develop new and costly regulations, when in fact we could
be getting more benefit from our existing control programs.
We also believe that from the point of view of the public that a

sensible Title V program will give the public the assurance that the
sources in their communities are complying, and that they have an
opportunity to understand what those air pollution control require-

ments are. We feel that in addition, through the changes that we
have been making in our regulatory approach and in the guidance
that we're giving to States that Title V can give a great deal of

flexibility to businesses that need to make frequent and time sen-

sitive changes in their operations.

I think you've heard about the model permit that was approved
recently in Oregon for Intel. EPA worked for about a year and a
half with the State of Oregon on this approach. And we're now in

the process of spreading the word to other industries and other

States about how they can take advantage of this type of program.
We feel that this kind of an innovative plant-wide permit will be

helpful not only to the industry that wants to be able to move
quickly without having to go through cumbersome process, but it's

also going to make it possible for sources to engage very success-

fully in emissions trading programs in States that are developing
those programs.
Now, as you know, EPA first issued its original rules implement-

ing the Title V program back in July of 1992. This was before my
time, and the rule was immediately litigated by States, by indus-

tries and by environmental groups. And it has been a source of con-

tention ever since. Last August, as a result of negotiations with all

the litigants, EPA put out a proposal which even at the time many
people, including myself, felt was too complex and simply too dif-

ficult, and didn't really get at the heart of what was needed to

make the program work.
Since that time, we have met several times and have worked

closely with businesses. States, and environmental groups to try to

develop a significantly simpler and more streamlined approach to

permit revisions. We've also been working hard to get the program
up and running to make the initial process easier for sources to get

into the program, get their first permit, without undue fuss, and
then be in the program so that we can deal with any changes as

we move along.

We are preparing to put out a new regulatory approach, a new
proposal which will supplant the last year's proposal, and which
will be in the form of a proposed regulation. It will, I believe, an-

swer many of the questions that have been raised about whether
EPA is serious, whether EPA can do it or not. That regulation will

be out by the end of this month. And so everyone will have an op-
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portunity to judge whether we've met the commitment that we've
made to put out a common sense and flexible program.

Similarly, we have begun a process of working through our re-

gional offices and with the States to clarify the requirements for

getting these programs up and running through a guidance memo.
And that memo is applicable today. It does not require further

rulemaking action. But it indicates that in order to get started, a
source has a much simpler time than many of them believe, appar-
ently, that they were going to have in getting their initial permits.

And this is one of the main things that we've learned through
our discussions with the stakeholders, was that people were labor-

ing under the assumption that they had to, in essence, go back over
everything they had done since the beginning of recorded time and
furnish all that data to EPA in order to get a Title V permit.

We made it very clear through the guidance that we are plan-

ning to build on and will build on existing good State programs and
make the additional requirements as minimal as possible. We don't

expect sources to go back and recalculate every admissions require-

ment that they were ever subject to. We only expect them to certify

their compliance with their current State implementation plans
and permits. And we've made it clear that their requirements in

terms of compliance are simply to rectify whatever noncompliance
they discover in the course of doing that.

In short, I think we can say that the reaction so far to the white
paper, as it's called, has been very positive, and we have seen it

producing results in terms of getting States now to finish up their

permit programs and get them operating.

Let me just add that in terms of other measures to reduce the

costs and the burden of getting the programs up and running, we
at EPA have been operating a computer bulletin board operation

which is, in effect, a hotline for States and industries with ques-
tions about what needs to be in their Title V permit applications.

We're very pleased that we are seeing now these programs actually

getting underway. And we look forward to working with all of our
stakeholders to continue that process.

That concludes my formal statement, and I'm happy to answer
any questions.
Senator Faircloth. Thank you, Ms. Nichols. And again, we are

redundantly saying here, everybody is very much sensitive to the

necessity of protecting the air. But there seems to be general agree-

ment, even from you and the EPA that the methods by which we've

gone after it are sorely lacking in an effective way of getting the

job done.
And of course, when we impose these types of restrictions and

problems upon industry and the business community, they let it

well be known. And we see the results when rules and regulations

are not fair and are too complex to be reasonable enforced.

Ms. Nichols, what are the costs to regulated industries of imple-

menting the Title V program? We heard Mr. Saitas say that $60
million in Texas, and that being one of the smaller States, what
would you guess the cost would run for the Nation as a whole?
Ms. Nichols. Well, actually, I think Texas has more permits

that they issue, and we looked at this at one time, than any other

State, including my own home State of California. But we have an
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estimate, I don't have a total nationwide figure for the cost of the
Title V program. And part of the reason for that is that we're in

the process of going back and looking at the reduced costs for the
purposes of doing this new rulemaking proposal that is coming out
this month. Because we think it's important that we be able to

show that we can reduce the costs of the program.
But initially, we heard that for a typical large complex source,

the cost of an application for a permit, that is, all of the work that
they would have to do to get all their permits together, and to get
their Title V permit, was about $50,000 for an average size source.
Senator Faircloth. What would you say to, well, we heard it

from a number of people, but Mr. Bartosh, I think he particular
went to this point, that they are in a rapidly changing business.
I think he said that they maybe had 300 some odd changes a year,
roughly one a day. And this extremely cumbersome permitting
process that he would have to go through, it would take months.
How does EPA reconcile itself to a company such as Texas In-

struments, saying they need to make the change today to be com-
petitive with world competition, and EPA says, well, start writing,
and we'll see you in 6 months?
Ms. Nichols. Well, I think that would be unacceptable. And we

have been trying
Senator Faircloth. But that is where we are.

Ms. Nichols. I don't believe that that's the case. And let me ex-

plain why. I believe first of all that the majority of changes that
will occur at any large facility are going to be small changes that
will require little or no review prior to the permit being changed.
That is, the process that we have laid out in our guidance and will

be in our rulemaking is one in which in essence, once a source has
its initial permit, for anything other than the most environmentally
significant changes, they will be able to go through a very minimal
process in which they will notify the agency what they've done, and
that will be in effect stapled onto their existing program.

Senator Faircloth. Excuse me, I want to understand what
you're saying. Texas Instruments, in a plant in Texas, they have
to do whatever, they're changing a manufacturing process Friday.

They can simply staple to their existing permit and send it to you,

a notification that Friday morning we are changing this process,

and that constitutes a new permit?
Ms. Nichols. There are several ways they can go after they get

their first permit. There are

Senator Faircloth. Well, I assume they've got a permit, they're

operating now.
Ms. Nichols. Their initial permit, well, I'm talking now about

the Title V permit. They've got a permit to operate in the State of

Texas, and they probably have some New Source Review permits
that they've gotten over the years under Federal law as well. Now
they're going to get a new Title V permit, one permit that incor-

porates all the other permits.
Senator Faircloth. They've got that.

Ms. Nichols. They've got that.

Senator FAIRCLOTH. But Friday morning, they want to change
the process.
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Ms. Nichols. They want to make some changes. OK. Here are

the ways they could do it. First of all, in their Title V permit, they
could get a blanket permit that covered their whole facility. This
is like the Intel permit that I talked about before in Oregon. As-
suming the State of Texas, now, is willing to let them do it. Be-
cause remember, this is a program that's operated through the

States. But if the State is willing to let them have that type of a
permit, they could have one permit under which they could go up
and down

Senator Faircloth. You mean if Mr. Saitas will give it to him.
Ms. Nichols. If the State of Texas will give them that permit,

they could then make whatever changes are included within the
overall terms, and as long as they don't violate the overall blanket
number of emissions, they are entitled to so many pounds of VOCs
or whatever, they can get those any way they want to, and they
can have that type of a permit. And we are encouraging States
with facilities like Intel to adopt that type of a permit. Because we
really think that that's going to be the way to go for most of these

complex facilities.

But let's just say for the moment they don't have that kind of

permit, because for example, Texas doesn't want to have that kind
of permit. They want to issue individual permits for changes
through a new source review program. From our point of view, as

far as the Title V program is concerned, all we would ask for over
and above what the State of Texas would already require would be
that there would be notification and if it was a significant increase
over their existing emissions, there would have to be some oppor-
tunity, 30 days if it was the most environmentally significant,

changes before the change went into effect.

But for many types of changes that sources make, when they
switch fuels or switch one piece of equipment on and off, they
wouldn't even have to go through that amount of public notification

before they actually made the change.
Senator Faircloth. Who decides what's significant? I mean,

that's the key word here. Who decides what's significant?

Ms. Nichols. There are cutoffs in terms of the amount of the

emissions increased, which the State would determine, and it's up
to the State to establish those limits to match the degree of public

participation to that significance level. It would be defined by the

State.

Senator Faircloth. I'll ask this question of Mr. Herman or you,

although you've mentioned that Title V permit developed for an
Intel facility in Oregon, and the success of the program. But it's my
understanding that the permit took 4 years to negotiate. Could you
tell me what it was about the permit that took over 4 years to com-
plete?

Ms. Nichols. I believe that 4 year figure reflects maybe the time
from when the idea first dawned in somebody's mind to the time
when the permit was actually issued. It was a year

Senator Faircloth. No, they
Ms. Nichols. It was a year and a half from the time the applica-

tion was actually filed, and from the time that EPA got it, I believe
it was 5 months, which is still not good enough for somebody who's
making changes, but for the very first of these kinds of permit,
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that's not bad. That's well within the bounds of what it would nor-

mally take for a large facility to get an initial permit.

Senator Faircloth. Well, of course, the permit was for 4 years
in negotiating to file the permit correctly.

We are delighted to welcome Senator Graham from Florida. Sen-
ator Graham was Chairman of this subcommittee last session of

Congress, and is very, very familiar with the Clean Air Act and
Title V. Senator Graham, would you like to have an opening state-

ment?

OPENING STATEMENT OF HON. BOB GRAHAM, U.S. SENATOR
FROM THE STATE OF FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman. I appreciate your
generous remarks. I apologize for being so tardy, and in light of

that, I will try to listen. I have a statement for the record.

[The prepared statement of Senator Graham follows:]

Statement of Hon. Bob Graham, U.S. Senator from the State of Florida

Thank you, Mr. Chairman.
During this Congress, there has been a lot of discussion about two important is-

sues. One is how we can simplify government regulations. The other is how we can
improve the relationship between tne Federal Government and the states.

Today's hearing implicates both of these issues.

The permitting provisions of the Clean Air Act may be the most significant regu-

latory exercise ever undertaken by the Environmental Protection Agency. The per-

mitting requirements potentially effect almost 35,000 businesses. The compliance
costs are estimated to be more than $500 million a year.

Given the scope of this regulation, it is critical that EPA take an approach that

is flexible and that is sensitive to the special needs of small businesses, which may
not have the resources or expertise to deal with extensive new permitting require-

ments.
The permitting provisions of the Clean Air Act also will have a big impact on the

relationship between EPA and the states. I believe that most states are both willing

and able to play a larger role in the implementation of our national environmental
laws. I also believe that a larger state role can be achieved in a way that improves
environmental protection. So I believe that it is critical that the Clean Air Act per-

mitting program be designed in a way that states the flexibility and resources that

they need to be full partners.
Finally, Mr. Chairman, we should keep in mind that today's hearing is not just

about the permitting process. It's also about clean air; about reducing pollution.

Senator FAIRCLOTH. We are into our third panel, and Ms. Nichols

has just spoken and Mr. Herman chose not to have an opening
statement, and I had just been talking to Ms. Nichols. We've had
three very good and very strong panels. And we've had people from
industry and from the environmental interest groups, also. So if

you would care to

Senator Graham. One of the goals of Title V of the 1990 Amend-
ments to the Clean Air Act was to try to create a consolidated per-

mit. I remember during the hearings leading up to those 1990
amendments that one of the criticisms was multiple permits which
were often at least perceived as being inconsistent. From the stand-

point of the person who has had the responsibility, at least in re-

cent months, to administer this program, how well do you think we
are proceeding in terms of accomplishing that objective of a single,

coherent air quality permit?
Ms. Nichols. Well, Senator, I think we're getting there. We have

two States now, and they're really at the head of the wave, that
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are the ones that we actually have some experience with seeing

Title V permits being issued. And so far, they are coming out ex-

actly the way we would hope they would have.

In other States, they are just at the stage now of receiving the

application and reviewing them and working with their industries

to get their permits in line. And as a result of, I think, the im-

proved dialogue that we've had with the States in recent months,
we're seeing that there's a lot of improvement in terms of people

coming to closure on what's going to be in the permit, and trying

to make it into the kind of one stop permit that we have all envi-

sioned that it was going to be.

It has been a more difficult task than I suspect anybody envi-

sioned when Congress passed this provision in 1990 because of the

fact that the different States have developed their own permit pro-

grams, and they are very well developed in many States, and are

very different from each other. And so it was important for EPA
to be able to come in and to figure out how we could give the mini-

mum amount of guidance to have a program which is national in

scope, and which does guarantee a certain level at least of enforce-

ability and accessibility, but at the same time doesn't force States

to go back and change systems that are working well for them.
And I think we are now finally at the point, we believe, when we

put out our proposed regulations this month, where we will have
that sort of a program laid out in the statute, where it really will

be a simplified, single air permitting program.
Senator Graham. Are there any modifications in the section 5

statutory modifications that you would recommend that might en-

hance the operation of the program?
Ms. Nichols. Frankly, Senator, I think at this point we have

now worked our way through enough of the underbrush, so to

speak, that we think we have a proposal for a regulatory changes
which will meet the objectives that Congress had and that will give

the public the benefits of a good Title V program. And we would
not see at this stage a need for additional legislation.

Senator Graham. We're in the midst of considering a major regu-

latory reform bill. One of the critiques of the regulatory system has

been that Congress has not always been as clear as to what its in-

tentions were, and therefore given adequate direction to the public

at large, including those responsible for managing the program. Do
you believe that criticism is applicable as it relates to Title V of the

Clean Air Act? Is the intention of Congress sufficiently clear?

Ms. Nichols. Well, actually. Senator, as one who's worked pri-

marily with the Clean Air Act throughout my career, I would have

the opposite criticism, that usually we're given too-specific guide-

lines in terms of deadlines and numbers of things and types of

chemicals and regulations that have to be issued, rather than too

little guidance.
I think if anything in the early days of implementing this law

that the Agency sufi"ered just from having such a huge laundry list

of mandatory things that they had to do that sometimes the big

picture, such as Title V, kind of got lost for the trees. And so in

that sense, I think it's almost the opposite of the problem where
the Agency is given too much discretion. I think if we had been
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given more flexibility in the light of hindsight, we could have done
a better job.

Senator Graham. If I could ask one last question, Mr. Chairman.
Senator Faircloth. Help yourself.

Senator Graham. In addition to the statutory skeleton of a pro-
gram, you then have the muscle, which represents the human
beings and others who have the task of performing it. I know this

is a time in which there have been some significant reductions in

funding for various programs under the EPA. Do you feel that in

the current budgets that are being proposed for the Agency that
you will have sufficient personnel and other resources in order to

carry out the congressional intent of Title V?
Ms. Nichols. Well, Senator, we have been looking very hard at

what we would have to do if we were confronted with the roughly
one-third cut in resources that would be our share, if the House ap-
propriations bill goes forward, as it currently is. I think the major
impacts for us would be in the area of information and technical
assistance that we would be giving States in implementing their

Title V programs.
Many companies, especially those that operate in more than one

State, want EPA to give more guidance about specific, sometimes
very technical issues, about what should be in a Title V permit and
what doesn't need to be in a permit, that type of thing. And we
would find ourselves, frankly, I think, in a position where we would
have to be focusing all of our efforts on meeting mandatory require-

ments to get out things like toxics rules, and would not be able to

provide that kind of assistance.

I think that would be bad for the program, it would be bad for

the sources. And Mr. Herman, who runs the enforcement office, has
a different problem. He's facing a 50 percent cut.

Mr. Herman. Senator, the proposed cut in the bill that passed
the House yesterday does provide for a 50 percent cut for non-
Superfund enforcement and compliance assurance efforts at EPA.
As I think you may know, was reorganized by Administrator
Browner 2 years ago.

So the impact is not just on bringing cases, but it involves a fair-

ly extensive gamut of activities, including extensive compliance as-

sistance for small business, also for larger business. And all of our
activities, with a 50 percent cut, we will have to go back to the

drawing boards and basically examine everything, everything we
do.

Senator Graham. Thank you, Mr. Chairman.
Senator Faircloth. Mr. Herman, are most enforcement efforts

undertaken for violations of the Clean Air Act done by the Federal
or by State officials?

Mr. Herman. The vast majority of enforcement actions are State
actions. The Federal actions are basically a very, very small per-

centage of the enforcement activity that takes place throughout the
country.

Senator FAIRCLOTH. Of course, the States are closer to the prob-
lem. But are they more effective in enforcing the Clean Air Act re-

quirements than the Federal agencies?
Mr. Herman. I wouldn't characterize it like that. I would say

that the Federal and State efforts should complement each other,
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that there are certain things that the Federal Government can do
better than the States, and certain things that the States can do
better than the Federal Government.

Certainly, with regard to multi-state companies or situations

where you have pollution that travels across State lines, in cases

where States are adopting different standards, the Federal Govern-
ment basically is there to provide a level playing field between both

States and also among competing businesses. And I think in that

regard, we play an essential role.

In other efforts, where the problems tend to be more local, where
the State government knows the industry best, the States do it

best. And what we've been trying to do is have a program where
our efforts complement the States' efforts.

Senator Faircloth. There is a question that has come up and
we've heard it, is it EPA's policy to take an enforcement action

against a facility that based on a good faith estimate of its emis-

sions, determined that it did not need a permit, if it is later discov-

ered that that facility did in fact need a permit?

Mr. Herman. Senator, the way I would answer that is to say
that we would have to look at the specific facts in the case to deter-

mine what constitutes good faith—what was the knowledge at the

time, what were the requirements at the time? Now that that is

taken into account, we might bring an action to just get injunctive

relief so that the situation is corrected, or we might bring an action

for the company to get a permit, whatever would be appropriate.

Senator Faircloth. Well, I'm sure that's, and I understand your
answer, but it would just seem grossly unfair to me that if a com-
pany, in good faith, it was determined they did not need a permit,

and sometime later it was determined they did, I just can't imagine
some sort of prosecution of that company because they acted in

good faith and it was proven to be wrong.
Mr. Herman. If I might just build on something you just said.

I want to make it clear that I am not talking about changing the

rules in the middle of the game or after the fact and going back
and saying, you didn't get back then what we're saying you need
now.
What we're talking about, and what I assume you are talking

about is, what the existing requirement was at the time the com-
pany made the judgment. And then I think, you're right, we would
look at all of the factors which went into the company's decision

not to get the permit.

Senator Faircloth. This is my last question, and if Senator Gra-

ham has one, we'll go to that. This is one of the things that has
been particularly bothersome for industry and for the private sec-

tor, and that is the extensive avenues for professional environ-

mental organizations with large staffs of experienced lawyers to

meddle in the permitting process. They get deeply involved in it.

They can delay the process, they can sue the industry for just

about anything in the Clean Air Act, even minor technical viola-

tions.

Are there any checks on environmental groups involved? If there

are, what are they? And is this getting ready to become a vehicle

for just anti-industry activists whose sole desire is to harass busi-

ness?
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Ms. Nichols. Maybe I can address that issue, because it really

fell into the rulemaking piece of this.

Senator Faircloth. And it's becoming, and I don't mean to inter-

rupt you, but it's becoming an increasing broad based problem for

industry.

Ms. Nichols. I understand the concern that industry is raising.

And Title V does provide that citizens can petition EPA to object

to a change at a facility. But I wanted to make it clear that this

only occurs after the permit is issued. So it's not something that
could be used as a method to delay or slow down a change at the
facility.

In our rules, we have provided that any petition must be based
on issues that were raised during the public comment period, so

you can't have some group that's sort of going around looking at

permits and trying to challenge them after the fact. In other words,
they have to use their due process to come in and make any objec-

tions they have during the public hearing process, if there is one,

or public comment period if there is one.

And then, if a petition is filed and the EPA agreed that it had
merit, the EPA would then work with the State to ask the State
to make any changes by reopening the permit. In other words, if

it really were apparent that there had been some violation of the
law. But this would not subject the plant itself to any penalties or

any other kind of enforcement type action unless in a highly un-
usual case where the source itself had made false statements in

their application or was deliberately concealing some violation of

the law, which of course would always be subject to an enforcement
action.

But I think that it should be clear and I believe it is clear in the
rules themselves that Title V doesn't open up any new ways for

people who are just seeking to cause permits to be stopped to halt

those permits from being issued or to prevent business from going
about their way. There is a balance here in which citizens do have
a right to petition on these permits, and EPA has made it clear

that we're not planning to review any but the most significant per-

mits, and then only to look at them if there is some issue that's

raised that we feel really has merit.

This is a process that has worked, I believe, in the Clean Water
Act in the past, and I checked with my colleague on this issue, and
he was unable to come up with an example where it has ever actu-

ally been used in this context.

Senator Faircloth. Would you care to comment on what Mr.
Hawkins was saying about their involvement?
Ms. Nichols. Well, I read Mr. Hawkins' testimony, though I

wasn't able to listen to all of it. Generally speaking, I think he is

disappointed that we haven't gone further in terms of asserting an
independent EPA veto over even insignificant permits and feels

that we should be requiring more in the way of direct public in-

volvement by citizens, in all changes that take place at any per-

mitted facility.

We have proposed to strike the balance a little bit differently be-

cause we feel that although citizens clearly do have a right to infor-

mation and should be able to be involved when there are major
changes going on in their communities, we also believe that for
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most of the routine permitting actions that States actually are en-
gaged in, it just isn t worth the burden to industry for any addi-
tional benefit that citizens are going to get as a result of it.

So we believe we have the discretion within the statute to draw
the line.

Senator Faircloth. I thank you, Ms. Nichols, Mr. Herman. Sen-
ator Graham?
Senator Graham. I have no further questions, thank you, Mr.

Chairman.
Senator Faircloth. We thank all of you, the audience and the

participants, too. This is what Government is about. We have had
a good session, and I thank you for coming.
[Whereupon, at 4:34 p.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]

[Additional statements and material for the record follow:]

Statement of David Hawkins, Senior Attorney, Natural Resources Defense
Council

Mr. Chairman and members of the Subcommittee, thank you for inviting the Nat-
ural Resources Defense Council (NRDC) to testify today on implementation of Title

V of the Clean Air Act, the Federal operating permits program.
NRDC is a national citizens organization with over 150,000 members, dedicated

to more effective programs to protect and enhance human health and the quality
of the environment. Since its founding in 1970 NRDC has participated in implemen-
tation of the Federal Clean Air Act as one of our group's priority programs. I have
worked in this area, at NRDC since 1971 band also was privileged to serve as EPA
Assistant Administrator for Air, Noise, and Radiation during President Carter's Ad-
ministration.

WHY HAVE A PERMIT PROGRAM?

The first question I'd like to address in today's testimony is "why do we need a
Federal operating permit program at all?" Let me start by sketching some signifi-

cant features of Federal, air pollution control history.

Thirty years ago State and local governments were pretty much on their own
when it came to air pollution control. There was effectively no Federal funding to

support operation of control programs and no laws establishing minimum require-

ments for either State or Federal control programs. However, there was air pollu-

tion. Both large metropolitan areas and less urbanized interstate regions were af-

flicted with high concentrations of various pollutants that damaged nealth, fouled

skies, and inflicted economic damage in the form of soiling and accelerated wear of

structures and materials.

While a number of functioning municipal air pollution programs existed outside

of California there was little in the way of State program activity. This structure

of managing air pollution demonstrated its inadequacies. The air did not get clean-

er; as the economy grew, the air got dirtier. Lack of funds was a major problem.
But lack of a firm foundation on which State and local programs could be built was
a bigger problem.
The cliche that air pollution does not respect political boundaries is worth restat-

ing. Many serious interstate pollution problems simply could not be resolved with-

out the cooperation of numerous jurisdictions—cooperation that usually was diflicult

to obtain in the absence of a national framework to structure goals and define re-

sponsibilities.

Even apparently purely "local" air pollution problems were difficult to combat
without a Federal program to support efforts. While a given factory's pollution

might be local, the firms owning such factories were often headquartered elsewhere
and operated facilities in many States. Such firms were not shy about threatening
to move their operations when State or local governments sought to adopt pollution

control measures on a local level.

In an attempt to turn the corner on a steadily worsening national air pollution

problem Congress in 1967 took the first halting steps to provide a framework of

State-developed programs aimed at State-selected air quality objectives. A short 2-

year experiment with this approach was enough to convince both Congress and the
States that a more comprehensive structure would be needed.
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To meet this need Congress enacted the Clean Air Act Amendments of 1970,

whose basic outUnes remain in today's Clean Air Act. As you know, the Act divides

responsibility between the Federal, State, and local levels of government. National
Ambient Air Quality Standards—the environmental goals toward which we strive

—

are set by the Fed.eral Governments and programs to meet those objectives are

adopted by State and local governments.
Health and environmental needs are the central decision criteria in the first com-

ponent of the program—setting the air quality standards. Costs, technical feasibil-

ity, and other social goals are considered in shaping the second component—adop-

tion of control requirements for various industrial, commercial and consumer cat-

egories as well as in the selection by Congress of the timetables for achieving the

air quality standards. The general scheme of the Act calls on the States to adopt
control requirements for existing, pollution sources while the Federal Government
is directed to adopt requirements for new stationary and mobile sources and. For
sources of particularly toxic air pollutants.

Compared to the situation 30 years ago, the Federal clean air program has en-

joyed tremendous successes. Each year millions of tons of harmful pollutants, are

no longer released into the air. Across the country tens of millions of people are now
breathing air that meets air quality standards in dozens of localities that were badly

polluted in the past. This progress has occurred while the country has enjoyed enor-

mous economic growth and major increases in motor vehicle traffic.

While we should celebrate the success we have achieved, we should not ignore the

need for additional progress in meeting environmentally sound air quality targets.

In our largest metropolitan areas, where scores of millions live, and in many less

populous areas, our air all too frequently fails to meet established public health

standards. Wide areas of the country, rural, suburban, and urban, are afflicted with
pollution-caused haze—a term that sounds misleadingly innocuous when one consid-

ers that the particles forming that have been identified in carefully done studies as

responsible for as many as 60,000 deaths per year. In addition, many sources of

toxic pollutants are just now being addressed by control programs and the sources

of the atmospheric poisoning of the Great Lakes are still not controlled.

Since 1970, the Act has, been amended several times and the dates set by Con-
gress to meet air quality goals have been extended from the original targets of 1975
to a range of dates stretching from 1993 to the year 2010. Along with extensions

of attainment dates, Congress enacted additional program requirements based on
testimony from State and local government, citizen groups, business, and the Fed-
eral Government. In 1990 Congress added a requirement for an operating permit

program as part of State air quality programs.
Congress' decision to add the operating permit program to the Act sprang from

an interest in identifying a cost effective mix of strategies that could help us com-
plete the job of meeting our air quality goals. Congress recognized that the addi-

tional emissions reductions needed to achieve cleaner air could come from only two
strategies: adoption of more stringent emission controls and improved compliance
with existing control requirements. Congress heard testimony from many that the

Act should not focus exclusively on new and tighter emission standards. There was
and is good reason to believe that significant cost-effective emission reduction oppor-

tunities lie in the strategy of better and more universal compliance with rules that

already are in place.

Accordingly, Congress provided an enhanced set of compliance tools in the 1990
Act, including broader enforcement methods, requirements for improved monitoring,

and reporting of emissions, and an operating permit program. As, you know, the

concept of an operating permit is straightforward the operating permit is a docu-

ment that compiles in one place the air pollution control obligations that apply to

a pollution source; both emission limits as well as requirements to monitor and re-

port emissions.
Most Federal environmental pollution abatement statutes have had such permit

programs for many years. The lack of a permit program in the Clean Air Act con-

tributed to confusion and enforcement controversies regarding sources compliance

obligations. In the absence of a permit it is extremely difficult for anyone whether
the State, a citizen, EPA, or even the source operator to determine all of the require-

ments that apply to that source. While the term State Implementation Plan sug-

gests a document, the reality is more like a coral reef, with complex formations that

have accreted over time and numerous features hidden in surprising nooks and
crannies. Requirements applicable to a single, source may be scattered in scores or

even hundreds of separate rules, adopted over 20 years. In addition, many State

rules are written to apply to categories of sources and controversies have arisen over

whether a particular source falls under, a particular category.
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This complex relationship of control requirements and sources has made it dif-

ficult to evaluate source compliance in an efficient fashion. The damage done by this

situation is clear: if sources are not certain of their compliance duties, the likelihood

of inadvertent noncompliance increases. This in turn results in continued excess air

pollution and more intense controversy when and if enforcement authorities eventu-
ally figure out that a source is not doing what it should have been doing.

The, lack of a comprehensive document setting forth control requirements and
emissions information also impedes development of more flexible "trading" programs
to meet environmental goals. For example, facility-wide emissions caps for a pollut-

ant require cornplete information about the facility's emissions and all of its control

requirements. TTie lengthy and difficult process of assembling this information in

the absence of a permit program imposes large front-end costs that function as "bar-

rier to entry" for many firms that otherwise might discover opportunities to reduce
compliance costs and improve environmental performance.
To remedy these problems. President Bush proposed a permit program as a key

part of his cornprehensive Clean Air Act revision hill in 1989 and the parent Com-
mittee of this Subcommittee included such a program in the bill it reported to the
full Senate. See S. Kept. No. 101-228 ( 1989).

epa's development of the permit program

On passage, of the 1990 Act EPA quickly drafted rules to implement the new per-

mit program but controversy soon developed. The final rules were not issued until

July 1992, following months of intense disputes between industry, EPA, other Fed-
eral agencies. State and local agencies, and environmental groups.
When the rules were issued they were promptly challenged in court by my organi-

zation, by various industry groups, and by a number of States. Since those chal-

lenges were filed there have been many hours of negotiations where the parties

have attempted, I believe in good faith, to understand each others concerns and to

see if common ground could be found. In addition to these litigation negotiations,

there have been many hours of meetings with broader groups including States and
industries not involved in the litigation.

In August 1994 EPA issued a proposal to revise the 1992 rules in a number of

respects. Some of the features of that proposal reflected changes that the litigating

parties agreed to, while many others were not agreeable to all parties but were pro-

posed to solicit broader comment. The August 1994 proposal is complex. That com-
plexity is due in large part to EPA's good faith attempt to provide a range of proce-

dures designed to accommodate differing objectives and concerns of States, industry,

and citizen groups. I know that Assistant Administrator Nichols felt the August
1994 proposal was excessively complex and time has confirmed her judgment.
There nave been significant developments since the August 1994 proposal. First,

EPA has convened numerous meetings of industry. State and environmental inter-

ests in an effort to craft a simpler model. These meetings have helped the partici-

pants make significant progress in resolving differences and there is reason for opti-

mism that a reasonable resolution is possible. Second, the process of preparing per-

mit applications has sharpened a number of issues relating to the information and
certifications that must be included in applications.

EPA has taken a number of steps to address the remaining issues in the Title

V program. In April 1995 the agency circulated a draft supplemental rule relating

primarily to permit revisions and has stated ,it intends to issue a supplemental pro-

posal this summer. In recent weeks EPA has issued several documents that spell

out how the agency intends to proceed. These include a July 20 letter to you Mr.

Chairman, a June 20 letter to Representative John Dingell, and a July 10 "White
Paper".

In connection with these actions I would like to highlight a few issues that are

of great importance to citizens who will depend on the permit program to provide

basis for improved compliance and a more transparent system for informing commu-
nities of their sources of a pollution and the control obligations of those sources.

OPERATIONAL FLEXIBILITY AND PERMIT REVISIONS

Of great concern to all participants are the procedures for making changes in op-

erations for sources covered by Title V permits. The ideal process is one that is sim-

ple, speedy, facilitates public participation, and ensures clear, enforceable permit

terms. Satisfying all of these criteria simultaneously has proven to be a big chal-

lenge!

Since permit terms are to be a reliable codification of a source's obligations and
since a snield against enforcement of other requirements may attach to such permit

terms, NRDC believes the public must be notified of changes in required emission
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limitations and associated requirements, including test methods, monitoring, record-

keeping, and reporting. We believe that the program's "operational flexibility" provi-

sions changes with only 7 day, notice to the permitting authority should be limited

to switching between alternative obligations that have already been reviewed and
subject to an opportunity for comment.
As for other changes, we favor a streamlined system that allows for quick turn-

around of less significant changes while assuring public access and participation op-

portunities for more important changes. NRDC is in general agreement with the ap-
proach that EPA has evolved since last year and that the agency has outlined in

greater detail over the last few weeks. As we understand it, the first feature of this

approach is to rely on State new source; review (NSR) programs to satisfy Title V
participation requirements. This is sensible. We have always stated our interest is

in assuring in opportunity for public participation in State approval of facility

changes. If that opportunity is provided by existing NSR processes, there is no need
to repeat the process to incorporate the change into the Title V permit.

EPA intends to propose a three-track system with specific minimum notice and
comments opportunities for the most important changes; State discretion as to the
amount of notice and comment for the middle range of changes; and no required
notice and comment for de minimis changes. In principle, NRDC believes this ap-

proach is worth trying. We urge EPA and the States to carry out this more flexible

approach with proper concern for the public's desire to be able to learn about permit
terms and offer comments when needed. States should not treat the de minimis ex-

emption as a device to shut out citizens from important changes; and the discretion

to pick appropriate procedures for the middle-range changes should be exercised in

consultation with interested citizens groups in an effort to accommodate valid con-

cerns. If the flexibility is not abused, the proposed EPA approach may prove to be
a workable one.

The Act gives EPA authority to object to permit terms acid to permit changes as

not in accord with the Act's requirements. EPA has proposed to waive, for a 5-year
period, its right to ,object to middle-range changes, except when petitioned by citi-

zens. We are concerned with this blanket waiver. We think a better approach would
be for EPA to implement a waiver policy that is more closely tailored to the pres-

ence of other safeguards in each State's program. Under a tailored approach. States

that afford broader public participation opportunities under the flexible approach
proposed by EPA would enjoy a broader waiver of EPA's authority to object; States

that provided fewer opportunities for the public would be subject to a greater poten-

tial for EPA objection in appropriate cases. This tailored approach would treat pub-
lic participation and EPA objection rights as complementary safeguards; where one
safeguard was more substantial, the other could be more limited.

In contrast, EPA's intended approach appears to guarantee a blanket waiver of

EPA-initiated objections even when a State chooses to restrict public participation

to some irreducible legal minimum. But in such a State EPA cannot assume that

citizens will know enough about permit changes to submit timely petitions to EPA
to use its objection authority. Accordingly the diminished safeguard of public scru-

tiny makes an independent EPA objection safeguard more necessary.

COMPLIANCE PLANS AND SCHEDULES

We believe compliance plans and schedules for achieving compliance are critical

elements of an adequate permit. Many new requirements will, become effective dur-

ing the terms of permits. The public depends on timely compliance with these re-

quirements to deliver cleaner air. For many requirements there, are significant lead-

time needs for selection, design, and installation of needed equipment. Without com-
phance schedules, an agency or the public might have to wait until after the actual

date that emission reductions were to be achieved before an enforcement action

could be taken. This could result in additional years of continued pollution in

amounts above required levels. In our view, EPA's rules should be changed to ad-

dress this problem.

EMISSIONS MONITORING

One of the biggest defects in the nation's clean air program is the failure to have
adequate emissions monitoring so that the public, agencies, and pollution source op-

erators can know how the day-to-day performance of sources compares to their con-

trol obligations. EPA's permit rule contains inadequate guidance on how States

should close this very large gap in our air pollution information system. We are con-

cerned that EPA may be heading away from implementing the Act's requirement
for better actual emissions information; relying instead on indirect methods for
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guessing at emission& based on operation and maintenance information. We believe

this would be a fundamental mistake.

COMPLIANCE CERTIFICATION

The Act's requirement for compliance certification is a critical reform that places
the primary responsibility for cornpliance where it should lie; with the operators of
emission sources. In its July 10 White Paper, EPA has announced a large step back
from a full compliance certification prop*am: it will not require sources to address
their previous permitting applicability determinations in their Title V permit appli-

cations. The apparent justification for this decision is a concern that for some,
sources, the burden of a thorough review of previous determinations would be so

large as to jeopardize the source's ability to submit a timely application. But the
exemption intended by the agency is broader than warranted by this rationale. If

EPA proceeds with this exemption from the Act's certification requirement, it should
require a source seeking a deferral of the, certification regarding previous deter-

minations to certify instead that the burden of the review would prevent timely sub-
mission of its application. EPA also should clarify that once permits are issued, the
annual certifications required by the Act will have to address the source's previous
applicability determinations.

CONCLUSION

In closing, I want to thank the Chairman and the rest of the Subcommittee mem-
bers for conducting oversight hearings into the implementation of the Clean Air Act.

Continuing involvement by Congress in the decisions made by States and EPA
under the Act is crucial to your understanding the program's strengths and weak-
nesses and to remedying deficiencies.

I am aware that some Senators may feel that the most pressing problems to ad-
dress in such oversight hearing's are those related to complaints about the cost,

complexity, and burdens associated with Clean Air Act compliance. I think you
should address these concerns and give them a full airing. However, I hope that you
will consider directing your attention to other aspects of the program as well; in par-

ticular, to a thorough assessment of the progress we are making to achieving the
pollution reduction and air quality objectives of the Act. While we undoubtedly can
do a better job of making the Act easier to comply with, it is also true that we, need
to get better at the core tasks of cleaning the air. Your involvement and interest

in this part of the clean air challenge will be vital to the program's success.

Thank you for the opportunity to present these thoughts. I am happy to answer
any questions you may have.

Statement of Paul J. Eisele, Director, Health, Safety and Environmental
Affairs, Masco Corporation

Good afternoon, Mr. Chairman and members of the Subcommittee. I want to

thank you for the opportunity to testify on this important issue for our industry.

I am Dr. Paul Eisele, Director of Health, Safety and Environmental Affairs for

Masco Corporation.
I am appearing on behalf of the American Furniture Manufacturers Association

(AFMA). AFMA is the largest furniture industry trade association in the United
States. Approximately $20 billion in sales are produced annually by domestic fur-

niture manufacturers, and sales by AFMA member companies make up the vast ma-
jority of that figure. AFMA members have home offices or facilities in almost every

state and employ approximately 500,000 workers.
Masco Corporation, and its allied sister companies, Masco Tech and Trimas, are

Fortune 1000 diversified manufacturers. Masco Corporation is the largest furniture,

kitchen cabinet and plumbing product manufacturer in the United States, with over
200 small to mid-size manufacturing operations. For example, plant size within
Drexel Heritage, a Masco furniture manufacturer, ranges from 50 to 650 employees.
While Masco is a comparatively large corporation, most firms in this industry can
be characterized as small business manufacturers. Masco facilities have about
12,300 employees in North Carolina, 500 employees in Kentucky, and 2,300 in Cali-

fornia. Forty (40) percent of our manufacturing facilities will require Title V per-

mits.

This is a highly competitive industry, in which success depends on responding to

rapidly changing consumer preferences. We are deeply concerned about the Clean
Air Act Title V Operating Permits Rule, which would reduce our flexibility to re-
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spond to such changes, and thereby hurt our competitiveness in a cost-conscious
global marketplace.
The industry takes seriously its responsibility to help the nation meet its Clean

Air Act goals, even though our industry accounts for less than 1/2 of one percent
of VOC emissions. For example, Masco has participated in voluntary EPA initiatives

to reduce emissions. Masco Corporation and Masco Tech have received commenda-
tions from EPA Administrators Reilly and Browner, respectively, for meeting the
1993 reduced 33/50 emissions goals of potentially toxic compounds. Both companies
have already exceeded their 1995 reduction goals, and I fully expect this progress
to continue in the years ahead.

Recently, the American wood finishing industry led by the American Furniture
Manufacturers Association, Kitchen Cabinet Manufacturing Association, Business
and Institutional Furniture Manufacturing Association and National Paint and
Coating Association concluded an historic negotiated rulemaking with EPA, states

and environmental groups establishing Reasonably Available Control Technology
(RACT) and Maximum Achievable Control Technology (MACT) rules for the indus-
try. I was privileged to serve as a co-chair of the industry group in this activity.

This effort consumed an unprecedented amount of time and effort, but reflects our
company's and our industry s commitment to advancing the nation's Clean Air Act
goals. Our efforts and commitment were recognized in a January 1995 letter to in-

dustry participants in the Reg-Neg from EPA Administrator Carol Browner:

'Tou are to be commended for incorporating pollution prevention into all as-

pects of the agreement, and for your innovation in dealing with the challenges
of such a diverse industry and complex emissions source. . . . your work is a
credit to industry-environmental-governmental cooperation. . .

."

This unique process represents the largest Clean Air Act "Reg Neg" completed by
EPA, impacting thousands of woodworking manufacturing operations throughout
the Nation. The industry's principal concern during the Reg-Neg process was to

achieve reduced air emissions in a manner that allowed the greatest operational
flexibility. Instead of automatically requiring costly add-on control equipment, the

goal was to let the individual furniture plant find the best means of reducing air

emissions from several options. Options could include using reformulated coatings,

improved solvent management or, if appropriate and cost effective, add-on control

equipment. Through the negotiation process, the industry was able to achieve its

goal of flexibility in exchange for tighter controls of potentially toxic compounds
which were the concern of the negotiators from the environmental groups. Thus, we
agreed on cheaper, cleaner and smarter regulations that are now going through the

Rulemaking process. The bright lights of this mutual success have been significantly

dimmed, however, by ongoing development of the vehicle that translates these rules

into a compliance program for each of our plants, that is, the Title V air permit.

While the negotiators at the wood finishing regulation table were looking at ways
to make the air emission reduction process flexible, under Titles I and III of the

Clean Air Act, EPA was expansively interpreting the statutory requirements of Title

V of the Clean Air Act and decreasing the flexibility employers need to meet cus-

tomer desires and achieve environmental results. While the wood finishing negotia-

tions were working on making the emission rules reasonably simple so that they

could be understood and implemented by small woodworking shops, the EPA was
developing rules that only the most sophisticated environmental attorneys and engi-

neers could understand. Let me provide some examples.
Companies are presently in the process of preparing Title V permit applications.

Masco furniture operations in North Carolina completed its first draft application

in January of 1995 to serve as a model for other company applications to meet the

State of North Carolina projected March 1995 deadline. Unfortunately, EPA did not

approve the North Carolina program, and our proactive work was for naught. It

took our employees over 400 hours to develop the application based on their best

judgment about its permit requirements. Our plants in Virginia are in greater un-

certainty as the EPA has disallowed Virginia's plan and they are embroiled in legal

squabbling.
We believe that Title V can be most effective as a mechanism to provide total fa-

cility air emissions to the appropriate local, state and Federal regulatory officials.

The public should also have access to this information and the right to public review

and comment at the initial stage of granting an operating permit. We also believe

that the drafters of the Act were correct to have a place within the statute to con-

tain the legitimate applicable requirements. Title V is that place. These Title V re-

quirements must be recognized in the context of the first four titles of the Act, and
in the case of the furniture industry. Titles I and III are most applicable. Title V
should not be a stand alone, additional enforcement mechanism, as it has become.
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At Masco we have been focusing on what I beUeve to be the substantive issues

of doing emission inventories and developing operational plans to meet manufactur-
ing needs under a five year permit. This is no easy task for furniture plants. Unlike
many industries that can chart long-range operational needs for product develop-

ment, furniture manufacturing runs on short cycles. We are a fashion industry and
at least every six months, fashions change. Our industry has a Spring and Fall Mar-
ket every year in High Point, NC, where the buyers make or break manufacturing
plans. The marketplace decides what products we will build over the coming
months. Therefore, rightly so, we have spent a good deal of time and worry on how
we can make the manufacturing shifts necessary under a proposed permit system
which can require continuous permit modifications with concomitant public hear-
ings, etc., for seemingly minor changes in finishing material use. We still will com-
ply with our statutory emissions limits imposed under Titles I and III.

I believe that the implementation of Title V should maintain a distinction between
a State's New Source Review program and the Federal Operating Permits program.
New Source Review is best handled between the local Agency and the EPA without
involving every permit applicant.

I am also concerned about the potential for abuse of the public review process,

should public input be required for even minor process changes. Many process
changes that have little or no emissions impact are nonetheless indispensable to

competitiveness and must be implemented quickly. Industry knows from experience

that there are interest groups who do not share our goal of reconciling strong envi-

ronmental protection with economic vitality. An unlimited public review framework
could be misused by such groups to grind innovation and competitiveness to a halt.

While this is the substantive issue, many other evolving issues regarding the per-

mits seem to spring up, blossom and fade as EPA develops the permit guidance and
rules. An example of this is compliance certification, especially the "lookback" en-

forcement provisions proposed earlier this year. Fortunately, EPA, in its July 10

white paper, has eliminated this lookback. One must ask why they proposed it in

the first place.

We have begun to review the agency's July 10 Title V white paper. While we rec-

ognize that these policies have not been embodied in a final rule, we must com-
pliment the agency on beginning to address many problems raised by the states and
employers. We believe that until the changes discussed in the white paper have
been finalized, as the agency itself has acknowledged, there are continuing ques-
tions about what comprises a complete operating permit. Therefore, rather than
subjecting employers to enforcement uncertainty, we propose a delay in the Federal
enforceability of these requirements for at least 2 years, and until such time as the

states, the public and employers have certainty of the requirements they must meet.
This does not, and should not be interpreted to waive our responsibility to provide
our emissions inventories. This will not affect our obligations to meet the Titles I

and III substantive requirements as agreed to in the regulatory negotiations.

As a permittee, I am caught on the horns of a dilemma. Is unreasonable certainty

better tnan reasonable uncertainty? That is, would we be better off accepting a rigid

and inflexible permitting scheme in return for the certainty of knowing the ground
rules in advance? Or should our planning be suspended while EPA settles on a more
workable approach? Clearly, forcing a choice between these options is neither rea-

sonable, fair, nor in the public interest. I am hopeful that the oversight process initi-

ated by this Congress will result in a sound and flexible permitting framework that

provides sufficient guidance for facilities to comply with EPA's goals, but which also

accommodates the process changes necessary to the success of American industry.

I appreciate the opportunity for presenting the viewpoints of small to mid-size

manufacturing operations and am prepared to answer any questions.

Statement of Dan Bartosh, Jr., Corporate Environmental Manager, Texas
Instruments, Dallas, TX

L introduction

My name is Dan Bartosh. I am the Corporate Environmental Manager for Texas
Instruments Incorporated or "TI". I appreciate the opportunity to testify for this im-
portant healing on the implementation of Title V of the Clean Air Act I especially

would like to tnank Chairman Faircloth for inviting me here today and his willing-

ness to find an appropriate solution to the problems presented by Title V of the
Clean Air Act.

I am testifying today on behalf of both TI and the Air Implementation Reform Co-
alition or "A.I.R . The A.I.R. Coalition is an Ad Hoc group of companies from several
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industrial sectors devoted to enactment of procedural changes in the Clean Air Act
What these companies all have in common is the absolute necessity to react quickly
to an ever changing and fiercely competitive global market These companies also

share a strong and proactive environmental ethic and support the fundamental
premise of the Clean Air Act—clean air for every American. The essence of the AIR
agenda is to clear away the Clean Air Act's unnecessary red tape that diverts our
resources from reducing pollution and strikes at our ability to compete in the global
marketplace.

TI, a worldwide corporation headquartered in Dallas, TX, is a high-technology
company with 43 manufacturing plants (39 wholly-owned by TI, 4 are joint ven-
tures) in 17 countries. In the US, we have 16 manufacturing plants in Texas, Ken-
tucky, Massachusetts, and Michigan. TI products include semiconductors; defense
electronics systems; printers, notebook computers, and consumer electronic products,
electrical controls, and metallurgical materials.

TI is the worlds sixth largest semiconductor manufacturer, and currently employs
approximately 56,000 people worldwide and 33,500 in the United States. TI has a
net market value of approximately $14 billion, net revenue in 1994 of over $10 bil-

lion. Between January 1994 and December 1996 TI will have invested over $1.5 Bil-

lion to construct three new semiconductor manufacturing plants in Texas that will

add over 1,700 new jobs, not to mention the hundreds of jobs created during the
construction of these facilities.

The topic of this hearing—the Federal permitting program under Title V of the
Clean Air Act—is of critical importance to TI and other "quick-to-market" compa-
nies, particularly companies in the semiconductor and electronics industry. It is im-
portant to understand from the outset that TI regards the Title V permitting pro-

gram as a critical rulemaking from the perspective of the global competitiveness of
the U.S. Semiconductor industry.

The 1990 Clean Air Act Amendments in general, and Title V in particular, have
raised flexibility concerns for TI and other 'quick-to-market" companies. TI's para-
mount goal is to ensure the compatibility of the Title V permit application, issuance,
revision and renewal requirements with the hundreds of routine process upgrades,
advancements and innovations that a semiconductor manufacturer must undertake
each year to compete in the global marketplace, to control costs, to increase output,
to maintain quality, to control pollution and to meet corporate pollution prevention
goals. Regulatory flexibility—as defined by the ability of our industry to undertake
these routine changes witiiout undue permitting delays—is critical to our global
competitiveness.
Through the Air Implementation Reform Coalition and the Electronics Industries

Clean Air Task Force, TI's has worked to develop solutions to our flexibility con-
cerns to achieve three overriding goals: (1) improved air quality, (2) public account-
ability, and (3) industry flexibility to compete in the global marketplace.

In this context, the Title V operating permit program provisions have represented
a key area of focus. Nowhere in the Clean Air Act is there a bigger threat to our
industrial competitiveness as a nation. And nowhere is there a clearer opportunity
to make common sense changes in the Act which could streamline implementation
while maintaining Clean Air.

In my testimony today, I would like to discuss the key flexibility-related concerns
that TI has with regard to the Title V program. My comments will also focus on
EPA's most recent actions with regard to Title V and conclude with recommended
solutions. First, however, I would like to provide some background on TI's manufac-
turing operations, both from a technical standpoint, by describing the types of

changes that we undertake at our facilities on a routine basis, and from a regulatory

standpoint.

Background on Semiconductor Manufacturing

I. routine semiconductor manufacturing changes

The technologically dynamic nature of the semiconductor industry distinguishes

it from other traditional manufacturing sectors. Indeed, semiconductor manufactur-
ing processes are in constant evolution. Roughly every 18 to 24 months, new manu-
facturing processes are introduced, and of these new processes, approximately one-

fifth involve major departures from the prior processes in terms of chemistries,

equipment, and/or chemical use.

The constantly changing technology of the integrated circuit has resulted in quan-
tum leaps in memory capacity and computing power on a single chip. The number
of transistors on TI's digital signal processor chips are increasing fourfold every 2

years, with anywhere from 1 to 4 million transistors on chips currently in produc-
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tion. Dynamic Random Access Memory chips (DRAMs) now in production have the
capacity to store 16 miUion bytes of information, and the next generation will be
able to. store 64 million bytes. Being quick-to-market with a new generation of chips
IS absolutely imperative to maintaining TI's competitive advantage in the global
marketplace.
The extremely competitive and rapidly evolving nature of TI's business makes it

imperative that TI have the flexibility to make changes to its manufacturing proc-

esses and facilities without delays due to administrative processing required for per-
mit revisions or amendments. Delays of even one week in starting up a new product
line or process can often make a huge difference in the profitability of the product,
due to the importance of being first-to-market with a new product. It is common-
place for TI to have to install a new production process quickly in order to meet
the demands of its customers. For the most part, the changes do not result in in-

creased air emissions above those allowed under existing permits, although it is fre-

quently necessary to amend these permits due to relocations of existing sources or
changes from one chemical to another.
To provide a concrete example of the types of business challenges faced by the

semiconductor industry, the Electronic Industries Clean Air Task Force has con-
ducted an analysis of a typical, modern semiconductor manufacturing facility. This
analysis demonstrates that beginning at start-up, and for each subsequent five-year

period that follows, a typical facility using the latest process technology would:

• Introduce at least two new generations of manufacturing technology, which
may occur through constant changes phased in over time or by completely
"gutting" the interior of the facility other than the piping, ducts and other
components which link the manufacturing operation with the general facility

services area.
• Make 30 to 60 process chemical and equipment changes per year as existing

processes are refined and new processes are developed.

Five years is an eternity in the semiconductor business. For example, in 5 years,

TI has gone from producing 1 Megabit DRAMs to 4 Megabit to 16 Megabit, and is

currently developing the 64 Megabit production process. Yet 5 years is also the typi-

cal life of a Title V air permit. Given the rapid pace of change in our industry, TI
could expect to go through 150 to 300 permit revisions in just one permit cycle.

State regulatory agencies do not have the resources to manage this volume of paper-
work. Also, TI cannot reasonably hope to predict all of the changes that will take
lace over a five year period. Nor do I think this would be a useful exercise. It is

ar more useful to keep our focus on what is really important—controlling air emis-
sions.

II. AIR PERMITS FOR SEMICONDUCTOR MANUFACTURING

TI's four major U.S. Sites that will require Title V permits include active manu-
facturing operations and research and development facilities, but each differ sub-
stantially in terms of production capacity and manufacturing processes.

I am the Corporate manager with responsibility for environmental matters at all

of our facilities. These facilities produce a wide variety of semiconductor chips such
as at Dynamic Random Access Memory (DRAM) chips. Digital Signal Processors
(DSP), microprocessors, and various logical and linear circuits. The fastest growing
segment of TI's business is in Application-Specific Integrated Circuits (ASICs),
which incorporate all of the necessary components to perform complex computing
functions on a single chip. These ASICs are customer-specific devices, and require

extremely short cycle times from chip design to final delivery for TI to be competi-
tive in the global marketplace.
With multiple products and rapidly changing markets, the flexibility to move and

change operations within the plants is critical to the success of our business. Yet
the changes we make rarely effect total site air emissions. If we are forced into a
Title V permitting process where each change at our facility could trigger a lengthy
review and revision of our permit, we will not be able to meet the needs of our cus-

tomers and we will lose our position in the marketplace. With so few American busi-

nesses still able to claim a dominant share of a global market, this issue has serious

implications for global competition.
For example, if TI were to react to changing market conditions by greatly expand-

ing production of DRAM memory chips, we would have to make certain changes
within our manufacturing facilities. Even if these changes had no impact on total

air emissions, they would trigger a Title V permit revision that could result in

delays of several months. In the semiconductor industry, just a couple of months is

enough time for our overseas competitors to beat us to tne market.

I
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In addition to the problems with delay due to permit revisions, it is important to

point out that the cost of the initial permit application can be quite high. Due to

the amount of information required, TI estimates that it will cost $250,000 to obtain
a Title V permit for each of our 4 major U.S. Facilities. A $1 million price tag is

a significant cost even to a company like TI. If these costs are multiplied across all

of the facilities subject to Title V, the national costs are very steep.

Each State in which TI operates has a different set of air quality regulations in

their State Implementation Plans (SIPs). This makes the problem of how best to de-

velop a workable permitting system specific to each State. However, the general con-
clusion can be made that permits should focus more on environmental results rather
than on every minor change made within a facility. This change in focus would
make permitting more workable in every State and provide the flexibility needed
for economic development.

III. GENERAL COMMENTS ON TITLE V

It is important to remember that the framers of this Act intended Title V as solely

an administrative provision. Its goal was to collect and maintain all of the regu-
latory requirements under the Federal Clean Air Act in one place to make it easier
for States, industry and anyone else to track compliance.

I want to be very clear that TI does not oppose the substantive standards that
actually clean up our air that we oppose. In fact, we meet or exceed all relevant
environmental standards. Nor do we oppose the notion of Title V as an administra-
tive vehicle to collect regulatory requirements and thereby streamline compliance.
The reality however, is that EPA has refused—or perhaps is simply unable—to im-
plement Title V in a manner limited to this administrative purpose. Instead, Title

V, as envisioned by EPA, would create an overlay of bureaucracy and delay on every
action within a facility—no matter how minor. It literally creates a regulatory
straightjacket on every industry without any concern about their environmental
record or the existing State permitting program.
Texas has long had an excellent air permitting program which provides for New

Source Review of major and minor sources, including a review of the health effects

of the chemicals to be emitted. This program has provided an outstanding level of

protection to the citizens of Texas while enabling companies to operate and expand
their businesses within the limits defined by the Clean Air Act. TI and many other
companies in Texas believe that the benefits of the Title V program—as currently
implemented by EPA—are not justified by the cost, since for the most part it is

merely an overlay on a State program that has already proven to be successful, and
it does not take into account the flexibility needs of industries like ours.

TI has a long history of commitment to environmental health and safety issues,

and takes whatever steps are necessary to protect its employees, the community,
and the environment from the hazards associated with its manufacturing processes.
To protect air quality, TI has installed or will install over $14 million in new air

emissions abatement equipment at its Dallas Expressway site alone between 1990
and 1996, and has spent over $26 million worldwide since 1989 to eliminate CFC's
and other ozone depleting substances from its manufacturing processes by 1995.
TI has an active pollution prevention program and continuously strives to identify

and implement new pollution prevention opportunities in its manufacturing proc-

esses. Moreover, TI has been the recipient of five EPA Stratospheric Ozone Protec-

tion awards. We have also received the EPA Region VI Environmental Excellence
award for our solid waste recycling program, which is widely regarded as a bench-
mark for large industries.

Notwithstanding our proactive record on the environment, TI and other environ-
mental leaders are faced with an ever increasing Federal bureaucracy focused not
on incentives for encouraging enviroi"UTiental protection, but on strict command and
control enforcement and endless paperwork. Rather than recognizing companies for

their achievements in the environment. Title V and similar programs, like EPA's
enhanced monitoring rule, treat all businesses as if they are environmental crimi-
nals.

The problem with Title V is not its intent, but its implementation. One could envi-

sion a much less prescriptive approach, that provides States with the authority and
resources to achieve the same or improved environmental results, maximizes flexi-

bility for industry and States, and minimizes second guessing from EPA.
Most ironic is the fact that Title V may actually have a negative effect on the en-

vironment Review of every change within the facility, regardless of how small, has
a chilling effect on companies that are striving to implement pollution prevention
programs. If every minor tweak or change within the facility potentially triggers a
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lengthy review, permit revision and possible EPA veto, there is a strong disincentive

to make these process changes.
Process changes are not only the foundation of all pollution prevention achieve-

ments but they are also the building blocks of technological innovation. Congress
clearly did not intend Title V to restrict innovation and pollution prevention.

rV. RECENT EPA ACTIONS REGARDING TITLE V

In the wake of increased Congressional oversight of its programs, EPA has re-

cently signaled their intent to resolve some of the concerns regarding Title V. Al-

though EPA's recent actions are helpful and provide hope for a workable program,

we still have concerns that EPA's actions may be too little, too late.

Specifically, after the House Commerce Committee heard testimony on this pro-

gram in May, EPA sent a letter to members of that Committee to outline changes
that they plan to make in the Title V regulations. In this letter, EPA promised to

deliver a "white paper" that would spell out what information is required to be sub-

mitted with Title V permit application, In addition, EPA promised that several

changes would be made to the permit rule in a re-proposal due in July. These
changes are intended to "simplify and streamline" the permit revision process and
build on existing state programs to minimize duplication.

We are encouraged by EPA's recent recognition of the problems with its approach

to Title V implementation. Notably, EPA's recent actions have resulted primarily as

a result of Congressional oversight. In particular, the recent letter regarding Clean
Air Act implementation from the Chairman of this Subcommittee, and EPA's subse-

Sient partial response has been very useful in shedding light on the problems with

e Act
However, EPA's widely criticized 1994 Title V proposal is still operative and many

States have adopted its provisions in developing their own permit programs. Indeed,

none of EPA's recent steps have been codified in rulemaking—thus all of these

changes may be illusory. Thousands of hours and millions of dollars have been spent

since the enactment of the Clean Air Act to convince EPA to make Title V more
flexible, so please excuse my cynicism for waiting to see the fine print before accept-

ing a solution.

Notwithstanding such cynicism, EPA's suggested new direction to 'Title V imple-

mentation is commendable and ought to be codified as quickly as possible. However,
other concerns regarding Title V remain. For example, EPA has suggested that

minor changes made at a facility would no longer trigger a permit revision process.

But, EPA also states that review of such minor changes is still an applicable re-

quirement to be included in the permit So at best it is confusing to States how to

handle minor changes at a facility. A much cleaner approach would be to simply

declare that only major changes need to be reflected in a Title V permit.

Another issue that is somewhat confused at this point is compliance certification.

Although not required by the Act, EPA had proposed that each facility subject to

Title V submit a certification that they are in compliance with all federally enforce-

able conditions. EPA originally held that the certification must cover all regulatory

determinations over a 5-year "look back" period prior to the permit application.

(EPA's White Paper amends this policy to require compliance certification only for

current requirements).

The concept of using Title V to ensure full compliance with all regulatory require-

ments is a good one, but EPA's implementation is flawed. Rather than requiring all

facilities certify compliance with past regulatory determinations—a process rife with

uncertainty and liability—a better approach would be to ask companies to self-iden-

tify and self-correct any current or past compliance problems. If EPA agreed not to

prosecute companies that disclose and remedy problems discovered within a Title

V application, companies would have a major incentive to self assess and address

any compUance issues. This policy would be far more effective at bringing the regu-

lated community "up to code than the threat of enforcement actions.

V. POSSIBLE SOLUTIONS

TI will continue to work closely with EPA and the States to develop a workable

permit program. The problem is that even if EPA were to issue a workable final

rule for 'Title V, the question remains as to whether the rule will withstand judicial

scrutiny that will almost certainly come when it is challenged. The bottom line is

that Congress should consider targeted legislative changes to reduce the red tape

created by Title V.

TI supports ensuring the public accountability by providing notice of major permit

changes. EPA's most recent Title V proposal, however, requires advance notice and
public comment for so many environmentally insignificant changes that, in addition
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to impeding a source's flexibility to make needed process changes expeditiously, the
proposal actually frustrates its own goal of promoting public participation. The con-
tinual public notice and comment required for even minor changes will so over-

whelm the permitting system that State permitting authorities, EPA and the public
run the risk of missing significant permit changes through sheer information over-

load.

For example, if our facility in Dallas made just 30 process changes per year—this

is likely a low estimate—we would need a permit revision every other week! Who
would review all of these changes? What environmental benefit would be gained by
going through all of this paperwork and delay?
TI and the AIR coalition have proposed six "common sense" principles which we

feel should be the basis for the Agency and Congress to re-examine the fundamental
approach to air permitting:

• First Principle: One size does not fit all. States and regulated industries are
very different from one another and cannot be treated as homogeneous
groups. It may not be appropriate or feasible for all States to adopt exactly
the same process.

• Second Principle: Public Accountability. The public must have access and
input to the key decisions in a permit. But public review should be solely fo-

cused on important environmental issues and must not become a barrier to

industrial flexibility.

• Third Principle: Flexibility. Flexibility is the lifeblood of innovation and pollu-

tion prevention. Both industry and States need maximum flexibility to suc-

ceed.

• Fourth Principle: Trust. EPA must delegate authority with responsibility. In-

dustry and States cannot operate in a climate of constant second guessing.
• Fifth Principle: Efficiency. Just as industry has finite manufacturing re-

sources, so too do the States and EPA have resource limitations. Finite re-

sources necessitate that priorities be developed to ensure that the program
is focused on the most important environmental issues.

• Sixth Principle: Simplicity. EPA has developed a system that is totally inac-

cessible to all but the most educated and specialized. To be effective, the Title

V program must be understandable and clear to all stakeholders.

These principles can guide EPA and Congress to make the needed changes to the

Title V program. Specifically, TI believes that targeted legislative reform based on
these principles is needed and should be enacted by this Congress. Such reform
would clear away the command and control climate of the current legislation and
create a new, more progressive atmosphere where EPA, States, the public and regu-

lated industrj' could forge partnerships to address the real environmental challenge

of air pollution.

In the absence of new legislation to address the problems of Title V, TI urges EPA
to adopt the most flexible regulations possible based on the principles above. At a

minimum, EPA should suspend federal enforcement and sanctions associated with
Title V until the policy and the rules are established and understood by all stake-

holders.

CONCLUSION

TI's primary concern is the economic and procedural burdens imposed by Title V.

We are confident that we meet, and in most cases far exceed, all applicable environ-

mental standards. Yet, as explained above, the fast paced nature of our business

cannot flourish in a command and control regulatory regime.

I urge the Congress and EPA to fundamentally review the Title V program from
the bottom up based on the principles outlined above. As a nation, we cannot con-

tinue to develop programs based on an outdated model of federalism that serve to

repel innovation and creativity and, in the final analysis, add nothing to the ulti-

mate goal of environmental protection.

Finally, it is important to recognize that business decisions are not necessarily in-

consistent or at odds with the environmental goal of reducing pollution. TI's process

upgrades, advancements and innovations are aimed at increased productivity and
efficiency. We strongly believe that part of increasing productivity involves reducing

pollution. Indeed, pollution is inefficient and simply interferes with the quality of

our products and adds costs. TI believes that a strong economy and a healthy envi-

ronment are mutually reinforcing goals.

I appreciate the opportunity to testify at this important hearing. TI will continue

its dialogue with the EPA and State regulators on these issues. I urge Congress to
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continue to play a strong role in reforming this program. Together we can forge a
workable program that meets both our economic and environmental goals.

Statement of Richard Wimbish, Techform, Inc., on Behalf of the Society of
THE Plastics Industry, Inc.

title V of the clean air act

The Society of the Plastics Industry, Inc. (SPI) is pleased to provide these com-
ments to the Committee in connection with its hearing on Title V of the Clean Air
Act. SPI is a 2,000 member not-for-profit trade organization representing all seg-

ments of the plastics industry in the United States. The Society's members include
processors and manufacturers of plastics and plastics products, suppliers of raw ma-
terials, processors and converters of plastics resins and manufacturers of accessory
equipment for the plastics industry. All told, the plastics industry, directly or indi-

rectly, accounts for over 3 million jobs in the U.S. Founded in 1937, SPI serves as
the major national trade association of the plastics industry. Many SPI members are
subject to Title V permit requirements, a few have already been required to submit
permit applications.

A. background

Perhaps more than any other Clean Air Act issue, the operating permits program
has, ana will continue to have, a significant effect on many businesses, especially

small businesses, including those in the plastics industry. SPI, therefore, is pleased
to participate in this hearing. Above all, SPI is seeking a revised operating permit
program that will be fair and equitable to the regulated community and will avoid
unduly burdening small companies. SPI recognizes the need for an operating permit
program, but we also believe that its requirements should be simple and clear.

In this testimony, SPI would like to highlight a few key concerns that, if ad-

dressed, would go a long way toward achieving a program that will both accomplish
the goals of the Clean Air Act and maintain a nealthy economy. This testimony,
therefore, focuses on the following;

• the need to "shield" good faith emissions estimates;
• the need to streamline the permit program;
• the need to limit permits to sources that are truly major; and
• the need for EPA to consolidate policy decisions.

We urge this Committee to consider revising the applicable effective dates of the
Title V program. Right now, the Title V permit program is like a complex railroad

system whose obligation to keep to a schedule is jeopardizing the safety of the pas-

sengers. Over the last few years, EPA, which strives to provide consistent, advance
direction to the States on implementation issues, has not been able to adequately
fill that role. In attempting to meet unrealistic statutory deadlines on complex is-

sues involving diverse industries, it is almost inevitable that certain approaches and
assumptions are not workable. EPA has, as a result, issued a number of guidances,

some of which changed the Agency's earlier positions on several key Title V policy

matters, but this an approach represents a patchwork solution at best. Moreover,
EPA has been unable to resolve litigation over the July, 1992 final Title V rule. In-

deed, even as this testimony is being prepared, we are awaiting a supplemental pro-

posal stemming from the pending litigation.

Because of Clean Air Act deadlines, however, the States have been compelled to

move ahead with implementation of their permit programs based on the July, 1992
final rule, which the Agency acknowledges will change significantly due to the liti-

gation. It does not make sense to require facilities to submit applications without
knowing what EPA's final revised permit rule will require, but that is what is hap-
pening.
Adding to the uncertainty is EPA's inability to implement the statutory require-

ment to impose enhanced monitoring on major sources. Facilities are required to

propose enhanced monitoring criteria in permit applications, and permitting au-

thorities are required to incorporate monitoring criteria in permits. Yet, EPA has
not issued a final rule to guide them. EPA proposed a rule to implement the en-

hanced monitoring requirement on October 22, 1993. That rule was the subject of

much iustifiable criticism because it was overly burdensome and, as a result, has
never been finalized. We believe that EPA has acted appropriately in backing away
from that proposal. EPA's latest effort to implement the enhanced monitoring provi-

sions of the Clean Air Act, the compliance assurance monitoring rule, has not yet

been proposed and a final rule is not expected until July, 1996 at the earliest. Con-
sequently, it makes sense to stay implementation of the Title V permit program to
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give EPA sufficient time to promulgate a revised final permit rule and a final en-

hanced monitoring rule, and to give the States sufficient time to implement these

final rules.

B. "SHIELD" GOOD FAITH EMISSIONS ESTIMATES

One of the most difficult tasks facing facilities that emit air pollutants is deter-

mining whether they are required to apply for a Title V permit. Many facilities are

not currently permitted by the State air pollution control authority or have not been
required, as part of the State permitting process, to undertake an emissions inven-

tory of their entire facility. Consequently, they may not have a complete and de-

tailed picture of their facilities' emissions.

Since the Clean Air Act was enacted in 1970, many plastic molding and forming

operations have been considered to be "clean." In short, plastics operations have his-

torically not been viewed as contributing much in the way of air pollutants. Other
plastics fabrication operations that had emissions were considered too small for con-

cern from a regulatory perspective. And, as a result, not much work was done to

precisely characterize those emissions. But, the 1990 Amendments to the Clean Air

Act changed this. The 1990 Amendments extend regulation to many companies, par-

ticularly small companies, who were previously subject to few, if any, air standards.

Estimating emissions from plastics processes is often less than straightforward.

For example, SPI spent approximately $30,000 to prepare a workbook to assist its

members and their customers in estimating the emissions of a single hazardous air

pollutant typically used in a particular manufacturing operation. That represents

just one workbook for estimating emissions of one chemical from one portion of the

industry. We should note, emissions of this chemical were fairly easy to estimate.

Indeed, some facilities in the plastics industry combine several highly complex proc-

esses and use a variety of materials, greatly increasing the cost of preparing accu-

rate estimates. It is easy to see that the cost of just determining whether you are

subject to the Title V program can be phenomenal. The least costly methods, which

are likely to be aJl that a small business can afford, will be generally less reliable

than more costly methods.
EPA should issue guidance that includes a checklist to help facilities, such as

those in our industry, develop emissions estimates. It would also be helpful if EPA
would allow facilities to rely on emissions factors, including such EPA publications

as AP-42, without the threat of future enforcement action should EPA later deter-

mine that the emissions estimate was below actual emissions. It seems logical that,

as part of the implementation of the permitting program, EPA should lend its exper-

tise and assist faciUties, particularly small facilities, in estimating their emissions.

At a minimum, EPA should not penalize facilities who make good faith estimates

of their emissions if it is later discovered that the estimate was low.

C. STREAMLINE THE PERMIT PROGRAM

The requirements of the Title V permitting program should be clear and easy for

facilities to implement. Regulated facilities already operate in compliance with a

vast array of Federal, State, and local air pollution control requirements. The acro-

nym list includes terms such as: BACT, RACT, MACT, LAER, PSD, NSR and oth-

ers. ^ These requirements are often complicated and costly to implement with sub-

stantial penalties for non-compliance. As EPA stated in its recent "White Paper for

Streamlined Development of Part 70 Permit Applications" (dated July 10, 1995),

permits are a "procedural task." Facilities should be allowed to focus their energies

and resources on meeting emission control requirements because these usually yield

clear environmental benefits. Facilities shoula not be spending much time at all on

permitting which at best yields indirect environmental benefits.

EPA should keep small businesses in mind in particular as they revise the permit

requirements for Uie final permit rule because small businesses will be hardest hit

by these requirements. Techform, Inc., a plastics thermoforming plant which em-
ploys 50 people, is not atypical of this industry in terms of size. Techform is in

Standard Industrial Classification Code 308. In SIC code 308, there are 12,589 man-
ufacturing facilities; 6,285 employ fewer than 20 people; 10,865 employ fewer than
100. That the permitting program will affect small businesses is not a theoretical

possibility. These small companies, like Techform, which provide real jobs to real

people, will be affected by the permitting program, as well as other Clean Air Act

i"BACT" means Best Available Control Technology. "RACT" means Reasonably Available

Control Technology. "MACT" means Maximum Achievable Control Technology. "LAER" means
Lowest Achievable Emissions Rate. "PSD" means Prevention of Significant Deterioration. "NSR"
means New Source Review.
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requirements. Small companies generally cannot afford to employ an "environmental
manager," so completing a permit application or determining if the company needs
a permit application will either require hiring outside consultants or diverting em-
ployees from other, more productive tasks.

1. REDUCE THE BURDEN OF THE PERMIT APPLICATION PROCESS

SPI supports the development of a national standard for permit application forms.
Section 502(b)(1) of the Clean Air Act clearly envisions the issuance of "a standard
application form" for use bv the States. ^ For a company with facilities in several
different States, it makes the job of completing the applications a good deal easier
because the company is being asked for the same information in the same format.
For a company that competes with companies in other States, standardization
means a level playing field because no one company will have a lesser or greater
burden in completing its permit application. We would urge EPA to work with
STAAPA/ALAPCO on developing a reasonable standard form to foster consistency
among States.

Many of the operating permit applications developed by permitting authorities are
costly to complete and are downright bulky. Permitting authorities are taking a one-
size-fits-all approach, and as such are asking for a great deal of information which
is unnecessary. Immensely large and costly applications are not necessary and
should not be required. According to EPA's White Paper, applications should contain
sufficient information to allow a permitting authority to make three determinations:
(1) whether the facility is subject to regulation, (2) which requirements are applica-
ble, and (3) whether the facility is in compliance. The current regulations, however,
require a source to describe all significant emissions units, including those not regu-
lated by applicable requirements. This is just one example of information that is not
related to the three determinations required by EPA. We are encouraged to learn
that at least one State has developed a checklist of its air rules, so applicants can
check off which ones apply. Unfortunately, the same State also requires sources to

explain why rules that are not identified as applicable are not applicable. We urge
EPA, working with State representatives, to develop a workable application that re-

quires only information that is needed to make the three required determinations.
We are suggesting a streamlined application process. First, every major source

would fill out a simple form, perhaps 2 or 3 pages. We have drawn from some mate-
rials currently used by the States, but made an effort to consolidate the information
into a digestible form. Attached to the written testimony is a draft of such a form.
In some respects, we might draw an analogy to IRS tax forms. There is a short form
that everyone files. Permitting authorities would have the option of requesting more
information of the facility if necessary. This could be done with a request for more
information, or through the use of attachments to the basic form. We would expect
that permitting authorities would only request additional information in a small
percentage of cases, when the processes were complex or numerous or where emis-
sions from the facility were quite high (well above the major source threshold). A
facility, however, may wish to complete additional attachments for its own evalua-
tion and should be permitted to submit these materials to the permitting authority
if the company believes it would be helpful to the permit writer to have the informa-
tion at the outset. The facility may want more certainty that it is in fact including
all applicable requirements at all covered emission points in its application.

The basic form would not ask for a detailed description of processes, but would
have basic information about the company and its operations, including pollutants
it is emitting, how much is it emitting, what monitoring it is proposing, and what
requirements are applicable. We would suggest that in addition to a streamlined
form, EPA also provide line-by-line instructions. We appreciate the flexibility offered

by EPA's White Paper, but we do not believe it goes far enough. It still requires
a great deal of unnecessary information from facilities.

D. PERMIT ONLY SOURCES THAT ARE ACTUALLY MAJOR

In "Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under
Section 112 and Title V of the Clean Air Act" (dated January 25, 1995), EPA al-

lowed facilities with emissions below 50 percent of all applicable major source re-

quirements to be treated as minor until they are able to obtain federally enforceable
limitations on their emissions. The guidance was a step in the right direction, but

2 Section 502(b) of the Act directs EPA to issue regulations establishing the minimum ele-

ments of a permit program. 'These elements shall include each of the following: . . .

"[rlequirements for permit applications, including a standard application form and criteria for

determining in a timely fashion the completeness of application." Id.
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we do not think that it completely resolves the matter. A facility's status as major
or minor should be based on realistic data, calculated by using actual physical and
operational conditions and engineering analysis, not on theoretically projected emis-
sions that assume continuous operations. EPA should permanently exclude facilities

from Title V whose actual emissions have never exceeded major source levels and
should give greater credence to a facility's operating history.

E. IMPLEMENT POLICY DECISIONS IN THE FINAL PERMIT RULE

SPI is very supportive of the many policy decisions that EPA has made this spring
relative to Title V, offering flexibility and clarifying requirements. We are con-
cerned, however, that these decisions may not go far enough for several reasons.
First, there is a timeliness problem, since the guidance may have come too late for

appropriate consideration by many State permitting authorities. Second, the deci-

sions appear in a patchwork of guidances. Third, several policy decisions are out-

lined in letters to Congress or private citizens, but have not yet been incorporated
into Agency guidance. As a result, we would like to see these decisions incorporated
into the final permits nile. It would make the policy decisions more permanent, it

would give the public an opportunity to comment on them, and it would consolidate
them in one place. Keeping up with the Agency's latest policy or guidance is difficult

for someone located in Washington, DC. Whose job it is to track environmental mat-
ters. It would be nearly impossible for a manufacturer in Mount Airy, NC, to do
so.

Please do not misunderstand. We support many of EPA's recent decisions. We
would prefer, however, that they be incorporated into the permits rulemaking or
consolidated in a publication that is easily accessible nationwide.

F. CONCLUSION

For the foregoing reasons, we urge this Committee to consider staying the effec-

tive dates for Title V implementation. We would also urge you to make legislative

changes as necessary to "shield" good faith emissions estimates, to streamline the
permit program, and to limit permits to sources that are actually major. We appre-
ciate your attention to the concerns we have expressed in these comments.
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PERMIT APPLICATION
CLEAN AIR ACT TITLE V
OPERATING PROGRAM

Attachment 1

Owner/Applicant: Name, Address & Contact

1. Company Name:

2. Mailing Address:

1. Street Address (or P.O. Box):

2. City:

3. State:

4. Zip Code:

5. Telephone No.: ( )

6. Fax No.: ( )

Contact:

1. Name:

2. Title:

Facility: Name, Address, Location and Contact

1. Name:

2. Maili
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Activities:

1. SIC Code(s) (including any associated with alternate operating scenarios):

2. Principal Product(s):

3. Principal Raw Materials:

4. Principal Process(es):

E. Emissions Summary
(See instructions for description of regulated pollutants and exemption for insignificant activities)

1. Volatile Organic Compounds: (VOCs are carbon based chemicals that are ozone precursors.

Exclusions from the definition include: acetone, ethane, methane, methylene chloride, and most

chlorofluorocarbons (CFCs) and hydrochlorofluorocarbons (HCFCs)).

Facility emits more than: (circle one)

10 25 50 100 tons per year

None of the above

2. Nitrous Oxides (NO,) (e.g., from boilers or other combustion sources)

Facility emits more than: (circle one)

10 25 50 100 tons per year

None of the above

3. Sulfur Dioxide (SOi) (e.g., from boilers or other combustion sources)

Facility emits more than: (circle one)

10 25 50 100 tons per year

None of the above

4. Carbon Monoxide (CO) (e.g., from boilers or combustion sources)

Facility emits more than: (circle one)

50 100 tons per year

None of the above

5. Particulates (PM,o) (panicles with diameter of less than or equal to 10 micrometers)

Facility emits more than: (circle one)

70 100 tons per year

None of the above

6. Do you emit 10 TPY of any one or 25 TPY of any combination of the 189

hazardous air pollutants listed in the instructions?

No

-2-
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Yes. If yes, please list pollutants:

Compliance Certiflcation

1. This source is currently in compliance. We will continue to operate and

maintain this source to assure compliance for the duration of the permit.

OR

This source is not in compliance. The attached statement of corrective

action is submitted to describe action which we will take to achieve

compliance.

2. We are prepared to demonstrate compliance, including compliance with the

regulations listed on Attachment A. (See instructions for demonstration methods, such as

CEM, process parameters, etc.).

3. We will maintain required records.

SIGNATURE: EACH APPLICATION MUST BE SIGNED BY THE APPLICANT.

I certify that to the best of my knowledge and belief formed after reasonable inquiry,

the statement and information in this application are true, complete, and accurate,

and that, as a responsible official, my signature shall constitute an agreement that

the applicant assumes the responsibility for any alteration, additions, or changes in

operation that may be necessary to achieve and maintain compliance.

Printed Name of Responsible Title

Official

Date Application Signed Signature of Applicant's

Responsible Official

-3-
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Statement of Jeff Saitas, Deputy Director, Office of Air Quality, Texas
Natural Resource Conservation Commission

Good afternoon. My name is Jeff Saitas, and I currently serve as the Deputy Di-
rector of the Office of Air Quality at the Texas Natural Resource Conservation Com-
mission. Thank you for the opportunity to share, on behalf of my agency, our experi-

ence with some of the difficult Title V implementation issues facing the nation.
We believe that the Federal Operating Permits Program can provide a necessary

and important function in improving and maintaining the air quality in Texas, de-
pending on how it is implemented. Within the complex web of both State and Fed-
eral air regulations, the Federal operating permit can provide the regulated commu-
nity, the public, the State, and EPA a clear and certain picture of each source's air

quality obligations. In turn, this should result in a higher degree of compliance.
Consistent with this perspective, over the past several years, we have worked very
closely with both the regulated community and the environmental groups in Texas
to develop an operating permit program that will satisfy Title V and meet the needs
of Texas.
However, we are concerned that Part 70 has the potential of interfering signifi-

cantly with the efficient implementation of our program. The TNRCC staff has par-
ticipated in the EPA Title V Stakeholder's Workgroup. We have reviewed EPA's pre-
liminary draft supplemental Part 70 proposal and the July 10, 1995 EPA White
Paper for Streamlined Development of Part 70 Permit Applications (July 10 White
Paper). We consider both to be a vast improvement over the EPA's previous posi-

tions. However, we believe that a number of serious problems still remain that must
be addressed to ensure the implementation of Title V in a stream-lined and effective

manner. I will address some of those issues in the remainder of my comments.
The key to successful implementation of any program is to establish clearly de-

fined objectives. We believe that one of the problems in the implementation of Title

V, is that there are currently many different understandings of the objectives of
Title V. As a result there are many different views on the necessary procedural, ap-
plication and permit content requirements. It is our understanding that, the objec-
tive of this program is to establish the applicability of already existing standards
and regulatory programs to the emission units at a specific site, in the operating
permit, not to create new requirements nor to delve into the underlying require-
ments of already existing regulatory programs.
EPA's July 10 White Paper contravenes that objective with the requirements out-

lined for NSR permits. It is important to remember that these NSR permits have
been issued under New Source Review programs that have existed for over 20 years
and serve a valuable but different function from operating permits. The two pro-
grams have fundamentally different objectives, scope of applicability, and sub-
stantive requirements. Because of the different nature of the two programs, we be-
lieve the close inter-relationship proposed in Part 70 and EPA's White Paper has
significantly interfered with the effective implementation of Operating Permits Pro-
gram. For example, in EPA's July 10 White Paper, the following areas are still

major issues for the implementation of Title V in Texas:
1. Incorporation of Prior NSR Permit Terms and Conditions. EPA is requiring "en-

vironmentally significant" terms and conditions of NSR permits to be included in

the Part 70 permit. In addition, EPA suggests that the States should do permit
"clean-up" on existing NSR permits. This would involve reviewing each NSR permit
term and condition to see which one should be revised, deleted, or added. This is

very subjective and would require the agency to possibly revisit several thousand
NSR permits causing unnecessary time delays.

2. Deletion of provisions unrelated to the purpose of the NSR Program. EPA is

also encouraging the deletion of NSR permit provisions that they believe are "unre-
lated to the purpose of the NSR program" such as odor limitations and limitations
on toxics that are not subject to 112 or a SIP requirement. In Texas, these types
of provisions are critical to the credibility of the NSR program in the eyes of our
citizens and we would be remiss to delete these types of provisions.

3. Compliance certification required for NSR terms and conditions. For those NSR
terms and conditions that the applicant deems as federally enforceable, EPA re-

quires the company to certify compliance. In other words, companies are now re-

quired to certify compliance with NSR permit provisions through the Part 70 proc-

ess.

4. Addition of new terms and conditions to NSR permits. EPA is suggesting that
the States add new terms and conditions to NSR permits where necessary to make
the provisions federally enforceable from a practical standpoint or other various rea-

sons. It would be very time-consuming and impractical to revisit each NSR permit
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to ensure that each federally enforceable term and condition is enforceable as a
practical matter.

All of these are examples of using the operating permit to create new require-

ments and delve into the underlying requirements of NSR. We do not believe that
this is appropriate.
A question must be asked. That is, should the operating permit be the vehicle

through which New Source Review related changes and authorizations are required
to be approved, or should it be used to codify the requirement to obtain the appro-

priate New Source Review authorization under existing regulations? We believe it

IS the latter based on our understanding of the objectives of Title V. We believe that
implementation of Title V should maintain the clear distinction between New
Source Review programs and the Federal Operating Permits program, and rely on
the existing New Source Review programs to assure compliance with New Source
Review requirements.
Another area of different understanding of the objectives of Title V and how to

accomplish such objectives is in the interpretation of 502(b)(6) which requires "ade-
quate, stream-lined, and reasonable procedures" for processing, reviewing, and pro-

viding public notice. We support this goal; however, we believe that this determina-
tion of adequacy should be based on the significance of the change in the regulatory
requirement, not on the quantity of emission increase or any other New Source Re-
view related change. Again, we believe that EPA's draft proposal is vastly improved
over previous proposals in this area; however, some issues still remain. The recent
draft of Part 70 proposal contains a revision process for operating permits that es-

tablishes the adequacy of public review based on New Source Review activities such
as certain netting calculations and potential to emit determinations. We do not be-

lieve that this is appropriate. For programs with underlying requirements, such as
New Source Review, we believe that those programs have already addressed ade-
quate, stream-lined, and reasonable procedures.

Finally, we believe that Part 70 should provide broad guidance rather than pre-

scriptive requirements, so that States can create effective, stream-lined programs
that meet the needs and resources in their States. The White Paper allows for more
flexibility, but the States still have a legal responsibility to comply with Part 70.

Conseauently, the White Paper addresses the symptoms but has not cured the prob-

lem. Tnerefore, EPA should look to revise Part 70 to broadly reflect the require-

ments of Title V rather than writing guidance.
I would like to say that, in general, the TNRCC staff" is encouraged by the

progress made to date. However, it is clear based on their recent actions that EPA
is still in the process of defining the elements of a minimum program that achieves
the objectives of Title V. This uncertainty has caused Texas a great deal of difficulty

in defining a program which meets the Federal requirements while integrating to

the maximum extent possible existing programs and systems. In fact, as a result

of this uncertainty, our State's operating permit program development is being re-

visited, by TNRCC staff in conjunction with the Regulated Community, in order to

assure that a simplified and streamlined program will be implemented in Texas to

satisfy Title V. We believe that is inappropriate for EPA to expect States to imple-

ment their programs while continually having to make changes to them because
EPA has not finalized their program requirements.
We hope for satisfactory resolution of the remaining critical issues based on a

clear and common understanding of the objectives of Title V and what is needed to

satisfy those objectives. I would like to re-emphasize that Part 70 needs to provide
States and local jurisdictions maximum flexibility to develop Title V programs which
both complement their existing air programs, as well as, promote streamlined and
efficient implementation of Title V.

Again, I appreciate the opportunity to provide these comments on a subject that
is very important to the State of Texas.

Statement of Robert Hodanbosi, Chief, Division of Air Pollution Control,
Ohio En-vironmental Protection Agency

Mr. Chairman, members of the subcommittee, thank you for the opportunity to

testify today concerning the implementation of Title V of the Clean Air Act. My
name is Robert Hodanbosi and 1 am Chief of the Division of Air Pollution Control
at the Ohio Environmental Protection Agency (Ohio EPA). In addition, I am Chair-
man of the State and Territorial Air Pollution Program Administrator's (STAPPA)
Permitting Committee. Today, I would like to cover the following items: background
of Ohio's plan for implementation of the Title V program; potential difficulties with
Title V; and Ohio's assessment of U.S. EPA's response to these issues.

21-222 0-95-3
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The State of Ohio instituted a Permit-to-Operate program in 1972 that covers a
wide range of air pollution sources both large and small. Since 1972, Ohio EPA has
identified more than 80,000 individual air pollution operations at 20,000 separate
facilities that are required to apply for state permits. The Ohio Permit-to-Operate
program has been the cornerstone of the air pollution effort for obtaining compliance
with the state and Federal emission limits. For the past 20 years, Ohio has operated
a permit program that contains similar requirements to Title V. That is, a permit
is needed in order to operate an air contaminant source in the state, and the permit-
tee must demonstrate compliance with state and Federal emission limitations before
Ohio EPA can issue the permit. When the Clean Air Act, including the Title V per-
mit program, was passed by Congress in 1990, Ohio EPA recognized that, as a large
industrial state, we needed to employ the latest in data management technology to

be successful. The Division of Air Pollution Control has spent more than $1 million
in contractor costs to develop a computerized "paperless" Title V permit application
and permit issuance system. This program, scheduled for release in September of
this year, will represent one of the most advanced permit issuance programs in the
country.
With any new system, there is a certain degree of apprehension on the part of

the users. Ohio EPA is committed to developing a Title V system that is user-friend-
ly and efficient in data handling for both the regulated community and the agency.
To achieve this, Ohio EPA will offer industry "hands on" instruction in operation
of the new program. The Ohio program was developed with input from the regulated
community to ensure a final product that meets the needs of the agency while being
efficient and workable for industry.

On April 13, 1995, U.S. EPA proposed full approval of Ohio's Title V program (At-

tachment A) with final approval expected within the next few weeks. The effective

date of program approval will be October 1, 1995. We expect approximately one
thousand Title V applications to be filed. Ohio EPA will receive the first Title V ap-
plications in November of 1995 with the remainder through September of 1996.
The Clean Air Act specifies that the Title V permit program be self supporting.

That is, emission fees from the Title V facilities must cover all of the costs associ-

ated with the program. The fee charged in Ohio for 1995 emissions is the presump-
tive acceptable $25 per ton adjusted for inflation. The operating budget of Ohio
EPA's Division of Air Pollution Control is comprised not only of Title V emission
fees, but also non-Title V permit fees, state general revenue funds. Federal grant
moneys and penalty moneys. In the state fiscal year beginning July 1, 1995, the
total operating budget of the Division is $14 million with Title V moneys represent-
ing approximately 48 percent of the operating budget of the program (Table 1). Title

V fee revenues represent the single largest source of funding for the air program
in Ohio.

Table 1—Ohio EPA Division of Air Pollution Control State Fiscal Year 1996-97 Budget

Catego^ 1996 ^'^^ 1997
l^^

Title V Emission Fees $6,803,749 48.5 $7,881,938 48.3

Non-Title V Permit Fees $1,458,507 10.4 $2,619,564 16.0

State General Revenue Funds $2,203,162 15.7 $2,264,757 13.9

Federal Grant Moneys* $3,118,659 22.3 $3,118,659 19.1

Penalty Mon:ys $435,610 3.1 $435,610 2.7

Total $14,019,787 $16,320,528

* Projected Funding Levels

The basic premise behind Title V is to assemble, in one document, all of the air

pollution control requirements applicable to a major source and to require the appli-

cant to certify whether it is in compliance with those requirements. The permit
would provide the entity with the specifications necessary for the facility to operate
in compliance with all of the appropriate state and Federal emission limitations.

This concept is relatively simple in theory and has merit, but in practice, has been
more difficult.

Approximately one year ago, the U.S. EPA began expanding the scope and detail

of the Title V program. U.S. EPA had proposed onerous and expensive enhanced
monitoring requirements that were high on implementation costs but would produce
few benefits (Attachment B—Ohio EPA comments). In August of 1994, U.S. EPA
proposed complicated and confusing regulations for making revisions to a Title V
permit that would have required Federal review for small changes at Title V sources
(Attachment C—Ohio EPA comments). Throughout 1994, U.S. EPA heard from
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states and the regulated community about the problems with the Title V program
as envisioned by U.S. EPA. Beginning this year, there has been a willingness on
the part of U.S. EPA to work with states and listen to our concerns with the imple-
mentation of the Title V program.

In January of 1995, at a meeting initiated by the National Governors' Association
(NGA) and the Environmental Council of States lECOS), the states had an oppor-
tunity to meet with upper
management from U.S. EPA to discuss Clean Air Act issues. The NGA/ECOS

froup identified five principles that should be followed in the Title V program,
hese principles are;

1. U.S. EPA should strive for simplicity, not complexity.
2. U.S. EPA should develop a stable, workable system that covers a minimum of

sources.

3. U.S. EPA should provide the minimum framework for a Title V program with
maximum state flexibility.

4. States recognize the need for opportunity for public input on major issues.

5. U.S. EPA should treat states as partners.

Some 65 individual issues were raised related to the Clean Air Act with Title V
accounting for 13 items (Attachment D—NGA/ECOS Title V Issues). In response,
U.S. EPA committed to accommodate these Title V principles and issues, except
where clearly contrary to Federal law.

As chairman of the State and Territorial Air Pollution Program Administrators
(STAPPA) Permitting Committee, I have had the opportunity to work with U.S.
EPA on the development of the rules for making revisions of Title V permits and
the EPA "White Paper" in streamlining implementation of Title V. In each case,

U.S. EPA has provided draft documents and brought together stakeholders to obtain
comments prior to the formal release of the documents. This consensus building ap-
proach is much more effective than having endless rounds of litigation that take
years to finally resolve. STAPPA and its sister association, the Association of Local
Air Pollution Control Officials (ALAPCO) have commended U.S. EPA on the involve-
ment of state and local air directors in these activities (Attachment E).

Although U.S. EPA has eased the burden on the regulated community through
the issuance of the "White Paper", there still will be significant work and cost on
the part of the regulated community to determine all of the applicable requirements
for a source. This is primarily due to the complexity of air pollution control require-
ments and the fact that not all state rules are approved as part of State Implemen-
tation Plans (SIP). This can lead to facilities having to comply with one set of emis-
sion limits for the Federal Government and another set for the state agency. So, al-

though U.S. EPA's actions have helped, both states and the regulated community
will assume a significant workload in Title V and will need to work together for suc-

cessful implementation of Title V.

U.S. EPA has decided to re-examine the proposed enhanced monitoring rules and
has committed to consult with states in the development of any future proposals.
We are encouraged that U.S. EPA has taken this first step and hope that any subse-
quent proposals more consistent with the principles of the NGA/ECOS workgroup.

In summary, Ohio is prepared to move forward with Title V implementation over
the next 15 months. U.S. EPA's recent actions and commitments to simplify the pro-

gram and allow increased flexibility can lead to a better Title V program. Given the
planned changes to the Title V program, it is imperative for U.S. EPA to continue
working closely with states to ensure an efficient and effective Title V program.
Again, thank you for the opportunity to present these views.
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Attachment A

Testimony of R. Hodanbosi
Implementation of Title V

of the Clean Air Act
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more than one year foUowmg receipt of

the additional Tw«tt^«|< Because Ohio
.provided EPA with additional materials

that aatarially dsangedthe State's Title

V prognm submittal on September 12.

1994. November 21. 1994. December 9.

1994. and lanuny 5. 199S. EPA has

extended the review period and wiQ'

work expeditiously to promulgate a

Saal datdsion on tile State's progna.

EPAjeviews Stata operating permit

. progiams puBuani to section 502 of the

.Act and 40 CFK pan 70. which together

outline criteria for apptoval or

disapproval. VVhan a program

subnandally. but not fully, meets the

requirements of 40 CFR-part 70. EPA
may gram the prtignmuntenm approval

Cora period otup to two years. If EP.'^

has not fully approved a program by
.Movember 15. i!99S. or by the end of an

interim progra?.. it must establish and
implement a Federal operating permit

program for '.r^i Stsie.
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n. Propowd Actaa and laplicatioiu

A. Analysis of Stau Sabmisaon

EPA has condudad that the opeiating

petiBit piQgnm submittad by Ohio

meets the requiremaius o( title V and

part 70 and is proposing to gnnt full

appnrral to the program, /or moi*
detailed in/onnabon on .the asalyos of

the State's suinnission.'please refvto

the '"'•*'"i'''i support flmimetir (TSOl

included ia the docket at the address

noted above.

1. Support Maurials

DoDald Schrejardus. Diraoor of the

Ohio Eavuonmental Protecdan Agency
and the Ccvtmor of Ohio's designee,

sufamitled Ohio's title V operating

permit pi ugum to ^A on July ZZ, 1994.

The State supplemented the submittal

on September 12, 1994. November 21.

1994. Oecatnber 9. 1994. and January 5.

1995. The submirral mrrtiins all

required elements of 40 CFH 70.4.

including desdptian of Ohio's

oparating permit program, ralavant

permitting program itne-nmartrmnnn ud
the Attorney General's legal opinion

that the laws of the State-pronde

adequate authonty to csry out all

aspects of the program.

J. Regulations and Pmgraiii
ImplemenTarion

opetatlng permit program. rnrliifUng.

State statutes (Ohio Revised Code (OSiCl

3704.033. 3704jn6. 3704J15. 3704.06.

3704.99. 374S.11. ind 3745.112) and
legulations (Ohio Adminisoative Code
(OAO 3745-77 and 3745-78). meets the

nquirements of 40 (TR 70.2 and 70J
for applicability; 40 CFR 70.5 for aitaria

which define in^gTt^Wf nf activities

'

and far complete appUestion foims: 40

CTR 70.4. 7QJ, ana 70.5 for permit

I Ohio iaeiadm wwirt nd ill i ilnpnunl OtaPl
nm. » d«ae«d «i Ofcia ««»n«d Cad» (QUO
7n<jn(FLMMta tTnifniflfmacartty. Hbw iw. '

b Bflt warn

\ mmiumu^U2 If tha Bait's

pttymraimMli

lappUotaUt
thntteU oadar tha Act ior aay nfoiaad ur
pnllnnm Khar thia > HAT (OAC 370-77-0X01
In uldlUan. Ohia'i |aaiJ prartslou |0<xfeiDt
'—

T

' *

—

— "-11 mil ai iiii i ii ill irr'r
UO aaia. Ohla rmtaitUaat pfvrtda thct

lajifniOcxsi tatrytim and tmlifimf lavais dut an

ba Unad tn tha parsit appUadoD and da dm ailae
cha dacamuttatloo ot wOath* I taHamrj a^uca u
• aanr loorca (OaC iru-n-oKQl. Ia iddlnm.

tha mtiaicmj la««ii ior inst|uilant aeOrtxlaL '.^t

u nacaaaanr to dalar=uaa tha appiklhiUxy «l urr
lo^ltcahla rvqummaai. to iataoaa any applicibta

•'acstfimaei. or to rvtioaia anv taa tmntim (OaC

content (including operational

flexihility): 40 C7R 7a7 ind 70J for

peimil processing lec^ummenis

(including public partiapauon and
mitifw pcnnit modifications); ind 40

CFR 70.11 for tequitements tor

aa&stcemem authonty. TheTSD
•rmfama t detailed inslysis of Ohio's

program and describes the manner in

which the Stau's program meets all tha

operating permit program iv^uirements

of 40 CTR Part 70. '

3. Permit Fee Demonmation

'

^A has determined that the Ohio
oparating permit program meets the fee

requirements of 40 (7R 70.S. Ohio is

adopting the presumptive w^wttnuTw

approach to fees outlined in 40 C7R
70J(b)(2)..

4. Provisiims hnplementing the

Requiramems of Other Titles of the Act

u Authantjrfbr Sceaon Z12
IsspiaBunttTtion In its program
wttiiiiiii a i nhirt w^iiiiiiimnf^f adequate

legal authonty to impleinent and
enforce all section 112 tequireraents

through the Title 'V permit. TUs legal

authority is rmiTained in Ohio's

enabling lagislatioa and hi reguiatoty

provisions deflning "appUcibia
y^tfTirtymfifa" »nA ft^g^jTff that T?^*Tr'**

T^***r incorpotate all appiisble
ffjitiT^^^n tt ^A has detemined that
thja legal i^i ! h'?p

'

^ y is sufficient to allow

the Stus to issue permits that assure..
'

cmnpliancB with all sectiou 112

EPA is iaterpratihg the above legal

authority to mean that Ohio is able to

cury out all section 112 achvities with

respect to pan 70 soutcas. For further

ratitmala on this interpretation, pleasa

refer to tha TSD..
b. Implemaaxaion of ll2(g}. EPA

. issued an interpretive notice on
Feinuary 14. 1395 (SO KB. 8333). which
outlines D'A's revised interpretation of

112(g) applicability. The ntnica

postpones the efbctive data of 112(g}

oalil after EPA has prmnulgatad a rule

addressing that provision. The notice -

sau forth in detail the tadonaie tax the

ivvised liiteiptetiTinn

The section lt2(g) intarpielive notice

ocplains that EPAis still consideling

whether the cfiaoive dau of section

112(gJ should be delayed beyond the

dau of promuigation of tha Federal rule

so as to allow States time to adopt rules

imptemenfing the Federal rule ind that

^A will providt for any such
additionai delay in the Snal sccHan

112(gJ nilemaJdng. Unless md until

^A provides for such as.additional

postponement of section 112(gJ. Ohio
must have a federally in/orcsable

machanisn for implemenung sccaor.

112(g) during the period berween

promulgaiioa of the Federal secuon

112(g) rule and idoption of

imolcmenting Federal reguladons.

EPA is aware (hat Ohio lades a

program designed specifically to

implement secban 112(gj. Ho%»ev«r.

Ohio does ttava a praconstnioian

review program (OAC 3745-31) that can

serve as an adequate implementation

v^iide during the nantirlnn period

because it would allow Ohio to seleo

control measures that would meet
MACr. as defined in section 112. and
incorporate these measures into a

Cidetally anforoaable precDUStruoion

permit.
^A is approving Ohio's

'

preconstrucaon permitting program

(OAC 3745-31) under the authonty of .

• Title V andPan 70 solely for the - .

ptirposa of impiemennng section 112(g)

to the extent necessary durmg the

tratisition period iMtween 112(gj

promulgation and adoption of a Slate .-.

. role implementing SA'rsactiaa 112(g)

regulations. Although section 112(1). . -.

generally provides auttaoiity for

approval of State air programs to; .' -.-'•

' implement section 112(gl. Title Vand-
sactian 112(g] provide for this limited

approval because of tha dizea Unlcage

between the implementation ofsection

_ 112(g) and Title V. Tha scope of this

approval is naxxowly H*wt*»#4 to section

112(g] and docs'iiot confer or imply
approval for purposes of any other z*

provision under the As (e4_ section

110). This approval vrill be without

efbcc IfEPA decides in the final section .;

112(g) rule that sources are not subiea
to the requirements of the rule until

State regulations are adoptacL The
duration of this appnrval is limited to 18

months following promulgation by^A -

of the ll2(glrule to provide adaquau
Hmm for the Stale to adopt regulations
""""""' with the Fadeal
raquimnents.

c. Program for dtJtgatioa ofSuction

lia.Standazts as'PramulgiBad. The
requirements for program appiuval.

spedfied in 40 CFR 70.4(b). incompass
sacdon 112(11(5) requirements for

approval of a State program for

delegation of section 112 ganriinli, as

promulgated by ^A. as they apply to

part 70 sourcas. Sactian 112a](5).

raqtiires that the State's program '•f""'"

adequate authotitias. adequate resourcas

gjr implementation, and an expedidous
compliance schedule, which are also

nquinments under 40 QH pan 70.

Therefore. EP.\ is also proposing to

grant approval, under sacaon 112(1](5)

and 40 CFR 63.91. of Ohio s program for

receiving delegation ofseoioa 112

standards >hat are unchanged from the

Federal standards as promulgated.
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SecauM Ohio has distoncaily ucspced
dalt^aoa at s«caaa 112 standards

Usough aucomadc daisgadoa. t?\
prepous to approve tda dale^aoa at

SKdoa 112 standards and rsqturonents

Chzough aiuamaoc dsiegaaan. Tia
Amtui\« Qi rfti< daiogadoa auchaniss
will be sM fond in a Memonodum of

Agmmant b«tv>««n Olua and EP.\. This

apptovai anoiias :o botd asstin; md
AinxTB standards but is liniitAd to

snucts covarwi by tha part 70 oocradng
pacmic piuiji'flrp

d. Limdnf HAP Emissions TTvaugh a

FESOP Frogmm. On Octobar 25. 1394.

EPA coaditioaaily approvad OaC 3743-
3S-07 for esTihliihinj a mechanism /or

cnado; fadanily uuorceabla limm on
a souR» ootenciai co rnnit (39 FH
S33S6). This niltmalrinj. wdidi baeam*
a&ctiva on Occambar 27, 1994.

authoozas dia Stau to issua iedenily

.

asibrcaabla Stai^aparatin; parsuts

addressing botd oitena aoilutants and
. HAPs. •

«. TJtla tV. Ohlo'rprogram contains- -•'

~ adequate autlioiity to issua pemuts '-.

which reflect the laquiremants of Title .

IV and its implementing re^uiadons.

Fnrtlur. Ohio prartdad a conmiitmeni
'

I'oa January 5. 199S. to incorponte by '"

If fffiT iirr the Federal Acid Rain Piogxam
STqulaOmis (40 CFR pan 72) by Ooober

'

.3EI9B3. . -

S. Pntmtrlni Intatim Approval Issua -

- Ohio's rfmn-niHrm of 'lltl. f. .

'

" " "

. modificadon" does not include changes
i**iawed under a minor source

pnconstrucaon review ptcgram. On
Aagust 29. 1994. SPA soUated public

'

comment on ^ivhether ^^" ohrase

-modiScaaon under any provtsion of

title I of the Act" id 40 CfR
7tL7te|(2)(il(A)(Sl should be interpTeted

to mean literally any change at a source

thai would trigger permimng authonty
review under reguiadons approved or

promulgated under Title I ot the Ac: (S9

FR 44S73). EPA is currandy ravie«<ing

(fas public cammests on ihis issue and
is in the process of determining the

proper da^nitton of that phrase. ?A
does not believe chat it is appropriate to

determine whether this is a program
daSdency for Ohio until E?.\ completes
iti rulemaidng on this issue. For a more
osmpisce distsissian of this issue see the

November 9. 1994. approval of the

operating permit program for the Slate

o/Washington (39 FR 33313).

C Proposed Action

EP.\ is proposing to grant rull

aoproval of '.ha operating permit
program submined by Ohio on July 22.

1994. and icssded on September '.2.

1994. N'ovsrr.ier 21. 1994. rics.r::»r9.

't''";* Ohio has damoostiaied ±ac \ha

program meets Che mtnimitin alemeats

of an approvable State operating permit

program as speei2ad in 4o C7R part 70.

Tha scope of the Ohio program (hat

?A proposes to approve in this aoucs
would apply to all part 70 sourcas (as

deflned in the approved program)
within f^* State of Ohio.

As outlined in [LA.4.C.. ?A is also

proposing to giant approval under
sacQanll2(I)(3j.and 40 C?R 53.91 of.

the State s program for racetvmg

delegation of saoiaa 112 standards that

are unchanged from Federal standards

as promuigaied. This program for

deiiegadons only applies to soiucss

.

aj»eie>l by the part 70 program.

TTT Ajdx&inistradve Reqixirenients

A. Request for PuUlc Cammana

Q'A is reouesting < i'tn<fwwfsf< on all

aspects of this proposed fuH approval.
'

Copies of the State's stibnuttal and other

informedon relied upon for the .

proposed full approval are contained in

. a docket maintained at the EPA
Regional Office. Tlia docket is an
organized and complete die of all the . -

infnrmarion submitted to. or otharwisa

considered by. EPA in. the development
of this proposed.^111 aporovaL TIib ...

["""T"! purposes of tha docket are:.

(1) To allow interested' parties a ' '

mauu to identify «"^ Locate dooments
so that they can efEiacsvely participate

in the approval process: and.

(2) To serve as the recardin case of .

jiiriinal review. S.\ will consider any
comments received by May 13. 1995.

'

3. ExMcaxiva Order 12868

Tlia OiEca ofManagement and Budget
has exempted this action from Executive

'

Ortiar 12588 review.

CReguiauuf nexibilSty Aet

EPA's acdons under secdon S02 of the

Act do not create any new requirements,

but simply address operating persit

prognms subtmttsd to satisfy the

nquiretnants of 40 C^ part 70. Because
this acdon does not impose any new
requirements, it does not have a

signiffranf impas on a substantial

number of small endties.

List of Subjects in 40 CTR Part 70

Environmental proieaioo.

Administiadve pracnce and procadure.

Air poUudon ccnooL Intergover:::r.antal

reiadotu. Operating permits. .^Istsrung

and recordViepicg .-scuirecer.::.

Oatad: .Vlucs :9. 199S.

VaUas V. Jidamkut.

Repeaai Admtnuaaior.

(FR Ooc. 9S-M39 rOed 4-12-93: S:»S amf

40CFHPart75

(AO'P^L-SlSS-tl

RIN 2060-^045

Add Rain Program; Nitrogen Oxides
Emission Rcductton Program

AdNCr: Environmental Protectioa

Agency (ZPAl

action: Proposed rule: Response to

Court remand. ~

niMMirrr; The EP.A is today issuing a

proposed rule in response, to a remand
by a U.5. Court ofAppeals. Tha rule

nissiaiss amission limiianons for -

aitPogEn-ondastNOtJ&omcoal-arBd -

utility units-under secnon 407 o£ the
Qean Air \a ("the Ace"). The emission -

limitations' for NOx. along with
m^i'^^nn lirrn>«Hrm< for SlllfUT dlOXide

from utility plants, will reduce acidic

deposition and prevent senous adverse
aSeea on natural resources, scssystems.

.
mfw«i« visibility, jwri oublic health.

On March 22. 1994. EPA promulgated
1 tola establishing MOx amissioa _ _ .'

Usatadons: TSa rule established.- '

'
- '

cQUSgiOQ lTmtf< generally acfiievabla*

using "low NOx burner technology" and*

established a procedure for obtaining an
tiXMXUstiya amission limitation if a unit

could not achieve the prescribed limit

lining such technology. On November
29. 1994, the (J.S. CouR of Appeals for

tha District of Cnliimnia Circuit ruled
.

that tile definidoa of "low NOx burner
technology" in the March 22. 1994 rule

exceeded ^.A's statutory authonty. Tlie

Court vacated the rule and remanded it.

to Che Agency for fiirther oroceedings.

On March 2S; 1993. EPA and
aavinmmental and utillty-tndusoy

paides signed an agreement addressing
tha March 22. 1994 reguiadons. .

including issues raised by the Court's

Based on the CouR's decision and a

review of the record, the Agency is now
revising the March 22. 1994 reguiadons.

The low.NOx-bumer-tachnology
definition is revised to comply with the

Court's deeixion. Other provisions

concerning the compliance date for

Phase I NOx emission Limitadons. AELs.

and plans Cor averaging NOx emissions

of two or more units are also revised.

Because the rule revuioos are consistent

-vith the Court's deosion and ihs

.'^aac: coes .-.ct j.xpec: :: :ics:"^

id~ene cc— .-r.jr.rs. s.i .-j-.j-.jr.i zn
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Attachment B

Testimony of R. Hodanbosi
Implementation of Title V

of the Clean Air Act ommmv •,iim„mi i,

P.a Bbi wm. laoo <$lmmmDi Or. "^ 'a«-«

Janiiary 31, 1994

Ks. Carol Brovnar, ftrtmiTiiaLrator
Obltad. S'taCas Environaon-Cal
Protaction Agency
Hatarsida Mall
401 M Straat S.W.
Washingcon, DC 20460

Oaar Ms. Brownar:

Atrcached are detailed comments prepared by Ohio EPA in response
to U.S EFA's proposed enhanced monitoring requirements published
at 58 Federal Register 54648 (October 22, 1993). ATtar a careful
review of these requirements, we believe that this proposal, L£
adopted, would represent a substantial cost to the regulated
community and to the state air programs required to implement
these rules. We estimate that, nationwide, the cost for
compliance with these rules may be as high ais $4.S billion
dolleirs. This is a sizeable cost for a proposal that would only
measure emissions. This program does not require the reduction
of one pound of air pollution.

The proposal also covers many small sources of air pollution that
have insignificant contribution to overall amissions. We have
conducted an air analysis for the source distribution in Ohio.
As an example, based on actual emissions, sources of greater than
1000 tons per yeeu: of sulfur dioxide represent 75% of all sources
that will be required to monitor. Yet, those sources represent
96.6% of the emissions of sulfur dioxide. The result is
requiring monitors on 75% of the sources that only emit 3.4% of
the pollution. This is not a cost affective approach to
monitoring emissions.

In the Wall Street Journal on November 29, 1993 in reference to
the Amoco Refinery U.S. EPA special regulatory initiative you
were quoted as saying: "When I wor.'ced at the state level I was
constantly faced with rigid rules th^t made doing something 100
times more difficult and expensive ttum it needed to be. It
maJces no sense to have a program that raises costs and while
doing nothing to reduce environmental threat." Your words
exactly describe the proposed enhanced monitoring requirements; a
costly program that does not require the reduction in emissions.
If these rules provide the states more latitude in the
development of the enhanced monitoring program, we can accomplish
the same basic goal at a fraction of the cost.
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Ma. Carol Brownar, Adainia tr

A

feor
tTnitad SCaCas Enviroruaan'tal
Protatrtioti Agancy
Paga Z.

cc: U.S. EPA DocJcaC Mo. A-9a-S2
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OHIO ENVIRONMENTAL PROTECTION AGENCY
Comments on Enhancad Monitoring Program Proposal

EPA Air Docket (LE-1 31

)

Oockat No. A-91-52

Ohio EPA has reviewed U.S. EPA's Enhanced Monitoring RuJe proposed on
October 2Z. 1393 (53 Federal Register 54648). Overall, we believe that the

proposaT is averty burdensome in that it does not recognize the distribution of the

number of sources covered by the rules to total emissions and fails to adequately

estimate the worlcioad on the states to implement this program. Our detailed

comments are below:

Issue 1. U.S. EPA has set the level of monitoring to be so low (30% of a major

source) that many Insignificant sources of air pollution will be required

to be brought into the enhanced monitoring program. This will result

in resources (dollars and personnel) being directed to activities that

will have Irttie or no environmental benefit. U.S. EPA further

compounds this problem by basing the applicability on potential

emissions instead of what is actually emined from a source.

Ohio EPA has conducted an extensive analysis of the distribution of

sources in Ohio. Attached is a copy of this study. Some important
highlights of the analysis are described below in more detail.

A- Sulfur dioxide—aased upon our emission inventory, we estimate

that 5 1 1 sources in Ohio would be required to install some type
of monitoring, if U.S. EPA used actual emissions instead of

potential emissions. A further examination of the distribution

illustrates that 129 of those sources represent 36.6% of the

SO2 emissions from ail the Titie V sources in the state.

Therefore, the state will be requiring 75% of all the monitors to

be installed on sources that represent only 3.4% of the SOj
emissions. We do not believe that it Is cost effective to require

the smaller size sources (less than 1000 tons per year in the

case of SO2] to implement an enhanced monitoring program.

One of the reasons that there are a large number of sources

covered by this rule is the xaa of potential emissions to

determine applicability. Changing the applicability of the rule

from potential emissions to actual emissions will reduce the

number of fadlrties affected in Ohio by 43%.
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Carbon Monoxide A total of 733 sources would be covered by

the proposed rule. Of those 733 individual sources, 129 have

the potential to emit greater than 1000 tons per year. Those

larger sources represent 98.3% of CO emissions, the remaining

82.5% of the sources represent 1.7% of the emissions. Yet.

under the U.S. EPA proposal, the vast majority of our time and

effort would be directed toward sources that represent only a

minor fraction of emissions. Again. U.S. EPA could not have

accurately concluded that it is cost-effective to initiate an

elaborate monitbring scheme for sources with such small

emissions potential.

Parriculate. Nitrogen Qxidas. Volariie Organic Comoounds-

See attached diagrams.

Raeommendation:

U.S. EPA should revise the applicability threshold on a pollutant-by-pollutant basis

to monitor facilities that have a significant impact. As an example, a 1 000 ton per

year threshold, for sulfur dioxide and carbon monoxide would cover the vast

majority of emissions of those pollutants. Also, the basis for monitoring should be

actual emissions, not potential emissions.

issue 2. Ohio EPA has required a number of facilities in the state to install

continuous emissions monitors (CEMs) Although U.S. EPA's proposal

does not mandate CEMs. any enhanced monitoring technique will

require the same type of certification and quality assurance

procedures. Based on our experience, in order to maintain the

comprehensive program that has been developed in the past 1 5 years,

as currently proposed, we estimate that a minimum of 20 full time

personnel would be needed just to witness and review certifications.

This does not include the time to review the compliance reports. Ohio

EPA has not programmed this large of an effoa for emissions

monitoring.

Recommendation :

U.S. EPA should fully fund the positions necessary to implement the program.

Issue 3. The proposed rule acknowledges the burden will be on the States and

not on the U.S. EPA to implement this program. Our experience has

been that the siting, certification, and quality assurance components
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of the CEM program are critical to ensure the vaiidtty of the data.

U.S. EPA proposes to pur the resoonsibirtty on the company, yet

experience indicates that the 'self-monitoring " approach fails to

account for the adove acavities of the state agencies in this program.

R3r example, the state audit program for continuous opacity

monitoring systems discovered computerized data acquisition systems
programmed to edit the data. There have been cases of U.S. EPA
offTcials "approving' designs of opacity monitors based on a technical

presentation without ever visiting a site installation.

Only after Ohio EPA pointed out design problems and provided fh/e (51

years of audit data, did U.S. EPA confirm that the statements in xhe

certification reports were in error. However, U.S. EPA did not

caution the vendors against false advertising or issue a CFR notice of

the deficiencies to allow the public the opportunity to be alerted to the

problems with certain equipment. This is just one example of how the

state has had to expend considerable resources because of the lack of

U.S. EPA support related to emissions or parameter monitoring.

ffacommendation:

U.S. ^A should provide separate funding for the state for the operation of the

enhanced monitoring program.

Issue 4.. U.S. EPA has severely underestimated the economic impact of the

proposed miemaking.

U.S. EPA indicated that the proposed rule would cost in excess of

$100 million and nationwide estimates exceed $2 billion. Ohio has
• ~ - estimated that over 3700 sources would have to install and certify

C3/1S if this rule is promulgated as proposed. Rgures supplied by
Enviroplan, inc. to U.S. EPA for the purposes of the enhanced
monitoring show that for two pollutants (one stack) the total capital

costs would be $123,323 with an annualized operating cost of

$24,321 . For the 3700 individual source pollutants that would be

covered by the proposed rule, the cost to the regulated com-
munity in Ohio would exceed $227,550,000 in capital costs and

$44,000, 000 in operating costs. U.S. EPA indicates that the EM
Reference Document will allow flexibility in monitoring selection and

allow some sources to rely on existing monitoring systems with iittie

or no modifications. "The EPA has thus reduced the overall societal

cost and any adverse economic impact associated with meeting the

environmental objectives of section 114". However, only 127
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4.

facilities (364 sources) in Ohio are currently required to monitor for

any pollutant, therefore the 3300 + sources that do not have an

"established monitoring program" would be required to spend the

initial capital and annual operating dollars.

Racommandation:

U.S. EPA must conduct an accurate assessment of the number of sources covered

and the capital and operating costs of the rules in order to evaluate the cost-

effectiveness of these rules. This must include an examination of the benefits for

covering the small emission sources within the scope of these regulations.

Issue 5. U.S. EPA has indicated that the proposed rule does not change the

stringency of the underiying standards or limitations and therefore

'any costs associated with coming into compliance with these

emissions limitations or standards by sources are not considered costs

associated with this rule." Although USEPA has only proposed the

enhanced monitoring rule, it has indicated that by February 15, 1994.,

it shall issue a SIP call to 'correct any deficiencies in State

regulations." U.S. EPA should not play a "shell game" and hide the

true cost of these actions since U.S. EPA has stated that the SIP calls

and enhanced monitoring requirements are related.

Recommendation:

Include the costs of compliance with all the SIP calls as part of the cost of these

rules.

Issue 6. U.S. EPA has called for implementation of the enhanced monitoring

rules to be included with Titie V permit applications. However,
sources in Ohio and other states will be filing applications before the

end of 1 994. In some cases, applications may be filed prior to the

final promulgation of the rules by U.S. EPA. Most of the applications

will be filed prior to Ohio EPA being capable of completing state

enhanced monitoring rules. If Ohio EPA must ask for revised

application, the result will be further confusion introduced into an

already unfamiliar system. U>S. EPA should be encouraging simplified

approaches instead of requiring procedures that maximizes regulatory

confusion.
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Ractammandatlon:

Tha approval of the enhanced monitoring ruiee and any SIP calls should nor be tied

to approval of the Title V permit program and should not be tied to issuance of a

Tttle V permit.

Issue 7. Because U.S. EPA suspects some sources may not be in compiiance

every hour of every day, tttasa proposed rules mandate that all

sources would have to monitor to prove they are in compliance every

hour of the year. These proposed rules cover far mora than the

minimum sources anticipated by Congress when the Act was signed in

1990. Ohio EPA agrees that for those sites that have already been

required by Titie iV (Acid Rain), NSPS, or other state rule (or permit

condition) to install, certify and operate CEMS, the data based upon

the judgment of the state, can be used for compliance determinations

for applicable emissions standards. It makes sense to put to good

use the data from CEMS already installed. Depending upon the

situation, this can mean using the information for the purpose of

demonstrating compliance. However, to make all sources spend over
• $100,000 on equipment to show that they are in compliance all the

time is the old "command and control" attitude that is the mosr
inefficient approach to regulate industry. If states are provided

flexibility in the selection of facilities for enhanced monitoring, neariy

the same benefits can be obtained at a fraction of the cost.

Tha historic rulemaking under NSPS did not allow the use of CEMS for

direct compliance every hour of every day. in fact with very few
exceptions, USEPA only requires a compliance demonstration once

after construction and would rely on Section 114. Orders to obtain any

subsequent testing.

Racnmmandatlon:

U.S. EPA should target those sources that adcount for the majority of the

emissions that are not already required to have CSMs and allow the states to

determine through the permit process whether or not specific sources would need

additional CEMS. This would allow the states the ability to target major sources in

nonattainmerrt areas for enhanced monitoring since the Titie VII itself does not

allow for the discrimination of attainment versus nonattainmerrt prioritization.
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6.

Issue 8. The proposal ignores the presidential order to fund mandatory
programs. U.S. EPA has indicated that funding under the Title V
program should be used for the enhanced monitoring; however, the

emission fees that were passed by the legislature did not include

supporting an enhanced monitoring program of the scope and breath

proposed by U.S. EPA.

Racommandation:

U.S. EPA should comply with the Executive Order and provide additional funding to

states and municipalities for this mandate including the cost of state and local

sources to comply with the requirements.

Issue 9. The rules are proposed to be applied along with the review of Title V
applications. The timing of the initiation of these oiles, along with the

new Trde V, permit program will cause a significant increased

workload when the states can least afford the time to implement a

new complex regulatory program.

Racommandation:

U.S. EPA should "stage' the implementation of this over a period of years. As an

example, for the sources required under Titie IV to install monitors would be the

only sources covered by these rules for the first round of Trtle V permits.

Issue 10. The entire enhanced monitoring program is a solution in search of a

problem. That is, U.S. EPA has implied that states do not have the

authority to require the information needed to determine compliance.

Ohio EPA does not have this problem. Depending upon the facility,

compliance demonstrations may be a stack test every three years,

annually, monthly, or at the frequency deemed necessary by the

Director. In other situations wo'have required the use of GEMS (127

facilities, 364 sources) and in special situations, we have required the

use of telemetry to allow us to review the data on a real-time basis.

For those sites that do have GEMS, we have used data to establish

preventive maintenance malfunction abatement plans for the source

and its associated air pollution control equipment, to require the need

for redundant control equipment, or more frequent stack tests.

Through use of the enforcement "trigger levels" we have shown that

by comparing like sources with like control equipment an expected

norm of excess emissions related to malfunctions, start-ups, etc. can
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be used to idemify ttie'probiem facilfties. The szata is capable of
identifying the 'bad guys* and thus makes the most affactive use of
our resources and yet ensures that the state has the data to pursue
enforcement, when needed.

Racnmmendationr

See Recommendanons under issue t and Issue 7. V^S^

A separate attachment is induded that delineates specxfTc technicai comments
related to the proposed Performance Specification Tests 101 and 102.
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Stat* of Ohio Environmental Protaaion Agency

P.a an 104S. 1800 WaarMw* Or.

Columbus. Ohn 43286-0 149 ^ ,, ,, _^
(814) 844J0aB '^*°'^' ^- '^aiiovch

FAX (814) 844-2329
Govamor

July 12, 1994

Ms. Mary Nichols
Assiscanc Admin iscracor
U.S. EPA, Region V
401 M SC. SW
Washington, DC 204S0

Dear Ms. Nichols:

I am writing to you concerning Che enhanced, monitoring
requirements recently proposed by U.S. EPA. I understand Chat
U.S. EPA may be close Co deciding Che scope of Chese require-
ments. As you proceed, please closely evaluate Che commencs of
the Ohio EPA as Che final regulation is prepared. I have
enclosed a copy for your information.

As you taiow, che Clean Air Act places many requirements on Che
states CO develop new regulatory programs, «uid, for che most
part, states have met chose requirements. U.S. EPA should
seriously consider che resources chat will be necessary on the
state arirf local level Co implement these rules along with 3d.l che
others Chat axe required by Che Clean Air Act. In Che
development of our overall air program budgec (including Tide
V) , we did not anticipate the amount of personnel chat would be
needed to staff an enhanced monitoring program as large as the
program proposed by U.S. EPA.

Basically, we believe Chat U.S. EPA can reduce Che scope of Che
sources covered by Che rule and still ensure Chat ac least 90% of

the regulated pollutants are being measured. Please contact me

at S14/S44-2270 with questions.

t^^^e^'
Robert Hodanhosi, Chief
Division of Air Pollution Control

RH/mb

EPA 1813 (1/91)
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Attachment C

Testimony of R. Hodanboai

Implementation of Title V

of the Clean Aj.r Act

Stata at Ohio ''•-• "—>»i Piutmjiaa AftaCT

PO-Oat 1S3SSa. laoo womMmk or.

(B14) a*4.aaBa Guotga V. Vamovicti

MX(«l44»u.S3a Sovwnar

January 2S, 1395

Ms. Carol Browner, Adminiscrator
Oiiited SCacea Environmental
Procecrion Agency
ir«scside Mall
401 M screen
Waaiiingcon O.C. 20460

OHIO'S COMMENTS TO THE PROPOSED REYISIONS TO 40 CER
PART 70 AS PUBLISHED IN THE AUGUST 29, 1594 FEDERAL
REGISTER PAGES 44460 THROUGH 44539. ^^

These commenca were prepared by Ohio EPA in response Co U.S.
EPA' 3 proposed Operacing Pemics Program Riile Revisions (40 CFR
Pare 70) . We believe Chac Chis proposal is Coo complex, promoces
unnecessary £ederal incruaion of Cradicional' scace programs,
requires more paperworJc wich no corresponding environmental
bene£ic, and represents a change in rules Co a major new dean
Air Act program before any b£ these programs Chroughout the
country have had an opporrunicy Co be implemenced. Provided
below are Ohio EPA' s decailed comments that support these
conclusions

.

A. Too Camolex.

Practically, che mosc serious problem with Che proposed
changes is Cheir complexity. By creacing a four- tiered permit
revision system, with "gate-iceepers" and each with its own
notification requirements, the U.S. EPA proposal has made actuail
implementation in a consistent manner extremely difficult.

A basic objective of the Congress and U.S. EPA in enacting a
federally mandated permic system for major soxirces was that such
soxirces be permitted in a consistent' manner nationwide. The new
proposal places that objective in serioxis jeopardy. It is
important for 17.3. SPA to realize the practicalities of how any
system it proposes will be implemented'. Thousands of facilities
across the country axe subject. Co Title V permitting. At each of
these facilities, there will be an individual (s) who is
responsible for compliance with the Title V rules and who will be
expected to understand these rules. Understanding and completing
the initial Title V permit will be difficult enough, but in Ohio,
and presumably other states whose programs U.S. EPA approves, the
deadlines for application, permit content and notice and comment
requirements are spelled out in state rules . Since significant
permit modifications are subject to the same rules, individuals
currently have to master only one basic system. The new

®
EPA 1«13
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Ohio ' 3 Conmes.C3
Proposed Reviaioas 40 CT5. Parr 70
Page 2

proposal, with its differing requirements for each Cier of
modificacions Chac do aoc reach, a significanc level, is virtually
certain Co lead co tremendous confusion and consequently
inconsistent application of those rules throughout the country.

To comply with the original intent of Che dean Air Act that
it is import3U1C thac U. S. EPA develop rules will resule in
consiscenc application. The regulacions atust be clear enough Co
be understood by the rhoiiBands of individuals who are in Che
scats and local air pollution control agencies and ac Che
regulaced facilicies . IC is noc good regulacory practice Co
develop overly complicated rules thac can only be underscood and
explained by the authors of che rules

.

If Che revised rule is promulgaced as proposed, there will
likely be large numbers of facilicies thac will noc comply, noc
because of willful neglect, buc because Che facility concact and
state agency personnel did noc properly characterize a change at
a plant. U.S. EPA must be aware thac if there are widespread
violacions of the rules because the requirements can only be
understood by a select few, the operation of che state Tide V
programs throughout Che cotuitry will be in chaos. As the
director of the state agency thac has the primary role for the
iomlementation of the Tide 7 rules, I believe the complexity of
the current proposal will cause insurmountable problems in the
application of these changes

.

Notwithstanding the problems with complexity, there are
significanc other problems with Che proposal. 17. S. EPA should
withdraw this proposal and work wich. scaces Chac have subscancial
permiccing experience Coward a proposal thac can be understood by
the regulated community and stacs/local regulacory programs.

£^ Federal Intrusion.

The proposed changes represenc a new degree of federal
intrusion into an area thac has historically been handled by the
states. Over the years, U.S. EPA has ooc been involved with mosc
of the minor changes Chac occur ac a facilicy, but tmder chis
proposal. Chat would change. U.S. EPA wodd have the opporttinity
to review che many small changes ac a plane. AlChough U.S. EPA
acknowledges that ic does not have Che resources Co review buc a
fraccion of Che proposed changes, nevertheless, Che permiccing
authoricies will have Co review dl of the chotisands of changes

.

Prior CO che new proposd, ody modificacions Chac codd noc be
characcerized as one of severd Cypes of lesser modi ficacions
(i.e., administracive amendments , 'off peraic* changes, ecc.

)

were subject to a fdl Tide V applicadon process. Including
public notice and comment and. the opportunity for a pxiblic
hearing. Because a fdl Tide V permic revision codd Cake years
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Ohio's Canmencs
Proposed Re-risions 40 CTS. Parr 70
Page 3

Co complecs and a 'significanc change* casnoc be made uncil che
raviaion Is final , Csw bniinessea can afford Co have cheir
producrxon changes characrsrized as significanc. Therefore, che
scope and coverage of che screamllned mechanisms in che existing
rules is of vical importance in )ceeping Che operacional
flexibilicy necessary Co compece in world marJceca

.

This proposal is direcdy concrary Co the expressed desire
of Che President Co simplify che woricings of che federal
government and reduce the burden on states and local goveran>ent.
This 'one size fits all" concept does aot provide che states the
flexibility needed to efficiancly operate both the Title V
program and the state new source review program.

Title V of the Clean Air Act envisions a system of operating
permits for large emitting facilities, not a permitting scheme
Chat allows for federal review of each little change at a plant.
This proposal does not have a foundation in che Clean Air Act,
but represents tJ.S. EPA' s attempt to expemd its authoricy inca
the micromanagemenc of che industrial operacions of che country.
Based on Che fact Chac both Che states and U.S. EPA operate with
limited resources, we can't afford this micromanagemenc. These
limited resovirces aeed Co be utilized wisely so Chac we obtain
the most environmental benefit from Chem.

XJ.S. EPA has attenroted to rationalize its action by stating
that some states are presently not providing adequate review
and/or public notice in the new source review program that covers
minor changes (small emission units) . If this is indeed che
caise, it is entirely illogical to develop a convoluted,
complicated, brjrsaucratic maze to correct a simple problem. U.S.
EPA should woric with the individual states to correct those
deficiencies with their respective new source review programs

.

U.S. EPA needs to recognize chac many states, such as Ohio, have
very soxmd new source review programs that affectively ensxire
Chat smcLll changes do not cause any environmental problems. For
exainple, Ohio's new source review program has been very
instrumental with the State's improving air quality. In Ohio,
small installations or changes aire required Co obtain a permic Co
inscall and employ "besc available Cechnology.' Further, all
these small installations or changes are public noticed at Che
time of receiving a permiC Co install application and again
public noticed at the time that a permit to install is issued.
The public has time to express their concerns prior Co any action
on a permic and ic ailso has Che righc Co appeal a final perait
action to Ohio ' s Environmental Board of Review if they believe
Chat an error has been made by the Agency. In conclusion, we

.
believe that many states , including Ohio , already accomplish the
objectives of this proposal Co review small inscallacions or
minor changes that will taice place at a Title V facility and
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Ohio ' 3 Conments
Proposed Revisions 40 CTR Parr 70

Page 4

allow for public participacion prior Co che inscallacioa or
change. For chose scaees chac don'c have chis capahilicy, U.S.
EPA should work direccly wich Chose scaees Co ii ii^jxmj e Chelr aew
source programs. We believe Chac direcr federal oversight is aoc
warranced for Chese minor changes ac a Tide 7 faciliey.

£^ Mora gapar>»qr}g/Tro aanefic

One of Che oosc fruscracing aspects of Che proposal is Che
Cxemendous increase in regulacory burden being placed on Che
scace and local regulacory agencies and the regulaced communicy
wichouc any apparenc concern by tJ.S. EPA. U.S. EP.A. will noc have
CO review and process che thousands of minor permit modification
applications . This will taJce precious state and local regulatory
agencies resources away from programs that result in
environmental improvements and direct them towards meaningless
paper pushing activities. Note, Ohio's current state new source
review program issues approximately 2,000 small installation
permits annually.

It has been published on numerous occasions that Title 7
permitting does not intend to create any new basic requirements.
.The goal of Title 7 permics is Co clearly identify all Che
federal, air pollution concrol requirements in the permit.
However, the end result of Chis proposal is aew basic
requirements in the form of more paperworJc and more bureaucracy.
Ironically, no environmental benefit will result from these new
requirements

.

Further, we should also give careful consideration to the
regulated community's concern for reasonable operational
flexibility. The ability to make minor changes in operation
without triggering a complex and time-con fnnni ng permitting
procedure is imperative for the modem day business. We have
found, in Ohio, that industry has been willing to ensure Chac new
installacions or changes regardless of size aire accon^lished in
an environmentally beneficial mannr-^ (i.e., employing 'best
available technology*) . However, Ohio industry has stressed Che
importance of streamlining Che perai'cting process in order Co
reduce che Cime ic caJces Co receive auchoriracion . Clearly, Chis
proposal runs counter to all the improvements Ohio has made to
reduce this processing time period while continuing to ensure a
quality permit that requires the new installation or change to be
environmentally acceptable.

D. Changing Riilea

States have spent Che last two years lobbying to obtain
authorizing legislation and working with all interested parties
(regulated community, environmental community, and regulators) on
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Ohio ' 3 Connnenca
Proposed ReTriaioas 40 C?a Parr 70
Paga S

promulgacing implefflencacloa regulations chac are consisrenc v±th.
the 40 era Parr 70 (Title V federal requirements) . This task
that was placed on the states clearly represents one of the most
progressive new environmentatl programs to be implemented in our
history. The existing complex and comprehensive Title T permit.
program re<;uirement3 have already stretched the level of
sophistication and complexity that this new program .-aw

reasonably handle to be successful. In Ohio, we felt that in
order to be successful we needed to take advantage of technology.
Therefore , Ohio's new permit system is planned to be iBplemented
through the use of a totally automated system. Ohio EPA has
spent over one million dollars on a contractor and countless
hours of agency staff time in designing the original Title V
permit program which we hope to obtain approval to implement by
October 199S. Requiring electronic data management from both the
regulators and the regulated community appears to be the only
mma-ni for an industrial state to be successful with handling the
voluminous amoxont of data that the current Title V permitting
progrsua already requires. Before the first Title V permit is
issued in the county, U.S. EPA is proposing an even more complex
set of rule changes. U.S. EPA could not have realistically
evaluated the additional bxirden on states. This will likely
result in hundreds of tiicTn.sands of dollars of additional
-contractor costs and a huge amotint of additional Ohio EPA staff
time to modify the data base structure to accomodate changes to

' the original system. The states will be challenged to conform
with the performance standards within the existing rules, much
less the thousands of proposed minor modifications that wotild be
part of this proposal.

After a review of the comments, it should be apparent to
U.S. EPA that their proposal cannot be understood, applied, or
^3a^d in the current form. We strongly recommend that U.S. EPA
vichdraw this proposal and begin to meet with the states, like
Ohio, that have experience in permit issuance for a large number
of sources. The current proposal is - unwor.icable and must not be
adopted. This proposal threatens the credibility of the entire
Title V program by placing this incredibly burdensome procedure
on this already complicated system™ We strongly encourage U.S.
EPA to reevaluate the necessity to revise the already complex
Title V permitting program requirements before they are initially
implemented. It seems obvious that any proposed changes should
be considered after implementation and thorough evaluation of the
'initial programs. Further, it is imperative that any proposed
procedures be logical and understandable. Otherwise, the Title V
permitting system will be doomed for failure throughout the
country

.
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Ohio ' 3 Commenta ^^
Proposed. Revlaiona. 40 CFH. Part 70

Page S

fTe tthank you for the opportunity to comment and appreciate

your consideration of these comments.

Respectfully siibmi tted.

taction Agency

cc: EPA Air Docket '[LE-131]
Doc3cat No. A-93-SO
•Hoom M-ISOO
Waterside Mall
401 M Street SW
Washington O.C. 20450

. (2 copies)
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Sots of Obio Eaviionmcnixl Piufuion Agtney

P.O. Box iS36flB. laoo WaafMoK Or.

Qnumus. OMo «3Z1S-36S9

(•14) nii "WTTn Gaorga V. Voinovicti

PAX (S14) S44.Z3Z9 Sovscnor

January 31, 1995

U".S. EPA
Wacerside Mall
U.S. EPA Air Docket (LE-131)
DocJcec No. A- 93 -50
Room M-ISOO
Waahingron D.C. 204S0

Dear Sir or Madam:

This letcar is a supplement to the comments filed by Ohio
EPA in a letter dated January 2S, 199S. One of the principles
outlined in oxir comments was that any system for modification be
straight forward and simple . Attached you will find an outline
of a proposal prepared by Ohio EPA to accomplish Title V
modifications in a relatively easy manner. This is just one
excuitple of the procedures that can be used to accomplish this
goal. There will be others that propose examples that can clIso
effectively accomplish the same objective.

Thank you for the opportunity to comment

.

Sincerely,

Robert Hodanbosi, Chief
Division of Air Pollution Control

Attachment

eP* 1813 I'm. VMI
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OHIO EPA PKOPOSAL
_ Title r Modification Procass

(3aml«

1. WorJcaJsle for state and locaLl agencies

2. Onderstandahle for regulated connnunity

3 - Provides for taeaningful public participation

4. Preserves integrity of the states' minor new source
review (NSR) process

5. "Fixes" NSR public paurticipation process

T7.S. SPA develop public participation rules for KSR programs

1. Independent of Title V

2. Comprehensive and address major and
mi nor sources

a) PSD and offset permits --

i. Nbtice of receipt of application
ii. Notice of issuance of draft

permit w/30 day comment period
iii. Notice of issuance of final action
iv. Appeal rights on state level

b) Netting and synthetic minor permits

i. Notice of issuance of draft permits w/30 day
comment period

ii. Notice of issuance of final action
iii. Appeal rights on state level.

c) Minor soxirce permits

i. Notice of issiiance of final action
ii. Appeal rights on 3tat;e level

3

.

All notices contain identification of whether
activity is at a Title V facility
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C. TT.S. Tax dm^rmlapm Titla T Parmlt aodificaelan public
parndLelprntdLoa. raqairamane

1. If activity has gone throxigh either *2a" or "2b,"
handled ais a routine administrative matter with a
day notice to feds, public. Shield for entity.

10

2. If activity has gone through "2c," handled as a routine
administrative matter with a 10 day notice to feds,
public. No shield for entity.

3

.

If activity does not fall under state NSR program then
entity j"'^ state determine appropriate process

a) If activity follows procedure in "2a" or "2b,

"

with 30 day notice, shield for entity

b) If activity follows procedures in "20," 10 day
notice to feds, public. No shield for entity.

c) Types of activity under three (3) covered include
changes in test methods, frequency of reporting,
add new state/federal emission limit
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Attachment D

Testimony of R. Hodanbosi
Implementation of Title V
of the Clean Air Act

Igu« Title V Onwnting Permits

Proposed Soiudon:

36. la order o desensiae wbettsr or nor a Suillty oust appiy for a Tida V permit, sources sboaid

be allowed fleubiiity lo use ibe pbysioi or operanotai rcssicdoos inhereat ia ^ operinoa of a

source. Sates ^houid be jtvea itie audiohty o exercise "f^r^i-^t judsmesx oa Ose adequacy of

i&e source s applicanon. Sates' operadng permis or admioisnove orden ttat limit die

source's operanon d less itiaa (he oajor source dtresfaold sbould be suiSdest for U. S. E?A's
seeds.

EPA Response:

EPA, generaify agrees, but beUevts Aafcderaitf er^rzeabU restriaans art ittibtiauiy needed

to lima a source 's patemiaL enassums for purposes cfwnitBrti nde V requxranena. In guidance

"EPA issued an January 2S. 1995. EPA announeed a nno-year uumuien period duB wouJd allow

ame for States m develop and sources a secure federaitf a^brceable Straa an potadai to emit.

The January memortBuhan also recognses the authoriry of the States a make judgments about

inherem Umdaaons an a source 's physiad ar aperadonai ci'̂ .nu'iry. EPA wdl also provide

guidance to States on \yays to assess potemai atassions of scteroi categories ofsmall sources.

The transition period shouJd provide si^idea time for Scales to pta in place the aopropritae

permits ar mechanisms to Smit the potenaai to .emitfor small sources.

Aedon:

EPA wiQ be yvoridng in the coming months to develop additional technical guidanceJbr specific

source categories, and possibly, general criteria an the type of real Horitf ajnuiuinu that are

appropriaie for consideration ^*nen esdmaang the potatdal to emitfir small sourca. The EPA
plans to amsult M>mk States and local agencies on this endeavor.

Contact: Tun Smith (919) 541-4718

Proposed Solution:

77. E?A re^iuUiioas 5h"'BM focus oo major new source review aad let iic Sates baadle oiaar oew

source review wit&out federal 'mvolvemesx.

EPA Response:

EPA generally agrees >vith the concents raised and will address this in the permit revisitm

process in the neyv nde.

Aedon:

EPA plans to streamliru the Parr 70 permit rrvisian process in a ruiemaidng aedon with

proposal targeted for die end ofMarch or early April This aedon wiS build an States' edsdng

precanszTucnon permit programs and allow atlininiuruiive amaidmeas to Title Vpenraa. if

adet^uate public review opportunities were provided through a prior process, such as a minor

ID
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source nrvirH> pnamsmiaion prngnuK. Statet Have been and '*iUl conanue co be consuited in

the draping ofihis e^n. Z?A geneniti ixgrees chat ir sJumid onfy invotve iaeifin the most

avfirorunaaaitf li^nijiasnx minor NSS changes.

Cnntttcr iiCichael Tnma (919) 541-5245

PropoMd Solution:

38. ' E?A sbould develop
!

-"''" '"-'"'•« crisha fbr tbe approval of Tide V pn «

^ i jttt niiicr i&aa

requiriiig exact coutaiuuacs widi is prescripave regilanons (e.{.. rejulaoon. source esi

procsdores, looaitoxioc tui rrrnrrHTrping ir)[iiiiPinrnn).

EFA Xtsponse:

EPA is trying to be more general and less spedfic in ia revisions to du aperaaan penrn rule.

Aerinn'

As sated. EPA intends to propose a suppiemaaary rulemalang on the permit revision process

that ^mO. prrrnde greaterflce^/iBty to States in destining their apemdng permit revision process.

In ad£tion, E?A plats to issue guidance during du nax t»n months intSaaittg iWterr the

operating pernio nit auttiuif provides unpianenttinan fle iU)iSrf, and dtuifying amitiguous

provisions. States mO be consuitrd in aU cfdtese ^ns.

Cnnmrr Mehaei Tnma (919) 541.534S

Proposed Solution:

39. The permit term sbcaid be longer ion Sve yeais unless a Saie determines dot the permit needs

to be regyjaed as a result of a new retpiimsent and allow Saies up d five years to issue tlie

first round of ^iri iiuHi

EFA Response:

The Aa says permit terms shouid be five years, but EFA agrees dias the process fitr reopening

permits shouid be strtatnUnei. This spec^icaiiy applies to permit renewals.

Action:

EPA wiR consider, in fiudter revisions to die permit ruie. Moyr to sign^icaniiy 'reduce permit

processing requirtmaus fttr permit ratewais. f^tere there have been no siptifieant changes since

permit issuatce. States wiU be consulted in this efirt.

Contact: i^ichael Tnma (919) 541-5345
"

Proposed Solution:

40. EPA. ia coojuncnon with ttie Soies. ^^t'lH develop a list of insignificant air cootamioant

iources that could be approved ausmaiically and additional insignificant Muxces approved in

accordance wiifa federal czitsria.

21
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EPA Response:

EPA agrees to de/eiop a list ofappnjvabU avifrti/icanx astnaes for Saae response.

Speeifkaitf. EPA will aaiore dtis in policy, but it mof uMmaeiy require nJemddng.

Aeaan:

EPA wiil woric \fuh the Stares to develop an acceptable lis: of insignificant advmes and wtH
issue guidance an this issue by April 15.

Conteet: Michael Tnima (919) 541-5345

Proposed Sdudon:

41. Tbe iaidai requiremea fat risk managemefli prognss should be a good fuA. eSon &om sourcss

10 (tie Saas aod E?.\. Soes would only lave io cunff itat a cisic mzra^emem. plan, eovexing

EPA Response:

EPA has been woridng with States to make the rule more workablefor State air programs. A
sappUmattal proposal wiU be available in March. EPA beHcres dbat ilTKr) is an applicable

requirement Jbr title V permits. For title V tources. EPA has suggested that permit authorities

should review plans Jbr completeness rather than engage in detailed tedaaeal review. EPA
plans to work with States to develop a completeness cheddlst that wiUjbciState plan reviews.

Adtoit:

A supplemental proposed rulemaking will be issued in March, which will askfor comment on

alternative ways states, and more spedfieaity, state air permitting authorities would be involved

in the implementation of \ll2(rU States wiR continue to be involved in this ^n and are

encouraged to comment on the supplemental proposed rulemaldng when it becomes mailable.

Contaa: Bay Vogel (919) 541.3153

Craig Matthiessen (202) 260-9781

Proposed Solutiofu

42. The review of die secsoa I I2(r) mfaminal is a respoosibtlity of tiie ftdezal sovernmeat. Tide V
sxooeys ^hntilrt be vsed for Tide V peinut tsstaoce and aot eoerseacy cespoise prognns. Ii

the fedeiai ggvemmrm would IDe Soss to review {112(r) sobminal, dtea aridiBiatai fiinrfing o
Sates should be provided.

EPA Response:

In its supplemental illlfr) proposaL EPA intends to propose that State air permitting agencies

review risk managemertt planspr compLaeness and dtat the iit^Umaxdng agaaes. »Mch may

well be other State agencies, review plans fir adequacy. EPA believes this approach would net

by itself creae a significant needfir additional tide Vfimdbtg, and the Agency is eammiaed to
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liinianf addiaonal admuusmaive ansa to ptrmiaing agencies. For non-mU V sourca. £?A
agreo inat adduianal junding is necessary, and is aalonng several apricns for sect/vtf mis

Jundsng. E?A ': new is duu Congress inxended aaa to be involved wah the \112(n program

jjnce the aanuory language indicates thai sources muss submit their risk management plans to

states. EPa wouii aiso See to dartfy that \ll2(r) is intended to prevent accidental air releases

and is not solely an emerge/tcy response program.

Action:

EPA H<iZ/ issue a supplemental proposed rulemaidng in Hardt on this issue, to which States are

encairaged to comment. E?A 'oAU continue Eclogue with States with respect to apaons

idaa^led Jbr fiinding. keeping in mind that the 'd^buit' impiemaamg agency wotdd be £?A. /
states do not seek deiegatsan of the program.

f'^*-'*' Oaig Hatdiiessen (202) 2dO-97SJ

Ray Vogel (919) 541-3123

Proposed Soludoo:

43. EPA rtmiiid scale bade is proposed mftanrrfl isoniEjhng requiiemess itiat are OBjor based oa

jiiietu poilinang. U. S. EPA shoiilfl onlize :&e NSPS as y-'^^^'^i fbr oed»ds of m^^^ma
"Ti^nrvi^ ujomohng requiieaeas tor source cassories covered by aa NSPS. Fliaily, U. S.

EPA s&ould allow te Stas to [>i r w i ib^ dje Ttffio^s of campCaiiee, aveiagtss ""» aod

fretjueacy or reporaif nr sources resBlatBd by ibe SIP.

In a series ofstakeholder meetings involving several representatives ofstate and local

goverrvnetus, E?A has already aivwunced its iiaaaion to scale bade the proposed enhanced

monitoring program to apply primariiy to emissions units thist are at the major source sat
threshold. Further EPA has commoted to use and build upon NSPS and other established

monitoring techniques to develop and issue aatrple enhttnced monitoring protocols Jbr numerous

types ofsources and poUtaants, Finaliy, states airrentty may prescribe tn SIP's the- methods of
compliance and averaging dmes which wiH be applied under die enhanced monitoring program.

Regarding reporting Jreijuaiey. EPA is reducing the reporting to be required under die enhanced

monitoring mie, in response to discussions with states.

Aaion:

EPA a retpured by a court order to promulgate the athanced monttoring rule by April JO. 1995.

Caaxaet: Scott Virowe (202) 564.7012

Proposed Solution:

44. EPA inust allow funds received through the "r'^"""g permit program D be used as match

mooey fisr IQS grant purposes.

EPA Response:
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TJu January •<, 1995 Interim pnal rule. effecTive immediaietr, »«ver die am sharaij much jbr

up to three years jbr State 105 grant recpients that appiy Jbr a y>«iver once their Title V

Program is implemented. After three yean, another ameneimeja to the /rutch ndes my be

necessary. EPA i legal position baseti on the Aa. decisions of the Comptroller General and

aureru regulaaons. is that title yfees asvuK be usedjbr the matdt.

Aetfonr

After implementtng me interim jinal niie, saae and local offidais should inform EP.A of any

sign^icanx problems that occur with respea to the rule 's anplemenattion.

Contact: Pesy Andsooy (202) 260-2949

Prupuaeii Solunon:

45. Tide V should be limitH to mzjor sourcss as defaed under Tide V (criteria poilunnc) and

sgnificaa sources of oxic poUuaas uoder Tliie m.

EPA Respoasxz

EPA believes that use of the mechanisms ideniified in the Jamarj 27. 1995 memoratdum on

potential to emit mU greatty reduce the luimber cfsources n^icft hou^ be considered mofor.

and thus subjeo to title y. EPA believes that in some ttotiOKO title y^peiHuts are appropriate

Jbr small saurca, such as those emitting very parent hasaidaus airpolbaana (e.g..

eleoroplaiingj. at those cases, ways can be uientified to imdmse admtniumuve costs, such as

through the use of general permiis. In most cases, however. EPA believes that title Ypermits
will not be necessary (e.g.. degreasing jadluies).

Aeaan:

EPA will work with states to ensttre that cost effeatte federaltf atfbrceable aieehtmisms are

available and in place such as ta crclude small sources from the dde Vprogram. Within the

naa six months. EPA especs to have completed technical guidance on kaw to calculate the

potential to emit, using retd worid operational charaaeristies. Jbr a variety of categories of

small source types. EPA will soSdt Sate and local ittput as diis initiative progresses. With

respect to title V. EPA will be preparing another ruiemakstg (riferred to as Phase U) to address

issues raised by she Sdgtmts not addressed in die August 1994 proposed ruiemaidng, such as die

requirementJbr permia Jbr area sources. The timeframe for this proposal is October. States

will be also be consulted during die development afdds ruiemt^dng. Finally, \<rth respea to

hazardous air poUuttmts. EPA wiU consider die necessity t^retpdring permiis jarjmall sources

during die development of emission standeuds Jbr specific lands ofsources.

Contaec Tun Smith (919) 54l~4nS (potential to emit)

Michael Tnitna (919) 541-5345 (Phase H nde)

Proposed Solution:

46. U. S. E?A C2n also improve is workiag reianooship widx Sates is die Tide V prognus by

cairytag out die tbUowiog recutmnetidatioiB:

24
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A. Improve ajonumicuoa between wious groups is U. S. E?A in order o avoid

eonfllcaig iafomuaoa on iaarpreaaoa of tedeial m^uireoeas (e.^.. Tide HI vs. Tide

V).

EFA Response:

EPA agrees and has severed aatviaes unden^ay to iitipnjve du auefraaon of
requinmenss across tales. One caonpie is the esmblisftmera of an aueroffiee y^oricfroup

JbaasBtf on the uuefraaon afaties 111 ofd V. A/tadter aaxmple is an effijrt ongoing

widi members of the Qean Air Aa Advisory Commuut Sub-commmee an

pemats/taxusJnew a)uree review jnugrsBon. All the mgmbers of the aib-commiaee.

MMdi indudes aau represemaaon, were asked to aibtm to E?A aanpies of
avenopping or coi^ttaotg rttpiuments.

Aedoa:

Ongoing aatmes will ajndnue. EPA mAU work with Stares as solutions are developed to

address proolems ideiaified in the imegradan area. EPA encoumges the State and load.

agendes to help ident^ additional areas of averiapptng or ca^Gdng requirements that

need to be addressed.

Caataa: Karen Blanehard (919) 541-SS03

B. Rfispoad proopdy to "^' muI itiijiib \\s vat """[""m^nr of ^*^ril ""^'vti'iiii (e.^.,

iT>y> g iwj^jiHiny 5eki appiiciBon of pesdodes).

EPA Response:

EPA Ofrea, and wiRJoats its attention on those issues assigned highest priority by

Slater. The abiBry ofEPA to respond quidrty to aS requests nty be Smded by the

resources available, and the many anpedng needsJbr guidance, revisions to

rulemakings, and review ofperm program submittais.

Aedom:

EPA win five highest priority to those issua deemed the most itnponant by States.

rnimrr Steve Situ (919)541-0886

Z. Review tad approve looi/Sae prohibiftry niies {or ioriinira inn the Stse

lopieaieaaBoa Plan (SIF) as quickiy as potable. This would avoid (be oeed to put

oudved SIP requirements in Tide V perms.

EPA Response:

Agrees. EPA will ay to e^e&e.

Aetian:

IS
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Regions have die lead in proceaing SIPs. like raitaianary ndes. aid an ^^vridng

eaediaousiy a> process SIP revisions due ro the impaa on Tide Vpermds. EPA
Headquaners will intervene f necessary to hetp Jisdliuae Ms process.

Caaxaec Sieve HIae (919) 541-0886

VfimmJTt. ±s iffminirmnvr^ burdCQ OQ IOC2l/Sate ^itfrminin^ auStiOritieS (e.g.. fgp^iTJw^

requiismess aad dia swamitai).

EFA Response: »

wA agrees and is conunioed to ininiBosng the repotring (Bid record keepingJbr
anpientenxoig the tide Ypemioing prognsn. EPA is concerTud that many peopLe hcne

the perception that fnore Ji/Ufffutnon is required tn pectus appucaoons tBtd pemu
ojnient than EPA beHeves is necessary under the carrat ruie.

Aedam

EPA will be issuing guidance in April to darify what EPA beSeves is the appropriate

level of inj iirmtmon with respect to reporting and record keeping, lit addition, the Phase

II ademaking described above (see §45} will provide Jitnher dar^fanion anperndt

Cantaerr hOdta^ Ttuma. (919) 541-5345

Proposed Soiutioiu

47. A Compiianra Advisory Panel shouid be opaooal in Sass ^at already itave aa eflfecave small

busisess assisaocs prognn.

EPA Response:

EPA will take another look at the legislation to see whatflesbiUty is available.

Aedoa:

EPA has providedflasbiBry to States on the composition of CoitqiSanee Advisory Panels (CAP)

when their gavemmeiaal struaure did not lend iaeifto esaibBsidng a CAP meeiotg- with the

aaa criteria outlined in the legislation. However, we will address any remaming state spedftc

problems, in coopemoon with the EPA Small Businos OmbuduiuiL

Contact: Deborah Elmore (919) 54I'54T7

Proposed Solution:

48. Federal requiremess to unplenea IT. S. EFA resuladons prior n ibeir fiaai pronmlprinn

should be i*liminaed. If impiemeaanon is required by fisderal law, accept ifae Saie acaoos

okea ia diese uodefiaed areas.

16



93

£?A JUsponsez

E?A agrver char this is a goal dua nreds u) bt asaintd. For tuuivU. a Fedtral Repaer notice

M<xr published an February 14. 1995. iniScaang that Sates do nor have to carry aux du
provisions ofseaJan lllfgj b^re Ae niU is. final (espeaed in September 1995).

Aeaan:

E?A will coordinate wak legal counsei a 'ffrfm }ujw a reduce du probability oftiiuatians

sudt as dits happaung in dufiuure. and determine ^t^xedier a more general policy aaxe/naa is

needed.

faoK Employee Comnnite Qptinn I*rugram

Proposed Soiudoo:

49. Tbe ECO Program sboold be made volunary.

RtspoBxtz

A&bough EPA ir not able a issatjbrmal waiveiTjbr du ECO prograau it MiiS continue to be asremety

Jta^^ie. TJte dealt AirAa retpdra dur states with dte most serious air pollution at&rpr an ECO
ptvgtum in die polluted metropolitan areas:. Thus., die state, rather dtatt ^A. mar decide questions of
'progratn tmpiementatton and offOrcetnens. &fA box ot Wfent^ht role tsid c^ecsr I'Pi/f f sis effected

' large employerr to make a. goodjitith e^ort to adticfe ate jpao cfthepiugiwiL

Aedan:

EPA oicouragfs Twttes to (ffin<^T with die Agency ideas Jbr greaterflcAiSty and progrom efflaency.

Cantaet: Connie Ruth (313) 741-7S15

Issue; Tnadwuate Resoureg Deroted to the riertiarmtnt of MACT Stondjutfa

Proposed Soajdoo:

50. EPA should ailocaa ^h^^t^m. roources o deveiop the VCACT qnrianla as maadaed by die Act so

itat SBtss win not be forced b develop individual flanriarts tor all hararrinn air pndinm
* '

. *

£?A Respoasez

EPA has taken budget cuts, but intends at keep up Muft du woHdoad aiid intends to meet the

iiACT deadUtus at du Aa.

Aetioa:

EPA will continue to use creative methods of eaending available resources, such as woridng

with frrrrrr to develop atsndards what appropriate dtrough adopt-a-MACT, thare-A-MACT. esc

27
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Attachment E

Testimony of R. Hodanbosi S)tatEAN0TWWT0Rial
Implementation of Title V AIR POUifTION PROQRAM
of the aean Air Act AOMiNisTRATOBa

^WSCIA-

Am» 30^1995

LOCALAW POUiniON
CONTROLOfFIOAU

Aiitmnt i

401MStzeM,SW
WuhiogtoOi D. Q204^

DearMiilflfifaaia: -

Ob behalf t± tbs State and Tcnitanal Air Folhdaii Program Ailmiiiiiuaints

CSTZAPFA) and th« Aaioriirrirni of Local Air PnOnrinn ComrQl OflHriali (ALAPCOX wa
Willi to sBoogty <'i'Miiii>iiindyoBfafyoTiacaat aattam toraaMdypoianilal prnhlftrnneiated

ts ja^deoantatiai of the TMb V opvadog pcnate pnipam aadar tba Gean Air AcL
jTODf yff]fn^fm|*J*'w<^^^ y^ t^^ ffTnlTtt^n^ f^ QOtCStUu l^DDja^BBDt8tiO& ^FOOvaflS fltt^^ 1^ ^rt^y

wa^ luwanl sfaowing EPA.'i noiiiiiiitmwnt to deveLopnig a tniy wiiifcabw ^wniiilt pragoos

tor a& istazeatsd panieSi

9tatt aod local air agenqr xtptaauitailMa hara aitriwlrfl wxBf EPA omtingi on tibc

BartTO Si^plesiBntal Bnlwalrtng and "Wbita Paper.* Wa apprecislB tfaew opportanitiea

to Ifarn about EPA's developijig positlans and to ftipieas onr cquccsb aod
iwTimm»niriT4rm«. Ta addftion, «« hsve read Caagwiwnun Joha OingaIl*B letter to EPA
dated Jtzae 14, 1995, as wtH aa your Juao 20 response, regarding Tttle V Issaea "*«»r«tig

legalatoiy remedlea. We believe that the steps 70a licw njiii iiBWwd to take viSL graatiy

Thanic 700 ibr ^roor eflbiu in Rreamllsing Title V tf^jiiomiwinnifv.^ gad yn look

fisward to voicing with EPA to make the ptogtam a meeess.

Sncaraly,

DazxyHVler / RobeitOalby
Preaideiit Praiident

STAEPA ALAPCa

CCS t||jyHgppyi^ ^mfI JOilQ ^J* ^JtXl26iU

Congresamaa Heax7A Waxmaa

444 Nonh CapM SL N.W. WnNngton, OuCL 213001 1U. (202) 624-7864 Fix (202) 624'7B83
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Statement of Mary Nichols, Assistant Administrator for Air and Radiation.
En-vironmental Protection Agency

Good afternoon. We are pleased to be here today to discuss the U.S. Environ-
mental Protection Agency's (EPA's) efforts to implement the operating permits pro-
visions of the Clean .^jr Act. Over the past 5 years States, local agencies and indus-
try have made great progress in implementing these provisions. Due to the progress
being made, the public will receive the benefits intended under the Clean Air Act,
including improved air quality, and public information and participation opportuni-
ties.

Known as Title \\ the permit provisions were originally proposed by the Bush Ad-
ministration as part of what became the Clean Air Act Amendments of 1990. The
Bush Administration and the Congress added the operating permit program to the
Act in orde»- to better ensure compliance with pollution control requirements by hav-
ing a single permit for individual sources that includes all of a company's applicable
air pollution control requirements. This allows better accountability for compliance
and, ultimately, an improved environment.
We would like to take a few moments to describe some of the specific benefits of

the permits program, discuss the status of our operating permits rule, and then de-
scribe the many steps EPA is taking to significantly streamline and simplify the op-
erating permits program.
The operating permit program provides for the first time that the Federal and

State air pollution control requirements be incorporated into a single document The
owner of the facility must then certify that it is in compliance with the requirements
in the permit. By requiring certification by a corporate official, the program gives
company officials the opportunity to be fully knowledgeable abut their compliance
obligations and creates strong incentives for assuring that compliance is main-
tained. At the time the operating permit program was included in the Clean Air Act,

EPA data showed that some State rules were achieving no more than, and in some
cases less than, 80 percent of the expected reductions in emissions; we believe this

shortfall was due to non-compliance. The operating permit program will substan-
tially improve compliance with existing regulations, which in turn will result in im-
proved air quality for the public. These improvements mean that States will not
have to adopt new regulations to meet air quality standards to make up for non-
compliance with existing rules.

Our preliminary experience with permit applications has indeed shown that com-
pliance is being improved at many facilities. Many States have reported to us that
in going through the process of developing permit applications, companies have dis-

covered new uncontrolled emission points or air pollution requirements that applied
to them but of which they were not previously aware. As a result, these facilities

are taking steps to comply with those requirements.
Another important benefit of the permit program is public information and par-

ticipation: it provides opportunities for the public lo be informed about decisions

concermng emissions from factories in their neighborhoods and communities. It al-

lows the public to know what requirements a facility must meet, and allows the

public a meaningful opportunity to comment on significant changes to the permit
of a nearby major facility.

Also, by identifying all the requirements a facility must comply with, permits will

avoid unnecessary controversy as to whether a given requirement applies to that fa-

cility. This benefits industry by avoiding the need for costly litigation to resolve such
controversies.

As being developed by EPA, the permit program also offers benefits to industry

by providing a vehicle for flexibility by fashioning permits that create plant-wide

caps, include alternate operating scenarios, or provide advance approval of new
units or modifications. This kind of permit design can potentially save substantial

time and. money over the previous system where many process changes had to be
individually approved through lengthy. changes to State implementation plans. One
example of facility-wide limits is a permit that has been developed cooperatively

among EPA, the State of Oregon, and Intel Corporation for a facility in Aloha, Or-

egon. The facility wide permit, which has been proposed and submitted to EPA, will

allow the plant to make numerous changes to its processes without having to obtain

a new permit. We believe this kind of flexibility will be the hallmark of the permit

of the future and we are actively marketing this concept with State and local air

pollution control agencies. As part of Administrator Browner's Common Sense Ini-

tiative, EPA has established a Permits Improvement Team that is holding meetings
with stakeholders across the nation to discuss permit-related issues. From those

meetings it is clear that many industry representatives strongly support the concept

of a single cross-media permit that would incorporate all of a source's environ-
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mental-obligations into a single document. This idea of a single, multi-media permit
is also an important part of President Clinton's regulatory reinvention initiative.

The consolidated permit for air regulations that we are discussing today is an essen-
tial step toward meeting that goal.

The operating permit program also provides a way to facilitate implementation of
market-based trading programs by aiding facilities to use trading as a means of
compliance and eliminating the need for sources to go through time-consuming
amendments to their State implementation plans to make a trade.

In fact, another major reason the permit provisions were included in the 1990
Clean Air Act was to eliminate many of the time-consuming, administratively bur-
densome processes that a business is oftentimes subjected to if it wants to make
a process change that would alter its emissions. Under the current State implemen-
tation plan system, the business in question would have to go through a State regu-
latory process with public comment and review, and then through a similar ap-
proval process at the Federal level. Each of these processes can take months and
sometimes even years. However, once they are up and running and State plans are
modified appropriately. State and local permit programs will greatly accelerate this
process business will only need to go through a single significantly streamlined per-
mit revision process at the State level.

The permit program is designed as an integral part of the Clean Air Act in that
it provides a uniform vehicle for State and local agencies to administer other titles

of the Act, such as the substantially revised provisions to protect the public from
harmful hazardous air pollutants. In fact, the permit provisions were included in
the 1990 Clean Air Act to bring it up to date with other national environmental leg-

islation, such as the Clean Water Act, that had successfully used permits as an ad-
ministrative mechanism for determining compliance.
A final benefit of the operating permits program is that, unlike some Federal

laws, it provides States and local governments with a specific mechanism for fund-
ing their compliance activities. This common sense funding approach based on the
"polluter pays" principle will provide sufficient funding to operate the State or local

permit program. This, in turn, enhances the ability of the State and local agencies
to be more responsive to the public and business.

STATUS OF EPA OPERATING PERMIT RULE

In July 1992, EPA issued its regulation outlining the minimum requirements
State and local agencies must meet in designing their operating permit programs.
Upon promulgation of this rule, EPA was immediately sued by environmental
groups, industry, and States over certain provisions. The chief area of controversy
concerned the process for revising permits not the procedures for initially issuing
permits. Industry concerns include delays caused by the revision process. States and
industry were concerned about costs and the additional-paperwork burden associ-

ated with a revision process that potentially duplicated existing State programs. En-
vironmental groups and some States contended that the rule failed to provide ade-
quate opportunities for public participation in the permit revision process. While no
final settlement was reached with the almost 20 litigants, in August 1994, EPA is-

sued a proposed rule describing a new revision procedure that attempted to accom-
modate the litigants' varying concerns. The result, however, was a proposal that was
criticized as being more complicated and administratively burdensome.

After further discussions with a broad group of stakeholders, EPA agreed with
many of the criticisms of the proposed rule. We have committed to issue a supple-
mental proposed rule that will significantly simplify and streamline the operating
permits revision process, while providing an adequate opportunity for public review
of permit revisions that have a significant environmental impact. In fact, simplify-

ing the operating permits revision process was one of the commitments made by
President Clinton in his March 1995 regulatory reinvention announcement. We ex-

pect to issue our supplemental proposed rule this month.
In developing this supplemental proposal, EPA has worked closely with a number

of individual States, as well as the National Governors Association, the Environ-
mental Council of States, and State and local air pollution control administrators
to develop a common sense proposal that builds on existing successful State permit
programs. We have also worked with industry representatives and environmental
groups to attempt to achieve a balance between the need for public participation
and the need for flexibility for industry. We have held a series of detailed discus-
sions with all key stakeholders and shared a draft of the rule with them. We have
received detailed comments from many of those stakeholders and have worked very
hard to respond to them in our supplemental proposal.
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" In addition to our meetings with stakeholders on the supplemental proposed rule,

we have also held a series of stakeholder meetings to discuss two other issues which
have been an immediate concern: streamlining permit applications and reducing the

burden of compliance certifications. Before discussing the changes to the proposed
rule, I would like to describe our progress on these two issues.

STREAMLINING PERMIT APPLICATIONS

Once EPA has approved a State or local program, the next step in the process

IS for industry or other affected sources to submit permit applications to the State

or local agency for review. The agency then issues the permit to the source. We are

now at the stage where the various sources are compiling and beginning to submit
their permit applications. As this occurred, EPA became aware of reports about the

burdens and costs associated with preparing certain permit applications^ In one re-

spect, it is important to remember that these are one-time costs that are akin to

switching from a manual to an electronic record-keeping system. However, having
said that, we were very concerned about the size and costs of some of the applica-

tions we had heard about. While large facilities with hundreds of emissions points,

such as chemical plants or refineries, could be expected to have sizeable applica-

tions, EPA considered some of the applications we had heard about to be unaccept-

ably costly and complicated. We found that some of the information being requested
in the permit applications was going far beyond Federal requirements.

In response, on July 10 EPA issued a "white paper" designed to enable industry
and State and local agencies to take immediate steps to reduce the cost and size

of permit applications. In developing the white paper, EPA worked extensively with
inciustry. State and other stakeholders, providing them several opportunities for re-

view and comment. Among other things, the white paper gives guidance to States

by clarifying EPA's intent and encouraging the use of:

• Emissions descriptions, not estimates, for emissions not regulated at the

source;
• Checklists, rather than, emission descriptions, for insignificant activities;

• Exclusions for trivial and short-term activities; and
• "Batch" or generalized treatment of certain activities (e.g., space heaters) sub-

ject to certain generally applicable requirements.

In addition, EPA's white paper gives encourages the elimination of environ-
mentally insignificant, obsolete, and irrelevant terms from existing State permits,

$0 thev will not be included in Title V operating permits.

To date EPA has received very positive feedback about the white paper from rep-

resentatives from State and local government and industry.

SIMPLIFYING THE BURDEN OF COMPLIANCE CERTIFICATIONS

As I stated earlier, we have found that the permit application process is serving

as an incentive for companies to identify and come into compliance with require-

ments that they failed to meet in the past. We have also become aware, however,
that there has been some confusion on the part of many in industry as to the nature
and extent of compliance certification requirements.
As a result, on July 3 we issued a guidance memorandum to the EPA Regional

Offices clarifying the requirements with which companies must certify compliance
for their initial permit applications. Under that policy, in determining which re-

quirements should be addressed in the permit applications, sources will be required

to review current major and minor new source review permits and other permits
containing Federal requirements, State implementation plans and other documents,
and other Federal requirements. However, EPA will not require companies to recon-

sider previous applicability determinations as part of their inquiry in preparing the

operating permit applications. The policy makes it clear that EPA does expect com-
panies to rectify past noncompliance as it is discovered. Also, companies will remain
subject to enforcement actions for any failure to comply with requirements to obtain

a permit or meet air pollution control obligations;

The reaction from industry to this policy has been very positive and we believe

it will greatly help to get permit programs up and running around the country.

STREAMLINING AND SIMPLIFYING THE OPERATING PERMITS RULE

I have already discussed how we intend to issue our supplemental proposed per-

mits rule this month. The supplemental proposal will include a greatly simplified

system for permit revisions. It will give States much greater flexibility to decide the
amount of public review for the vast majority of permits revisions by matching the
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level of review to the environmental significance of the change. A State would not
be required to provide any review for changes that it can show to be de minimis.
The proposal will include a series of other common sense provisions to streamline

the permits process. For example, it will interpret the key concept of title modifica-

tions in a manner that will allow companies to design their operating permits to

make small changes subject to minor source preconstruction programs without a
Title V permit revision. By interpreting Title 1 modifications to cover only changes
that are major modifications, and not smaller changes that are covered by a minor
new source review program, companies will have much greater opportunity to take
advantage of the operational flexibility provided by section 502(b)(10) of the statute.

The supplemental proposal will also clarify that EPA will restrict its opportunity
to apply its veto of permit revisions to only the most environmentally significant

changes, such as major emission increases. The proposal will include a waiver of

EPA's veto opportunity for less environmentally significant changes, which con-

stitute the vast majority of changes at facilities, for a five-year period, during which
EPA will audit how well State programs are working. EPA would exercise its veto
authority during the five-year period if a petition were received from a citizen and
there is evidence that a proposed revision would have a significant adverse environ-
mental effect.

In order to ensure that States have greater flexibility to make use of their existing

operating permit programs and avoid duplication of State and Federal programs, we
will clarify in our supplemental rule that States can use their current minor source
review programs to process most permit changes and then automatically incorporate

those cnanges into Title V permits. We will revise our rules tor minor new source
review programs to clarify that States have discretion to match the amount of public

review to the environmental significance of a change. To the extent that States need
to change the public review provisions of their minor source review programs to

meet Title V requirements. States will have flexibility to make those changes as
part of either their Title V or minor source review programs add will have up to

5 years to imiplement those changes.
Finally, we will include regulatory language in our supnlemental proposal that

will recogaize and promote the flexible "emissions cap" approach that has been suc-

cessfully developed for the Intel facility in Aloha, Oregon.
EPA continues to work with stakeholders on a number of other fronts as well. In-

dustiT and States have raised several concerns about any enhanced monitoring that

may be required in association with the operating permit progr^im. They were con-

cerned that EPA's enhanced monitoring rule would have added oostlj' and unneces-
sary additional monitoring burdens for affected facilities and make existing rules

more stringent. EPA concluded the controversy surrounding the rule would make
it impossible to implement as proposed and has decided to pursue a different ap-

proach from that set out in its proposed rule. We are working very closely with in-

dustry, States and other stakeholders to develop a more cost-eflective approach to

assure compliance by building on the requirements of existing rules.

As we continue to work with States, industry and other stakeholders to address
issues they raise, it is important that we not lose sight of the tremendous progress

being made at the State and local levels in implementing the operating permit pro-

visions of the Clean Air Act. The litigation and controversy relate to a relatively

small part of the overall rule; State and local agencies have moved forward to sub-

mit their programs and EPA is reviewing and approving those programs. To date,

EPA has received programs from 53 State and territorial agencies and 59 local

agencies. EPA has published approval notices for 14 State programs and formally

proposed approval for 13 more. EPA has also approved 35 local permitting programs
and proposed approval for 11 more. EPA has published a disapproval notice for only

one State. We luJly expect almost every remaining State and local agency to submit
a permit program by November of this year and we will continue to make progress

in approving the program submissions we receive.

In summary, despite the difficulties that are always experienced when setting up
a new program of this magnitude, real progress is being made in implementing the

programs in the States. We believe these programs will benefit the public by signifi-

cantly enhancing compliance with air pollution regulations across the Nation, im-

proving air quality and increasing the effectiveness of existing air pollution control

programs. EPA is committed to continue working with States and industry to

streamline and simplify the requirements associated with the operating permits pro-

gram and develop a common sense program that works for ever>'one.

In addition to the extensive efforts being made to implement the operating per-

mits program, EPA has made progress in reducing the burden of this and other en-

vironmental requirements on small businesses. During the last year, EPA has is-

sued two enforcement policies that are intended to promote environmental compli-



99

ance among small businesses by providing incentives for their participation in com-
pliance assistance programs and prompt correction of violations. On August 12,

1994, EPA issued its policy for Clean Air Act Section 507 Small Business Assistance

Programs. On June 13, 1995, we issued a broader policy that sets forth the way in

which EPA expects to handle violations in all media programs by small businesses

who participated in compliance assistance programs. This policy will be used to

eliminate or reduce a civil penalty for first-time violators that employ 100 or fewer
jemployees, who promptly correct violations.

i Mr. Chairman, on July 5 you sent us a letter asking a series of 175 questions

about some very complex policy issues related to implementation of the Clean Air

\ct. You asked that we provide answers to those questions by July 20. As agreed
with your staff we responded to the questions pertaining to operating permits by
that date and we intend to respond to the remaining questions in writing by August
10.

Mr. Chairman, this concludes our written statement. We would be happy to an-

jswer any questions you may have.
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Bnitcd 3tatcs Senate
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

WASHINGTON. 00 20510-6175

July 5, 1995

VIA HAND DELIVERY

Ms. Carol M. Browner
Administrator
Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

Dear Ms. Browner:

As you know, the Subconunittee on Clean Air, Wetlands,
Private Property and Nuclear Safety of the Senate Committee on
the Environment and Public Works has begun a series of oversight
hearings on the Clean Air Act Amendments of 1990. The next
hearing, on Title V, is tentatively scheduled for August 2, 1995.

In preparation for the remaining hearings, the Subcommittee
has been reviewing EPA's regulatory implementation of the Clean
Air Act Amendments of 1990. As part of our review, we have
developed a series of questions the answers to which v;e hope will
better inform the Subcommittee as to EPA's legal interpretations
of specific statutory requirements as well as the assumptions EPA
has established in developing models and risk criteria.

Please submit your written answers to the enclosed questions
to Sean Callinicos, the staff director of my Subcommittee (407
Hart Senate Office Building; phone (202) 224-3783), on or before
Thursday, July 20, 1995. Please be advised that because the
Title V hearing will be held soon thereafter, we will not be able
to grant an extension to this deadline.
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Ms. Carol M. Browner,
July 5, 1995
page 2

Thank you for your assistance with this matter.

^^^^
h Fai^cloth,

irman^
Subcommittee on Clean Air, Wetlands,
Private Property and Nuclear Safety

cc : Sean Callinicos (with enclosure)
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^MO sr^,^

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

AUG I 1995

Senator Lauch Faircloth
United States Senate
Washington, DC 20510

Dear Senator Faircloth:

In response to your July 5, 1995 letter, I am submitting the

enclosed material. The questions and our answers are numbered as

they were in your letter. Note that answers to questions on

enforcement and monitoring, and on permits, were sent to you on

July 20, 1995. I trust this material is fully responsive to your

inquiry.

Assistant Administrator
for Air and Radiation

Enclosures

(J^y RecyclecVRecyclable
^^ Printed with Soy/Canola Ink on paper U

contains at teaat 50% r«cyded fiber&
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EPA RESPONSE TO JULY 5, 1995 LETTER FROM
SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

I. NATIONAL AMBIENT AIR QUALITY STANDARDS (NAAQS) AND
NONATTAINMENT (TITLE I OF THE 1990 CLEAN AIR ACT AMENDMENTS)

A. How are the NAAQS established?

1. Are they based on risk; that is, a finding of increased
risk of death, incidence of disease, disability, etc.?

EPA RESPONSE:

The NAAQS are based on risk. The EPA has foimd that elevated
particulate matter levels lead to early death and increased lung
disease. The EPA has also found that elevated ozone levels' cause
increased hospital admissions and respiratory illnesses. The
primary (health-based) NAAQS are intended to protect the public
health with an adequate margin of safety. In selecting primary
standards that provide an adequate margin of safety, the
Administrator is seeking to pre^'/'ent pollution levels that pose an
unacceptable risk of harm. In selecting standards which provide an
adequate margin of safety, EPA considers such factors as the nature
and severity of the health effects involved, the size of the
sensitive population (s) at risk, and the kind and nature of
uncertainties that must be addressed. The health endpoints of
concern vary from one NAAQS to another because of different
characteristics of each pollutant and how they affect the human
body. For example, the ozone NAAQS is intended to protect against
changes in pulmonary functions that can lead to chronic respiratory
problems, while the particulate matter NAAQS is to protect against
excess mortality, increased respiratory illness in adults and
children, and aggravation of bronchitis.

2 . Do the NAAQS set a zero risk steindard as risk would be
measured or projected by other EPA pollution control
programs? Does EPA set NAAQS at a level intended to
avoid all premature death or serious, irreversible
illness, or at a more protective level; that is, at a
level intended to avoid any incidence of adverse effects
short of death or serious illness?

EPA RESPONSE:

The EPA does not set zero risk-based NAAQS. As discussed in
response to question A.l. above, NAAQS are set at a level which
provides an adequate margin of safety to protect against pollution
levels that may pose an unacceptable risk of harm. In doing so,
EPA has recognized that some risk may remain. For example, in
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establishing the lead NAAQS in 1978, EPA clearly indicated that the
standard level was based on preventing "most children" in the
United States from exceeding the target blood lead level (43 FR
46246, October 5, 1978) . One key component in setting a NAAQS is
the determination of what constitutes an adverse effect. Clearly,
premature death and irreversible illness are adverse. Based on the
structure and legislative history of the 1970 Clean Air Act
Amendments, EPA believes Congress intended the NAAQS to protect
against reversible effects as well, if they are of such medical
significance that they should be regarded as adverse. Some
reversible effects vary in degree, depending on the magnitude of
exposure or other factors. Determining at what point reversible
effects become so significant that they should be regarded as
adverse within the meaning of the Act is a matter of informed
judgment that must be exercised by the Administrator. To help
inform such judgments, EPA seeks the advice and recommendations of
the Clean Air Scientific Advisory Committee as well as other
medical experts. In determining an appropriate standard, the
Administrator takes into account the nature and severity of the
effect, size of the sensitive population, and the likelihood and
magnitude of exposure and associated health risk.

3. What kinds of health or other biological or physiological
effects form the basis of a finding of "adverse" effect?
If the effect is reversible, how does that affect the
setting of the NAAQS?

EPA RESPONSE:

The nature of effects that have been determined to be
"adverse" vary from one criteria pollutant to another because each
pollutant affects the human body in a different manner. They range
from excess mortality to reversible changes in pulmonary function
accompanied by respiratory symptoms. For example, for short-term
ozone exposures, there is a gradation of physiological responses
that range from normal to mild,* to moderate to severe. In the
moderate to severe range, individuals report marked discomfort in
taking a deep breath, frequent and uncontrollable cough, and
decrease in lung function ranging from 10 to 20 percent or greater
that may persist for several days. These effects may result in
curtailment of normal activities. In the mild range, the lung
function decrements and symptoms may not be perceptible to an
individual. As discussed in question A. 2. above, the Administrator
must make an informed decision at what point, if any, reversible
effects become adverse, and then take into account the likelihood
of exposure and the associated public health risk. All of these
factors are considered in setting a NAAQS.

What assumptions or data does EPA use regarding duration
of exposure and effects from exposure?
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EPA RESPONSE:

In setting NAAQS for the different criteria pollutants, EPA
uses the scientific data in the air quality criteria document, an
EPA compilation and evaluation of the latest health and welfare
information for the pollutant of concern. In assessing the
health effects associated with different levels of exposure and
durations, EPA draws from animal studies, controlled human
studies and/or studies that evaluate pollutant effects across
broad populations using statistical approaches (so-called
epidemiological studies). Data on human activity patterns (e.g.,
time spent outdoors exercising or walking) is also used. Key
assumptions on emission inventories, meteorological conditions,
and economic growth and its impact on emissions and increases in
vehicle use are then used to project ambient pollution levels.
These levels are combined with human activity patterns to
estimate exposures and durations. This type of analysis is the
basis of the overall risk and effects estimates for setting of
NAAQS.

5. What role do sensitive populations play In establishing
the NAAQS? Is the ed^ility of particularly sensitive
populations to curtail heavy exercise at times taken
into account? Is the role of personal behavior
c'hoices, particularly smoking, taken into accoiint?

EPA RESPONSE:

The EPA believes it is sound public health policy to
consider sensitive population groups in setting NAAQS. As a
result, EPA, in preparing the air quality criteria under section
108, seeks to identify those groups that may be at higher risk if
exposed to the pollutant of concern, either because they are more
likely to be exposed, or because they are more susceptible to the
effects of the pollutant, or both. Although different pollutants
may involve different sensitive populations, typical sensitive
populations include young children, pregnant women, outdoor
workers, individuals with preexisting respiratory disease (e.g.,
asthmatic individuals), and the elderly. In general, mitigating
behavior such as curtailing normal activities should not be taken
into account in setting NAAQS. However, since elevated breathing
rates produce an health effect of concern, EPA does take that
into consideration when estimating the size of the population
exposed and the associated public health risk. Finally, personal
behavior choices, such as smoking, are taken into account as
appropriate. For example, in assessing the exposure/risk
associated with carbon monoxide (CO) , smokers were excluded from

the analysis because smoking itself results in CO exposure levels
considerably greater than those observed in the ambient air. On
the other hand, people engaged in activities like exercise or
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working outdoors are included in the exposure analyses because
they reflect normal activities that individuals undertake.

B. To what degree does the Clean Air Act limit EPA' s ability to
take attainment costs or restrictions on growth or
lifestyles into account when determining the level of NAAQS?

EPA RESPONSE:

The principle underlying the CAA is that every American
deserves to breath healthy air. The NAAQS define what healthy
air is, and therefore are based on health effects data, not
costs. Costs are taken into account in the length of time
Congress has provided for attaining healthy air, and in devising
emission control strategies aimed at achieving the NAAQS.

In upholding EPA' s establishment of NAAQS for lead in 1978,
the reviewing court concluded that the Act does not permit EPA to
consider either the economic impact or the technological
feasibility of attaining NAAQS in establishing them. Lead
Industries Ass'n v. EPA, 647 F.2d 1130, 1148-51 (D.C. Cir.),
cert, denied , 449 U.S. 1042 (1980). Subsequent judicial
decisions have reaffirmed this conclusion for the other criteria
pollutants. For the PM NAAQS: Natural Resources Defense Council
V. Administrator . 902 F.2d 962, 972-73 (D.C. Cir. 1990), vacated,
in part, dismissed , 921 F.2d 326 (D.C. Cir.), certs, dismissed .

498 U.S. 1075, cert, denied . 498 U.S. 1082 (1991). For the ozone
NAAQS: American Petroleum Institute v. Costle . 665 F.2d 1176,
1185-86 (D.C. Cir. 1981), cert, denied , 455 U.S. 1034 (1982).
See also Natural Resources Defense Council v. EPA, 824 F.2d 1146,
1157-59 (D.C. Cir. 1987) [section 112 standard for vinyl
chloride] . This appears to preclude consideration not only of
"direct" attainment costs - such as those associated with
installing and operating pollution control equipment - but also
of related economic costs such as restrictions on growth. See
Natural Resources Defense Council v. Administrator , 902 F.2d at
972-73 (potential health risks from unemployment)

.

On the other hand, these decisions do not preclude
consideration of economic and technical feasibility in
implementation of the NAAQS to the extent permitted by other
provisions of the Act. The EPA believes it has the authority to
fashion implementation strategies that minimize the costs of
meeting NAAQS. For example, EPA has been developing an open
market emissions trading rule to help facilitate the use of
emissions trading to reduce costs of compliance with pollution
control requirements.

Moreover, EPA believes it has discretion to consider
lifestyle factors (i.e., exercising/nonexercising,
smoking/nonsmoking, etc.) in establishing NAAQS, in that how
people live may affect the likelihood of their actually being
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exposed to harmful pollutant concentrations, which in turn may-
influence decisions on the "margin of safety" required by section
109. Over a period of years, EPA has developed techniques of
accounting for such factors quantitatively and has been
attempting to do so for some time in exposure and risk analyses
prepared for NAAQS reviews

.

C. To what degree does the Clean Air Act limit EPA' s eibility to
determine the test procedures, averaging periods or number
and duration of acceptable exceedances of a NAAQS?

EPA RESPONSE:

The EPA is not constrained by the Clean Air Act when
determining the test procedures, averaging periods, number and
duration of acceptable exceedances and levels of a NAAQS as long
as the resulting combination is based on sound scientific and
technical information and results in a NAAQS that provides the
requisite degree of public health and welfare protection.

D. The Clean Air Act seems to require EPA to force states to
meet the NAAQS; that is, to eliminate nonattainment

.

1. To what degree does the Act permit EPA to consider the
achieveOsility of attainment, irrespective of cost, when
setting a NAAQS, a related test procedure, the
acceptcJsle rate of exceedance, etc.? Does the CAA
restrict EPA's consideration of such factors? Would
EPA like the discretion to consider such factors?

EPA RESPONSE:

As indicated in response to question I.B., EPA may consider
relevant scientific and technical factors in establishing
elements of a standard such as the appropriate test procedures,
the number of allowable exceedances, averaging times, acceptable
levels and so forth, so long as the resulting combination of
elements in the NAAQS provides the requisite degree of health or
welfare protection. In fact, EPA is giving close consideration
to such factors in its current reviews of the NAAQS for ozone and
particulate matter. The EPA believes it has adequate discretion
to consider relevant scientific and technical factors in this
respect. In addition, as noted above, we believe we have
substantial discretion in developing implementation strategies
for standards. Because of the discretion EPA has in determining

the number of allowable exceedances, for example, and in
developing implementation strategies, EPA does not believe it
needs the discretion to consider the cost of attainment when
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determining the level of the NAAQS necessary to protect public
health or welfare.

2. Under the Act, can KPA avoid imposing sanctions against
states if they fall short of attainment, but show
progress for attainment, albeit later than the Act's
deadlines?

EPA RESPONSE:

The Act does not provide for the imposition of sanctions'
when areas fail to attain. However, EPA would require that any
nonattainment area that does not attain the standard by the
applicable attainment date implement contingency measures
pursuant to section 172(c) (9) of the Act. In addition, the
nonattainment area may be bumped up to a higher classification
which would require additional control measures. Another option
for the State is to request an extension of the attainment date
in order to provide more time to attain the standard.
Nonattainment areas are allowed to request two 1-year extensions
if the State meets certain requirements.

3. What would the Act require EPA to do if naturally
occurring levels of pollutants preclude attainment?
VThat would be the ambient levels of ozone in ozone
nonattainment zones if hvunan activity is excluded?
What fraction of health risks are derived from
biogenics?

EPA RESPONSE:

In general, the Act does not address the situation where
naturally-occurring levels of pollutants interfere with
attainment. With the exception of PM-10, EPA is unaware of any
nonattainment situation where natural emissions preclude
attainment of the NAAQS. In the case of PM-10, section 188(f) of
the Act authorizes EPA to waive attainment dates for moderate
nonattainment areas where EPA determines that nonanthropogenic
sources of PM-10 contribute significantly to a violation of the
PM-10 NAAQS. Therefore, States with nonattainment areas where
significant contributions of PM-10 emissions come from sources
not caused by humans directly or indirectly may request an
attainment date waiver. The State must, however, continue to
implement control measures to control those PM-10 emissions which
are anthropogenic in nature

.

Concerning the natural background levels of ozone if human
activity is excluded, a reasonable estimate would be 0.02 to
0.035 ppm, annual average. It has also been estimated that
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maximum daily 1-hour values could range from 0.03 to 0.05 ppm.
In assessing ozone health risks, EPA does not do an explicit
assessment of the health risks from biogenic ozone levels because
those levels are well below the level at which ozone health
effects are observed. However, when EPA does assess ozone health
risks, the ozone levels considered do include the natural,
biogenic contribution.

E. In the case of the ozone standard, what is the legal basis
and scientific rationale for using the fourth highest
exceedance in three consecutive years at a single monitor as
the "design value"?

EPA RESPONSE:

In 1979, EPA promulgated the national ambient air quality
standard (NAAQS) for ozone at a level of 0.12 ppm that is
attained "when the expected number of days per calendar year with
maximum hourly average concentrations above 0.12 part per million
is equal to or less than 1 as determined by Appendix H" (40 CFR
50.9) . (The "expected number" can be thought of as the long-term
average.) The attainment test specified in Appendix H to 40 CFR
50.9 states that the "expected number" of days with
concentrations above 0.12 ppm is to be estimated by calculating
the average number of exceedances during the most recent three
years. For areas with multiple monitoring sites, all sites
within the nonattainment area must meet the standard for the area
to be designated in attainment of the ozone NAAQS.

Compliance with the ozone NAAQS is judged on the basis of
expected exceedances, and becomes a "yes/no" decision. However,
once it is established that an area exceeds the standard, the
next logical question to ask is, "By how much?" The air quality
design value is intended to answer this question and provide a
measure of how far concentrations must be reduced to achieve
attainment. In this respect, the design value can be viewed as
an air quality indicator for a given location. The design value
has been defined as the fourth highest daily maximum 1-hour
concentration measured during any 3 -year period. If the fourth
highest day is reduced to the level of the standard, then there
will be one day per year above the level of the standard with
three years of data. This methodology is unchanged from the
State implementation plan (SIP) guidance issued in 1981, is
consistent with section 181(a) of the Act, and is the method that
was used for all of the annual design value lists issued by EPA
and the initial ozone area classifications (40 CFR 81)

.

What is the basis of applying a single monitor's
reading to an entire airshed. Is one reading from one
instrument of such a highly variedsle factor reliable
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enough to base billion-dollar classification and
control programs?

EPA RESPONSE:

It is true that for an area to be in compliance with the air
quality standard, each monitor in the area must meet the
standard. However, it is highly unlikely that any single monitor
could result in a billion dollar control program. EPA has issued
national monitoring regulations establishing minimum monitor
requirements and criteria for uniform monitor siting and quality
assurance procedures (40 CFR 58) . (Although some monitors are
sited to determine the maximum concentrations in a city, there is
still a possibility that the maximum concentration in a city can
go undetected.) Only data meeting the monitor siting and quality
control requirements are used in regulatory decisions. The
minimum monitoring requirement is two monitors in cities with
populations of at least 200,000. However, most cities operate
more than this minimum network, with some operating as many as 10
to 20 sites. All of this information is used in coming to
decisions regarding classification and control. Moreover, the
decisions regarding control are also guided by modeling and other
studies. In summary, although it is true that each monitor in an
area must be below the standard, it is inaccurate to state that
one reading at a single monitor drives the entire process. What
is driving the process is the fact that, for many cities (and
more wide-spread areas) there are multiple monitors recording
frequent exceedances

.

2. What difference would the public experience if the
number of permitting exceedances of ozone NAAQS was
increased to two, three, four, five, or even ten per
year? What would the answer to this question be if the
standard were averaged over a longer period, e.g.,
eight, twelve, or twenty- four hours?

EPA RESPONSE:

If the level of the NAAQS and the averaging time were held
the same but the number of exceedances were increased, the risk
that there would be adverse effects to the public health would
also increase. If the averaging time and level were also changed
in conjunction with the number of exceedances, it is possible
that equivalent protection could be achieved. In fact, longer
averaging times, lower levels and more allowable exceedances may
actually be more effective at reducing the public's risk to
adverse health effects. As part of the ongoing review of the
ozone NAAQS, the issue of alternative averaging times and whether
to permit more than one expected exceedance is being examined.
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3. What difference would the public experience if the most
recent data, rather than data based on 1988-90 were
used to determine attainment? Does EPA interpret the
CAA (specifically sections 107 and 181) to allow
reclassification/redesignation based on recent ozone
data, as opposed to data based on 1988-90?

EPA RESPONSE:

The classifications under the 1990 Clean Air Act were based
on the most recent data available (1988-1990) . Based on these
initial designations and classifications. State and local areas
have developed and implemented control strategies to improve
their air quality.

The most recent, quality assured data for evaluating the air
quality status of urban areas is from 1991-93. Twenty-six of,
those areas have already been redesignated to attainment, and 27
additional areas currently have pending redesignation requests.
The EPA bases decisions regarding redesignations to attainment
under section 107(d) (3) (E) on current air quality data (most
recent 3 years) , not on data from the 1988-90 period. In
addition, for pending redesignation requests, EPA must consider
air quality data for 1993-95.

4. EPA recently announced it would suspend certain
requirements for areas with air quality data indicating
attainment. Why should this not be automatic; that is,
not requiring further EPA approval? Should three years
of complying data presumptively suspend the development
or imposition of SIPs or sanctions?

EPA RESPONSE:

In May 1995, EPA issued a policy which permits the States to
not submit SIPs for certain requirements if they meet the ozone
air quality standard. The SIPs concern the Act's requirements
for reasonable further progress and attainment demonstrations.
The policy does not require EPA approval of any State submissions
for the requirements to be effectively suspended. The EPA,
however, must fulfill its obligations under the Administrative
Procedure Act. Therefore it is necessary to engage in notice and
comment rulemaking to make the determinations that monitoring
data from a particular area demonstrates attainment of the
standard and that the requirements are effectively suspended.
The EPA has engaged in such rulemaking in an expeditious manner.

Recently, it took final action with respect to several
nonattainment areas and stopped sanctions clocks on the basis of
the determinations. At this writing, EPA has approved
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redesignation of 26 areas and has redesignations pending for
another 27 areas under review.

The EPA does not believe that 3 years of clean monitoring
data should presumptively suspend the development of all SIPs or
imposition of sanctions. Achieving 3 years of clean air quality
is certainly a significant accomplishment. However, it is
important that the area have sufficient permanent and enforceable
measures in the SIP to provide for clean air into the future.
Additional control measures may be needed to offset growth in
emissions

.

A State can determine whether or not additional measures are
needed to maintain the clean air by developing a maintenance
plan. The maintenance plan is one of the required elements for
redesignation to attainment. The EPA approval of a State's
redesignation request and maintenance plan will relieve the
applicable area of additional control requirements that the
maintenance plan shows will not be needed. Furthermore, any
control measures that a State has adopted but did not help bring
the area to attainment and are not needed for maintenance may be
placed in the contingency portion of the maintenance plan. These
measures would not need to be implemented unless the area lapsed
back into nonattainment . The approval of the redesignation will
also turn off existing sanctions clocks for control requirements
that came due before or after the area submitted its
redesignation request.

As soon as an area has 3 years of clean data, the State may
begin pursuing redesignation to attainment. The EPA has been
working closely with States to assist them in developing
approvable maintenance plans for their areas that have achieved
clean air. Once a State submits its complete approvable
maintenance plan and redesignation request, EPA will move forward
to redesignate the areas as quickly as possible.

F. What efforts are under way that might lead to a tightening
of the standards for SOj, particulate matter or ozone?

1. Is there a plan, commitment or court order that could
force a change in any of these standards in the next
two years?

EPA RESPONSE:

A court order in American Lung Association v. Browner , CV-
92-5316 (ERK) (E.D.N.Y. July 31, 1993), requires a final decision
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on revision of the primary NAAQS for SOj by April 14, 1996.
Another court order in American Lung Association v. Browner , CIV
93-643 TUC-ACM (D.Ariz. Oct. 6, 1994), requires a final decision
on revision of the NAAQS for particulate matter by January 31,
1997. Separately, EPA has also announced that it intends to
reach a final decision on revision of the NAAQS for ozone by mid-
1997 (59 FR 5164, Feb. 3, 1994)

.

The obligation or commitment in each case is only to reach a
final decision taking into account relevant scientific
information, advice rendered by the Clean Air Scientific Advisory
Committee of EPA' s Science Advisory Board, and public comments on
any EPA proposal. In no case is EPA required to reach a
particular result except that the standards must protect the
public health with an adequate margin of safety.

2. Which forthcoming or possible readjustments of the
NAAQS will require an extension of the deadlines -in the
CAA?

EPA RESPONSE:

None of the possible revisions to the NAAQS will require a
legislative change to the deadlines provided in the CAA. Title
I, parts A and D of the CAA, contemplate the possibility that
national ambient air quality standards will be revised and
establishes a framework for establishing appropriate requirements
and deadlines that accommodates revisions to a NAAQS (see
sections 107, 109, 110, 171-193)

.

3. EPA recently annoxinced a program to use its enforcement
authorities to obtain reductions in SO, emissions in
either pending or in lieu of cheuiging the NAAQS.
Please explain what the Agency is doing in this regard
and its legal authority to take these actions.

EPA RESPONSE:

As indicated in response to question I.F.I. , EPA is required
by court order to make a final decision by April 14, 1996, on
revision of the primary NAAQS for SOj . To that end, EPA in
November 1994 proposed not to revise the existing 24 -hour and
annual primary NAAQS (59 FR 58958, Nov. 15, 1994) . At the same
time, EPA solicited public comment on the possible need to
provide further protection against health risks associated with
short-term peak exposures to SOj. The EPA' s basic concern is
that at sufficient concentrations such exposures can cause
bronchoconstriction and related symptoms that pose health
concerns in asthmatic children, adolescents, and adults who are
physically active outdoors. The EPA also sought comment on this
concern in the late 1980's (53 FR 14926, April 26, 1988).
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The Administracor also sought comment on three alternative
regulatory approaches that might be adopted if additional
protection were judged to be necessary. These included (1)

setting a new 5-minute NAAQS; (2) establishing a new regulatory
program under section 303 (emergency provisions) of the Act; and
(3) augmenting implementation of the existing NAAQS by focusing
on sources likely to produce high five-minute SOj concentrations.
The second and third proposed alternatives are designed to avoid
or reduce regulatory burdens for the States and the regulated
community in the event EPA determines that additional control of
short-term SOj peaks is needed. The EPA subsequently published a
proposal soliciting public comment on how these alternatives
might be implemented (59 FR 12492, March 7, 1995) .

The legal authority for the first option is section 109 of
the Act. The legal authority for the third option is sections
110 and 113 and part D and would depend largely on more targeted
monitoring and more vigorous enforcement of existing regulatory
provisions. The second option would be based on sections 303 and
110(a) (2) (G) . As discussed in the proposal, past EPA
interpretations of section 393, dating to 1983 and before,
support this approach to addressing short-term SOj peaks. The
approach would also be consistent with court interpretations of
similar authorities in other EPA statutes (59 FR 58970)

.

A large number of comments were received on the November
proposal. The EPA is currently considering whether and, if so,
what further regulatory action may be appropriate, taking into
account the comments received.

4. How might these changes affect localities presently in
nonattaininent of a specific NAAQS? What areas might be
redesignated, or would their eligibility for a
designation as attainment be jeopardized? What
localities might first become nonattainment areas?
What areas would be "bumped up" into more serious
nonattainment categories requiring additional control
measures?

EPA RESPONSE:

It is assumed that this question refers to F.l above. As
indicated in that response, EPA has NAAQS reviews in progress for
SOj, particulate matter and ozone Of these, only the SO2 review
has progressed sufficiently to permit estimates of potential
nonattainment, etc. As discussed in the November 15, 1994

Federal Register notice (59 FR 58958) , the issue is whether a new
5-minute NAAQS or other regulatory measure is needed to protect
against short-term SO2 exposures. The EPA proposed alternatives
to a NAAQS because the available analyses indicate that this is
an isolated point source problem. Therefore, EPA does not
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foresee significant impacts with regard to nonattainment on
localities if it determines, after reviewing the public comments
on the November 15, 1994 proposal, that additional regulatory
measures are needed. With respect to particulate matter and
ozone, EPA is still in the scientific assessment phase of those
reviews and is assessing appropriate forms, averaging times, and
levels of alternatives for possible consideration. As discussed
in response to question F.5 below, as part of the ozone
assessment, some analyses of 8-hour alternatives have been
performed. The potential effects on areas of the country will be
analyzed for all of the alternatives finally considered in
revising the particulate matter and ozone standards.

5. If, for exeunple, an ozone standard of 0.06 ppm for
eight hours were set, how many total and new
nonattainment areas would be created? Which additional
areas might be forced into controls to prevent
transport of pollutants? How many people would live in
nonattainment areas? What would these estimates be if
a new eight-hour standard were set at 0.08 or 0.10 ppm?

EPA RESPONSE:

An 8-hour standard of 0.06 ppm is not within the range of
options currently under consideration by EPA. The range of
options analyzed was 0.07 to 0.09 ppm for alternatives with 8-

hour averaging times and an average of one exceedance per year.
Table I provides data from the February 1995 draft EPA Staff
Paper on ozone and lists the number of counties for the range of
standard levels evaluated. County populations were not
calculated for the draft Staff Paper. It should be noted that
additional options are under consideration for the concentration
level of the standard, the form of the standard, and the
exceedance level, any of which could increase, or decrease, the
degree of nonattainment shown below. For example, the table also
includes the number of counties and total population not meeting
a 0.08 ppm 8 -hour, 5 exceedance per year standard. The number of
counties and population not meeting the current 1-hour 0.12 ppm,
1 exceedance per year standard is shown for comparison. Until an
option is selected, and an implementation strategy is developed
for that standard, the additional areas which might need controls
and the extent of those controls cannot be determined.

TABLE I . ALTERNATIVE OZONE STANDARDS

Ozone Standard Alternative Number of Counties
(1990-92 Data)

*
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current 0.12 ppm 1-hr 1 exc/yr



117

15

control measures. At this time, the most recently published
information is presented in the EPA report, "The Clean Air Act
Section 183 (d) Guidance on Cost Effectiveness" (copy enclosed)

.

It must be recognized that illustrative cost-effectiveness
estimates contained in the report do not necessarily reflect the
most recent improvements in control technology in terms of cost
and removal efficiency and, therefore, cost -effectiveness
estimates are likely to change when the new analyses are
completed.
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II. STATE IMPLEMENTATION PLANS ("SIPs")

A. What Is the status of SIP svibmiesions and
approvals/disapprovals? Please respond with reference to
ozone, carbon monoxide euid particulates.

EPA RESPONSE:

[Part of this answer has changed based on latest data - will
update response before it goes out.]

Figure 1 provides the overall SIP submission status by the
required pollutants status. There are a total of 2,045 plan
elements required to be submitted by the States to EPA. Of the
2,045 required elements, 1,953 were due prior to August 4, 1995.
States have submitted 1,694 plan elements to EPA to satisfy the
CAA requirements.

Figure 1 also provides approval/disapproval status of the
SIP'S submitted to EPA. The EPA tracks the approval or
disapproval action published in the Federal Register (FR) . Of
the 1,662 SIPs submitted, 766 have been approved and published as
final actions in the FR. While there have been 52 disapprovals,
only 38 have hot satisfied the outstanding requirements, and have
not been published as approved actions in the FR. The status
information was taken from EPA' s tracking system on August 4,
1995.

1. What areas are facing mandatory sanctions this year?
Within 2 years? In how many areas is the ability to
meet attainment deadlines in doubt?

EPA RESPONSE:

The following status information was taken from EPA's
tracking system on July 31, 1995.

Table II provides the list of the areas with 18-month
sanction clocks expiring before December 31, 1995. Currently,
there are 3 areas with 2-to-l emission offset sanction in place.
The EPA Regional Offices have been working with States and expect
that no other areas listed in this table will require sanctions.
Since October 1991, EPA has sent "findings letters" to the States
who failed to submit approximately 800 plan revisions on' time,'
starting "sanction clocks." The end of the 18-month sanction
clock column provided in the table is the date the 2-to-l offsets
would begin.

Table III provides a list of areas with 18-month sanction
clocks expiring over the next 2 years (before August 1, 1997)

.
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Table n. Current sanction clocks that end prior to December 31. 1995

NoiutUlnmcnt Aru (> tpccMltd In Pan 81) Required CAA •km*n<

End of

PolluUnt 18 month
Of MSA sanctton clock

CA



121

16C

Tableiii. Current sanction clocks that end prior to December 31, 1997

NoiutUlnnwnt Aru (ai ipaclfwd In Part 81)
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For ozone attainment dates, EPA is providing flexibility for
the November 1994 attainment demonstration submittals through a

two-phased ozone attainment process. The approach is discussed
at length in response to question II. A. 4 below.

For carbon monoxide, the current data shows that a majority
of areas have clean air quality data at present and are expected
to attain the national air quality standards by the required
attainment date. Only 4 of the 3 9 moderate areas are in jeopardy
of not attaining the standards by the December 31, 1995
attainment date. The EPA will not be able to give an accurate
and official determination concerning the areas which have
attained or failed to attain for carbon monoxide until after
monitoring data for calendar year 1995 is submitted.

The attainment date for PM-10 moderate nonattainment areas
was December 31, 1994. A review of the air quality data
indicated that 11 areas failed to attain the national air quality
standards by the attainment date, but qualified for a 1-year
extension of the attainment date. Five areas failed to attain
the standards by the required attainment date and, according to
the CAA, should ba reclassified as serious.

2 . What are the mandatory elements required for SIPs in
each category of nonattainment?

EPA RESPONSE:

The mandatory elements are listed below for each category of
nonattainment. For ozone, PM-10 and CO, requirements for each
category include the items listed for the less stringent
categories shown above it

:

SIP Requirements for Ozone NAAOS

Marginal (0.121 up to 0.138 ppm)

Emission inventory
Emission statements
Periodic inventories
Reasonably available control technology (RACT) "Fixups"
I/M corrections
New source review program, (including corrections)

Moderate (0.138 up to 0.160 ppm)

Plan for 15% VOC reductions within 6 years
RACT "Catchups", RACT on major sources
Stage II gasoline vapor recovery (this requirement was removed

for moderate areas by the adoption by EPA of a requirement
for on-board carbon canisters (59 FR 16262, April 6, 1994))
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NOx RACT
Basic I/M {if not already required)
RACT on non-CTG sources
Demonstration that SIP controls provide for emission reductions

as necessary to attain

Serious (0.160 up to 0.180 ppm)

Plan for 3% annual average reductions
Demonstration of attainment
Enhanced I/M
Enhanced ambient air monitoring
Vehicle miles traveled (VMT) demonstration (and transportation

control measures (TCM) if needed)
Specific new source review (NSR) requirements for existing

source modifications
Contingency measures if "milestone" missed

Severe (0.180 up to .280 ppm)

Employee trip reduction program
Measures to offset VMT growth
Requirement for fees for major sdurces if area fails to attain

Extreme (0.280 ppm and above)

No waivers from 15% or 3% reduction requirement
Clean fuels requirement for boilers
Traffic controls during congestion

SIP Requirements for PM-10 moderate and serious nonattainment

The following SIP components must be included in the SIP on the
statutory submittal date.

Moderate area SIP requirements :

1

.

Emissions inventory
2

.

RACM/RACT control measures
3. Attainment demonstration (Dispersion modeling)
4. Contingency measures
5. Compliance and enforcement schedules
6

.

New Source Review
7. Quantitative Milestones
8

.

RFP report
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Serious area SIP Requirements:

1. An updated emissions inventory
2. BACM/BACT control measures
3. Revised attainment demonstration (due 4 years after

the submittal of the BACM/BACT submittal)
4. Enhanced contingency measures
5. Revised compliance and enforcement schedules
6. Revised quantitative milestone report

SIP Requirements for CO moderate and serious nonattainment areas:

Moderate CO area SIP recruirements :

Moderate = (9.1 up to 12.7 ppm)

1. Emissions inventory
2. Inspection/maintenance corrections
3

.

Submittal of periodic inventories
4. Attainment demonstrations
5. Use of oxygenated fuels
6

.

New source review
7. Contingency measures

Moderate = (12.7 up to 16.4 ppm)

1. Forecast of vehicle miles traveled
2. Enhanced inspection/maintenance

Serious CO area requirements :

Serious CO areas include all of the requirements listed
above in addition to the following requirements:

Serious areas =(16.5 ppm and above)

1. Transportation control measures (TCM)
2

.

Clean fuel vehicle fleet program
3

.

Milestone and attainment failures (economic incentive
programs)

SIP Requirements for lead. SO -, and NO-, NAAOS :

1. Emission inventory
2. Attainment demonstration
3. RACT
4

.

New source review
5. Contingency measures
6

.

Reasonable further progress

3. What are the groxinds for (SIP) disapproval?
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EPA RESPONSE:

States determine the most appropriate methods of attaining
the ambient air quality standards for that State while EPA
assures States follow the minimum statutory planning
requirements. These minimum requirements are found in section
110 and part D of the Act and in EPA regulations at 40 CFR part
51. The EPA would disapprove a SIP submittal only if the
submittal does not meet certain minimum requirements. These
requirements include:

demonstrating attainment of the ambient air quality
standards;

ensuring requirements are enforceable by the State
and/or EPA;

containing all the required elements of section 110 and
part D for nonattainment areas (i.e., SIP technical
elements, including emissions inventories; attainment
demonstrations; control measures, including RACT and
I/M; rate-of -progress plane; contingency measures,
etc . ) ; and

providing an opportunity for the public to comment on
SIP revisions at the State level, prior to adoption.

4. How many states are sxibmitting approvable programs for
(a) demonstrating attainment, or (b) meeting the
requirements for set percentages reductions of VOCs or
NOx in ozone nonattainment areas? What kinds of
measures are they intending or proposing to impose?
Will attainment plans, 15% plans, and reasoneible
further progress plans, in general, require a second
round of controls for sources already meeting BACT,
RACT, or LAER requirements?

BPA RESPONSE:

(a) Some States have submitted attainment demonstrations in
a timely manner, particularly in the West. However, because of
Dzone transport and the complex, technical issues associated with
characterizing that transport, EPA issued a policy in March 1995
Dn the November 1994 ozone attainment demonstrations. The policy
provides the States flexibility in attaining the ozone standard
through a two-phased submittal of the attainment demonstration.
Seventeen States plus the District of Columbia have indicated
that they that intend to use the policy's approach, have
submitted letters committing to do so, and are making progress on
the first phase of the submittal. The second phase is a
consultative process in which the States affected by ozone

21-222 - 95-5
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transport collectively develop regional control strategies and
complete associated technical studies. The March policy provides
flexibility primarily for the serious and higher classified
areas

.

Forty-three ozone nonattainment areas were required to
submit attainment demonstrations on November 15, 1994.
Twenty-one were classified moderate and twenty-two were
classified serious, severe, or extreme. Those classified as
serious or higher were also required to submit post-1996
rate-of-progress, plans on November 15, 1994.

Under the March policy, the first 9 percent of the post-1996
rate-of-progress reductions must be adopted and submitted with
the first phase of the submittal. Some areas are also required
to complete additional rate-of-progress requirements for phase
one. Two areas in New England have already submitted post -1996
rate-of-progress plans and EPA has determined them to be
complete

.

The 21 moderate ozone nonattainment areas required to submit
their attainment demonstrations this past November are making
progress on their modeling submittals. Of the 21 areas, 6 areas
have submitted complete redesignation requests, 2 areas have been
redesignated to attainment, and 5 areas have requested
redesignation.

(b) Fifty-two nonattainment areas were required to submit
15 percent rate-of-progress plans ^ All of the plans have been
received except in those cases where an area has just been
redesignated to attainment or has a redesignation request pending
{6 areas) . Most of the plans have been found to be complete.
The remaining plans are expected to be found complete in the next
several months, thereby, removing any threat of sanctions. The
EPA cannot make a judgment at this time on how many of the
submittals are approvable. The EPA has to follow rulemaking
procedures to approve or disapprove the plans.

Examples of the types of measures the States have already
promulgated or are intending to promulgate are the use of
transportation control measures, stage II controls on gasoline
service stations, use of reformulated gasoline, and vehicular
inspection/maintenance programs. National measures include VOC
content requirements for architectural maintenance coatings and
consumer/commercial products, emission limits for autobody
refinishing, and surface coatings.

Regarding sources meeting BACT, RACT or LAER, EPA would not
expect- States with 15 percent plans or attainment demonstrations
to require another round of controls on those sources.
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5. What sanctions must EPA apply if States fail to submit
a plan (SIP) demonstrating attainment? What sanctions
must EPA apply if a State fails to meet an attainment
deadline? When will these sanctions begin to be
imposed? Please specify whether the sanctions are
discretionary or required by the CAA, and the process
by which they would be imposed.

EPA RESPONSE:

The questions present two different scenarios: (1) a State
failing to submit an attainment demonstration or submitting an
attainment demonstration that is unapprovable, and (2) a State
failing to attain by the Clean Air Act deadline.

Regarding the first scenario, under the Clean Air Act, two
sanctions can apply to States for failure to submit an attainment
demonstration or submittal of an unapprovable attainment
demonstration

:

• The offset sanction is a 2-to-l emissions offset for newly
constructed or modified "major" sources seeking permits
through the Act's new source review program to reduce
emissions from other sources equal to twice the amount they
project to emit. The 2-to-l emission offset would become a
condition of the new source permit.

• The highway sanction is a restriction on funding for certain
highway projects. The Clean Air Act provides exceptions to
the sanction for projects related to highway safety, air
pollution reduction, and public transportation programs.
This sanction would be implemented by the U.S. Department of
Transportation, which makes the decision of which projects
would be eligible for Federal funding.

Under the Act, these sanctions must apply in certain
timeframes when EPA makes a finding that a State has failed to
submit a complete SIP or EPA disapproves a SIP. EPA is required
to select one of the two available sanctions to apply
automatically 18 months after one of these findings, if the State
does not correct the SIP problem. The second sanction would
apply automatically six months later, if the problem is still not
corrected. To implement this requirement, in August 1994, EPA
issued a rule stating that following these findings the offset
sanction will apply at 18 months, and the highway sanction 6

months later, unless EPA makes a case-by-case exception to
reverse the sequence. Thus, whenever EPA issues a finding,
sanction clocks will start and sanctions will automatically apply
in that area unless EPA determines that the State has corrected
the deficiency.
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As to the second scenario, an area would not be sanctioned
for failure to attain the standard by its attainment date. If an
area fails to meet the statutory attainment date, the Clean Air
Act generally requires that the area be reclassified to a higher
classification. Such reclassification would trigger additional
planning requirements. Moreover, in certain cases the Clean Air
Act provides that EPA may extend the statutory attainment date by
one year if the State has met certain criteria.

6. What are/would be the practical effects of the
sanctions and degree to which the adverse effects are
directed at, or experienced by, the sources of the
State's failure to demonstrate attainment or to attain?

EPA RESPONSE:

As noted in response to question I.D.2, under the Act,
sanctions do not apply for failure to attain or demonstrate
attainment. Rather, sanctions apply to situations where the
State has failed to plan. Between 1990 and 1995, the Act
required States to submit over 1900 SIPs to EPA, covering various
requirements for nonattainment areas. Since October 1991, EPA
has sent "findings letters" to the States who failed to submit
approximately 800 plan revisions on time, starting "sanctions
clocks." As of July 1994, over 96 percent of the required
submissions had been made and deemed "complete" by EPA, stopping
the mandatory sanctions process. Only 3 areas are currently
under sanctions as of July 31, 1995.

Concerning the targeting of the sanctions to sources of the
State's failures, it is important again to remember that
sanctions apply in cases where the State has failed to plan and
the consequences are directed at sources that would aggravate the
air quality problem before a plan is complete and in place
(primarily new sources or increases in motor vehicles on the
road) . The EPA has the flexibility to base the sanctions on
stationary or mobile sources depending on which type is more
likely to aggravate the problem in a given area.

B. To what degree are States asking for and obtaining credit
for emission reductions that will be Imposed vinder section
112 or Title IV of the Act?

EPA RESPONSE:

The EPA does not know how often States are asking for credit
in the SIP program for emission reductions required under section
112 or title IV. However, the Act and EPA policy allow States to
credit emissions reductions obtained from another program in rate
of progress determinations and attainment demonstrations for the
SIP, if the reductions are verifiable, enforceable and necessary
to attain the NAAQS. In particular, if the emissions are
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obtained from an EPA rule, then they will, by definition, meet
the criteria in EPA's policy (i.e., be enforceable). For
instance, the reduced emission levels of section 112 hazardous
air pollutants that are in the form of a particulate or VOC can
be used in the attainment plan or for the RFP SIP for PM-10 or
ozone nonattainment areas, respectively.

C. If EPA and a state disagree as to the projected adequacy and
effectiveness of control measures designed to achieve
attainment, what happens? Can or would EPA defer Seuictions
until the effectiveness of control measures is demonstrated
in practice? How is EPA's model in this regard derived? If
flaws in the model are perceived by a stakeholder, how are
these perceived flaws addressed? Generally, how are
stakeholders involved in the development and application of
the model?

EPA RESPONSE:

The EPA has invested considerable time and resources in
avoiding the situation described in this question. EPA works
with the States and the stakeholders to reach a common
understanding of what various control measures will achieve.
However, it is possible in some cases that a common understanding
may not be reached. In such a case, the State makes the initial
determination as to the adequacy and effectiveness of particular
control measures, e.g., the amount of emissions reductions that
the measures will achieve and submits its plan to EPA as a SIP
revision. The EPA must approve or disapprove the SIP revision
through notice-and-comment rulemaking. If EPA proposes the
position that the control measures achieve less reductions than
the State believes, the State may participate in the regulatory
process by commenting on EPA's initial position. If EPA
promulgates a final rule concluding that measures achieve less
reductions than the State believes and that therefore the state
attainment plan is disapproved, the State may challenge EPA's
decision in court. However, it is EPA's policy to work with the
States to avoid such situations.

In addition, if a control measure is not specifically
required by the Act and is included as part of the State's rate-
of -progress plan or part of its attainment demonstration, the
State may substitute other measures which get the same amount of
emission reductions. If the control measure is one that is
specifically required by the Act, the State is required to
implement that control measure following EPA guidance. In some
cases, EPA provides flexibility in how the control measures must
be structured.

If EPA disapproves a SIP submittal because it contains a
control measure that is inadequate, an 18 -month sanctions clock
begins to run. If the State corrects the error within the 18-
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month period, no sanctions would be imposed. However, EPA cannot
defer starting the sanctions clock or imposing sanctions until
the effectiveness of a control measure is demonstrated.

Many components contribute to the modeling analysis used to
assess the adequacy of a control strategy including emission
estimates, dispersive capabilities of the atmosphere and
characterization of atmospheric chemistry. Development of the
models has been an evolutionary process since the 1970 's with
various versions of models peer-reviewed by the scientific
community and tested against laboratory and measured data. For a
model to be included in EPA's modeling guidelines, it must go
through notice and comment rulemaking. The stakeholders provide
emission estimates and economic/population growth factors and
participate in technical review committees. Moreover, the States
in their application of these models have sought wide involvement
of stakeholders, affording local industry and citizen groups
early participation in the SIP process. Finally, when EPA
proposes action (such as approval of an attainment demonstration)
based on a model, stakeholders can participate in this phase of
the regulatory process by commenting on the application of the
model

.

D. What discretion does EPA have to grant extensions or waivers
of control requirements listed in Part D of Title I of the
Act? For exeunple, could EPA waive employee trip reductions
or other requirements in severe areas?

EPA RESPONSE:

Certain control requirements in title I, part D, are
intended to be minimum requirements applicable to nonattainment
areas, so that waivers are not authorized; for other of the
control requirements, the statutory provisions, as interpreted by
EPA, authorize waiver or relaxation under certain circumstances.
An example of a provision that specifically authorizes a waiver
is section 182(f), which authorizes EPA to issue waivers from
otherwise applicable NOx requirements provided certain criteria
are met. The EPA has employed this provision to authorize
waivers from control requirements for stationary sources in
numerous areas, including Chicago and Houston.

Another example of a provision that provides EPA the
authority to waive certain control requirements for PM-10
nonattainment areas is section 188(f). Under that provision, EPA
may waive any serious area requirement (including control
measures) for serious PM-10 nonattainment areas where EPA
determines that anthropogenic sources of PM-10 do not contribute
significantly to a violation of the PM-10 NAAQS . Therefore,
States with serious nonattainment areas where significant
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contributions of PM-10 emissions do not come from sources caused
by humans directly or indirectly may request a waiver. Section
188(f) does not specify such waivers for any of the other
pollutants

.

In addition, the vehicle miles traveled (VMT) offset
provision in section 182(d) (1) (A) requires transportation control
measures (TCM) to offset growth in emissions from VMT increases
and to reduce motor vehicle emissions as necessary to demonstrate
reasonable further progress and attainment. If there are no
emissions increases from VMT growth and an area can demonstrate
reasonable further progress and attainment without any additional
TCM, then no control measures would be required by this section.
This provision, technically, is not a waiver, but it functions in
the same manner.

Among the specific severe area requirements, the NOx waiver
and the VMT offset are the two principal provisions that
authorize EPA to grant waivers. The existence of these specific
waiver authorities, combined with the lack of any statutoiry
language granting EPA general waiver authority, indicates that
EPA has no such general authority.

The employee trip reduction requirements in section
182(d) (1) (B) require a program to reduce commute trips by
employees of major employers by a specified amount. While EPA
cannot simply waive the employee trip reduction requirement on
its implementation, EPA has asked the Clean Air Act Advisory
Committee (CAAAC) to explore ways EPA could provide additional
flexibility and to recommend a range of model employee trip
reduction programs that could be adapted to local areas. The
CAAAC made five recommendations, which EPA strongly endorses,
including allowing employers to substitute equivalent emission
reductions in lieu of submitting a plan to increase vehicle
ridership.

1. How is that discretion or authority affected if a state
fails to adopt, impose or enforce one of the specified
nonattaininent control measures, but can nevertheless:
(a) find alternative equivalent reductions, or (b)

demonstrate attainment?

EPA RESPONSE:

The EPA' s authority regarding extensions or waivers is not
affected by a state's ability to provide equivalent emission
reductions or demonstrate attainment without a given control
requirement. The terms of a given control requirement may allow
it to be satisfied through the provision of equivalent emission
reductions or a demonstration of attainment absent the otherwise
required measure. The VMT provision is an example of this. In
addition, for certain requirements such as the 15 percent and
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additional rate-of -progress requirements and attainment
demonstrations, States have considerable flexibility. States may
choose the control measures that are needed as long as the
overall percent reduction requirements and attainment goals are
met

.

2 . Could EPA waive or reduce requirements for percentage
reductions in emission inventories if they are shown to
be \innecessary for attainment or counter-productive?

EPA RESPONSE:

The EPA does, not have the authority to waive the 15 percent
rate-of -progress requirements for an area violating the ozone
standard based on a demonstration that the reductions are not
needed for attainment. However, for areas that currently have
air quality data that show attainment, the EPA has recently
interpreted the section 182(b) (1) rate-of -progress VOC emission
reduction and section 182(c) (2) (B) and (C) rate of progress and
attainment demonstration requirements as not requiring SIP
submissions from these areas. This interpretation was based on
the Act's definition of "reasonable further progress" in section
171(1), which states that reasonable further progress means
emission reductions required for the purpose of achieving
attainment. Although, technically, this interpretation is not a
waiver, it achieves the same effect by interpreting these very
significant requirements to be operative only if an area is not
attaining the standard. In addition, for the rate-of -progress
requirements after 1996, States are only required to adopt
measures to achieve reductions needed for the area to attain the
standard.

E. What are the effects on states and private business if EPA
fails to meet one of the Act's deadlines for issuance of a
rule or gxiidance? If so, has EPA lengthened deadlines or
reduced sanctions?

EPA RESPONSE:

If EPA fails to meet Act deadlines, States may adopt their
own rules in the absence of Federal guidance. This could mean
that multi-state companies could be subject to a variety of rules
in different States which may create administrative difficulties
or have compliance cost ramifications for businesses.

A failure of EPA to meet deadlines for issuance of a rule or
guideline could have an effect on States' efforts to carry out
the State programs. For example, if EPA fails to issue control
technique guidelines (CTG) , i.e. formal guidance which defines
presumptive reasonably available control technology (RACT)

,

States may have to rely on less formal guidance which contains
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much of the information of a CTG, but which does not establish
presumptive RACT.

1. Are there any instances in which the lateness or
failure to issue such a federal rule or guidance will
affect localities' ability to demonstrate attainment?

EPA RESPONSE:

If a State fails to adopt regulations for specific sources
because EPA has not issued guidance, emission reductions for
those sources may be delayed. This could delay attainment since
emissions reductions may not be achieved quickly. However,
States may choose to proceed with developing regulations using
less formal guidance which EPA has issued or may use another
State's regulations as an example to follow and go ahead and
develop regulations. Several States have done this.

2. What enforcement jeopardy do private businesses face if
they fail to meet the 1995 deadline for RACT in
nonattainment areas, but have not been told what RACT
is? Does that apply to: (a) state suits, (b) federal
suits, or (c) citizen suits?

EPA RESPONSE:

Under the reasonably available control technology (RACT)
provisions of the Clean Air Act, States were required to submit
certain RACT rules to EPA and to require implementation of those
RACT rules by no later than May 31, 1995. The Clean Air Act
places this requirement on States rather than private businesses.
Therefore, to the extent the State has not developed and adopted
the rules that would apply RACT-level controls to private
businesses, there would be no existing state-enforceable RACT
requirements. Moreover, in such a situation, since the State had
not adopted and submitted state-enforceable regulations for
approval into its SIP, there would be no enforceable Federal
rules. In the situation where a private source is not subject to
a federally-approved or federally-promulgated rule, the source
would not be subject to enforcement action or citizen suit under
the Federal Clean Air Act. The source's vulnerability to State
suit would be a matter of State law.

F. How much of the emission inventory in nonattainment areas is
attributable to new or modified stationary sources? How
much reduction will be achieved by the Act's: (a)

restrictions on "Netting," (b) offsets greater than one-to-
one, and (c) incremental controls imposed on sources already
meeting RACT, BACT, LAER or MACT?
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EPA RESPONSE:

The EPA does not have the information to answer this
question. Our nonattainment area emission inventory data for
point sources do not identify which of the point sources are
subject to the various emission reduction requirements of the
Clean Air Act. We do have emissions data for all major point
sources in a nonattainment area. The States may have some of the
information requested. However, since this information is not
required by statute or regulation, we have not asked the States
to report it to EPA.

G. How will EPA reconcile the different requirements of the Act
if controls under section 112 increase Nox emission or
otherwise hinder ozone attainment?

EPA RESPONSE:

Section 112 requires the use of maximum achievable control
technology (MACT) for a specific list of source categories
emitting hazardous air pollutants (HAP) . The MACT requirements
can be based on combustion, especially where the HAP are also
VOC. When this happens, NOx emissions are generated and require
consideration because they contribute to ozone formation.

First, when MACT regulations are implemented and they result
in additional NOx emissions affected by new source review (NSR)

,

we have a policy that provides for such "pollution control
projects." This exemption is part of a proposed NSR reform
rulemaking now at 0MB. This exemption allows sources to increase
NOx emissions if they occur as a result of regulatory
requirements, such as MACT standards. A key aspect of this
exemption is that the increases in NOx emissions cannot
contribute to a violation of an ambient air quality standard.
All this is worked out by the permitting authority which is the
State or local agency. We expect that few pollution control
projects will fail this test because the MACT controls generally
result in reductions in VOC that result in an environmental
benefit when compared to any increases in NOx emissions. In some
cases, the VOC decrease will substantially exceed the NOx
increase (EPA report, Control of VOC Emissions and Reactor
Processes and Distillation Operation Processes in Synthetic
Organic Chemical Manufacturing Industry , August 1993, EPA-450/4-
91-031) .

Second, when MACT regulations are developed, we consider
whether additional combustion is needed to address HAP emissions.
We also estimate the NOx emissions along with the costs and other
environmental impacts. The decision of whether to require
combustion of HAP would follow a comparison of the impacts.
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H. How does EPA determine the credits that are granted for each
nonattainment area? What criteria are used to ensure the
cjuality and representativeness of the data used to determine
such credits? Are there different credits for mobile source
emissions and stationary sources? What assumptions are
made? Do these assumptions related to specific monitoring
data in each locality? If so, how; if not, what not? What
role do assumptions of vehicle miles traveled (VMT) play?
What data are used to calculate VMT?

EPA RESPONSE:

The following discussion assumes that the "emission
reduction credits to which the question refers are the reductions
in emissions States are credited with in calculating the Clean
Air Act Reasonable Further Progress Requirements, as well as the
reductions States may use in their attainment demonstrations

.

The amount of credit is based on a base year emission
inventory (typically 1990) , rules the State and EPA have adopted
or promulgated to reduce emissions, and the expected economic
growth within the area. The EPA has issued extensive written
guidance on the development and quality assurance of emission
inventories, including the calculation of emission reductions
associated with various control measures and ways to estimate
growth. (One example of such guidance is Procedures for
Preparation of Emission Inventories for CO and Precursors of
Ozone, Volume I: General Guidance for Stationary Sources .

)

The amount of emission reductions available to a State is
specific to the source category, type of control measure
contemplated, and anticipated growth. In addition, since for
some sources emissions are a function of local conditions such as
temperature and type of fuel used, different localities may
arrive at different estimates of emission reductions for the same
source category, control measure, and growth rate assumed. As a
result, different source categories and source types (e.g.,
stationary, mobile) will have different emission reduction
credits associated with them.

For the most part, monitoring data are not used in
calculating either the base year inventory or the available
emission reductions. However, EPA commissioned a report to
assess the adequacy of States' emission inventories based on
ambient monitoring data. This is available as Evaluation of
Ambient Species Profiles. Ambient Versus Modeled NMHC:NOx and
CO:NOx Ratios, and Source-Receptor Analyses.

Mobile source emissions are the product of mobile source
emission factors and vehicle miles traveled (VMT) , information
which is used as the basis for mobile source emission reduction
credits. Historical VMT in nonattainment areas are based on the
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Federal Highway Administration's Highway Performance Monitoring
System (HPMS) , which relies on actual vehicle counts. VMT
projections are based on either a transportation model maintained
by the local Metropolitan Planning Organization or a linear
extrapolation of past HPMS data.

1. Looking at previous mobile models-those used in 1985,
1988, 1990, and 1992-how closely have they predicted
emissions recorded by eunbient monitors in the following
cities: Chicago, San Francisco, Charlotte,
Philadelphia, and Miami? Based on gasoline sales, how
closely was VMT estimated?

EPA RESPONSE:

As stated above, ambient monitoring data has not generally
been used to identify the ultimate source of emissions and
therefore cannot be used directly to verify actual mobile source
emissions. However, the report. Highway Vehicle Emission
Estimates, II , May 1995, OMS, EPA, prepared in response to
concerns about potential underestimation of highway emissions,
discusses how well the EPA's mobile model estimates vehicle
emissions and the changes in the model that the EPA is
considering.

The MOBILES model itself only estimates emission factors,
that is, pollution measured in grams per vehicle mile traveled.
The total amount of pollution from motor vehicles, however, is
the product of these emission factors and VMT. Historical VMT is
based on the Federal Highway Administration's Highway Performance
Monitoring System.

Unfortunately, for several reasons, it is difficult to
estimate historical VMT from gasoline sales. One difficulty is
that fuel use and fuel sales are not the same. Another
difficulty is that vehicles of different vintage travel a
different number of miles with different levels of fuel economy.

In general, over the last 10-15 years most analysts have
underestimated the growth in VMT. This has led to
underpredictions in both emissions and fuel use.

I. What is the process for reclassifying nonattainment areas
for specific NAAQS? What about changes in classification
such as from a serious to a moderate designation? Who must
supply relevant data? How is it reviewed?
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EPA RESPONSE:

Process for Reclassifying Nonattainment Areas

Section 107(d) (3) of the Act specifies the procedures and
requirements for changing an area's designation. Subparagraphs
(A) , (B) , and (C) describe the requirements and schedules for
such changes when initiated by the Administrator, and
subparagraph (D) describes the procedure when a request is
initiated by the Governor. Generally, the Administrator may
notify the Governor of any State that there is information
available indicating that an area's designation should be
changed, followed by a State submittal responding to EPA's
notification.

Subparagraph (E) specifies five criteria that must be met in
order for EPA to approve a Governor's request for redesignating
an area from nonattainment to attainment

:

(1) The Administrator has determined that the NAAQS has
been attained for the area;

(2) The Administrator has fully approved the applicable
implementation plan under section 110 (k)

;

(3) The Administrator has determined that the improvement
in air quality is due to permanent and enforceable reductions in
emissions resulting from implementing specific measures in the
SIP;

(4) The Administrator has fully approved the maintenance
plan for the area as specified in section 175A; and

(5) The State has met all applicable requirements for the
area under section 110 and part D of the Act.

Additional guidance for processing States' redesignation
requests and maintenance plans is provided in a number of policy
memoranda. Upon receipt of a request submitted by a State, the
appropriate EPA Regional Office reviews each request for
completeness (in accordance with 4 CFR Part 51, Appendix V) and
approvability to ensure that it satisfies the five criteria in
section 107(d) (3) (E) . The Regional Office then publishes a
notice in the Federal Register of EPA's proposed decision to
approve or disapprove the request. After an opportunity for
public comment, if the request has been approved, the area's
redesignation is effective generally within 60 days of the
publication date of the final approval.

Process for Reclassifications Downward. Data Requirements and
Review Process
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Under section 181, an area designated nonattainment for
ozone is classified according to the severity of the problem,
based on its air quality. Classification occurred at the time of
designation (generally, for current nonattainment areas, shortly
after the passage of the 1990 amendments) , and generally was
based on air quality during the 1987-89 timeframe. However,
section 181(a) provides several mechanisms for changing the
classification. A State may voluntarily reclassify an area
upwards, under section 181(b) (3) . Alternatively, section
181(a) (4) authorizes shifting the classification upwards or
downwards, within 90 days of the original classification, if the
area's air quality placed it within 5 percent of the higher or
lower classification.

Section 181(a) (4) provides general guidelines in determining
whether an area qualifies for a 5 percent classification
adjustment. In making such adjustment, the Administrator may
consider the number of exceedances of the ozone NAAQS in the
area, the level of pollution transport between the area and other
affected areas, and the mix of sources and air pollutants in the
area.

In addition, EPA has developed more specific criteria in
approving downshifts. These criteria are as follows: (1) EPA
has requested that the State submit a request for a downshift
(although EPA can initiate the reclassification on its own)

;

(2) a 5 percent downshift must not create a "donut hole" where an
area of one classification is surrounded by areas of higher
classification; (3) the State should have evidence that the area
would be able to attain by the earlier date specified by the
lower classification; (4) the State should have evidence that the
area will be able to achieve the appropriate emission reduction
necessary to attain in the shorter time period; (5) data
supporting a downshift should show a downward trend in emissions,
air quality, and growth projections; and (6) for ozone, the 1987-
1989 period is central to determining classification- -years of
data after 1989 can be used to corroborate the validity of a
downshift, but later years of data should not be the sole basis
for downshifts.

Since the 90 -day window of opportunity for a 5 -percent
adjustment has passed, areas that now request a downshift in
classification per section 181(a) (4) are required to satisfy the
above guidelines and, in addition, demonstrate that (1) an error
was made in the original classification under section 110 (k) (6)
of the Act by failing to reclassify downwards when such a
reclassification would have been appropriate, and that (2) the
area would attain the NAAQS by the earlier attainment deadline.
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The State generally supplies the data required above to
support the change in classification. The EPA reviews any
request, including the supporting emissions and air quality data,

^

for consistency with the Act requirements and the Agency guidance
noted above. The EPA then publishes a notice in the Federal
Register of EPA' s decision to reclassify the area. This action
is not subject to the notice and comment provisions of sections
553 through 557 of title V.

J. Since 1991, what areas have petitioned for attainment status
and been granted that status? What areas have been denied?
What areas have sought a change of designation from one
level of nonattainment to a lower level? Which areas have
been accepted or denied?

EPA RESPONSE:

Areas Requesting Redesignation to Attainment

Tables IV through XI show areas that have requested
redesignation from nonattainment to attainment for the criteria
pollutants since 1991, including areas whose redesignations have
been approved or which are pending..

TABLE IV. OZONE REDESIGNATIONS

San Francisco, CA
Jacksonville, FL
Miami, FL
Jersey County, IL
Indianapolis, IN
South Bend/Elkhart, IN
Kansas City, KS-MO
Edmonson County, KY
Owensboro, KY
Paducah, KY
Detroit, MI
Charlotte-Gastonia, NC
Greensboro-Winston-Salem-High Point, NC
Raleigh, NC
Columbiana County, OH
Dayton-Springfield, OH
Jefferson County, OH
Preble County, OH
Toledo, OH
Cherokee, SC
Knoxville, TN
Memphis, TN
Victoria, TX
Charleston, WV
Huntington-Ashland, WV-KY
Parkersburg, WV
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TABLE V. CO REDESIGNATIONS

Atlanta, GA
Chicago, IL
City of St. Cloud, MN
Duluth Area, MN
Winston-Salem Area, NC
Syracuse Area; Onondaga County, NY
Cleveland Area, OH
Eugene-Springfield Area, OR
Providence, RI
Memphis Area, TN
Oshkosh Area; Winnebago County (part) ; City of Oshkosh, WI

TABLE VI. SO3 REDESIGNATIONS

Colbert County (part); TVA Colbert Plant, AL
Lauderdale County (part); TVA Colbert Plant, AL
Peoria County: Hollis twp, IL
Peoria County; Peoria, IL
Tazewell County: Groveland twp, IL
Morgan County: Center Township, OH
Washington County: Waterford Township, OH
AQCR 239: Milwaukee County: Milwaukee sub-city area, WI
AQCR 240: Dane County: Madison sub-city area, WI

TABLE VII. LEAD REDESIGNATIONS

Jefferson County (part) , AL
Dakota County (part) , MN

TABLE VIII. PM-10 REDESIGNATIONS

Olmsted County (part) , MN

TABLE IX. OZONE REDESIGNATION REQUESTS PENDING

Birmingham, AL
Monterey, CA
Santa Barbara, CA
Evansville, IN
Tampa-St. Petersburg-Clearwater, FL
Lexington, KY
Grant Parish, LA
Lafayette Parish, LA
LaFourche Parish, LA
New Orleans, LA
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St . James Parish, LA
St. Mary Parish, LA
Grand Rapids, MI
Muskegon, MI
Reno , NV
Canton, OH
Cincinnati, OH
Cleveland, OH
Clinton County, OH
Columbus, OH
Youngstown, OH
Pittsburgh, PA
Reading, PA
Nashville, TN
Salt Lake City, UT
Kewaunee, WI
Greenbrier, WV

TABLE X. CO REDESIGNATION REQUESTS PENDING

Charlotte Area, NC
Raleigh-Durham, NC
Albuquerque Area, NM

TABLE XI, LEAD REDESIGNATION REQUESTS PENDING

Muscogee County (part) , GA
Fayette County (part) , TN

Areas Requesting Downshift in Classification

Since 1991, 19 areas have requested a downshift in ozone
classification. Of these requests, one (Philadelphia-Wilmington-
Trent, PA-NJ-CT) is under review. Seven requests have been
approved and 11 requests have been disapproved. These areas are
listed in Tables XII, XIII and XIV. Note, as indicated in these
tables, since these areas have been reclassified, some of these
areas have either been redesignated to attainment or have
requested redesignation to attainment (request under EPA review)

.

TABLE XII, AREAS REQUESTING A 5 PERCENT DOWNSHIFT
IN OZONE CLASSIFICATION - UNDER REVIEW

AREA
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IN OZONE CLASSIFICATION- -APPROVED

AREA
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K. What effect does the 1988 data have on calculations for
nonattainment? Is it a representative year for ozone or CO?
How about 1989, 1990, and 1991?

EPA RESPONSE:

Except for a few cities that had data for 1988-90, the
monitoring data available at the time of the original
designations to nonattainment for 98 areas under the Clean Air
Act Amendments of 1990 were from the years 1987-89. These data
were also the basis for the classification of the nonattainment
area, e.g., marginal, moderate, etc. The impact of 1988 ozone
levels was to increase the number of areas not meeting the ozone
standard from 64 areas in 1985-87 to 101 areas in 1985-88. Based
on data from 1991-93, 55 of the 98 original nonattainment areas
were meeting the ozone standard.

The EPA believes it is inappropriate and not protective of
public health to base nonattainment calculations on 1 year
because of changing national weather patterns and conditions.
While CO has nationally shown a steady downward trend since the
early 1980 's, because of the changing weather patterns and
conditions the recent trends for ozone are difficult to
interpret. High ozone levels in 1988, and similarly in 1983,
were attributed in part to the hot, dry summers in those years.
Nationally, 1988 was the third hottest summer since 1931. In
contrast, in the Eastern U.S., the summer of 1989 was among the
wettest on record in nine states. The Southeastern States were
unusually dry during 1990, while the East, and north-central
regions were wetter than normal. During the summer of 1991, hot,
dry conditions were found in the Northeastern and north-central
State regions.

The dramatic improvement in air quality since 1988 is in
part due to pollution control programs (like cleaner tailpipe
standards on cars, lower volatility in gasoline, etc.) and in
part due to meteorological conditions. However, the summer of
1995 is already proving to be very hot in some parts of the
country and ozone levels are very high. Although, the 1995 ozone
levels and the frequency of these high levels are somewhat lower
than the severe ozone episodes that occurred in 1988, they are
higher than levels in several previous years.

1 . Should EPA or a State have discretion to use an
alternative baseline for design values?

EPA RESPONSE:

The Clean Air Act Amendments of 1990 were designed
explicitly to provide for a stable air quality management regime
based on 3 years of the most recent data available when the Act
became law. By basing planning decisions on these data, cities.
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States and industry know exactly the kinds of controls that will
be required and can plan accordingly. If we were to change
cities' classifications every year or two as new air quality data
comes along, cities, States and industry would be faced with a

moving target -- they could not plan in any rational way.
Moreover, while 1988 was a "bad" ozone year, it does not appear
to be a rare event given the weather being experienced this
summer

.

2. When comparing the statutory mandate of 1989-1991, or
1990-1992 for determining design values, is one set any
more representative of actual exposure than another?
If so, why? Do monitors accurately reflect actual
exposure profile? What about office workers; children
playing outside during the sximmer; drivers in air-
conditioned vehicles, etc.? How much of the exposed
population is considered in developing a SIP?

EPA RESPONSE:

As discussed in EPA' s response to question I.E above, design
values are used to determine how much ozone concentrations need
to be reduced to achieve attainment of the NAAQS . Monitors are
sited to characterize ambient air quality in the area and to
assess potential human exposure. The likelihood that individuals
will be exposed is taken into account when EPA sets the NAAQS.
In assessing exposure/risk, EPA takes into account the time
people spend indoors as well as the amount of time children,
workers, etc., spend outdoors at elevated ventilation. These
factors are taken into account in selecting the appropriate
number of exceedances to allow, the averaging time, and level of
the standard necessary to protect public health. Therefore,
since exposure considerations are taken into account in setting
the NAAQS, EPA believes it is not necessary for each State to
consider them in developing SIPs.
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SENATE QUESTIONS

III. ENFORCEMENT AND MONITORING

QUESTION:

A. What is EPA requiring sources to do to certify compliance in permit
applications and periodically thereafter?

EPA RESPONSE:

For purposes of preparing permit applications, sources are required to
review current major and minor new source review (NSR) permits and other
permits containing Federal requirements, State implementation plans (SIP) and
other documents, and other Federal requirements in order to determine
applicable requirements for emission units. In accordance with the initial
operating permit application compliance certification policy issued on July 3,

1995, sources are not federally required to reconsider previous applicability
determinations as part of their inquiry in preparing title V permit
applications. Sources are then to provide and certify their compliance status
with each of these applicable requirements.

Once the permit is issued, sources are required to certify compliance
annually with the terms and conditions of the permit. This certification
would be based on monitoring information required in the permit. In order to
aid permitting authorities and sources in choosing a means for monitoring
compliance, the Environmental Protection Agency (EPA) is developing a

monitoring approach designed to satisfy both the periodic monitoring and
enhanced monitoring requirements of the 1990 Amendments to the Clean Air Act
(1990 Amendments) including compliance certifications. This approach is
referred to as compliance assurance monitoring (CAM). CAM relies primarily
on O & M monitoring to assure proper operation and maintenance of pollution
control systems and processes and thereby prevent violations of emissions
requirements. In particular, CAM will define how monitoring is to be
conducted and how the data generated can be used to support annual
certification of compliance with applicable requirements including permit
conditions.

QUESTION:

B. If a source took an action (changed or replaced equipment,
materials, etc.) in the past, and EPA subsequently changed emission factors or
other policies that made the action a "modification" or "major modification,"
what sanctions would the source face?

This question assumes that a change in emission factors or change in
policy will affect the applicability of a requirement to the source.
Generally a change in emission factors will not change the applicability of
requirements, while a change in a policy may bring a previously unaffected
source into the category of sources subject to a specific requirement.
Another distinction must be drawn between a true change by EPA and a

clarification; the latter would not generally alter the source's original
obligation to comply with a requirement.

An example might help explain. A company modifies its major source such
that it results in a significant increase in emissions. The company, however,
erroneously determined prior to the modification that the increase was not
going to be significant and therefore did not obtain a NSR or other required
permit for the modification. Such an error could stem from a misapplication
of an EPA policy or of an emission factor, among other possibilities. The
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source then makes the change without the proper permit. The State or EPA may
determine that, based on the proper application of the regulations and
policies and/or emission factors in effect at the time of the modification,
the source had trigqered a NSR or other permitting requirement. The source
must now obtain a proper permit for the modification, and is liable for a
violation of the preconstruction permitting requirements of the Clean Air Act
(Act)

.

The use of enforcement in this situation, whether by EPA or the State,
depends on a case-by-case analysis and the exercise of enforcement discretion.
The Agency has two major goals in taking such action: bringing the source
into compliance with the Act (either permitting or installation of controls or
both) and recovering from the source monetary penalties associated with its
noncompliance. In the event an action is taken, EPA or the State might reduce
the penalty sought to reflect a source's good faith efforts to timely comply
with the requirements or to reflect that there was legitimate confusion
regarding applicability of the requirement to that source. The Agency policy
in taking an enforcement action is to recoup, at a minimum, any economic
benefit that the source might have accrued by delaying compliance with the
Act.

QUESTION:

C. What is an applicable requirement? If the Act specifies a
technology level, particularly on a case-by-case basis (e.g. BACT, LAER, RACT,
MACT) , under federal law, is the source obligated to meet a standard expressed
as an emission rate or is it required to install, maintain and properly
operate the specified emission control equipment?

EPA RESPONSE:

Under EPA's rules for State operating permit programs, applicable
requirement includes all standards or other requirements contained in State
SIP'S, terms and conditions of NSR preconstruction permits, standards of
performance for new stationary sources, national emission standards for
hazardous air pollutants, acid rain regulations, enhanced monitoring and
compliance certification regulations, solid waste incineration rules, consumer
or commercial product volatile organic compounds (VOC) reduction rules, tank
vessel VOC reduction rules, outer continental shelf emissions reduction rules,
stratospheric ozone protection regulations, and certain national ambient air
quality standards or increment or visibility requirements under the prevention
of significant deterioration program. Applicable requirement includes
requirements that have been promulgated by EPA at the time of permit issuance,
even if they have future-effective dates. EPA is proposing to modify the
definition of applicable requirement by adding emission limits for the purpose
of creating offsets or avoiding applicable requirements and deleting certain
stratospheric ozone program requirements.

The Act almost never specifies a technology level in terms of a specific
type of control equipment. It usually defines a goal such as MACT (generally,
the average emission level achieved by the best performing 12 percent of
existing sources) and leaves it to EPA to set more specific requirements
through rulemaking. The EPA rules typically set emission standards, emission
limits or other performance standards, but if development of an emission rate
or performance standard is not feasible, EPA may establish a standard based on
a specific type of technology. Even in these cases, however, EPA would allow
alternative technologies if they can demonstrate equivalent results. The
source is required to meet all conditions including limitations expressed as
emissions rates as well as obligations to install, maintain and properly
operate air pollution control equipment.
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QUESTION:

D. What is EPA ' s definition of "stringency"?

1. If EPA changes testing or monitoring requirements and a source
cannot meet previously imposed applicable requirements even if its equipment
is properly installed, maintained and operated, is that an increase in
stringency?

EPA RESPONSE:

If a change in testing or monitoring requirements is followed by a
violation by a source, there may or may not have been an increase in
stringency, depending on the nature of the change and the reason for the
violation. The EPA is prohibited from imposing a change in the stringency of
existing applicable requirements, unless the EPA follows the appropriate
procedure for revising such requirements. Accordingly, in developing and
issuing new CAM requirements, the EPA will ensure that such requirements do
not change the stringency of the underlying rules.

QUESTION D2:

2. If the previously applicable requirement was a rate limit based on
assumptions or calculations of what particular control equipment could achieve
at a particular source, does the equipment have to be replaced or
supplemented, or does the calculated value have to be changed to reflect the
capability of the controls?

EPA RESPONSE:

In virtually all situations, sources are able to meet applicable
requirements using properly designed, installed, operated, and maintained
control equipment. However, the CAM rule will, in some cases, result in the
upgrading of previously inadequate source monitoring, as intended by Congress
in the 1990 Amendments. It is possible that the improved monitoring may
disclose previously unnoticed noncompliance. The CAM rule will focus on
corrective actions to promote proper O&M practices, rather than enforcement in
most situations. However, sources which correct their O&M practices and still
do not comply with underlying emissions limitations will need to evaluate the
reasons for their noncompliance and to take appropriate actions.

A change in monitoring requirements followed by noncompliance with an
emission limit does not necessarily reflect an increase in the stringency of
the emission limit. Rather, more information is needed to determine whether
the noncompliance reflects a pre-existing, but undisclosed, problem at the
source, in which case the owner or operator must take steps to achieve
compliance, or whether the changed monitoring requirement has somehow
increased the stringency of the applicable requirement, in which case some
adjustment (to the monitoring provision or the underlying applicable
requirement) may be appropriate.

QUESTION:

E. Recently, EPA announced a program to assist small businesses and
generally to forego sanctions if the businesses come to EPA for technical
assistance. Why was this limited to other than major sources, when the
definitions of major source, particularly under section 112 or the
nonattainment programs, will include many small businesses? Why is the policy
not based on the size, expertise, good faith, and need for assistance, rather
than the business ' potential to emit?
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EPA RESPONSE:

EPA recently issued two policies regarding small business and
enforcement actions. The first, "Enforcement Response Policy for Treatment of
Information Obtained Through Clean Air Act Section 507 Small Business
Assistance Programs," issued on August 12, 1994, applies to the Agency's
approval of State programs under section 507 of the Act. The statute itself
limits State small business assistance programs (SBAP's) in section 507(b).
Under section 507(c), the assistance provided is available only to small
business stationary sources that employ 100 or fewer individuals, are not
major sources, emit no more 50 tons per year of any one regulated pollutant,
and emit no more than 75 tons per year of all regulated pollutants. Thus, by
statute, the policy regarding assistance provided by such SBAP's must be
similarly restricted in its applicability.

EPA more recently adopted a broader "Interim Policy on Compliance
Incentives for Small Businesses," dated June 13, 1995. This policy also
applies to all businesses that employ 100 or fewer persons on a company-wide
basis, but, unlike the section 507 policy, this policy does not restrict
availability of the benefits of the policy any further. Accordingly, this
policy applies to all sources --major and minor-- that qualify as small
businesses under this definition.

QUESTION:

F. If a source makes a change that increases its potential to emit, but
in fact never exceeds allowable emission levels, would it have a defense
against an enforcement actions? Why should sanctions be applied?

EPA RESPONSE:

To answer this question, we must first clarify some underlying
assumptions. First, if a source is changing the facility in a manner that
would increase its potential to emit, such a change may require a major or
minor NSR preconstruction permit. Second, we presume that in the situation
set forth in your question, the permitting authority (local. State, or
Federal) has issued a permit containing federally enforceable emission limits
(the "allowable emission levels") on the facility, including limits on
emissions from the unit that has been changed. If the source subsequently
operates under the permitted emission levels, it would be operating in
conformance with its permit and thus not subject to enforcement action for
this manner.

If the source does not obtain a required major or minor NSR
preconstruction permit before malting the change, this failure to obtain a

permit is a violation of the Act. The source might be subject to an
enforcement action for violating the preconstruction permitting requirements.
A claim that the source has not exceeded allowable emissions does not provide
any defense to an action for the violation. The permitting requirement is an
independent requirement, and the amount of actual emissions after the
construction has ta)<en place has no impact on this requirement. As mentioned
above, if the source also exceeds allowable emissions, that would constitute
an additional and distinct violation of the Act. An enforcement action for

the failure to obtain a permit, if taken, would seek to have the source
undergo proper air permitting for the changed unit and penalties for not
complying with the Act.
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IV. PERMITS

QUESTION:

A. Section 502(b) (10) requires EPA to in turn require States to provide
operational flexibility (a "notice and go process") in their permit programs.
However, it prohibits EPA from requiring States to include "title I

modifications" or exceedances of allowable emission limit under such programs.
Where does the Act require EPA to specify how States should deal with all
other changes?

EPA RESPONSE:

In addition to section 502(b) (10), four other statutory provisions
address required procedures for State, a facility or EPA must follow when a
permitted source makes a change. It is important to note at the outset that
section 502(b) (10) addresses the situation where no permit revision is
required. Section 502(b)(6), on the other hand, addresses the procedures a
State must provide when a permit revision is required. Specifically, section
502(b)(6) requires a State title V program to provide for "adequate,
streamlined, and reasonable" procedures for, among other things, "public
notice, including offering an opportunity for public comments and a hearing,
and for expeditious review of permit actions, including applications,
renewals, or revisions." The need for permit revision procedures is also
addressed by section 502(a), which prohibits a source with a title V permit
from operating "except in compliance" with its permit.

Regarding EPA's opportunity to review permit actions, section 505(a)
requires transmittal to EPA of "each permit application (and any application
for a permit modification or renewal)," with notification of the same to any
affected States. Finally, section 505(b) requires EPA to object to a permit
if "it contains provisions that are determined by the Administrator as not in
compliance with the applicable requirements of this Act."

QUESTION:

B. Recently EPA promulgated rules that would govern a federally-
operated permit program in States that fail to obtain approval for State-
operated programs under part 70. The proposed part 71 rules seem to provide
even less operational flexibility than the EPA's 1992 part 70 rule which EPA
and the States apparently recognize is unworkable. How does that reflect on
changes EPA has promised to make in the part 70 rule to give sources and
States more flexibility?

EPA RESPONSE:

In April 1995, EPA proposed part 71 regulations to cover situations
where the Act requires the Agency to step in as the title V permitting
authority. Note that these regulations have not yet been finally promulgated,
and that EPA is currently in the process of developing a supplemental proposal
concerning them. In developing the April notice, EPA sought to base the
proposed part 71 on the aspects of the existing part 70 rule that the Agency
believes should remain as currently promulgated, as well as on the August 1994
proposed revisions to part 70, which EPA believed at the time provided
increased opportunities for streamlining and flexibility in the operating
permit program. EPA's forthcoming supplemental proposal to the August 1994
and April 1995 proposals for parts 70 and 71 will represent even greater
streamlining. In the final part 71 rule, EPA will provide as many
opportunities for flexibility as possible consistent with the approach the
Agency ultimately takes for part 70, although not all options for flexibility
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under part 70 may be available for part 71 programs (e.g., State determination
of de minimis levels below which no public review is required). In
implementing part 71 programs, EPA will endeavor to work with host States to
ensure that sources are afforded appropriate flexibility in both permit design
and subsequent permit modifications. In this way, EPA's administration of
part 71 will provide a smooth transition to State administration of approved
part 70 programs.

QUESTION:

C. What authority does a State have to waive permit reviews, waiting
periods for EPA, or other comments, etc., if it finds that such a review would
impose a pointless cost and/or delay? For example, if the source were already
meeting tighter control requirements?

EPA RESPONSE:

Your question asks what authority does a State have to waive certain
permit review procedures. Because section 502(b) requires EPA to prescribe
minimum requirements for State programs, it is left to EPA in the first
instance to decide whether any required procedures can be waived. However, in
the supplemental proposal discussed above, EPA intends to give States
discretion to match the amount of public review for a large group of changes
subject to minor source preconstruction programs to the environmental
significance of the change. With this authority. States will be allowed to
provide minimum public review, including providing public notice after the
change has occurred, for the least significant changes. In addition, the
supplemental rule will also grant States authority to determine following
rulemaking that certain changes are de minimis meaning that providing for
public or EPA review procedures would yield a gain of trivial or no value and
the cost incurred for review would be "pointless." States will thus have
authority to waive both public and EPA review for changes identified as de
minimis .

QUESTION:

D. In light of the difficulties faced by the States and EPA in
rationalizing the operating permit program and its failure to issue rules
governing important elements (e.g., monitoring and section 112(g)), how would
the EPA react to a suspension of Federal enforceability of title V for a few
years, and why?

EPA RESPONSE:

EPA would firmly oppose any suspension of Federal enforceability of the
title V program. A suspension of title V would forego the important benefits
that this program provides, including ensuring that all parties know what
requirements apply to a facility and improving compliance with those
requirements in a very cost-effective manner, which should improve air
quality. More details on the benefits of the title V program is provided in
the response to Question F. While the title V program, as with any new
program, has faced some start-up difficulties, EPA believes that vast majority
of both State and local agencies understand and support the significant
benefits of the program. The commitment of States and localities in
implementing the title V program in a timely manner is evidenced in the fact
that out of 55 State and 60 local agencies required to implement title V, all
but four States and one local agency have submitted title V programs. To date
(July 1995), EPA has approved or proposed to approve programs for 25 State and
36 local agencies. Only one State and four local programs have been
disapproved or proposed to be disapproved. Some title V permits have already
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been issued, while many more are in the process of being reviewed and issued.
To suspend Federal enforceability now would send a signal of uncertainty as to
the future of the program, would foster confusion for subject sources, and
would create considerable disruption for State agencies that have already
integrated title V into their air pollution control strategy. For example,
RECLAIM, the innovative emissions trading program being instituted for the Los
Angeles Basin, is structured around the existence of a federally enforceable
title V program. Without title V, Los Angeles would have to revert to a

command and control approach unless and until a different federally
enforceable vehicle for program implementation could be established.
Clearly, the program is being implemented by States, and it is in everyone's
interest for that to continue in a stable and predictable manner.

Although the monitoring and section 112(g) requirements mentioned are
important parts of the Act, they are independent requirements deriving from
title I rather than title V. As such, they are not essential to the basic
operation of the title V program. This is being proven in fact as title V is
being implemented in at least 14 States and 30 local programs without these
elements. When EPA completes its rulemakings on monitoring and
section 112(g), these requirements can be phased into the on-going State
title V programs without undue disruption.

QUESTION:

E. Recently EPA issued a set of proposed changes to the title V
operating permit rule. Some of these changes are viewed as giving more
flexibility to the States. With a number of other changes to the operating
permit rule being considered, will States still be able to receive permit data
which can aid in SIP submissions, etc.? Why continue to enforce a 1992 final
permit rule when you accept that it is not as good as [the] proposed change?
What measures have been implemented to assist States in managing the changes
issued by EPA?

EPA RESPONSE:

Our proposed changes published last August were in response to
litigation on the 1992 rule, and mainly involved procedures for permit
revisions. The proposal should have no effect on the submittal of permit data
or the extent to which that data might be helpful in SIP submissions. The
proposal did not stay the current rule. The States are still subject to
deadlines for program submittal and industry must submit applications
according to deadlines established under approved State programs.

Although some parts of the current rule can be improved upon (e.g.,
permit revision procedures), most of the current rule is sound. Sufficiently
flexible revision procedures will be essential to the long-term success of
title V. However, permit revision procedures are of relatively minor
importance over the next 2 years when the efforts of sources and States will
be focussed on applications and initial permit issuances. Moreover, much of
the current rule, especially those provisions dealing with content of State
programs, was not challenged by litigants and was not proposed for change.
Considering the amount of time States needed to seek legislative changes and
to adopt rules to implement basic features of the program under the current
rule, delaying the final rule until all parts of it are settled would
needlessly postpone State action in adopting basic program elements. The EPA
is also taking steps to make the current rule easier to implement. Many
implementation problems raised to EPA about the current rule are being
addressed through an EPA implementation policy paper known as the permit
applications White Paper, which was distributed July 11. This paper points
out areas of flexibility
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that can be implemented by States under the current rule without waiting for
EPA rulemaking, and will substantially simplify the process of preparing
permit applications, which in some cases has proven overly burdensome and
complex

.

Both the August proposal and the supplemental proposal address the issue
of how EPA is assisting States in managing rule changes issued by EPA. When
EPA promulgates the revised procedures for permit revisions (expected early
1996), it will give States plenty of time to make changes to meet the new
procedures. We proposed to allow States up to 2 years if legislative changes
are needed, and we would allow even more time on a case-by-case basis. In the
supplemental proposal, we will be taking comment on extending the deadline for
States to submit program corrections to fix deficiencies EPA identified in an
"interim approval." If we promulgate that deadline extension, States would be
able to make one submittal combining corrections to fix deficiencies with
changes needed to comply with the revised part 70. This would allow States to
go through one State rulemaking action rather than two at the State level
thereby simplifying the process for States.

QUESTION:

F. Prior to passage of the 1990 Amendments, how many States had air
operating permit rules? How many had new source permit programs? How many
had combined new source and at least some aspect of an operating permit
program? Has any one in Government ever suggested that these permit programs
were ineffective? What data are there to suggest that the benefits to the
environment of establishing a Federal permit program exceed the costs? What
environmental benefit does EPA hope to achieve from the permit program?

EPA RESPONSE:

Prior to passage of the 1990 Amendments, all States had new source
permit programs, since these were required under the 1977 Clean Air Act
Amendments. In a 1990 survey of States, at least 35 States indicated that
they issued operating permits to existing sources, and 10 more States
indicated that they issued operating permits to new and modified sources only.
So. prior to 1990, at least 45 States had both a new source permit program and
some aspect of an operating permit program.

The 1990 survey also assessed the extent to which existing operating
permit programs meet the requirements of certain provisions of what was to
become title V of the 1990 Amendments. Twenty-two States were found to have
one or more of the following problems: no operating permit program, no permit
renewal, no coverage of existing as well as new sources, or no permit fees.
More fundamentally, prior existing State programs were not designed to
accomplish what is the central goal of title V: to codify in a single document
all applicable Clean Air Act requirements for a facility.

A 1989 report prepared by the Senate Committee on Environment and Public
Works took note of these prior existing permitting programs, but found that
the absence of a federally mandated operating permit program was nonetheless a
"serious gap in the current Act," and that a new operating permit program was
needed to "better enforce the requirements of the law." S.R. Rep., No. 101-
228, 101st Cong., 1st Sess. 346 (1989). The report noted that, among other
benefits, the title V would reduce the confusion resulting from having the
requirements of the Act scattered in numerous documents, would clarify how
those requirements apply to the individual source, and in this way would
provide a new level of certainty for the source, the permitting authority, and
the public. Id. at 347.
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The EPA expects the title V program to improve compliance with the Act
requirements, which should reduce emissions of air pollutants that will in
turn improve air quality. There is little question that the title V program
will improve compliance; the only question is by how much. As noted, the
primary purpose of title V is to assemble all air pollution control
requirements in one document, and to require the permittee to certify whether
it is in compliance with those requirements. We know compliance is
improving - some States already implementing the rule report that the title V
application process is an incentive to companies to identify and come into
compliance with requirements they may have failed to meet in the past. Other
sources are also taking emission reductions to stay out of title V. Because
the primary value of title V lies in its enhancement of compliance with
existing substantive requirements, rather than imposition of new substantive
requirements, we cannot predict with certainty how much emission reduction
(and the resulting improvement in air quality) can be attributed to title V.
We believe it could be substantial, but it depends on the level of
noncompliance uncovered by the permit. Our best estimate is that, of the
emission reductions that should have been achieved by the Act, as little as
80 percent of those have been achieved in practice. If the title V permit
program can improve this figure by only half, or up to 90 percent, then
substantial emission reductions will have been achieved. Emission reductions
of this magnitude will represent a significant improvement in air quality, and
should reduce the need to impose additional substantive controls that would be
needed to achieve that same improvement.

QUESTION:

G. Many State and local officials and employees were highly critical of
EPA ' s August 1994 proposed changes to the operating permit rule--especially
the requirement for public review of minor permit modifications. Why did the
EPA propose this change to 502(b) (10) when clearly it could lead to
unnecessary delays in product manufacturing with no emissions benefits? In
1992, the Justice Department interpreted that public notice and comment was
not a mandate for these types of changes. Has the August 1994 proposal been
formally withdrawn? If not, why not?

EPA RESPONSE:

The August 1994 proposal would require prior public notice for some of
the changes that would qualify as minor permit modifications under the July
1992 rule. As a clarification, the minor permit modification procedures of
the 1992 rule are relevant to the situation where a source must revise its
permit. As such, the minor permit modification procedures implement section
502(b)(6), which addresses permit revisions. This aspect of the August 1994
proposal would not affect a source's ability to make changes without a permit
revision under section 502(b) (10) of the Act.

As discussed above, in the supplemental proposal EPA will propose that
for the large majority under minor source preconstruction programs. States be
granted broad discretion to match the amount of public review for a permit
change with the environmental significance of the change, with no public
review required for de minimis or trivial changes. In addition, EPA will make
clear that it interprets the concept of title I modifications to cover only
major modifications at a source, and not those changes that would be subject
to minor source preconstruction review. Both of these changes will give
sources broad flexibility to make changes without unnecessary procedural
delays

.

EPA has not withdrawn the August 1994 proposal for two reasons. First,
that proposal addresses other less contentious issues which will not be
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addressed further in the supplemental proposal. Second, the issuance of the
August 1994 proposal is the basis for the current stay of the litigation of
the original part 70 rule. Some 20 entities challenged the rule in the D.C.
Circuit, and the August 1994 proposal was critical to securing agreement to
stay the litigation. However, the existence of the August 1994 proposal does
not hamper EPA's ability to issue or finalize its supplemental proposal.

QUESTION:

H. Has EPA considered using general permits to implement title V? If
so, why was the use of such permits rejected?

EPA RESPONSE:

Far from rejecting the use of general permits, EPA has always encouraged
States to use general permits, and has provided for them under the current EPA
rule. The EPA originally thought that more than one-third of the permits to
major sources would be general permits; however, it has heard from some States
that for small sources, issuing general permits would involve more effort than
issuing individual permits. The EPA is hopeful that the benefits of general
permits will become more apparent as States proceed to implement their
programs, and that more States will take advantage of them. The EPA is
committed to work with States to add them in developing general permits.
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III. Enforcement and Monitoring -- Response submitted in letter
dated July 20, 1995

IV. Permits -- Response submitted in letter dated July 20, 1995

V. TOXICS

A. The mandate in section 112 is to establish, on a very tight
time-frame, rational standards that are based on the
technologies employed by the top 12 percent of similar
sources within a source category. How does EPA define a
source category for development of a MACT standard? Can the
definition be changed to increase the stringency of the
standards? Should EPA be looking at whole facilities for
MACT standards or only source categories within the whole
facilities? Will EPA continue to allow emission trading or
averaging for compliance with MACT standards? If a source
is covered under MACT by virtue of emitting 10 tons of a
single pollutant, does that mean that any individual source
at that facility can be regulated regardless of its size?
For example, could a source that emits 2 povinds of an air
toxic be regulated simply by being located within a major
source? What if a facility across the street emits 9.9 tons
-- does that mean none of its emissions will be regulated
even if they are much worse? Is this fair?

EPA RESPONSE:

Before specifically addressing your questions, I would like
to offer you our view of Section 112 . Section 112 is a common
sense approach to the regulation of air toxics across the Nation.
For 20 years, the Clean Air Act directed EPA to use risk
assessment to regulate hazardous air pollutants to an "ample
margin of safety" level. By 1990, there was broad consensus that
this approach had failed. Due to controversy and litigation over
risk assessments and "how safe is safe," EPA had managed to set
standards for only seven toxic air pollutants and a handful of
sources. More than two-and-one-half billion pounds of toxic
chemicals were still released into the air each year, according
to industry-reported Toxics Release Inventory (TRI) data. Thus,
industry, environmentalists. States and EPA broadly agreed in
1990 to use a technology-based approach as the primary means of
reducing emissions of air toxics.

Congress created the Maximum Achievable Control Technology
or MACT program as a practical approach: based on evaluation of
existing control technologies, EPA must establish control
requirements to assure all major sources of hazardous air
pollutants (HAPs) achieve the level of control no less stringent
than the levels already being achieved by the better performing
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similar sources. The MACT program provides for environmental
equity by leveling the playing field for industry so that cleaner
facilities are not at a competitive disadvantage relative to
their dirtier competitors.

The EPA believes the MACT program is working. In the four
years since 1990, the air toxics program has achieved more than
was accomplished during the prior 20 years. EPA already has
proposed or promulgated standards for over 4 source categories,
which when fully implemented will reduce toxic emissions by more
than one billion pounds per year. In doing so, EPA is
implementing the MACT program in a creative and flexible manner
to ensure that the standards are practical, make common sense,
and focus on environmental results.

The EPA has worked closely with industry and others on each
MACT standard. Where high costs or other problems are
identified, EPA is taking a cooperative and problem-solving
approach. The statute provides a menu of tools EPA is actively
using to smooth the rough edges that can sometimes occur with a
technology-based approach. These include:

Applicability cutoffs
Subcategorization
Emissions averaging
Breadth of affected source definition
Compliance schedule beyond three-year compliance date
when environmental benefits warrant it
Prohibitory (exclusionary) rules in MACT standards
(which serve as limits on potential emissions)

EPA remains committed to working with industry and other
stakeholders in the development of its air toxics rules to assure
common sense approaches can be implemented.

1. How does EPA define a source category for development
of a MACT standard?

The EPA's source category list, required by § 112(c) of the
Act, identifies categories of sources for which National Emission
Standards for Hazardous Air Pollutants, or MACT standards, are to
be established. This list includes all categories of major
sources of hazardous air pollutants (HAP's) known to EPA, and all
area source categories for which findings of adverse effects
warranting regulation have been made. The EPA defines the source
category for individual MACT standards based on a process or
product-oriented criteria. Factors which are considered in
setting the schedule for completing these standards include
adverse effects of HAPs on public health and the environment,
quantity and location of emissions for the category, and the
efficiency of grouping sources.

21-222 0-95-6
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.

Can the definition be changed to increase the
stringency of the standards

The source category list has generally been changed by
subcategorizing listed categories into subcategories. Such a

change is done to provide the best fit for development of
reasonable regulations for the MACT standards. Typically,
categories have been subcategorized based on different processes
or products that have different HAP emissions and different
emissions controls. The EPA does not subcategorize in an effort
to make standards more stringent. We have, however, used the
categorization process to facilitate trading and to make
standards more flexible.

3. Should EPA be looking at whole facilities for MACT
standards or only source categories within the whole
facilities?

The EPA looks at whole facilities in the development of MACT
standards. Section 112 requires that air toxic controls are
required for all industrial and commercial plant sites that emit
major amounts of hazardous air pollutants as defined in the Act.
The determination of whether a facility is a major source depends
upon total HAP's emissions from the entire facility, not just the
equipment within a particular source category.

Take for example a facility that emits multiple HAPs (none
at 10 tons or more) and is composed of three 20-ton sources in
different source categories. If EPA looked only at individual
source categories within the whole facility, this facility would
be considered to be a trio of area sources. It would be exempt
from major source controls although its toxic emissions would
total 6 tons a year -- far above the 25 -ton major source
threshold. Such a situation would not reflect a credible air
toxics program and, thereby, not satisfy public concerns about
toxic emissions.

4 . Will EPA continue to allow emission trading or
averaging for compliance with MACT standards?

Yes, where practical, EPA will continue the use of emissions
averaging (sometimes referred to as emissions .trading) for
compliance with MACT standards.

5. If a source is covered \inder MACT by virtue of emitting
10 tons of a single pollutant, does that mean that any
individual source at that facility can be regulated
regardless of its size? For example, could a source
that emits 2 pounds of an air toxic be regulated simply
by being located within a major source?
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This situation is not likely to occur. Small sources, such
as those that emit 2 lbs, generally have not been controlled.
Thus, the MACT floor would be no emissions controls. And with
such small emissions potential, it's not likely that cost
effective controls are available. Therefore, such small sources
would not likely be effected by MACT standards. In contrast,
however, if small and highly toxic emissions exist (such as
chromium emissions at electroplating facilities) , emissions
controls have been applied in response to public concerns.
Therefore, a MACT floor will exist, and MACT will be applicable
for such highly toxic emissions.

6. What if a facility across the street emits 9.9 tons --

does that mean none of its emissions will be regulated
even if they are much worse? Is this fair?

The Congress established the 10 ton per year major source
cut-off as a policy decision concerning where to draw the line in
regulating sources of toxic emissions. Once a source triggers
the major source threshold. Congress also specified that all
emissions of listed pollutants be considered for control. Thus,
it is possible that pollutants emitted at less than 10 tons per
year would have to be controlled by such a major source. The
hypothetical case posed by the questions could occur, but it is
not a common occurrence and should not condemn the basic policy
decision made by Congress.

Congress also provided for consideration of the less than
major source, if the emissions involved were of sufficient
concern. As noted above, if an entire facility's emissions are
less than 10 tons/year of a single HAP and the emissions warrant
regulation as is the case with chromium emissions at
electroplating facilities, the emissions from the facility would
be regulated.

B. Is MACT defined as the 88th percentile of the best
controlled similar sources, or has EPA defined MACT at a
higher level? If so, under what authority?

How many MACT standards have been set at the 88th
percentile? How many have been higher and for what reason?

EPA RESPONSE:

The statute requires that regulation of existing sources
shall not be less stringent than "the average emission limitation
achieved by the best performing 12 percent of the existing
sources...". Therefore in determining this minimum level, EPA
identifies the best performing twelve percent of sources and
calculates their average performance.
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For example, if the best performing 12 percent of sources are:

Three sources which emit : 3 Tons/hour
Six sources which emit: 4 Tons/hour
One source which emits: 12 Tons/hour

Then, their average performance is 4 . 5 tons/hour and not 12
tons/hour. This latter number is the worst rather than average
performance achieved by this group.

The EPA explicitly took comment and made a decision on this
issue early in the process of implementing section 112 [See 59
FR 29196] . We have assumed that what was meant by "set at the
88th percentile" was "set at the MACT floor." We have set
standards for eleven MACT source categories under Title III. For
the source categories for which MACT has been determined,
approximately 25% of the possible determinations were more
stringent than the floor. The basic reason for going beyond the
floor was cost effectiveness considerations in all cases. In the
majority of cases, the floor was no control and there was a cost
effective control option above the floor. Other reasons included
the desire to establish standards that were consistent with
similar existing standards, and consideration of the toxicity of
the pollutants being emitted.

The EPA believes that the current interpretation is the most
sensible reading of the statute. Further, it is EPA' s experience
that the performance level established in this manner is
achievable at reasonable cost. We have and will continue to
address industry concerns about costs through means such as the
definition of source, emissions averaging, and subcategorization.

C. There are over 150 source categories that EPA must regulate
under the toxics progreua, with most regulations due in the
year 2000. Is the MACT program on track, or is EPA likely
to miss many deadlines? Does EPA believe that all of these
industries pose a public health threat that warrants
additional regulation? My \inderstanding is that the
original draft of the Clean Air Act Amendments sxibmitted by
President Bush required MACT standards for only 50% of the
source categories? Would EPA support having discretion not
to regulate some of the lower risk source categories? What
happens when EPA misses a deadline and the case-by-case MACT
requirement under Section 112 (j) kicks in? Is it likely
that each state will develop its own MACT standards? What
if EPA then develops a national MACT standard -- will all
regulated companies have to comply with both stzuidards? Is
this possible? Is this likely?
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EPA RESPONSE:

1. Is the MACT prograun on track, or is EPA likely to miss
meuiy deadlines?

Since the passing of the 1990 Amendments, the EPA has
implemented fundamental changes in the regulatory development
process to allow for more efficient and more rapid development of
air toxic emission standards. These changes include a
streamlining of our internal work group process, classification
of standards to identify truly significant rulemakings that
require Office of Management and Budget (0MB) approval, and
initiation of the MACT Partnerships Program. The MACT
Partnerships program was created to help us in developing more
efficient regulations by involving all stakeholders early in the
process and identifying data gaps or areas of non-consensus.
This allows us to focus our limited resources on solving these
problems rather than confirming areas of apparent consensus.

The EPA has promulgated all of the 2-year section 112 (d)

MACT standards and is scheduled to have all of the 4 -year
standards promulgated before the 112 (j) date of May 15, 1996 is
triggered. EPA staff is currently working on all of the 7-year
standards and several of the 10 -year standards. Our goal is to
promulgate all standards in a timely manner so as to avoid the
112 (j) hammer provisions. Having implemented these changes in
the regulatory development process, EPA believes that we can
currently meet our remaining statutory obligations to promulgate
standards for all of the listed source categories. Our ability
to meet this schedule is predicated on receiving the resources
requested in the President's fiscal year 1996 budget. If EPA'

s

budget were reduced by 34 percent, as provided for under the
Appropriations Bill passed by the House of Representatives, there
would be substantial delays in meeting the statutory deadlines
for MACT standards. As a consequence, there is a high likelihood
that section 112 (j) would be triggered repeatedly.

2 . Does EPA believe that all of these industries pose a
piiblic health threat that warrants additional
regulation?

Yes, based on information available at this time. However,
the 1990 Amendments allow anyone who believes MACT regulation is
not warranted by the risk associated with the source category
{i.e., the maximum cancer risk is less than 1 in 1,000,000 from
each source in the source category) to request the Administrator
to remove the source category (through Section 112(c) (9)) from
the list of categories to be regulated by MACT. To date, we have
not received any petitions to delist source categories from the
source category list.
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3

.

Would EPA support having discretion not to regulate
some of the lower risk source categories?

Additional discretion is not needed. As discussed in 2

above, we believe we have the necessary ability to avoid
regulating source categories of non-significant risks.

4. What happens when EPA misses a deadline and the case-
by-case MACT requirement under Section (j) kicks in?

If EPA fails to promulgate a MACT standard within 18 months
of the regulatory deadline, and if a State or local agency has an
approved Title V permit program. Section 112 (j) requires owners
or operators of major sources in the category to submit a permit
application. The permit would require the air toxic emission
sources in the source category to meet a MACT equivalent level of
emission control. This control level is determined on a case-by-
case basis by the permitting authority.

The EPA structured the final 112 (j) rule envisioning two
possible approaches to processing a permit application. The first
approach envisions that the permitting agency and industry were
well aware that EPA would miss a deadline and the State has
already determined what level of control must be meet. In this
case, the permit application requires a demonstration of how the
owner or operator plans to comply with this level of control

.

In the absence of such communication between the owner or
operator and the permitting agency, the permit application only
requires information on emission sources within the source
category. The permitting agency would use the information
collected through the permitting process from major sources to
subsequently determine the level of control. The permit
applicant would then submit additional information showing how
the required level of control will be meet.

The entire permitting process could take up to 2 years.
Owners or operators of new sources are not required to comply
with the MACT emission limitation until permit issuance. Owners
or operators of existing sources may have up to an additional
three years from permit issuance to comply.

Currently, EPA is scheduled to promulgate the MACT standards
due in November 1994 on or before the date 18 months afteif this
regulatory deadline. The EPA is considering how to ensure that
resources are not expended unnecessarily on the preparation and
processing of permit applications in such cases.
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5. Is it likely that each State will develop its own MACT
standard?

Given the streamlining efforts we have undertaken and
reasonable resources, EPA can do its part to avoid the case-by-
case MACT requirements under Section 112(j). Nevertheless, if
states are called upon to develop case-by-case MACTs, there are
two possible approaches a State might take.

Some States such as Louisiana currently have legislative
authority to develop MACT regulations for specific source
categories. These States would likely develop rules to implement
Section 112 (j) for such categories. Other States do not have
this legislative authority. These States are likely to determine
control levels through issuance of each permit or through a
general permit. In both situations, the products from the MACT
development process (e.g., information on technology, floors,
etc.) would help the states and industry. Moreover, it is
expected that States would share information to assist each other
in making 112 (j) determinations.

6. What if EPA then develops a national MACT standard --

will all regulated companies have to comply with both
standards? Is this possible? Is this likely?

In our view, this is unlikely. There are two outcomes in
States that must develop case-by-case MACT for source categories
who later become subject to a national MACT standard. First, we
can work with the State to make a demonstration under Section
112(1) of the Act that its standard is at least equivalent to the
Federal standard. In this case, the owner and operator could
continue to comply with only the case-by-case MACT requirements.
Second, when we work with a State it could be determined that its
case-by-case MACT requirement is not as stringent as the Federal
standard. This should not occur often. The owner or operator
then may be required to comply with the Federal standard in a
reasonable period of time. Section 112 (j) provides the owner or
operator with a compliance extension of up to 8 years from
promulgation of the Federal standard, or up to 8 years from
compliance with a 112 (j) standard, if the Federal standard is
more stringent than the 112 (j) emission limit requirements. We
believe that our efforts to build partnerships among EPA, State
and industry will result in most case-by-case MACT determinations
being considered equivalent to the MACT standard.

D. What has EPA done to implement the residual risk provisions
of section 112(f)? My understanding is that after
installing "maxim\am achievable control technology",
regulated companies face yet another round of regulation for
"residual risks that exceed 1 in 1 million". How many
companies will have to install additional controls over and
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above MACT to meet this requirement? How many companies
will be cdDle to meet these very stringent levels of risk?
Can EPA reliably predict a 1 in 1 million risk level in the
environment?

EPA Response :

Section 112(f) requires EPA to submit a report to Congress,
due in November of 1996, that will describe the methods that will
be used to determine if there is significant residual risk
remaining after the application of MACT regulations under section
112 (d) , and a strategy that will address ways of reducing that
risk in order to protect the public with an "ample margin of
safety". To aid in the development of this report, EPA has been
conducting case studies using currently available data on health
effects, emissions and sources to determine the most appropriate
methodology for evaluating the levels of residual risk. We have
also been improving our exposure assessment models in accordance
with recommendations of the National Academy of Science (NAS) in
their 1994 report, "Science and Judgment in Risk Assessment".
The case studies are currently being conducted on some of the
early source categories on the schedule for promulgation of MACT
rules. Therefore, it is not possible, at this time, to provide
an answer to the question of which source categories may have to
install additional controls.

While some industries may find that their HAP emissions will
need to be reduced further than MACT requires, these additional
reductions may not have to be achieved through additional
regulations and controls. Concurrently with the case study
analyses, EPA is developing a strategy for implementing any risk
reductions required. This strategy will take into consideration
the risk reductions that may result from emission reduction
strategies developed in other areas such as the urban area source
or criteria pollutant programs. Additionally, the residual risk
strategy should allow EPA, working in conjunction with States,
the flexibility to focus its attention on a smaller number of
source categories, subcategories, hazardous air pollutants, or
geographic areas in order to reduce residual risk in a more
efficient and reasonable way. It may be possible in some cases
that pollution prevention may achieve the desired risk
reductions

.

As to the question of whether EPA can reliably predict a 1
in 1 million risk level, EPA currently has many tools available
to estimate or measure emissions, to predict the dispersion of
emitted pollutants, and to estimate human exposures by both
inhalation and non- inhalation pathways. Only when these tools
are coupled with the data can determinations of the "uncertainty"
or "reliability" of the results be assessed. The existence of
data gaps decreases EPA's ability to predict a particular level
of risk without uncertainty. The NAS recognized this and
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emphasized it in their 1994 report when they stated, "the
dominant analytical difficulty in decision-making based on risk
assessments is pervasive uncertainty. . . .given the many data gaps
in our knowledge". Their "solution" was that each assessment
should contain a more detailed description of the uncertainties
created by these data gaps. The EPA has been engaged in efforts
to develop the analytical tools needed to describe the
uncertainties created by the data gaps encountered in the risk
assessment process. We are also improving the way we communicate
the risks and the uncertainties to risk managers and the public
in order to provide them with a better frame of reference for the
range of risk being presented.

E. What is the purpose of section 112(g)? What environmental
benefits will be achieved by section 112 (g) ? Will section
112 (g) continue to trigger case-by-case MACT determinations
after national MACT standards have been issued? If a company
installs case-by-case MACT under section 112 (g) , will it
also have to comply with a national MACT standard?

EPA RESPONSE:

Section 112 (g) provides the opportunity to achieve hazardous
air pollutant reductions at major sources at the time significant
changes occur, rather than waiting for national regulations. If
such controls are integral to the planning as project changes
occur, it is often more cost-efficient.

Section 112(g) achieves the following benefits. First,
anyone, in any State, living near a newly constructed major-
emitting plant will be assured that they are not being exposed to
toxic pollutant emissions that could have been avoided with
available control measures. Second, anyone, in any State, living
near an existing major-emitting plant will be assured that when
significant changes occur, that the plant owner will ensure that
the new emissions are well-controlled.

Before, and only before, a federal MACT standard is set,
section 112(g) would require a case-by-case MACT determination.
The EPA intends that if a major capital expenditure had been made
for a new piece of control equipment, should rarely be a need to
replace it later to comply with a federal MACT standard. It is
our view that sources which install controls that are
substantially as effective as those required under a subsequent
standard should not be required to retrofit different control
equipment at a later point. Moreover, the EPA expects that if a
source applies good controls at the time of construction or
modification, those controls will be closely equivalent to what
MACT will subsequently be considered to be. Consequently, the
EPA believes it is highly unlikely that any change in control
technology would be needed.
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There may be some cases where it is appropriate to apply a
subsequent MACT standard to a source with a prior 112 (g)

determination. For example, in those cases where a section
112(g) review leads to a decision not to apply any controls, and
a subsequently issued MACT standard requires 90 percent control,
the EPA believes it would be appropriate to require MACT to apply
to that source. The EPA believes that in such cases, a source
should be given up to 8 years, to comply with the MACT standard.

F. How are small businesses affected by 112? MACT standards
for these sources are optional and can be less stringent,
but section 112 (k) mandates a study of these facilities
leading to additional regulation. What is the status of the
study? How many small businesses will be regulated as a
result of this study? How many minor sources are now
regulated under section 112? How many small businesses have
closed as a result of these standards?

EPA RESPONSE:

1. How are small businesses affected by 112?

An important distinction under Section 112 is whether a
source is "major" vs. "area." Major sources are those that
exceed, even after controls, a significant level of hazardous air
emissions, regardless of size of business or number of employees.
The Small Business Act defines a small business as one that is
independently owned and operated, and not dominant in its field.
In fact, some small businesses (e.g., secondary lead smelters)
can emit high enough levels of hazardous air pollutants to be
major sources, under Section 112. As such, these sources would
be subject to MACT and permit requirements. However, most small
businesses (e.g., dry cleaners, metal platers) are area sources
and therefore may be subject to less stringent regulation than
MACT. Moreover, under Section 112, area sources may only be
regulated after a special finding has been made that they pose
some level of health or environmental threat. Hence, small
businesses that are area sources cannot be regulated unless the
Administrator does a special analysis showing they warrant
regulation, considering costs, availability of controls, etc.
Small business concerns are factored into such findings, through
informal and formal means

.

2 . MACT standards for these sources are optional and can
be less stringent, but section 112 (k) mandates a study
of these facilities leading to additional regulation.
What is the status of the study?

Section 112 (k) of the 1990 Amendments does require EPA to
submit to Congress, by November 1995, a report on a national
strategy for reducing public health risks from area sources of
HAPs . This report is required to undergo public comment prior to
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submittal to Congress, and thus, small businesses will have an
opportunity to comment on EPA' s strategic approach. Small
businesses will not be regulated, per se, as a result of this
strategy. What the strategy will do is merely make
recommendations for further EPA actions, including additional
research, but also possibly including the future regulation of
various area source categories as needed to achieve the cancer
risk reduction and other goals established in the Clean Air Act.
Any subsequent regulation of small business based on such
recommendations, however, will commence only from individual
rulemakings and will necessarily again involve the impacted
businesses as stakeholders early on.

EPA currently projects that the national urban area source
strategy will be able to take credit for many efforts already
underway that will achieve meaningful cancer reductions --

without having to recommend significant additional regulation.
The principal reason for this is that EPA is finding that it,

along with State air agencies, has already identified and
targeted for regulation --as part of the toxics program and
under the criteria pollutant programs -- many of the area sources
that contribute most significantly to public health risk. For
example, cars, trucks, buses, woodstoves, chrome electroplaters,
dry cleaners, metal cleaners, and secondary lead smelters have
already all been the attention of various rulemakings.

3. How many small businesses will be regulated as a result
of this study?

We cannot quantify the outcome at this time. If EPA finds
that any additional small businesses require attention as a
result of the Section 112 (k) strategy, it will look for creative
ways to limit emissions under various authorities rather than
assuming that add-on controls are required under the MACT
program. For example, this may involve crediting innovative
State programs already in place, or assuring that low cost
pollution prevention options are available for use by affected
facilities. For example, many States have limited woodsmoke
emissions through local prevention and curtailment programs,
which EPA would hope to credit under the Section 112 (k) strategy
rather than mandate additional national requirements on stove
manufacturers. Or, as another example, in the case of cooling
towers using carcinogenic chromium as a water treatment additive,
EPA has assured that effective substitute treatments are
available as a pollution prevention alternative.

4. How many minor sources are now regulated under section
112? How many small businesses have closed as a result
of these standards?

We assume that "minor source" means "area source" in this
context. Out of the 19 source categories for which Section 112
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standards have been set, five source categories included
regulations for area sources. [It should be pointed out that an
area source can be a large enterprise and not necessarily
operated by a small business.] In the aggregate, these
regulations apply to an estimated 120,000 area sources, mainly
small vapor degreasing operations. The MACT standard for these
sources is based on pollution prevention and work practices, and
does not cause closure of these sources.

G. In defining a major or minor source, EPA interprets the
definition in the Act of "potential to emit considering
controls" as requiring that these controls be federally
enforceable before they can count against the potential to
emit. Does this mean that a source complying with a state
regulation would not be able to take that into account in
the federal program? If the plant across the street is
subject to a federal standard, could its potential emissions
be lower, but its actual emissions higher? Why is this
fair? Please explain EPA's position on this issue.

EPA RESPONSE:

The EPA believes that the provision for federal
enforceability makes sense. For sources that truly have the
capability to emit major amounts, and avoid requirements for
Federal permits and Federal emission reduction requirements by
restricting their operations, the EPA believes there should be a
credible system to ensure that those restrictions are adhered to.
The requirement for federal enforceability increases the
credibility of the system by giving EPA the opportunity to
address instances of noncompliance. In addition, it provides
citizens the opportunity to ensure that sources in their
communities are not improperly avoiding requirements that would
decrease exposures to hazardous pollutants.

We feel there are many ways to ensure that such restrictions
do not create a burden. In a policy guidance memorandum released
on January 25, 1995, the EPA has highlighted approaches such as
general rules and general permits, to define requirements for
large numbers of sources without having to resort to individual
permits. In order to ensure that States have sufficient time to
implement any needed approaches, the memorandum provides for a
two-year transition period. Under this policy, sources emitting
less than 50 percent of the major source threshold would not be
treated as major sources. Sources emitting more than 50 percent
of the major source threshold, and for which there are State
permits limiting their emissions to less than major amounts, can
submit a certification accepting the State limits as federally
enforceable

.
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Under the current policy, therefore, both plants in the
example could take the State limits into account. Over the long
term, the EPA believes that States are taking the necessary steps
to ensure that all sources seeking area source status, and
emitting close to the major source threshold will have federally
enforceable limits.

Finally, we note that on July 21, 1995, the District of
Columbia Circuit Court of Appeals, in National Mining
Association, et.al., versus U. S. EPA, issued a decision which
granted an industry petition challenging EPA's position on
Federal enforceability. The EPA is evaluating the implications
of this decision.

H. Will facilities be able to change materials and production
operations while the section 112 (g) process runs its course?

EPA RESPONSE:

Yes. For example, if an automobile manufacturing operation
has a permit to apply a variety of types of paints, it will be
able to switch among these paints without triggering section
112 (g) . A pharmaceutical manufacturer which has a permit to make
a variety of drugs with a given chemical production train will be
able to switch from production of one drug to the other without
triggering section 112(g). In general, at sources for which the
state or local air quality agency, and the exposed public, have a
clear understanding of the scope of a plant's operations, changes
within that scope will not trigger 112 (g)

.

Where a company plans a major shift in the types of
materials an operation uses, for example one associated with a
major capital expenditure to overhaul an operation, or to change
the basic nature of an operation that was previously permitted,
such operational changes may trigger section 112 (g) if they are
not allowed for in the existing permit.

I. Will facilities making section 112(g) modifications have to
wait for technology determinations, p\iblic participation,
and EPA approval? If so, how long would this take?

EPA RESPONSE:

With respect to the length of time for the review, it is
important to understand that section 112(g) "modifications" can
involve different types of situations.

One type of "modification" is new construction at a major
source plant site that emits significant, but less than "major"
amounts. If, for example, an electronics manufacturer builds a
new building on its current plant site, the types of
preconstruction review states will wish to conduct under section
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112 (g) will likely converge with the already existing minor
source preconstruction review process, and thus add no additional
review time. At a recent stakeholder meeting, a State
representative indicated that this type of modification, that is,

involving new construction projects, would constitute the
majority of "modifications" encountered under section 112(g).

Another type of "modification, " is a modification involving
a process change to an existing operation. For example, an
automobile manufacturing facility may want to test the quality of
new types of paints which may not be allowed or envisioned by
existing permits. Another example would be an existing building
at an electronics manufacturing facility that wants to switch to
a new type of chemical to modernize the production operation at
that building. The EPA does not intend to mandate specific steps
in the administrative process for these types of modifications,
but rather to allow states the flexibility to use already-
existing processes to review them quickly if they believe review
is needed. The EPA will engage in further discussions with the
stakeholders to explore options to ensure a speedy administrative
process

.

The level of public review for these changes is likely to
vary somewhat from State to State. We do not envision an EPA
"approval" of the State's 112(g) determinations.

J. Recently, the EPA announced it intention to move to delegate
the air toxics progrsun. How would this program work? When
will it be available? What role will the stakeholders play
in developing this program?

EPA RESPONSE:

We assume that this question refers to the recent
developments to find more straightforward and less prescriptive
ways to delegate the section 112 (g) program to State and local
agencies. The EPA has recently held two meetings with
stakeholders, on June 1 and on July 7, to discuss a concept under
which the Agency would "reinvent" the April 1, 1994 proposed
regulation implementing section 112(g). Under this concept, the
Agency would promulgate a very short rule laying out basic
elements that a State rule implementing section 112 (g) must
contain. This could allow States great flexibility to use
existing air toxics programs to carry out the section 112 (g)
requirements, or to create programs tailored to their
circumstances. While specifics are being developed, this concept
has received generally positive feedback from stakeholders. The
EPA will continue to work with stakeholders, and, of course, they
will have the opportunity to comment on the rule. The EPA
currently plans to develop a final rule by late spring.
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QUESTIONS FOR MS. MARY NICHOLS FROM
SENATOR LAUGH FAIRCLOTH

QUESTION:

1. You indicated during the hearing that the level of
public participation required for permit changes will be
determined by the States and depend upon the extent of those
changes. What will EPA's role in this determination be? Will
this scheme be used for both major and minor sources?

EPA RESPONSE:

Under the Environmental Protection Agency's (EPA) August 31,
1995 supplemental proposal in the Federal Register , the level of
public participation for permit changes would be determined by
States for the vast majority of changes. Public and EPA review
would be required for the more environmentally significant
changes, such as major new sources or major modifications. For
the remainder (i.e., those that are less environmentally
significant) States would be allowed to match the level of public
review to the environmental consequence of the change. States
could exempt the smallest changes from any public review.

EPA's role in this determination would be minimal. In the
supplemental proposal, the EPA gives general criteria for States
to use in the matching process. States are also directed to
apply the standard from the D.C. Circuit case, Alabama Power Co.
v. Costle. 636 F.2d 323, in deciding which changes are de minimis
and therefore exempt from public and EPA review. Under this
approach any State that chooses to forego public review for some
changes and can support its decision with a factual record would
not have its decision second-guessed by EPA. The foregoing would
apply to changes made at any source required to get a title V
permit, whether major or minor.

QUESTION:

2. During the hearing, you indicated that EPA did not have
an economic impact analysis prepared for the Title V program,
including parts 70 and 71. What is your best estimate for the
Title V program? Please include costs to the taxpayers for
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Federal and State programs, as well as costs to the regulated
community, including costs for additional staff and consultants.

EPA RESPONSE:

Ms. Nichols testified that we are in the process of going
back and looking at the reduced costs associated with the
supplemental proposal which was published on August 31, 1995.
However, EPA did prepare a regulatory impact analysis (RIA) when
it promulgated the part 70 regulations in July 1992. The RIA
contains cost estimates for sources, State and local permitting
agencies, and EPA for the first 5 years of the program. Total
costs are estimated to be an average of $526 million for each of
the first 5 years. The cost to EPA would be $14 million (which
would be funded through EPA appropriations) . State and local
agencies would incur $160 million in costs, but this would be
covered entirely by permit fees from sources subject to the
program; there would be no cost to taxpayers. The costs to
sources would be $512 million, which includes permit fees to
cover the $160 million State and local costs.

For any Federal permit program (part 71) that would have to
be administered by EPA, the average annual costs are estimated to
be $18.6 million per year total. This estimate is from the draft
RIA prepared in conjunction with the part 71 proposed regulations
and assumes EPA will administer fully staffed and operational
permit programs in 10 States. The annual costs to EPA would be
$11.4 million and the annual costs to sources would be $7.2
million. The $11.4 million costs to EPA would be funded through
EPA appropriations (Title V requires permit fees equal to the
cost of a Federal program to be collected from sources and
forwarded to the Federal Treasury) . The RIA assumes such
programs would operate for 2 years. In fact, we believe the
actual costs will be substantially lower because we expect most
programs to operate for a matter of months at a cost of about
$3.0 million per year.

QUESTION:

3. Based on the above costs, and your own estimates of
likely emissions reductions attributed to implementation of title
V, what do you think is the cost-per-ton reduction from title V?

EPA RESPONSE:

Although we can estimate costs of the program, we do not
have specific estimates of the emissions reductions attributable
to title V. However, based on past compliance data, we believe
them to be significant. Many States have reported that companies
are in fact achieving major reductions in emissions in an effort
to comply with substantive Clean Air Act requirements discovered
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in the course of preparing their permit applications and
compliance certifications. We will be tracking this closely over
the course of implementing the program.

QUESTION:

4. You have stated that the Title V program was not
intended by Congress to be the source of new substantive
requirements. Why then does EPA condition increase flexibility
on an emissions cap?

EPA RESPONSE:

An emissions cap is hardly a new substantive requirement.
Caps have been used for many years as a way of avoiding more
stringent requirements, such as certain preconstruction
requirements, that would apply if the cap were not in place.
They are still used this way in flexible permits, including the
Intel permit.

The EPA has also promoted an approach of preapproving
certain activities, which before title V had to receive approval
individually from the State. When used in combination with a
cap, this approach can provide great flexibility, since it can
avoid entirely the need for any kind of permit revision. Flexible
permits of this type have been highly recommended by the
electronics industry. They believe this is a very effective way
to provide the flexibility to make changes that increase
emissions at some units without requiring a revision to the
permit. We agree and we have proposed to require States to
accept the cap approach if requested by a source. We also have
encouraged States to provide additional flexibility by
preapproving changes under their State preconstruction permit
programs.

QUESTION:

5. Much has been made of the White Paper, yet the simple
fact remains that it is merely guidance, which can be changed at
a whim. Would you oppose codifying in statute the concepts and
approaches laid out in the White Paper?

EPA RESPONSE:

EPA does not issue guidance on a "whim" but in fact
developed the White Paper after weeks of consultation with
industry and other stakeholders.

We do not believe it is necessary or desirable to codify the
White Paper in statute. The main purpose of the White Paper is
to clear up certain misconceptions regarding the requirements of
the permits rule. It does so simply by explaining what the rule
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minimally requires. Therefore, a change from the positions set
out in the White Paper would only result from a change to the
rule itself, which would require giving the public an opportunity
to comment. Moreover, issuing it as guidance has had an
immediate effect; it has been widely read and is being widely
implemented. We believe the sort of detailed implementation
guidance provided in the White Paper is best handled through
Agency rulemaking or policy guidance, rather than through a

change in the statute.

EPA also intends to issue additional white papers to address
other implementation concerns such as how to streamline the
permit. As with the original White Paper, EPA will work with
industry, States, and environmentalists to understand their
concerns and respond to them in the guidance. In these cases, we
would again encourage States to expeditiously implement the new
guidance

.

QUESTION:

6. EPA has stated that there are concerns in the regulated
community that EPA will issue guidance in the future which would
establish new requirements concerning the contents of a completed
application. Absent a statutory fix, how does EPA plan to
foreclose these concerns?

EPA RESPONSE:

The White Paper merely noted this as a concern that had been
expressed by some States and some in the regulated community.
Like a number of other concerns addressed by the White Paper, EPA
believes this was a misconception. Based on the response from
the regulated community, EPA's White Paper has clarified many
issues related to the application and has greatly diminished
concerns about additional guidance. We will use this same
approach to address any new issues concerning applications that
are raised from the regulated community. As with the original
White Paper, any new guidance will be developed with assistance
from our industry. State and environmentalist stakeholders. For
the reasons given in our response to the previous question, a

statutory fix is unnecessary and could delay relief to the
regulated community.

QUESTION:

7. What is the legal foundation for EPA allowing greater
optional flexibility only in those cases where a plant has agreed
to an emissions cap? Could this be viewed as an attempt by EPA
to bootstrap an emissions limitation on a record keeping permit?

EPA RESPONSE:
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Section 502(b) (10) of the Act requires State permit programs
to include provisions allowing changes at a permitted facility's
operation can to be made without a permit revision if the change
is not a title I modification and does not exceed the emissions
allowable under the permit whether expressed as a rate or in
terms of total emissions. EPA interprets this section to compel
States to issue permits containing emission caps if requested by
an applicant. Thus, if a facility's permit contains an emissions
cap set at the threshold for title I modifications (e.g., 40 tons
per year for VOC's), any change that does not exceed the cap
could be made without a title V permit revision. The change
would of course need to comply with other terms of the permit,
such as any rate-based emission limits on a unit. As we said in
response to question #4, the electronics industry in particular
has asked for permits with emission caps.

The use of emission caps to provide industry greater
flexibility and to implement an express provision of the Act
could hardly qualify as "bootstrapping an emission limitation on
a recordkeeping permit." Nor would a permit with only
recordkeeping provisions be an effective means of implementing a

flexible permit. An emissions cap is needed (and desired by
industry) to ensure that changes do not exceed certain thresholds
and become subject to State preconstruction requirements as major
modifications, or major sources subject to section 112(g)
requirements, for example.

QUESTION:

8. I am still concerned that the main defect of the
compliance certification issue remains — it appears to be an
extended fishing license for the enforcement side of EPA. What
assurances can you give me that the compliance certification
won't be used in that manner?

EPA RESPONSE:

The EPA does not expect to develop many enforcement actions
or to trigger large-scale investigations as a result of
compliance certifications required under the title V programs.
For example, EPA enforcement action would be limited to cases
where an owner or operator willfully operated without a permit in

violation of known requirements, or falsified a compliance
certification, or such similar acts. To date, EPA has not placed
a heavy emphasis on enforcement because many sources, as a result
of the operating permits program provisions, are working with
permitting authorities to identify, clarify, and resolve areas of
potential misconception concerning applicable requirements.
Furthermore, since local or State permitting authorities are
responsible for implementing and enforcing the operating permits
program, EPA enforcement action would only occur in those limited
instances in which local or State permitting authorities fail to
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take timely and appropriate corrective action. While sources
remain responsible for ensuring compliance with applicable
requirements, and thus subject to enforcement action for failing
to maintain compliance, EPA prefers to achieve compliance through
assisting sources.

QUESTION:

9. The White Paper did not address the "once in/always in"
problem. How do you intend to ensure that sources will not
become inappropriately categorized?

EPA RESPONSE:

EPA has not and does not intend to adopt a "once in/always
in" policy for title V. If, for example, a company reduces its
potential to emit (PTE) to below major source thresholds after
being subject to title V, the Agency believes such a plant should
be allowed out of the title V program. The Agency intends to
clarify this position in future white papers or policy
statements

.

QUESTION:

10. Could you discuss the veto issue in more detail? It is
my understanding that you plan to use the veto only in cases
where citizens have petitioned. How have such arrangements
worked in the past?

EPA RESPONSE:

For the first 5 years, we intend to use our veto for less
environmentally significant permit revisions only in cases where
a citizen has petitioned us. (Less environmentally significant
revisions are those where EPA allows the State to determine the
level of public review based on the environmental significance of
the change.) If a citizen's petition brings to EPA's attention a
permit revision that allegedly fails to fully or accurately
incorporate all applicable requirements, or for which required
opportunities for public review were not provided, the Agency
would review the revision for possible objection. Where its
review revealed an environmentally significant error in the
permit revision, EPA would object.

During the 5-year period, EPA will audit how well State
programs are working, and at the end of the period could decide
through rulemaking whether to continue its waiver of the veto.
EPA could still review more environmentally significant permit
revisions, such as major emission increases, without waiting for
a citizen petition.
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QUESTION:

11. EPA's response to Question III.E (small business
leniency) is limited. It explains the statutory basis for
leniency to small businesses, but does not answer why such an
approach cannot be extended to other than major sources.
EPA RESPONSE:

As we explained in our response to Question III.E., a
recently-issued policy extends EPA's new approach to small
business compliance and enforcement to major, as well as minor.
Act sources. The policy applies to all sources — major and
minor -- that employ 100 or fewer persons on a company-wide
basis.

QUESTION:

12. You have indicated that 45 States had at least some
aspect of an operating permit program prior to passage of the
Clean Air Act Amendments of 1990. Why did not EPA simply focus
on bringing those programs to full maturity instead of starting
essentially ab initio?

EPA RESPONSE:

Although 45 States had some kind of permit program, most
were not close to meeting the minimum requirements of title V.
For example, many States issued permits to new sources only, not
existing ones. Also, many State permits did not contain all
requirements under the Act, or they lacked adequate compliance
certification requirements. Many parts of existing State
programs were useful, however, and States have used them as
starting points in developing their title V programs.

QUESTION:

13. You have indicated that you expect compliance to
increase from 80 to 90 percent because of title V. On what do you
base this belief? If you believe that rule effectiveness will
increase [to] 90 percent as a result of title V, will you give
States 90 percent rule effectiveness in 15 percent and attainment
plans? Is there some reason why you believe that a State-
drive[n] program won't garner the same sort of benefits?

EPA RESPONSE:

We used the increase from 80 to 90 percent to illustrate
that a 10 percent improvement in rule effectiveness would cut
emissions in half. However, as we indicated in our response to
question 3, we do not have the information needed to quantify how



179

much of an improvement in rule effectiveness will be achieved by
title V. As we stated in our testimony on August 1, we have
performed studies indicating that some State rules were achieving
no more than and in some cases less than 80 percent of the
expected reductions in emissions; we believe this shortfall was
due to non-compliance, in part because the companies were not
aware of requirements to which they were subject. The operating
permits program will substantially improve compliance with
existing requirements, which in turn will result in improved air
quality.

Our policy for 15 percent and attainment plans is to allow
States to take credit for improvements in rule effectiveness over
80 percent based on State or local studies that account for local
factors. If States provide sufficient information for granting
the increase in rule effectiveness, we would certainly give
States credit for that increased rule effectiveness.

As to whether State-driven programs would not garner the
same increases in rule effectiveness as a title V program, our
response to the previous question points out the shortcomings of
many existing State permit programs relative to title V.

QUESTION:

14. You have asserted that there is little question that
the Title V program will improve compliance. If you know that
companies are not already in compliance, why aren't you bringing
enforcement actions against them?

EPA RESPONSE:

As mentioned in our response to Question 8, EPA initiates
enforcement action in those instances when we find that sources
are out of compliance and that local or State permitting
authorities fail to take timely and appropriate corrective
action. EPA will continue its enforcement program, but with the
advent of title V, EPA expects to gain greatly improved
compliance as sources begin to fulfill their obligations under
the operating permits program.

EPA believes that sources will be more likely to comply with
their obligations when, as a result of the operating permit
application process, these obligations are placed in written,
legal documents and compliance with these requirements is
certified initially and then on an annual basis. Absent such
documents or duties to certify compliance, EPA finds that many
sources often yield to competitive pressure at the expense of air
quality.
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In the short life of the operating permits program,
experiences shared by permitting authorities confirm EPA's
increased compliance expectations. While preparing the initial
permit application, sources are uncovering applicable
requirements of which they are previously unaware and are working
with their permitting authorities to clarify and resolve
misconceptions about applicable requirements. Similarly, while
preparing initial permit applications, sources are discovering
failures in meeting applicable regulations and taking immediate
steps to address these problems, resulting in improved
compliance.

QUESTION:

15. EPA recently indicated that it may allow States more
time to develop shelters for their synthetic minors. While we
applaud this common sense approach, we question why it cannot be
broadened. If EPA is willing to allow States to shelter
synthetic minors, will you endorse statutory language to close,
once and for all, the question of potential to emit? Also, if
EPA is willing to let States permit synthetic minors, why not
take the extra step and simply turn the title V program over to
the States?

EPA RESPONSE:

EPA's policy of January 25, 1995 provided a summary of the
approaches States can use to create "shelters" for low-emitting
sources whose potential to emit (PTE) exceeds major source
levels. The most common approaches include (1) upgrading State
operating permits in a way that creates effective and enforceable
restrictions, and (2) creating State rules or general permits
that minimize the degree to which case-by-case permitting is
needed.

In addition, this January 25 policy announced a 2-year
transition period (that is, until January of 1997) to ensure that
States have time to implement these approaches. For example,
during this 2-year period any source emitting less than
50 percent of the major source threshold, and keeping adequate
records, would not be considered a major source. The EPA
believes that by the end of the 2-year transition period,
approaches will be readily available to sources seeking to limit
their PTE.

We do not believe that a statutory fix is necessary or
advisable on the subject of PTE. Our experience is that States
are working with their sources to devise common-sense approaches
that work best in their jurisdiction. More importantly. States
are implementing limits on PTE as rapidly as they can, and as a
result, we estimate several thousand companies nationwide are no
longer major sources and therefore not subject to title V.
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The EPA plans to take actions that should be complementary
to these State efforts. First, the EPA is considering rulemaking
that would permanently exempt from the system sources that emit
low levels of actual emissions. Second, the EPA will clarify the
types of common-sense inherent limitations that can be considered
in calculating a source's potential to emit so as to avoid the
need to create a synthetic "shelter." For example, for emergency
electrical generators that operate only during power outages, we
recently issued guidance that allow operators to assume the
generator operates 500 hours per year or less rather than 8760
hours per year.

We are "turning the title V programs over" to the States as
quickly as possible, by approving State and local title V
programs. As of September 1, 1995, we have approved 17 State and
well over half of the local programs. Over the next 6 to
12 months, we expect all but a very few State and local agencies
to be running their programs.

QUESTION:

16. Why should not States be allowed five years to issue
the first round of title V permits instead of the 3 years
currently allowed?

EPA RESPONSE:

EPA already allows up to 5 years to complete issuance of
permits under the current rule for States that demonstrate
compelling reasons why they cannot issue all permits in the first
3 years. We expect about a dozen programs (including the two
with the largest number of sources - Texas and Los Angeles) to be
approved under this approach.

QUESTION:

17. Why shouldn't section 112 (r) (emergency response) and
title VI (stratospheric ozone protection) be removed from
consideration, both as a means of determining applicability and
as a source of applicable requirements?

EPA RESPONSE:

EPA recognizes that some provisions of the emergency
response and stratospheric ozone protection regulations are
inappropriate for determining applicability with, and as a source
of applicable requirements for, the operating permits program.
However, EPA believes that those regulation provisions which are
appropriate for inclusion in the operating permits program should
remain under consideration of the operating permits program. We
have taken steps to segregate individual portions of the
regulations and to remove the inappropriate regulations from the

10
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scope of the operating permits program. EPA has proposed
redefining the term "regulated air pollutant" so that the
contribution from emissions of section 112 (r) pollutants are not
included in determining applicability, unless these pollutants
are regulated under another provision of the Act. EPA guidance
contained in the White Paper reduces the applicable requirements
of section 112 (r) from requiring detailed quantities or estimates
of emissions of specific pollutants to indicating only whether or
not a source is required to submit and implement a risk
management plan.

With respect to removing unnecessary title VI requirements,
EPA proposed redefining the term "applicable requirement" to
include only those sections under i title VI that apply to capture
and recycling of ozone-depleting Substances during service and
disposal of refrigerator equipment and air conditioners. Other
requirements, such as those contained in the phase out of
production and consumption of ozone-depleting substances;
nonessential products containing chlorof luorocarbons; labeling;
and safe alternative sections, have little relevance to
individual sources and under EPA's supplemental proposal would
be removed from the scope of the operating permits program.

QUESTION:

18. There has been a great deal of concern raised over the
agency's decision that an employer must calculate its Potential
to Emit (PTE) and that only federally enforceable controls can be
considered. This presumes that State or locally imposed control
measures operating at a facility are not operating. Does the
agency in fact assume that only federally enforceable emission
control reduce air emissions -- we would appreciate a yes or no
answer. If the answer is no, then why not allow PTE to be
calculated as if the existing control measures are in fact doing
what they have been installed to do? If you believe that they
are not adequately controlling emissions, please provide very
recent data to support your view. Data 10 or 15 years old is
irrelevant because of the tremendous changes in controls and
technologies.

EPA RESPONSE:

As you may be aware, the B.C. Circuit issued an opinion on
July 21, 1995 that remands to the Agency the issue of whether
limits on potential to emit must be federally enforceable for
section 112 requirements. A separate case is pending to decided
whether limits on potential to emit must be federally enforceable
for title I requirements. Until such time as final court
decisions are made in both cases, the Agency believes it is
premature to comment on what its final position might be on this
issue.

11
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QUESTION:

19. At the hearing you responded that the average cost of a
title V permit application for a major facility was $50,000. As
you are aware, Texas Instruments Corporation stated that its
costs were $250,000. Please provide supporting documentation for
your statement. Also, please provide this Subcommittee with a
synopsis of any comments on proposed rules, letters, economic
analysis, critiques of your regulatory impact analysis that
support or challenge your numbers.

EPA RESPONSE:

In accordance with the Paperwork Reduction Act, EPA prepared
an Information Collection Request (ICR) analysis for the part 70
regulations. The ICR was approved by the Office of Management
and Budget on July 28, 1992. A copy of the ICR is attached.
Table 6 of the ICR provides estimated costs for sources for years
4 through 8 after promulgation of part 70; this includes the
period when permit applications would be due from sources. The
information indicates that large sources (with emissions greater
than 100 tons per year (tpy) ) would expend a total of 1194 hours
to apply for a permit. This includes rule interpretation,
information collection, and permit application preparation. At
$50 per hour, the hours translate into $59,700. For sources
below 100 tpy, the estimate is 660 hours of effort for a cost of
$33,000.

All the sources in table 6 of the ICR are assumed to be
major, i.e., sources below 100 tpy can be major for hazardous air
pollutants or major for ozone or particulate matter in certain
nonattainment areas. Taking into account the number of "large"
and "small" sources in table 6 and the costs for each, the
average burden for all sources would be $44,250 per permit
application. These data in the ICR supports an estimate of
approximately $50,000 in 1995 dollars. A number of sources will
be very large and complicated requiring a more detailed analysis
and a more extensive permit application, and consequently entail
higher costs such as the Texas Instruments example. The majority
of sources, however, will be more routine and their costs will be
considerably below the $5p,000 estimate.

The EPA has over thel last
>

year received general information
from various sources indi(^ating that permit application costs are
excessively high and much jmore than estimated by EPA in the ICR.
In investigating these assertions, EPA found that applicants were
frequently going far beyonjd the requirements of part 70 for the
scope and comprehensiveness of permit applications. As you are
aware, the Agency's responjse to these concerns was the White
Paper clarifying the requirements for permit applications.
Implementation of the Whiti^ Paper should bring actual costs more
in line with estimated cosvs.

12
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As you requested, attached are supporting material and
analyses prepared as a result of comments on the RIA for part 70.
These include:

o A survey of State and local agencies which provided
background information for the RIA and ICR.

o Two pages from the technical support document for
part 70 which respond to public comment on the burden
analysis.

o A summary of, and EPA's response to, comments from the
public hearing on the RIA.

o A summary of, and EPA's response to, comments of the
Small Business Administration.

13
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QUESTIONS FOR SENATOR FAIRCLOTH
FROM

SENATOR CRAIG THOMAS

QUESTION:

1. It is my understanding that the operating permit program
currently applies to "major" sources with emissions that exceed
certain threshold levels. In determining whether a mine is a
major source, does EPA require consideration of fugitive
emissions from the mine?

EPA RESPONSE:

Title V defines "major source" as including any stationary
source or group of stationary sources that are adjacent to one
another and commonly controlled and that is either a "major
source" under section 112 of the Act or a "major stationary
source" as defined in section 302 (j) or part D of Title I of the
Act ( see section 501(2)). With regard to surface mines, EPA does
not require the consideration of fugitive emissions from a mine
in determining whether the mine by itself is major under title V,

unless the mine is a major source of hazardous air pollutants
(HAPs) under section 112. As indicated in the response to
question 6, fugitive emissions of HAPs are to be counted in
determining whether a source is major under section 112.

QUESTION:

2. Mining operations often include mineral processing
plants that crush and grind ore to prepare it for the next step
in the extraction process. Mineral processing plants are subject
to new source performance standards that were adopted after EPA
initially adopted its list of fugitive emissions sources in 1980.
In determining whether a mineral processing plant is a major
source, does EPA require consideration of fugitive emissions from
the plant?

EPA RESPONSE:

As noted above, Title V defines "major source" as including
major stationary source as defined in section 302 (j) or part D of
Title I of the Act. Section 302 (j) provides that fugitive
emissions from a source may only be counted in determining
whether the source exceeds the major source threshold if EPA has
determined by rule that fugitive emissions from that category of
sources should be so counted. Part D follows section 302 (j) in

this regard.

EPA has thus far determined by rule that the fugitive
emissions of all sources subject to NSPS promulgated prior to

August 7, 1980 should be counted in making major source
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determinations. EPA has not yet conducted such a rulemaking for
NSPS promulgated on or after August 7, 1980, including the NSPS
for metallic mineral processing facilities.

The Title V regulations as originally promulgated, however,
require that the fugitive emissions of sources subject to New
Source Performance Standards (NSPS) be counted in determining
whether a source is major under section 3 02 (j) and thus under
Title V, regardless of when the NSPS was promulgated. EPA has
since acknowledged in guidance that it did not conduct the
requisite rulemaking under section 302 (j) to so expand the scope
of source categories for which fugitives must be counted.

As a result, EPA has stated in guidance that State permit
programs which do not require fugitive emissions to be counted at
sources subject to NSPS adopted after August 7, 1980 will still
be approved. Furthermore, EP.'i is revising part 70 and will
promulgate part 71 (the federal operating permit program) to
require that in determining whether a source is major under
section 302 (j) or part D and thus under Title V, fugitive
emissions from a source category subject to NSPS be counted only
if a 302 (j) rulemaking has been completed for that source
category

.

QUESTION:

3. EPA hcis adopted so-called "co-location rules" that
operate to include witliin a permit all facilities that are
located on contiguous property and under common ownership or
control. It is my understanding that, at present, EPA does not
require States to use the co-location rules to require permits
for mining or mineral processing facilities that are not major
sources if fugitive emissions are not considered. Is that
correct?

QUESTION:

4. In determining whether a facility is a major source, EPA
sometimes counts emissions from so-called "support facilities"
that perform activities ancillary to the primary activity at the
site. I understand that, at present, EPA does not require states
to use the support facility rule to require permits for mining or
mineral processing facilities that are not major sources if
fugitive emissions are not considered? Is that correct?

EPA RESPONSE TO QUESTIONS #3 AND #4:

As noted above, the Title V definition of major source
covers "any stationary source or group of stationa ry sources "

that meets specified major source or major stationary source
definitions ( see section 501(2), emphasis added). The Title V
regulations implement the above-quoted language by means of the
"collocation" provisions of the regulations' major source
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definition.

In promulgating the Title V regulations, the Agency
interpreted the collocation provisions as requiring that
adjacent, commonly controlled ("collocated") sources be combined
under certain circumstances for purposes of making major source
determinations under Title V. In general, collocated sources are
combined for purposes of making major source determinations when
they belong to the same industrial grouping as defined by the
two-digit Standard Industrial Code (SIC) issued by the Office and
Management and Budget. However, there is an exception to this
rule for support facilities. Under the support facility test,
collocated sources with different two-digit SIC codes will
nevertheless be combined where one of the collocated sources is a
support facility of the other.

Under the Agency's interpretation, the Title V collocation
provisions applied to sources regardless of whether they had been
listed by rule under section 302 (j) of the Act. Further, EPA
interpreted the Title V collocation rules as requiring that
fugitive emissions from unlisted source categories be counted
under some circumstances in making Title V major source
determinations. Mines and metallic mineral processing facilities
have not been listed by rule under section 302 (j).

The Agency has since issued guidance to the States
announcing that it no longer considers binding its interpretation
of the collocation rules as they apply to unlisted sources in
title V major source determinations. It announced that the
Agency intended to conduct further rulemaking on the proper
interpretation of the collocation rules with regard to unlisted
sources, and that until the rulemaking was completed. States
would have discretion in applying the collocation rules to
unlisted sources in Title V major source determinations.

QUESTION:

5. I have been told that EPA cannot consider mining
fugitive emissions in the major source determination unless the
agency determines by rule that the benefits of the resulting
regulation would outweigh the costs. Do you agree? Do you
intend to conduct rulemaking to examine these issues? Would such
a rulemaking discuss problems with accurate measurement of
fugitive emissions?

EPA RESPONSE:

The Agency does consider the benefits and costs associated
with listing a source category under a section 302 (j) rulemaking.
EPA has already undertaken a section 302 (j) rulemaking regarding
surface coal mines. In that rulemaking, completed in 1989, EPA
decided not to list surface coal mines. The benefits and costs
of regulation were considered in that rulemaking.
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Regarding measurement of fugitive emissions, EPA regulations
provide that only those fugitive emissions that are reasonably
quantifiable need be counted.

QUESTION:

6. A recent judicial decision appears to hold that EPA may
consider fugitive emission of substances listed as hazardous
without the rulemaking just described. Does EPA view this
decision as limited to listed hazardous substances only? Do you
believe that current techniques for measuring fugitive emissions
are sufficiently accurate to constitute a reasonable basis for
regulation? What studies or other available data would you cite
to support your views?

EPA RESPONSE:

In National Mining Assoc, v. EPA (July 21, 1995), the DC
Circuit Court of Appeals upheld EPA's decision to require, for
purposes of a section 112 major source determination, inclusion
of fugitive emissions in a source's aggregate emissions without a
section 302 (j) rulemaking.

The court's decision was limited to the question of whether
fugitives should be counted for purposes of section 112 major
source determinations without rulemaking. Consequently, EPA
views this decision as limited to listed hazardous substances,
consistent with the requirement in section 112 to count only
these substances when determining whether a source has the
potential to emit major amounts of HAPs (i.e., 10 tons/year of a
single pollutant or 25 tpy of a combination of pollutants)

.

The Agency has applied the results from a variety of testing
methods in the evaluation of fugitive emissions from mining and
other rock and ore handling operations. Many improvements to the
reproducibility and repeatability of such methods have occurred
over the past few years. These are documented in "A Review of
Methods for Measuring Fugitive PM-10 Emission Rates" (EPA/454-R-
93-037). The accuracy and precision estimates for these methods
are provided in this and other documents and are considered in
evaluating data the Agency collects. The Agency intends to
continue evaluating and improving the performance of these
methods. Nevertheless, we believe that these methods are of
sufficient accuracy for regulatory development purposes.



189

l" ^ \ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
I ^22^ ^ WASHINGTON, D.C. 20460

OCT I 6 1995

OFFICE OF
AIR AND RADIATION

Honorable Lauch Faircloth
Chairman, Committee on Environment

and Public Works
United States Senate
Washington, D. C. 20510

Dear Senator Faircloth:

Enclosed are my responses to your follow-up questions to
your I/M and Title V hearings before the Senate Subcommittee on
Clean Air, Wetlands, Private Property and Nuclear Safety as
transmitted with your letter of September 13, 1995.

At this time, I would like to correct a statement in my
letter to you of August 18, 1995, concerning vehicle inspection
and maintenance. In it we stated that funds given by us in a
grant to the Coalition for Safer Cleaner Vehicles (CSCV) for
development of technicians' training had been disbursed to
Aspire, Inc. My staff who oversee that grant have informed me
that, in fact, no funds were disbursed by CSCV to Aspire.
Rather, Aspire donated staff time and facilities to CSCV for
activities in conjunction with CSCV ' s technician training
efforts. I deeply regret the miscommunication.

If I can be of further assistance to you, please let me
know.

Sincerely

:ant Administrator
Air and Radiation

Enclosure

Recycled/RecyclabI* Pnntea wim VegelaWe Oil Based Inks on 100% Recyded Paper (40% Poslconsumer)
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ERA'S RESPONSES TO QUESTIONS FROM THE l/M AND TITLE V
HEARINGS ON 6/29/95 AND 8/1/95 BEFORE THE SENATE

SUBCOMMITTEE ON CLEAN AIR, WETLANDS, PRIVATE PROPERTY
AND NUCLEAR SAFETY

A. GENERAL CAA QUESTIONS

QUESTION 1:

Is the NAAQS for ozone set so as to separate out health effects caused by concurrent

phenomena such as extreme heat and the presence of particulate matter?

RESPONSE:

Yes, the NAAQS for ozone is set so as to separate out and consider health effects

caused or exacerbated by concurrent phenomena such as extreme heat and the

presence of particulate matter or other air pollutants. The primary (health-based)

NAAQS for ozone, as well as for other critena pollutants, generally are based on two
types of health effects investigations-experimental and epidemiology (i.e., community
based) studies. The first involves either human subjects or laboratory animals exposed
under carefully controlled conditions (i.e., heat, humidity, pollutant concentrations). The
second type of investigation is conducted by observing health effects of individuals living

in communities where pollutant levels are monitored, but other phenomena such as
extreme heat and presence of particulate matter are not controlled. The experimental

studies permit direct assessment of the impact of a particular pollutant on individuals

and groups of experimental subjects without the presence of confounding vahables
Since epidemiology studies are conducted in the "real world," they allow investigators to

analyze the impact of a particular pollutant (e.g., ozone) on human health in the

presence of other pollutants and environmental conditions, such as extreme heat. By
comparing the results of experimental and epidemiology studies at a particular pollutant

level, it is possible to evaluate the incremental impact of non-ozone environmental

conditions on human health.

QUESTION 2:

Are the NAAQS set, in any respect, to prevent additional deaths; i.e., 1 additional death
per 100,000?

RESPONSE:

The EPA has not used any specific risk goal or criterion (e.g., 1 additional death per

100,000) in setting NAAQS. When detennining a level for the NAAQS that provides an
adequate margin to protect against pollution levels that may pose an unacceptable risk

of harm, the Administrator considers such factors as the nature and severity of the
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health effects involved, the size of the sensitive population(s) at risk, and the kind and
nature of uncertainties associated W\\h the health effects studies and any risk analyses

based on those studies.

QUESTION 3:

If the NAAQS are based only on risk, and not cost, why should they not be set at levels

that are based on zero anthropogenic emissions?

RESPONSE:

As stated above, the NAAQS are set at a level which provides an adequate margin of

safety to protect against pollution levels that may pose an unacceptable risk of harm.

After the NAAQS are set, individual states must determine what reductions in

anthropogenic emissions are necessary to achieve the standards in all geographic

areas. None of the current standards requires anything close to zero anthropogenic

emissions.

QUESTION 4:

Is the air quality in the United States getting better or worse, generally speaking?

RESPONSE:

Generally speaking, the quality of the Nation's air continues to improve. Prior to the

Clean Air Act of 1 970, emissions of the six criteria pollutants and precursors, for which

EPA subsequently established NAAQS, had increased significantly. For example, from

1950 to 1970, emissions of nitrogen oxides increased 98 percent, volatile organic

compounds (precursor to ground level ozone) increased 47 percent, carbon monoxide
increased 30 percent, and sulfur oxides increased 39 percent. Since 1970, emissions

of all but one of these pollutants have declined, in some cases dramatically. Our 1993

Trends Report released last October reported the impressive reduction in lead

emissions, down by 98 percent, which is clearly the tjiggest success story. Emissions

reductions were also recorded for particulates (down 78 percent), sulfur oxides (down

30 percent), carbon monoxide (down 24 percent), and volatile organic compounds
(down 24 percent). Only nitrogen oxides (up 14 percent) showed an increase between
1970 and 1993.

The 10-year air quality trends, 1984 to 1993, showed improvements for all six

pollutants. Air quality levels for ozone improved 12 percent, carbon monoxide levels

improved 37 percent, sulfur dioxide levels improved 26 percent, nitrogen dioxide

improved 12 percent, lead levels improved 89 percent, and particulate levels improved

20 percent (because of the change in the particulate standard in 1987, the particulate
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level improvement was measured from 1988 to 1993). Despite these improvements in

emissions and air quality levels, in 1995 millions of people were living in areas which

had not attained the O3 NAAQS (see question 1 1 below).

QUESTION 5:

What is the scientific rationale for the current ozone design values? How are temporal,

spatial and meteorological considerations addressed?

RESPONSE:

The air quality design value is intended to provide a measure of how far concentrations

must be reduced to achieve attainment or, equivalently, how far the area is out of

attainment. The Clean Air Act Amendments of 1990 introduced a classification process

using the ozone design value to categorize nonattainment areas according to the extent

of their ozone problem.

The EPA design value method yields an estimate for the ozone design value that is

consistent with the current ozone NAAQS. The ozone design value is generally the

fourth highest daily maximum 1-hour concentration as the design value duhng the 3-

year compliance period. The fourth highest value is the design value, since if the fourth

highest day is reduced to the level of the standard, then there will be one day per year

above the level of the standard assuming three complete years of data.

The nonattainment area classifications were generally derived from 1987-89 air quality

data which was the most recent data available at the time of enactment. The 3-year

compliance test is designed to account for the temporal, or year-to-year, vahability in

ozone concentrations. Thus, although no direct adjustment is made for changes in

meteorological conditions, compliance is not judged on just a single bad, or good year,

but rather averaged across the 3-year compliance period. Spatial conditions are

accounted for by considehng all monitoring sites within the metropolitan area when
judging compliance. Every monitoring site in the metropolitan area must meet the

standard for the area to be in compliance with the ambient standard.

QUESTION 6:

If the NAAQS change, how will redesignations/reclassifications be performed? How
does this square with EPA's expressed concern over reclassifications which may result

from attempts to allow the use of recent data for reclassification purposes?

RESPONSE:

If a new NAAQS were adopted, it would provide an opportunity to reexamine a number
of issues concerning the implementation of the current programs. Toward this end, the
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EPA has established a Subcommittee under the Clean Air Act Advisory Committee (a

group of outside consultants from a variety of industries, state and local governments

and environmental groups) to provide advice and recommendations on implementing

possible new NAAQS for ozone and fine particles, as well as implementing a possible

new regional haze reduction program. The Subcommittee is comprised of

representatives from industry, environmental groups, state, local and tribal

governments. The EPA has charged the Subcommittee to examine key aspects of the

existing implementation programs (including designations and classifications) for ozone
and PM, and to provide for more effective approaches that could integrate broad

regional and national control strategies with more localized efforts.

If there is a change in the NAAQS that replaces the current standard, EPA would use

the input from this consultative process to help determine what the appropriate new
classification system is for designating areas as attainment or nonattainment. The EPA
would then establish, through full public notice and comment rulemaking, the new
system; evaluate all existing air quality data; and make new designations and
classifications. The Clean Air Act provides that designations under a new or revised

NAAQS occur within three years of the promulgation of the new or revised NAAQS,
based on the air quality of each area as well as its contribution (if any) to air quality

problems in nearby areas. The Act further provides that at the same time that, or after,

EPA designates areas as nonattainment, EPA may classify those areas based on the

severity of the problems and the availability and feasibility of control measures that may
be necessary to provide for attainment. These provisions grant EPA broad flexibility in

designating and classifying areas.

QUESTION 7:

How many exceedances were there nationwide in 1988? How many in 1995? Could

you characterize the meteorological conditions of those years?

RESPONSE:

In 1988, the number of hourly ozone exceedances totaled 6006 nationwide. States are

not required to report the official 1995 air quality data until the spring of 1996. However,

early indications are that the number of hourly ozone exceedances will likely be more
than 1350 nationwide. The 1995 exceedances are estimated from data that has not

been through quality assurance procedures yet and therefore should be treated as an

estimate.

Comparing the 1995 and the 1988 episodes, it was found that they both are associated

with stagnant weather systems* The temperatures and wind patterns are very similar.

But the July 1995 episode was much more humid. Because higher relative humidity

has a negative effect on ozone production for high temperatures, the net effect is that

the meteorological conditions of the July 1995 episode were somewhat less conducive

to ozone formation than July 1988. It is clear that the reductions in ozone precursors
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associated with Clean Air Act implementation has had a very positive impact on

reducing the number of exceedances that have occurred nationwide.

QUESTION 8:

You have indicated that state-enforceable limits are acceptable to detenvine potential-

to-emit. This indicates to me that EPA believes that State programs - both permitting

and enforcement ~ are equivalent to federal programs. If state-enforceable limits are

acceptable to determine such an important component of the Title V program, why
shouldn't the whole program be tumed over to the States?

RESPONSE:

We are turning the Title V program over to the states. Once their programs are

approved, the states will implement Title V by accepting permit applications, issuing

permits, etc. This approval process is making rapid progress. As of mid-September,

1995, 21 state and 36 local programs were approved. We expect these numbers to

increase substantially in the next several months as EPA finally approves programs

currently proposed for approval.

In January 1995, EPA issued a transition policy that allows use of state-enforceable

limits for two years (up to January 1997) to limit potential to emit. This was an interim

policy, intended to give states time to adopt federally-enforceable limits, and did not

convey EPA acceptance of state enforceable limits on a permanent basis.

The answer to your question about why EPA's acceptance of state-enforceable limits

under this policy shouldn't equate to broad acceptance of state-run programs for many
other purposes, such as Title V programs is that existing state programs, although well-

suited for their intended purpose, are limited in scope and lack the features required of

a Title V program. For example, state NSR programs address only SIP requirements at

new sources and modifications at existing sources; they do not cover all existing

sources or requirements under the Act outside of the SIP, such as requirements for

hazardous pollutants or acid rain. State operating permit programs also usually cover

only SIP requirements.

EPA does believe that certain state programs are acceptable for determining potential-

to-emit. State new source review (NSR) programs approved by EPA, state prohibitory

rules and federally-enforceable state operating permit programs are three such

programs. EPA approval of these programs in no way means that they are suitable as

replacement Title V programs, as your question might imply. Indeed, limits on potential-

to-emit under these state programs are often taken so that companies may avoid Title

V.

However, the features lacking in many existing state programs are often those essential

to improving compliance with the Act, which is the main objective of Title V programs.
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Examples of these features include initial certification of compliance with all

requirements of the Act, annual certification of compliance with permit terms, prompt
reporting of deviations from the permit, a compliance schedule for out-of-compliance

sources, citizen access, and ensuring major sources have adequate monitoring .

Through these features, a Title V program improves compliance with existing

regulations, and allows states to avoid adopting more stringent and more costly

regulations to improve air quality. Without these features, existing state programs
would not provide the benefits of Title V and it would not be equitable to treat them as
equivalent to states with approved Title V programs.

QUESTION 9:

How many states have toxics programs?

RESPONSE:

The September 1993 EPA National Air Toxics Information Clearinghouse (NATICH)
database report on air toxics activities indicates that 31 state agencies have an existing

air toxics program. None of these programs includes all of the requirements of Title V of

the Clean Air Act.

QUESTION 10:

You reference a "margin of safety" in setting the NAAQS. What, in parts per billion, do
you estimate the margin of safety to be for the ozone NAAQS?

RESPONSE:

In setting NAAQS, EPA has recognized that some risk may remain. Since EPA is

unable to identify a specific threshold or zero risk level for ozone, there is no specific

concentration interval that represents "the margin of safety." Concerning the "threshold"

issue. EPA cited in its 1978 ozone proposal notice (43 FR 26965) the following

conclusion:

. . . that no clear threshold can be identified for health effects due to

ozone Rather, there is a continuum consisting of ozone levels at which

health effects are certain, through levels at which scientists can generally

agree that health effects are less certain and harder to identify. Selecting

a standard from this continuum is a judgment of prudent public health

practice and does not imply some discrete or fixed margin of safetv that is

appended to a known 'threshold'. [Emphasis added.]
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At the September 19-20, 1995 meeting of the Clean Air Scientific Advisory Committee
(a group of outside scientific experts) on EPA's draft criteria document and draft staff

paper for ozone, the Committee reaffirmed the view that, based on currently-available

scientific information, there is no clear threshold level for ozone and no zero risk level

above background concentrations.

QUESTION 11:

There has been much discussion about exposed populations. For ozone, could you
indicate how many people reside in those counties in nonattainment; how many of those

people are likely to be outside dunng a violation episode; the length of time you estimate

such people remain outside; and the fraction of such people who may be considered to

be in high nsk categories (i.e., young children, the elderiy, etc.)?

RESPONSE:

As of September 1, 1995, there are 1 17 million people living in classified ozone
nonattainment areas. The EPA has prepared several exposure analyses as part of the

review/ of the ozone NAAQS which estimate population exposure for the general

population, outdoor workers, and outdoor children in nine urban areas around the

United States. Since ozone can penetrate indoors, especially in non-air conditioned

buildings, exposures of concern are not restricted solely to outdoor exposures. While
EPA cannot generalize how many people are likely to be outside during a violation

episode, the available human activity data suggest that a substantial number of children

and "outdoor workers" (e.g., farmers, construction workers, etc.) spend a significant

amount of time outdoors during the summer months when ozone levels are highest.

For example, about 47 percent of preteens (ages 6-13) and 31 percent of teenagers

(ages 14-18) are judged to be active outdoors and spend at least 4 1/2 hours outdoors

daily during the months of June, July and August. For the nine urban areas analyzed,

this represents about 3. 1 million children out of a total population of about 41.7 million

people. For these same nine urban areas, the number of outdoor workers is estimated

to number about 1.0 million persons. Based on limited human activity data, it is

estimated that these outdoor workers typically spend from 4 to 16 hours outdoors on
workdays. The EPA does not have estimates for other potential high risk groups like

asthmatics or other groups with respiratory disease due to the scarcity of human activity

data for these groups.

QUESTION 12:

What is your best estimate of the costs incuned in trying to reach attainment?
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RESPONSE:

No recent estimate exists of the costs of attaining the ozone standard based on the

1 990 Clean Air Act. However, as a part of its efforts to review the current ozone

standard, the Agency is developing baseline costs for attaining the current ozone

standard These cost estimates are scheduled to be available in June 1996.

B. QUESTIONS ON l/M

QUESTION 13:

Of what relevance are studies of the benefit/effectiveness of l/M that employ data from

pre-1981 vehicles? Will EPA's certification rules for 1981 and later model years, which

have the effect of limiting the adjustability of motor vehicles, tend to make data from fully

adjustable cars unrepresentative of more recent model years?

RESPONSE:

The Portland studies, to which your question appears to refer, show that a well run

penodic emissions inspection program (i.e., one in which tests are properly done, the

motorist compliance rate is good, and effective repairs are performed) is capable of

getting substantial emissions reductions. Your question about the effect of changes in

vehicle technology since that time is a good one. The fact that vehicle technology has

changed raises two questions: have the changes eliminated the in-use excess

emissions problem (i.e., do we still need l/M?), and (if the in-use excess emissions

problem persists and we still need l/M) what elements of the Portland program have lost

their effectiveness as a result of the changes? A number of recent studies in which

emission measurements were taken on large numbers of vehicles, such as tunnel

studies conducted by a number of independent researchers, EPA's analyses of IM240

results from Indiana and Arizona, and the California Pilot study conducted by the

California Air Resources Board, all indicate that excess emissions problems persist

despite the penetration of fuel-injected and computer-controlled vehicles into the fleet.

However, these changes in vehicle technology have made the tests used in l/M

programs in the past, the idle and two-speed tests, much less effective at identifying

high-emitting vehicles. For this reason, EPA has focused on developing improved test

procedures, such as the IM240 and, more recently, the ASM which show promise of

being better able to identify high emitters among new technology vehicles (see the

answer to question number 1 5 for further discussion of this issue). Similarly, EPA's

Vehicle Maintenance Initiative is geared toward making training available to better

enable technicians to repair vehicles failing the new tests and to do better emissions

repairs in general.
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QUESTION 14:

With respect to the data EPA relies upon concerning l/M efficacy: How many of the

failures to comply that EPA credits l/M with finding and correcting were caused by
improper use of leaded gasoline or catalyst removal? Now that leaded gasoline is far

less available, of what relevance is that data?

RESPONSE:

The credits in the MOBILE model for the idle and two-speed tests have never assumed
any detection of misfueling. Misfueled vehicles were omitted from the datasets from

which credits for these tests were developed. l/M programs obtained credit in the past

through visual inspections of the fuel inlet restrictor and the tailpipe lead test. As the

availability of leaded gasoline has diminished, updated versions of the model gave less

credit for these checks. MOBILESa assumes that leaded gasoline disappears

altogether in 1995, hence no credit is given for detection of misfueling for program

scenarios in 1995 or later.

QUESTION 15:

What levels of false failures does EPA anticipate (failures of "commission")? How many
failures (people) does that translate into? How much will it cost for those failing falsely

to prove compliance? Given the rates of errors of commission, how many people are

statistically likely to fail falsely twice ?

RESPONSE:

Error of commission rates depend upon the type of test used and the stringency of the

pass/fail standards or cut points. With any test, cut points can be raised or lowered

depending upon the level of emission reductions that are sought through the l/M

program. Lowering the cut points results in more failing vehicles and, up to a point,

more emission reductions. However, lowering the cut points also increases the risk of

false failures or errors of commission. With ERA'S recent flexibility amendments to the

l/M rule, and the additional credit options the agency has published, the range of test

types, and the stringency of cut points likely to be used in enhanced l/M programs has
expanded considerably. Therefore, there is no good way to estimate the numbers of

people that might be affected by errors of commission. Please note, however, that

errors of commission can be eliminated by raising the cut points. The more accurate a

test is in identifying vehicles with excess emissions, the tighter cut points can be without

causing errors of commission.

The IM240, at cut points of 0.8 grams per mile (gpm) HC, 15 gpm CO, and 2.0 gpm
NOx, identifies 92 percent of excess HC emissions, 68 percent of excess CO
emissions, and 83 percent of excess NOx emissions. Error of commission rates at

these cut points are less than one percent. Data from the California Pilot Program
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appear to indicate that the Acceleration Simulation Mode (ASM) test with cut points set

to achieve similar identification rates has error of commission rates of about one
percent. However, it is important to note that this study was conducted under laboratory

rather than field conditions, and that field testing by EPA has shown that, when ASM cut

points are tightened to achieve identification rates similar to the IM240 at the cut points

listed above, error of commission rates range from 5 to 10 percent.

The two-speed test, at the standard cut points of 221 parts per million (ppm) HC and 1 .2

percent CO only identifies 34 percent of the excess emissions from 1983 and later port-

iiuel injected high emitters and 62 percent of excess emissions from super emitters of

the same age range and technology type. The false failure rate at this cut point level

ranges from less than one percent to roughly three percent. Lowering the cut points to

100 ppm HC and 0.5 percent CO raises the HC identification rate to 78 percent, but also

raises the false failure rate to 1 5 percent. With regard to the anticipated expense, a

motorist experiencing a false failure could pass by simply driving the vehicle until it is

fully warmed up, return for a retest, and pass without spending any money at all. It is

also possible for such a motorist to buy some repairs and then pass the retest for

reasons only partly related to the repairs that were done. Due to the many possible

scenarios, it is impossible to state a cost figure for repairs necessary to pass if a vehicle

is falsely failed.

QUESTION 16:

Using modeling and data from 2 serious nonattainment areas of your choosing, please

provide the emissions reductions anticipated by EPA for l/M and fleet turnover annually

for the years 1995-2000.

RESPONSE:

EPA's Office of Mobile Sources does not have local age distributions, vehicle mile

traveled (VMT) distributions, projected VMT growth rates, or other such data available

for different urbanized areas. Our staff have done an analysis using national average

figures, as is described below. An analysis using actual areas could be done, but more
time would be required to obtain and analyze statistics for the urbanized areas under

study. While the use of data for specific areas might result in different percent reduction

figures from those obtained using national averages, the size of the reductions from l/M

and fleet turnover relative to each other would be little changed.

The table below shows emissions reductions for l/M and fleet turnover that have been
estimated using MOBILESa. The l/M program assumed in this scenario is an annual

test-only program meeting EPA's high enhanced performance standard with cut points

phased in as described in EPA's Technical Guidance document on IM240 and
functional evaporative testing. The proportion of the emissions reductions attributed to

l/M are determined by subtracting the annual emissions reductions MOBILESa
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estimates would occur if no l/M program were in place from the total emissions

reductions projected by MOBILESa for the l/M program under consideration.

Year
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evaluated with actual program data to determine whether they are getting the emission

reductions to which the state committed in its SIP.

QUESTION 18:

This concept of a protocol to evaluate test-and-repair programs is interesting, but I have
heard that EPA has made excessive, unnecessary, and unduly burdensome requests of

Virginia and Utah to demonstrate their program proficiency. We keep coming back to

the same point. Why can't EPA simply give full credit initially to all programs and then

audit actual reductions at some point down the road? Would EPA be more likely to take

such an approach if States promised to take measures to compensate for any shortfall

in reductions?

RESPONSE:

EPA staff have had extensive on-going discussions with state personnel in both Utah

and Virginia to develop the test-and-repair evaluation protocol. In the course of these

discussions, the state personnel have not indicated to our staff that our requests or

ideas represented excessively burdensome requests for them. EPA is sensitive to the

concerns of the states and we wish to be reasonable. If any of the states with whom the

agency is conducting effectiveness evaluations were to indicate to us that we were
making unreasonable demands, we would certainly take action to remedy that situation.

Your suggested approach of giving all l/M programs full credit initially is the approach

EPA took when l/M programs were being implemented for the first time and there was
no past performance upon which to judge the likely effectiveness of different program

types. However, states and EPA now have many years of experience in overseeing l/M

programs. Common sense, and the language of the Clean Air Act require that EPA
apply this experience to the assessment of the likely effectiveness of proposed

programs. The Agency has explored the idea that EPA give full credit to test-and-repair

programs initially if states commit to measures to improve the program should a

subsequent analysis show that emissions reduction targets are not being met. When
the l/M regulations were proposed, in July 1992, they included such a provision ~

termed "provisional equivalency." Test-and-repair advocates indicated they were not

willing to commit to compensating measures and opposed this provision. States

interested in implementing hybrid or test-and-repair have not indicated an interest in

such an approach in their negotiations with EPA.

QUESTION 19:

How many l/M audits does EPA perform each year? How many covert and other audits

(counting individual vehicles) does EPA perform annually? How many do the States

perform? What are these sample sizes (EPA and the States considered separately)

compared to the total number of annual tests perfonved nationwide?

21-222 0-95-8
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RESPONSE:

EPA's report entitled "Quantitative Assessments of Test-Only and Test-and-Repair l/M

Programs" is enclosed with this response. Appendix A gives a complete listing of all

the audits performed by the Office of Mobile Sources. The number of covert audits

performed by the states varies from state to state, and in some states the vehicles used

in the covert audits are not set to fail the test. EPA did not use covert audit data where

vehicles were not set to fail in its analysis of the relative effectiveness of test-only and
test-and-repair programs. The numbers of covert audits performed by states indicated

in Figure 2 of the report give a reasonable representation of the range of numbers of

covert audits performed by the states. The ratios of covert audits done in a state to the

number of licensed stations in that state range from five percent in Massachusetts, to 94

percent in Colorado (given that covert audits are conducted to assess the performance

of inspection stations, EPA believes that the ratio of covert audits to the number of

licensed stations is a more relevant measure of the adequacy of the auditing effort than

the ratio of audits to number of inspections performed).

QUESTION 20:

With respect to the equity concerns raised concerning the repair waiver, you indicated

that States have adopted special provisions to help lower-income people pay for

necessary repairs. Could you discuss whether this approach might be considered an

unfunded mandate? Should EPA participate in some funding mechanism to help States

and their lower-income citizens pay for l/M repairs?

RESPONSE:

Neither the Clean Air Act nor EPA's regulations require states to implement repair

assistance programs. Any state that were to implement such a program would do so of

its own initiative, not in response to any federal requirement. With regard to your

question of whether EPA should participate in some funding mechanism to help states

and their lower-income citizens pay for repairs, the states have not indicated that they

look to EPA to assist with such a program.

QUESTION 21:

Does the l/M regulation require programs to take into consideration driving times (not

distance), including the "ping-pong" effect?

RESPONSE:

Section 51.355(b) of the l/M regulation states that "(t)he SIP shall demonstrate that the

network of stations providing test services is sufficient to insure short waiting times to

get a test and short driving distances." When the regulation was proposed, EPA asked
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for comment on what parameters should be included in the convenience requirements

and whether the regulation should include limits (e.g., should average waiting times be

limited to something like fifteen minutes). The bulk of the comments were to the effect

that, while a convenience requirement in the regulation was a good idea, states should

be given wide latitude in defining convenience for the affected populations.

QUESTION 22:

Could you discuss the l/M contracting experience in Connecticut?

RESPONSE:

Connecticut has had a contractor-operated centralized program for many years. It has

been a well-run program, it has enjoyed good public acceptance and there have been
very few complaints. The state entered into a contract, in March 1994, with Envirotest,

the successor company to the previous contractor to operate the enhanced l/M

program.

l/M testing contracts are awarded and negotiated privately between the states and the

contractors. EPA is not involved in the process. Information on this could be obtained

by contacting the state directly.

QUESTION 23:

l-low many (and which) States have postponed or canceled the implementation of a test-

only l/M-240 based program? Why?

RESPONSE:

Enclosed is a status report on the implementation of enhanced l/M in the various states.

It indicates which states have canceled or postponed implementation of test-only

IM240-based programs. In most cases, EPA has not been fully informed of why this

decision was made. For example, in Texas the stated reason for canceling the program

was motorist complaints. However, the legislative effort to cancel the program was
announced before the program started officially testing vehicles. Hence, it is clear that

other factors were involved; however, EPA has not been informed of what they were.

QUESTION 24:

What were the appropriations and staffing levels for the Office of Mobile Sources from

FY 1988-FY 1995?

RESPONSE:

See attached chart for QMS appropriations and staffing levels.
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OFFICE OF MOBILE SOURCES
RESOURCES FY 1988 to FY 1995

(Dollars are in Millions)
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ENHANCED I/M STATUS

State Key Items Current Events

Arizona

Overall Implemented. Running Smoothly

Full SIP Approved 5/8/95

Enhanced Stan Date January 1995

Planned Network Type Test-Only

IM240 program implemented January 1 and is now running

smoothly. Averaging 12 vehicles per hour through the lane,

as designed. Motorist satisfaction back to normal levels

after transition to new program. Conducting large-scale

remote sensing study.

California - Enhanced Areas

Overall Proceeding Smoothly

Full SIP Submitted/Complete 6/30/95

Enhanced Start Date November 1995

Planned Network Type Hybrid

New program design exceeds low enhanced standard, but

does not meet high enhanced. Final rules needed before

SIP can be approved. Program implementation underway
and testing is expected to partially begin by November
1995. Hybrid system will use ASM testing. Sacramento
began limited I/M test-only testing in August 1995.

Colorado - Enhanced Areas

Overall Implemented

Full SIP Conditionally Approved 11/8/94

Enhanced Start Date January 1995

Planned Network Type Test- Only

The contractor is still having dynamometer problems
which lead to lane down time and average wait times in

excess of 15 minutes (the contract requirement). The
contractor has been fined $395,000 for wait time problems.

Greely begins RSD testing on 10/1/95.

Connecticut

Overall Phase-in Proceeding Smoothly

Full SIP Submitted/Complete June 1994

Enhanced Start Date January 1996

Planned Network Type Test- Only

Voluntary IM240 testing underway. State considering

switch to ASM. Mandatory testing to be phased in by
January. Current program running smoothly.

Delaware

Overall Proceeding Smoothly

Full SIP Submitted/Complete 2/24/95

Enhanced Stan Date July 1996

Planned Network Type Test- Only

SIP submitted and found complete March 3. The state

began in July the pressure check and visual checks of

emission controls. Will amend SIP in September to include

modeling and administrative changes to its regulation.

District of Columbia

Overall Proceeding. Minor Problems

Full SIP Submitted/Complete 7/13/95

Enhanced Stan Date January 1998

Planned Network Type Test-Only

The State submitted their SEP to the region on July 13, 1995.

The Region found it complete on July 14, 1995. A letter of

completeness was sent to the District on July 14, 1995. SIP

calls for RSD screening of fleet and IM240s on only 60%
of cars, without explanation or detail. A redesignation

request was submitted for CO on Sept. 18, 1995.

Georgia

Overall Proceeding. Minor Problems

Full SIP Submitted/Complete 12/29/94

Enhanced Start Date July 1996

Planned Network Type Hybrid

A pre hearing SIP for age-based hybrid submitted to EPA
for comment. Decentralized test-only network planned for

cars older than 6 years and decentralized, test-and-repair

network for newer cars. Should achieve high enhanced
I/M credit. Public hearing set for August 16.

Illinois

Overall On Hold

Full SIP Submitted/Complete 6/29/95

Enhanced Stan Date January 1997

Planned Network Type Test-Only

Request for Proposals has been prepared and will request

bids on three testing scenarios: IM240, two-mode ASM,
and one-mode ASM.

Page I October 10. 1995
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ENHANCED I/M STATUS

State Key Items Current Events

Indiana

Overall

Full SIP

Enhanced Stan Date

Planned Network Type

Proceeding Smoothly

Submitted/Complete June 1995

December 1995

Tesl-Only

Louisiana

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold, Evaluating Alternatives

Submitted/Complete 8/22/95

Test-and-Repair

State taking advantage of new flexibiltiy for low enhanced
I/M program. A public hearing was held on August 2,

1995.

Maine

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Terminated

Conditionally Approved 11/3/94

Program terminated in March. Proposed 15% plan and
attainment plan do not include I/M. There is no legislative

authority for an I/M program.

Maryland

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Phase-in Proceeding Smoothly

Submitted/Complete 7/12/95

June 1996

Test-Only

Voluntary IM240 testing underway. Mandatory IM240
testing set for June 1996. Program operating smoothly for

now. A redesignation request was submitted for CO on
Sept. 18, 1995. More committee hearings will be held in

Nov. 1995.

Massachusetts

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Program Proposed

Submitted/Complete 12/29/94

State is considering a decentralized, test-only system to

meet the high enhanced performance standard. State has

requested assistance in developing interest in a franchise

approach.

Missouri

Overall

Full SIP

Enhanced Start Dale

Planned Network Type

On Hold. Evaluating Alternatives

Submitted/Complete 9/1/94

January 1997

Test- Only

State sued over Clean Air Act requirement to achieve a 15%
reduction by 1996; basing claim on State's rights provision

of constitution. Arguments completed but no court

decision yet. State legislature has deleted funds for

program for 1995. State has met with EPA to discuss

options.

Nevada - Las Vegas

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold, Evaluating Alternatives

Submitted/Complete 7/28/94

State hopes to demonstrate CO attainment without I/M and

is planning a low enhanced I/M program. An amended
SIP will be submitted.

New Hampshire

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold, Evaluating Alternatives

Conditionally Approved 10/12/94

The State is considering options under EPA's flexibility

rule. The State recently revised legislation to take

advantage of the flexibility. The program is expected to be

either a hybrid or a test-and-repair system. In addition, the

State plans to exempt new cars from the program.

Page 2 October 10. 1995
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ENHANCED I/M STATUS

State Key Items Current Events

New Jersey

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Proceeding Smoothly

Submilled/Complele 7/24/95

January 1997

Hybrid: Age and Retest Based

State is in the process of implementing a hybrid program.

Emergency rules were adopted on August 28, 1995.

New York

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Program Proposed

Submilled/Complele 8/2/95

January 1997

Hybrid

State has proposed a hybrid program for New York City

that would meet the high enhanced performance standard

and two alternative programs for upstate New York that

would either meet the low enhanced standard or the new
OTR low enhanced standard.

Ohio

Overall

Full SIP

Enhanced Stan Dale

Planned Network Type

Proceeding Smoothly

Approved 4/4/95

January 1996

Test-Only

State has opted to implement enhanced, test-only IM240 in

Cincinnati, Cleveland and Dayton (only a basic I/M
program required by the Act in these areas). Dayton was
redesignated as attainment for ozone in May 1995. Toledo
was redesignated for ozone attainment in August 1995.

Pennsylvania

Overall

Full SIP

Enhanced Start Dale

Planned Network Type

Suspended

Disapproved 4/13/95

State considering options under EPA flexibility proposals.

Redesignation requests are in the Regional office for review

for Pittsburgh and Reading. On September 1 1 , 1995 a

Federal Register notice was published announcing EPA's
April 13, 1995 disapproval.

Rhode Island

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold. Evaluating Allernati\

Submitted/Complete 1/95

December 1995

Test-Only

Governor held a conference on March 24 on I/M options.

Direction not decided.

Texas

Overall

Full SIP

Enhanced Stan Date

Planned Network Type Hybrid

Program Proposed

Approved 8/22/94

Texas proposed three alternative I/M program designs

consistent with EPA's flexibility rule, and is now focusing

on the Motorist's Choice option which is a hybrid system

using an idle or loaded mode test.

Texas - El Paso

Overall

Full SIP

Enhanced Stan Date

Planned Network Type

Terminated

Approved 8/22/94

Three options proposed by State. None would appear to

meet low enhanced performance standard without

modification. EPA has provided comments to State.

Utah

Overall

Full SIP

Enhanced Stan Date

Planned Network Type

On Hold. Evaluating Alternatives

Submitted/Complete 11/94

Test-and-Repair

EPA continues to work closely with the Utah to evaluate

the effectiveness of the existing network. A protocol for

the analysis has been drafted and is under joint review.

Weekly meetings are being held between County, State,

and EPA staffs. Analysis of 1.5 million records for Salt

Lake County is underway. Other counties will follow.

Page 3 October 10, 1995
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ENHANCED I/M STATUS

State Key Items Current Events

Vermont

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold, Evaluating Alternative

Sanctions Imposed 9/6/94

Stationary source offset sanctions went into effect

September 6, 1994. Tliere was news tiiat Vermont is

going to do a decentralized low enhanced I/M performance
standard meeting the OTR Flex rule requirements.

Virginia

Overall

Full SIP

Enhanced Start Date

Planned Network Type

On Hold. Evaluating Alternative

Submitted/Complete 7/19/95

Tesl-and'Repair

EPA working with State to evaluate current network
effectiveness.

Washington

Overall

Full SIP

Enhanced Start Date

Planned Network Type Test-Only

Implemented. Running Smoothly

Submitted/Complete

SIP meeting low enhanced performance standard was
submitted to EPA on Aug 14 .

Wisconsin

Overall

Full SIP

Enhanced Start Date

Planned Network Type

Proceeding Smoothly

Conditionally Approved 1/12/95

July 1995

Test-Only

State moving smoothly toward program implementation of

test-only, IM240 program. In process of meeting terms of

conditional approval.

Page 4 October 10. 1995
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Executive Summary

Quantitative Assessments of Test-only and Test-and-Repair I/M Programs

In the early 1980s, EPA established I/M program credits after conducting a large-scale study of
the test-orily I/M program in Portland, Oregon.

For the enhanced I/M rulemaking, EPA used data from over 10,000 covert audits to assess the

effectiveness of I/M programs. These results, along with the tampering survey data, form the

basis for EPA's 50% effectiveness discount for test-and-repair programs. (It is important to

note that covert audits assess the inspector's response to strangers, not to regular customers
with whom there is an on-going business relationship that might be jeopardized by a test failure

and resulting undesired repairs. Hence, these data may underestimate the actual extent of

improper testing in test-and-repair programs.)

• Over 10,000 covert audits conducted by state agencies with vehicles set to fail the

tailpipe test and/or the visual anti-tampering inspection show that improper testing in

test-and-repair programs occurs 48% of the time.

• 293 covert audits conducted in 12 test-and-repair states by EPA, also with vehicles set

to fail, show improper testing 81% of time.

• Audits of 49 test-and-repair I/M stations in Missouri and New York, both of which use

the most advanced BAR90 analyzers, found improper emission testing 34% and 46%
of the time on the initial test. Taking into account retests, improper emission tests are

estimated to occur between 56% and 71% of the time.

• Audits of 1 3 test-only programs found no instances of improper emission testing on
either initial tests or retests.

• Visual inspections are conducted in a few test-only programs and improper testing has

been found in those that had not implemented quality assurance programs. Good
quality assurance resulted in only rare occurrences of improper visual tests.

EPA used data from national tampering surveys of over 60,000 vehicles to assess the

effectiveness of anti-tampering programs

• Tampering survey data taken in Portland, Oregon, the site of a test-only program, were

used as the original basis for tampering check credits in the MOBILE model. These
credits recognized visual check effectiveness levels ranging from 33% - 95%, varying

with type of check.

• Subsequent state and national tampering surveys in test-and-repair states, show that

test-and-repair programs have not been as effective in finding and fixing tampered
vehicles.

The California I/M Review Committee conducted a study involving 1100 cars that were
recruited, screened, and sent to test-and-repair stations for testing and repair.

The Committee concluded that vehicles were inspected correctly only 24% of the time.

There was no significant change in inspection effectiveness from the previous study,

despite the introduction of BAR90 analyzers and tougher enforcement.
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• The Committee also found that the emission reduction shortfall from the program
ranged from 59%-68% depending on pollutant.

EPA used all of these data to adjust the emission reduction credits in M0BILE5a to reflect

current knowledge about the effectiveness of test-only and test-and-repair I/M programs.

Testimony and other comments on EPA's proposed option, to grant provisional equivalency to

test-and-repair enhanced I/M programs pending a subsequent demonstration of equivalent

emission reductions, overwhelmingly indicated that there is no known way to make test-and-

repair program equivalent to test-only.

The conflict of interest in test-and-repair programs for failing a good customer is likely to

intensify in enhanced I/M programs where that customer would face as much as $450 in repair

costs.
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1.0 Introduction

Over the last 15 years, EPA has amassed a vast array of quantitative information about the

effectiveness of inspection and maintenance programs. Many thousands of vehicles have been
involved in studies, covert audits, and other investigations that contribute to this array of data.

EPA has used these data in developing the emission reduction credits that are available to I/M
programs in the MOBILE model, currently MOBILESa. These data came from audits of I/M
programs conducted by both EPA auditors and state auditors, dozens of tampering surveys

conducted on roadways across the country, and studies conducted by states and EPA laboratories

(or contractors to EPA). This paper explains these data and the methodologies used to acquire the

information.

There are three primary sources of data that EPA uses to establish credits: audit data,

tamperijig survey data, and, for lack of better tenn, sjjecial study data. Each of these sources wiU
be discussed in depth in the following sections. Before getting into the details of these data,

however, it is useful to review the requirements of the Clean Air Act and the process EPA went

through to establish the I/M rules.

2.0 Background

The Clean Air Act Amendments of 1990 (the Act) require serious and worse ozone areas

and carbon monoxide areas with a design value over 12.7 parts per million to implement an

enhanced I/M program. The Act requires EPA establish a performance standard for enhanced I/M
programs, to establish binding guidance (i.e., regulations), and to require that enhanced programs
have certain specified features. The most controversial of those required features is specified in

§182(c)(3)(C)(vi):

Operation of the program on a centralized basis, unless the State demonstrates to the

satisfaction of the Administration that a decentralized program will be equally effective.

Section 182(a)(2)(B) requires EPA to take "into consideration the Administrator's investigations

and audits of such programs." In April of 1991, EPA issued draft guidance for I/M programs.

Public workshops were held on April 22 and April 25 to explain and get comment on the proposed

guidance. Prior to issuance of the draft guidance, EPA met with state air agency representatives,

environmental groups, motor vehicle manufacturers, I/M industry representatives, and automotive

dealer and service station associations to explain "high-tech" I/M testing including IM240 and

evaporative system pressure and purge tests. Public comment was positive to EPA's proposals to

establish new high-tech test procedures as the basis for the enhanced I/M performance standard.

Over 300 written comments were reviewed by EPA prior to publication of a Notice of Proposed

Rulemaking for I/M requirements in the Federal Register on July 13, 1992. The proposed mle
called for a high-option pjerformance standard for areas required to implement enhanced I/M

programs. The proposed regulatory text was published in the Federal Register on July 28, 1992.

Public workshops on the proposal were held in Washington, D.C. on August 12 and August 13,

and public comments were accepted through August 27, 1992. The final I/M rule was published

on November 5, 1992.

In the NPRM, EPA asked for comments on three different ways for States to submit a

decentralized program which could be approved as "equally effective" to a centralized system. In

the ftrst option, "presumptive" equivalency would be granted to decentralized, test-only programs.

EPA based this on two important features of the decentralized test-only approach; the conflict of

interest which contributes to improper testing in test-and-repair networks is eliminated and the

focus of the decentralized test-only business is solely on testing. In the second option,

"provisional" equivalency would be granted to upgraded test-and-repair programs for initial plan
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approval provided there was clear legislative authority and a commitment to abandon the network

should formal evaluation show that the problems with improper testing, oversight and quality

control were present. In the third option, EPA proposed that "case-by-case" equivalency would be

granted to test-and-repair programs if a state could demonstrate, based on past performance, that

the prograin would achieve emission reductions greater than the default level credits. Special

credits would be assigned in such cases.

NESCAUM, the American Lung Association, NRDC, STAPPA/ALAPCO, the New York
DEC, the New York Department of Motor Vehicles (DMV), the California EPA, the California I/M
Review Committee, and many others commented that in hght of evidence that decentralized test-

and-repair programs cannot meet a centralized, test-only performance standard, it was
inappropriate and probably illegal for EPA to allow for provisional equivalency. They stated that

no evidence has been provided that decentralized test-and-repair programs can work as well as test-

only programs. These commenters also argued that to grant provisional equivalency without some
confidence in the prospects for success is irresponsible, in that it would allow ineffective and

costly programs to continue while air quality improvement suffers. The National Automotive

Service Association urged EPA to be clear in setting equivalency requirements so that small

business owners were not misled. The organization was concerned that a change to test-only after

evaluation would mejin that owners would not have time to recover their investments. Parties

argue that either test-and-repair programs should not be allowed at all, or up-front equivalency

demonstrations should be made.

Parties arguing that test-and-repair programs could not and would never be able to meet a

centralized, test-only enhanced performance standard cited past experience, especially with the

BAR90 systems in California and New York. They also believed that the inherent conflict of

interest, the large number of stations, and the institutional barriers they faced made it impossible

for a decentralized test-and-repair system to work equally effectively. Even with its highly

motivated program management and after spending from $6-7 per car on oversight, the California

prograiTi is still experiencing high improper testing rates; it is not likely that any other state can or

will do better.

EPA was impressed by the fact that the state agencies that are charged with implementing

enhanced I/M programs stated in no uncertain tenns that they knew of no solution to the problem

of test-and-repair ineffectiveness and virtually all urged EPA to eliminate provisional equivalency

from the fmal mle. EPA was also surprised to hear that many representatives of the decentralized,

test-and-repair industry were not in favor of the provisional equivalency approach taken in the rule.

They considered it a non-option because of the uncertain situation it created and the political

difficulty such an approach would face.

Two States, California and New York, were in a particularly good position to comment on

the equivalency of" test-and-repair networks due to the length of their experience, the size of their

prograrns, and the strength of their oversight efforts. California is recognized by most observers

as having the most effective and comprehensive decentralized, test-and-repair system in the

country. The California I/M Review Committee's Draft Fourth Report to the Legislature, issued

on September 8, 1992, reinforced the findings discussed in the proposed rule that test-and-repair

I/M programs were achieving only 50% (at best) of the potential emission reductions. The report

shows that the enhanced BAR90 system being used in California is achieving only 42% of the

potential for HC, 32% for CO, and 34% for NOx. The Committee also writes that:
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"Limited evidence available to the Review Committee suggest that improper Smog
Checks may occur more frequently under circumstances where the vehicle owner has

had a previous business relationship with the Smog Check station. Under these

circumstances, there is an inherent conflict of interest between the desire of the Smog
Check station to satisfy the customer and the need to perform a proper and thorough
inspection that may cause the vehicle to fail."

The Review Committee also concluded that given the enormous expenditures on enforcement in

California, additional expenditures on enforcement to improve compliance would not be cost-

effective.

The New York DMV presented extensive testimony on the pitfalls of implementing a test-

and-repair program. New York is using the most advanced BAR90 arrangement with modem
hook-ups to a centralized data processing system and automatic polling of stations. The
Department testified that the 50% credit reduaion estimated for test-and-repair programs by EPA is

supported by the Department's findings. The DMV set out in designing its BAR90 system to

"close every loophole" Nevertheless, the testimony from New York demonstrates that despite

having the most sophisticated analyzers, excellent data collection and jinalysis, and aggressive

covert audits, other fundamental problems impeded effective pjerformance. EPA views many of

these problems as major stumbling blocks and encourages the reader to review the docket for the

full text of this testimony. Two examples will provide a flavor. First, New York testified that data

analysis alone is insufficient evidence in court, that in order to successfully prosecute, the State

must catch the inspector doing the improper testing. Second, the State found, as have California

and others, that catching inspectors actually doing improper testing is extremely difficult. NY
DMV testified:

"If you [the inspection station] don't do inspections for anybody but regular customers
- bad inspections for anybody but regular customers, or [for] good, strong referrals -

from either another station or some person you know and trust - then an undercover

will never get you." (underline reflects oral emphasis)

This is a fundamental limitation in the test-and-repair system. EPA's experience with covert audits

is that it is very hard to overcome the natural suspicion of inspectors at stations. They know the

state is out doing covert audits and most take the necessary precautions to avoid being detected

engaging in improper testing; many times EPA covert auditors are discovered by the station and

confronted. Thus, a quality assurance system has two effects: It eliminates egregious improper

testing and it makes inspectors cautious about for whom they improperly test. However, it also

makes improper testing harder to detect because it is driven underground. California showed that

with the expenditure of vast amounts of resources it could reduce the covert audit false improper

test rate from about 80% to about 20-30%. But the I/M Review Committee's work shows that

much of this change was a diminution in detection not wholly a reduction in actual improper testing

or an improvement in program performance.

The due process system makes it virtually impossible to detect, stop, and prevent improper

testing in test-and-repair systems. New York DMV found that while the BAR90 system has

improved its ability to detect improper testing through data analysis, the legal system essentially

doesn't allow data to be introduced as evidence. Even when an inspector is caught doing an

improper inspection during a covert audit, the plea before the judge is that an isolated mistake was
made inadvertently - even when data indicated a larger problem. The inspector gets off with a

reprimand, or a short suspension. Even when a revocation is obtained, the inspector can get a stay

within 30 days and is back in business, or the business simply reincorporates with different

principals (often in-laws). Under these circumstances, the type of analyzer, the type of test, the

amount of oversight, and the expenditures made are essentially irrelevant.

-3-
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The House Committee Repon on the Clean Air Act gives some insight into the Committee's

thinking on this question when it states, "The intent of the Committee is that enhanced inspection

and maintenance programs as required under this subsection are to either be centralized, or to

include other program elements which taken together allow a decentralized system to be as effective

as a centralized system in identifying noncomplying motor vehicles, and causing such vehicles to

be repaired." (House Report 101-490, Part 1, p. 240) The basic problem with the provisional

equivalency approach was that neither EPA nor the states or other commenters know of any "other

program elements taken together" that will achieve equal effectiveness, except the separation of test

and repair. While some comments indicated concern over particular aspects of the definition of a

decentralized test-only system, most concurred with EPA that such a system could be equally

effective. However, the docket was conspicuously lacking in ways to make decentralized, test-

and-repair programs equally effective (i.e., none in addition to those that have already been tried

and failed).

In light of the absence of known elements to make test-and-repair equally effective, EPA
shared the concern that provisional equivalency for test-and-repair systems would simply delay the

implementation of effective enhanced I/M programs, that it would create more confusion and
hardship than a transition to a test-only network, and would be inordinately exf>ensive to attempt.

Therefore, EPA dropped the provisional equivalency option for test-and-repair systems from the

final rule. Nevertheless, besides implementing a decentralized, test-only system, states still have

the option under the provisions of case-by-case equivalency to demonstrate that their existing

decentralized, test-and-repair programs will be as effective as a test-only system. States will have

to make this demonstration at the time of SIP submittal as contemplated by the statute.

-4
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3.0 Covert Audit Data

EPA first started auditing I/M programs in 1984. Since that time, 94 audits have been
conducted in 3 1 states that are required to implement enhanced or basic I/M under the Clean Air Act
Amendments of 1990 (a complete list is included in Appendix A). These audits were conducted
under the auspices of the National Air Audit System. The National Air Audit System procedures

for I/M audits were developed with the participation of STAPPA/ALAPCO* and with the advice of

General Accounting Office. The audits consist of a range of activities aimed at assessing the

effectiveness of I/M programs and include such things as records review, data analysis, overt

audits of inspection lanes and stations, and other activities. The audits found significant problems
in test-and-repair programs which were documented in several reports published throughout the

1980s. In 1988 EPA began conducting covert audits with vehicles set to fail tampering checks
during audit site visits. In conducting these audits, EPA randomly selected stations and lanes in

the inspection network in order to achieve an unbiased sample. Different geographic areas within

the region being audited were covered. The number of covert vehicle runs depended on the size of

the program and the time and resources available during the site visit. EPA also began encouraging

states to use this technique because it quickly became evident that this was a powerful tool for

identifying improper testing.

Figure 1 shows the results of EPA covert audits in test-and-repair I/M programs. The
sample size is shown on each bar in the chart and the fraction of vehicles that were improperly

passed is shown on the end of each bar. Overall, out of 293 covert audits, 81% of them were done
improperly. The range is from a low of 28% improper testing and a high of 100%.

Overall

Massachusetts

Virginia

Michigan

New Hampshire

New Jersey

Missouri

Pennsylvania

New Yoric

Nevada

Colorado

Georgia

New Mexico

Figure 1

Test-and-Repair Programs

Fraction of Improper Tests in EPA Covert Audits

29^m
I 27 I

100%

100%

n %%
I
93%

Sample Size

84%

' Slate and Territorial Air Pollution Progriun Administrators/Association of Local Air Pollution Control Officers
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Figure 2 shows the results from covert audits of test-and-repair stations conducted by State

oversight agencies. One major difference between EPA covert audit studies and state covert audit

studies is that sample sizes from state audits - which are conducted year round - are much larger.

Overall, state covert audits show lower improper test rates than EPA covert audits. There are

several contributing factors. One of the biggest problems with covert audits is the risk of being
discovered by the inspection station. EPA auditors have a much lower risk of discovery because,
typically, EPA auditors and covert vehicles are new to the area. State agencies have sometimes
found that lists of state audit vehicles are circulated among stations, allowing inspectors to identify

the vehicle when it arrives for inspection. Another factor is that EPA audits always involve setting

the vehicle to fail the test. State auditors often do covert audits with vehicles set to pass as well,

and some of these are mixed into the data in Figure 2. As a result, these covert audits do not
effectively assess the rate at which test stations improperly pass vehicles. Nevertheless, using a

program weighted average, the state audit results show that improper testing occurs about half of
the time for perfect strangers on the initial test.

Figure 2

Test-and-Repair Programs

Fraction of Improper Tests in State Covert Audits

Total: 10,120

Covert audits in test-and-repair systems understate actual levels of improper testing since

covert auditors are strangers in the test stations in which they get tested. This is especially true of

emission tests since improper testing on this aspect requires active intervention by the inspector to

get a passing result, as opposed to a tampering check which involves passively neglecting to

perform the test. The fourth report to the legislature by the California I/M Review Committee
states: "Limited evidence available to the Review Committee suggests that improper Smog Checks
may occur more frequently under circumstances where the vehicle owner has had a previous

business relationship with the Smog Check station." Information collected during EPA covert

audits and analysis of test data confinn this.

Analysis of test data from test-and-repair programs shows that vehicles that initially fail

frequently get one or more retests resulting in a pass immediately after the initial test. EPA covert

audit experience shows that inspectors will do unauthorized retests (or multiple initial tests) to get a

6-
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passing result. A wide variety of strategies are used to accomplish this: dilute the sample, change
engine speed, test another vehicle (clean piping), etc. State quality assurance data show evidence

of innumerable cases of issuance of certificates of compliance in test-and-repair programs without
having done proper emission inspections.

Figure 3 shows EPA data on covert audits in test-only programs. EPA has done covert

auditing less frequently in test-only programs, mainly because overt audits have never indicated

any improper testing problems with emission testing. With the addition of visual insp>ections to

test-only programs in the late 1980s, EPA initiated covert audits with vehicles set to fail both the

emission test and the visual check. The audits confirmed earlier findings with regard to the

emission tests: that improper emission testing was not a problem. The results on the visual check,

however, showed very low levels of improper testing with the exception of the State-run system in

New Jersey.

Figure 3
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overall improper emission test rate in Missouri is estimated to be 56%. Covert audits of the New
York BAR90 I/M program showed similar results. In that case, vehicles set to fail the emission
test were improperly passed 46% of the time, yielding an estimated overall improper emission test

rate of 71%.

It is important to note that covert audits assess the inspector's response to strangers, not to

regular customers with whom there is an on-going business relationship that might be jeopardized
by failing the customer and subjecting him or her to undesired repairs. Hence, these data may
underestimate the actual extent of improper testing in test-and-repair programs. This conflict of
interest associated with failing a good customer is likely to intensify in enhanced I/M programs
where that customer would face as much as $450 in repair costs. The pressure to falsely pass such
customers will likely be much greater.

4.0 Tajnpering Survey Data

With the cooperation of State and local governments, EPA has conducted roadside
tampering surveys of motor vehicles in cities throughout the country each year since 1978. These
surveys provide information about national tampering rates and trends in tampering behavior. The
surveys are conducted for 5 days in each city visited. Generally, 5-10 different sites are selected

through out the city, and with the aid of local or state police, motorists are randomly pulled over
and their vehicles emission controls are inspected. The typical survey covers about 500 vehicles.

Appendix B provides a list of the tampering survey locations and the number of vehicles inspected

in each. In all, 40 states have been visited and over 65,000 cars have been inspected.

In developing MOBILE5a credits, EPA analyzed the tampering survey data from the late

1980s to assess whether test-and-repjiir programs and test-only programs were being effective at

reducing tampering rates and keeping them low. Until 1984, when Houston, Texas and California

began comprehensive anti-tampering programs, the test-only program in Portland, Oregon was the

only one that inspected the complete range of emission control components. Portland's test-only

I/M program has been intensively studied by EPA (see discussion in Section 5) and the impact of
the visual inspection program was used as the basis for establishing emission reduction credits in

MOBILES for anti-tampering programs.

Figures 4 and 5 show the tampering rates found in each individual city for programs that

were operating for at least 2 years at the time of the survey. Two no-I/M-program areas are

included for reference and the rates are all from 1987 and 1988 surveys. Figure 4 shows that test-

and-repair programs show high overall tampering rates (i.e., for catalyst, inlet, air, PCV and
evaporative canister) compared to the test-only program in Oregon. Similarly, Figure 5 shows that

even for the simplest of the visual checks - catalyst and inlet - the anti-tampering programs in test-

and-repair states were not as effective as those in the test-only program in Oregon.
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Figure 4
Overall Tampering Rates in Select I/M Programs
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Figure 5

Catalyst and Inlet Tampering Rates in Select I/M Programs
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Figure 8

Tampering Rates in I/M and Non-I/M Areas in California

1975-1979 1980-1983

Model Years

I/M NON I/M

A variety of sources of data on test-and-repair anti-tampering programs are available. The
California I/M Review Committee has done extensive review and evaluation of the California test-

and-repair program. The study used a variety of techniques including roadside tampering surveys.

One of the many important findings of this study was that roadside tamjjering rates for the items

checked in the I/M test did not differ substantially between the vehicles that had already been

subject to I/M and those that had not. It should be noted that California uses a broader definition of

the term "tampering" for both its survey and I/M checklist than that used by EPA; thus, the overall

rates are not comparable to EPA's national survey rates. These results are illustrated in Figtire 8.

12-
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Figure 8

Tampering Rates in I/M and Non-I/M Areas in California

Pre 1975 1975-1979 1980-1983

Model Years

B I/M NON I/M

A variety of sources of data on test-and-repair anti-tampering programs are available. The
California I/M Review Committee has done extensive review and evaluation of the California test-

and-repair program. The study used a variety of techniques including roadside tampering surveys.

One of the many important findings of this study was that roadside tampering rates for the items

checked in the I/M test did not differ substantially between the vehicles that had already been

subject to I/M and those that had not. It should be noted that California uses a broader definition of

the term "tampering" for both its survey and I/M checklist than that used by EPA; thus, the overall

rates are not comparable to EPA's national survey rates. These results are Ulustrated in Figure 8.
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Figure 9

Frequency of Proper Tampering Tests

in California's Covert Audit Program

Full Effectiveness Level

Observed Effectiveness Level

Inlet Evap PCV Air System Catalyst
Canister

In addition to the survey data, audits of test-and-repair anti-tampering programs find

improper inspections. Covert investigations continually find that inspectors fail to check for

components, fail to fail tampered vehicles, and sometimes fail to do the inspection at all.

California's covert audit work indicates that licensed inspectors neglect to fail tampered vehicles in

the majority of cases. Figure 9 shows the results by component. During EPA overt audits in test-

and-repair programs, inspectors have been asked by auditors to demonstrate an insf)ection, and are

frequendy unable to do the check correcdy, either neglecting to check for one or more components
or improperly identifying components.
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5.0 Major Studies

Several major studies have been conducted to evaluate the effectiveness of I/M programs.

Two of those studies will be discussed here: an EPA study of the test-only program in Portland,

Oregon, and work performed by the California I/M Review Committee.

The Portland, Oregon -^tudy was conducted in the late 1970s and was used as the basis for

developing the credits for I/M programs that are contained in the original MOBILE model. At the

time, Portland was one of three operating I/M programs, all of which were test-only. EPA's study

of Portland involved about 2,300 vehicles in Portland and about 600 vehicles in the non-I/M area

of Eugene, Oregon. Passing and failing vehicles were recruited in Portland to determine how well

the program identified vehicles that needed repair, what effects commercial repairs had on those

vehicles, the effectiveness of the retest, and the duration of the emission reductions achieved. A
variety of other issues were addressed as well, including fuel economy and cost-effectiveness.

Vehicles recmited in Eugene were used as a control group. The study found that the program was

achieving a 47% reduction in HC emissions and a 42% reduction in CO emissions among vehicles

that failed the test. The results of EPA's study of this test-only I/M program form the basis for I/M

credits that were part of the 1982 State Lnplementation Plans. EPA did not at that time make a

distinction between the amount of credit for test-only programs vs. test-and-repair programs.

The Califomia I/M Review Committee's "Evaluation of the California Smog Check

Program and Recommendations for Program Improvements: Fourth Report to the Legislature" is

one major study that played a central role in EPA's latest adjustments to the credits in the MOBILE
model. As part of the evaluation the Califomia Air Resources Board (CARB) recruited a large

sample of in-use vehicles to evaluate the effectiveness of the inspections and the changes in

emissions resulting from vehicles going through the program. The vehicles were covertly taken to

licensed Smog Check facilities for regular inspections and the results were monitored.

Vehicles were selected randomly from the registration fdes and were further sorted in order

to obtain a representative cross-section of model years and technology types (i.e., the combination

of fuel metering and emission control system). Owners were offered a variety of incentives to

allow their cars to be used for the study. Candidate vehicles were given an initial screening

consisting of a complete emission and visual check to find failing vehicles. Previous studies by

CARB had found that vehicles that ought to pass are rarely falsely failed; hence, this study focused

on the fate of vehicles that were high emitters. Vehicles that failed the initial screening were given

a confirmatory Smog Check, a thorough diagnosis of emission defects, and a baseline FTP test,

including evaporative SHED tests if the diagnosis indicated problems with the vehicle's

evaporative control system. Vehicles that were found to have passed the initial screening were

returned to the owners and dropped from the program. A total of 1,1 10 participated in the next

phase of the program as undercover cars.

The undercover cars were taken to official Smog Check stations by either CARB staff or

student assistants posing as motorists in need of a certificate of compliance. Smog Check stations

were randomly selected and visited until one of the following occurred: the vehicle was failed and

properly repaired, as determined by a diagnosis performed afterwards; the vehicle was failed and

qualified for, and received a waiver; the vehicle (improperly) passed Smog Checks at two separate

stations. All vehicles received thorough diagnoses and FTPs after completion of the field testing to

determine the change in emission levels as a result of any repairs that were performed.

The study found that, on vehicles with at least one underhood defect only 58.5% failed the

Smog Check. By comparison, in a 1986 study using 795 undercover vehicles 59.6% of such

vehicles failed the Smog Check. Hence, quality of these inspections did not change significantly

despite BAR90 analyzers, retraining of inspectors, and tougher enforcement instituted since that
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time. When looking at all types of tests, it was found that only 24% of the test vehicles received a

complete, proper inspection. Thus, many vehicles were passed with defects that were not detected

or fixed. The improper test rate on the tailpipe emission test alone was not analyzed by the

Committee. The study found that the California Smog Check program was achieving a reduction

of 19.6% for HC, 15.3% for CO, and 6.77c for NOx. These results are 41% of the potential HC
benefits. 32% of the potential CO benefits, and 34% of the potential NOx benefits. In other

words, the emission reduction shortfall ranges from 59% to 68% for the three pollutants.

6.0 Conclusions

The data EPA has used in making decisions about I/M programs comes from several

sources, including national tampering surveys, EPA and state audits, and special studies like the

one conducted by the California I/M Review Committee and EPA's study of the Portland, Oregon
I/M program. These studies gathered quantitative data on the testing of well over 10,000 vehicles

in programs across the country.

EPA initially develojied the tailpipe emission test credits in the MOBILE model from the

results of a large-scale study of the test-only program in Portland, Oregon. EPA subsequently

developed anti-tampering program credits based on a tamjjering survey of the Portland area in

1982. The roadside results were used as an objective measure of the effectiveness of the Portland

program. These credits were initially made available to all I/M programs regardless of network
type. Many test-and-repair programs instituted visual inspections and claimed credit in the SIP for

these tests. Subsequent national tampering surveys in these cities showed that the credits EPA
established were not reflected in the roadside tampering surveys conducted after the programs were
in effect for several years. Program audits showed that inspectors routinely pass vehicles that

should fail. EPA used the data on visual anti-tampering inspection effectiveness from the audits

and national tampering surveys to adjust the emission reduction credits in M0BILE5a to reflect the

results of a well run, test-and-repair program. The benefits were reduced by 50% or 75%
def)ending on the emission control component tested.

Similarly, EPA found in audits of I/M programs, that emission testing was done objectively

in test-only I/M programs. While minor procedural violations were apparent in some programs
(e.g., neglecting to shut off accessories during the test), there was never any evidence that

inspectors were attempting to get cars that should fail to pass improperly. On the other hand, the

data shows that inspectors in test-and-repair programs routinely attempted to get failing cars to pass

tlie initial test, and this for perfect strangers. EPA believes that the rate of improper emission

testing in test-and-repair programs is at least as great on retests as that found on initial tests. These

data led EPA to reduce the emission test credits by 50% in M0BILE5a for test-and-repair

programs.
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Appendix A

National Air Audit System Audits Performed by EPA
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NATIONAL AIR AUDIT SYSTEM AUDITS PERFORMED BY EPA

Location
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