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CONGRESSIONAL REVIEW OF ADMINISTRATIVE
RULEMAKING

TITESDAY, OCTOBER 21, 1975

House of Representatives,
Subcommittee on Administrative Law and

Governmental Relations of the
CJommittee on the Judiciary,

Washington, D.C.

The subcommittee met, pursuant to reces, at 10:15 a.m. in room
2141, Raybum House Office Building, Hon. Walter Flowers [chair-
man of the subcommittee] presiding.

Present : Representatives Flowers, Danielson, Mazzoli, Pattison,

Moorhead, and Kindness.
Also present: William P. Shattuck, counsel; Jay T. Tumipseed,

assistant counsel; Alan F. Coffey, Jr., associate counsel; and David

Minge, consultant to the subcommittee.
Mr. Flowers. We will call this meeting to order. The bills scheduled

for hearing today would provide authority to the Congress to review
rules and regulations promulgated by regulatory agencies. We express
our appreciation to our distinguished colleague from Greorgia, Mr.
Levitas who was one of the primary sponsors of legislation in this

field. The other principal sponsor is our colleague from California,
Mr. Del Clawson, who will testify later. This legislation has some 150

of our colleagues as cosponsors of either the Levitas bill or the Clawson
bill.

This indicates the concern that our constituents across this land have
in this area. The pending bills represent efforts to improve the account-

ability of the administrative agencies to elected representatives and

through them to the people of the United States.

It is one of the techniques that might be employed to extend con-

gressional oversight of administrative agencies and regulatory agen-
cies. Presently Congress has no direct review of the multitude of ex-

ecutive branch regulations other than our general power to enact

legislation.
This power, as used during the last session of Congress, is exempli-

fied by the instance when the Congress overrode the interlock require-
ment that had been promulgated by the National Highway Traffic

Safety Administration.
Some have objected that this is a cumbersome method. I am advised

that there are currently some 125 areas in which the law stipulates
some form of special congressional review for a particular program. I

intend to raise the question with the sponsors at some point here this

morning about whether or not their proposals would be in addition to

(1)



or would override the other provisions for congressional oversight that

are written into the basic law^ of some of the agencies.
This hearing represents one of the first hearings in the Congress on

the proposal that executive branch rules ought to be subject to legis-

lative i-eviews as a general mattter.

I am sure the views expressed today and later this week and next

week in the hearings that we have scheduled will be very helpful in

enabling the subcommittee to act on this very, very important subject.
I know that my colleagues here, Mr. Moorhead and Mr. Danielson,

may have comments they would like to make. I will yield to Mr.
Moorhead.
Mr. Moorhead. Thank you, Mr. Chairman. I am pleased that our

subcommittee is holding this series of hearings. As a Member of Con-

gress, we have a responsibility to oversee the bureaucracy and how^

they administer the laws and programs w^e enact.

All too often Congrass has failed to do a detailed and effective job.
Most of us know that administrative regulations published in the

Federal Register are far reaching and have a tremendous effect on the

American people. Oftentimes they go much further than the Congress
has ever expected or wanted them to.

I know that there is hardly a week that goes by that I don't receive

a large number of letters from people in my district complaining
about overreaching bureaucracies and about the ways the Federal regu-
lations are affecting their businesses and their lives.

The bills we are considering here this morning give us a format for

discussing how we can deal with this problem. Some of the individual

State legislatures have initiated procedures already for reviewing ad-

ministrative rules.

Perhaps it is time the Congress did the same thing. As a cosponsor
of the legislation offered by my good friend Del Clawson, I am sym-
pathetic to the legislative veto concept. I hope that these hearings will

answer that question.
Mr. Flowers. Thank you.
[Copies of the bills referred to follow :]



94th coxgrp:ss ff 'wy o /^ r* O

IN THE HOUSE OF EEPEESENTATIVES

February 25, 1975

Mr. Levitas introduced the folloAving bill; which was referred to the Com-
mittees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Eulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

Q (1) the executive agencies through rulemaking

rj powers have pronmlgated many rules which contain

g criminal sanctions;

9 (2) the executive agencies have often exceeded

2Q the intent of Congress in the manner in which such

^^ agencies have administered various laws; and
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1 (3) tlie executive agencies in tlie administration

2 of an}^ law should be more responsive to the intentions

3 of CongTess in enacting such law.

4 Therefore,, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain rulemaking

6 activities of executive agencies, thereby exercising greater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5,, United States
.
Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 ''(a) This section applies, according to the provisions

13 thereof, except the extent that there is involved—

14
'''

(
1

)
a militar}^ or foreign affairs function of the

15 United States ;
or

16 ''(2) a matter relating to agency management or

17 personnel or to pul)lic property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 ''(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 tke rule is proposed; and
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1 "(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not appl}'
—

5
"
(A) to interpretative rules, general statements of

6 pohcy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13 ''(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or argmiients with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 ''(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
''

(1) a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 "(2) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9
"

{^) Each agency shaU give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule. •
,

12
"

(f )
A rule shall take effect only in the manner pio-

13 vided m subsection (g) if it is a rule—

14
"
(1) with respect to which general notice of a pro-

15 posed rulemaking is required to ))e published by this

16 section
; and

17
"
(^) the violation of which subjects the person in

18 violation to a criminal penalty.

19 ''(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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5

1 end of tlic thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5
"
{^) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12
if, between the date of pubhcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16 "
(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18 "
(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22
'^

{^) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the mle otherwise is effective.
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6

1 ''(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(^) ^s an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respeo-

5 tively, and as such they are deemed a part of the mles

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (o) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 "(B) "^^ith full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 ''(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows: 'That the does not

20 favor the rule numbered published in the Federal Eeg-

21 is tor on
,
19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 "(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 ''(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Eepresentatives, as the case may be.

17
"
{Q) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 ''(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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8

1 cept that it may not be made after the committee has re-

2 ported a resokition with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not he renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagi'eed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 "(B) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution Is not in order.
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9

1 and it is not in order to move to reconsider the vote by which

2 the resokition is agreed to or disagreed to.

3 "(8) (^) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resokition with respect to a rule, and motions to proceed to

G the consideration of other business, shall be decided without

7 debate.

8 "(B) Appeals from the decisions of the Chair relating

9 to the appHcation of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"

(li) Congressional inaction with respect to, or the

1-1
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tlon shall not be deemed to be an expression of approval of

1"^ such rule.''.

63-550 O - 76 - 2
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94th congress
1st Session H. R. 4629

IN THE HOUSE OF REPRESENTATIVES

March 11, 1975 -

Mr. Levitas (for himself, Mr. Baucus, Mr. Burgener, Mr. Miller of Cali-

fornia, Mr. Roe, Mr. Hightower. Mr. Solarz, Mr. Charles Wilson of

Texas, Mr. Derwinski, Mr. Dan Daniel, Mr. Mathis, Mr. Guyer, Mrs.

Holt, Mr. Coughlin, Mr. Richmond, Mr. Howe, and Mr. Ginn) intro-

duced the following bill; which was referred to the Committees on the

Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

g (1) the executive agencies through rulemaking

7 powers have promulgated many rules which contain

8 criminal sanctions;

9 (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

^l agencies have administered various laws; and

I—O
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2

1 (3) the executive agencies in the administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain mlemaking

6 activities of executive agencies, thereby exercising gi-eater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 '*(a) This section appHes, according to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a military or foreign affairs function of the

15 United States ;
or

16 "(2) a matter relatmg to agency management or

17 personnel or to pubhc property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed; and
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3

1 "(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5
"
(^) to interpretative rules, general statements of

6 policy, or rules of agency organization, procedure, or

7 practice; or

8 "(B) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and pubhc pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5
"
(^) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and published with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
"

(f )
A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
"

(
1

)
with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 "(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19
*'

(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Eederal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 "(B) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resohition, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12
if, between the date of pubhcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 *'(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16 "
(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.



17

6

1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 *'(A) as an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respec^-

5 tively, and as such they are deemed a part of the rules

6 oi each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 ''(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as ui the case of any

15 other rule of that House.

16 "(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being filled with the name of the resolvmg House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 *'(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 "(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same conmaittee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24
"
(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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8

1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8
"
(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 ba table. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21
"
(^) Debate on the resolution shall be limited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 • motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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9

1 and it is not in order to move to reconsider the vote by which

2 the resolution is agreed to or disagreed to.

3 "(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8
"
(^) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1*7 such rule.".
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94th congress
1st Session H. R. 4630

m THE HOUSE or EEPEESEXTATIVES

March 11,1975

Mr. Levitas (for himself, Mr. Lorr, Mr. PIicks, Mr. James V. Stantox, Mr.

Ottinger. Mrs. Speij_,man, Mr. Casey, Mr. Brinkley, Mr. Andrews of

Xorth Dakota, Mr. Baldus, Mr. Mikva, Mr. Stark, Mr. Flynt, Mr. STin>DS,

Mr. Pattison of New York, and Mr. Jenrette) introduced the following

bill
;
which was referred to the Committees on the Judiciary and Rides

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted h'j the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3.
That this Act ma}' he cited as the "Administrative Eulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

g (1) the executive agencies through rulemaking

rj powers have pronmlgated many rules which contain

g criminal sanctions;

9 (2) the executive agencies have often exceeded

2Q the intent of Congress in the manner in which such

II agencies have administered various laws; and

I—O



22

2

1 (3) the executive agencies in tlie administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 })roccdure whereby Congress may review certain mlemaking

6 activities of executive agencies, thereby exercising greater

7 control and oversight over tlie operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§ 553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 ''(a) This section apphes, according to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a military or foreign affairs function of the

15 United States; or

16 ''(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19
"

(b) General notice of proposed rulemaking shall be

20 published in the Federal Eegister. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings;

23 "(2) reference to the legal authority under which

24 • the rule is proposed; and
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3

1
"
(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5
"
(^) to interpretative rules, general statements of

6 policy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 itrary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral prcsenta-

17 tion. After consideration of the relevant matter presented,

IS the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 550 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 "(2) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
""

(f )
A rule shall take effect only in the manner pi-o-

13 vided in subsection (g) if it is a rule—

14
"

(
1

)
with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 "(-) the violation of which subjects the person in

18 violation to a criminal penalty.

19 *'(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule w^as published,

25 and (iii) only if, between the date of publication and the
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1 end of the tliirtj'-day period, neither House, \vithout referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5
"
(^) Notwithstanding the provisions of sul)paragraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f), is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty da3''s of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of publication and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
''

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

19 - sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule mav be effective at a time later than the

24 date on which the rule othenvise is effective.
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6

1 "(2) Paragraphs (3) throug'h (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 t'he Senate and the House of Representatives, respec-

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this sul)section; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11
"
{^) "^^'ith full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 "(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows: 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1
'^

(4) I pon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 '^(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Eepresentatives, as the case may be.

17
"
{^) (A) If the committee to which a resolution with

18 respect to a mle has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24
"
(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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8

1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21
"
{^) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not deljatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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9

1 and it is not in order to move to reconsider tlie vote by which

2 tlie rcsohition is agreed to or disagreed to.

3 "(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 rcsohition with respect to a rule, and motions to proceed to

6 the consideration of otlier business, shall be decided without

7 debate.

8
"
(^) Appeals from the decisions of tlie Chair relating

9 to the application of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

IG tion shall not be deemed to be an expression of approval of

1''' such rule.".
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94th congress
1st Session H.R.6110

IN THE HOUSE OF REPRESENTATIVES

April 17,1975

Mr. Levitas (for himself, Mr. Mitchell of Maryland, Mr. Mann, Mr. Hanna-
FORD, Mr. MooRE, Mr. Blanchard, Mr. Mineta, Mr. Jacobs, Mr. Don H.

Clausen, Mr. Gilman, Mr. Bauman, and Mr. Chappell) introduced the

following bill
;
which Avas referred to the Committees on the Judiciary and

Rules

A BILL
To permit eitlier House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 iices of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that-

Q (1) the executive agencies through rulemaking

7 powers have pronmlgated many rules which contain

3 criminal sanctions;

9 (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

12^ agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should he more responsive to the intentions

3 of CongTess in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain mlemaking

6 activities of executive agencies, thereby exercising gi-eater

7 control and oversight over the operations of such agencies.

8 Skc. o. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§ 553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 ''(a) This section apphes, according to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a mihtary or foreign affairs function of the

15 United States; or

16
"
(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Eegister. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed; and
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3

1
"
(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearmg is required by statute, this

4 subsection does not apply
—

5 "(A) to interpretative rules, general statements of

6 pohcy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required pubHcation or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
''

(1) a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 *'(2) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12 "(f) A rule shall take effect only in the manner pro-

13 vidcd in subsection (g) if it is a rule—

14
"

(1 )
with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section; and

17 "(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19 "(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of pul)lication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 ''(B) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of pubhcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
*'

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) tbe days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this suhsection

2 are enacted hy Congress
—

3 ''(A) as an exercise of the rulemakmg power of

4 the Senate and the House of Representatives, respeo

5 tivcly, and as such they are deemed a part of the niles

6 ot each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 "(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any tmie, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 "(3) For the purpose of paragi-aphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as foUows: 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,

19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1
"
(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 ''(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 *'(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24
"
(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resokition with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8
"
(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at an}^ time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagTced to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 "(^) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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1 and it is not in order to move to reconsider the vote by which

2 the resolution is agreed to or disagreed to.

3 ''(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(S) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13 "(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1'^ such rule.".
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94th congress
1st Session

. R. 7219

m THE HOUSE OF REPRESENTATIVES

May 21, 1975

Mr. Del Clawson introduced the following bill
;
which was referred to the Com-

mittee on the Judiciary

A BILL
To establish a method whereby the Congress may prevent the

adoption by the executive branch of rules or regulations

which are contrary to law or inconsistent with congressional

intent or which go beyond the mandate of the legislation

which they are designed to implement.

1 Be it enacted by the Senate and House of Eepresenta-

2 tives of the United States of America in Congress assembled,

3 That (a) whenever any officer or agency in the executive

4 branch of the Federal Government (including any independ-

5 ent establishment of the United States) proposes to prescribe

(5 or place in effect any rule or regulation to be used in the

7 administration or implementation of any law of I he TTnited

8 States or any program established by or under such a law,

I
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1 or 2)roposes to make or place in efYcet any change in sucli

2 a rule or regulation, such officer or agency shall submit the

;' proposed rulCj regulation, or change to each House of Con-

1 gress together with a report containing a full explanation

5 thereof.

Q (b) Except as provided in section 2, any proposed rule,

7 regulation, or change described iii subsection (a) shall be-

8 come effective sixty legislative days after the date of its

9 submission to the Congress as provided in such subsection,

10 or at such later time as may be provided in the rule, regu-

11 lation, or change itself or in the report submitted therewith.

12 Sec. 2. (a) l^o proposed rule, regulation, or change de-

13 scribed in the -first section of this Act shall be placed in effect

if, within the sixty-day period described in subsection (b)14

of such section, either House of CongTess adopts a resolu-

tion in substance disapproving such rule, regulation, or

^„ change because it contains provisions which are contrary

to law or inconsistent with the intent of the Congress, or

because it goes beyond the mandate of the legislation which

it is designed to implement or in the administration of which

it is designed to be used.

(b) Nothing in this Act shall prevent the Congress, at

^o any time during the sixty-day period described in subsection

^. (b) of the first section of this Act, from adopting a concur-

2P-
rent resolution specifically approving the rule, regulation, or
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1 change involved; and upon the adoption of any such con-

2 current resokition the rule, regulation, or change may become

3 immediately effective.

4 (c) The referral, reporting, and consideration under this

5 section of any resolution with respect to a proposed rule,

6 regulation, or change in either House of Congress shall be

7 governed by the rules of that House which are applicable to

8 other resolutions in similar circumstances.

9 (d) As' used in this Act, the term "legislative days"

10 does not include any calendar day on which both Houses of

11 Congress are not in session.

12 Sec. 3. This Act shall apply with respect to all proposed

13 rules, regulations, and changes therein which (but for the

^^
provisions of this Act) would take effect on or after the first

day of the first month which begms after the date of the

enactment of this Act.
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94i'n CONGRESS
IsT Session H. R. 7689

IN THE nOU8E OF rtEPHE8ENTATIVES

June 6, 1975

Mr. Del Clawson introduced the following bill; which was referred to the

Committees on the Judiciary and Rules

A BILL
To establish a method whereb)^ the Congress (acting m accord-

ance with specified procedures) may prevent the adoption

by the executive branch of rules or regulations which are

contrary to law or inconsistent with congressional intent or

which go beyond the mandate of the legislation which they

are designed to implement.

1 Be it enacted by tJie Senate and House of Representor

2 lives of the United States of America in Congress assembled^

3 That (a) whenever any officer or agency in th^ executive

4 branch of th€ Federal Go-veniment (including any independ-

5 ent estabhshment of the United States) proposes to prescribe

6 or place in- effect any rule or regulation to be used in the

7 a-dmhiistration or implementation of any law of the United

8 States or any program established by or under such a law,

I
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1 or proposes to make or place in effect any change In such a

2 rule or regulation, such officer or agency shall submit the

3 proposed rule, regulation, or change to each House of Con-

4 gress together with a report containing a full explanation

5 thereof.

6 Sec. 2. (a) Except as provided in subsections (b) and

7 (c) , any proposed rule, regulation, or change described in

8 the first section of this Act shall become effective sixty

9 legislative days after the date of its submission to the Con-

10 gress as provided in such section, or at such later time as may

11 be provided in the rule, regulation, or change itself or in the

12 report submitted therewith.

13 (b) Xo proposed rule, regulation, or change described

14 in the first section of this Act shall be placed in effect if,

15 within the sixty-day period described in subsection (a) of

16 this section, either House of Congress (in accordance with

17 section 3) adopts a resolution in substance disapproving

18 such rule, regulation, or change because it contains provisions

19 which are contrary to law or inconsistent with the intent of

20 the CongTess, or because It goes beyond the mandate of the

21 legislation which it is designed to implement or in the admhi-

22 istration of which it is designed to be used.

23 (c) Nothing In this Act shall prevent the Congress, at

24 any time during the sixty-day period described in subsection

25 (a) of this section, from adopting a concun'ent resolution
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1 specifically approving the mle, regulation, or change in-

2 volved
;
and upon the adoption of any such concuiTent resolu-

3 tion the rule, regulation, or change may become immediately

4 effective.

5 (d) As used in this Act, the term "legislative days"

6 does not include any calendar day on which both Houses of

7 Congress are not in session.

8 Sec. 3. (a) This section is enacted b^^ the Congress
—

9 (1) as an exercise of the rulemaking power of the

10 Senate and the House of Eepresentatives, respectively,

11 and as such it shall be considered as part of the rules of

12 each House, respectively, and such rules shall supersede

13 other rules only to the extent that they are inconsistent

14 there\\ith
;
and

15
(2) with full recognition of the constitutional right

16 of either House to change such rules (as far as relating

1'^ to the procedures of that House) at any time, in the same

18 manner and to the same extent as in the case of any

19 other rule of that House.

20
(b) (1) Any resolution introduced under section 2(b)

21 shall be referred to a committee by the Speaker of the House

22 or by the President of the Senate, as the case may be.

23
(2) If and when the committee has reported the resolu-

24
tion, it shall at any time thereafter be in order (even though

25 a previous motion to the same effect has been disagreed to)
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1 to move to proceed to the consideration of the re.s<jlution.

2 Such motion is highly privileged and is not debatable. An

3 amendment to the motion is not in order, and it is not in

4 order to move to reconsider the vote by which the motion is

5 agreed to or disagreed to.

6
(3) Xo amendment to, or motion to recommit, the reso-

"^ lilt ion sliall be in order, and it shall not be in order to move

8 to reconsider the vote by which the resolution is agreed to or

9
disagreed to.

10
(4) (A) Motions to postpone, made with respect to the

11 consideration of the resolution, and motions to proceed to the

12 consideration of other business, shall be decided without

13 debate.

14
(B) Appeals from the decisions of the Ohair relating to

^'^ the application of the rules of the Senate or the Ilouse of

^^
Eepresentatives, as the case may be, to the procedure relat-

^^
ing to the resolution shall be decided without debate.

18
(c) Except to the extent specifically othenvise provided

19 in the preceding provisions of tbis section, consideration of

20
any resolution with respect to a proposed nile, regulation,

21 or change in either House of CongTess shall be governed by

22 the mlcs of that House whicb are apphciable to other resolu-

23 tions in similar oircuni'stances.

24 Sec. 4. This Act sludl ap])ly with respect to all pro-

25
posed rules, regulations, and changes therein which (but
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1 for the provisions of thi-s Act) would take efifect on or after

2 the first day of the first montli which begins after the date

3 of the enactment of this Act.
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94th congress
1st Session H. R. 7977

IN THE HOUSE OF REPEESENTATIVES

June 17,1975

Mr. Levitas (for himself. Ms. Collins of Illinois, Mr. Cochran, Mr. Rose. Mr.
SxucKEY. Mr. Carr, Mr. Brodhead, Mrs. Meyxer. Mr. Harris. Mr. Hender-
son. Mr. Harrington. Mr. Gradison, Mr. Emery, Mr. Cornell, Mr. White-
hurst, Mr. SiKES, Mr. Weaver, :Mr. Spence, Mrs. Lloyd of Tennessee. Mr.
Hyde, Mr. Krebs, Mr. Holland, Mr. Beard of Tennessee, Mr. Bedell, and
Mr. Devine) introduced the following bill; which was referred jointly to
the Committees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Eepresenta-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the ''Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

Q (1) the executive agencies through rulemaking

7 powers have promulgated many rules which contain

8 criminal sanctions;

g (2) the executive agencies have often exceeded

^Q the intent of Congress in the manner in which such

21 agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should be more responsive to the intentions

3 ,
of Congi-ess in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procediu'C whereby Congi'ess may review certain mlemaking

6 activities of executive agencies, thereby exercising gi'eater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 "(a) This section apphes, according to the provisions

13 thereof, except the extent that there is involved—

14
'*

(
1

)
a military or foreign affairs function of the

15 United States; or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21
"

(
1

)
a statement of the time, place, and nature of

22 public mlemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed ;
and
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1
"
(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues uivolved.

3 Except when notice or hearmg is required by statute, this

4 subsection does not apply
—

5 "(^) to interpretative rules, general statements of

6 policy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and pubhc pro-

11 cedure thereon are impracticable, unnecessaiy, or con-

12 trary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23
*'

(d) Except where subsections (f )
and (g) apply,

24 the required pubHcation or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3 ''(1) a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 ''(2) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
"

(f )
A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
**

(
1

)
with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 "(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19 ''(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Kegister, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 **(S) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of publication and the end of the sixty-

13 day period, neither House passes such resolution.

14
"
(^) For the purpose of subparagraph (A) of this

15 paragraph
—

16 "(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22
"
{^) Under provisions contamed in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress—

3 / "(A;) as an exiercise of the rulemaking power of

4 the Senate and the House of Representatives, respec^

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 i

"
(^) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the 'procedure of that House) at any time, in the same

14 nia^ner and to the same extent as in the case of any

15 other rule of that House.

16 "(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Eeg-

21 ister on
,
19 .', the first blank space therein

22 bemg filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 *'(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 "(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Eepresentatives, as the case may be.

17 "(6) (A) If the conamittee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 "(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 ''(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 '*(B) Debate on the resolution shall be limited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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1 and it is not in order to move to reconsider the vote by which

2 the resolution is agreed to or disagreed to.

3 *'(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution vdth respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(S) Appeals from the decisions of the Chair relating

9 to the apphcation of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13 "(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to he an expression of approval of

1'''' such rule.".
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94th congress
IsT Session H. R. 7978

IN THE HOUSE OF REPRESENTATIVES

June 17,1975

Mr. Levitas (for himself, Mr. Long of Louisiana, Mr. Landrum, Mr. Young of

Georgia, Mr. Waggonner, Mr. Hubbard, Mr. Alexander, Mr. Hayes of

Indiana, Mr. Fountain, Mr. Simon, Mr. Montgomery, Mr. Patterson of

California, Mrs. Pettis, Mr. Wirth, Mr. Pressler, Mr. Kemp, Mr.
D'Amours, and Mr. Lehman) introduced the following bill; which was
referred jointly to the Committees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

Q (1) the executive agencies through rulemaking

7 powers have promulgated many rules which contain

8 criminal sanctions;

9 (2) the executive agencies have often exceeded

^Q the intent of Congress in the manner in which such

21 agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain nilemaking

6 activities of executive agencies, thereby exercising gi*eater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12
"
(a) This section applies, according to the provisions

13 thereof, except the extent that there is involved—

14
''

(
1

)
a military or foreign affairs function of the

15 United States; or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21
"

(
1

)
a statement of the time, place, and nature of

22 pubHc rulemaking proceedings ;

23 "(2) reference to the legal authority uuder which

24 the rule is proposed ; and
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1
"
(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5
"

(-^) to interpretative rules, general statements of

6 policy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessaiy, or con-

12 trary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction ;

5 "(2) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puil^lished with the rule.

9^ "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12 "(f) A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
"

(
1 )

with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section; and

17
"
(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19
"
(s) (1) (^) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if pubUshed (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 "(B) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of pubhcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
"

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18 "
(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respeo-

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 "(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 ''(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1
''

(4) Upon introduction of a resolution with respect to

2 a rule, it sball be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 "(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Kepresentatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 "(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 *'(B) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order.
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1 and it is not in order to move to reconsider the vote by which

2 the resolution is agreed to or disagreed to.

3 **(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(S) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13 **(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1'^ such rule.".
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94th congress
IsT Session H. R. 7979

IN THE HOUSE OF REPRESENTATIVES

June 17,1976

Mr. Levitas (for himself, Mr. Wright, Mr. Sisk, Mr. Mezvixsky, Mr. Fithian,
Mr. Butler, Ms. Schroeder, Mr. Pritchard, Mr. Anderson of California,
Mr. Davis, Mr. Bowen, Mr. Stephens, Mr. LaFalce, Mr. Krueger, Mr.

Hefner, Mr. Bevill, Mr. Breaux, Mr. Kasten. and Mr. Breckinridge)
introduced the following bill

;
which was referred jointly to the Committees

on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

Q (1) the executive agencies through rulemaking

7 powers have promulgated many rules which contain

g criminal sanctions;

9 (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

II agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain rulemaking

6 activities of executive agencies, thereby exercising gi'eater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12
"

(a) This section applies, according to the provisions

13 thereof, except the extent that there is involved—

14
"

(
1

)
a military or foreign affairs function of the

15 United States; or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority uuder which

24 tha rule is proposed ;
and
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1 "('3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5 "(A) to interpretative rules, general statements of

6 poHcy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessaiy, or con-

12 trary to the public interest.

13
*'

(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction
;

5
"
(^) interpretative rules and statements of policy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12 "(f) A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
'*

(
1

)
with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 *'(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19 *'(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if pubhshed (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 "(B) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of pubhcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
''

(i) continuity of session is broken only by an

17 adjournment of Congress -sine die; and

18
"

(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22
"
(^) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respec^

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11
*'

(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 "(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 "(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a conunittee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragi'aphs (7j (B)

10 and (8) (A) and (B) shall apply.

11 "(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 -

"
(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same efifect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 "(B) Debate on the resolution shall be limited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order.
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1 and it is not in order to move to reconsider the vote by vi^hich

2 the resolution is agreed to or disagreed to.

3 *'(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(B) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Representatives, as the cas€ may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1''' such rule.".
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94th congress
1st Session H. R. 8231

IN THE HOUSE OF EEPRESENTATIVES

June 25, 1975

Ml'. Del Clawson (for himself, Mr. Anderson of Illinois, Mr. Butler, Mr.

Hutchinson, Mr. Hyde, Mr. Kindness, Mr. Latta, Mr. Lott, Mr. Mann,
Mr. Matsunaga, Mr. Moorhead of California, Mr. Pepper, and Mr. Sisk)
inti'oduced the following bill

;
wliich was referred jointly to the Committees

on the Judiciary and Rules

A BILL
To es'taibli'sli a method whereby tlie Congress (acting in accord-

ance with specified procedures) may prevent the adoption

hy the executive branch of rules or reguhitions which are

contrary to hiw or inconsistent with congressional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted hy the Senate and House of Bepresenta-

2 t'wes of the United States of America in Congress assembled,

3 That (a) whenever any officer or agency in the executive

4 branch of the Federal Government (including any inde-

5 pendent estaJblishment of the United States) proposes to

G prescribe or place in effect any rule or regulation to he used

7 in the administration or implementation of any law of the

1
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1 United States or any program established by or under snch

2 a law, or proposes to make or place in effect any change in

3 such a rule or regulation, such officer or agency shall submit

4 the proposed rule, regulation, or change to each House (A

5 Congress together with a report containing a full explana-

6 tlon thereof.

7 Sec. 2. (a) Except as provided in subsections (b) and

8 (c), any proposed rule, regulation, or change described in

9 the first section of this Act shall become effective sixty legis-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or at such later time as may be

12 required by law or specified in the rule, regulation, or change

13 itself or the report submitted therewith.

14
(b) Xo proposed rule, regulation, or change described

15 in the first section ol this iVct shall be placed in effect if.

16 within the sixty-day period described in subsection (a) of

1'7 this section, either Iloitse of Congress (in accordance with

18 section '^) a'doplis a residution in substance disapproving such

19 rule, regulation, or change because it contains provisions

20 which are contrary to law or inconsistent with the intent o(

21 the CongTess, or because it goes beyond the mandate of the

22 legislation which it is designed to implement or in the ad-

23 ministration of whieii it is designed to be ussed.

24 (c) Nothing in this Act shall prevent the Congress, at

25 any time during the sixty-day period described in subsection
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1 (a) of this section, from adopting a concurrent resolution

2 specifically approving the rule, regulation, or change in-

3 volved; and upon the adoption of any such concuiTent reso-

4 lution the rule, regulation, or change may become effective

5 immediately or as soon thereafter as is peniiitted by law.

6 (d) As used in this Act, the term "legislative days"

7 does not include any calendar day on which both Houses of

8 Congress are not in session.

9 ^Sec. 3. (a) This section is enacted by the Congress
—

10 (1) ^s ^^^ exercise of the rulemaking power of the

11 Senate and the House of Representatives, respectively,

12 and as such it shall be considered as part of the rules of

13 each House, respectively, and such rules shall supersede

14 other rules onl}^ to the extent that they are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

17 of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same extent as in the case of any

20 other rule of that House.

21 (b) (1) Any resolution introduced under section 2 (b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and w^hen the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has been dis-

2 agreed to) to move to proceed to the consideration of the

3 resolution. Such motion is highly privileged and is not de-

4 batahle. An amendment to the motion is not in order, and

5 it is not in order to move to reconsider the vote by which

6 the motion is agreed to or disagreed to.

7 (3) Xo amendment to, or motion to reconnnit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote by which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided with-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the application of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relating to the resolution shall be decided without debate.

19 (c) Except to the extent specifically otherwise provided

20 in the precedmg pro\'isions of this section, consideration of

21 any resolution with respect to a proposed rule, regulation, or

22 change in eitlier House of Congress shall be governed by the

23 Kules of that House which are apphcable to other resolutions

24 in simihir circumstances.
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1 iSec. 4. This Act shall apply with respect to all proposed

2
rules, regulations, and changes therein Which (but for the

3
provisions of this Act) would take effect on or after the first

4
day of the first month which begins after the date of the

^ enactment of this Act.
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94th congress
IsT Session R R. 8374

m THE HOUSE OF REPRESENTATIVES

July 8, 1975

Mr. Broomfield introduced the following bill
;
which was referred jointly to

the Committees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

-j^

Be it enacted by the Senate and House of Be-presenta-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

Q (1) the executive agencies through rulemaking

rj powers have promulgated many rules which contain

g criminal sanctions;

9 (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

11 agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should he more responsive to the intentions

3 ,
of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure whereby Congress may review certain rulemaking

6 activities of executive agencies, thereby exercising gi'eater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 "(a) This section applies, according to the provisions

13 thereof, except the extent that there is involved—

14
*'

(
1

)
a military or foreign affairs function of the

15 United States; or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(^) Greneral notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed; and
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1
"
(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5 (A) to interpretative rules, general statements of

6 poncy, or rules of agency organization, procedure, or

7 practice; or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13 "(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 ''(2) interpretative rules and statements of policy;

6 or

7
*'

(3) as otherwise provided by the agency for good

8. cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
"

(f )
A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
*'

(1) "^^^^ respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section; and

17 **(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19
**

(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5
"
{^) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of publication and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
"

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

39 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1. "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress—

3 , "(A;) as an exiercise of the rulemaking power of

4 the Senate and the House of Representatives, respec^

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 . **(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 *'(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows: That the does not

20 favor the rule numbered •

'

published in the Federal Reg-

21 ister on
,

19 .', the first blank space therein

22 bemg filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 ''(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 "(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 "(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagreed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 "(^) Debate on the resolution shall be limited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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1 and it is not in order to move to reconsider the vote by which

2 the resolution is agreed to or disagreed to.

3 "(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(B) Appeals from the decisions of the Chair relating

9 to the apphcation of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13 "(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1'^ such rule.".
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94th congress
Ibt Session H. R. 9235

IN THE HOUSE OF REPRESENTATIVES

August 1, 1975

Mr. Levitas (for himself, Mr. Pepper, Mr. Ichord, Mr. Evans of Indiana,

Mr. Obey, Mr. Neal, Mr. Riseniioover, Mr. Nowak, Mr. McHugh, Mr.

DoDD, Mr. English, Mr. Maguire, Mr. Blouin, Mr. Santini, Mr. Rinaldo,

Mr. Nolan, and Mr. Edgar) introduced the following bill; which was

referred jointly to the Committees on the Judiciary and Rules

A BILL
To penult v'lthev House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted hu the Senate and Bouse of Eepresenta-

2 t'lcc^ of the United States of Arnerica in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

a (1) the executive agencies through rulemaking

rj powers have pronmlgated many rules which contain

g criminal sanctions;

Q (2) the executive agencies have often exceeded

-j^Q
the intent of Congress in the manner in which such

-j^^ agencies have administered various laws; and

I-O
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1 (3) the executive agencies in the administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Tlicrcfore. it is the purpose of this Act to establish a

5 ]M-occdure v»'licreby Congress may review certain rulemaking

6 activities of executive agencies, thereby exercising greater

7 coutrol and oversight over the operations of such agencies.

8 Sir. :]. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 "(a) This section applies, accordmg to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a military or foreign affairs function of the

15 United States; or

16 "(-) '^ matter relating to agency management or

17 j)ei-sonnel or to public property, loans, grants, benefits,

18 or contracts.

19
"

(^^) General notice of proposed rulemaking shall be

20 published in the Uederal Register. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 th? rule is proposed; and
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1
''

(3) either the teinis or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5
"
(^) to interpretative rules, general statements of

6 policy, or rules of agency organization, procedure, or

7 practice ;
or

8 "(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13
"

(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written daUi, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 t'li'c required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23
''

(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its elective date,

2 except
—

3
"
(1) a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 "(2) interpret^itive niles and statements of policy;

6 or

7
''

(3) as otherwise provided by the agency for good

8 cause found and published with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
"

(f) ^ i"^i^^ ^hal^ ^'^^^ effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
*'

(1) "^^'tli respect to which general notice of a pro-

15 posed rulemaking is required to l)e published by this

16 section
;
and

17 "(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19 "(g) (I) (A) Except as provided in subparagraphs

20 (B) and ("9), a rule described in subsection (f) may take

21 elTcct (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of pul)lication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 "(S) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of publication and the end of the sixty-

13 day period, neither House passes such resolution.

14 "(C) For the purpose of •

subparagraph (A) of this

15 paragraph
—

16
"

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22
"
{^) Under provisions contained in a rule, a provi-

23 sion of the rule may be efTective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respec^

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11
**

(^) ^vith full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 mamier and to the same extent as in the case of any

15 other rule of that House,

16 "(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Eederal Reg-

21 ister on
,
19 .', the first blank space therein

22 bemg filled with the name of the resolvmg House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1
*'

(4) Il^pon introduction of a resolution with respect to

2 a rule, it shall be in order ^t any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11
''

(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17
'

''(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24
"
(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resolution with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagi'eed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in oi-der, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 *'(B) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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1 and it is not in order to move to reconsider the vote by which

2 the resohition is agreed to or disagreed to.

3 ''(8) (A) Motions to postpone, made witJi respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(B) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Hepresentatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of nny resolution

15 disapproving a rule described in subsection (f) of this sec-

IG tion shall not be deemed to be an expression of approval of

1'^ such rule.".
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94th CONGKESS
IsT Session" H. R. 9254

IN THE HOUSE OF REPRESENTATIVES

August 1, 1975

Mr. Obey introduced the following bill; which was referred jointly to the

Committees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

2 Be it enacted by the Senate and House of Representa-

2 fives of the United States of America in Congress assembled,

3 That this Act may be cited as. the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

g (1) the executive agencies through rulemaking

rj powers have promulgated many rules which contain

g criminal sanctions;

Q (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

;l^-l^ agencies have administered various laws; and

I—O
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1 (3) the executive agencies in the administration

2 of any law should he more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this Act to establish a

5 procedure wherehy Congress may review certain mlemaking

G nctivities of executive agencies, thereby exercising greater

7 coutntl and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§ 553. Rulemaking and congressional disapproval of pro-

11 posed rules

12
"

{'^) 1'bis section applies, according to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a military or foreign affairs function of the

15 I"'ni t ed S ta tes
;
or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 *'(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 "(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed ;
and
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1 "(3) either the terms or substance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5 (A) to interpretative rules, general statements of

6 poLcy, or rules of agency organization, procedure, or

7 practice; or

8
"
(^) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 itrary to the public interest.

13 •

''

(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

19 general statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23 "(d) Except where subsections (f) and (g) apply,

24 -the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
*'

(1) a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 "(2) interpretative rules and statements of policy;

6 or

7
''

(3) as otherwise provided by the agency for good

8 cause found and published with the rule.

9 ''(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
"

(f )
A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
"

(
1

)
"^^'^tli respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 "(2) the violation of which sul)jects the person in

18 violation to a criminal penalty.

19 "(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D) ,
a rule described in subsection (f) may take

21 effect (i) only if pubhshed (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was puldished,

25 and (iii) only if, between the date of puldication and tlie
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5 ''(^) Notwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12 if, between the date of publication and the end of the sixty-

13 day period, neither House passes such resolution.

14 ''(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16
"

(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provi-

23 sion of the rule -may be effective at a time later than the

24 date on which the rule otherwise is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 the Senate and the House of Eepresentatives, respec^-

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11
'*

(B) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 *'(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being jfilled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1 "(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11
"
(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further contideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

S4
'*

(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resokition with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

; 7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 "(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to ^ rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagi-eed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21
"
{^) Debate on the resolution shall be limited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order,
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1 and it is not in order to move to reconsider the vote by whicli

2 the resokition is agreed to or disagreed to.

3 ''(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

the consideration of other business, shall be decided without

7 debate.

8 ''(B) Appeals from the decisions of the Chair relating

9 to the appHcation of the rules of the Senate or the House of

10 Representatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

I'i
rejection without referral to a committee of any resolution

1^ disapproving a rule described in subsection (f) of this sec-

16 tion shall not be deemed to be an expression of approval of

1'^ such rule.".
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94th congress
IsT Session H. R. 9313

IN THE HOUSE OF EEPRESENTATIVES

September 3, 1975

Mr. Del Clawson (for himself, Mr. Kemp, Mr. Ketchum, Mr. McEwen, Mr.

Madigan, Mr. Martin, Mr. Milford, Mr. Mollxjhan, Mr. Moorhead of

Pennsylvania, Mr. Myers of Indiana, Mr. Nedzi, Mr. O'Hara, Mr. Pat-

man, Mr. PoAGE, Mr. Risenhoover, Mr. Robinson, Mr. Rousselot, Mr.

SiKES, Mr. Stark, Mr. Steed, Mr. Steiger of Wisconsin, Mr. Stephens,
Mr. Talcott, Mr. Taylor of Missouri, and Mr. Tiione) introduced the

following bill
;
which was referred jointly to the Committees on the Judi-

ciary and Rules

A BILL
To csta'blisli a metiliod wliereb}^ the Congress (acting in accord-

ance with specified procedures) may prevent the adoption

by the executive branch of rules or regulations which are

contrary to law or inconsistent with congressional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted by the Senate and House of Bepresemta-

-2 i'ivcs of the United States of America in Congress assembled,

3 That (a) whenever any oflicer or agency in the executive

4 brancli of the Federal Government (including any inde-

5 pendent esta'blishment of the United States) proposes to

6
prescribe or place in efi'ect any rule or regulation to be used

"^ in the administration or im})lementation of any law of the

I—O



107

2

1 United States or any program estal)lished by or under such

2 a law, or proposes to make or place in effect any change in

3 such a rule or regula-tion, such officer oa* agency shall submit

4 the proposed rule, regulation, or change to each House of

5 Congress together with a report containing a full explana-

6 tion thereof.

7 Sec. 2. (a) Except as provided in subsections (1)) and

8 (c) , any proposed rule, legulation, or (liange described in

9 the first section of this Act shall become effective sixty legis-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or at such later time as may ])e

12 required by law or specified iu the rule, regulation, or change

13 itself or the report submitted therewith.

14
(b) Xo proposed iiile, regulation, ov change described

15 in the ffrst section of this Act shall be placed in effect if,

16 within the sixty-day period described in sulxsection (a) of

1"^ this section, either House of Congress (in accordance with

18 section >]) adopts a resolution in substance disap[)r(>viiig such

19 rule, regulation, or cliange because it contjiius }>n)visions

20 which are conti'ary to law or inconsistent witli the intent of

21 the Congress, or because it goes b-eyond the mandate of the

22 legislation wbich it is designed to implement or in the ad-

23 ministration of which it is designed to be used.

24 •

(c) Nothing in this Act shall prevent the Congress, at

25 an}' time diu'ing tlie sixty-d;!y period desci'ibed in subsection
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1 (n) of tills section, from adopting a concurrent resolution

2 specifically approving the rule, regulation, or change in-

3 volved; and upon the adoption of any such concurrent reso-

4 lution the rule, regulation, or change may become effective

5 inonediately or as soon thereafter as is permitted by law.

6 (d) As used in this Act, the term "legislative days"

7 does not include any calendar day on which both Houses of

8 Congress are not in session.

9 'Sec. 3. (a) This section is enacted by the Congress
—

10 (1) as an exercise of the rulemaking power of the

11 Senate and the House of Representatives, respectively,

12 and as such it shall be considered as part of the rules of

13 each House, respectively, and such rules shall supersede

14 other rules onl}^ to the extent that they are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

17 of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same extent as in the case of any

20 other rule of that House.

21 (b) (1) Any resolution introduced under section 2(b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and when the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has been clis-

2 agreed to) to move to proceed to the consideration of the

3 resolution. Such motion is highly privileged and is not de-

4 batable. An amendment to the motion is not hi order, and

5 it is not in order to move to reconsider the vote by which

6 the motion is agreed to or disagreed to.

7 (3) No amendment to, or motion to recommit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote b}' which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided with-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the apphcation of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relating to the resolution shall be decided without debate.

19 (c) Except to the extent specifically otherwise provided

20 in the preceding provisions of this section, consideration of

21 any resolution with respect to a proposed rule, regulation, or

22 change in eitlier House of Congress shall be governed by the

23 Ivules of that House which are applical)le to other resolutions

24 in similar circumstances.
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1 iSeo. 4. This Act shall apply with respect to all propoised

2
rales, regula lions, and changes therein which (hut for the

3
provisions of this Act) would take effect on or after the first

4
day of the first month which hcgins after the date of the

^ enactment of this Act.



Ill

94th congress
l8T Session H. R. 9314

IN THE HOUSE OF REPRESENTATIVES

September 3, 1975

Mr. Del Clawson (for himself, Mr. Waggonner, Mr. Walsh, Mr. Bob Wilson,
Mr. Charles Wilson of Texas, Mr. Winn, Mr. Wright, and Mr. Yatron)
introduced the following bill; which was referred jointly to the Com-
mittees on the Judiciary and Rules

A BILL
To establish a metliod whereby tlie Congress (acting in accord-

ance with specified procedures) may prevent the adoption

by the executive branch of rules or regulations which are

contrary to law or inconsistent with congressional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted by the Senate and House of Bepresenla-

2 lives of the United States of America in Congress assembled,

3 That (a) whenever anj' officer or agency in the executive

4 branch of the Federal Government (including an}^ indc-

5 pendent establishment of the United States) proposes to

G prescribe or place in effect any rule or regulation to be used

7 in the administration or implementation of an}' law of the

I—O
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1 United States or an)- program established )»y or under such

2 a law, or proposes to make or place in effect any change in

3 such a rule or regulation, such officer ot agency shall submit

4 the proposed rule, regulation, or change to each House of

5 Congress together with a report containing a full explana-

6 tion thereof.

7 Sec. 2. (a) Excej^t as provid'cd in subsections (1)) and

8 (c) , any proposed rule, regulation, or change described in

9 the first section of this Act shall become elective sixty legls-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or at such later time as may be

12 required by law or specified in the rule, regulation, or change

13 itself or the report submitted therewith.

14
(b) Xo proposed rule, regulation, or change described

15 in the first section of this Act shall ))e placed in efi'ect if,,

16 within the sixt3^-day period described in subsection (a) of

I''' this section, either House of Congress (in accordance with

18 section 3) adopts a resolution in substance disapproving such

19 rule, regulation, or change because it contains ])rovisions

20 which are contrary to law or inconsistent with the intent of

21 the Congress, or because it goes beyond the mandate of the

22 legislation which it is designed tu implement or in the ad-

23 ministration of which it is designed to be used.

24 (c) Nothing in this Act shall prevent the Congress, at

25 any time during the sixty-dny period dcscri))ed in subsection
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1 (a) of this section, from adopting a concurrent resolution

2 specifically approving the rule, regulation, or change in-

3 volved; and upon the adoption of any such concurrent reso-

4 lution the rule, regulation, or change may become effective

5 immediately or as soon thereafter as is permitted b}' law.

6 (d) As used in this Act, the term "legislative da3^s"

7 does not include any calendar day on which both Houses of

8 Cono-ress are not in session.

9 'Sec. 3. (a) This section is enacted by the Congress
—

10 (1) as an exercise of the rulemaking power of the

11 Senate and the House of Representatives, respectively,

12 and as such it shall be considered as part of the rules of

13 each House, respectivel}^, and such rules shall supersede

14 other rules onty to the extent that the}^ are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

17 of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same extent as in the case of any

20 other rule of that House.

21 (b) (1) Any resolution introduced under section 2(b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and when the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has heen dis-

2 agreed to) to move to proceed to the consideration of the

3 resohition. Such motion is highly privileged and is not de-

4 hatable. An amendment to the motion is not in order, and

5 it is not in order to move to reconsider the vote by which

6 the motion is agi'eed to or disagreed to.

7 (3) No amendment to, or motion to recommit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote by which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided with-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the application of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relating to the resolution shall be decided without debate.

19 (c) Except to the extent specifically otherwise provided

20 in the preceding provisions of this section, consideration of

21 any resolution with respect to a proposed rule, regulation, or

22 change in either House of Congress shall be governed by the

23 Rules of that House which are apphcable to other resolutions

24 in similar circumstances.
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1 Sec. 4. This Act shall apply with respect to all proposed

2 mles, regulations, and <?hanges therein x^hich (but for the

3
provisions of this Act) would take effect on or after the first

4
day of the first month which begins after the date of the

^ enactment of this Act.
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94th congress
IsT Session H. R. 9801

IN THE HOUSE OF REPRESENTATIVES

September 23, 1975

Mr. Del Clawson (for himself, Mr. Andrews of North Dakota, Mr. Broyhill,
Mr. Don H. Clausen, Mr. Cleveland, Mr. Cochran, Mr. D'Amours, Mr.
Dan Daniel, Mr. du Pont, Mr. Edwards of Alabama, Mr. Emery, Mr.
Hanley, Mr. Hannaford, Mr. Lagomarsino, Mr. McCollister, Mr.
Mathis, Mr. Miller of Ohio, Mr. Patterson of California, Mr. Ruppe,
Mr. Shriver, Mr. Snyder, Ms. Spellman, Mr. Steiger of Arizona, Mr.
Treen, and Mr. Charles H. Wilson of California) introduced the fol-

lowing bill
;
which was referred jointly to the Committees on the Judiciary

and Rules

A BILL
To cstaJblish a metiliod w^lier^by the Congress (acting in accord-

ance witli specified procedures) may prevent the adoption

by the executive branch of rides or regulations which are

contrary to law or inconsistent with congressional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) whenever any officer or agenc}^ in the executive

4 branch of the Federal Government (including any inde-

5 pendent estaJblishment of the United States) proposes to

6
presori!be or place in effect any rule or regulation to be used

"^ in the administration or implementation of any law of the

I—O



117

2

1 United States or any program established by or under such

2 a law, or proposes to make or place in effect any cliange in

3 such a mle or regulation, such officer or agency shall submit

4 the proposed rule, regulation, or change to each House of

5 Congress together witli a report containing a full explana-

6 tion thereof.

7 Sec. 2. (a) Except as provided in subsections (b) and

8 (c), any proposed rule, regulation, or change described in

9 the first section of this Act shall become effective sixty legis-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or at such later time as may be

12 required by law or specified in the rule, regulation, or change

13 itself or the report submitted therewith.

14
(b) Xo proposed rule, regulation, or change described

15 in the first section of this Act shall be placed in effect if.

16 within the sixty^diay period described in subsection (a) of

17 this section, either House oi Congress (in accordance with

18 section 3) adopts a resolution in substance disapproving such

19 rule, regulation, or change because it contains provisions

20 which are contrary to law or inconsistent with the intent of

21 the Congress, or because it goes beyond the mandate of the

22 legislation which it is designed to implement or in the ad-

23 ministration of which it is designed to be used.

24 (c) Nothing in this Act shall prevent the Congress, at

25 any time during the sixty-day period described in subsection
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1 (a) of this section, from adopting a concurrent resolution

2 specifically approving the rule, regulation, or change in-

3 volved; and upon the adoption of any such concurrent reso-

4 lution tlie rule, regulation, or change may become effective

5 immediately or as soon thereafter as is permitted by law.

6 (d) As used in this Act, the term ''legislative days"

7 does not include any calendar day on which both Houses of

8 Congress are not in session.

9 Sec. 3. (a) This section is enacted by the Congress
—

10 (1) as an exercise of the rulemaking power of the

11 Senate and the House of Representatives, respectively,

12 and as such it shall be considered as part of the rules of

13 each House, respectively, and such rules shall supersede

14 other rules only to the extent that they are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

17 of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same c extent as in the case of any

20 other rule of that House. ,

21 (h) (1) Any resolution introduced under section 2(b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and when the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has heen dls-

2 agreed to) to move to proceed to the consideration of the

3 resohition. Such motion is highly privileged and is not de-

4 batable. An amendment to the motion is not in order, and

5 it is not in order to move to reconsider the vote by which

6 the motion is agreed to or disagreed to.

7 (3) No amendment to, or motion to recommit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote by which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided wlth-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the application of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relating to the resolution shall be decided without debate.

19 (c) Except to the extent specifieally otherwise provided

20 in the preceding provisions of this section, consideration of

21 any resolution with respect to a proposed rule, regulation, or

22 change In either House of Congress shall be governed by the

23 Rules of that House which arc applicable to otlier resolutions

24 in similar circumstances.
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1 iSec. 4. This Act shall apply with respect to all propoised

2
rules, regulations, and changes therein which (but for the

3
provisions of this Act) would take effect on or after the first

4
day of the first month which begins after the date of the

^ enactment of this Act.
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94th congress
IsT Session H. R. 10164

IN THE HOUSE OF REPRESENTATIVES

October 9, 1975

Mr. Del Clawson (for himself, Mrs. Bukke of California, Mr. Carter, Mrs.

Sullivan, Mr. Symms, Mr. White, Mr. Wiiitehurst, Mr. Wydler, Mr.

Frenzel, Mr. Grassley, and Mr. Yates) introduced the following bill';

which was referred jointly to the Committees on the Judiciary and Rules

A BILL
To cstaibllsh a method wbere})y the Congress (acting in accord-

ance with specified procedures) may prevent tlie adoption

by the executive brandi of rules or reguhitions Avhich are

contrary to law or inconsistent with congressional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) whenever any officer or agency in the executive

4 branch of the Federal Government (including any indc-

5 pendent establishment of the United States) proposes to

<->

prescribe or place in efTect any rule or regulation to l)e used

^7 in the administration or implementation of an}' law of the

I—O
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1 United States or raiy progiaiii established hy or under such

2 a law, or proposes to make or place in effect any change in

3 such a rule or regulation, such officer oi- agency shall submit

4 the proposed rule, regulation, or change to each House of

5 Congress together with a report containing a full explana-

6 tion thereof.

7 Sec. 2. (a) Except as provided in subsections (b) and

8 (c), any proposed rule, regulation, or change described in

9 the first section of this x\ct sImU become efl'ective sixty legis-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or lat such later time as may be

12 required by law or specified iu the rule, regulation, or change

13 itself or the rejvort :submitted therewilh.

14
(b) No pi'oposed rule, regulation, or change described

15 In the first section of this Act s'luiU be placed in effect if,

16 within the sixty-diiy period described in sub.section ('a) of

17 this section, either House of Congress (iu accordance with

18 section 3) adopts a resolution in substance disapproving su(li

19 rule, regulation, or change because it contains ju-ovisions

20 which are contrary to law or inconsistent with the intent of

21 the Congress, or because it goes beyond the mandate of the

22 legislation which it is designed to implement or in the ad-

23 ministration of AVliich it is designed lo be used.

24 (c) Nothing in this Act shall prevent the Congress, at

25 any time during the sixty-day period described in subsection
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1 (a) of tliis section, from adoj)ting a concurrent resolution

2 specifically approving- the rule, regulation, or change in-

3 volved; and upon the adoption of any such concurrent reso-

4 lution the rule, regulation, or change may hecome effective

5 immediately or as soon thereafter as is permitted hy law.

6 (d) As used in this Act, the term ''legislative da3's"

7 does not include any calendar day on which hoth Houses of

8 Cono^ress are not in session.

9 'Sec. 3. (a) This section is enacted by the Congress
—

10 (
1

)
as an exercise of the rulemaking power of the

11 Senate and the House of Representatives, respectively,

12 and as such it shall he considered as part of the rules of

13 each House, respectively, and such rules shall supersede

14 other rules onty to the extent that the}^ are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

17 of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same extent as in the case of any

20 other rule of that House.

21 (b) (1) Any resolution introduced under section 2(b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and when the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has heen dis-

2 agreed to) to move to proceed to the consideration of the

3 resohition. Such motion is highly privileged and is not de-

4 hatable. An amendment to the motion is not in order, and

5 it is not in order to move to reconsicfer the vote hy which

6 the motion is agi'eed to or disagreed to.

7 (3) No amendment to, or motion to recommit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote by which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided with-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the application of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relating to the resolution shall be decided without debate.

19 (c) Except to the extent specifically otherwise provided

20 in the preceding provisions of this section, consideration of

21 any resolution with respect to a proposed rule, regulation, or

22 change in either House of Congress shall be governed by the

23 Eules of tha^t House which are applicable to other resolutions

24 in similar circumstances.
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1 iSec. 4. This Act shall apply with respect to all proposed

2 niles, regulations, and changes therein which (hut for the

3
provisions of this Act) would take effect on or after the first

4 day of the first month which begins after the date of the

5 enactment of this Act.
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94th congress
1st Session H. R. 10166

IN THE HOUSE OF REPRESENTATIVES

October 9, 1975

Mr. Del Clawson (for himself, Mr. Abdnor, Mr. Clancy, Mr. Conlan, Mr.

Derwinski, Mr. Downey of New York, Mr. Goldwater, Mr. Guyer, Mr.

Hansen, Mrs. Heckler of Massachusetts, Mr. Hefner, Mr. Hughes, Mr.

Jeffords, Mr. Jenrette, Mr. Johnson of Colorado, Mr. Kasten, Mr. Lan-

DRUM, Mr. Lloyd of California, Mr. McKinney, Mr. Mazzoli, Mr. Mont-

gomery, Mr. Moore, Mr. Regula, Mr. Santini, and Mr. Spence) intro-

duced the following bill
;
which was referred jointly to the Committees on

the Judiciary and Rules

A BILL
To csta'l)lish a metliod wberel)y tlie Congress (acting in accord-

ance with specified jiroccdures) may prevent tlie adoption

by the executive branoli of rules or regidations ^^hich are

contrai-y to law or inconsistent with congi'essional intent

or which go beyond the mandate of the legislation which

they are designed to implement.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) whenever any officer or agency in the executive

4 branch of the Federal Government (including any inde-

5 pendent establiiihment of the United States) proposes to

C prescribe or place in effect any rule or regulation to l)e used

"^ in the administration or implementation of any law of the

I—O
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1 United States or an}' program established hy or under such

2 a law, or proposes to make or place in effect any change in

3 such a rule or regulation, such officer or agency shall submit

4 the proposed rule, regulation, or change to each House of

5 Congress together with a report containing a full explana-

6 tion thereof.

7 Sec. 2. (a) Except as provided in su])sections (b) and

8 (e), any proposed rule, regulation, or change described in

9 the first section of this xVct shall become elTective sixty legis-

10 lative days after the date of its submission to the Congress

11 as provided in such section, or at such later time as maj^ be

12 re([uired by law or specified iu the rule, regulation, or change

13 itself or the report submitted therewith.

14
(b) Xo pi'oposed rule, regulation, or change described

15 ill the first section of this Act shall be placed in efTect if,

1^ within the sixty-day period described in subsection (a) of

I''' this section, either House of Congress (in accordance with

18 section 3) adopts a resolution iu substance disapproving such

19 rule, regulation, or change because it contains ])rovisions

20 which are contrary to law or inconsistent with the intent of

21 the Congress, or because it goes beyond the mandate of the

22 legisktion which it is designed to implement or in the ad-

23 ministraticui of which it is designed to be used.

24 (c) N(»thing in this Act shall prevent the Congress, at

25 any time during the sixty-day period descri])ed in subsection
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1 (a) oi this section, from adopting a concurrent resolution

2 specificall}^ approving the rule, regulation, or change in-

3 volved; and upon the adoption of any such concurrent reso-

4 lution the rule, reji'ulation, or change nia}- hecome effective

5 immediately or as soon thereafter as is permitted hy law.

6 (d) As used in this Act, the term "legislative dmys"

7 d<jes not include any calendar day on which hutli Houses of

8 Con<i;ress are not in session.

9 'Sec. 3. (a) This section is enacted hy the Congress
—

10 (1) as an exercise of the rulemaking power of the

11 Senate and the House of Kepresentatives, respectively,

12 and as such it shall he considered as part of the rules of

13 each House, respectively, and such rules shall supersede

14 other rules only to the extent that the}- are inconsistent

15 therewith
;
and

16 (2) with full recognition of the constitutional right

1"? of either House to change such rules (as far as relating

18 to the procedures of that House) at any time, in the same

19 manner and to the same extent as in the case of any

20 other rule of that House.

21 (h) (1) Any resolution introduced under section 2(b)

22 shall be referred to a committee by the Speaker of the House

23 or by the President of the Senate, as the case may be.

24 (2) If and when the committee has reported the reso-

25 lution, it shall at any time thereafter be in order (even
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1 though a previous motion to the same effect has heen dis-

2 agreed to) to move to proceed to the consideration of the

3 resohition. Such motion is highly privileged and is not de-

4 batable. An amendment to the motion is not in order, and

5 it is not in order to move to reconsider the vote by which

6 the motion is agi'eed to or disagreed to.

7 (3) No amendment to, or motion to recommit, the

8 resolution shall be in order, and it shall not be in order to

9 move to reconsider the vote by which the resolution is agreed

10 to or disagreed to.

11 (4) (A) Motions to postpone, made with respect to

12 the consideration of the resolution, and motions to proceed

13 to the consideration of other business, shall be decided with-

14 out debate.

15 (B) Appeals from the decisions of the Chair relating

16 to the application of the rules of the Senate or the House

17 of Representatives, as the case may be, to the procedure

18 relatino- to the resolution shall be decided without debate.

19 (c) Except to the extent specifically otherwise provided

20 in the preceding provisions of this section, consideration of

21 any resohition with respect to a proposed rule, regulation, or

22 change in either House of Congress shall be governed by the

23 Rules of that House which are apphcable to other resolutions

24 in similar circumstances.
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1 iSec. 4. This Act shall apply with respect to all proposed

2
rules, regulations, and changes therein \Vhich (but for the

3
provisions of this Act) would take effect on or after the first

4
day of the first month which hegins after the date of the

^ enactment of this Act.
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94th congress
IsT Session H. R. 9254

IN THE HOUSE OF REPRESENTATIVES

August 1, 1975

Mr. Obey introduced the following bill ; which was referred jointly to the

Committees on the Judiciary and Rules

A BILL
To permit either House of Congress to disapprove certain rules

proposed by executive agencies.

-j^

Be it enacted by the Senate and House of Representa-

2 tivcs of the United States of America in Congress assembled,

3 That this Act may be cited as the "Administrative Rulemak-

4 ing Control Act".

5 Sec. 2. The Congress finds that—

g (1) the executive agencies through rulemaking

Y powers have promulgated many rules which contain

g criminal sanctions;

9 (2) the executive agencies have often exceeded

20 the intent of Congress in the manner in which such

Yi agencies have administered various laws; and

I—O
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1 (3) the Gxccutive agencies in the administration

2 of any law should be more responsive to the intentions

3 of Congress in enacting such law.

4 Therefore, it is the purpose of this x\ct to establish a

5 procedure whereby Congress may review certain nilemaking

G activities of executive agencies, thereby exercising greater

7 control and oversight over the operations of such agencies.

8 Sec. 3. Section 553 of title 5, United States Code

9 (relating to rulemaking), is amended to read as follows:

10 "§ 553. Rulemaking and congressional disapproval of pro-

11 posed rules

12 "(a) This section apphes, according to the provisions

13 thereof, except the extent that there is involved—

14 "(1) a military or foreign afTairs function of the

15 United States; or

16 "(2) a matter relating to agency management or

17 personnel or to public property, loans, grants, benefits,

18 or contracts.

19 "(b) General notice of proposed rulemaking shall be

20 published in the Federal Register. The notice shall include—

21 ''(1) a statement of the time, place, and nature of

22 public rulemaking proceedings ;

23 "(2) reference to the legal authority under which

24 the rule is proposed; and
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1
"
(3) either the terms or suhstance of the proposed

2 rule or a description of the subjects and issues involved.

3 Except when notice or hearing is required by statute, this

4 subsection does not apply
—

5 "(A) to interpretative rules, general statements of

6 poHcy, or rules of agency organization, procedure, or

7 practice; or

8 "(S) when the agency for good cause finds (and

9 incorporates the finding and a brief statement of reasons

10 therefor in the rules issued) that notice and public pro-

11 cedure thereon are impracticable, unnecessary, or con-

12 trary to the public interest.

13 •

*'

(c) After notice required by this section, the agency

14 shall give interested persons an opportunity to participate in

15 the rulemaking through submission of written data, views,

16 or arguments with or without opportunity for oral presenta-

17 tion. After consideration of the relevant matter presented,

18 the agency shall incorporate in the rules adopted a concise

49 geneml statement of their basis and purpose. When rules

20 are required by statute to be made on the record after oppor-

21 tunity for an agency hearing, sections 556 and 557 of this

22 title apply instead of this subsection.

23
*'

(d) Except where subsections (f) and (g) apply,

24 the required publication or service of a substantive rule shall
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1 be made not less than thirty days before its effective date,

2 except
—

3
"

(
1

)
a substantive rule which grants or recognizes

4 an exemption or relieves a restriction;

5 "(2) interpretative rules and statements of pohcy;

6 or

7
"
(3) as otherwise provided by the agency for good

8 cause found and puulished with the rule.

9 "(e) Each agency shall give an interested person the

10 right to petition for the issuance, amendment, or repeal of a

11 rule.

12
*'

(f )
A rule shall take effect only in the manner pro-

13 vided in subsection (g) if it is a rule—

14
"

(
1

) with respect to which general notice of a pro-

15 posed rulemaking is required to be published by this

16 section
;
and

17 *'(2) the violation of which subjects the person in

18 violation to a criminal penalty.

19 "(g) (1) (A) Except as provided in subparagraphs

20 (B) and (D), a rule described in subsection (f) may take

21 effect (i) only if published (with an identification number)

22 in the Federal Register, (ii) only after the expiration of the

23 first period of thirty calendar days of continuous session of

24 Congress after the date on which the rule was published,

25 and (iii) only if, between the date of publication and the
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1 end of the thirty-day period, neither House, without referral

2 of such matter to the appropriate committee, passes a resolu-

3 tion stating in substance that that House does not favor the

4 rule.

5
"
(^) N^otwithstanding the provisions of subparagraph

6 (A) of this paragraph, whenever a resolution, stating in

7 substance that a House does not favor a rule described in

8 paragraph (f ) ,
is referred to a committee of either House,

9 such rule may take effect (i) only after the expiration of the

10 first period of sixty days of continuous session of Congress

11 after the date on which the rule was published, and (ii) only

12
if, between the date of pubUcation and the end of the sixty-

13 day period, neither House passes such resolution.

14 ''(C) For the purpose of subparagraph (A) of this

15 paragraph
—

16 "
(i) continuity of session is broken only by an

17 adjournment of Congress sine die; and

18
"

(ii) the days on which either House Is not in ses-

19 sion because of an adjournment of more than three days

20 to a day certain are excluded in the computation of the

21 thirty-day period.

22 "(D) Under provisions contained in a rule, a provl-

23 sion of the rule -may be effective at a time later than the

24 date on which the rule otherwise Is effective.
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1 "(2) Paragraphs (3) through (8) of this subsection

2 are enacted by Congress
—

3 "(A) as an exercise of the rulemaking power of

4 the Senate and the House of Representatives, respec-

5 tively, and as such they are deemed a part of the rules

6 of each House, respectively, but applicable only with

7 respect to the procedure to be followed in that House in

8 the case of resolutions described by paragraph (3) of

9 this subsection; and they supersede other rules only to

10 the extent that they are inconsistent therewith; and

11 "(^) with full recognition of the constitutional right

12 of either House to change the rules (so far as relating

13 to the procedure of that House) at any time, in the same

14 manner and to the same extent as in the case of any

15 other rule of that House.

16 **(3) For the purpose of paragraphs (2) through (8)

17 of this subsection, 'resolution' means only a resolution of

18 either House of Congress, the matter after the resolving

19 clause of which is as follows : 'That the does not

20 favor the rule numbered published in the Federal Reg-

21 ister on
,
19 .', the first blank space therein

22 being filled with the name of the resolving House and the

23 other blank spaces therein being appropriately filled; but

24 does not include a resolution which specifies more than one

25 rule.
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1
"
(4) Upon introduction of a resolution with respect to

2 a rule, it shall be in order at any time thereafter to move the

3 referral of such resolution to a committee pursuant to para-

4 graph (5) or to move the adoption of such resolution. Each

5 such motion is highly privileged and is not debatable. An

6 amendment to such motion is not in order, and it is not in

7 order to move to reconsider the vote by which the motion is

8 agreed to or disagreed to. In the case of a motion to adopt

9 a resolution, the procedures set forth in paragraphs (7) (B)

10 and (8) (A) and (B) shall apply.

11 *'(5) After passage by a majority vote of a motion to

12 refer a resolution to a committee, such resolution shall be

13 referred to such committee (and all resolutions with respect

14 to the same rule shall be referred to the same committee)

15 by the President of the Senate or the Speaker of the House

16 of Representatives, as the case may be.

17 "(6) (A) If the committee to which a resolution with

18 respect to a rule has been referred has not reported it at

19 the end of ten calendar days after its introduction, it is in

20 order to move either to discharge the committee from further

21 consideration of the resolution or to discharge the committee

22 from further consideration of any other resolution with re-

23 spect to the rule which has been referred to the committee.

24 "(B) A motion to discharge may be made only by an

25 individual favoring the resolution, is highly privileged (ex-
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1 cept that it may not be made after the committee has re-

2 ported a resokition with respect to the same rule) ,
and debate

3 thereon shall be limited to not more than one hour, to be

4 divided equally between those favoring and those opposing

5 the resolution. An amendment to the motion is not in order,

6 and it is not in order to move to reconsider the vote by

7 which the motion is agreed to or disagreed to.

8 "(C) If the motion to discharge is agreed to or dis-

9 agreed to, the motion may not be renewed, nor may another

10 motion to discharge the committee be made with respect

11 to any other resolution with respect to the same rule.

12 ''(7) (A) When the committee has reported, or has

13 been discharged from further consideration of, a resolution

14 with respect to a rule, it is at any time thereafter in order

15 (even though a previous motion to the same effect has been

16 disagi-eed to) to move to proceed to the consideration of the

17 resolution. The motion is highly privileged and is not de-

18 batable. An amendment to the motion is not in order, and

19 it is not in order to move to reconsider the vote by which

20 the motion is agreed to or disagreed to.

21 "(B) Debate on the resolution shall be hmited to not

22 more than ten hours, which shall be divided equally be-

23 tween those favoring and those opposing the resolution. A

24 motion further to limit debate is not debatable. An amend-

25 ment to, or motion to recommit, the resolution is not in order.
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1 and it is not in order to move to reconsider the vote by which

2 the resohition is agreed to or disagreed to.

3 *'(8) (A) Motions to postpone, made with respect to

4 the discharge from committee, or the consideration of, a

5 resolution with respect to a rule, and motions to proceed to

6 the consideration of other business, shall be decided without

7 debate.

8 "(B) Appeals from the decisions of the Chair relating

9 to the application of the rules of the Senate or the House of

10 Kepresentatives, as the case may be, to the procedure relat-

11 ing to a resolution with respect to a rule shall be decided

12 without debate.

13
"
(h) Congressional inaction with respect to, or the

14
rejection without referral to a committee of any resolution

15
disapproving a rule described in subsection (f) of tliis scc-

16 tion shall not be deemed to be an expression of approval of

I''' such rule.".

63-550 O - 76 - 10
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Mr. Flowers. Mr, Danielson ?

Mr. Danielson. I have no individual statement. My chairman has

expressed very well, I think, the point of view of our committee from
the point of view of the majority party. Mr. Moorhead has made it

clear that this is ecumenical, politically speaking.
I will participate as carefully as I can.

Mr. Flowers. In looking over the list of cosponsors, it certainly is

a bipartisan-sponsored effort here. I would observe that there appear
to be a wide range of the political spectrum represented in terms of

left, right, and center, among its cosponsors.
Mr. Danielson. Are the volumes of the Federal Register exhibited

on the witness table the chairman's idea?
Mr. Flowers. It looks like a bomb shelter to me. A year ago, a fel-

low went on television with 38 volumes. Do you remember that?
Mr. Danielson. I remember that. It had an adverse effect.

Mr. Flowers. However, we won't prejudge the performance that

is coming up. I welcome our distinguished colleague from G'eorgia,
Elliott Levitas. Mr. Levitas has made a great impression on the few
older Members that are remaining in addition to the freshman class.

He comes from a neighboring State of mine and an area where I visit

quite frequently, en route to my home district. I welcome you to our
subcommittee this morning and thank you for bringing this important
legislative proposal to our attention.

We will listen attentively to what you have to say on the subject.

TESTIMONY OF HON. ELLIOTT H. LEVITAS, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF GEORGIA

Mr. Levitas. Thank you very much, Mr. Chairman and members of

the subcommittee. It is really quite an honor for me to be here today
before this distinguished subcommittee. I especially appreciate the

suggestions, the advice, of my colleague, Mr. Danielson, about the use

of demonstrative evidence in such a way. I can assure you that unlike

the 38 volumes to which the gentleman referred last year on television,
these have something in each one of them and more than just one sheet

on some occasions.

I think that the point will be made at some juncture concerning what

really is in them and the fact that we just don't know in many in-

stances. Mr. Chairman, first I would like to request unanimous con-

sent tliat my entire statement be made part of the record at this point.
Then I could summarize it rather than go through the entire state-

ment.
Mr. Flowers. We will receive the statement and request the reporter

to receive it in the record.

[The prepared statement of Hon. Elliott H. Levitas follows :]

Statement of Hon. Elliott H. Levitas of Georgia

Mr. Chairman, I would first like to publicly express my deep appreciation for

your creating this opportunity to hold hearings on my proposed "Administra-

tive Rulemaking Control Act." H.R. 36.58. and the related bills cosponsored by so

many of our colleagues. Further, I'm most grateful for the cooperation I have

received from you and your staff, as well as for the efforts made to attend today's

meeting by your fellow Subcommittee members and those who are also going
to testify.
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Mr. Chairman, if the founders of our nation could somehow return, 188 years
after they wrote our Constitution, to see us engaged in a true, non-violent revolu-
tion to get lawmaking power restored to Congress, they would be thunderstruck
at the pass to which we have come. They would say, "You're kidding!" They
would ask, "How did it happen that the very thing we fought for—control over
the executive power by the people through their representatives—should be the
object of a revolution, albeit peaceful ?" But that is what we are doing and what
we must do.

The federal bureaucracy has evolved into a fourth—non-Oonstitutional—branch
of government, with a thick tangle of regulations that carry the force of law with-
out benefit of legislative consideration.

I frankly do not believe that the precepts of a free society are compatible with
the situation whereby Congress continues to permit civil servants or appointed
oflScials to conjure up thousands upon thousands of far-reaching laws that can
put citizens in jeopardy of liberty or property without having ai^yone elected

by the people involved in the process.
This is an issue which addresses itself to the rights of individual citizens. In

the forthcoming discussions of legal and procedural technicalities, we must not
forget this fundamental precept.

I am here fresh from a 10-day recess during which I spent many hours on
many different occasions listening to what the people in my home District are
thinking. I doubt that it differs from yours. I am more convinced than ever
that this is an idea whose time has really come. And the people expect us to

get on with it.

Mr. Chairman, I submit that we have a really serious situation when a vast
number of citizens of a country perceive their own government to be their worst
enemy instead of being their protector.

Standing as an eloquent witness to this wide.spread lack of confidence is an
article in last May's issue of Reader's Digest, written by John Barron, titled

"Too Much Government by Decree." Reader's Digest is one of the most widely
read publications in this country. It has achieved this vast readership, not by
dealing in esoterics or high-sounding theories, but by dealing in major issues
of the moment. It may not have the scholarshp of the New Republic or Com-
mentary, but it speaks of, and to. the people.

After detailing a number of specific bureaucratic horror stories, the article

recalls how, 200 years ago. the American people "started one of history's most
important revolutions in the name of freedom. In the years since, millions of

Americans have risked their lives to preserve that freedom. It is inconceivable
that we will now sit back passively and allow it to be lost to bureaucratic

usurpation."
The article, I might add, then points out that "The remedy lies in Congress,

which created the problem in the first place."
Look at some of the horrors they relate over what happens when Congress has

abandoned legislative power to a bureaucracy that is neither elected by nor

responsible to American voters :

If the Environmental Protection Agency had had its way, beginning on
March 1st of this year, no one in Boston could have parked on a downtown street

between 7 and 10 a.m., and forty percent of all spaces in Boston's parking garages
would have had to have been kept empty during the same hours, and employers
would have had to eliminate one-fourth of all employee parking spaces. Natu-

rally, a tremendous and outraged howl arose, not only over this incredible im-

perial decree, but also over the equally astonishing gall displayed by EPA in its

intention to enforce its proclamation by making employers liable to a year's

imprisonment and a $25,000 fine if they disobeyed. Finally, threatened with

Congressional intervention, EPA grudgingly relented and gave Boston longer to

prepare for the effects. But as a member of the Boston Chamber of Commerce
said, "I hate to think what might have happened if we had not fought like hell."

Late last year, the Equal Employment Opportunities Commission issued an

astonishing order to the police department of Houston. Even by BEOC's admis-
sion, the department has had, in recent years, a commendable record of employ-
ing minority i)ersonnel. who presently compose about forty percent of the force.

But the Houston i>olice. reasonably enough, require that applicants have a high-
school diploma ; further, they refuse to hire convicted criminals, people dishonor-

ably discharged from the armed .services, and those with a history of debt default.

The EEOC asserted, however, that the Houston police department is guilty of
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racial discrimination and must cease investigating the baclcgroiinds of prospec-
tive officers, on the basis that the ratio of individuals convicted of crimes, or

dishonorably discharged from the military, or marked as bad credit risks, is

higher among blacks and other minorities than among whites. Believe it or not,
EEOC threatened legal action unless the Houston police opened their ranks to

convicts, those with dishonorable discharges from the armed services, those who
had not completed high school, and those who have repeatedly failed to repay
their debts I "If we do not even have the right to ask a man if he has been con-

victed, we could turn over the department to a bunch of criminals, the very
element we're supposed to fight !" exploded Chief Carrol Lynn. "Hire a convicted

kidnapper, burglar, rapist, murderer as a policeman? My God!" Houston's lead-

ing black newspaper. Forward Times, published a full-page editorial ridiculing
EEOC and defending the police. To all protests, the EEOC has so far responded
with bureaucratic contempt for common sense.
When an act of Congress contains the pithy section which reads something

like this : "The Secretary shall have the iK)wer to promulgate regulations to carry
out the purposes of this act . . ."—then the citizen is at his i>eril. Congress has

passed the buck, and the citizen must deal with people unaccountable to him and
frequently unresponsive to him. Congress has done this far too often and thereby
has opened Pandora's box of administrative rules.

A "lavnnaking" process follows upon these words quoted above, which process
never again permits the Congress effectively to determine whether its intent lias

been followed.
After going through a series of procedures and hearings—all by civil servants

or appointed oflBcials—a rule comes forth. To test the validity of that rule, a
citizen must go to court, or at his peril, face prosecution. The standards adopted
by the judiciary for review of administrative rules are lax indeed, are rarely
effective and never go into the issue of policy contained therein.

The frustrations of going through the administrative process, the feeling that
no one listens or cares ; and the practical inability of an individual to face up to

the faceless bureaucracy is all part of the scene—a scene that needs changing
to make the rules and the bureaucracy more responsive to Congress and ulti-

mately, thereby, to the people.
Under my proposal, whenever an administrative rule is adopted by an agency

under procedures of the Administrative Procedure Act—section 553 of title V,
United States Code—and a violation of the rule could result in a criminal sanc-

tion, then either House of Congress would have 30 days in which to pass a reso-

lution disapproving the adopted regulation. Passage of such a resolution by
either House will have the effect of preventing the regulation from becoming
operative.
My proposal will provide for an expedited procedure for bringing the resolu-

tion to the floor of the House or the Senate. Modeled after the procedures for
consideration of rescission and deferral messages from the President, it would
allow prompt and eflScient consideration and action by either body.
My bill would not destroy the administrative process ; it will make it more

responsible. It does not substitute congressional decision for administrative
decision

;
it assures that those few administrative rules which clearly go beyond

Congressional contemplation are never inflicted on the public.
This legislation. Mr. Chairman, commends itself to those who are concerned

about the place and plight of an individual in the face of a vast and sometimes
unresponsive bureaucracy. It commends itself to those who believe that the basic

principles of the Magna Carta, the Declaration of Independence, the Constitution,
and its accompanying Bill of Rights are still valid—that no person should be

deprived of liberty or property without someone elected by and answerable to the
citizen being involved in the adoption of a decree that can place him in jail or

impose a fine upon him.
This bill is not the final answer to administrative and bureaucratic problems,

but it is a giant first step that must be taken.

By way of background, we've had administrative statutes virtually since the
Constitution was ratified in 1788 and the first four Executive departments—
State, Treasury. Defense and Justice—were created the following year, along
with the first two quasi-regulator.T agencies—the Customs Office and the Veterans
Administration. However, from that point at the inception of our present form of

federal government through the next century or .so, the little body of administra-
tive law that was created was the work sole'y of the Executive branch which, in

this context, functioned basically in a regulatory manner and did not utilize the

specific rulemaking process as such.
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In other words, of the three fundamental methods through which administra-
tive law comes into being—i.e.. prosecution, adjudication and rulemaking—only
the first two were used by the Executive branch in fulfilling the mandates' given
to it by Congressional statutes. And as a general rule, such a Congressional direc-

tive was usually worded so generally that it required only that the appropriate
Executive bodies "act in the public interest" in order to meet the mandate. Ac-

cordingly, in most instances, the extent of formulating administrative law was
limited to carrying out Congress' delegation of authority through: (1) prosecut-
ing violations of "public interest" in the courts by the agencies, either directly by
themselves or indirectly by referring the cases to the Justice Department ; or

(2) adjudicating the matter, a process whereby the appropriate agency itself

tried the alleged violator and reached its own decision without reliance on the
Judicial branch.

Gradually, though, the administrative law process expanded from this creation
of regulations solely through the slow and imwieldly, individual case-by-case

prosecution and adjudication methods which, since they were ex-post-facto,
resulted in rules that governed past violations and that were therefore, in effect,

retroactive. To quote Dr. Evelyn Sinaiko of the I'niversity of California. "As
agencies began to regulate a broader spectrum of public affairs, and openly took
on planning and policymaking functions, the courts encouraged them to employ
rulemaking procedures when dealing with issues of policy. This development
reflects the idea that promulgating far-reaching policy decisions in proceedings
limited to adversary parties is unfair. ... It also reflects increasing awareness
of the agencies' enormous power to determine the resolution of important social

problems with little, if any, guidance from legislatures."
While adjudication and prosecution were judicial procedures, though not

necessarily involving the Judiciary, administrative rulemaking is a legislative

'pit)cedure, though it infrequently involves the Legislature. Specifically, rule-

making is a formal process employed by agencies to develop and articulate policy
which it will apply in the future. It thus is prospective, as opposed to the retro-

active feature of adjudication and prosecution.
As delineated by Professor Ernest Gellhorn of the University of Virginia,

from whom you are scheduled to hear tomorrow, and by Professor Glen O. Rob-
inson of the University of Minnesota, agencies issue three types of rules : pro-
cedural, interpretative and substantive (also called legislative or prescriptive).
Procedural rules establish an agency's organization, set forth its method of oper-

ation, and describe its rulemaking and adjudicative process. Interpretative rules

show an agency's staff and the parties it regulates how it will interpret its Con-

gressional mandate. Substantive rules are, in effect, administrative statutes and
carry all the weight and authority of laws enacted by Congress.
This expansion of the administrative regulatory process into the legislative

area generally coincide with the establishment of the first independent regula-

tory agency, the Interstate Commerce Commission, in 1887—"independent" in

that it was not part of the three Executive, Legislative, and Judicial branches
of the federal government provided for in our Constitution, and it was thus the
first step in the establishment of a fourth branch. Almost 30 years passed before
the second such agency, the Federal Trade Commission, was created, but with
the coming of the New Deal, the "alphabet" agencies proliferated precipitously
and so did Congress' delegation of its legislative authority to them.

Naturally, this wild growth of a fourth branch of the federal government,
together with the fact that it exercised the functions of each of the other three,

became a national issue of great controversy, leading to the passage in 1940 of a
bill which, if the President's veto had not been upheld, would have decimated
administrative law. A compromise was finally reached, though, in 1946 with the

enactment, by a unanimous vote in both Houses, of the Administrative Procedure
Act—the law which would be amended by the bill I projxjse.
Now that I've briefly reviewed a history of administrative law. I'd like to

begin this portion of my remarks on H.R. 3658 by throwing out a rather startling
statistic for your consideration : last year alone. 67 federal agencies, depart-
ments and bureaus adopted 7.496 new and amended regulations while, during the
same period of time. Congress enacted 404 public laws—a ratio of more than 18
to one !

And this brings us to the very heart of the entire administrative rulemaking
issue : while Congress may solve a specific problem through delegation of its legis-

lative power, though that is debatable, we thereby create a far more serious and
extensive problem than the original one we attempted to redress—namely, the
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very real potential for depriving a person of his liberty and/or property without
due process of law.
The right to due process of law is, of course, a fundamental principle in our

government, being embodied in both our Declaration of Independence and our
Constitution (specifically, in Amendments V and XIV). Naturally, though, this

is not to imply that the principle originated with our Founding Fathers
;
on the

contrary, it can be traced back almost eight centuries to the Magna Carta and is

a basic concept in virtually every democratic government established since the

signing of that historic document.
In the context of whicli I am sijeaking, the due process principle means that

our government may not, without giving notice and an opportunity to tlie public
to be heard, enact laws which could deprive a person of his liberty and/or
property without giving that person notice and an opportunity to be heard.
Inherent in that definition are the additional prohibitions that our government
may neither act arbitrarily nor without a sense of fairness in passing and carry-

ing out its laws.
A pedantic individual could conceivably argue on semantic grounds that, since

the public has no right to participate directly in Congressional deliberations.

Congress itself falls short of the due-process requirement. However, I think that

virtually everyone will concede that Congress does, in fact, meet these criteria

inasmuch as it is elected by, representative of. and accountable to, the public.

Moreover, the Congressional legislative proce.ss provides further safegruards in

that before a bill can be enacted, it is subject to committee evaluation and floor

consideration (both of which can be exhaustive) in first one House and then
the other where the process is duplicated, and, in the vast majority of cases,
each step is open to public inspection and, thus, each is subject to public pressure
which is heeded as a matter of political reality. Further, any bill which survives

that process is still open to a Presidential veto—a .simple action that is spe-

cifically provided for in the Constitution. One final point about the Congressional
legislative process is that it is carried out by a comi>aratively large number of

people, with both process and persons being the subject of extensive and intensive

media coverage.
However, the most telling and important characteristic of the Congressional

(as opposed to undemocratic) legislative process is that it is engaged in by

legislators elected by the people they govern, responsible to the people they

govern, and subject to rejection by the people they govern. In a nation founded
on the concept of "consent of the governed" embodied in a social contract or

Constitution, it is unthinkable, really, to countenance a vast system of law-

making that does not include or involve the elected Congress.
I have gone into this amount of detail on a matter that we're all most inti-

mately acquainted with in order to contrast it with observance of the due-process
concept in the administrative rulemaking process. Aside from the President as
head of the Executive branch, none of the administrative rulemakers is elected

by, representative of, or directly accountable to, the people. On the contrary
(to quote again from an article published just three months ago by Dr. Sinaiko),
"administrators are chosen for their technical expertise. Selection criteria often

emphasize experience gained by occupying positions of power within regulated
industries rather than by opposing industry interests. Moreover, the prospect of

future employment within regulated industries encourages administrators to

give deference to industry interests, rather than vigorously searching out

.countervailing public considerations. Thus, little effort is made to ensure a broad

spectrum of viewpoints or backgrounds on agency staffs, and the selection process
itself excludes persons with 'anti-industry' interests, such as environmentalists
and consumer advocates, as well as representatives of certain segments of society,

particularly the poor.*'
Nor do the regulatory agencies distinguish themselves in comparison with the

multi-faceted and open Congressional legislative process. All too often, admin-
istrative rules are drawn up, adopted and promulgated with little or no oppor-

tunity for participation by those with a vested interest, much less by the general
public. Granted, there are many instances where an agency will publish proposed
regulations in the Federal Register and then give the public 30 days or so to

comment on them in writing before the agency either amends or promulgates
them as they are. However, I have to wonder in just how many of these instances

an agency is merely going through the motions and paying lip-service to the con-

cept of public participation : I strongly suspect there's a very significant per-

centage of such empty and, in fact, rather condescending gestures on the part of
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the regulatory bodies. As an illustration, even when the people are given the
opportunity to comment in writing on proposed regulations and they somehow
find out about this opportunity, what guarantee is there that their comments
are actually heeded by those in a decLsion-making capacity in the agency? Ob-
viously, that was a rhetorical question, although 1 have no doubt that' when
some of these agencies testify in the next few days, this Subcommittee will be
hearing many solemn assurances that all such comments are given full con-
sideration.

In further contrast, there is no simple, speedy means by which an adminis-
trative rule can be vetoed. Congress can pass a bill only if it receives at least
269 votes when all Members are present and voting since a majority in the House
is 218 and in the Senate, it's 51. On the other hand, to cite a few examples of the
so-called independent regulatory bodies, the Equal Employment Opportunity
Ck)mmission, the Federal Trade Commission and the Securities & Exchange
Commission are each headed by five Commissioners, so a majority vote of only
three is sufficient to approve their regulations ; of the seven Federal Commu-
nications Commissioners, a majority of four suffices ; and a majority of the nine
Interstate Commerce Commissdoners is obviously five. Finally, media coverage
of the actions taken by these individuals and their counteri>arts in other agencies
is usually cursory at best, and frequently nonexistent.
When these aspects are coupled with the fact that the agencies generally are

not subject to public scrutiny and are therefore insulated from public pressure
(which could be ignored in any event due to the lack of political reality that has
such a responsive effect upon Congress), it's clearly apparent to me that a size-
able portion of administrative law has been forced upon the American people
in flagrant violation of the Constitutional principle of due process of law. And
I'm talking about each of the four items comprising due process : the two pro-
cedural requirements of notice and opportunity to be heard, as well as the
implied prohibitions against arbitrary action and unfairness.

Obviously, the logical question is : What can be done to remedy the situation?
In response, I am convinced the answer is up to Congress and. in fact, it is up
to Congress alone because neither the Executive nor the Judicial branch is able
to act on other than a piecemeal basis. The President cannot veto administrative
rules and regulations, and has little authority over the existing agencies beyond
appointments and stafllng. The courts cannot even initiate action ; they have to

wait for a suit to be filed and to come before them. And once that is accomplished,
judicial review is still confined to ruling on each case one by one, instead of

tackling the substantive rulemaking policies which underlie the entire matter.
An individual is even more hamstrung. In order to test the validity of an ad-

ministrative rule which includes criminal penalties for non-compliance, and
which thus could deprive him or someone else of liherty and/or property, he
must go to court—a costly, tedious and cumbersome process. If he's not inter-

ested in the rule's validity, only in its application to his particular case, he always
has the option of requesting a hearing from the very agency which drew up and
promulgated the rule in the first place, and then found him guilty of violating it.

I don't think most of us would find much to be encouraged about in such a case.

Congress does, of course, already have available such general curbs over regu-

latory agencies as determining the amount of their appropriations and exercising

investigatory authority, plus the Senate's responsibility to vote on those nomi-
nated by the President. More specifically, Congress has sought to retain control

in some instances by providing that the statute conferring i>ower can be termi-

nated or repealed by a resolution, or that action taken pursuant to the statute

may be overridden by a resolution. However, traditional legislative oversight and

repeal legislation are not the answer; just like the adjudicatory policymaking
process of the regulatory agencies themselves, those methods are ex-post-facto
and are not suited to dealing with routine rulemaking excess.

Congress in 1932, though, passed the first of a series of 126 bills (as of June 30th
of this year) which contain 183 separate provisions requiring some type of

Congressional review of. or consent to, contemplated or pending implementation
of specific administrative action generally authorized by those provisions. These

requirements for legislative review, approval, or disapproval of proposed admin-
istrative actions have run the gamut from those directing that an agency consult

with or "come into agreement with" Congressional committees to those mandat-
ing resolutions of approval or disapproval which must be passed by appropriate
committees or by the House of Representatives and/or the Senate. Nearly all have

required notification and submission of data to various committees or to the
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entire Congress by the President or some other executive. In many cases, the

contemplated administrative activity would have to be deferred for a prescribed
number of days (usually 30 or 60), after which the executive would be free to

proceed if the designated committees or Congress had not adopted a resolution

of disapproval. In other cases, adoption of a committee or Congressional resolu-

tion of approval, usually within a fixed time period but sometimes without any
time limit, was a required prerequisite for administrative action.

The fact that Congress recognizes the need for curbs on the exercise of legis-

lative authority which it has delegated is i)ointed up by the steadily increasing
number of the review acts passed in the last forty-three years. In the first half

of that period since the original review legislation was passed in 1982, only 25

such bills were enacted but, in the second half, 101 were enacted, including 14

in 1974 alone.

My bill, and that of its numerous cosponsors (134), the proposed "Administra-
tive Rulemaking Control Act," is similar to the review provisions contained in

those 126 pieces of legislation, but it is much broader in scope. Instead of Con-

gressional review being limited to administrative rules proposed under only 126

acts, H.R. 3658 would give Congress the opiwrtunity to disapprove the proposed
administrative rules which it believes would exceed the intent of the legislation
that authorized their drafting. The sole limitation in my bill is that it would
apply only to those proposed rules which could subject citizens to criminal

punishment for non-compliance.
Put another way, the purpose of my bill is to determine whether or not federal

agencies are carrying out the legislative intentions of Congress through the

review and possible disapproval by Congress of administrative proposals which

carry a i)enalty of fines and/or imprisonment.
Specifically, my bill would provide that: (1) no regulation proposed by any

administrative body, the violation of which could directly result in criminal

penalties, shall become effective until it has been before Congress for 30 days ;

(2) exceptions shall be made for re^ilations declared to be emergency in nature
or related to matters of health and safety, but the proposal must still be sub-

mitted to Congress for review; (3) during the review period, any member of

either House may ask for a vote on the prospective rule or regulation, and a

negative vote by either House shall nullify it; (4) the Speaker of the House of

Representatives or the President of the Senate may assign the proposed rule to

an appropriate committee for consideration; and (5) failure of Congress to

reject a proposed regulation or rule shall not be deemed to be an expression of

approval, thus avoiding interference with any future litigation which may arise

from an adopted regulation or rule.

Naturally, the full procedure I've just outlined would not in most, or even In

many, cases have to be followed to its end nor require that the numerous rules

promulgated by the bureaucracy be individually considered by Congress. Most
rules are not controversial, and most others will clearly be consistent with Con-

gressional purposes and will not, therefore, be challenged. Still others which are

challenged will be summarily dealt with and accepted or. Infrequently, summar-
ily rejected. Only a few will require close scrutiny by Congress, and in those
instances they certainly deserve such close scrutiny.
A logical question is : Why limit the scope of my measure to only those pro-

posed administrative rules which could carry criminal penalties? The answer is

that, aside from the review provisions included in the 126 acts I've already
mentioned, the proposed "Administrative Rulemaking Control Act", if passed
into law, would be Congress' first major step toward exercising continual con-

trol—though, admittedly, to just a limited degree—over the use of the legisla-

tive authority it has delegated to Executive and independent agencies. Since ray
bill is essentially a first step, prudence and practicality strongly indicate that it

should not try to do too much at once ; and since its scope therefore has to be

limited, the primary concern should be to apply its controls to those proposed
rules which need them the most and, in my opinion, there's no doubt that such
rules are the ones which, if implemented, could deprive a person of his liberty

and/or property through their criminal penalties for non-compliance—especially
since the provision for such a deprivation might well have been drawn up under
procedures that violate due process of law.
This is one of those cases where the opportunity to improve and the irrevocably

lost opportunity may coincide. If you want to restore to Americans that system
of republican government and control over its life that our Founding Fathers
and Mothers created as a hope for the world, the chance is now. Your opportunity
is here.
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President Gerald Ford has repeatedly stated that it was his purpose and inten-
tion to regain control over the federal regulatory bureaucracy and to make it

simpler and more responsive. This bill will give a test to the degree of dedication
to those statements that President Ford and his Administration will really mani-
fest. During these hearings you will receive testimony from representatives of
several agencies in the Administration. It will be interesting to see whether
they will endorse this concept or whether they will continue to justify the present
mess. Watch closely for their rhetoric, apologies and excuses, and, in the final

analysis, see where they come out. I would hope that President Ford is suflBciently
influential with these regulatory agencies to convince them that he means business
in bringing them back under control. These hearings will certainly separate the

sheep from the goats, and the sincere from the hypocrite.
Thank you.

Mr. Levitas. I would like to express my appreciation for your mak-
ing this opportunity available to hold hearings on the proposed Admin-
istrative Rulemaking Act and the related bill cosponsored by so many
of our colleagues.
About 150 Members of the Congress have already cosponsored legis-

lation embodying the concept of congressional control over the rule-

making process. The list of cosponsors is bipartisan. It cuts across all

philosophical lines. It embodies the attitudes of people all across

America.
That speaks to the gravity of the problem and the need for solution.

I am also grateful for the cooperation I have received from you and

your staff as well as for the efforts made by your other committee mem-
bers to attend here today.

^Ir. Chairman, if the founders of our Nation could somehow return
188 years after they wrote our Constitution to see us engaged in a true

nonviolent revolution to get lawmaking restored to Congress, they
would be thunderstruck at the path to which we have come.

They would say you are kidding. They would ask how did it happen
that the very thing we fought for—control over the executive power by
the people, and the legislature

—should be the object of a revolution,
albeit peaceful.
But that is what we are doing. That is what we must do. The Federal

bureaucracy has evolved into a fourth nonconstitutional branch of

government with a thick tangle of regulations that carry the force of

law without the benefit of legislative consideration.
I frankly do not believe that the precedents of a free society are

compatible with the situation whereby Congress continues to permit
civil servants or appointed officials to conjure up thousands upon
thousands of far reaching laws that can put citizens in jeopardy of

liberty or proj^erty without having anyone elected by the people
involved in the process.

This is an issue which addresses itself to the rights of individual

citizens. In the forthcoming discussion of legal and procedural tech-

nicalities, we must not forget this fundamental precept.
I am here fresh from a 10-day recess during which I spent many

hours on many different occasions listening to what the people in my
home district are thinking. I doubt that it differs from yours. I am
more convinced than ever that this is an idea whose time has really
come. And the people expect us to get on with it.

Mr. Chairman, I submit that we have a really serious situation when
a vast number of citizens of a country perceive their own government
to be their worst enemy instead of being their protector.
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Under my proposal, whenever an administrative rule is adopted by
an agency under procedures of the Administrative Procedures Act—
section 553 of title V, United States Code, and a violation of the rule
could result in a criminal sanction, then either House of Congress would
have 30 days in which to pass a resolution disapproving of the adopted
regulation.

Passing of such a resolution by either House will have the effect of

preventing the regulation from becoming operative.
My proposal will provide for an expedited procedure for bringing

the resolution to the floor of the House or the Senate.
Modeled after the procedures for consideration of rescission and de-

ferral messages from the President, it would allow prompt and efficient

consideration and action by either body.
My bill would not destroy the administrative process ;

it will make
it more responsive. It does not substitute congressional decision for
administrative decision; it assures that those few administrative rules
which clearly go beyond congressional contemplation are never in-

flicted on the public.
This legislation, Mi-. Chairman, commends itself to those who are

concerned about the place and plight of the individual in the face of
vast and sometimes unresponsive bureaucracy. It commends itself to

those who believe that the basic principles of the Magna Carta, the
Declaration of Independence, the Constitution, and its accompanying
Bill of Rights are still valid—that no person should be deprived of

liberty or property without someone elected by and answerable to the
citizen being involved in the adoption of a decree that can place him in

jail or impose a fine upon him.
This bill is not the final answer to administrative and bureaucratic

problems, but it is a giant first step that must be taken.
Now that I have briefly reviewed a history of administrative law,

T would like to begin this poi-tion of my remarks on H.R. 3658 by
throwing out a rather startling statistic for your consideration. "WTien
we talk about the advances of this process, let's illustrate what is

contemplated.
Last year alone 67 Federal agencies, departments, and bureaus

adopted 7.496 new and amended regulations, while during the same
period of time. Congress enacted 404 public laws—a ratio of more than
18tol.
And this brings us to the very heart of the entire administrative

rulemaking issue : While Congress may solve a specific problem
through delegation of its legislative power, though that is debatable,
we thereby create a far more serious and extensive problem than the

original one we attempted to redress—namely the very real potential
for depriving a person of his liberty and/or property without due

process of law.

Obviously the logical question is what can be done to remedy the
situation. In response I am convinced the answer is up to Congress
and, in fact, it is up to Congress alone because neither the executive
nor the iudicial branch is able to act on other than a piecemeal basis.

The President cannot veto administrative rules and regulations,
and has little authority over the existing agencies beyond appoint-
ments and staffing. The courts cannot even initiate action ; they have to

wait for a suit to be filed and to come before them.
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And once that is accomplished, judicial review is still confined to

ruling on each case and one by one, instead of tackling the substantive

rulemaking policies which underlie the entire matter.

An individual is even more hamstrung. In order to test the validity
of an administrative rule which includes criminal penalties for non-

compliance, and thus could deprive him or someone else of liberty

and/or property, he must go to court—a costly, tedious, and cumber-
some process.

If he is not interested in the rule's validity only in its application,
to his particular case, he always has the option of requesting a hearing
from the very agency which drew up and promulgated the rule in the

first place, and then found him guilty of violating it.

I have an example of what I am talkina- about. I have in my hand
the public laws adopted by the United States during the 93d Congress.

It makes up approximately two volumes of material. These are the

laws of Congress. Before you during the same period of time, you
have the product of the P'ederal bureaucray. These volumes in front

of you, so numerous, are the properties of people not elected by or re-

sponsive to the public but whose enactments—and never forget they
have the force of law— can result in the same situation that the viola-

tion of an act of Congress can bring us to.

Mr. P'lowers. These are volumes of the Federal Register?
Mr. Levitas. The red books in front of you are volumes of the Fed-

eral Register which contain the work product of the regulatory proc-
esses in its rulemaking activities. I think this illustrates, rather

graphically, the situation where we have now found ourselves where
the legislative activity of the Government is primarily carried on by
people not elected.

Mr. Danielson. I would appreciate a clarification as to the period
covered. Those maroon-colored volumes are the bound volumes of

the Federal Register covering what period ?

Mr. Levitas. One year, the same period these laws were enacted by
Congress.
Mr. Danielsox. I would like to say this then. I think it is proper to

infer that although that is the product of the Federal Register in 1

year, it by no means contains all of the regulations in effect.

Your two volumes of the code are probably
—

no; they would be

more than that. But you are talking about the product in 1 year, and
some people might understand that to mean that that is all the regula-
tions in effect.

Many of them promulgated years ago continue to be in effect. There
is a backlog before these ever came out.

Mr. Levitas. You are absolutely correct. The fact of the matter is

there probably would not be enough room on this table to provide all

the administrative rules and regulations.
Mr. Danielsox. There is a set called the Code of Federal Regula-

tions, as you know. It is kept up to date with pocket parts which can
be interchanged. It is a rather formidable body of regulations.

Mr. Levitas. I have asked the Library of Congress to run a com-

puter printout on those statutes that are on the books today in which
there is a criminal penalty provided in the statute and the right of

rulemaking has been delegated to some administrator.
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I am going to furnish this to your committee staff for its reference.

A vast number of laws of the Congress of the United States carry with

it not only the delegation of authority to somebody else to make the

law but also carry with it a criminal penalty if someone violates that

regulation.
Let me make this point because I think it is frequently overlooked.

Many laws of Congress carry with it a criminal penalty. If a citizen or

a business violates that criminal law, the person can be arrested, they
can be brought before Federal district court and tried, and if con-

victed they can be sentenced to jail, a Federal penitentiary.

By the same token, if someone violates many of these rules and reg-
ulations not passed by Congress, they can be arrested by the same

person, tried in the same court, and if convicted share a cell with some-
one who violated an act of Congress. These are not mild consequences.
This brings us to the very heart of the entire administrative rule-

making issue. While Congress may solve a specific problem through
delegation of its legislative power, though that is debatable, we there-

by create a far more serious and extensive problem than the original
one we attempted to redress, the potential for depriving a person of

his liberty or property without due process of law.

There is an important difference which all of us in this room and
more and more Americans are aware of between the characterization

of congressional legislative processes and administrative processes.
The congressional process is engaged in by elected people and sub-

ject to rejection by the people they govern.
A logical question is why I decided to limit the scope of my measure

to only those proposed administrative ndes w^hich would carry crim-
inal penalties. The answer is that, aside from the review provisions in-

cluded in the 126 acts I have already mentioned, the proposed Admin-
istrative Rulemaking Control Act, if passed into law, would be Con-

gress first step toward exercising continual control—though admit-

tedly to just a limited degree
—over the use of the legislative authority

it delegated to executive and independent agencies.
Since my bill is essentially a first step, pinidence and practicality

strongly indicate that it should not try to do too much at once; and
since its scope therefore has to be limited, the primary concern should
be to apply its controls to those proposed rules which need them the

most, and in my opinion, there is no doubt that such rules are the ones

w^hich, if implemented, could deprive a pei-son of his liberty and/or
property through their criminal penalties for noncompliance-—espe-

cially since the provision for such a deprivation might well have been
drawn up under procedures that violate due process of law.

If you went out on the street and asked the average citizen do you
think that you could be put in jail for violating a law that nobody
has been elected by the people has passed on, they would not think

you were talking about the United States.

The Harkin amendment was adopted a few days ago. We said we
did not want to provide foreign aid to countries with totalitarian

regimes. When you start to think about what is a totalitarian regime,
one of the hallmarks would be a system in which the laws in the coun-

try are made by fiat rather than by elected officials,

I wondered whether under that definition, the United States would
qualify for foreign aid for the United States whereby a ratio of 18
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to 1 the laws of tlie United States, those which govern your lives and
in many instances can end up in criminal sanctions being imposed,
are being made by people not elected by the public.
This is one of those cases where the opportunity to improve and

the irrevocably lost opportunity may coincide. If you want to re-

store to Americans that system of republican government and con-

trol over its life that our Founding Fathers and Mothers created

as a hope for the world, the chance is now. Your opportunity is here.

President Gerald Ford has repeatedly stated that it was his pur-
pose and intention to regain control over the Federal regulatory bu-

reaucracy and to make it simpler and more responsive. This bill will

give a test to the degree of dedication to those statements that Pres-
ident Ford and his administration will really manifest.

During these hearings you will receive testimony from representa-
tives of several agencies in the administration. It will be interesting
to see whether they will endorse this concept or whether they will

continue to justify the present mess.

Watch closely for their rhetoric, apologies, and excuses
;
in the final

analysis, see where they come out. I would hope that President Ford
is sufficiently influential with these regulatory agencies to convince
them that he means business in bringing them back under control.

These hearings will certainly separate the sheep from the goats, and
the sincere from the hypocrite. Thank you.
Mr. Flowers. Thank you for your statement and for your demon-

strative evidence and for your work on this legislation and getting it

to the point of these hearings today,
I have several areas that I would like to get your comment on. I will

try to be very brief because we do have a time problem this morning.
I have a feeling tliat some of the opponents of this legislation are

going to quarrel with the constitutionality of one branch—perhaps
infringing on the prerogatives of the other branch. Do you have a
conmient on that ?

Mr. Levitas. I think that is an important point this subcommittee
needs to consider. I have considered it. I would like to submit for the
record an analysis statement that has been prepared on this point by
the Emory University School of Law which has researched this ques-
tion.

[The statement referred to is as follows :]

CONSTITDTIONAUTY OF THE PeOPOSED "ADMINISTRATIVE RULEMAKING
Control Act"

(By Nathaniel E. Gozansky
^ and Frank P. Samford III'')

Congressman Elliott Levitas has introduced H.R. 3658, the "Administrative
Rulemaking Control Act," which would enable Congress to assume an active
role in the administrative rulemaking process. The bill seeks to amend the Admin-
istrative Procedure Act to provide that either the House or the Senate could
veto proposed agency rules which provided for criminal penalties within sixty
days after their publication in the Federal Register. The legislation does not
apply to rules dealing with military or foreign affairs or to certain routine
matters of agency management but would still cover thousands of regulations
every year. Either House of Congress could disapprove a proposed rule outright

1 Professor of Law. Emory University, Atlanta. Georgia.
" Assistant Professor of Law, Emory University, Atlanta, Georgia. Research assistance

by Emily S. Read, student, Emory Law School.
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within thirty days of publication or could delay implementation an addi-
tional thirty days by referring the matter to committee. An expedited procedure
for consideration of any rule on the floor is also provided. Although the stated

purpose of the bill is to prevent administrative agencies from violating congres-
sional intent, the vote is on whether the rule in question is favored.

This seems to be a simple proposal for preventing abuses of the administrative

process. It does not seek to strip the agencies of their power but, ratlier, implicitly

recognizes that a modern government would find it very difficult to operate
without administrative agencies exercising discretionary authority. Instead, it

provides for a modest congressional input into the process. A House of Congress
could not on its own amend, modify, or mandate administrative rules ; it could

only veto a rule and, that, only by means of a resolution passed by the full House
or Senate. One would not anticipate that this power would be exercised fre-

quently, although the possibility of its exercise would operate to constrain the

agencies in certain instances. If one believes that administrators should be sub-

ject to some control by elected officials, this influence can only be regarded as

salutary.
But we make no attempt, here, to evaluate the wisdom of the bill. That depends

on how well it could be expected to work in practice. Perhaps the most serious

question is whether it would enable lobbyists to tie up the administrative process
by routinely delaying and blocking the implementation of rules they found offen-

sive. Short of this, one could envision administrative personnel spending substan-
tial blocks of time defending their decisions before congressional committees.

Congress needs to seriously consider whether it is institutionally capable of doing
the task this law would assign it and whether it can, given other priorities, com-
mit the resources necessary to make it operate effectively. These are serious

questions of policy, which we do not feel should be confused by the objections
to the bill's constitutionality suggested by Assistant Attorney General Scalia in

his October 29, 1975 testimony before this Subcommittee.
The argument against this bill's constitutionality comes down to two almost

mutually exclusive propositions: (1) that it assigns executive or judicial func-

tions to the legislative branch of government; and (2) that it permits one House
of Congress to legislate without the concurrence of the other and without giving
the President an opportunity to exercise his Article I, Section 7 veto power.
The assumption is that all governmental acts may be classified as executive,

legislative, or judicial and may be performed only by the appropriate branch of

government and in the manner prescribed by the Constitution. This is an inter-

esting world view and might even command some support if it did not ignore
the existence of the very administrative agencies that Congressman Levitas' bill

seeks to control. These agencies clearly perform functions that are executive,

judicial, and legislative in character. Their development posed a theoretical

problem which the courts wrestled with during the latter part of the nineteenth

and early part of the twentieth centuries.

There were a number of early state court decisions in which legislative dele-

gations to administrators were invalidated. See, e.g., O'Neil v. American Fire

Insurance Co., 166 Pa. 72, 30 A. 943 (1895). But, despite a number of dissents, the

United States Supreme Court did not do so until 1935. Panama Refining Co. v.

Ryan, 293 U.S. 388 (1935), the so-called "hot oil case," concerned the President's

power under the National Industrial Recovery Act to promulgate rules prohibiting
and punishing criminally the transfer of petroleum in interstate commerce in ex-

cess of limits imposed by the states. Despite the limited authority conferred, the

Court found that it was an unconstitutional delegation of legislative power be-

cause no standards for the exercise of the power' were set out in the statute and

that, even if standards could be implied, the Executive Order in question did not

set forth the circumstances justifying its promulgation. 293 U.S. at 431. Justice

Cardoza dissented, emphasizing the limited authority conferred and the implied
limitations on its exercise contained in Congress' statement of policy in the

statute.

The same year the Court unanimously concluded in Schechter Poultry Corp. v.

United States, 295 U.S. 495 (1935) that the authority conferred on the executive

under § 3 of the NIRA to approve "codes of fair competition" amounted to an

unconstitutional delegation of legislative power. Chief Justice Hughes empha-
sized in his opinion for the Court that the standards which were supposed to
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govern exercise of this delegated power were not very explicit. Acts which had
previously been lawful could be made illegal and could subject violators to

criminal penalties because their proscription was deenxed important to promote
economic recovery.

Instead of prescribing rules of conduct, it authorizes the making of codes
to prescribe them. For that legislative undertaking, § 3 sets up no standards,
aside from the statement of the general aims of rehabilitation, correction
and expansion described in section one. In view of the scope of that broad
declaration, and of the nature of the few restrictions that are imposed, the
discretion of the President in approving or prescribing codes, and thus enact-

ing laws for the government of trade and industry throughout the country,
is virtually unfettered. We think that the code-making authority thus con-
ferred is an unconstitutional delegation of legislative power. 295 U.S. at
541-42.

Four years later the Court sustained the constitutionality of a delegation of

power to the Secretary of Agriculture to fix prices of certain agricultural com-
modities in the companion cases of United States t\ Rock Royal Co-op, 307 U.S.
533 (1939) and H. P. Hood & Sons v. United States, 307 U.S. 588 (1939). Justice
Reed's opinions for the Court emphasize that prices were to be fixed for only a
few products, that levels were to be set with an eye to restoring pre-World War
I parity of purchasing power for farmers, and that elaborate procedures must
be followed prior to any action. 307 U.S. at 575-76. Justices Roberts, McReynolds,
and Butler dissented strongly on the ground that even if reference to parity prices
could have been regarded as having established workable standards, the require-
ment that the Secretary weigh this goal against the "public interest" had the
effect of conferring "uncontrolled discretion." 307 U.S. at 606-07.

In Yakus v. United States, 321 U.S. 414 (1944) and Bowles v. Willvngham,
321 U.S. 503 (1944) the Court upheld the delegation of very broad commodity
and rental price fixing authority to the OflBce of Price Administration. In estab-

lishing prices and rents the administrator was required as "far as practicable"
to give "due consideration" to prices as they were in early October 1941, but this

language was qualified by the requirement tJiat prices be "generally fair and
equitable." In his opinion for the Court in Yakus, Chief Justice Stone took a very
flexible view of the doctrine of "separation of powers."

The Constitution as a continuously operative charter of government does

not demand the impossible or the impracticable. It does not require that

Congress find for itself every fact upon which it desires to base legislative

action or that it make for itself detailed determinations which it has declared

to be prerequisite to the application of the legislative policy to particular
facts and eircumstancas' impossible for Congress itself properly to investi-

gate. . . .

Nor does the doctrine of separation of powers deny to Congress power to

direct that an administrative oflBcer properly designated for that purpose
have ample latitude within which he is to ascertain the conditions which

Congress has made prerequisite to the operation of its legislative command.
Acting within its constitutional power to fix prices, it is for Congress to say
whether the data on the basis of which prices are to be fixed are to be

confined within a narrow or a broad range. 321 U.S. at 424-25.

In three later cases the Court went even further. In FaJiey v. Mallonee, 332

U.S. 245 (1947) the power of the Federal Home Loan Bank Board to appoint con-

servators for federal savings and loan associations, even though no standards in

the act outlined when the Board would be justified in acting, was upheld. The
Court found that the Board's promulgation of its owti standards by regulation
was sufficient, given the general agreement on appropriate guidelines, the fact

that only one kind of enterprise was involved, and the regulatory as opposed to

penal character of the standards. Similarly, in Liehter v. United States, 334 U.S.

742 (1948) the Court unanimously upheld the imposition of an excess profits

tax that depended for its operation entirely on an administrative determination
of what constituted "excess profits." And in Zemel v. Rusk, 381 U.S. 1 (1905) the

Court relied on prior administrative action and legislative inaction in upholding
the Secretary of State's authority to impose area restrictions on the validation of

passports, despite the total absence of any standards in the statute governing his

exercise of discretion.

The fact of the matter is that, although the Court has occasionally talked about

possible difficulties with standardless delegations of authority to administrator^

{e.g., Kent v. DuUes, 357 U.S. 116 (1958), it has not invalidated a delegation
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on constitutional grounds since the Schechter decision in 1935. This is true in

spite of the fact that administrators have increasingly been delegated broad

rulemaking authority with very indefinite standards guiding its exercise. Even
where the standards for rulemaking are fairly explicit, its actual exercise fre-

quently involves exactly the kind of fact-finding and exercise of judgment that

goes into the typical legislative decision. But most challenges to these kinds of

broad delegations are decided by the courts in summary fashion. See, e.g.,

DeRieux v. Five Smiths, Inc., 499 F. 2d 1321 (Em. Ct. App. 1974), cert, denied,

419 U.S. 896 (1975). Many other delegations are not challenged at all, probably
because potential plaintiffs recognize that to do so would be an exercise in

futility.
II.

This is the judicial backdrop against which any constitutional challenge to

this bill must be evaluated. There is no United States Supreme Court case dealing
with the kind of procedure contemplated in the "Administrative Rulemaking
Control Act." But similar provisions have been included in federal legislation at

least 183 times in 126 different acts of Congress in the last forty-three years.

Library of Congress Congressional Research Service "Congressional Review, De-
ferral and Disapproval of Executive Actions : A Summary and an Inventory of

Statutory Authority." The mechanisms have ranged from requiring a delay to

give Congress an opportunity to act to requiring aflSrmative approval by both

Houses of Congress of proposed administrative action. A veto of administrative
action has been pertnitted by one House, as in Congressman Levitas'

bill, by both Houses, or, less frequently, by a commitee of one House. Whatever
constitutional objection could be raised to a veto by one House would apply as
well to concurrent resolutions, since in both instances the constitutionally pre-
scribed legislative process is being by-passed.

Assistant Attorney General Scalia argues that if the bill is seen as authorizing
a House of Congress to veto a regulation because of its view of statutory intent,

the result would be to invade the province of the judicial branch of

government. This is a very diflScult notion to credit for two reasons. First, the

bill provides explicitly in subsection (h) that a failure to veto a regulation shall

not be regarded as an expression of opinion on its validity. Second, the method
selected for vetoing a regulation is not an after-the-fact judicial determination
but rather prior rejection of a regulation. We would agree with Mr. Scalia and
with the thrust of Judge McGowan's comments from the bench in the Pre.n-

dential Papers case that whether validly promulgated regulations of an agency
comply with congressional intent is a judicial question. See pages 10-12 of the

transcript of the Testimony of Antonin Scalia before this Subcommittee
on October 29, 1975. What this bill envisions, however, is veto of a regulation
before it is to take effect.

The ai'gument that this bill would assign to Congress an executive function

in violation of the Constitution is also weak. In 1967 Professor Bickel testified

before a vSenate Subcommittee against the committee veto provision contained
in the Watershed Protection and Flood Prevention Act of 1954. While some of

his remarks dealt with the nature of the veto, he also took the position that

though Congress could impose conditions on the exercise of rulemaking power,
it could not, itself, retain control over those conditions without violating the

principle of separation of powers. Hearings Before Subcommittee on Separation
of Powers of the Senate Judiciary Committee, 90th Cong., 1st Sess., Part 1, pp.
245-61 (1967). He relied heavily on a law review article by Robert Ginnane,
The Control of Federal Administration by Congressional Resolution and Com^
mittees, 66 Harv. L. Rev. 569, 605-09 (1953). which had in turn relied on
dicta in Springer v. Philippine Islands, 277 U.S. 189 (1928) and a 1933 opinion
by Attorney General Mitchell advising President Hoover to veto a bill calling for

approval of administrative action by a joint congressional committee. 37 Ops.
Att'y Gen. 56-67 (1933).
While Attorney General Mitchell and possibly Mr. Ginnane had good reasons to

support their opinions at the time, Professor Bickel's views in 1967 can only be
characterized as idiosyncratic in view of the Supreme Court's post-1935 decisions
on the delegation issue. His colloquy with Professors MeOloskey and Kurland, in

which he resurrected the Schechter and Panama Refining cases, demonstrates as
much. He was, in effect, rejecting most of the Supreme Court's cases on the

point since 1935. As he stated, "I do think a lot of those cases were wrongly
decided." Hearing, supra, at 253. Congressman Levitas' bill would apply only
to rulemaking that would provide for criminal punishment. This is the kind of
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administrative action that is most obviously legislative in character. Most of the

early delegaton cases dealt with whether any body other than Congress could
make such decisions. Having decided that the power can be delegated to ad-

ministrators, it would be anomolous at the very least if Congress were prevented
from instituting an effective control mechanism because of alleged invasion of

the executive sphere. The obvious answer is that the greater power includes the
lesser. Since Congress could take away rulemaking authority, it can also impose
limitations on its exercise.
The final basis on which the constitutionality of this bill could be challenged

is that it permits one House of Congress to enact legislation without the majority
vote of the other and without providing the President with an opportunity to

exercise his Article 1, Section 7 veto power. The theory is that if a particular
regulation would have been authorized by an act as originally passed but can
be vetoed by one branch of Congress which has either changed its collective

mind or changed its composition, the effect is to amend the prior statute. This

argument is a bit more troublesome, if only because it is tied to a specific con-
stitutional provision. In a sense, blocking a regulation that would have been
authorized at the time the enabling act was passed does amount to amending
the statute, but only if a very mechanistic view of the process is taken.

Every time an agency promulgates an important regulation, it is the functional

equivalent of amending the original authorizing statute. This is the
reason why the Supreme Court was troubled by the delegation problem for so

many years. In a world where governmental acts must be regarded as legislative,

executive, or judicial, rulemaking with accompanying provisions for
criminal penalties clearly falls into the legislative sphere. We do not consider
it legislative any more because the Supreme Court has in a long line of cases

adopted the view that a rigid line between executive and legislative functions
is not required by the Constitution. If we agree that the rulemaking process
itself need not be classified as either legislative or executive in nature, then
there is no need to so classify a veto by one House of Congress. In fact, the
former poses a much more serious Article 1, Section 7 problem, since it permits
the administrator to act affirmatively. A legislative veto of administrative rule-

making where criminal sanctions are involved is hardly the kind of

power that could enable a House of Congress to unconstitutionally by-pass the
usual legislative process.

III.

The foregoing analysis is not meant to suggest that Congress may necessarily
impose any kind of restriction on administrative rulemaking that strikes its

fancy. In a recent law review article, the author has considered at some length
congressional efforts to re-establish control over administrative agencies and has
concluded that many of the devices utilized, particularly the various Idnds of
committee vetoes, are unconstitutional. Watson, Coyigress Steps Out: A Look at

Congressional Control of the Executive, 63 Cal. L. Rev. 983, 1053 (1975). We
find his analysis of the constitutional difficulties with existing legislation un-

persuasive but recognize that he does have a possible point. But even he con-
cludes that statutes authorizing disapproval by simple resolution are
constitutional and, in fact, regards the procedure as presenting fewer con-
stitutional difficulties than the concurrent resolution. 63 Cal. L. Rev. at 1076.

Constitutional challenges to any kind of legislative veto power would be

very difficult to sustain, given the flexible attitude displayed by the Supreme
Court on questions of delegation of power over the last thirty-five years. The
particular kind of legislative veto included in Congressman Levitas' bill would
almost certainly be regarded as constitutional by the Court. Congress should,
consequently, decide whether to enact the bill or not on the basis of its merit,

Mr. Flowers. We will include it. We are going to try to go into

tliat with witnesses in the hearings here.

There are many pieces of basic legislation which call for indi-

vidually the same Icind of thing that you are asking in this bill to

apply across the board to all rules and regulations, is that not the
case?

Mr. Levitas. That is true.

INIr. Flo"ut^rs. Do you know if there has been any constitutional test

of that sort of thing ?

63-550—76 11
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Mr. Levitas. There have been previously some cases in which this

delegated power has been subject to congTessional review and litiga-
tion on it. This document to which I refer will cover those cases very
specifically. I think conceptually there are several arguments which
can be made.
The Constitution posits the legislative power in the Congress of the

United States. Congress has delegated that power and its delegation
has been sustained by the courts. However, the delegation of authority
of legislative power certainly can be conditioned and if a delegation of

power carries with it the condition that it is subject to congressional
review and congressional veto under a procedure of this sort, this is

not an attempt of the Congress to reach out and grab something back.
It becomes part of the condition of the delegation itself. As I see it

looking prospectively, after the enactment of this piece of legislation,
all rules and regulations will be conditioned upon the delegation by
Congress subject to a review by either house.

Mr. Flowt.rs. Let me ask you this: You haA-e the rules and regula-
tions promulgated in 1974. How would you feel about allowing for
more than the 30-day period, perhaps a 90-day period in which past
rules and regulations might be vetoed by the Congress ?

How would that fit your constitutional method ?

]Mr. Levitas. Well, I would think that after this concept becomes

part of our fabric of Government, there is certainly a need to go back
and take a look and clean out the house. My bill as you point out really
looks to future rules and regulations simph' on the theory that the
evil of each day is sufficient unto itself.

I think we need to establish this principle. I think we have more
difficult problems of practicality to begin with going back through
the entire hundreds of thousands of regulations that exist. Constitu-

tional, you would have a different problem, I think.

I believe, Mr. Chairman, that there is a constitutional basis even
for going back under general legislation. If Congress were to adopt a

law giving it power to review prior delegated rulemaking, the force

and effect of that enactment would o])erate to that extent as a partial

repeal of enabling legislation previously adopted and thereby tlie same
procedure could be followed.

Prospectively, I have no qualms whatsoever that it is constitution-

ally proper. Retrospecdvely, there is a more difficult problem. The
argument could be made that the enactment of a bill ])y both Houses
of Congress and signed by the President and

]\Ir. Flov/ers. I am still maintaining an open mind to hear what the

experts have to say aliout it. I would agree with the gentleman. I prob-
ably have less difficulty with the ex post facto part of it than you have
expressed here.

You say that your proposed legislation wouhl apply only in those
areas where the rules promulgated carry a criminal penalty. You have
a printout of those in the last year, I presume, and thev seem to be
rather lengthy. Do you have any idea as to the ratio of rules that carry
a criminal penalty as opposed to those that do not?
Mr. Levitas. I have tried to quantify this. I have been working with

the Library of Congress Congressional Reference Service to do so. It

illustrates part of the problem. There are so many of these rules and

regulations, that they cannot easilj^ tell me just exactly how many they
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are. However, an examination of this list they haA'e furnished me would
indicate that most acts of Congress have in them at the end a general
criminal provision.
The regulations and rules that are authorized to be made under those

acts would likewise trigger that criminal provision. My estimate, based

upon what we have been able to handpick out of the material they
furnished us is that over half of the laws containing delegation of

administrative rulemaking also carry criminal sanctions with them.

Mr. Flowers. What I am trying to ascertain is, how many additional

situations would be covered by the Clawson bill's approach as opposed
to yours? I presume j'our statement does go into some specifics on this.

i am interested in examples of situations wherein the administrative

rulemaking apparently contravenes the intentions of legislative enact-

ment. In the event that we don't get into this in further questioning, I

would appreciate and I think it would be helpful to the sul3Committee

to have specific examples. If we are going to attempt to right a wrong,
I think that we owe it to ourselves and to the system to delineate the

wrongs.
I yield to the gentleman from California, Mr. Moorhead.
Mr. Moorhead. I wish to join Mr. Flowers in commending you for

your efforts in this area. I think they are very well taken and your
statement has certainly helped us and members of the committee.

I am concerned with the elimination of the rules that do not involve

criminal penalties, however. I feel very strongly that constitutional

rights, rights of our people can be affected by regulations where there

are no criminal penalties and that some of these rulemakers rather than

subject their rules to the Congress would try to evade it by going to

other forms of penalties which do not involve criminal sanctions.

I would like your comment on that.

Mr. Levitas. I think the point is absolutely correct and we both have
seen it time and time again where even in the absence of a criminal

penalty there has been a clear disregard of congressional intent.

I am not opposed in principle to going beyond the criminal sanc-

tions situation. I think as I stated in my prepared statement that it

really addresses itself to the most serious problems where the ad-
ministrative agency not only has the criminal sanctions but uses the
threat of criminal sanctions to gain compliance.

If this committee in its wisdom feels that it will be within the realm
of practicality to go beyond it, I am all for that. I would suggest with

respect to my particular bill that in addition to specific criminal

sanctions, there should be added to it by committee amendment trigger-
ing where civil penalties are involved as well, at the very least, and
also possibly where there is a cutoff of funds.

I think certainly civil penalties and criminal sanctions ought to be
covered by—because from the point of view of the citizen it does not
make any difference whether it is a civil penalty or a criminal penalty.
The other point of difference as I understand it, and I am not

opposed to the concept that Mr. Clausen has in his bill, if it is practical
to do at this time. But if you broaden it, I vrould like to see the concept
of my bill maintained whicli does not limit the right of Congressional
rejection solely to where there has been a determination that the regu-
lation and ruling goes beyond original congressional intent.
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My bill is broader than that. It embodies the principle that Congress
is the embodiment of legislative power and has the rule to assume at

any time that the delegated power has been abused.

Mr. MooRHEAD. Do you have any idea what the percentage is between

those regulations that have criminal sanctions, and those that don't ?

Mr. Levitas. As I stated in answer to the chairman's question, be-

cause of the morass of volumes of Federal regulations, the Library of

Congress itself has not been able to sort out that number.
Based upon our hand counting thus far, I would say that over half

of the laws that delegate administrative rulemaking contain criminal

penalties. There was an incident up in Boston, Mass., that was reported
in the press, for example. The Environmental Protection Agency had
made a ruling that in the city of Boston a certain parking regulation
would have to be put into effect, a certain number of parking spaces
would have to be closed down and there could be no onstreet parking
during certain hours of the day.
This directed itself both to the city government and private em-

ployers. When it came to the private employers they were repeatedly
threatened with 1 year in prison and a $25,000 fine if they did not

knuckle under.
Translate that to a mama and papa operation who is facing the

Government and they knuckle under. That is why the criminal sanction

is so severe.

Mr. MooRHEAD, Do you know Avhether your bill would cover agency
guidelines for grant-in-aid programs?
Mr. Levitas. That is a very good point. The way this bill is now

constituted, it ties on to the specific administrative procedure APA
type rule. It does not touch guidelines, raised eyebrows, letters of in-

tent, and the other myriad ways in which the Federal bureaucracy has

gotten around the Administrative Procedures Act.

If this committee could come up with a way to get this done, I

commend you. When an agency of government says it has got a guide-
line, that has as much force and effect as when they go through the

APA procedure.
Mr. MooRHEAD. I take it you feel, as I do, that Congress should have

some voice in those guidelines ?

Mr. Le\t:tas. Congress is elected by the people and we in Congress
have abandoned our responsibilities.

I think we have got to regain our responsibilities.
Mr. MooRHEAD. Under H.R. 3658 an agency may determine that an

emergency exists and place a rule into effect immediately. What would
constitute an emergency justifying this type of action by the agency?
Mr. Levitas. This is not a novel idea. There are several emergency

type situations which can even bypass the regular administrative proc-
ess at the present time. What 1 have in mind is if a drug or a food
were held to be dangerous to the health and safety of the public or if

an airline safety procedure was determined to present an immediate

danger to the public where the life and health of people were involved
and such a finding were made by the agency, I would not want to see
this process delay that particular thing.

If it was abusive. Congress could come back and do something about
it. But I would not want to have on the hands of Congress the blood
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of people if the agency charged with that responsibility in an infre-

quent situation says it is life that we are talking about.

We have got to implement this rule.

Mr. MooRHEAD. Both your bill and that of Congressman Clawson
would utilize existing committee staffs to oversee the rulemaking reg-

ulations. Was any thought given to the creation of a new committee

specially designed for this purpose so that we would not clutter up tlie

work of existing committees ?

Mr. Le\t;tas. I gave consideration to that, ]Mr. ]Moorhead. The reason

I opted in the direction that I did is that the existing committees to

which these veto resolutions will be referred presumably have in their

staff and on their membership a certain amount of expertise in the

subject matter they are dealing with, whether it is the food and drug
area, the labor area, whatever that area is.

They have already been through it. They know or should know what
the legislation that is referred to their committee generally deals with

and rather than try to bring in people anew, I felt it more appropriate
to draw upon existing expertise of the committees.
As you see it, if a veto resolution were introduced dealing with some

safety matter, some rule of the Federal Highway Administration, that

would in the normal course of action be referred to the Public Works
and Transportation Committee where you have a competent, profes-
sional staff who knows what it is all about.

That is why I moved in that direction.

Mr. MooRHEAD. I think you are doing just a great job. This is some-

thing that is important to all of us.

Mr. Flowers. Mr. Danielson 2

Mr. Daxielsox. I also want to commend you and the others who put
in bills attacking this subject. One thing that concerns me very much
is the public disaffection with their Government and I think a great
portion of it is founded upon this very problem that people are sub-

jected to regulations that they have never even heard of before, many
of which are inconsistent with each other as well as being inconsistent
with common sense.

I think we have to face this problem. A graphic illustration took

place on the floor of tlie House j-esterday Avhere we are even now
confronted with a situation where a rule has been promulgated which
will take effect apparently on next Thursday if not stopped.

If that rule does take effect we are in a dilemma in which an in-

dividual must apparently violate the law if he complies with the rule

and on the other hand would A'iolate the rule if he complies with the

law. So no matter what happens, we are going to be in trouble.

I do appreciate the opportunity to get into what I consider to be a

very important field.

One point I would like to have you expand on in order that the rec-

ord be clear. There have been references to regulations and rules which
create criminal penalties. I think you really probably mean which
invoke or trigger criminal penalties.
Would you expand on that so the record is clear ?

Mr. Levitas. Yes. The type of rule or regulation I am referring to

and would target in this bill is a rule which if violated would trigger
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the potentiality of a criminal penalty beins; imposed. It is not the

specific rule but usually within the underlying law itself.

Mr. Danielsox. The enabling law has a proAdsion that any violation

of this law or any rules or regulations made in accordance with it con-

stitute an offense. So when the regulation is promulgat_ed, if you vio-

late that, you are subject at least to prosecution for criminal offense.

Mr. Levitas. As I pointed out in one instance and I can recite others

and my letters bear it out and I dare say many of your other people
in Congress have the same experience where a Federal administrative

agency will go into a person concerning a rule or regulation and in

telling tliat person they are going to have to comply even though there

may be some question as to applicability or appropriateness, will fre-

quently bring out the threat of criminal prosecution if you don't.

The small person, the person that does not have availability of high-

priced counsel and the resources to contest this thing, does not want to

stand in a criminal dock charged with a crime and will knuckle under
becau.se of the force and intimidation of a criminal sanction.

It lias happened time and again.
Mr. Flowers. INIr. Mazzoli.
Mr. Mazzolt. Mr. Chairman. I came in late and was unal)le to hear

the gentleman's testimony. I would congratulate him on the bill. The
whole drive and direction here is correct. The specifics I will have to

get caught up on later. I thank the gentleman for his time and trouble.

Mr. Flowers. Mr. Pattison?
Mr. Pattisox. I won't take the time of the committee to ask ques-

tions at this time. I congratulate the gentleman from Georgia for the

bill of which I am a cosponsor. I am not sure the problem is solvable

in the way that the public would like us to solve it.

I would take note of the fact that if we were to review each of those

regulations as they came out. that there is about 40 books there and if

we sit for 200 days a year, that w^ould give us something like—you
would have to go through a quarter of one of those per da.y.
That isn't the only thing that we have to read. I am not sure that

the problem is totally solvable. I think the gentleman would agree with
me that that great pile of books reflects to a great extent the complex-
ity of our modern society.

Unless we decide to go back to the backhouse and candles we are go-
ing to have to live with a certain amount of this regulation whether we
like it or not. The notion that the bill reflects is one that says let's some-
how see if we can get a handle on it.

Mr. Levitas. I think that is precisely what I am trying to say. There
is obviously no way that Congress could review each of these 7,'OOO-odd
regulations that come out a year.
Mr. Pattisox. Some of them are not even odd. Some of them are

sensible.

Mr. Levitas. Consequently, as I see it Congress will actually have
to deal with only those which are the most clearly oppressive, the most
clearly arbitrary, and those which obviously "exceed Congressional
intent.

I thinl-i once this bill becomes a law, you are going to see a lot more
self-restraint on the part of bureaucracy because now they know that
the judicial process is very limited, very slow and most of their Avork
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f)roduct is going to be unchallenged but now tliey will know that Con-

gress will be looking over their shoulders.

Let me point out something for the record that is important. A pro-
vision has been written into this bill that says the failure of Congress
to adopt a negative resolution creates no presumption of congressional

approval. So that the failure of Congress to veto does not give any
more authority to a rule or regulation than it would have in the ab-

sence of this.

I think that is a very important point. There certainly
—we don't

want to ratify everything in the Fecteral Register. Some people have
asked can you really afford to do this in terms of the time, in terms

of the minimal additional expense and I think this is one of the cases

wliere you have then got to say, can you afford not to do it? Are you
prepared to turn over the administrative rulemaking power and aban-
don the Congressional responsibility ?

The answer is it may be an additional burden but it is ours and we
have got to fulfill it.

Mr. Pattisox. I agree with the gentleman. I point out however that

it is likelv that three or four or five of those volumes contain reo:u-

lations governing the rules by which you have to operate a nuclear

powerplant, for instance, which if we all reviewed would not make any
sense to us anyway and this body never has had and never will have
that kind of expertise.
We are trying to provide a mechanism more than anything else to

get at some of the more offensive rules made by people who perhaps are

well intentioned biit have not used common sense.

]Mr. Levitas. I have no intention or desire to eliminate the admin-
istrative arm of government or administrative rulemaking. But I think
we do have to have a mechanism to control it when it becomes abusive.

Mr. Pattisok. Thank you very much. I yield baclv.

Mr. Flowers. I feel the gentleman from Georgia has stated a good
point in asserting that there would be more restraint in administrative

agencies when they are aware that there would be continuing and
better oversight over their rules.

Now one closing query, Elliott. Let's say that the agency promul-
gated a rule which, in the absence of a congressional veto, went into
effect in 30 days. Subsequent to that time, this legislation really would
have no control over the situation.

We would fall back on what the law is right now, that is that by
affirmative action the Congress could pass legislation which would
change the regidation but it would have to be under the terms of a
new act of Congress.

It would require both House's concurrence and the signature of the

President, is that correct?
iSIr. LE\^TAS. That is correct. The reason for this legislation being

operative during the limited period of time is because it does not re-

quire the concurrence of both Houses or the signature of the President
but lets either House operate in this fashion.
Mr. Flowers. I believe one other situation should he covered and

that is if, by action of Congress within the 30-day period, the matter
or the proposed rule had been referred to a specific committee of either
house of Congress for its study and report back there would be an
extension in time, is that correct ?
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Mr. Levitas. That is right. Congress had before it consideration of

the Youth Camp Safety Act earlier this year. I offered an amendment
to that piece of legishation and in that instance, we went to a 60

legislative-day period of time.

A 30-day period plus 60 days if it is referred to committee is really
more appropriate than the 30 days.

]\Ir. Flowers. The 30 calendar days could very well be too short a

time to act.

Mr. Levitas. Yes. Even though this legislation provides for highly
privileged treatment, that it must be reported out within a certain

period of time, I think 30 calendar days is too short a period of time.

Mr. Flowers. I have no further questions.

Again thank you very much for being with us. Your comments will

certainly be considered by the subcommittee.
Mr. Levitas. Thank you, Mr. Chairman. As a new Member of Con-

gress, just being in this room which has such historic ineaning to the

people of America after the event that transi^ired here last year, it is

really significant that the actions and manifestations of legislative
control as evidenced by your actions of last year in one part of our

responsibility now has this opportunity to again reflect Congressional
responsibility and response in another area.

I am very sincerely and deeply grateful to you and the members of

3"our committee for making this possible. Thank you.
Mr. Flowers. We thank the gentleman for his excellent and per-

ceptive observations.

We will next hear from our distinguished colleague from Michigan,
Mr. Blanchard.

TESTIMONY OF HON. JAMES BLANCHARD, A REPRESENTATIVE IN

CONGRESS PROM THE STATE OF MICHIGAN

Mr. Blanchard. Thank you, INIr. Chairman.
Mr. Flowers. Jim BlanchaTcl is a new ]Member who has made a

distinct impression on the entire Congress. I know we are going to

have him around for a long time.

^Ir. Blanchard. Thank you, Mr. Cliairman and members of the

committee. Let me express my appreciation for being permitted to ap-
pear out of turn, I am in the middle of subcommittee hearings on aid
to New York.

I hate to be away from it. I do have a brief statement that I would
like to submit for the record so that I can——

jNIr. Flowers. Without objection it will be included.

Mr. Blanchard. I concur wholeheartedly with the viewpoint ex-

]5ressed by Congressman Levitas who cosponsored this bill and also

the Clawson bill. While it may tactically be more wise to deal with
criminal sanctions, I think we ought to reassert congressional power in

all areas of rulemaking.
I probably have more experience in rulemaking than most Members

of Congress. That may sound surprising to vou, but for almost 5 years,
I was assistant attorney general of Michigan and my responsibility
was to advise and represent a whole host of State agencies.

I represented the Department of Commerce, Agriculture, all kinds
of licensing boards from dentistry to horology, which is watchmaking.
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Having had constitutional law and legislative law in law school, I
was shocked to find out in interpreting the law in and out of court, I

was shocked how far rulemaking power can be extended from the
intent of the legislature.
In fact I developed a great distrust of legislative bodies in my

work because time and time again it appeared to me when I was inter-

preting laws in courts that when a legislative body could not figure out
how to make a law work or how it should be implemented, it would
then simply delegate legislative power to an agency, somehow hoping
there was someone across town who loiew more than they did or had
more time.

Mr. Flow^ks. Somebody used to call that passing the buck.
]Mr. Blanchard. Somehow hoping that an important matter the

legislative body itself could not solve would be solved by someone else.

I think it was an exhibition of very great faith in the human mind.
I have seen a lot of good ideas—from a lawyer's standpomt, not as

a Member of Congress—I have seen an awfully lot of good ideas be-
come law but because the way the law is written or because the idea
cannot be made law because that—people who are implementing or

enforcing the law are not given careful and adequate direction.

If they are, on the other hand, they don't have enough of a staff to

make the law work anyway.
I see the Levitas bill as a great first step in giving us a safety valve,

at the very least, on rules and regulations which carry criminal sanc-
tions. I can't think of any reason, as a Member of Congress, why most
members would not support it. Incidentally, for the benefit of the

subcommittee, I remember writing a brief in court on Federal rule-

making power.
I remember arguing in a particular instance that constitutionally

Congress is the only body which can make laws and since rules are
treated as having the force of law we could argue in this instance that
our power has been usurped.

All the Levitas and the Clawson bills would do would be to reassert

i:)ower we have had all along in the Constitution and should have been

exercising and really should never, never have relinquished.
That is all I have to offer today. If anyone has any questions, I

will be happy to answer them.
Mr. Flowers. We will include your entire statement in the record

and we appreciate your being here. We note that you have cosponsored
each version of the legislation. I yield to Mr. Moorhead.
Mr. Moorhead. I have no specific questions. I thank you for coming.
Mr. Flowers. Mr. Danielson ?

]Mr. Daxielsox. I have no questions. Thank you.
Mr. Flowers. Mr. Kindness ?

Mr. KixDXESs. I appreciate your coming.
jNIr. Floavers. Mr. Mazzoli ?

Mr. jMazzolt. I appreciate the gentleman coming. I wonder if the

gentleman's attitude has changed since coming to the Congress ?

]Mr. Blaxchard. I am delighted to find far more talent in Congress
than

I_ expected. The whole seems to be less than some of the parts
which is a great frustration to all of us. I am delighted to see that most
.everyone in Congress agrees with the princij^le that we need to
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reassert our oversight responsibility and we need to harness the

bureaucracy.
I vrould note in conchiding that if the Levitas bill and the Clawson

bill are adopted it is going to be difficult for all of us because we will

not be able to blame the bureaucracy indefinitely when things go
wrong.
Mr. Mazzoli. I was curious, has the gentleman voted yesterday on

that Federal Elections Commission rule ?

Mr. Blanchard. I voted no.

Mr. Mazzolt. Well, that brings up the precise point that I think we
have here. I doubt that there are many members of the committee
who argue with the thrust and the direction of this bill and that is to

try to make something manageable out of the Federal bureaucracy and
to bring back home the ultimate responsibilit}', but this gentleman has
found consistently that the Congress has even when it has a respon-
sibility continues to shuffle it off. Even when it reasserts its authority it

finds a way to sneak out from under that onus and burden.
Like yesterday, that was a bad vote, I think. I would wonder if the

gentleman has any thoughts on exactly how you protect against that

and guard against that ?

Mr. Blanchard. I don't think there is any legal or constitutional

principle which requires people to practice what they preach, if that

is what you are saying. But certainly we all have a duty to do our
best and try.
Mr. Flowers. ;Mr. Pattison ?

Mr. Pattison. I have no questions.
Mr. Flowers. Thank you again for being with us. We aj^preciate

youi' comments.

[The prepared statement of Hon. James J. Blanchard follows :]

Statement of Hon. James .T. Blanchard, a Representative From the
State of Michigan

Mr. Chairman find members of the committee, I appreciate the opportunity
to comment on H.R. 3(358 and other bills dealing with congressional review of

administrative rulemaking.
As a former Assistant Attorney General of the State of Michigan, I had the

opportunity to familiarize myself to some degree with the rulemaking pro-
cedures of state agencies, agencies ranging from the Board of Horologists to the

Department of Agriculture.
On the basis of that experience. I must admit to a degree of sympathy for

those administrative officials who will be the objects of this legislation.
I know that the vast majority of them perform their duties conscientiously

and with a cooperative attitude toward the legislative bodies which oversee
them.
The problem we have in government today, which this legislation seeks to

addre.ss, is a classic ease of structure, rather than conscious legislative intent,
determining the focus of power.

I support H.R. 3658 not because I believe bureaucrats are evil, but because
that Ivroad-ranging grants of rulemaking power, such as Congress has given
time and again to executive agencies, must inevitably result in injustice and
unresponsiveness on the part of government.

In recent years, as agencies and rules have proliferated, the power Congi-ess
has delegated has become so broad, and the probability that adm.inistrative
rules will stray from th.e path of legislative intent so great, that basic principles
which underlie our system of government are threatened.
The principle of cheeks and balances is in danger because Congress can no

longer .serve as an effective check on 67 agencies which are issuing over 6,000
rules and over 45,000 pages of descriptive material yearly.



165

The principle of representative government is increasingly undermined as
rules are promulgated which, if violated, cai-ry civil and criminal penalties, but
which have not been enacted by the elected representatives of the American
people.
More importantly, the credibility of our federal government can only suffer

as the average citizen who i-uns afoul of a rule searches in vain for a reasonable

legislative or judicial remedy.
There is only one answer to this serious and growing problem—structural

change, by which Congress can begin to reas.sert its authority and control.

The bills before this committee are new. But they are really only a natural

outgrowth of a process of reform which began a number of years ago, and which
has escalated rapidly as more and more Members of Congress have recognized
the necessity for increased cougreSsioiial oversight.

In the last decade, many acts of Congress have contained provisions of one
sort or another to require Congressional oversight. But for the mo.st part, those

provisions have affected only the legislation in which they ai*e contained.
The legislation before us .seeks to begin broad and systematic oversight of

administrative rulemaking.
As befits legislation of such sweeping scope, it is appropriately modest in its

requirement!?. That, of course, is a tribute to Mr. Levitas.
It will not disrupt the orderly process of government. Nor, in my opinion, will

we be back here again a year from now seeking to undo what we have done.
Instead, we will have gained the power to stop executive rulemakers when

the rules they author are clearly beyond Congressional intent. And hopefully,
we will have helped to ensure that prospective rules are con.sidered much more
-carefully.

Mr. Levitas has announced his intention to pursue this question with further
proposals to make the administrative process more open and more responsive.

I support those aims. The need i.s pressing and clear. I do not believe we should
wait for gross injustice to spur us to regain some of the powers we have mis-
takenly given up. The time to act is now—before any more of our citizens are
injured by rules having the force of law and enacted by officials who are neither
elected by nor answerable to the public.

Mr. Flowers. Xext we have our colleague from California. Mr. Don
Clausen, not to be confused with Del Clawson. We appreciate your
being here.

TESTIMONY OF HON. DON H. CLAUSEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

]Mr, Clausen. As I look upon this committee, and I have testified

before a few of you in the seven terms I have been here. I like what
I see. I see an open-minded group of individuals, and the kind of

exchanges that have been taking place indicate to me that you have a

genuine desire to want to do som.ething in this direction.
I know most of you personally, and so I want to comj^liment you,

Mr. Chairman and members of this committee, for holding hearings
and giving the people of the country through their Representatives
an opportunity to be heard on what I think is a most pressing issue of
our time, the question of overreg-ulation by Government agencies that
have gone beyond what was oftentimes the intent of the Congress.

If you note, I am a. cosponsor of the legislation and also the gentle-
man from Georgia. Mr. Levitas, with whom I have the pri^-ilege of
servingon the Public Works and Transportation Committee.

I believe that this man is one of the outstanding members of our
Public Works and Transportation Committee. He is doing an extra-

ordinarj' job.
I want to work with him on this and have done so. Should there

be any questions, Mr. Chairman, in order to sa^'e the committee's
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time because I am involved in a markup in another committee, I would
be happy to have you submit questions to me later on, and then I

would respond to those questions.
But I have a few things that I think might be of interest to you,

and so I am going to go through my testimony very quickly because

I am going to be speaking to you as an—I leave to you gentlemen to

put together the best combination of the legislation pending before

I have just returned from my congressional district, and the feel-

ings among the people are very strong in their objections to Govern-
ment's involvement in their daily lives. They are saying we can't turn
around without having Government redtape or regulations hitting us

right in the face, and we are getting sick and tired of overregulations

by Government.
Therefore, ]\Ir. Chairman, I strongly commend jon and your com-

mittee members for moving forward on these hearings thus giving
the people, through their Representatives, a chance to be heard on the

matter of regulations.
Our Federal agencies, under the guise of rulemaking, are making

sweeping changes in the intent of laws passed by the Congress. They
are building Federal empires out of regulation-authorizing legisla-

tion, and clearly overstepping the boimds of their responsibilities.

Congress is increasingly met with the problem of irresponsible and

overly burdensome regulations and along with our constituents we
must spend too much time undoing the unnecessary redtape, ineffi-

cienc3\ and ineffectiveness of these cumbersome, oftentimes unwork-

able, administrative rules.

It is quite evident from a look at the Federal Register that our Fed-
eral agencies have become a fourth branch of Government. They have

promulgated innumerable regulations which have the force of law,
and as the size and reach of these regulations have grown the system
of checks and balances instituted so wisely by our forefathers has
become unbalanced.
A system needs to be developed that curbs the overly zealous admin-

istrative laAvmaking, and I firmly believe the legislation pending be-

fore the committee will provide a responsible and responsive answer.
Once we enact a law which gives a Government agency the authority

to promulgate regulations there presently is no comprehensive manner
for the Congress to legislatively review those regulations to insure

that the intent of the law has been carried out. In short the oversight
and review function over Federal agencies has been totally lacking
and/or inadequate.
This legislation again would provide a workable means to restore

a responsible balance of lawmaking functions to our Government.
Those regulations which are not controversial or are in line with

the intent of the law would not require action taken on them by the

Congress. It is only in those few instances where a rule so adversely
affects society or strays from our intent that Congress will take action,
and in so doing, the administrative process which is so vital to the ef-

fectiveness of our Government will not be destroyed.
This legislation will only insure a higher degree of responsibility

and responsiveness to the American people through their elected rep-
resentatives in the Congress.
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Equally as important is the major impact Federal re^ilations have

had on our job creating business community. The decisions which our

businessmen want to make, and should make, are now being made with

an alarming frequency, by Government bureaucrats miles away.
These enterprising men and women are being told how to hire peo-

ple, who to hire, what products to sell, and how to then sell them, how
to treat employees and customers, how to run their marketing and fi-

nancial systems, and in effect how to run their businesses.

Not only do these regulations tread heavily on the businessman's

right to free choice in the marketplace, they have placed such an un-

reasonable burden on our businesses that the time, money, and labor

that is spent filling out innumerable Federal forms, and installing

proper equipment, has meant that many businesses cannot hire addi-

tional help to expand, and that they cannot make ends meet, and that

they again may have to join the ranks of the hundreds of businesses

that closed their doors last year.
It is this kind of inhibiting influence that is stifling economic growth

and causing job losses and/or high unemployment. In short it is in-

hibiting and totally frustrating their ability to carry forward their

business functions and this is particularly repressive to small business

who lack the personnel to handle the redtape paperwork required by
these regulations.
But even for those who are not in business for themselves the number

of Federal regulations has had an impact. Each time anj'one of us looks

to the Federal Government to solve a problem there are certain trade-

offs. Someone has to pay the bill, and the buck then stops passing at

the taxpayer.
The taxpayer pays the salaries of the over 100,000 Federal employ-

ees whose job it is, is to create, review, and enforce Federal rules. The

taxpayer also must pay the bill now in the form of higher costs passed
on by our businesses. And the taxpayer must also pay the bill in ways
other than strictly financial.

There is no part of our lives untouched by Federal regulations.
In my district alone the issue which has produced more unrest and

more complaints is the ever-presence of Government in people's lives.

As a representative of my people of the Second Congressional Dis-
trict of California. I will attempt to present the kinds of comments,
feelings, and attitudes of my very disturbed and frustrated con-

stituency. This is what they are saying :

From the time we get up in the morning to the time we fall asleep
that night we can't avoid the Federal Government—and the point is,

Government should govern, not dominate. And Government is domi-

nating—to the point that the average citizen, and especially those in

small business for themselves, can be brought to court at any time for
the action of a nonelected official, a Government regulator, if they vio-

late any one of the thousands of regulations that are issued.

While this unwieldy and unchecked bureaucracy was growing up
and usurping the decisionmaking process from every one of us we may
well have been caught napping. Perhaps we have been lulled to sleep by
the many good regulations which have improved our lives, and we have
viewed other regulations as minor irritants along the way.
But these minor irritants have become far too numerous, and reflect

a waste, bias, unworkable regulations, concentration on trivia, conflicts
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among the regulators and arbitrary and uncontrolled powers. It is the

quality of regulations in question, not the mere existence of them.

Irresponsible rulemaking poses an ominous threat to our free enter-

prise system. But it poses an even greater threat to our basic freedoms
and unless constructive action is taken in the near future each of us will

see a continued and accelerated erosion of our basic rights.
It was Jejfferson Avho said that it is the nature of history that as gov-

ernment grows, freedoms recede. And before our freedoms recede too

much more we must take positive action to stem the tide.

H.R. 9801 and 6110 and the other bills pending before this committee
are a step in the right direction.

Mr. Flowers. Thank you very much. We appreciate your comments.
You obviously have strong feelings on this legislation.
Mr. Danielson?
Mr. Danielson. I have no questions. I am delighted we are going

to have a chance to work on those bills.

Mr. Floavers. Mr. Kindness?
]Mr. Kindness. No questions. We appreciate your coming.
Mr. Flowers. Mr. Fattison ?

Mr. Pattison. I have a comment. I find the same thing that all of

us do in dealing with people back home. I find people saying on the

one hand why didn't the Government do A, B, C, D, a number of

things ?

Tlien at the bottom line it is how come you are regulating our lives ?

I don't think it is simply a matter of Government and the Congress
and the bureaucracy overregulating.

I think that there is a fundamental misunderstanding on the part of

people that you can regulate things that particular segments want reg-
ulated without affecting all of us. I think there is a demand on the

part of people that a variety of things be changed the way they want
them, changed.
Those things do lead to regulations and all of those books we have sit-

ting on that table. I think there is a great ambivalence on the part of
American people about regulations. They are opposed to regulations
and specifically in favor of regulations that affect somebody else.

That is one of our basic problems.
Mr. Clausen. First of all, it has been stated before that the Con-

gress as the elected representatives of people, in my view, has a genu-
ine responsibility to make an evaluation of those regulations promul-
gated and determine whether they have gone beyond the legislative

history that we spell out in our committee report, in the language that
the managers on both sides of the aisle present; once this is done, we
can determine whether or not the 2:)romulgators of regulations have

gone beyond the intent of Congress.
That is the only way the people are going to have confidence in our

elected representatives. They say you pass a law, but when imple-
mented, it goes beyond what the Congress intended.
Mr. Flowers. Mr. Danielson?
Mr. Danielson. It is appropos of what our witness just said. I think

the big need here as to the extent, in proportion I doubt very much if

over 1 percent of regulations are offensive, but that is enough. I think
the bottom line is that the regulations must be within the parameters
of the enabling legislation in the first place.
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To the extent they go outside of that scope, we can't tolerate them.
No. 2, they must be consistent with the congressional intent. Since most
of these regulations will not come to our attention until someone's toe

has been stepped on, I am going to try to get an understanding during
these hearings as to whether we could conceivably—I like your 60-

legislative-day period for the maturity of a regulation, but I think we
ought to look into the possibility of being able to go back retroactively
and wipe out an offensive regulation once it comes to our attention.

That is a comment, not a question.
IMr. Clausex. I think it is clear that we need to have a forum

whore the agency and the personnel are going to have to be responsive
to—if nothing more occurs from this than a deterrent and for the

people promulgating regidations to understand that the Congress is

going to back up what they said in their legislative history, that this

is the intent of Congress.
If there is nothing more than that, we will serve the i^ublic well.

'Sir. Fr.owEKS. ]Mr. Mazzoli ?

]Mr. Mazzoli. I know the problem that has been had. INIany of us
have heard back home about the difficulties of pension plans. We have
had nothing but all sorts of horror stories about that infamous form
that has 30 days that has to be filled out.

Through some emergency measures, they have that whacked down
to 2 pages. One of the comments by the bureaucrats was Congress
did not give us the directions. They just gave us an overall idea.

We thought we were following directions. It is not simple enough
to say that these represent bureaucracies gone amok. I think it some-
times represents a good faith effort to satisfy the lack of direction
that the Congress has somehow failed. I think we have a twofold

problemx liere, not just simply they have not followed directions, but

they have somehow endeavored to follow directions, but we have not
been giving them directions.

Everything we do here is really after the fact. This is an after-the-
fact mopup. I think we really have our work cut out for us.

^Ir. Flowers. I would agree that we should do a better job in the
first instance.

Mr. Clausen. IMay I state for the record that I think the gentleman
from Kentucky has brought up an excellent point, and in all fairness,
it is conceivable as we move through this legislative process, we
should also take into consideration whether or not the guidelines
and the legislative intent are clear enough.
As ]Mr. Danielson Imows full well, the ability to develop and assure

legislative intent in the legislatures is lacking because they don't keep
the kinds of records we do here. It is incumbent on the Congress to

show the wav so there will be no ambiguity as far as the intent of

Congress and the intent of the act we passed.
]Mr. Flo'\\t:rs. Xext we have iSIr. Brinkley. You are one of our

most distinguished ^Members, and we are delighted to hear what you
have to say about this pending legislation.

TESTIMONY OF HON. JACK BEINKLEY, A MEMBER OF CONGEESS
FEOM THE STATE OF GEORGIA

Mr. Brixkley. It is a pleasure for me to appear before your sub-
committee as a Member of Congress from the State of Georgia. If it
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please the chairman, I will submit my statement for the record. I

will not read it.

Mr. Flowers. All right.
Mr. Brinklet. I will refer to specifics. Mr. Gardner, I believe it

was, said that if the Government failed, it would be because those

who criticized its institutions do so without love and because those

who love its institutions do so without criticism.

I am here today to criticize the administrative rulemaking processes
which have been seriously abused. First, I want to refer to the occupa-
tional—OSHA. A man went into a place in my district and insisted

that the man not take incoming calls because he was a judge. He sat

in judgment and levied his own fines. In Georgia, we have a constituent

who called us about a problem he had with the Occupational Safety
and Health Act.
A couple of days later he said don't intervene in my behalf because

I am fearful if we go forward with it, they will be on my neck from
here on.

So we called it off. The final situation that I would refer to with
OSHA deals with a century old firm there in Columbus, Ga., who
were fined for nonserious violations and who when approached by us
and others were authoritative, unyielding, inflexible as to any modifi-

cation, notwithstanding the fact that these fines undermine the finan-

cial status of that company.
We feel that such examples as this are bad for business, free enter-

prise, and the country. We think as Mr. Levitas expressed it, it is

a function of the Congress to rule. It is the function of us as elected

officials to set the rules, to provide the boundaries within which we
might live our lives with predictability without having to proceed
through all of these lawbooks.
The Federal Communications Commission just on one license re-

newal for a radio statioii, we weighed the forms, it takes over 1 pound
of forms. In August, I was up in Xew York on another matter, I
wish Bob McEwen from the State of New York were here. In one

morning there were seven trucks from Federal agencies in the front
of his apple grove. This poor man was out there trying to raise

apples. He wanted to be out in his apple orchard, and he was trying
to satisfy the various requirements of all of these local. State, and
Federal agencies who are in power to make rules and to enforce
them under general and blanket authority provided by legislative
branches such as those we serve.

The Corps of Engineers in my district, I have been involved witli

them between the States of Alabama, Georgia, and we have seen the

rulemaking authority which they have.
It is a big problem, although they try to do a good job. In another

area which is not related at all to this hearing, but it is a spillover
to the type of attitude which is pervasive in this country today, I have
a letter from a lawyer friend of mine who is writing about the Justice

Department and the fact that they operate a set of rules and guidelines
which is unlaiown, unpublicized.

I would like to submit this for the record in spite of the fact that
it is not directly relevant. Let me just read the last paragraph. This
is about all I have to say :

The writer has been practicing law for 30 years, and it would seem that the
basic elementals of due process and fairness by a Government to its citizens
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would indicate an abolition of the policy procedures herein complained hereof.

Other^-ise, the name of the Department of Justice ought to be changed to the

Department of Litigation, and the passage of a law reimbursing a citizen in

the event of successful litigation with the U.S. Department of Litigation would
be a logical consequence of such a litigious nature.

"We seek to provide simplicity in the lives of our people. We seek to

let the decided matters stand, to let the rnles be known so that we

might not live in fear, looking over our shoulders, whether we are

dealing with Internal Revenue sharing services or OSHA,
I wish to commend the eiforts of Mr. Levitas, Mr. Clawson, and

others in this committee. It is an idea whose time has come. I certainly

support the position of these two gentlemen.
I thank you so much for your attentiveness to my general statement.

]Mr. Flowers. I have no questions. Mr. Danielson ?

]Mr. Daxielsox. I have neither questions not comment. I want to

thank ]Mr. Brinkley.
Mr. Flowers. Mr. Kindness?
]\Ir. KixDXESS. I have no questions, but I was quite interested in

t,he quotation you cited at the beginning of your statement. I believe

you have demonstrated a love and concern for the processes by which
Government operates, and again I appreciate your participation in

this effort.

I look forward to your further suj^port of what the subcommittee

might be able to produce.
Mr. Flowers. Mr. Mazzoli ?

Mr. Mazzoli. No questions.
Mr. Flowers. Mr. Pattison?
Mr. Pattisox. No questions.
Mr. Flotvers. Thank you for being with us.

[The docmnents referred to follow :]

Law Offices of Kelly, Dexnet & Pease, P.C.,

Columbus, Ga., October 17, 1915.

Re policy procedure of Justice, Department re antitrust violation charges.

Congressman Jack Bbinkxey,
Cannon House Office Building,

Washington, D.C.

Dear Sir : I am writing to call your attention to a policy procedure of the
Anti-Trust Division of the Justice Department which we suggest is unreasonable
and should be repealed or revised in fairness to the public. That policy procedure
is unpublished so far as we know as we were advised of the procedure just

yesterday. The procedure is that while a citizen is being investigated for possible
anti-trust violations, he can seek to comply with the law if he can find out how to

do so ; however, once the Justice Department determines that there has been a
violation and authorizes suit for injunctive relief, the only way the citizen can
avoid litigation is to stipulate to the entry of a consent decree under Title 15
USCA Section 16. Voluntary compliance without the entry of such a consent
decree is not permitted. Only if he guesses what will satisfy the Justice Depart-
ment while being investigated can he avoid litigation, or the adverse publicity
of having stipulated to the entry of a consent decree. While the stipulation for
the entry of a consent decree does not expressly nor legally admit the violation,
the effect of the publicity of the consent is tantamount in effect to such a confes-
sion in the minds of the public.

In October 1973 a client of ours was advised that it was being investigated for

possible violations of the Sherman Anti-Trust Law with reference to (a) a

provision which required the affirmative vote of 85% of existing shareholders as
a requisite to membership, and (b) a claim of possible excessive charge for the
share of stock which was a requisite for membership. The same letter requested a
mass of information.
When our client in January 1974 furnished the information requested, we ad-

vised the attorneys for the Justice Department that we did not desire to litigate

63-550—76 12
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with the United States re this matter and would do all reasonable things to

avoid litigation. We further advised that we felt that a voting admission re-

quirement was not per se violative of the anti-trust laws and that the rule of rea-

son determined whether such an admission requirement would violate these laws.

We also advised that if the Justice Department felt that the charge being made
for the one share of stock which was a requisite for membership was deemed by
the Justice Department to be unreasonable, we would be receptive to reducing
it to a charge which was reasonable under the circumstances. At the time, the

attorneys for the Justice Department concurred with the view that the rule of

reason applied in determining whether the two items violated the anti-trust laws.

Nothing was heard further from the Justice Department until October 1974 when
the Justice Department asked for an update of the information requested. We
compiled the update information and had a further conference with the attorneys
for the Justice Department in January 1975 at which time the Justice Depart-
ment attorneys took the position for the first time that any voting admission re-

(luirement by the present members was per se invalid. At no time until even

today has the Justice Department advised what it considered to be a reasonable

price for a share of stock which is requisite for membership.
Following the January 1975 conference, our client voluntarily amended its

By-Laws reducing the voting admission requirement from 85% of the present
members to a simple majority vote of the existing members and reduced the price
of the one share of stock requisite for membership to what it considered to be

reasonable under the circumstances, and so advised the Justice Department.
Following these changes in its By-Laws, approximately 12 real estate brokers

were admitted to membership in our client and paid the revised charge for the

one share of stock required to be owned as a condition to membership. We also

nought the assistance of our Congressman in seeking to arrive at settlement of

any possible claims of violation, but were unable to receive from the Justice De-

partment specifically what its recommendations were that our client do so as

to avoid the possibility of litigation with it.

On or about August 1, 1975 we received notification for the first time that the

Justice Department had authorized the filing of a suit against our client charg-

ing an unlawful conspiracy to violate the anti-trust laws in restricting member-

ship to our client by the voting admission requirement and by the charging of an
unreasonable amount for a share of stock requisite to membership.

Following the receipt of this notice, we had a conference in early October 1975
with the attorneys for tlie Justice Department at which we requested that we
resolve the matter without the necessity of stipulating to tlie entry of a consent

judgment under Title 15 USCA Section 16. We were advised that the Atlanta
Office had been instructed to file suit and procure a consent decree and that

settlement without the entry of a consent decree was impossible. We asked
for a hearing on this matter before the Deputy Director of Operations of the

Anti-Trust Division of the Justice Department in Washington, and on Thursda.v,
October 16, did appear before the Deputy Director for the purpose of requesting
that this matter be resolved without the necessity of a consent decree together
with all of the attendant adverse publicity resulting from the entry of such a con-

sent decree, and requested reconsideration of the decision to file suit against our
client. Specifically, we offered to abolish the voting requirement as a condition
for admission and offered to reduce the price per share of stock by way of a

partial liquidation. For the first time, we were advised of this policy procedure
that after the Justice Department once determines that it will file suit that the

only way that the matter can he resolved is by way of a stipulation for a con-
sent judgment enjoining the defendant as prayed. At no time previously had we
been advised that such a policy procedure existed nor have we as yet been
advised what the Justice Department considers to be a reasonable charge for

the share of stock. We were further advised that such a policy procedure had
been set by an Assistant Attorney General and tliat it would be useless to re-

quest that an exception be made to the procedure in this case or that considera-
tion be given to the repeal of such a policy procedure.
We stated to the Deputy Director of Operations of the Anti-Trust Division

at that time that such a procedure was manifestly unfair to a citizen being in-

Testigated for possible violation of the anti-trust laws in that it necessitated
adverse publicity whereby the news media would in effect state to the public
that the defendant admitted violation of the anti-trust laws. The response we
received was that the Justice Department was not concerned with the adverse
effect of such publicity and that a consent injunction was necessary in order to
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prevent future violations, and it was indicated to us tliat had our client abolished

tlie voting requirement and reduced its charge for a share of stock to a reason-

able charge pending an investigation by the Justice Department and before its

decision to file suit that such consent decree probably would not have been re-

quired. However, since such a decision had been made l)y the Justice Department,
it was not now possible to resolve the matter without a consent injunction

being entered even though the Justice Department and the person charged might
be able to agree on the basic changes indicated.

It would seem to the writer tliat such a policy procedure in effect encourages
litigation rather than a non-judicial settlement of the matter. This is so for the

reason that a citizen who is willing to comply with reasonable requirements is

unwilling to stipulate that he has violated the law in the past which necessarily
carries with it the probability of adverse publicity of such a stipulation. Ad-

mittedly, under Title 15 USCA Section 16 the final decree entered pursuant to

the consent stipulation is not prima facie evidence against such defendant in any
action or proceeding brought by any other party against such defendant ; never-
theless, under this same section, publication of the competitive impact statement
is required in the Federal Register and compliance with the other provisions of

Section 16 lends itself to the probability that considerable adverse publicity
will result. It would seem to the writer that a citizen is entitled to a reasonable

period of time after notification by the Justice Department that it considers its

prior conduct to be violative of the anti-trust laws within which to attempt to

rectify the situation so as to avoid the necessity of consent decrees and stipula-
tions therefor. Also, fairness would dictate that the Justice Department specify
its claims of violation and how the claimed violations might be corrected before
the decision to sue the defendant is made. The simultaneous determination of the
claim of violation and the decision to sue the defendant in effect precludes the
defendant from making the necessary changes to avoid the necessity of litiga-
tion. The entry of a consent decree pursuant to stipulation is too heavy a price
for the citizen to pay in order to buy his peace and he should be allowed to rectify
the situation without in effect confessing a violation of the law. Again, while
this may not be the legal effect, it is the practical effect of such a procedure.
The need for reform or repeal of this policy procedure is all the more indicated

in areas where the law on the subject mattei' involved is in a stage of develop-
ment, as indeed the law with reference to multiple listing services as possible
restraints of trade is in a stage of development.
We urged the Deputy Director of Operations to make an exception in our

case because of the facts (a) the law on the subject is in the eiirly stages of

development; (b) because material changes had occurred in the membership of
our client since the investigation was commenced in October 1973 such that our
client now has practically all the active real estate brokers in the sale of single
family residences in Mu.scogee County, Georgia, whereas at the onset of the

investigation it had about 27 members and now has 39 m.embers
; (c) that we

know of no person who desires to become a member who has not been invited to

membership since the change in the By-Laws of our client providing for majority
vote rule and a reduced membership fee for the share of stock. In this connection,
the competitive multiple listing service existing at the time of the changes in the
admission requirements to our client has now been disbanded, and virtually all

of the members of the competitive multiple listing service have now joined our
client ; and (d) even toda.v the Justice Department has not advised our client as
to what price it considers to be reasonable under the circumstances for the share
of stock requisite to membership. Our efforts to persuade the Justice Department
to grant an exception in this case from the necessity of a consent decree fell on
deaf ears. Indeed, our trip to "Washington was largely a waste of time because the

possibility of reconsidering the decision to require a consent decree of our client

was already precluded by the policy procedure of which we were advised for the
first time yesterday. We think there is ample justification for the making of an
exception in our case. However, if this is impossible, we respectfully ask your
influence in seeking to obtain a repeal in the present policy procedure so that
citizens in future cases of charges of violation of the anti-trust laws will be able
to effect voluntary compliance without enduring the pain of a consent decree.

The stated purpose by the Justice Department of consent decrees is "to make
examples of the defendant". Citizens who seek voluntary compliance with the
law in a vague field of the law ought not to be the subject matter of "an example"
by his government.
The writer has been practicing law for thirty years and it would seem that the

basic elementals of due process and fairness by a government to its citizens
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would indicate an abolition of the policy procedure herein complained hereof.

Otherwise, the name of the Department of Justice ought to be changed to the
Department of Litigation, and the passage of a law reimbursing a citizen in the
event of successful litigation with the United States Department of Litigation
would be a logical consequence of such a litigious nature.

Sincerely,
FoBEEST L. Champion, Jr.

Statement by Hon. Jack Brinkley, a Representative in Congress From the
State op Georgia

Mr. Chairman, I am grateful for the opportunity to make some observations
for the record of these important hearings relating to Congressional review of
administrative rulemaking. Few matters addressing the Congress have been
receiving so much attention these past few months in our constituent mail, the
news media and in other avenues of public opinion.

Hardly a day passes any more in which we don't hear from businesses or

private citizens regarding the adverse effects of various federal regulations. Those
in business are particularly distressed that many of the regulations result in
substantial cost increases, which naturally are passed through to those who pur-
chase goods or services.

Mr. Chairman, I represent a part of the nation where people are naturally
trusting of others, and especially look in good faith to the government for guid-
ance and direction—though not dictation. It is discouraging to hear from a con-
scientious businessman who, in good faith, has tried to comply with strict

guidelines and government standards, only to find there is little compassion, much
less good faith, on the other side.

Very recently, a century-old business firm in my district, a firm traditionally

operated with pride and integrity, wrote to me to appeal for relief from a heavy
fine imposed on it by the Occupational Safety and Health Administration

(OSHA), even though the firm had complied with OSHA directives to correct

a number of "non-serious" violations. My inquiry to OSHA on the firm's behalf
was met with unyielding resistance by OSHA officials, who gave the firm little,

if any, credit for its diligent good faith efforts—and who absolutely ignored the
fact that the firm had a near-perfect safety record of a century's standing. Not
to mention the fact that having to pay the fines at that particular time would
adversely impact on the firm's already-uncertain fiscal position.
On another occasion, a constituent business contacted my office about an OSHA

matter, and contacted us again scarcely two days later to urge that we drop the
matter altogether. The businessman was actually fearful, i)erhaps without justifi-

cation, but fearful nonetheless, that if OSHA learned of his inquiry, the agency
might never leave him alone !

Mr. Chairman, I am afraid this is typical of the reaction numerous business
firms and individual citizens have toward federal regulation. They, the people
who keep the free enterprise system running, are most concerned that the regu-

latory system as currently set up is threatening the very fiber of free enterprise
and competition.

I commend this distinguished subcommittee, as I do my colleagues in the

House who have joined me in proposing legislation which would begin the pains-

taking process of remedying the existing situation. We must start somewhere,
and I concur with the types of bills currently before this committee—which
would begin to bring some perspective to the entire matter of federal regula-
tion. Later, we can refine this legislation as the need arises, and perhaps go so

far as establishing a condition beyond which regulatory agencies would be

curtailed or cease to exist.

No one will deny that in some respects, regulation is desirable, necessary, or

both, because of the public safety factor or the need to assure equity in certain

areas. That is the price of prosperity and a promise of opportunity for all

citizens.

But that is where we must draw the line, and the time has come to regulate
the regulators. I urge you, as the first members of the House to tackle this issue

head-on, to work diligently to achieve that purpose.

Mr. Flowers. Our next witness will be our distinguished colleague
on this committee, the ranking minority member, Mr. Edward
Hutchinson.
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TESTIMONY OF HON. EDWARD HUTCHINSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. Hutchinson". I am liappy to appear before you today in support
of these bills. Of the two of them the one by Mr. Clawson appears to

be broader in scope. I favor it over the other, the Levitas bill. Mr.
Levitas' bill concerns itself only with those rules which carry with
them criminal sanctions.

I think that is a step in the right direction but I favor a broader

approach. Mr. Chairman, I served in the legislature at the time of

the formulation of the s^'Stem of legislative review of administrative
rules in Michigan.
We had a number of years of experience under that system while I

was in the legislature. I sat on the Joint Committee on Administrative
Rules which the law had set up. I would make this comment only with

regard to it and that is, I think, out of our experience in Michigan,
we learned that it is necessary that the statute respect the doctrine
of separation of powers.
We have a constitutional problem here, as you know, in that the

courts might hold that any law of Congress which attempts to sub-

ject administrative rules to congressional veto would be in violation of
that doctrine of separation of powers.

I think therefore that it is important that whatever bill we write
on the subject we make it very clear that the whole purpose of legis-
lative oversight is to make sure that these rules and regulations do not

go beyond the intent of the legislative branch in writing the law.

I think all of us know that there are great numbers of rules which,
when we read them, we say we never intended any such thing. Upon
a close examination, probably we conclude that it was within—if any-
body wanted to interpret the language broadly enough—that the rule

probably was based on the statute but it certainly went bej'ond our
intent.

I can urge only that in drafting the bill, that we base it primarily
upon—not upon whether it is legal or not because the courts will say
whether or not a thing is legal. That is a judicial question. But we
should base it upon did it go beyond our intent, in other words, within

our legitimate rules of legislative oversight ?

Another thing I would like to suggest is that in writing legislation
on this subject, we do not carelessly cast aside the system which I

believe the Administrative Procedure Act already requires. That is,

that when these rules are published in the Federal Register, that the

system of permitting public comment and requesting time for pub-
lic comment with regard to these rules, be continued.

I think it is important that while we ask all of these rules to be sub-

mitted to us for purposes of legislative oversight we at the same time

permit the public to comment pursuant to notice published in the

Federal Register, because the regTilations do affect the public.

They affect each and every one of us. In fact I think we have all

said—^I have said many times that the law which actually regulates

you and me, governs you and me is not the law that Congress writes

but the rules and regulations which bureaucracy writes to implement
those laws.
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I think as Mr. Mazzoli mentioned earlier when there was another
witness in the chair, we are g'uik.y now in the Congress of very loose

wording. So ofteji our statutes are—we feel w^e have satisfied the leg-
islative function if we set forth a purpose and then authorize some
department or other to establish a program to carry out the purpose
and then authorize a certain amount of money to be appropriated to

carry out the program.
We think we have done it while as a matter of fact it is the bu-

reaucracy that established a program and largely defines it. We have

simply in effect set forth a purpose and said you set up a program to

carry out lofty purposes and goals. We have done it without too much
guidance as to precisely what we had in mind. It is true that we
think a lot about legislative history and we get up on the floor of the
House and we make legislative histoiy. But I think all of us who are

lawyers know that courts never look to legislative history so long as

the law appears to be clear on its face.

If the statute is clear on its face, they don't look to legislative

history. It is doubtful whether the bureaucracy does either.

Mr. Chairman, I have a prepared statement which I submit for the
record.

Mr. Flowers. Without objection, it will be entered in the record.

We appreciate your being here. I have no specific questions.
Mr. Danielson ?

Mr. Danielson. I have no questions.
Mr. Flow^ers. Mr. Kindness?
Mr. Kindness. Thank you, Mr. Chairman. I appreciate 3^our help-

ful experience and the statement based on that experience. We look
forward to working with you further on the development of this idea.

Mr. Flowt:rs. Mr. Mazzoli ?

Mr. Mazzoli. I welcome our colleague and thank him for his con-

sideration.

Mr. Flowers. Mr. Pattison ?

Mr. Pattison. No questions.

[The prepared statement of Hon. Edward Hutchinson follows :]

Statement of Hon. Edward Hutchinson, a Representative in Congress From
THE State of INIichigan

Mr. Chairman. I appreciate the opportunity to appear before yonr Subcom-
mittee this morning to express my views concerning legislation to establish a

procedure by which Congress could review and disapprove Adminstratively-
issued rules and regulations.

This is a subject about which I feel very strongly. Based upon the considerable

support that these so-called "legislative veto'' bills have attracted, I would con-

clude that there are many others in Congi-ess who share my strong feelings. The
broadly-based support received by these measures represents a growing sense
on the part of the members of Congress that something has to be done to insure

bureaucratic compliance with legislative intent. For too long, we have passed
the laws and then looked the other way, or merely viewed with alarm, while

implementing regulations thwarted, misinterpreted, or even distorted our
intentions.

My commitment to a procedure of this type dates to the period in which it was
my privilege to serve in the Michigan Legislature. Since 1947, my state has had
some form of procedures in effect permitting lezislative review of administra-

tive rulemaking. The current law reads : "The legislature reserves the right to

approve, alter, suspend or abrogate" administrative rules. Mich. Stat. Ann
§§3.560 (7)-(lS).
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Undei- the current procedure, proposed rules are sent to the Joint Committee
on Administrative Rules. After consultation, review, and hearings, if necessary,
the Joint Committee makes a recommendation to the Legislature. If the con-
clusion is that a proposed rule deviates from or is not in compliance with legis-
lative intent, a concurrent resolution can be introduced expressing the "deter-
mination of the legislature" that such a rule be revoked or altered.
The point to be made is that the legislative veto is not a new idea. Variations

on the concept have been utilized in a number of our states, including : Alaska.

Connecticut, Nebraska, Kansas, Wisconsin, Virginia, Oregon and, as I already
mentioned, my own state of Michigan. There also are a number of foreign
countries which use the legislative veto, including : Great Britain, Australia,
New Zealand and Canada.

\\liat is needed in Congress is a regularized review of the manner in which
executive departments and regulatory agencies interpret the statutes we enact.
We have a right and responsibility to protect our legislative prerogative.
Specifically, I urge the Subcommittee to closely consider the legislation au-
thored by my good friend and colleague, Del Clawson. of which I am proud to

be a co-sponsor (H.R. 8231) .

This measure is broadest in scope of any pending before this Subcommittee.
Under this measure all proposed rules and regulations are sent to Congress with
a full explanation of their impact. Then, either House of Congress would be able
to disapprove by passage of a simple resolution any rule or regulation, witliin

sixty legislative days after its submission. If either House fails to act in the

negative within sixty legislative days, then the rule goes into effect. Of course,
the bill also recognizes that Congress can assertively approve the regulation or

rule, prior to the sixty day time period and, thus, accelerate its effective date.

The generalized criteria which Congress is directed to apply in vetoing adminis-
trative rules are directed toward insuring compliance with legislative intent.

The bill sets down the criteria as follows :

1. Does the rule or regulation contain provisions which are contrary to law?
2. Is the rule or regiilation inconsistent with the intention of Congress?
3. Does it go beyond the mandate of the legislation which it is designed to

implement or in the administration of which it is designed to be used?
It is important to point out that the Clawson bill does not limit itself solely

to those rules or regulations imposing criminal sanctions, as the other major
proposal pending before you. Rather, it recognizes that the entire rulemaking
process ought to be made subject to a standard of compliance with legislative
intent. Rules, which carry no criminal penalties, still can be inconsistent with
the will and intention of Congress. Rules without criminal penalties still can
be arbitrary, unfair and violative of the Constitutional rights of individual

citizens. It seems to me that if Congress is going to undertake a genuine oversight
effort in this area, it would be somewhat hypocritical to limit the review only
to criminal rules. Such a restriction could only be interpreted as an admis.sion

that we have neither the will nor the ability to undertake this job.

A number of arguments have been leveled against the "legislative veto" con-

cept. First, it is charged that it violates the separation of powers doctrine—
that in this review Congress is really exercising a quasi-judicial function or a

purely executive function. Frankly, I do not share that point of view. Adminis-
trative regulations and rules are issued pursuant to laws enacted by the Congress.

Rulemaking has consistently been recognized as an extension of the legislative

process. If Congress chooses to delegate that function to a regulatory body, it

certainly can choose to participate in the process itself by overseeing it.

Another charge is that Congress does not have the expertise or time to under-

take this continuous review. Both of the major proposnls you are considering

presume that the existing staffs of the standing committees could oversee the

rules and regulations issued in their areas of jurisdiction. Certainly, this form
of oversight should be done and, in some cases, it is already being done. Some
legislative procedures, such as those in Michigan and the one exercised by the

Parliament in Great Britain, utilize a standing Committee. Congress may deter-

mine, at a later date, that such an approach is necessary. But in the beginning,
I would urge that we try to utilize the existing committee structure.

While the scope of rulemaking is impressive, there are a number of interested

parties and interest groups which closely follow the process. Certainly Congress
can also rely upon private citizens and interest groups to point out potentially

harmful rules, as well as our own professional staff persons.
Others have charged that the legislative veto procedure would be too time-
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consuming and would unduly delay the administrative regulations. I feel that
it is important that Congress have at its disposal a procedure like this one to
react when necessary. This does not mean that the procedure would be utilized
with respect to all rules and regulations issued—only those that members find
to be objectionable would be considered.
The Clawson bill uses the time frame—sixty legislative days. I do not feel

that this is an unreasonable delay, given the potential impact of some adminis-
trative rules and the bmlt-in delays, already present in the rulemaking process
under the APA.
One final point. Increasingly, in recent years, Congress has been adding

legislative disapproval provisions to specific measures, such has been done with
the Budget and Impoundment Control Act and the new Campaign Spending law.
Later this week we will be considering a similar amendment to the Consumer
Product Safety Commission Improvement Act (H.R. 6844) .

While I have often supported these individual efforts, aimed at retaining
Congressional control, I feel that a bill-by-bill, hit-and-miss approach is not
the best method. Obviously, the enactment of a general procedure for Con-
gressional review is a more practical and efiicient way to proceed.

In conclusion, I again want to commend this Subcommittee for holding these

important hearings. I strongly urge your favorable consideration of a compre-
hensive legislative review procedure. Action on such a bill would be yet another

symbol of Congress seeking to fulfiU its true Constitutional role.

Mr. Flowers. We now have another distinguished colleague on the

full committee, the gentleman from Virginia, Mr. Butler.

TESTIMONY OF HON. M. CALDWELL BUTLER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Butler. I appreciate the opportunity to appear before the

committee. I would also ask leave to file a formal statement.

Mr. Flowers. It will be received.

[The prepared statement of Hon. M. Caldwell Butler follows :]

Statement of Hon. M. Caldwell Butler, a Representative in Congress
From the State of Virginia

Mr. Chairman, I appreciate this opportunity to express my strong support for
the concept of Congressional review of federal agency regulations, as expressed
in the legislation sponsored by our colleagues Del Clawson and Elliott Levitas.

While the bills differ somewhat in approach, the guiding principle is clear, and I

am hopeful that the subcommittee will be able to bring a bill to the full Com-
mittee which incorporates the best features of both.
The federal regulatory establishment has grown at an unprecedented rate in

recent years. The number of federal employees engaged in regulatory activities

is estimated to have increased from 55,000 to 63,000 in the last 3 years, and ex-

penses for regulatory activities have climbed from $1.3 billion to $2.1 billion in

the same period. However, the indirect costs of regulation are far higher than
this, and are really my primary concern.

Business Week magazine estimates that the nation's businesses spent $3
billion in efforts to comply with OSHA safety regulations in 1973 and \\ill have
to spend $13 billion to comply with noise standards now in effect. If stricter

standards under consideration are adopted, the cost will rise to over $30 billion.

Compliance with existing pollution control laws and regulations, according to

estimates by the Council on Environmental Quality, will cost over $100 billion

by 1981. The Ofiice of Management and Budget esitimates that business reporting
requirements have increased 50 percent since 1967, with accompanying costs.

These burdens on industry have arisen in large part from legislation we have
passed to accomplish things we all agree must be done, such as improving our
environment, assuring equal rights for our citizens and providing safer working
conditions, and I do not advocate their repeal. My concern is that we have
delegated the power to enforce these laws, often with little in the way of guid-
ance, to the unelected bureaucracy. Here we are largely dealing with well-

meaning, hard-working individuals, and T am not here to castigate them un-

necessarily. The problem is that because they are not really accountable for the
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manner in which they administer the laws under their jurisdiction, because
the regulatory process does not operate in a unified manner, and because there

is too often little advance concern over the economic impact of regulations, we
have forced the diversion of an incredible amount of capital which otherwise

could be used for industrial expansion and more jobs into the basically non-

productive area of compliance witli federal regulations. While Congress is partly
to blame, we are still faced with a situation where the government, largely

through the actions of unelected and unaccountable persons, is directing the

use of a considerable part of our economic resources. Legislation such as you
are now considering is essential if the Congress is to establish any control over

these decisions.

There is a considerable justification for the use of legislative veto powers
based on past legislation, beginning with the Northwest Territories Ordinance
of 1787 and continuing down through the Youth Camp Safety Act passed by this

House April 17. The Library of Congress advises that there are over ISO provi-
sions for one type or another of Congressional veto of administrative actions in

over 120 separate laws.

Historically, there have been 3 types of Congressional action in this area—
the Committee veto or approval, such as is presently in effect under the Con-
sumer Product Safety Act requiring the Commerce Committees of each House
to approve construction plans of the agency prior to expenditure of funds ;

legislative authority to terminate executive actions after they have become
effective, such as the authority contained in the War Powers Act for Congress
to terminate American involvement in a conflict ; and a legislative veto over
administrative actions which become effective unless vetoed by either House,
such as presently exists under the Budget Control and Impoundment Act, the
various government reorganization acts, the federal employees salary law, the
Presidential Recordings and Materials Preservation Act of 1974, the Federal
Election Campaign Act Amendments of 1974, and the Federal Rules of Evidence
approved las-t year, to name a few. It is this latter provision that you are being
asked to extend to all regulations.

This legislation is not a panacea for all the problems that have arisen from
the growtli of the federal government. It will not enable us to deal with a poor
interpretation of a good regulation by an individual federal employee; it prob-
abl.v will not give us firm control over paperwork requirements, although other
actions are being taken along this line ; it will not enable us to easily dispose of

a regulation whose adverse impact is not readily apparent ; and it will not

protect us from the consequences of poorly written or ill-conceived legislation.
What it would do is provide some protection for the average citizen or small

businessman from overly broad or erroneous interpretations of the law by
federal agencies without refpiiring him to bear the costs of an expensive law-
suit : it should promote the issuance of regulations written so as to be under-
standable by the average citizen ; and it should promote a greater attention by
the bureaucracy to the intent of the Congress and to ordinary common sense,
which has been sadly lacking in far too many regulations.

I strongly urge the Subcommittee's favorable action on this legislation.

]\lr. Butler. I am not sure the members of this committee have
followed my own career as closely as I have, but I am in my second
term. I found it very useful in my first term to respond to many of
the complaints that came to me about various agencies of the Govern-
ment by saying that this sort of activity came under statutes passed
before I got here. The time has run out on that and I am increasingly
involved in those situations in which we are passing the legislation
which creates a problem toward which this legislation is addressed.

I was pleased when Mr. Levitas and Mr. Clawson came forward
with these suggestions. I think it is entirely appropriate. I have had
many conversations with them on it. The time has come when we have
to develop a relationship with the executive branch which does in fact

carry forward not permissive observations as to what the legislation
would permit, but tridy in fact what our intention was.
The only way you can do this is to liave a legislative oversight on

the regulations as they are promAilgated. This is the appropriate way
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to do it, and T am entirely in sympathy with it, and I am here prin-

cipally to let it be known to the subcommittee how important I think

it is to move in this direction and to ask your speedy but careful

consideration of this lejjislation.

Mr. Flowers. You and I probably agree that if such legislation as

this were passed it would make our job tougher because we would
be more accountable for these rules and regulations whereas now we
can point the fin'Tfer at somebody else.

Mr. Butler. We have abdicated this responsibility and we hide

behind our lack of control over it because that is the easy way out.

In the long run, the details of legislation which ultimately result in

regulations probably require a review as well.

Mi\ Flowers. Thank you. Mr. Danielson ?

Mr. Danielson. No questions.
IMr Flowers. Mr. Kindness ?

Mr. Kindness. No questions, Mr. Chairman.
Mr. Floavers. Mr. jMazzoli ?

Mr. IMazzoli. iSIr. Chairman, I would like to just talk to the gentle-
man about the problem that I wrestle with on this. This is the fact

that nobody argues with the thought of trying to trim Government
back and getting us back to the proper scope of our legislation and

having a bureaucracy or an executive branch carry out our directions.

What hap):)ens if after passing OSHA which the previous gentle-
man addressed some comments to or passing a pension reform bill

and in finding some quite remarkable and obviously some aberrational

ruling issued from the Department and that is taken to the floor under
the Levitas bill.

What do you think would be the outcome of that?
Mr. Butler. Well, I have wrestled with the same problem. Basically

what it amounts to is that the wisdom of what the agency is doing
would be apparent to you on a very careful examination. But in the
absence of that, the legislative body itself quickly finds a whipping
boy which we can shoot down in the name of protecting our con-

stituency.
How do we act responsibly under that situation? Basically I think

if we are going to do tliis thing right there has got to be legislative
review at the staff and committee level to acquaint ourselves with it.

You have got to find the courage to do it. You have either to rely
on staff or do your own investigation, and find the courage to do what
is right, even though it is difficult. Tliat is the basic legislative problem
we have. If as we go along we will pav more attention to what we are

doing, and the pension bill is a classic example of that, and we will

avoid regulations being i-eturned to us for review because of inadequate
investigation at the legislative level.

This gives us caution when we pass legislation
—that is progress.

Mr. Mazzolt. If we do nothing else here we may provide a deter-

rent to tlie executive l:>ranch. Would you agree if we pass this thing
we might provide a deterrent for the legislative branch of Govern-
ment ?

IMr. Butler. I would consider that salutary. [Laughter.]
Mr. Flovv-ers. Mr. Pattison ?

Mr. Pattison. We have been addressing ourselves this morning
primarily to a mechanism that would enable the Congress to keep an
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agency within the intent of Congress. But don't, in fact, we have to go
further than that ?

For instance, getting to our favorite subject of OSHA, we pass a

]aw that says the intent of that htw is to make safe places to walk.
That is the intent. A regulation then turns up that requires a farmer
to put rubber padding on his scythe. That intent is still—we know
what the intent is, to make it safe.

The scythe is clearly a safer piece of equipment than it was before.

The problem is you can't cut hay with it anymore. It isn't always a

matter of intent, but a question of wisdom, isn't it?

It was not our intent that they so regulate farms or small businsses
so they can't perform their functions. You can argue that many times
all we have is our intent. All we can legislate is our intent. It is our
intent that nuclear power facilities be safe and they not explode and
not pollute the environment. ^Ye really can't say an awfully lot more
tlian that in our legislation.
We can't legislate the size or the manner of operation or the number

of people they are going to have watching a screen or a variety of other

things.
These have to be done by regulation. "We are saying we want to take

a look at those regulations and when they come up with a damn fool

regulation, say no, you have gone too far. Don't we have to address
ourselves to more than congressional intent ?

Mr. Butler. We can admit here in the bosom of the family that

legislative intent is an elusive thing. When you have only 24 people
on the floor and you have revisions and you may have legislative intent
as to a particular matter, but it does not exist beyond the express pur-
pose of the statute.

You can set out to draw your statute to anticipate every contingency
that is going to arise. If you set out to do that, it begins to look like a
Federal regulation and you get in trouble. Therefore, what your
statutes are are guidelines, and aclmowledgement of a problem and
guidelines for administrative action to solve that problem.
You implement that through the regulations. The issuance of regu-

lations is a delegation of legislative responsibility to an administrative

agency.
When that delegation gets beyond what the legislative bodv would

consider wisdom I think it is appropriate that our judgment be brought
to bear upon what they are doing and this device v.-hich has been sug-
gested bv these gentlemen seems to be an appropriate way to do it.

It is like so many things. There will probably be a different adjust-
ment for administrative agencies to develop wisdom and judgment.
It is going to come hard but I think this device if properly used would
work. I don't think you can set aside regulations which are in dero-

gation of the legislation without new legislation.
That may very well produce some fruitful litigation. But all of us

are lawyers and we recognize we have to do what we can for the

lawyers. This is going to create legal problems and they have to resolve

these problems. I see no way to harness the executive branch in the
administration of our laws without some device of this nature.

Mr. Patttsox. I recall the Queen in Alice In Wonderland sayins:
that when she stated "'\"\nien I use a word it means precisely what I

intend it to mean, nothing more, nothing less
* * *" Sometimes that

is what lesrislative intent boils down to.
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Mr. Butler. She is a constituent of mine. [Laughter.]
Mr. Flowers. Mr. Danielson ?

INIr. Danielson. I would like to make a comment which acids to ]\Ir.

Pattison's and Mr. Butler's as to whether these regulations can be

construed as falling within intent. When Mr. Levitas was before us

this morning and in his statement he brought forth the example of

the EPA which had proposed a regulation which would have shut

down 40 percent of the parking spaces in Boston.

This was for the purpose of cutting down on air pollution, obvi-

ously. That is an excellent example. In my own community, the Los

Angeles, Calif, area, they made a similar proposal which we had to

beat down.
I think they were going to cut back on 60 percent of our parking

places. That would have absolutely paralyzed our economy. We would
have been shattered like an atomic bomb. Nothing would have been

left. We were able to stop it through pressure.
But it is a simplistic approach to problems which many regulatory

agencies have. I am reminded of the joke that the real solution to the

divorce problem was simply to abolish marriage. That is really what
the EPA was doinef.

Mr. Flo"s\t:rs. Thank you ver\^ much for being with us. I note that

our distinguished colleague from Louisiana has just walked in, Mr.

GillisLong.
Gillis, we would be delighted to hear from you in the short time

remaining before one of our other colleagues calls a quorum over

there.

[The prepared statement of Hon. Gillis Long follows :]

Statement of Hon. Gillis Long, a Representative in Congress
From the State of Louisiana

Mr. Chairman. I appreciate very much the opportunity to testify today on

KR 3558 and HR 7689. bills to permit Congressional review of rules and regu-

lations proposed by Executive agencies. You and your Subcommittee deserve

much commendation for opening the public record on this matter, as I think it

certainly cries out for attention.

As a member of the Rules Committee, which also has original jurisdiction

over this matter because of the probable need for changes in the rules of the

House of Representatives, I urge you to continue active consideration of this

legislation. I have noticed that several of us on the Rules Committee are cn-

sponsors of this legislation—and one of our members is the author of one of

these bills. I intend to press for action on this by the Rules Committee, and
so I urge you to continue your work also.

reasons for action

Mr. Chairman, these hearings could not be more timely. People in and out nf

government, of both political parties, and of all political persuasions are becom-

ing more and more concerned that the Federal government is promulgating too

many rules and regulations with no effective checks or reviews.

As Congressman Levitas already has noted, in earlier times when the bureauc-

racy was not so large, there was no real need for this kind of legislation. But

today, with the size and scope of the bureaucracy, and with the number and
extent of the rules it promulgates in the Federal Register, I am convinced that

some kind of check or review is needed.
The Library of Congress' Congressional Research Service reports that in the

last 48 years 1 S3 separate provisions in 126 different acts of Congress contain

some type of Congressional review or consent for proposed Executive branch

implementations of law. Some require specific action, while others simply pro-
vide a procedure which Congress can use at its own dis^^retion.

In other words, we have done this many times in the past on a. selective da.^i».

and I believe the time has come to establish a permanent mechanism for the pur-
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poses of conformity and continuity. In December of 1974 we took the first step
in that direction by requiring nearly every committee of the House of Repre-
sentatives to establish an oversight subcommittee, and the thrust of the legis-

lation -we are discussing today is a natural and logical extension of what we did
last December.
Another compelling reason to act on this legislation is that there are far too

many instances where administrative excess and zeal have resulted in regula-
tions that do not reflect the intent of Congress. I am sure that all of us have
encountered this problem at one time or another, and what is worse is that
violations of these regulations often carry criminal penalties resulting in im-

jirisonment or fines or both—all without the benefit or authority of specific

Congressional consideration of the regulations themselves.
As an example, many of you will recall that in early May of this year the Corps

of Engineers printed proposed regulations in the Federal Register to implement
t^ection 404 of the Federal Water Pollution Control Act concerning the disposal
of dredged or fill material into navigable waters of the United States. What was
intended by Congress to be a relatively simple permit system became an all-

encompassing land use management program under the Corps' regulations. Here
was a situation in which Congress had not even passed land use planning legis-
lation—and yet the bureaucracy hy regulation was instituting massive land use

management and control. A violation of those rules carried a fine of up to .$10,000
a day and the possibility of imprisonment for up to 6 months. To me, this was
absolutely ridiculous.

After a number of us introduced legislation to correct the problem, the appro-
priate subcommittee held hearings 2 full months after the first regulations were
published. Subsequently, new regulations were published—and even those new
regulations, though substantially better than the first ones, did not fully remedy
the situation. Now it is October—over 5 months after the initial regulations
were proposed—and the matter is still being debated between the bureaucracy,
the Congress, and the public with no real resolution of the problem in sight.
With a mechanism such as that suggested in HR 3658 and HR 7689, we would
have been in a better position to deal with and correct this problem—and it would
have been resolved in a much more timely fashion.

Also, as you all know, these rules and regulations often become the basis for
lawsuits where one party will either challenge the regulations as not reflecting

Congressional intent or claim that they are not being properly enforced or ad-
ministered. Possibly, a formal review procedure with opportunities for Con-
gressional approval, disapproval, or both might reduce the need for so many of
these court cases. I believe we should make a special effort in that regard.

In the example I just discussed concerning the dredge and fill permits, the new
regulations were prompted by a Federal court decision which declared that the

previous rules (which had been in place for several decades) were not correct

and that new rules had to be written. Considering the already overburdened state
of our court systems, I think Congress should make every effort to provide a

procedure for clarification which might reduce the necessity for some of these
law suits.

ISSUES FOK CONSIDERATION

Mr. Chairman, as your Committee—and hopefully my Committee—consider
this legislation, I think that there are several problem areas that will need
special attention—some specifically by your Committee as they concern the ad-

ministrative procedures involved—and some specifically by my Committee as

they concern changes in the rules of the House of Representatives. I do not at this

time have any specific views that I want to impose on the Subcommittee, but I

do want to outline what I see to be areas of special emphasis.
First, which regulations should require Congressional review? The 2 bills being

considered today take 2 different approaches. The Clawson bill, HR 7689, would
apply the review procedure to all rules and regulations—while the Levitas bill,

HR 3658, would apply the review only to those rules and regulations that carry
criminal penalties. Obviously, there is a lot of territory in between these 2 ap-

proaches, and we may want to include those rules which carry fines over a certain

amount, for example.
Second, there is a potential problem with committee and even subcommittee

jurisdictions. Earlier. I implied that this would be a natural responsibility for
our new oversight subcommittees ; however, it may be just as feasible to place
this responsibility with the legislative subcommittee that has jurisdiction. Of
course, there also is a potential problem with several different committees claim-

ing jurisdiction over the same subject, something we heard a great deal about in
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the 93d Congress. Should resolutions be referred only to one committee, or to

several sequentially, or to several jointly? While I personally favor the over-

sight subcommittee approach, I have no concrete views on the question of com-
mittee jurisdictions. Undoubtedly, this always will be a problem in the House of

Ilepresentatives until we substantially realign our committee jurisdictions to

reduce duplicated efforts and competing interests.

ThlrA, we need to decide what kind of review mechanism should be adopted.
Over the years Congress has devised a variety of devices designed to permit Con-

gressional review, and the Library of Congress has grouped these into four basic

categories: (1) those providing for potential legislative action by either the

Senate, the House of Representatives, or both— (2) those providing for potential
action by the appropriate committees of either the Senate, the House of Repre-
sentatives, or both— (3) those stipulating a specific period of time during which
Congress or the appropriate committees could act—and (4) those requiring a vote
in Congress different from the i-egular House and Senate rules. Only after a

thorough analysis of the kinds of regulations affected, the potential number of

times Congress might have to use this mechanism, and the current rules of both

chambers, can this decision on the type of mechanism be made with any significant

degree of confidence.

Fourth, the question of consultation between Congress and the Executive
branch should be considered. Since w^e really are trying to assure that the laws
wo pass are properly implemented, our ultimate goal should be for Federal

agencies to prepare rules and regulations in direct consultation with counuittee

and/or subcommittee staff's. I'm a firm believer in the old adage "An ounce of

prevention is worth a pound of cure," and advance consultation between Con-

gress and the administration undoubtedly w^ould clear up many potential proh-
Ictns before they become actual problems. In this regard, we may want to con-

sider a mandatory requirement of consultation before regulations are published
in what is called the "proposed" stage, although I am fully aware of the potential
constitutional tensions between the Legislative and Executive branches on this.

We might even require—and here I am letting my imagination run—that a

statement by the House and Senate committees of original jurisdiction be printed
in the Federal Register along with the proposed rules. This would give the public
an opportunity to have both Congressional and Executive views on the rules at

the time they are initially proposed for public comment.
Fifth, a decision on an appropriate discharge mechanism must be made. Tiie

Clawson bill contains no special discharge provisions, while the Levitas bill does
allow any Member favoring the resolution (i.e., opposing the regulations) to

make a highly privileged motion to discharge the committee if the committee has
not reported the resolution within 10 days of introduction. I think this dbscliarge

question is particularly important. In the example I cited earlier, I was not a
member of the committee with original jurisdiction over the dredge and fill pro-
visions—and as a result I had only limited means at my disposal to obtain a

proper hearing of the matter.
In the case of laws already passed by Congress—where the issue is whether

or not regulations will properly implement the law in terms of the intent ex-

pressed by a majority of all Members of the House of Representatives (or the

other body)—^we may want to consider a somewhat less stringent discharge
requirement than is normally used in legislative matters. In that regard, I would
suggest that both the Rules Committee and the Judiciary Committee study the

discharge procedure set forth in Section 1017(b) of the Congressional Budget &
Impoundment Control Act of 1974. I make this reference because I, as a member
of the Rules Committee, helped write that particular law in the 93d Congress.

Sixth, there is what I call a question of "balance" that must be considered. AVhat
I mean by this is that the review and approval/disapproval mechanism could

prove to be a perfect means for a small minority in either chamber who opposed
the original legislation to hold up its implementation. This is especially possible
if less stringent discharge requirements are adopted. I think we really should
consider both the balance question and the discharge question in tandem as they
are very closely related. We must continue to preserve the committee system in

Congress without disenfranchising individual Members or small issue-oriented
minorities.

Seventh, and finally, we must consider exactly what approval, disapproval, or
no action really mean. The Levitas bill requires only that a resolution of dis-

approval be introduced, while the Clawson bill provides for resolutions of ap-
proval or disapproval—and both bills stipulate that if Congress fails to adopt a
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resolution such inaction will not be considered an expression of approval. This is

to avoid interference with any possible future litigation that could arise, because
our function only would be to specify what the actual legislative intent was.
These varying approaches deserve much consideration. If Congress passed a

resolution approving certain rules and regulations then presumably good regula-
tions would have an even firmer basis in law, and Congress would share the

responsibility for those regulations with the Executive banch. After all, when the

people back home write in about these rules and regulations, we in Congress get
the blame for them regai-dless of who actually wrote them. I recognize that this

is a complex jungle, and I mention these only as items that should be evaluated
in any further consideration of these bills.

However, Mr. Chairman, I strongly support the direction and thrust of these

2 l)ills being considered today. I think the need for this kind of mechanism is

compelling, and with all of the present emphasis on regulatory reform the timing

certainly seems right. I urge your Subcommittee to continue to pursue this matter

actively, and as I mentioned earlier, I will continue to press for action on this by
the Rules Committee. I am confident that after proper study, analyses, and hear-

ings, together we can come up with an appropriate mechanism to remedy this

situation.

Again, thank you for the invitation to testify on this.

TESTIMONY OF HON. GILLIS LONG, A EEPRESENTATIVE IN CON-

GRESS FEOM THE STATE OF LOUISIANA

Mr. Long. I appreciate the opportunity to testify today. With the

likelihood of a quorum call, I would like to proceed with my statement
in the regular manner rather than trying to summarize it and then in

turn, if we do get a quorum call, perhaps
Mr. Flowers. When the bells ring, the subcommittee is going to go

over and adjourn for the day. We will be delighted to hear you.
Mr. LoxG. I can make more of a contribution to the committee by

reading this than by summarizing it.

Mr. Flowers. Go forward, please, ]Mr. Long.
]\Ir. LoxG. ^Ir. Chairm.an, I appreciate A'ery much the opportunity

to testify today on H.R. 3658 and H.R. 7689, bills to permit congres-
sional review of rules and regulations proposed by executive agencies.
You and your subcommittee deserve much commendation for opening
the public record on this matter, as I think it certainly cries cut for

attention.

As a member of the Rules Commitee, which also has original juris-
diction over this matter because of the probable need' for change in the

rules of the Plouse of Representatives, I urge you to continue active

consideration of this legislation.
I have noticed that several of us on the Rules Comm-ittee are cospon-

sors of this legislation—and one of our members is the author of one
of these bills.

I intend to press for action on this by the Rules Committee and I

urge you to continue your work also.

Mr. Chairman, these hearings could not be more timely. People in

and out of Government, both political parties, and of all political per-
suasions are becoming more and more concerned that the Federal Gov-
ernment is promulgating too many rules and regulations with no effec-

tive checks or review.

As Congressman Levitas alreadj^ has noted, in earlier times when the

bureaucracy was not so large, there was no real need for this kind of

legislation. But today with the size and scope of the bureaucracy, and
with the number and extent of the rules it promulgates in the Federal
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Eegister, I am convinced that some kind of check or review is needed.
The Library of Congress Congressional Research Service reports

that in the last 43 years 183 separate provisions in 126 different acts

of Congress contain some type of congressional review or consent for

proposed executive branch implementations of law.

Some require specific action while others simply provide a procedure
which Congress can use at its own discretion.

In other words, we have done this many times in the past on a selec-

tive basis and I believe that the time has come to establish a permanent
mechanism for the purposes of conformity and continuity. In Decem-
ber of 1973 we took the first step in that direction by requiring nearly
every committee of the House of Representatives to establish an over-

sight subcommittee, and the thrust of the legislation we are discussing

today is a natural and logical extension of what we did last December.
Another compelling reason to act on this legislation is that there

are far too many instances where administrative excess and zeal have
resulted in regulations that do not reflect the intent of Congress.

I am sure that all of us have encountered this problem at one time
or another, and what is w^orse is that violations of these regulations
often carry criminal penalties resulting in imprisonment or fines or

both—all without the benefit or authority of specific congressional con-

sideration of the regulations themselves.

As an example many of you will recall that in early May of this

year the Corps of Engineers printed proposed regulations in the

Federal Register to implement section 404 of the Federal Water Pollu-

tion Control Act concerning the disposal of dredged or fill material
into navigable waters of the United States.

What was intended by Congress to be a relatively simple permit
system was to become an all-encompassing land use management pro-

gram under the corps' regulations. Here was a situation in which Con-

gress had not even passed land use planning legislation
—and yet the

bureaucracy by regulation was instituting massive land use manage-
ment and control. A violation of these rules carried a fine of up to

$10,000 a day and the possibility of imprisonment for up to 6 months.
To me such bureaucratic action was absolutely ridiculous.

After a number of us introduced legislation to correct the problem,
the appropriate subcommittee held hearings 2 full months after the

first regulations were published. Subsequently new regulations were

published—and even those new regulations, though substantially
better than the first ones, did not fully remedy the situation.

Now it is October—over 5 months after the initial regulations were

proposed—and the matter is still being debated between the bureauc-

racy, the Congress, and the public with no real resolution of the prob-
lem in sight.

Witli a mechanism such as that suggested in H.R. 3658 and H.R.

7689, we would have been in a better position to deal with it affirma-

tively and it would have been resolved in a much more timely fashion.

Also, as you all know, tliese rules and regulations often become the

basis for lawsuits where one party will either challenge the regula-
tions as not reflecting congressional intent or claim that they are

not being properly enforced or administered.

Possibly, a formal review procedure with opportunities for congres-
sional approval, disapproval, or both might reduce the need for so
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many of these court cases. I believe that ^ye should make a special
effort in that regard.

In the example I just discussed, concerning the dredge and fill

permits, the new regulations were prompted by a Federal court de-

cision which declared that the i)revious rules—which had been in

place for several decades—were not correct and that new rules had
to be written.

Considering the already overburdened state of our court systems,
I think Congress should make every effort to provide a procedure for

clarification which might reduce the necessity for some of these

lawsuits.

Mr. Chairman, as jouv committee—and hopefully my committee—•

consider this legislation, I think that there are several problem
areas that will need special attention—some specifically by your com-
mittee as they concern the administrative procedures involved—and
some specifically by ni}- committee as they concern changes in the

Rules of the House of Representatives.
I do not at this time have any specific views that I want to impose

on the subcommittee, but I do want to outline what I see to be

areas of special emphasis.
First, wliich regulations should require congressional review? The

two bills being considered today take two different approaches. The
ClaAvson bill. H.R. 7689, would apply the review to all rules and

regulations while the Levitas bill, H.R. 3658, would apply the review

only to those rules and regulations that carry criminal penalties.

Obviously, there is a lot of territory in between these two approaches,
and we may want to include those rules which carry fines over a certain

amount, for example.
Second, there is a potential prol^lem with committee and even

subcommittee jurisdictions. Earlier, I implied that this would be a
natural responsibility for our new Oversight Subcommittees

; however,
it may be just as feasible to place this responsibility with the legislative
subcommittee that has jurisdiction.
Of course, there also is a potential problem with several different

committees claiming jurisdiction over the same subject, something
we heard a great deal about in the 93d Congress. Should resolutions be
referred only to one committee, or to several sequentially, or to

several jointly?
While I personally favor the oversight subcommittee approach, I

have no concrete views on the question of committee jurisdictions.

Undoul^tedly this always will be a problem in the ITouse of Rep-
resentatives until we substantially realine our committee jurisdictions
to reduce duplication of efforts and competing interests.

Tliird, we need to decide what kind of review mechanism should
be adopted. Over the years Congress has devised a variety of devices

designed to permit congressional review, and the Library of Congress
has grouped these into four basic categories :

1. Those providing for potential legislative action by either the

Senate or the House of Representatives or both;
2. Those providing for potential action by the appropriate com-

mittees of either the Senate, the House of Representatives, or both;
3. Those stipulatiiiiT a specific period of time during which Con-

gress or the appropriate committee could act
;
and

63-550—76 13
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4. Those requiring a vote in Congress different from the regular
House and Senate rules.

Only after a thorough analysis of the kinds of regulations affected,
the potential number of times Congress may have to use this mecha-

nism, and the current rules of both chambers, can this decision on tlie

type of mechanism be made with any significant degree of confidence.

Fourth, the question of consultation between Congress and the

executive branch should be considered. Since we really are trying
to assure that the laws we pass are properly implemented, our ultimate

goal should be for Federal agencies to prepare rules and regulations
in direct consultation with committee or subconnnittee staffs.

I am a firm believer in the old adage, "An ounce of prevention
is worth a pound of cure." And advance consultation between Congress
and the administration undoubtedly would clear up many potential

problems before they become actual problems.
In this regard, we may want to consider a mandatory requiremeni

of consulatation before regulations are published in what is called the

proposed stage, although I am fully aware of the potential constitu-

tional tensions between the legislati\'e and executive branches on this.

We might even require
—and here I am letting my imagination run—

that a statement by the House and Senate committees of original juris-
diction be printed in the Federal Eegister along with the proposed
rules.

This would give the public an opportunity to have both congressional
and executive views on the rules at the time they are initially proposed
for public comment.

Fifth, a decision on an appropriate discharge mechanism must
be made. The Clawson bill contains no special discharge provisions,
while the Levitas bill does allow any member favoring the resolution,

that is, opposing the regulation, to make a highly privileged motion

to discharge the committee if the committee has not reported the

resolution within 10 days of introduction.

I think this discharge question is particularly important. In the

example I cited earlier, I was not a member of the committee with

original jurisdiction over the dredge and fill provisions
—and as a

result I had only limited means at my disposal to obtain a proper

hearing of the matter.

In the case of laws already passed by Congress
—where the issue

is whether or not the regulations will properly implement the law in

terms of the intent expressed by a majority of all members of the House
of Eepresentatives or the other body—"we may want to consider a

somewhat less stringent discharge requirement than is normally used

in legislative matters.

In that regard I would suggest that both the Rules Committee and

the Judiciarv Committee studv the discharge procedure set forth

in section 1017(b) of the Congressional Budget and Impoundment
Control Act of 1974. I make this reference because I, as a member of

the Eules Committee, am familiar with the provision and helped

write that particular law in the 93d Congress.

Sixth, there is what I call a question of balance that must be con-

sidered. What I mean by this is that the review and approval/dis-

approval mechanism could prove to be a perfect means for a small
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minority in either chamber who opposed the original legislation to
hold up its implementation.

This is especially possible if less stringent discharge requirements
are adopted. I think we really should consider both the balance ques-
tions and the discharge question in tandem as they are very closely
related.

We must continue to preserve the committee system in Congress
without disenfranchising individual members or small issue-oriented
minorities.

Seventh, and jEuially, we must consider exactly what approval, dis-

apj)roval, or no action really mean. The Levitas bill requires only that
a resolution of disapproval be introduced, while the Clawson bill pro-
vides for resolutions of approval or disapproval

—and both bills stip-
ulate that if Congress fails to adopt a resolution such inaction will

not be considered an expression of approval.
This is to avoid interference with any possible future litigation that

could arise, because our function only would be to specify what the
actual legislative intent was.
These varying approaches deserve much consideration. If Congress

passed a resolution approving certain rules and regulations then

presumably good regulations avouIcI have an even firmer basis in law,
and Congress would share the responsibility for those regulations
with the executive branch.

After all, when the people back home write in about one of these

rules and regulations, we in Congress get the blame for them regard-
less of who actually wrote them.

I recognize that this is a complex jungle, and I mention these only
as items that should be evaluated in any further consideration of these
bills.

However, Mr. Chairman, I strongly support the direction and
thrust of these two bills being considered today.

I think the need for this kind of mechanism is compelling, and with
all of the present emphasis on regidatory reform the timing certainly
seems right. I urge your committee to continue to pursue this matter

actively, and as I mentioned earlier, I will continue to press for action
on this by the Rules Committee.

I am confident that after proper study, analysis, and hearings, to-

gether we can come up with an appropriate mechanism to remedy this

situation.

Again, thank you for the invitation to testify on this.

Mr. Flowers. I thank the gentleman for coming today.
Mr. Long. I recognize it is a complex jungle and I mention these

things only as items that should be evaluated in any further considera-
tion of the bill. I do think that the need of legislation of this type is

compelling and with all the present emphasis on regulatory reform
the timing certainly seems right.
Mr. Flowers. Thank you very much. We appreciate your comments

and your offer of assistance.

I have no questions. If any of the members have questions, I ask
them to direct them to the witness.

If not, we adjourn until tomorrow morning at 10 o'clock immediately
upon conclusion of the Democratic Caucus. We have an interesting

array of witnesses.
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I have a number of documents to be included in the record at this

point and I will now adjourn this meeting until 10 o'clock tomorrow

morning.
[The documents referred to follow :]

Statement of Hon. James R. Mann, a Representative in Congress
From the State of South Carolina

Mr. Chairman, as a cospoiisor of both bills being considered today, I want
to go on record as strongly supporting legislation which would bring a measure
of congressional review over administrative rulemaking.
By writing laws which pass along substantive legislative authority to non-

elected, unaccountable bureaucrats, we have created a monster which has grown
to the point where it may actually threaten the individual freedom and liberty

upon which this country was founded. With civil servants or appointed officials

responsible for writing hosts or regulations that carry the force of law, due
process is seriously jeopardized.

It is not npcessar.^• to expound here on the kinds of l>iireaucratic excesses which
l.ave led to the introduction of these bills with widespread support and their con-
sideration by this subcommittee. Suffice it to allude to EPA, FDA, OSHA—the

alphabet agencies that wield more and more power on our day-to-day lives.

Suffice it to examine the Federal Registers tLat appear in our offices daily con-

taining page after page of practically undecipherable bureaucratic jargon. Suffice

it to try to deal with the problems arising out of GOOO regulations a year which
our small business constituents constantly present to us.

On that last point particularly, Mr. Chairman, I am not satisfied to tell my
people that Congress has no mechanism for reviewing administrative rules. I

am not willing to sit still and admit that even though Congress wrote the en-

abling legislation, Congress has no effective means to see that the intent of that

legislation is carried out without excesses and within the spirit of the law.
The bills being considered today are reasonable responses to those problems.

They generally approach the rulemaking problem from a disapproval stand-

point; that is, Congress could, if circumstances dictated, disapprove any rule
that exceeds congressional intent, but it would not be called on to take action
on every one of the thousands of rules promulgated every year. It seems to me
that this is the only realistic approach.
From that basic premise, the bills take slightly divergent paths, but each

have certain provisions which I feel are important. For instance, H.R. 7689

requires that an explanatory report be filed along with proposed rules. That bill

also provides automatic referral of submitted rules to the appropriate commit-
tees. And it applies to all administrative rules rather than only to those which
could result in criminal sanction. On the other hand, H.R. 3658 stipulates that
certain military, foreign affairs and agency management type rules will be
exempt from the terms of the legislation, and I am inclined to believe that such
categories should properly be exempt. Finally, I believe that the safeguard
provided in H.R. 3658 that if Congress fails to adopt a negative resolution, such
inaction will not be deemed to be an expression of approval in an absolutely
necessary provision in the light of possible future litigation on a rule.
Mr. Chairman, I share the view of my colleague, I\Ir. Levitas, lead sponsor

of H.R. 3658, that these proposals will not provide the final answer to admin-
istrative and bureaucratic problems. But enactment of legislation in this area
will put us on the right road. It will help protect citizens from over-zealous
Iwreaucrats who are unaccountable, unapproachable and frequently unresponsive
to a private individual by providing recourse to elected officials.

Statement of Hon. G. WiLLiAii Whitehuest, a Representative in Congress
From the State of Virginia

Mr. Chairman and members of the Subcommittee. I want to thank you for
this opportunity to testify in favor of H.R. 7977. As I will explain in the remarks
that follow, I believe Mr. Levitas is performing an important service in

attempting to increase Congressional control over rulemaking by federal agen-
cies. These agencies consistently promulgate regulations which fail to match
the directives of Congress. It is my feeling that these agencies should respond
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more closely to the intentions of Congress and to the needs of the citizens for

whose sake they exist. Mr. Levitas" proposed legislation will kelp to make the

federal bureaucracy more responsive to the Congress and to the people.

Presently, federal agencies are responsible neither to Congress nor to any
other external authority for the rules they make. That is, no one outside the

agency reviews the agency's regulations in order to judge their desirability.

H.R. 7977 would alter existing circumstances by permitting either House of

Congress to disapprove rules that federal agencies have proposed. Congress
will have thirty days subsequent to the promulgation of the rule and prior to

the date on which it will take effect during which it may review and strike

provisions which it feels do not conform to the intentions of the legislation

that these provisions execute. In addition, H.R. 7977 will enable interested

parties to participate in drafting the rules that will bind them, and may thereby
reduce the volume of conflict that might otherwise arise.

I would like to demonstrate the need for such legislation by citing a few

examples of the abuses that the present system allows. Con,*jider for instance

the regulation put forward by the Equal Employment Opportunity Commis-
sion (EEOC) which forbids employers to inquire into the criminal or military

discharge record of applicants for employment. EEOC contends that such

investigation leads employers not to hire convicted criminals, and thereby
to discriminate unfairly agiust minority groups, since members of minority
groups figure disproportionately in the ranks of criminals. That contention
led EEOC to order the Houston Police Department to cease investigation into

the backgrounds of prospective officers. For the same reason EEOC requires
moving companies not to ask job applicants whether or not they have ever
been convicted of a crime. The question is one of whether or not refusal to

hii-e convicted criminals constitutes i-acial discrimination. EEOC argues that
it does. The courts have not supported them. While the judiciary has ruled that
refusal to hire applicants who have been arrested but not convicted does amount
to racial discrimination, it has specifically refrained from extending that

judgment to applicants who have been arrested and then convicted of a crime

(Gregory v. Litton, 21.5 F Supp. 52, D.C. Cal. 1970). It appears to me that
EEOC has failed to observe the difference between arrest and conviction, and
after equating the latter with the former has moved beyond the authority

granted to it by law. EEOC has issued regulations that it has no authority to

issue ; H.R. 7977 will allow Congress to disapprove such regulation before it

harasses the American public.
This action of EEOC's is typical of the actions of other agencies in that it

requires of the public what the Congress never intended such agencies to

require. EEOC is not alone in perpetrating such abuses. Perhaps you are familiar
with the recent hearings conducted by our colleagues on the Commerce Com-
mittee concerning excessive Consumer Product Safety Commission flammable
fabric regulations, or with the Occupational Safety and Health Administration's

persecution of Continental Can Company, or with the Environmental Protec-
tion Agency's arrogant directives to the citizens of Boston, which effectively

prohibited the use of automobiles during the morning hours. I will not detail

these incidents here, since Mr. Levitas has described the situation amply in

other places.
When agency regulation abuse is discussed it is often in the context of business

activity. However, the agencies have not limited themselves and are even

attempting to regulate against statutes protecting outdoor recreation.

One of the most recent actions by an agency in direct conflict with the
law is a proposed regulation, published in the FEDERAL REGISTER for com-
ment by the Interior Department's National Park Service, which bans motor-
less aircraft from all national parks. Title 16 of the United States Code. Section
7a-e provides for the construction and operation of airports and aviation

activity in national parks, and does not allow discrimination against aviation
activities. There is no requirement in the law that an aircraft have a motor
to fly in the national parks. The intent of Congress and the law is clear. The
Park Service is attempting to justify the regulation by publishing three in-

distinct reasons which have little bearing on the need for the regulation and
fail to justify the noncompliance with the law.

In my mind they are apparently planning to institute an illegal act and
force the expulsion of several forms of aviation and outdoor recreation from
the parks. The period for public comment ended yesterday. Monday, October 20,

1975. I understand the public response was negative, agenc.v personnel e.sti-
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mating a nine to one ratio against the regulation. Also several leading aviation

organizations, sucli as the National Aeronautic Association, have indicated they
have written to the Park Service against the action.

There is no indication however that the agency will not reject the comments
and institute the proposal. There is no law requiring that they abide by the

public's voice. There is a law that says they cannot do what tliey are proposing,
but it hasn't stopped them yet, and indeed may not stop them instituting it.

This situation has all the indications of an agency out of control. The
unfortunate part is that it is not just limited to the National Park Service.
From my mail, and the comments of my colleagues, it appears the problem
exists in many Federal agencies.

All of this points to the same conclusion : it is essential for Congress to regain
control over the administration of the laws Congress passes. The present
situation, in which bureaucrats accountable to no electorate make imreasonable
rules and regulations, violates the fundamental condition of democracy ; that
citizens make the law through officials wliom they elect and whom they can
recall at the next^iection.
The Bill we are considering today will aid in correcting the imbalance that

is changing the nature of our democratic system. I hope you will consider it

earnestly and act on it.

Thank you Mr. Chairman and members of the Subcommittee for the oppor-
tunity to share my thoughts with you.

Statement of Hon. Robert A. Roe, a Representative in Congress From the
State of New Jersey

Mr. Chairman, as a sponsor of H.R. 4G29, to permit either House of Congress
to disapprove certain rules proposed by executive agencies, I am pleased and
privileged to join with my distinguished colleague from Georgia, Congressman
Elliott H. Levitas, and other sponsors of this measure in support of this legisla-

tion which is the subject of your hearings today.
I firmly believe that the Congress should have, in fact is constitutionally en-

titled to, some review methodology on the rulemaking of administrative agencies
as well as the establishment of a period of time in which this review would take

place in the Congress. The immediate need here is to halt the writing of rules

and/or to prevent the interpretations of laws by the agencies which go beyond
the original intent of the Congress as mandated in a particular law. The bill

I have sponsored. H.R. 4629. provides for this realization.

I am certain that the members of this Committee are fully aware that each

day brings more objections and hostile complaints from all those, consumer and

producer, who believe they have suffered unfairly and arbitrarily at the hands

of administrators of regulatory agencies. These administrators exercise broad,

too broad, powers over almost all aspects of life in this nation not by consensus

of the electorate (as in Congress) but rather by personal perception and dicta-

torv implementation of the laws. Surely this is a perversion of the intent of the

Congress and it is up to Congress to put matters back into proper perspective and

to once again exercise its rightful responsibility in assuring that its intent via its

legislative acts is consistently and correctly achieved.

Recently, columnist Jack Anderson in a Wafihington Post article noted that

thirty vea'rs ago Supreme Court Justice William O. Douglas, then Chairman of

the Securities and Exchange Commission, said that every regulatory agency

should be abolished ten vears after its creation. While I would not agree in toto

with this recommendation—I believe the agencies serve an essential purpose

and deserve support in general—I would agree with Mr. Anderson that the spirit

of Douglas' statement "should be at the heart of regulatory reform." I do not

advocate throwing out the baby with the bath water : the word we are talking

about here is reform, not elimination. The time has arrived for realizing that it

is incumbent upon the Congress to act as the proverbial "watchdog"_
m this area

and to put the regulatory extravaganza currently in vogue back into its mandated

What has happened is no secret. Federal agencies time and again over-regulate

to the point of counter-productivity. This thwarting of national productivity

becomes all the more crucial when it is placed in the context of an economy such

as ours an economy which, at present, dictates stimulation and growth, not
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strangulation and stagnation. I firmly believe that the overzealous regulating
wliich takes place daily in the administrative agencies is at times unwarranted
and outside the jurisdiction given those agencies by Congress. I would cite here
the example of the Environmental Protection Agency as prime evidence for my
accusations. While it is justifiably true that some safeguards against those who
will abuse and wantonly waste our natural resources for the sake of their per-
sonal monetary gain are necessary, I really think that some of the regulations of
EPA e.g. in the case of the 1972 Water Pollution Control Act Amendments (and
other federal agencies) have been highly irrational and, quite frankly, do not
make sense. If we must legislate in greater detail through revised language or
repeal federal agency authority in the legislative process, so be it.

I willingly concede that our bureaucratic governmental structure necessitates
considerable fragmentation of rulemaking responsibility among the agencies
Congress has created but surely such a situation should not obscure or under-
mine the very intent of Congress in creating a specific agency. The purpose here
should be facilitation of Congressional intent within in the law not frustration
or revision beyond it by the individual administrators who view themselves as
dictatory gods controlling all aspects of life in this representative democracy
we. in the Congress, are rightfully charged with implementing.

I think the time for reform is overdue and was never more necessary. I

strongly urge your favorable consideration of H.R. 4629 and other measures
before you which seek to include the Congress, by necessity, in the rulemaking
processes which flow from the very laws it has enacted. The integrity of the
intent of Congress must be maintained and if the survival of this mandated
intent means ongoing revision and review by the Congress, then it must be done,
and done now.

Statement of Hon. Willis D. Gradison, .Jr.. a Representative in Congress
From the State of Ohio

ilr. Chairman and members of this subcommittee, I am pleased to be here
to testify on behalf of tightening Congressional control over Executive Agency
rulemaking.
The rulemaking authority of federal agencies has served as an operative ex-

tension of the legislation passed by Congress. The rules promulgated by the

agencies incorporate the broad principles of law enacted by Congress into guide-
lines for the people of our nation to live and work by.
The great majority of these rules and regulations conscientiously comply with

the spirit of the law and need not lie questioned. Not infrequently, however, an

agency ofl5cial oversteps his authority and writes a rule that violates the intent

of Congress. Since an infraction of many regulations can result in criminal

penalties and fines, they have the effect of law.
Over the years the agencies have promulgated thousands and thousands of

rules that regulate virtually every facet of our lives. As a result, a fourth

branch of government has evolved that is comprised totally of unelected officials.

This pseudo-legislative form of government certainly does not represent the

will of the public which is subject to its influence. Agency regulatory power should

and must be closely monitored to protect asrainst new abuse.

Seven states have already passed laws that permit legislative review of admin-
istrative agency rules and regulations.

Realizing the need to safeguard itself from agency overregulation. Congress
hns reserved the right to veto regulations published by the Federal Election Com-
mission. Since Congress has this ability to nrotect itself from regulatory abuse.

it must also insure that it is capable of guarding its constituency against un-

rea«)onable fpderal rulemaking.
r would like to note just a few of the many examples of agency rules or pro-

po«:pd rules that clearly are questionable.
EPA requested that OSHA tighten its proposed noise abatement standard for

geTieral industry. The new EPA proposal didn't contain .sufficient evidence to

justify its .$.32 billion increase over the OSHA standard.

The Consumer Product Safety Commission proposed stricter standards for

])ower lawn mowers. The Standard Research Institute estimated the standard

would increase the costs of walk-behind mowers as much as 74% and would

re<luce sales by one third during the first year. Evidence has shown that the

iH'neflts received in terms of injury reduction are net sufficient to justify the

f'ost.*: imposed on consumers.
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The National Highway Traffic Safety Administration proposal that air bags
be required on passenger vehicles has been questioned by the Council on Wage
and Price Stability. The Council concluded that "there was excessive uncertainty
both technological and economic about the cost effectiveness of devices the pro-
posed standard would mandate."
The Transportation Control Laws published by the EPA have caused con-

siderable controversy regarding their effectiveness. Last year Congress barred
EPA from administering any program to regulate parking facilities. Currently
Congress is con.sidering legislation that would remove EPA's authority to re-
quire states and localities to review plans for construction of indirect sources
of air pollution caused by large aggregations of automobiles such as shoi^ping
centers, stadiums, and highways.

Obviously, if Congress has the capacity to overrule agency proposals before
they are implemented, the consumer would be spared the burden of ultimately
paying for the cost of injudicious regulations.
The Inflation Impact Statement Program established by Executive Order in

November 1974, requires federal agencies to evaluate the economic impact of
major new rules and regulations. The Council on Wage and Price Stability which
has been assigned the responsibility of implementing this program could assist

Congress in its review of agency rulemaking.
In closing Mr. Chairman, it is the right of the American people to be governed

by their duly elected officials. I strongly urge that this committee recommend
that measures be enacted to provide Congressional oversight of Executive Agency
rulemaking and insure that this right is restored to the people.

Statement of Hon. Robert W. Kasten, Jr., a Representative in Congress
From the State of Wisconsin

Mr. Chairman and members of the Subcommittee on Administrative Law and
Governmental Relations, I thank you for the opportunity to testify in support
of two bills which I have co-sponsored—H.R. .86.")8. the Administrative Rule-
making Control Act, and H.R. 7689, which establishes a method for congres.sionl
review of administrative rulemaking. The Chairman and Subcommittee are to
he commended for taking the initiative in holding hearings on this vital legis-

lation, which attempts to redress a portion of the imbalance between the Execu-
tive and Legislative Branches of Government. In announcing these hearings,
the distinguished Chairman of this Subcommittee emphasized the purpose of
these legislative proposals, saying :

"How many times have we all heard our' constitutents complain about the

runaway, rulemaking of Federal agencies? How many times, Mr. Speaker, have
we in this House individually and collectively voiced our own frustration and
disapproval of various agencies seemingly thwarting the will of Congress through
their promulgated r'ules and regulations?

"It seems to me that our people deserve accountability in their National
Government, and not only in the legislative branch. These proposed bills to be
considered by my .subcommittee offer some promise of achieving a greater degree
of accountability and responsibility in administrative rtilemaking by the vast
Federal bureaucracy. (121 Cong. Rec. H 10024, Oct. 9. 1975.)"
Broadly summarized, the bills before you today provide clearer and more

direct Congressional controls ovei' the rules promulgated by Executive agencies,
rules which have the force and effect of law and which are applicable to vir-

tually every citizen of the United States. Not only will this legislation provide
a means by which the Congress can directly influence agency rulemaking, i.e.

the administrative discretion of Executive units, but also these proposals estab-
lish procedures whereby the Congress can review proposed administrative rules
to assess their compliance with the intent of Congress and to determine whether
the agencies have exceeded the authority granted by the Congress.
Although the objectives of the two bills before the Subcommittee are the

same, the methods and procedures prescribed in each differ as does the extent
of control of each. H.R. 365S. the Administi'ative Rulemaking Control Act. limits

Congressional review of administrative rulemaking to rules other than those
in which "there is— (1) a military or foreign affairs function of the United
States, or (2) a matter relating to agency management or per'sonnel or to

public property, loans, grants, benefits, or contracts." H.R. 7689 contains no such

qualification and applies . . .
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"TMienever any officer or agency in the executive branch of the Federal Govern-
jnent (including any independent establishment of the United States) proposes
to prescribe or place in effect any rule or regulation to be used in admin-
istration or implementation of any law of the United States or any program
established by or under such a law . . ."

The broader scope of H.R. 7GS9 is complemented by a more exacting require-
ment on the part of the Federal agencies which propose a change iu regulations
or new rule—that "such officer or agency shall submit the proposed rule, reg-

ulation, or change to each House of Congress together with a report containing
a full explanation thereof." H.R. 3658, the Administrative Rulemaking Control

Act, contains no such provision for such a full explanation by the Executive
agency nor, in fact, any explanation whatsoever.
Another difference between the two proposals relates to the time in which

the Congress must act. H.R. 36.58, the narrower legislation, provides only a

thirty-day period for congressional deliberation, if the proposed resolution to

disapprove the new rule has not been referred to an appropriate committee.

Sixty days of deliberation is permitted only if the resolution is submitted to

a committee for analysis. The more comprehensive bill, H.R. 7689, provides a

sixty-day period foi* congressional deliberation with automatic referral to an
appropriate committee, thus requiring a more lengthy and specialized con-

gressional inquiry into the proposed rule change or new rule.

I strongly favor the more encompassing and comprehensive legislation, H.R.
7689, because of its provisions for more thorough congressional scrutiny of

administrative rulemaking. Congress must act to remedy the abuses inherent
in the rulemaking discretion of Executive agencies and, therefore, I support
H.R. 3658. a less comprehensive but essential first-step.

It is gratifying tiiat the sponsorship of the bills before the Subcommittee,
and similai* proposals, numbers nearly one-hundred Members of Congress, is

bi-partisan, and is manifested iu both the House of Representatives and the
Senate. In fact, three members of the Subcommittee on Administrative Law
and Governmental Relations have co-sponsored bills which are identical to

H.R. 7689-Mr. Mazzoli (H.R. 10166) and Mr. Moorhead (California) and Mr.
Kindness H.R. 8231). This extensive support for the bills demonstrates the
awareness that greater legislative control of administrative discretion is a

necessary ingredient of contemporary democracy and that such a concern
knows no ideological or partisan boundaries.

It is in the interest of the public and the Congress to pursue these objectives
because of the grov>'th of the Executive Branch of the Government since the
Great Depression era and the extensive delegation of administrative discretion

by the Congress to Executive departments and independent agencies. In my
remar'ks to the House in support of this legislation, I reviewed this develop-
ment, saying :

"The Constitution of the United States vests 'all legislative powers ... in
a Congress' but also requires that the President 'take care that the laws be
faithfully executed." From the earliest days of the Republic, the President and
the principal officers of the executive branch have utilized various orders,
directives, and regulations to implement or 'faithfully execute' the statutes
enacted by the Congress. This process has, in two centuries of Government
operations, undergone only two major procedural changes. Prior to 1935 hiost
of these types of instruments were fugitive in nature. There was no centralized
arrangement for their publication, retrieval, oi" identification. The growth of
the Federal Government during World War I accelerated and compounded
difficulties in this area and. with the advent of the New Deal, the situation
became chaotic. In late 1934 the Executive was found to be pressing a case
before the Supreme Court—United States against Smith-—based upon an agency
regulation that did not actually exist. A few months later the Government was
again embarrassed when it was discovered that prosecution was being pursued
under a revoked Executive order—Panama Refining Co. against Ryan. To bring
order' out of such confusion. Congress established the Federal Register in 1935
(49 Stat. 500) and created the Code of Federal Regulations in 1937 (50 Stat. 304).
"It was also realized at about this same time that there was no standardized

or uniform procedure whereby agencies established their rules and regulations
pertaining to the implementation of statutes. After' a number of years of study
interrupted by the demands of World War II, Congress enacted the Admin-
istrative Procedure Act in 1946 (60 Stat. 237) which still provides the basic
authority for the manner in which rules and regulations are promulgated.
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"The necessity for these laws is reflective of the fact that after World War I,

and especially after the administration of Franklin D. Roosevelt, the execu-
tive branch was being granted greater and broader administrative discretion than
ever before in faithfully executing the law. Congress, of course, may not ab-

dicate its legislative function by delegating legislative power to the Executive.
What has been provided, in varying degrees of latitude, is administrative dis-

cretion which, with but one exception—the National Industrial Recovery Act
of 1933, 48 Stat. 195—the Supreme Court has approved, diligently refraining
from conceding that the discretion conferred partakes of the lawmaking function.
On two occasions—Panama Refining Co. against Ryan 1936; Schechter Poultry
Corp. against United States, 1935—involving the same statute, the Court lias

expressed that an improper grant of legislative power was involved in such a

delegation."
^

This discretionary authority, granted by the Congress to Executive agencies
and which was intended to expedite governmental decision-making and improve
economy and efliciency of operation, has had unanticipated consequences. On oc-

casion agency rulemakers either have disregarded or misunderstood the intent of

Congress or have exceeded the authority which Congress granted them. The re-

sults have been far-reaching and occasionally disastrous. A number of articles

have reported on the impact of Federal regulations which appear to circumvent
or abuse the Congressionally sanctioned authority of the agency. Murray L.

Weidenbaum, an author of regulatory studies published by the American Enter-

prise Institute and director for the Center for the Study of Business at Washing-
ton University, has described an agreement between the National Institute for

Occupational Safety and Health (NIOSH), the agency which does basic research

underlying new Occupational Safety and Health Administration (OSHA) regu-
lations, and the Amalgamated Clothing Workers." According to Weidenbaum.
"under the agreement, the oQicial federal study of safety and health hazards in

the clothing industry is being conducted by a union." '
Tiie article continut-!«,

citing the "arbitrary povv'er''
* which agencies might exert. A case in point is the

statement of a member of the Consumer Product Safety Commission (CPSC),
who insisted that "

'any time that consumer safety is threatened, we're going to

go for the company's throat.'
" ^ Weidenbaum suggested that the metaphor be-

came reality in at least one case, as a firm was forced out of business due to

suspected defective items. However, the CPSC ruling classifying the item as de-

fective was based upon an out-of-date Food and Drug Administration listing.
Other illustrations of arbitrary administrative rulings are available. .Tolm

Barron,® writing in the May. 1975 Reader's Digest, reported about several OHSA
rulings, one of which was dismissed in Federal court as "arbitrary to the point of

capriciousness" by Federal Judge Robert Burehmore." A second incident, re-

ported by Barron involves the Equal Employment Opportunities Commission
(EEOC). The EEOC, according to this article, had charged the Houston Police

Department with discrimination in hiring practices and. in order to rectify the

situation, required the Department to cease investigating the backgrounds of

prospective oflScers on the gromids that certain types of criminal misconduct are

proportionally higher among blacks and other minorities, resulting in potential
"discrimination" in hiring practices. A final example by Barron deals with the
Environmental Protection Agency (EPA) and quotes Professor Irving Kristol
of New York University approvingly :

"
'If the EPA's conception of its mission is

permitted to stand, it will be the single most powerful branch of government,
having far greater direct control over our individual lives than Congress or
the Executive or state and local government.'

" *

Still another series of criticisms of the rulemaking of administrative agen-
cies is foiind in an article by William Iloffer," examining the Federal Register
and its inclusions. Hoffer details a case in which two Government agencies pro-

mulgated inconsistent and contradictory rulings, witli the solution being that one
of the agencies exempted itself from the ruling of the other. Apparently, the

1 121 Con?. Rpo. E.3570. .Tiinp 27. 1075.
-Mnrrav L. Weidenbaum. "Big Mother" has her eve on little business. Baltimore Sim.

Jiilv 20, 1975.
3 Ibid.
* Ibirl.

"Ibid.
".Tobn Barron, Too !Much Government by Decree: Reader's Digest. May 1975.
^ Ibid.
8 Ibid.
* William Hoflfer. Smoke screen for bureaucrats. Prism. December 1974.
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Food and Drug Administration (FDA) had proposed a ban on household paint
with a lead content of more than 0.5 percent. A short while later, the Depart-
ment of Housing and Urban Development (HUD) circulated a directive banning
from federally owned or federally assisted housing any paint with a lead con-
tent of more than 1.0 percent, twice the level allowed by FDA, but did not pub-
lish the proposed rule in the Federal Register: It was not until nine month.s
after the initial FDA ban that HUD published a statement in the Federal Regis-
ter that it was banning in Federal housing paint with a lead content higher
than 1.0 percent, still twice the FDA standard.
These examples .signify actual abuses of administrative rulemaking authority.

Since the volume of rules promulgated by administrative agencies is staggering
(e.g. the Federal Register accounted for 45,422 pages in 1974.), the potential for

circumventing Congressional intent or for abuse of authority is equally abun-
dant.
The discretionary authority of Federal agencies, which rulemaking repre-

sents, has evolved into "executive-entered government,"' according to some
political analysts.^" The implication is that the agencies and departments have
developed an independence that qualifies them as a fourth branch of govern-
ment, fully accountable to neither the Congress nor the President. The limited re-

course available to the public to challenge agency rules, except through the

courts, the secrecy surrounding much af administrative decisionmaking, and
the possibility of special interest opinion dominating the agencies reinforces the

independent, unaccountable nature of some agencies. The bills before this Sub-
committee attempt to ensure some degree of accountability of bureaucratic

agencies to the elected representatives in the Congress, at least in the rulemaking
phase of their operations. The need for regular and systematic oversight, which
this legi-slation would stimulate, is evident in all phases of government activity,

especially in light of the rapid growtli in the size and discretionary authority of

Executive agencies. James Madison, arguing for the ratification of the Constitu-
tion in the Federalist Papers, offered advice that has relevance for the issue at
hand :

"In framing a government which is to be administered by men over men. the

great difficulty lies in this : You must first enable the government to control the

governed; and in the next place, oblige it to control itself." (Federalist Papers,
No. 51 )

Not only would this legislation help to ensure the accountability of executive

agencies, it would also effect a degree of legislative control over their rulemaking
function. As well, these hills might promote more efficient and less wasteful

practices. Rather than being an imposition on the Executive agencies, legislation
of this nature should encourage the agencies to draft their regulations in con-
sultation with the committees of Congress, thus alleviating confrontation be-

tween the two branches and expediting the codification of regulations. Federal
Court responsibilities regarding Executive agency rules which were made under
the process proposed here should be eased as well. There would be a public
record from both committee hearings and floor debate as to the intent of the

Congress and the relationship of a specific administrative rule to that intejit.

The consultation between agencies and the Congress and the subsequent formal
record on which the Federal judiciary relies for determining Congressional intent
should effect a reduction of Federal court suits challenging specific administra-
tion rules and procedures.

Although, in the short run these bills, if adopted by the Congress, would in-

crease the workload of Congressional committee members and staff, the long-run
advantage might be to reduce the workload of these units. Consultation between
Executive agency and relevant Congressional committee prior to the promulga-
tion of a rule or review of a proposed administrative rule by the Congress before
it takes effect should alleviate future confrontations between the agency and
respective committees. At the optimum, the bills would provide a mechanism
for the termination of potentially abusive and arbitrary rules, which would
likely generate controversy and conflict in the future. This, in turn, would make
unnecessary later ad hoc reviews of administrative rules by the Congress and,
thereby, lessen the time devoted to ad hoc oversight and to the constituent service
demands generated by faulty or abusive agency rulings. Finally, such a proce-
dure would thoroughly acquaint the membership and staff of a particular com-

M Theodore Levi (ed.) Legislative Politics U.S.A. Boston. Little, Brown and Co.,
edition, 1974.
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mittee with the voluminous agency rules under their jurisdiction, effectively

improving the professional caliber of the staff and facilitating the developm^-nt
of future legislation affecting the agency, the programs under its direction,
and additional agency rules.

By way of conclusion, I wish to reiterate my emphatic support for H.R. 7fi89,

the more comprehensive of the two proposals, and for H.R. 3658, the Administra-
tive Rulemaking Control Act, the less encompassing but minimum congressional

response to arbitrary and excessive discretionary authority of administrative

agencies. Both proposals involve the Congress in the i-ulemaking process and
provide necessary constraints on agencies which may have misunderstood or

ignored congressional intent. These proposals in turn improve Congressional

oversight of the Executive by encouraging regular and systematic review of

agency rules.

Again I wish to thank the Chairman and members of the Subcommittee on
Administrative Law and Governmental Relations for providing the opportunity
for me and others to testify on behalf of these proposals. I am confident that

these important hearings will be the initial stage in promoting more responsible,
accountable government for the citizens of this country, as the principles em-
bodied in these bills become the law of the land.

Statement of Hon. B. F. Sisk, a Representative in Congress From the State
OP California

Mr. Chairman. Members of the Subcommittee, may I thank you for the

opportunitv to submit my views on H.R. 3658 and H.R. 7689. I have co-sponsored
H.R. 7979, a bill identical to H.R. 3658, and H.R. 8231, identical to H.R. 7689.

These two bills represent slightly different approaches to the problem of

Congressional review of administrative rulemaking. This concept is of vital

importance to all of us, especially at a time when many of our citizens believe

that the Federal government for which they pay so dearly does little to address
their needs. This legislation would provide a means for the elected representa-
tives of the people to review the rules and regulations set up by Federal Agencies
to administer the laws passed by the Congress. These rules and regulations
touch all facets of the average citizen's life fi'om the price he pays for hamburger
at the supermarket to his likelihood of acquiring Federally guaranteed insurance
for a home loan.

Although the need for such legislation may be more acute at this time, the

concept is not new. The Congress has provided by statute for Congressional
re\iew, deferral, and disapproval of executive actions since 1932. In the past
43 years. Congress has passed 126 acts containing 183 separate provisions man-

dating some type of Congressional review over their implementation. The num-
lier of laws passed w^ith these types of provisions has steadily increased during
the last fifteen years or so, and especially since 1970. In 1974 alone, 14 laws

containing 26 provisions for Congressional review were enacted. The complexity
of the legislative i-eview and consent requirement has also increased.

A variety of devices has been used for Congressional review ranging from

simple directives commanding an agency to consult with or to "come into agree-

ment with" Congressional committees to resolutions of approval or disapproval

passed by appropriate committees or bv either or both Houses of Congress.

Nearly all have required notification of committees or of Congress and sub-

mission of data to them by the President or some agency. In many instances,

executive action is deferred for a specified period of time unless disapproved

by a committee or either or both Houses of Congress. Other laws require specific

approval for executive action to occur. Time frames have been unspecified for

23 provisions and have ranged from five days to three years for others. The

vote required to approve or disapprove executive actions is in some instances

a majoritv of those present and voting, in others a majority of the autborized

membershi}>. and in still others a two-thirds vote of members present. The ve-

hicle used for approval or disapproval is generally a simple or concurrent resolu-

tion, but, in one instance, the law specified disapproval by a joint resolution

which in effect nullified Congressional authority to disapprove.

Clearly, the Congress has indicated it is willing and able to provide for Cim-

siressional review of executive implementation of laws. The bills which are

before you today provide further direction in this area. They would standardize

the procedure by which Congress approves or disapproves executive rulemaking

pursuant to the administration and implementation of the laws.
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In very brief form, I would like to discuss the types of rulemaking which
each bill covers and the procedure each bill proposes for Congressional review
of that rulemaking process.

H.R. 3658 establishes "a procedure whereby Congress may review certain

rulemaking activities of executive agencies . . . except (to) the extent that
there is involved— (1) a military or foreign affairs functions of the United
States ; or (2) a matter relating to agency management or personnel or to public
property, loans, grants, benefits, or contracts."
H.R. 7689 provides that "any rule or regulation to be used in the administration

or implementation of any law of the United States or any program established
by or under such a law" would be subject to Congressional review.
H.R. 7689 would require a significant proportion of all proposed rules and

regulations which might be promulgated by executive agencies to be submitted
to Congress for review. Such blanket coverage might prove unwieldy for both
the Congress and the executive agencies. On the other hand, H.R. .3658 attempts
to deal with such a possibility by exempting rules and regulations in certain

categories. While I might agree that such an effort should be made. I would
ask that further study be given to an exemption for matters relating '"to public
property, loans, grants, benefits, or contracts." If certain categories of rules
and regulations are to be exempted from the provisions of Congressional review,
very careful consideration must be made by both the Judiciar.v and the Rules
Committees as to what these might be so that the intent of the legislation is

fully served.
The methods employed by the bills to obtain Congressional review of rulemaking

is also somewhat different.

H.R. 3658 requires that "general notice of proposed rulemaking shall be

published in the Federal Register," including the time, place and nature of public
rulemaking proceedings. Except as required by statute, public procedure is not

required for "interpretative rules, general statements of policy, or rules of agency
organization, procedure or practice," or when the agency determines public
procedure is impracticable or unnecessary. However, interested parties must be

given an opportunity to submit written data or views. If a rule is i-ubjeet to

public rulemaking procedure or carries criminal penalties, it may not go into

effect for 30 legislative days after it is published in the Federal Regiriter provided
that neither House of Congress passes a resoli;tion of disapproval. If a resolution
of disapproval is introduced in either House and is referred to a committee,
the proposed rule may not go into effect for 60 legislative days.

H.R. 7689 requires that "whenever any oflJicer or agency in the executive
branch of the Federal government (including any independent establishment
of the United States) . . . proposes to make or place in effect any change" of
a rule or regulation affecting the implementation of a law or program thereof
that such officer or agency shall submit the proposed rule or change to each
House of Congress together with a report containing a full explanation. If

after 00 legislative days neither House of Congress has adopted a resolution

disapproving the proposal, the rule or regulation goes into effect. Resolutions
introduced to disapprove the proposed rule or regulation shall be referred to the

appropriate committee. However, the rule may be approved by concurrent resolu-

tion at any time during the sixty-day period.
The procedure as provided by H.R. 3658 is admirable in that it seeks to allow

more public access to the rulemaking process. However, the procedural require-
ments of H.R. 7689 follow more closely the precedents established by prior laws

providing for Congressional review of executive implementation of the laws.

Furthermore, it seems that such procedure has more direct impact on legislative-

executive relationships. The fact that executive agencies must submit their pro-

posed rules and regulations directly to the Congress for approval or disapproval
must, if perhaps only psychologically, reinforce the concept that Congress does

have oversight responsibility for implementation of the laws it passes and that
ultimate authority for regulation of the governed must rest in the elected repre-
sentatives of the people.
As I said earlier in my statement, I have co-sponsored identical version.? of

both of these measures and have found considerable merit in each of them. Such
comments as I might have as to the effects of the language of the bills on the

rules of procedure of the House, I will reserve for hearings before the Rules
Committee.
Again, let me say that I support this legislation and recommend its adoption to

the Members of the Subcommittee who, I am sure, will give it their careful

consideration.
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Statement of Hon. Lucien N. Nedzi, a Representative in Congbess Feom the
State of Michigan

Mr. Chairmau and members of the Subcommittee on Administrative Law and
Governmental Relations, I appreciate very much the opportunity to offer my sup-
port for this measure and I would like to thank the Subcommittee for calling
these hearings into a growing problem which touches all Americans today.
Under the provisions of the Constitution, Article I, Section 8, the Congress of

the United States is empowered to write the laws of the land. Similarly, under
the Constitution, the Executive is given the duty of enforcing the laws which the

Congress has made. Historically, under the separation of powers doctrine, the

Congress alone has had the responsibility of providing the legislation necessary
for the governing the country. However, over the last four decades, the Ameri-
can people have seen this well defined and fundamental difference in the roles

of the Congress and the Executive become increasingly distorted and blurred.

No longer is the Executive branch satisfied with carrying out the law as written

by the Congress. Now we have Executive branch agencies over-stepping their

mandate and becoming the law maker as well as tlie law enforcer.

Guided by what they perceive as their duty to implement the law, or even
more questionable motives, these agency bureaucrats now spend considerable

time dreaming up ways in which they can change the law, rearrange the priorities
established by the Congress, and generally make the law so difficult to under-
stand and carry out that society cannot enjoy the benefit which the law originally

sought to achieve.
A recent study shows that the bureaucrats of the Executive branch now produce

something on the order of 25,000 new regulations in an average year. These

regulations, coupled with tlie over 5,000 forms required by these agencies, from
the private sector, result in a government swollen in size and choked with
conflict and confusion. American citizens are thus faced witii a mass of rules

with which they are helpless to deal. Faced with this maze of contrived regula-

tions, the average person becomes cynical and questions whether "the system"
still can be made to work.

Increasingly, the Congress finds itself in the position of, having written a law.

being forced to develop additional legislation which will prevent agency rules

affecting the law from taking effect. This "after the fact" procedure for checking
the excesses of an agency's rule makers is neither rational nor in keeping with

the separate roles for the Congress and the Executive which the Founding
Fathers envisioned.

Mr. Chairman, this legislation, H.R. 9313, seeks to give the Congress the

ability to prevent an agency from adopting rules and regulations which are

contrary to the intent of the law which the Congress has enacted. For the

first time, the Congress will be able to stop an agency from making a rule

before the fact, rather than, as in the past, enacting the legislation, being con-

:fronted with a contrary or inconsistent agency regulation, and then having
'to go back through the legislative process in order to block the implementation
of the regulation.

Under this proposal, whenever an agency seeks to develop or implement an
administrative rule or regulation which will deal with the administration of

any law of the United States, the agency will first submit the rule or regulation
to each House of the Congress, together with a thorough explanation of the
rule. Similarly, if the agency seeks to change an existing rule or regulation
the change must first be submitted to the Congress.
The rule or regulation will become effective upon the passage of sixty legisla-

tive days from the date that it is presented to Congress, unless either House
first adopts a resolution of disapproval, based on a finding that the rule or

regulation contains a provision which is contrary to law or inconsistent with
Congressional intent, or because it "goes beyond the mandate of the legislation
which it is designed to implement or in the administration of which it is

designed to be used".
The structure of our government is such that the people act freely to elect

their representatives and give these representatives the power to make laws
for the common good. Since no citizen acts to elect a bureaucrat in an Execu-
tive agency, it is Obvious that a bureaucrat should not be able to issue rules
or guidelines which have the force of law but which are contrary to the intent
of the laws passed by the Congress. No one will argue with the premise that
there is a need for agency rulemaking to interpret the broad principles which
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acts of Congress often set forth. However, this can not he asserted to justify
the authority of civil servants and appointed officials to develop countless

rules which often place a citizen in jeopardy of his liberty or property.
H.R. 9313, and similar hills, are not intended to limit the valid exercLse of

the Executive branch's enforcement powers. This bill only seeks to make the
rulemaker responsive to the intentions of the Congress and in that way, prevent
the rulemaker from inflicting on the public those administrative regulations
which are clearly contrary to Congressional intent.

While I recognize that this measure will not be a final solution to the

problems which I have outlined, I see it as a start from which the Congress
can demonstrate that it is concerned with the unintended harassment of our
citizens by a nonelected and unresponsive band of bureaucrats.

Statement of Hon. jAiiEs C. Cle-\t;land. a Representative in Congress
From the State of New Hampshire

Mr. Chairman. I am pleased to be able to add my support to that of many
others for H.R. 15 and its identical companion bills whose chief sponsor is my
colleague from Illinois, Mr. Railsback.

My co-sponsorship of these measures is in line with my longstanding efforts
to insure that the public's business is conducted in the open. I have long been
an advocate of open sessions of the House Republican Conference and Con-
gressional committee and conference meetings. I am delighted to see that
my Democratic colleagues have followed the Republican lead and have opened
up meetings of their Caucus. I have worked hard for reform of the House
rules so that Members can have their votes on important issues recorded and
so that substantive votes cannot be avoided by procedural maneuvering. I have
Ciilled for and co-authored legislation providing for television and radio coverage
of House sessions so that the public will be able to see how our legislative
process functions on a nationwide basis.

These measures to regulate lobbying are quite in line with my past activi-
ties. To require disclosure of lobbying activities is to insure that the public's
legislative business is conducted in public view and that important matters are
not decided by a few well-funded special interests operating in near secrecy.
This bill is not aimed at discouraging legitimate lobbying activity, an im-
portant part of our constitutional process and a fundamental right. Rather,
its goal is to open up this whole process and to inform and educate the public on
legislative matters.

Statement of Hon. Tom Bevill, a Representative in Congress From the
State of Alabama

Mr. Chairman. In talking with my constituents in Alabama and in reading
mail I have received from businessmen and public officials alike, it isn't hard
to fi.2:ure out that the American people are fed up with the ever-increasing
amount of red tape and bureaucratic directives which are constantly being
imposed by various federal agencies.

I strongly share this feeling.
With that in mind, I urge this committee to give favorable attention to H.R.

36.~)S, the Administrative Rulemaking Control Act of which I am a co-sponsor.
As you know, this bill proposes to give Congress the authority to review

rules and regulations adopted by federal agencies that carry criminal penalties
for violation.
While this bill will not by any means eliminate administrative and bureau-

cratic problems in our government, I feel it can be a significant first step toward
that end. I think everyone here today shares the belief that something must
be done to impede the rapid increase of bureaucracy in our government, especi-
ally in bur federal agencies.
Businessmen are constantly being forced to confront new bureaucratic direc-

tives which, for the most part, seems useless.
Allow me to use a letter from one of my constituent-businessmen as an

example.
He wrote concerning a Federal Trade Commission proposal which would

require every retailer to keep notebooks of all warranties for warranted products
in every department of a store.
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You can imagine what such a rule would do to the bookkeeping department of

any retail merchandiser. The retailer would find himself running a library
instead of a business.

My constituent wrote, and I quote, "We have to keep more books now than
we can handle and only about one out of every 50 customers register any
warranties they get."

This illustx'ation is only one of many I have received. But the point should be
clear—something must be done to alleviate pointless bureaucratic constraints.
Once again, let me take the opportunity to urge your committee to lend a

favorable report to this legislation which seeks to make our administrative

process a more i-esponsive one by the reduction of needless and useless impedi-
ments to the conduct of our everyday life.

Statement of Hon. J. Kenneth Robinson, a Representative in Congress Froai
THE State of Virginia

Mr. Chairman, as a co-sponsor of H.R. 9313, which is identical with H.R.
8231, I am glad to have the opportunity to urge favorable considera-
tion by this distinguished Subcommittee of any of the bills before it which
Vv'ould provide for a Congressional review of administrative rulemaking.

I should like to emphasize at the outset, Mr. Chairman—and I believe this is

a realization shared by all of the sponsors of the bills under hearing—that what
is sought by this legislation is not preemption by the Congress of the rulemaking
process. It would be not only improper, but also entirely impractical, for the

Congress to undertake to draft and promulgate each and every administrative
rule necessary to carry out the lawmaking intent. The objective, rather, is to

safeguard that intent—to insure that lawmaking continues to reside in the

Congress, as prescribed by the Constitution, and that lawmaking by bureaucrats
is curbed.
Each of us serving in the House has been confronted with numerous in-

stances in which departments and agencies of the Executive Branch, in issuing
regulations under authority of a general provision of a statute, have gone far

beyond the intent of the Congress, as expressed in the language of committee
reports and in the expositions, during floor debate, by the proponents of tlie

legislation which became the laws from which these departments and agencies
have drawn their color of authority.

In my own experience, Mr. Chairman, I have had occasion to view with particu-
lar concern some of the rulemaking exercises of the Department of Labor's Occu-

pational Safety and Health Administration, the Department of Health, Educa-
tion, and Welfare, and the Environmental Protection Agency.
What I believe to be a classic example of the lawmaking by bureaucrats to

which I have referred—and which I believe the Congress has a Constitutional

obligation to deter—is a directive of the Office of Civil Rights of the Depart-
ment of Health, Education and Welfare in the matter of reports required of

every public school system in the United States with respect to every disciplinary
action taken against students within these many school systems. The stated

purpose of the unbelievably-detailed record keeping by racial/ethnic groups
is to insure that no such group be subjected to a disproportionate number of

disciplinary actions.

The stark implication of these requirements is that punishment of students
found to have committed infractions of the rules of a school system is to be
meted out not on a basis of individual case judgments, but with a specific con-
cern for racial/ethnic quotas.
Nowhere in the civil rights or education statutes cited as authority for

this regulatory action is to be found any language remotely suggesting that the

Congressional intent to insure equal educational opportunity was to be ex-
tended to the establishment of disciplinary quotas of this kind.

Because I believe this example would be of particular interest to the Sub-

committee, Mr. Chairman, I will append a copy of the directive to this state-

ment, with the hope that you may accept it for inclusion in the record of these

hearings.
The bill, H.R. 9313, of which I am a co-sponsor, would not establish a

precedent. It merely would extend a requirement included liy the Congress in a
number of statutes, whereby .specific clearance by the responsible committees of

the Congress must be obtained before a department or agency does certain things
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for which basic authority has been established by statute. The Committees on
Public Works, for example, pass upon specific projects proposed to be built by
the Army Corps of Engineers in certain categories authorized by law. Another
example is the clearance which must be obtained by the Department of the
Interior before undertaking to acquire certain lands by condemnation, even
though the Department has statutory authority to condemn. In the Committee
on Appropriations, on which I am privileged to serve, we give transfer authority
for reprograming of funds already appropriated on request of the departments
or agencies concerned.

Admittedly, the pending legislation is substantially broader than the require-
ments I have cited. I recognize the legitimacy of the suggestion that Congress
might be swamped by the work of sifting the tremendous regulatory production
of the Executive Branch. However, on the basis of our experience over the years
with the requirements we have made for Congressional review of various
administrative determinations, I think it fair to assume that the great majority
of regulatory actions would clear committee scrutiny quickly. The very fact
that this clearance was required would prompt the bureaucracy to much greater
care in identifying Congressional intent prior to the promulgation of a rule, regu-
lation or "guideline".

Wholesale vetoing of proposed administrative directives would not be a reason-
able expectation, but the Congress would have provided itself with a means to

protect its lawmaking powers, and to protect the states and localities—and the
general public—from bureaucratic tyranny by halting regulatory excesses, con-

trary to Congressional intent, before they have opportunity to take their im-
proper effect.

Depaktmej^t of Health, Educatiox. and Welfare.
Office of the Secketary,

Washington, D.C., August 1975.

Memorandum : For chief State school officers.

Subject : Recordkeeping on student-discipline procedures and actions in school
districts.

The Office for Civil Rights has recently reviewed and analyzed certain data on
student discipline actions, which have been submitted on the Annual Civil Rights.
Survey Foi-ms OS/CR 101 and 102 by recipient school districts. This data shows
that, in many hundreds of school systems throughout the Nation, minoi'ity chil-

dren are receiving a disproportionate number of discipline actions in the form of

expulsions and suspensions and are being suspended for longer periods than

nonminority children.

The Elementary and Secondary Education Division of the Office is now under-

taking a program to ascertain compliance with civil rights statutes in school

systems where there appear to be possible violations in the administration of

student-discipline actions. In the course of the program, this Office will require
school districts to furnish a number of documents relating to student discipline

actions and procedures to serve as a basis for a preliminary determination of

possible violations of these statutes.

Title VI of the Civil Rights Act of 1964 and the Department Regulation 45 CFR
(Part 80) promulgated thereunder require that there be no discrimination on the

basis of race, color, or national origin in the operation of any federally assisted

programs. Section 80.6(b) of this Regulation provides :

"Each recipient shall keep such records and submit to the responsible Depart-
ment official or his designee timely, complete and accurate compliance reports at

such times, and in such form and containing such information, as the responsible

Department official or his designee may determine to be necessary to enable him

to ascertain whether the recipient has complied or is complying with this part. For

example, recipients should have available for the Department racial and ethnic

data showing the extent to which members of minority groups are beneficiaries

of and participants in federally-assisted programs.

Similarly, Title IX of the Education Amendments of 1972 states in Section

901(a) :

"

, , ^
"No person in the United States shall, on the basis of sex. be excluded from

participation in. be denied the benefits of. or be subjected to discrimination under

any education program or activity receiving Federal financial assistance . . ."

The purpose of this memorandum is to request Chief State School Officers and
their staff to inform their constituent school systems of the necessity to keep and
retain complete records of student disciplinary actions and procedures. Although
most school systems keep records on these matters already, we believe it would be

63-550—76 14
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of benefit to all school administrators to learn of the nature of the information
this Office expects school systems to maintain. School districts are expected to

retain all records regarding student disciplinary actions for at least the past two
school years. Beginning with the 1975-76 school year, the Ofiice for Civil Rights
requests that all school systems receiving Federal financial assistance maintain
the following kinds of documents :

State statutes pertaining to student discipline, including i-egulations or by-laws
issued by the State Board of Education.
Written statements issued by the Board of Education, the Superintendent of

Schools, school principals, teachers, or other agents of the Board regarding
school policies, standards, practices, and procedures for the discipline of students
including, but not limited to, by-laws, handbooks, notices, memoranda or logs.
The criteria and procedures used to develop these written statements should be

explained, as well as the means by which they were communicated or dis-

seminated to school staff, parents, and/or students.
An accounting of the numbers of students subject to disciplinary actions as

described below starting \^-itll the school year 1975-7G. This accounting should
contain an entry for each student subject to disciplinary action as described

below, the racial/ethnic designation and sex of the student, the school attended,
a description of the offense or offenses for which disciplined, the title of the

person or persons reporting the offense, the title of the person or persons im-

posing the action or actions, and a concise procedural history leading to the

disciplinary action or actions from the initial reporting of tlie offense through
final disposition of the case. The accounting should indicate which alternatives

to the disciplinary action, if any, were considered prior to the imposition of the

disciplinary action.

A log or logs of any formal or informal hearing related to disciplinary actions

by the Board of Education, the superintendent of schools, school principals or

other designees of the superintendent. Entries should include, but not be limited

(o, the racial/ethnic designation and sex of the student, the school attended,
the nature of the offense or offenses, the form of notice given to the student,

the hearing authorities, whether or not the hearing preceded removal from school

prior to hearing and the time elapsed, a description of the testimony offered, the

findings, and the disposition of the case.

The kinds of disciplinary actions for which entries should be kept would

include, but not be limited to. (1) expulsion, (2) suspension reported by number
of school days, (3) corporal punishment. (4) referral to special classes or

schools for behavioral modification, and (5) transfer to another class or school.

An accounting of student vrithdrawals from school (dropouts), containing an

entry for each student who withdraws, the school attended, the ethnic designa-

tion'and sex of the student, and the reason for withdrawal.
A log of referrals of discipline cases to courts or to juvenile authorities. Entries

should include a description of the offense or offenses, the ethnic designation and

sex of the student, the school attended, and the disposition of the case.

For the purposes of these records, ethnic designation should include these

groups :

American Indian—Persons considered by themselves, by the school, or by
the community to be of American Indian origin.

Black American—Persons considered by themselves, by the school, or by

the community to be black or of African or Negro origin.

Asia7i American—Persons considered by themselves, by the school, or by

the community to be of Chinese, Japanese, or other Asian origin.

Spanish Surnamed American—Persons considered by themselves, by the

school, or by the community to be of Mexican, Puerto Rican, Central-

American. Ciiban, Latin-American, or other Spanish origin.

Other—All individuals not included in the foregoing categories.

This Office appreciates the cooperation of the Chief State School Officer in

advising their constituent school systems of these requirements under law. As a

supplementary action to advise constituent school systems of these record-keeping

requirements,' this Office will provide local education agencies with a copy of this

memorandum. Questions regarding the keeping of records on student disciplinary

action should be addressed to : Dr. Lloyd R. Henderson, Director, Elementary

and Secondary Education Division, Office for Civil Rights, Department of Health,

Education, and Welfare, Washington, D.C.
Martin H. Gerry,

Acting Director, Office for Civil Rights.
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Statement of Hon. Richard H. Ichord, a Representative in Congress from
THE State of Missouri

Mr. Chairman and Members of this Subcommittee, I appreciate you affording
me the opportunity to submit comment on H.R. 3658 wliich would provide
gi'eater congressional control over the administrative rulemaking process. As the
members of this Subcommittee know, I am a co-sponsor of H.R. 9235, a bill

identical to H.R. 3658, which provides that whenever an administrative rule is

adopted by an agency under procedures of the Administrative Procedure Act—
section 553 of title Y, U.S.C.—and a violation of the rule could result in a
criminal sanction, then either House of Congress would have 30 days in which
to pass a resolution disapproving of the adopted regulation. I co-sponsored this

legislation due to my increasing concern that Congress is abrogating its legisla-

tive function to the whims and interpretations of the federal agencies. Last year
in 1974 Congress enacted 404 laws. At the same time the staffs of 67 federal

agencies promulgated 7,496 new regulations to serve to implement the broad
mandates set forth by Congress in these laws.
While I am of the general belief that we need fewer rather than more federal

regulations, I am in a practical sense well aware that the trend toward increas-

ing federal involvement is not likely to soon be reversed. Therefore, I feel bills

such as H.R. 3658 are necessary to insure that the American public has some
control over the numerous administrative rules and regulations which spew forth

from the bureaucracies each year and to assure some avenue of accountability
to the public through their elected representatives for the host of regulations
which carry the force of law.

Regrettably Congress has increasingly allowed the federal agencies to be the

technical interpreters of their will. I am deeply disturbed by the lack of tech-

nical expertise which is available to Congress and the subsequent result that

Congress is frequently relying on legislation which only spells out broad man-
dates. This is a question, however, whose solution only lies in a long, hard

look at Congressional organization and resources. In the interim a very serious

problem exists in that the agencies can virtually promulgate rules in which

elected officials have had no practical participation. This situation is directly

counter to the governmental form which was established by our Constitution

and clearly a remedy to the problem is demanded. I believe H.R. 9235 offers a

responsible remedy and I hope this Subcommittee mil take favorable action

on same.
Clearly we do not want to create a situation in which Members of Congress

at the behest of one affected group or another are constantly challenging admin-

istrative rules. I believe extreme care should be taken to protect against such

an eventuality. But just as clearly, there must be a simple and direct means by

which to nullify any rule or regulation which is inconsistent with Congressional

intent or purposes. The current avenue of remedial legislation is neither simple

nor direct and hence the merit of the disapproval resolution procedures of

H.R. 9235. Congress must take greater responsibility for the laws that it passes ;

we must exercise greater oversight over the legislation we enact. It is high time

that Congress stop the irresponsible practice of passing laws which sound great

on paper and then keep no tabs on their implementation. This practice has only

led to unfortunate results such as the seat belt interlock devices which had to

be specifically banned by another act of Congress ; or piles of paperwork burdens

never even envisioned by Congress when drafting their legislative provisions ;

or result in costly devices such as the possible vapor recovery systems which the

EPA may require at retail service stations. Congress must keep tabs on the laws

that it passes, and it can only do so if it takes responsibility for the actual

implementation as well as enactment of the laws of this land.

Thank you, Mr. Chairman, for allowing testimony to be heard on this matter.

I believe this is a subject which has long needed to be explored and I hope that

remedial legislation will be the result of these hearings today.

Statement of Hon. John B. Breckinridge, a Representati\^ in Congress
From the State of Kentucky

Mr. Chairman, I wish to thank you and the Committee for the opportunity to

present this testimony on behalf of H.R. 3658 and related bills that would afford

Congress increasing control over administrative rulemaking. I should like to place
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my remarks in the general context of Congressional oversiglit—both the need to

proliibit the promulgation of administrative regulations which are contrary to

Congressional intent, and the corollary need for administrative agencies to pro-
mulgate and enforce those rules necessary to a proper implementation of statutes
in accordance with Congressional intent.

Federal agencies, departments, and bureaus annually promulgate approxi-

mately 6,000 administrative rules. A number of these rules go beyond tlie man-
date of the legislation which they are supposed to implement or are contrary to

Congressional intent. Several examples of rules that are inconsistent witli either

the language of the statute on which they are based or with the intent of Con-

gress in enacting the statute can be cited.

The rood. Drug, and Cosmetic Act requires that the ingredients of most food

products must be listed on package labels. However, the Food and Drug Admin-
istration has established 284 standardized food product categories that are

exempted from full compliance with the requirements of the Act. The FDA also

allows spices, colorings, flavorings, and vegetable oils to be listed simply in gen-
eral terms rather than by specific names. Products which are exempted by FDA
regulations from full compliance with the Act or which provide only a general
list of ingredients do not give consumers the type of information that Congress
intended them to have. A random selection of 1,000 food products in the Detroit

area by the General Accounting Office revealed that labels for 129 products listed

none or only some of their ingredients, and i'A'/c of the labels listed spices,

colorings, flavorings, and vegetable oils only in general terms. (GAO Report
MWD-75-19, January 29, 1975.)
The Department of Labor is required by the Davis-Bacon Act of 1931 to set

minimum wage rates for federally funded or federally assisted projects at the

level prevailing in the area of the project. A study done by the General

Accounting OSice in 1970 indicated that Congress had intended the Labor

Department to set the rates in accordance with local rates for residential con-

struction. However, in fixing minimum wage rates for the construction of

federally financed housing projects, the Department had adopted the prevailing
local rates for commercial construction, which were significantly higher than

the rates for residential construction. The erroneous determination by the

Department resulted in extra costs of at least $1.4 million in the District of

Columbia during 1965 to 1967, and in extra costs of over $2 million in seven

housing projects in four states. (GAO Reports B-164427, September 13, 1969, and

B-146841, August 12, 1970. )

The Small Business Administration, after the Alaska earthquake of March,

1964, waived or revised many of its rules and regulations so as to encourage
victims of the disaster to rebuild their properties. A study conducted by the

General Accounting Oflice indicates that as a result of some of the waivers and

revisions of rules, the SBA acted contrary to the Congressional intent. For

example, the SBA waived the well-established policy of denying low-interest

disaster loans to persons able to obtain other financing to repair or replace their

property. The SBA also waived regulations that prohibited disaster loans for

purposes of enlargement of property. (GAO Report B-163451, May 28, 1909.)

These examples of administrative regulations that are contrary to Con-

gressional intent demonstrate the need for legislation such as H.R. 3658 and

H.R. 7689. Under the provisions of H.R. 7689, no rule proposed by an adminis-

trative agency would become effective if within a period of sixty days after it

was submitted by the agency to Congress, either House adopted a resolution

that in substance disapproved the rule. H.R. 3658 is similar to H.R. 7689. but

it applies only to rules which contain criminal sanctions. As Representative

Levitas, the sponsor of H.R. 3658, has indicated (Congressional Record. Febru-

ary 25, 1975, pp. H1077-1078). the procedures prescribed by this type of legis-

lation would not have to be followed to their end in most cases. Most regulations

promulgated bv the agencies are consistent with Congressional intent. Of those

rules which are challenged under the procedures set forth in this kind of legisla-

tion, some can be simimarily accepted or rejected. Only a few administrative

regiilations will require close scrutiny by the Congress.

Legislation such as H.R. 3658 and H.R. 7689 is not the first step on a path

leading to destruction of the administrative process. Congress does not have the

time to spell out in statutorv form all the details that are necessary to imple-

ment all the complex legislation that is enacted every year. That is why Congress

has delegated the task of promulgating detailed regulations to the administrative

agencies'^ However, Congress has a responsibility to see that the functions dele-
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gated to the agencies are carried out in a manner that is consistent with the
Congressional intent. H.R. 3658 and H.R. 7GS9 are a means of maliing the
administrative agencies more responsive to Congress. Legislative oversight
and repeal legislation are nf)t an effective wa.v of making the agencies promulgate
rules in accordance with Congressional intent since they are after the fact.

Legislation such as H.R. 365S and H.R. 76S9 has the advantage of permitting
either House of Congress to disapprove rules before they become effective.

H.R. 365S and H.R. 7689 deal with only one aspect of the general problem of
administrative agencies in their rulemaking not being responsive to Congressional
intent. These bills permit Congress to disapprove rules that have been proposed
by the agencies. However, agencies sometimes fail to adopt rules which they
are required to adopt by statute. Several examples can be cited.

A number of agencies were tardy in implementing the Federal Claims Col-
lection Act of 1966, which gave the agencies broad authority to compromise and
terminate collection action on outstanding claims in order to ease the workload
of the Justice Department and the courts. Several agencies took more than the
six month period specified by the statute to issue regulations. In some cases the

agencies failed to provide in their regulations for the collection procedures
required by the statute. (GAO Report B-117604, July 23, 1970.)
The Federal Disaster Relief Administration of the Department of Housing

and Urban Development and the Economic Development Administration of the

Department of Commerce failed for more than a year to propose rules and
regulations to implement Title V of the Disaster Relief Act of 1974. The act

provides for a new, long-range program of economic recovery assistance and
coordination in major disaster areas.
More than a year after enactment of P.L. 92-603, the Department of Health,

Education, and Welfare had issued only 28 of the 87 regulations necessary to

implement the provisions of that act that are related to health. (Senate Com-
mittee on Finance. Legislative Revieiv Activity. Report 94—60, 94th Cong., 1st

Sess., March 26, 1975.)
The failure by administrative agencies to promulgate rules to implement

statutes is a problem as deserving of Congressional attention as is the adoption
by agencies of rules which are inconsistent with Congressional intent. There is

one additional problem related to administrative regulations that should be
dealt with by the Congress. Agencies sometimes promulgate regulations to

implement a statute, and then fail to enforce the regulations. Such conduct

by agencies frustrates Congressional intent just as surely as the adoption of

rules that are inconsistent with Congressional intent or the failure to adopt
rules to implement a statute. Several examples are worthy of mention.
An audit conducted in 1973 of the Office of Audit of the Department of Agri-

culture of the grain inspection and testing services of the Department during
the 1972-73 period showed certain deficiencies in administration. The Grain

Inspection Branch, according to the audit, had not implemented certain regula-
tions and instructions, and had not revised others that were in need of change.
( Audit Report 60202-1-T, Department of Agriculture, Office of Audit, Southwest

Region, May IS, 1973.)
Recent hearings in the House Agriculture Committee, of which I am a member,

have brought forth evidence of widespread corruption in grain inspection pro-

cedures that reach the proportions of a major scandal. The evidence involves

cheating as to quality and weight of grain and constitutes a serious disservice

both to foreign customers and U.S. producers. The hearings have raised serious

questions about administrative deficiencies in the Department of Agriculture and
about the standards themselves.
The New England Division of the Federal Energy Administration, according

to the testimony given by one FEA auditor before the Senate Sulx^ommittee on

Administrative Practice and Procedure on June 20. 1975, had not collected

penalties against firms violating FEA regulations because the national office had
not given instructions on how the penalties were to be assessed. And another
auditor said that his Texas office had decided not to penalize small producers for

violations since FEA officials in Washington had not indicated that they in-

tended to penalize large refineries. (Testimony of Panl Maloy and Donald Mitch-

ell before the Senate Subcommittee on Administrative Practice and Procedure,
June 20. 1975: see also Washington Post. June 21, 1975.)

According to a 1972 study by the Genreal Accounting Office, the enforcement

program of the Federal Commnnications Commission was not effective in achiev-

ing compliance with FCC rules and regulations concerning the range of radio



208

frequencies available foi' commmiication puriJoses. The GAO found that the rC(."s
19 fixed monitoring stations did not have the capability of checking on 'M%
of the extant radio stations. Also, the GAO study found that the failure by the
FCC to take sti'ong action against repeated violations of its rules and regula-
tions, and the practice of reducing or cancelling fines did not discourage future
violations. (GAO Report B-159895, November 3, 1972.)

H.R. 8658 and H.R. 7689 are important first steps in making administrative

agencies in their rulemaking activities more responsive to Congressional intent.

However, another of these l)ills deals with the problems discussed above of

agencies failing to adopt rules to implement a statute, or failing to enforce rules
that have been adopted. These problems must al.so be faced by the Congress if it

is to effectively control the exercise of rulemaking power by the agencies to

which it has delegated that power.
Thank you, Mr. Chairman and Members of the Committee for allowing me Ic

present this testimony on behalf of a subject which I believe strikes at the heart
of the legislative function.

Xeai'ly 100 years ago, we in America embarked upon a new experiment in self-

government and, in recognition of the growing complexity and magnitude of tlio

problems confronting a rapidly industrialized society increasingly corporate in

its structure, we started creating both indeiiendent and executive agencies witli

delegated rale or lawmaking powers. It is now appropriate, after nearly a cen-

tury of both good and bad experiences with this governmental development, that
we realistically review our product and refine its workings, rendering it more
responsive to the will of the people, i.e., congressional intent.

In this same context of Congressional oversight, I am introducing legislation

establishing an Office of General Counsel to represent the Congress. As one
element of this measure, I am proposing that the General Counsel review all

administrative rules and regulations, as to their form and legality, for the pur-
pose of ensuring the timely implementation of congressional intent.

Unle.ss we ensure that Congressionally approved measures—the law of the
land—are indeed and in fact implemented in accordance with Congressionul in-

tent, then we shall be overlooking what we should be overseeing. I thank you
again for your consideration.

Statement of Harold E. Ford, Executive Director, Southeastern Poultry &
Egg Association

Mr. Chairman and Committee Members : Your Committee is to be commended
for recognizing the need to review the responsibilities of Congress in relationsl)ip
to the authority which has been given to federal agencies and the authority which
has been assumed by federal agencies over the administrative process.

I am Harold E. Ford, Executive Director for the Southeastern Poultry & Egg
Association, a non-profit trade association, whose membership is engaged in the

producing, processing, and marketing of frying chickens, commercial eggs and
turkeys.

In carrying out the duties for the Association, we are constantly involved in

governmental affairs. We have had many experiences with conflicting i-egulations
between two or more government agencies and rules promulgated by agencies
that are debatable as to being within the original intent of Congress when the

legislation was passed. We continue to experience this type decision-making by
agencies, often on legislation that was passed several years earlier. Such regula-
tions often add financial stress to a company and must carry a share of the

inflationai-y problems facing consumers today.
We support the objectives of H.R. 3058, the "Administrative Rulemaking Con-

trol Act." For Congress to fail to correct the problems will be a disservice to tlie

citizens of this nation. To enact legislation that gives an Agency the power to

promiUgate regulations as the Agency deems necessary to caiTy out the purposes
of the Act is like taking a bridle off of a mule . . . you no longer have a means
to control the direction or speed at which the mule travels.

We acknowledge the needs for some flexibility to be given in the rulemaking
process. However, we believe such flexibility should be monitored to make sure
that the regulations do conform to the intent of Congress. As we understand
H.R. 3658 the intent is to provide a system for such monitoring.
The most flagrant rules enforced by an Agency over the industries it has

jurisdiction are those which are made to support a request from a second Agency.
An excellent example is the boycott in effect today by the Department of Agri-
culture against any poultry company that does not comply with the regulations
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that have been proposed by the Environmental Protection Agency. We do not
believe it was the intent of Congress when it passed the Federal Water Pollution
Act and the Clean Air Act for the Environmental Protection Agency to require
the Department of Agriculture to boycott private industries that had not met
EPA regulations. We refer specifically to the announcement in the Federal
Register, Wednesday, August 20, 1975, page 3(5339 which states the policies for
Federal Procurements.

It states that no executive agency shall enter into any contract for the procure-
ment of goods with a facility which is listed by the EuAdronmental Protection

Agency as a violating facility under either the Air Act or the Water Act. ( See
Exhibit AA). The Agriculture Department has taken such action by its announce-
ment PY-68, July 1975, by the Agricultural Marketing Service wherein i>oultry

companies were advised that they must issue a certific-ation with each bid for
school lunch chicken sales. (See Exhibit BB, Ck)py of Notice.)

In our judgment the Enviromnental Protection Agency has asked the U.S.

Department of Agriculture to boycott against poultiy companies. The EPA
requirements are also being enforced by other government agencies such as

Military Subsistence Center, that purchase poultry products.
Is it possible that Congress did intend to give inter-agency powers to boycott

private industry V

There are conflicts of power given to the Labor Department, through the

Occupational Health and Safety Act, with the EnWronmental Protection Agency.
One that is currently causing great concern is over tlie noise levels permitted.
EPA proposal calls for a maximiim of 85 decibels and OSHA regulates at 90
decibels. We do not believe that Congress intended to duplicate such authority
or at least not create two separate and conflicting regulations.

Another excellent example of an agency deciding on regulations that are not
in keeping with the intent of Congress is a recent announcement in the Federal

Register, Friday, October 3. 1975, by the Animal and Plant Health Inspection
Service, USDA. The Poultry Inspection Act was passed August 28, 1957, and it is

interesting that it has taken the Department 18 years to decide tliat it was the
intent of Congress for the labor unions to decide which days of a week a poultry
company can operate and the work shift hours.

Tlie Agriculture Department states in the Federal Register, Friday, October 3.

1975, that the National Joint Council of Food Inspection Locals and the American
Federation of Government Employees have the right to set the daily work schedule
and work week schedule for a processing plant. (See Exhibit CC.) The Depart-
ment in effect has ruled that the ownership of the company does not have the

authority to set its running time.

We contend that the Poultry Products Inspection Act was passed for the

inspection for wholesomeness of the products and that it was not the intent of

Congress to give the Department authority to force the companies to yield to the
demands of unions.
The Food and Drug Administration, through its rulemaking process, has

recently published a revoluntionary proposal concerning statements filed by trade
associations. It proposed to require trade associations when making a presenta-
tion in an administrative proceeding to provide a list of all members of the
association and to identify any members who should be specifically excluded
from statement.
We contend that it was not the intent of Congress to give powers to FDA to

distinguish between trade associations and other legal entities in establishing
rules for participating in administrative proceedings.

Such regulations are impractical and will repi-esent a major cost to an associa-

tion for polling its members on ever.v issue. To deny the elected officials of a

governing Board the right to relate policy positions to a federal agency would be
like requiring members of Congress to submit a list of the voting constituents in

his state each time he voted on legislation, plus identifying the constituents
whose names should be excluded from supporting his position.
The proposal by Food and Drug is heavily weighted with bureaucratic domi-

nation. There are many many illustrations that can be provided, however, we
have elected to use only four which have been made within the last 90 days.
The legislation under consideration by your Committee is a step in the right

direction and we cannot over-emphasize the need for affirmative action by your
Committee.
Thank you.
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Effluent limitations

Effluent characteristic Maximum for any 1 day

Average of

daily values
for 30

consecutive

days shall not

exceed—

(Metric units) kg/kkg of product:
Ammonia (as N)
Organic nitrogen (as N)
PH--—

(English units) lb/1,000 lb of product:
Ammonia (as N)
Organic nitrogen (as N)
pH---

0.1...
1.37

Within the range 6 to 9_

0.1

1.37

Within the range 6 to 9.

0.05
0.67

0.5
.67

§ 418.33 [Suspended]
2. § 418.33 is suspended until furtlier notice.

3. In § 418.35, paragraphs (a) and (b) are amended to read as follows :

§ 418.35 Standards of performance for new sources.

^ :i! 4: 4: 4: >!< *

(a) Suspended until further notice.

(b) The following limitations constitute the maximum permissible discharge
for urea manufacturing operations in which urea is prilled.

Effluent limitations

Effluent characteristic Maximum for any 1 day

Average of

daily values

for 30
consecutive

days shall not

exceed—

(Metric units) kg/kkg of product:
Ammonia (as N)
Organic nitrogen (as N)
pH

(English units) lb/1,000 lb of product:
Ammonia (as N)
Organic nitrogen (as N)
pH

0.1

1.37

Within the range 6 to 9.

0.1....
1.37

Within the range 6 to 9.

0.06
0.67

.05

.67

[FR Doc. 75-21847 Filed 8-19-75 ; 8 :45 am]

Title 41—Public Contracts and Property Management

chapter i—federal procurement regulations

[FPR Amdt. 151]

CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT

Policies and Procedures for Implementation
This amendment of the Federal Procurement Regulations adds a new Subpart

1-1.23, Environmental Protection, presenting policies and procedures for imple-
menting the Clean Air Act and the Federal Water Pollution Control Act, Ex-
ecutive Order 11738, September 10, 1973, and the related regulations of the
Environmental Protection Agency. The amendment prescribes solicitation pro-
visions, an appropriate contract clause, and supporting policies and procedures.
With the approval of EPA. small purchases are totally exempt from the require-
ments of the amendment. Since the EPA regulations were effective on July 1, 1975,

regarding Government procurement, an instruction (TWX) was forwarded on

July 2, 1975, to all Government agencies which provided for the inclusion of the
referenced solicitation provision and contract clau.se in all solicitations issued and
contracts awarded on or after July 15, 1975. This amendment makes permanent
the requirements in that instruction. Due to the lack of sufficient time to solicit

comments from Government agencies and other interested parties, comments are
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invited during the 60-day period which follows the issuance of this amendment.
On the basis of the comments received, the need to revise the amendment will be
considered.

Part 1-1—General

The table of contents for Part 1-1, General, is amended to prescribe new entries,
as follows :

SUBPART 1-1.19— [RESER\TED]

SUBPART 1-1.20— [RESERVED]

SUBPART 1-1.21— [RESER\T:D]

SUBPART 1-1.22— [RESERVED]

SUBPART 1-1.23—ENVIRONMENTAL PROTECTION
Sec.

1-1.2300 Scope of subpart.
1-1.2301 Policy.
1-1.2302 Administration and enforcement.
1-1.2302-1 Solicitation provision.
1-1.2302-2 Contract clause.

1-1.2302-3 Compliance responsibilities.
1-1.2302-4 Exemptions.
1-1.2302-5 Withholding award.

Authority: Sec. 205 (c). 63 Stat. 390
; (40 U.S.C. 4S6(c) )

Subpart 1-1.23, Environmental Protection, is added as follows :

SUBPART 1-1.23 ENVIRONMENTAL PROTECTION

§ 1-1.2300 Scope of subpart.

This subpart prescribes policies and procedures regarding the requirements of
the Clean Air Act, as amended (42 U.S.C. 1857 et seq., as amended by Pub. L.

91-604, December 31, 1970), the Federal Water Pollution Control Act (33 U.S.C.
1251 et seq., as amended by Pub. L. 92-500, October 18, 1972), Executive Order
11738, September 10. 1973, and the related regulations of the Environmental
Protection Agency (EPA) (40 CFR Part 15).

§ 1-1.2301 Policy.

(a) Executive Order 11738 provides in section 1 that "It is the policy of the
Federal Government to improve and enhance environmental quality. In further-
ance of that policy, the progi-am prescribed in this Order is instituted to assure
that each Federal agency empowered to enter into contracts for the procurement
of goods, materials, or services, and each Federal agency empowered to extend
Federal assistance by way of grant, loan, or contract shall undertake such pro-
curement and assistance activities in a manner that will result In effective en-
forcement of the Clean Air Act (hereinafter referred to as the Air Act) and
the Federal Water Pollution Control Act (hereinafter referred to as the 'Water
Act')."

(b) Except as provided in § 1-1.2302-4, no executive agency shall enter into,
renew, or extend any contract for the procurement of goods, materials or services
to a firm proposing to use in the performance thereof a facility which is listed by
the Director, Office of Federal Activities, Environmental Protection Agency
(EPA), pursuant to 40 CFR 15.20, as a violating facility under either the Air Act
or the Water Act.

§ 1-1.2302 Administration and enforcement.

§ 1-1.2302-1 Solicitation provision.

The provisions set forth below shall be included in each solicitation and result-
ing contract, (except those Involving small purchases (see Subpart 1-3.6) ) and
contracts awarded without reference to a solicitation.

CLEAN AIE AND WATER CERTIFICATION

(Applicable if the bid or offer exceeds $100,000, or the contracting officer has
determined that orders under an indefinite quantity contract in any year will
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exceed $100,000, or a facility to be used has been the subject of a conviction under
the Clean Air Act (42 U.S.C. 1857c-8(c) (1) ) or the Federal Water Pollution

Control Act (33 U.S.C. 1319 (c) ) and is listed by EPA, or is not otherwise exempt. )

The bidder or offeror certifies as follows :

(a) Any facility to be utilized in the performance of this proposed contract
has , has not Q. been listed on the Environmental Protection Agency List of

Violating Facilities.

(b) He will promptly notify the contracting ofl5cer, prior to award, of the

receipt of any communication from the Director, OflSce of Federal Activities,

Environmental Protection Agency, indicating that any facility which he pro-

poses to use for the performance of the contract is under consideration to be listed

on the EPA List of Violating Facilities.

(c) He will include substantially this certification, including this paragraph
(c), in every nonexempt subcontract.

§ 1-1.2302-2 Contract clause.

The following clause shall be included in all contracts except those involving
small purchases :

CLEAN AIR AND WATER

(Applicable only if the contract exceeds $100,000, or the contracting ofBcer has
determined that orders under an indefinite quantity contract in any one year will

exceed $100,000, or a facility to be used has been the subject of a conviction under
the Clean Air Act (42 U.S.C. 1957c-S(c) (1) ) or the Federal Water Pollution
Control Act (33 U.S.C. 1319(c) ) and is listed by EPA, or the contract is not other-
wise exempt.)

(a) The Contractor agrees as follows :

(1) To comply with all the requirements of section 114 of the Clean Air Act,
as amended (42 U.S.C. 1857, et seq., as amended by Pub. L. 91-604) and section
308 of the Federal Water Pollution Control Act (38 U.S.C. 1251 et seq., as amended
by Pub. L. 92-500), respectively, relating to inspection, monitoring, entry, reports,
and information, as well as other requirements specified in section 114 and sec-

tion 308 of the Air Act and the Water Act, respectively, and all regulations and
guidelines issued thereunder before the award of this contract.

(2) That no portion of the work required by this prime contract will be per-
formed in a facility listed on the Environmental Protection Agency List of Violat-

ing Facilities on the date when this contract was awarded unless and until the
EPA eliminates the name of such facility or facilities from such listing.

(3) To use his best efforts to comply with clean air standards and clean water
standards at the facility in which the contract is being performed.

(4) To insert the substance of the provisions of this clause into any nonexempt
.subcontract, including this paragraph (a) (4).

(b) The terms used in this clause have the following meanings:
(1) The term "Air Act" means the Clean Air Act, as amended (42 U.S.C. 1857

et seq., as amended by Pub. L. 91-604) .

(2) The term "Water Act" means Federal Water Pollution Control Act, as
amended (.33 U.S.C. 1251 et seq., as amended by Pub. L. 92-500) .

(3) The term "clean air standards" means any enforceable rules, regulations,
guidelines, standards, limitations, orders, controls, prohibitions, or other require-
ments which are contained in, issued under, or otherwise adopted pursuant to the
Air Act or Executive Order 11738. an applicalile implementation plan as described
in section nO(d) of the Clean Air Act (42 U.S.C. 1857c-5(d)), an approved
implementation procedure or plan under section 111(c) or section 111(d), re-

spectively, of the Air Act (42 I'.S.C. 1857c-6 (c) or (d) ), or an approved imple-
mentation procedure under section 112(d) of the Air Act (42 U.S.C. 1857c-7(d) ).

(4) The term "clean water standards" means any enforceable limitation, con-
trol, condition, prohibition, standard, or other requirement which is promulgated
pursuant to the Water Act or contained in a permit issued to a discharger by the
Envii-onmental Protection Agency or by a State under an approved program, as
authorized by section 402 of the Water Act (33 U.S.C. 1342), or by local govern-
ment to ensure compliance with pretreatment regulations as required by section
307 of the Water Act (33 U.S.C. 1317) .

(5) The term "compliance" means compliance with clean air or water stand-
ards. Compliance shall also mean compliance with a schedule or plan ordered or
approved by a court of competent jurisdiction the Environmental Protection
Agency or an air or water pollution control agency in accordance with the require-
ments of the Air Act or Water Act and regulations issued pursuant thereto.
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(6) The term "facility" means any building, plant, installation, structure,

mine, vessel or other floating craft, location, or site of operations, owned, leased,
or supervised by a contractor or subcontractor, to be utilized in the performance
of a contract or subcontract. Where a location or site of operations contains or

includes more than one building plant, installation, or structure, the entire loca-

tion or site shall be deemed to be a facility except where the Director, Ofllce of

Federal Activities, Environmental Protection Agency, determines that independ-
ent facilities are collocated in one geographical area.

§ 1-1.2302-3 Compliance responsibilitie.s.

The primary responsibility for ensuring compliance with Federal, State, or
local environmental control laws and any rules, regulations, standards, or guide-
lines issued pursuant thereto rests with those agencies, such as the Environ-
mental Protection Agency, charged with this responsibility under the various
laws concerned. However, if the contracting officer, in the performance of his

regular duties, becomes aware of any condition which involves noncomijliance
with clean air or water standards in any facility being used in the performance
of a nonexempt agency contract, he shall notify the agency head or his designee
in accordance with agency procedures. The agency head or his designee shall

promptly transmit such reports to the Director, OlEce of Federal Activities, EPA,
Washington, DC, 20460.

I 1-1.2302-i Exemptions.
Contracts and subcontracts are exempt from the requirement of this subpart

and 40 CFR Part 15 in accordance with the provisions of this section (see ex-

clusion in paragraph (c) ).

(a) Transaciions $100,000 nncl under.
Contracts and subcontracts not exceeding .$100,000 are exempt.
(b) Contracts and subcontracts for indefinite quantities. Contracts and sub-

contracts for indefinite quantities are exempt if the contracting ofl5cer has rea-

son to believe that the amount ordered in any year under such contract will not
exceed $100,000.

(c) Exclusion. Except for small purchases, the foregoing exemptions shall

not apply to a proposed contract under which the facility to be used is listed on
the EPA List of Violating Facilities on the basis of a conviction either under
the Air Act (42 U.S.C. 1857c-S(c) (1)) or the Water Act (33 U.S.C. 1319(c)).

(d) Facilities located' outside the United States. This subpart and 40 CFR
Part 15 do not apply to the use of facilities located outside the United States.

The term "United States", as used herein, includes the States, District of Colum-
)iia, Commonwealth of Puerto Rico, Virgin Islands, Guam and American Samoa,
and Trust Territory of the Pacific Islands.

(e) Authority of head of an agency. Where a head of an agency, as defined
in § 1-1.204, determines that the paramount interest of the United States so

requires, he may exempt from the provisions of this subpart any individual or
class of contracts or subcontracts, for a period of one year. Class exemptions
shall follow consultation with the Director, Officer of Federal Activities, EPA,
Washington, DC. 20460. In the case of an individual exemption, the agency
head granting the exemption shall notify the Director as soon after granting the

exemption as practical)le. Such notification shall describe the purpose of the
contract and shall indicate the manner in which the paramount interest of the
United States required that the exemption be made.

§ 1-1.2302-5 Withholding award.

If. pursuant to the certification in § 1-1.2.302-1. the otherwise successful
offeror informs the contracting officer that the EPA is considering listing a facility

proposed to be used for contract performance, the contracting officer shall

promptly notify the Director. Office of Federal Activities, EPA. Wa.shington. DC,
20460. according to agency procedures, that the offeror is under consideration
for award. The Director, Office of Federal Activities, EPA. after consultation with
the agency involved, may request the contracting officer to delay award for a pe-
riod not to exceed 15 working days. The 15 working days shall begin on the date
the Director is notified by the agency that such award is under consideration.
Awards shall be withheld except when such delay is likely to prejudice the

agency's programs or otherwise .seriously disadvantage the Government. Prompt
notice shall be given to the Director in any case where such determination to

award has been made.
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Part 1-4—Special Types and Methods of Procurement

subpart 1-4.4—public utilities

Section 1-4.410 is amended by adding and reserving paragraphs (a) (11) -(a)
(16), and by adding pai-agrapli (a) (17), a reference to the Clean Air and Water
clause, as follows :

§ 1-4.410-5 Uniform clauses for utility service contracts,

(a) * * *

(11) [Reserved]
(12) [Reserved]
(13) [Reserved]
(14) [Reserved]
(15) [Reserved]
(16) [Reserved]
(17) Clean Air and Water. Section 1-2302-2.

Part 1-7—Contract Clauses

The table of contents for Part 1-7 is amended to add new entries as follows :

Sec.

1-7.102-23 Clean air and water.
1-7.202-38 Clean air and water.
1-7.302-34 Clean air and water.
1-7.402-37 Clean air and water.
1-7.601-5 Clean air and water.
1-7.703-23 Clean air and water.

United States Department of Agriculture,
Agricultural Marketing Service,

Poultry Division,
Washington, D.C., July 1975.

purchase of cut-up, young chickens

Amendment No. 2.—September 1915

The purpose of this Amendment is to incorporate the requirements of the
Environmental Protection Agency (EPA) pertaining to Government contracts.

1. On page 4, section II. C. is amended by adding the following new item 10
and changing the last item to read "11" :

"10. Offeror certifies as follows: (a) Any facility to be utilized in the per-
formance of this propo.sed contract (has) (has not) been listed on the Environ-
mental Protection Agency List of Violating Facilities, (b) He (will) promptl.v
notify the contracting officer, prior to award, of the receipt of any communica-
tion from the Director, Office of Federal Activities, U.S. Environmental Pro-
tection Agency, indicating that any facility which he proposes to use for the

performance of the contract is under consideration to be listed on the EPA List

of Violating Facilities, (c) He (will) include substantially this certification in

every subcontract not exempt under 41 CFR § 1-1.2302-4. (See section XIV.)"
2. On page 14, the following new section is added to read :

"xrv. CLEAN AIR AND WATER CLAUSE

(Applicable only if the contract exceeds $100,000, or a facility to be
used has been the subiect of a conviction under the Clean Air Act
(42 U.S.C. 1857c-8(c) (1) ) or the Federal Water Pollution Control
Act (33 U.S.C. 1319(c) ) and is listed by EPA. or the contract is not
otherwise exempt under 41 CFR § 1-1.2302-4.)

A. Contractor agrees as follows :

1. To comply with all the requirements of section 114 of the Clean Air Act,
as amended (42 U.S.C. 1857 et seq., as amended by Public Law 91-604) and sec-

tion 308 of the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq., as

amended by Pul)lic Law 92-500), respectively, relating to inspection, monitoring,
entry, reports, and information, as well as other requirements specified in sec-

tion 114 and section 308 of the Air Act and the Water Act, respectively, and all
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regulations and guidelines issued thereunder before tlie award of this contract.

2. That no portion of the work required by this prime contract will be per-
formed in a facility listed on the Environmental Protection Agency List of

Violating Facilities on the date when this contract was awarded unless and until

the EPA eliminates the name of such facility or facilities from such listing.

:}. To use his best efforts to comply with Clean Air Standards and Clean Water
Strnidards ac tAe facilities in which the contract is being performed.

1. Tu iijsert the substance of the provisions of this clause in any subcontract
not exempt under 41 CFR § 1-1.2302-4, including this paragraph 4.

B. The terms used in this clause have the following meanings :

1. The term '"Air xVct" means the Clean Air Act, as amended (42 U.S.C. 18.57

et seq. as amended by Public Law 91-604) .

2. The term "Water Act" means Federal Water Pollution Control Act, as
amended (.33 T'.S.C. 1251 et .seq.. as amended by Public Law 92-500).

3. The term "clean air .standards" means any enforceable rules, regulations,

guidelines, standards, limitations, orders, controls, prohibitions, or other re-

quirements which are contained in, issued luider, or otherwise adopted pur-
suant to the Air Act or Executive Order 11738, an applicable implementation
plan as described in section llOld) of the Clean Air Act (42 U.S.C. 18.57c-5(d) ),

an approved implementation procedure or plan luider section 111(c) or section

11(d), respectively, of the Air Act (42 U.S.C. 857c-6(c) or (d) ), or an approved
implementation procedure under section 112(d) of the Air Act (42 U.S.C. 1857c-

7(d)).
4. The term "clean water standards" means any enforceable limitation, con-

trol, condition, prohibition, standard, or other requirement which is promulgated
pursuant to the Water Act or contained in a permit issued to a discharger by
the Environmental Protection Agency or by a State under an approved program,
as authorized by section 402 of the Water Act (33 U.S.C. 1.342), or by a local

Government to ensure compliance with pretreatment regulations as required by
section 307 of the Water Act (33 U.S.C. 1317) .

5. The term "compliance" means compliance with clean air or water standards.

Compliance shall also mean compliance with a schedule or plan ordered or ap-

proved by a court of competent jurisdiction, the Environmental Protection

Agency, or an air or water pollution contx-ol agency in accordance with the re-

quirements of the Air Act or Water Act and regulations issued pursuant thereto.

6. The term "facility" means any building, plant, installation, structure, mine,
vessel or other floating craft, location, or site of operations, owned, leased, or

supervised by a Contractor or subcontractor to be utilized in the performance of

a contract or subcontract. Where a location or site of operations contains or in-

cludes more than one building, plant, installation, or structure, the entire location
or site shall be deemed to be a facility except where the Director, Ofiice of Fed-
eral Activities, Environmental Protection Agency, determines that independent
facilities are collocated in one geographical area."

Effective date.—This Amendment is effective with offers due by 1 p.m., local

time, Friday, October 3, 1075, and on all subsequent offers.

Each offer shall state that the offer is made subject to Announcement PY-68
and Amendments No. 1 and No. 2 and Invitation No. —.

All other terms and conditions of Announcement PY-68 as amended by Amend-
ment No. 1 remain unchanged.

H. C. Kexxett, Jr., Director.

[Federal Register, Vol. 40, No. 193—Friday, October 3, 1975]

Chapter III—Animal and Plant Health Inspection Service (Meat and
Poultry Products Inspection) Department of Agriculture

PART 307—facilities FOR INSPECTION

PART 381 POUXTRY PRODUCTS INSPECTION REGULATIONS

Overtime or Holiday Inspection Service Schedules of Operations, Billing

On December 12. 1972, there was published in the Federal Register (37 F.R.
26429-26430) a proposal to amend the Federal meat inspection regulations and
poultry products inspection regulations to provide uniform requirements and
procedures in establishments oi^erating under Federal inspection relative to
schedules of operation, overtime and holiday inspection services, and uniform
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billing procedures. Interestetl persons were given 60 days to submit data, views,
and arguments on the proposed amendments.
One hundred seventy-four letters of comment were received as a result of the

proposal. Although the majorit.v of the comments did not support the proposed
amendments in their entirety, many supported certain asijects of the proposed
amendments while voicing opposition to otliers. A number of conmients indicated

misinterpretation of the proposed regulations and caused the Department to mod-
ify the wording of certain sections to clarify their intent.

Food inspectors, their local labor organizations and regional councils ob-

jected to the section providing insiiection service without charge for 8 hours on
any five consecutive days—^Monday through Saturday. This was a departure
from present meat inspection regulations which require overtime payments for any
inspection work on Saturdays, Sundays, and holidays. The existing poultry in-

spection regulations agree with the proposed regulations on this point.
The National Joint Council of Food Inspection Locals, American Federation of

Government Employees, claimed that the setting of a basic workweek is a matter
subject to negotiation by their organization and the Animal and Plant Health
Inspection Service (APHIS). On December 27, 1973, the Federal Labor Relations
Council issued a ruling supporting this contention. As a result of this ruling,
APHIS negotiated with representatives of the National Joint Council on March
11 and 12, 1974, and subsequently concluded an agreement. The negotiated
agreement specified that: (1) The workweek shall consist of five consecutive

eight-hour days, Monday through Friday. A limited exception was granted for
those plants currently working Tuesday through Saturday, and for plants in

newly designated States, where otherwise the Program would be seriously handi-
capped. (2) Single-shift plants shall use a .schedule after 6 p.m. Once a starting
time is approved, the schedule cannot be changed more than one hour without 2
weeks notice before the affected pay period. Changes less than one hour must
not be frequent and must be approved by the insi^ector-in-charge. (3) In mul-
tiple-shift plants, the first shift must conform to single-shift requirements.
The second shift shall follow the first with no more than a three-hour break,
and also may not start after 6 p.m. (4) Assignments from one plant to another
for relief purposes involving a change from a night shift to a day or single
shift, or vice versa, shall be effected only in emergencies, and then only with the

approval of the Office of the Regional Director. (5) One lunch fteriod is the
only authorized interruption in the inspector's tour of duty. It may last 30
minutes, 45 minutes, or one hour. It must be provided at least four hours after the

beginning of scheduled operations, and not more than five hours after, except
that, if the company schedules at least a one-half hour rest break, approximately
midpoint between the start of operations and the lunch break, the lunch period
may be scheduled as long as 5'^ hours after the beginning of scheduled opera-
tions. Before the regulations could be implemented, however, industry representa-
tives on April 24, 1974, secured a decision in the U.S. District Court for the
Eastern Division of Virginia. The Court thereby held that the Federal Labor Re-
lations Council had failed to consider the economic impact on the industry, and
reversed and remanded the decision to the Council for reconsideration. On
June 10, 1975, the Council did reconsider, including the economic impact factor,
and reached the same decision.

In the 174 comments on tlie proposal, the most frequent comment from the
meat and poultry industries involved the requirement that changes in work
schedules be submitted and approved at least 2 weeks in advance. Industry
spokesmen stated that it would be impossible to schedule hours of operations
on an inflexible basis, because of the unpredictability of livestock supplies,
demand for meat and poultry and other factors. It is the Department's inten-
tion that changes in work schedules be submitted at least 2 weeks in advance,
only when a shift is to be changed, added, or eliminated, or when there is a
deviation from the approved starting time of more than one hour in slaughter
plants. TNvo weeks' advance notice is not required for scheduling overtime or
holiday work, or making minor adjustments in the day-to-day operating sched-
ule. The final regulations have been adjusted to clarify tliis point.
Some segments of the meat and poultry industries objected to the authority nf

the Administrator to designate operating periods for establishmens with limited
operations. Such authority is necessary to make the most efficient use of avail-
able inspection personnel, and thus keep the cost of providing inspection witliin
reasonable bounds. This has been a longstanding policy in the meat inspection
program, and is so expressed in the existing meat inspection regulations.
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A few objections were raised to limiting post-mortem inspection duty to 10

clock lioiirs per shift. Such limitation is necessary to minimize the fatigue

factor inherent in this exacting work and lessen the loss of efficiency of inspec-

tors. There were also some requests to delete the requirement that inspectors

be ofE duty 12 consecutive clock hours between shifts. Again, this requirement
was kept, because of the hazard of lessening inspection efficiency due to fatigue.

This is also in line with existing departmental policy.

The definition of a shift has been changed from "all or a substantial part
of an S-hour period" to "regularly scheduled operating period"" for greater legal

specificity. Similarly, the "designated program official" who may approve a

work schedule has been changed to "area supervisor."" The workweek has been

omitted from the items the establishment schedule must specify, because it

is now specified by the regulations. The segment of the day in which shifts may
slaughter is also specified. This negotiated matter is in accord with longstand-

ing Program policy. The cost per employee for overtime service has been clianged
from the proposal to .$11.00 to reflect recent rises in the overtime rate as already
reflected in the regulations. The charge to the poultry industry for export
certificates issued during normal duty hours has been dropped to make the

costs of inspection more similar to that for meat inspection.
After consideration of these and other comments the regulations are being

issued with the previously mentioned changes. Certain editorial changes have
been made to clarify intent where the language appeared to be subject to mis-

interi:)retation. Minor codification changes are also made in the affe'cted sections

of Part 381 to permit better use of the reserved sections in the future.

Therefore, Part 307 of the meat inspection regulations and Part 381, Subpart
G. of the poultry products inspection regulations are amended as set forth

below.
1. The Table of Contents is amended to reflect the following changes, and

the headings and texts of §§ 307.4, 307.5, and 307.6 are revised to read as follows :

§ 307.4 Schedule of operations.

(a) No operations requiring inspection shall be conducted except under the

supervision of a Program employee. All slaughtering of animals and prepara-
tion of products shall be done with reasonable speed, considering the official

establishment's facilities.

(b) A shift is a regularly scheduled operating period. exclu.sive of mealtime.
One lunch period is the only official authorized interruption in the inspector's
tour of duty once it begins. Lunch periods may be 30 minutes, 4~) minutes, or in

any case may not exceed one hour in duration. Once established, the lunch

period must remain I'elatively constant as to time and duration. Lunch periods
for inspectors shall not, except as provided herein, occur prior to 4 hours after
the beginning of scheduled operations nor later than 5 hours after operations
begin. In plants where a company rest break of not less than 30 minutes is

regularly observed, approximately midpoint between start of work and the
lunch period, and the inspector is allowed this time to meet his personal needs,
the lunch period may be scheduled as long as 5^2 hours after the beginning of

scheduled opei-ations.

(c) Official establishments, importers, and exporters shall be provided in.spec-
tion service, without charge, up to 8 consecutive hours per shift during the basic
workweek subject to the provisions of § 307..^ : Provided, That any additional
shifts meet requirements as determined by the Administrator or his designee.
The basic workweek shall consist of five consecutive S-hour days Monday through
Friday, excluding the lunch period ; except those plants presently operating on
an approved Tuesday thi'ough Saturday schedule shall continue on this sched-
ule until such time as a change in ownership occurs, or they request and are

granted a Monday through Friday work schedule ; and further, except in the

designation of State programs, the Department may depart from the Monday
to Friday workweek in those cases where it would seriously handicap the

Department in carrying out its fimction.

(d) (1) Each oflBcial establishment shall .submit a work schedule to the area
supervisor for approval. In consideration of whether the approval of an estab-
lishment work schedule shall be given, the area supervisor shall take into
account the efficient and effective use of inspection personnel. The work sched-
ule must specify daily clock hours of operation and lunch periods for all depart-
ments of the establishment requiring inspection.

(2) For single-shift slaughter plants, the plant operating schedules shall not
begin earlier than 4 a.m. nor temiinate later than 6 p.m. Any deviation from the
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approved starting time in excess of one liour shall be in the form of an appli-

cation for a revised schedule, submitted at least 2 weeks in advance of the be-

ginning of the affected pay period. Deviations not exceeding one hour may be

approved by the inspector in charge, with viritten notice to the designated local

representatives of the Federal inspectors. Frequent deviations from the normal
starting time shall not be approved.

(3) For multiple-shift slaughter plants, the plant operating schedule for the

first shift shall conform to the requirements for a single-shift plant. Second
shifts shall follow first shifts, with no more than a 3-hour bi-eak. However, in

no case shall the second shift start after 6 p.m. Assignments of Program em-

ployees from one plant to another involving a change from a night shift to

a day or single shift, or vice versa, for relief purposes shall be effected only in

emergencies, and then only with the approval of the Regional Director or one

acting in that capacity.

(4) Establishments shall maintain consistent work schedules. Any request
by an establishment for a change in its work schedule involving an addition or

elimination of shifts shall be submitted to the area supervisor at least 2 weeks
in advance of the proposed change. Frequent requests for change shall not l)e

approved : Provided, however, minor deviations from a daily operating sched-
ule may be approved by tlie inspector in charge, if such request is received on
the day preceding the day of change.

(5) Requests for inspection service outside an approved work schedule shall

be made as early in the day as possible for overtime work to be performed
within that same workday ;

or made prior to the end of the day's operation
when such a request will result in overtime service at the start of the follow-

ing day : Provided, That an inspector may be recalled to his assignment after

completion of his daily tour of duty under the provisions of § 307.6(b).
(e) Ante-mortem and post-mortem inspectors shall be limited to 10 hours

post-mortem inspection duty per shift, including company breaks and short

emergencies, usually of less than one-half hour duration, where the employee
remains on or near their duty stations. The ten hours do not include meal times
or long emergencies, usually greater than one-half hour, where the inspectors are
released from their duty stations. In addition, all Program inspectors, includ-

ing ante-mortem and post-mortem inspectors, shall be limited to 12 clock hours
total duty per shift, including mealtime, "housebreaks," and emergencies. Pro-

gram employees shall be off duty 12 consecutive clock hours between shifts.

(f) When one Program employee is assigned to conduct inspection at an
establishment where few livestock are slaughtered, or a small quantity of

product is processed or certified (as determined by the Administrator), the
Administrator may designate the hours of the day and the days of the week
during which those operations requiring imspection may be conducted.

§ 307.5 Overtime and holiday inspection service.

(a) The management of an official establishment, an importer, or an exporter
shall pay the Animal and Plant Health Inspection Service $11.00 per hour per
Program employee to reimburse the Program for the cost of the inspection
service furnished for time outside the scheduled tour of duty ; on days outside
the basic workweek

;
or on any holiday specified in paragraph (b) of this section.

(b) Holidays for Federal employees shall be New Year's Day, January 1;
"Washington's Birthday, the third Monday in February ; Memorial Day, the last

Monday in May ; Independence Day, July 4
; Labor Day, the first Monday in

September ; Columbus Day, the second ZMonday in October ; Veterans' Day, the
fourth :Monday in October ; Thanksgiving Day, the fourth Thursday in Novem-
ber ; Christmas Day, December 2.5. When any of the above-listed holidays falls
outside the basic workweek, the nearest workday within that week shall become
a holiday.

§ 307.6 Basis of billing for overtime and holiday services.

(a) Each recipient of overtime or holiday inspection service, or both, shall
be billed, at the rate established in § 307.5 (a), in increments of quarter hours.
For liilling purposes, 8 or more minutes shall be considered a full quarter hour.
Billing will be for each quarter hour service rendered by each Program employee.

(b) Official establishments, importers, or exporters requesting and receiving
the services of a Program employee after he has completed his day's assignment
and left the premises, or called back to duty during any overtime or holiday
period, shall be billed for a minimum of 2 hours overtime or holiday inspection
service at the established rate.
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(c) Bills are payable upon receipt and become delinquent 30 days from the

date of the bill. Overtime or holiday inspection will not be performed for anyone
having a delinquent account.

2. The provisions of §§ 381.40, 381.41, and 381.42 are revoked, and the sections

are reserved. The Table of Contents is amended to reflect the following change,
and the headings and texts of §§ 381.37, 381.38 and 381.39 are revised to read as

follows :

§ 381.37 Schedule of operations.

(a) No operations requiring inspection shall be conducted except under the

supervision of an Inspection Service employee. All eviscerating of poultry and
further processing shall be done with reasonable speed, considering the oificial

establishment's facilities.

(b) A shift is a regularly scheduled operating period, exclusive of mealtime.
One lunch period is the only ofBcial authorized interruption in the inspector's
tour of duty once it begins. Lunch periods may be 30 minutes, 45 minutes, or in

any case may not exceed one hour in duration. Once established, the lunch

period must remain relatively constant as to time and duration. Lunch periods
for inspectors shall not, except as provided herein, occur prior to 4 hours after

the beginning of scheduled operations nor later than 5 hours after operations
begin. In plants where a company rest break of not less than 30 minutes is regu-
larly observed, approximately midpoint between start of work and the lunch

period, and the inspector is allowed this time to meet his personal needs, the
luuch period may be scheduled as long as 5% hours after the beginning of

scheduled operations.
(c) Oflicial establishments, importers, and exporters shall be provided inspec-

tion service, without charge, up to 8 consecutive hours per shift during the basic
workweek subject to the provisions of § 381.38 : Provided, That any additional
shifts meet requirements as determined by the Administrator or his designee.
The basic workweek shall consist of five consecutive 8-hour days Monday through
Friday, excluding the lunch period ; except those plants presently operating on
an approved Tuesday through Saturday schedule shall continue on this schedule
until such time as a change in ownership occurs, or they request and are granted
a Monday through Friday work schedule ;

and further, except in the designation
of State programs, the Department may depart from the Monday to Friday
workweek in those cases where it would seriously handicap the Department In

carrying out its function.

(d) (1) Each official establishment shall submit a work schedule to the area
supervisor for approval. In consideration of whether the approval of an estab-
lishment work schedule shall be given, the area supervisor shall take in account
the efiicient and effective use of inspection personnel. The work schedule must
specify the workweek, daily clock hours of operation, and lunch periods for all

departments of the establishment requiring inspection.
(2) For single-shift slaughter plants, the plant operating schedules shall not

begin earlier than 4 a.m. nor terminate later than 6 p.m. Any deviation from
the approved starting time in excess of one hour shall be in the form of an
application for a revised schedule, submitted at least 2 weeks in advance of the
beginning of the affected pay period. Deviations not exceeding one hour may be
approved by the inspector in charge, with written notice to the designated local
representative of the Federal inspectors. Frequent deviations from the normal
starting time shall not be approved.

(3) For multiple-shift slaughter plants, the plant operating schedule for the
first shift shall conform to the requirements for a single-shift plant. Second
shifts shall follow first shifts, with no more than a 3-hour break. Howevei-, in
no case shall the second shift start after 6 p.m. Assignments of Inspection Serv-
ice employees from one plant to another involving a change from a night shift
to a day or single shift, or vice versa, for relief purposes shall be effected only
in emergencies, and then only with the approval of the Regional Director or
one acting in that capacity.

(4) Establishments .shall maintain consistent work schedules. Any request
by an establishment for a change in its work schedule involving changes in the
workweek or an addition or elimination of shifts shall be submitted to the area
supervisor at least 2 weeks in advance of the proiwsed changes. Frequent requests
for change shall not be approved : Provided, however, minor deviations from a
daily operating schedule may be approved by the inspector in charge if such
request is received on the day preceding the day of change.

63-550—76 15
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(5) Requests for inspection service outside an approved w^ork scliedule shall

be made as early in the day as possible for overtime work to be performed
within that same workday ;

or made prior to the end of the day's operation when
such a request will result in overtime service at the start of the following day :

Provided, That an inspector may be recalled to his assignment after the comple-
tion of this daily tour of duty under the provisions of § 381.39 ( b ) .

(e) Ante-mortem and post-mortem inspectors shall be limited to 10 hours post-
mortem inspection duty per shift, including company breaks and short emergen-
cies, usually of less than one-half honr duration, where the employee remains
on or near their duty stations. The 10 hours do not include meal times or long

emergencies, usually greater than one-half hour, where employees are released

from their duty stations. In addition, all Inspection Service inspectors, including
ante-mortem and post-mortem inspectors shall be limited to 12 clock hours total

duty per shift, including mealtime, "housebreaks," and emergencies. Inspection
Service employees shall be ofc duty 12 consecutive clock hours between shifts.

(f) When one Inspection Service employee is assigned to conduct inspection
at an establishment where few poultry are eviscerated or a small quantity of

product is further processed or certified (as determined by the Administrator),
the Administrator may designate the hours of the day and the days of the week
during which those operations i*equiring inspection may be conducted.

§ 381.38 Overtime and holiday inspection service.

(a) The management of an official establishment, an importer, or an exporter
shall pay the Animal and Plant Health Inspection Service $11.00 per hour per
Inspection Service employee to reimburse the Inspection Service for the cost of

the inspection service furnished for time outside the schedule tour of duty ; on
any day outside the basic workweek ; or on any holiday specified in paragraph
(b) of this section.

(b) Holidays for Federal employees shall be New Tear's Day, January 1;
Washington's Birthday, the third Monday in February ; Memorial Day, the last

Monday in May ; Independence Day, July 4
;
Labor Day, the first Monday in

September; Columbus Day, the second Monday in October; Veteran's Day, the
fourth Monday in October ; Thanksgiving Day, the fourth Thursday in Novem-
ber

; Christmas Day, December 25. When any of the above-listed holidays falls

outside the basic workweek, the nearest workday within that week shall be the

holiday.

§ 381.39 Basis of billing for overtime and holiday services.

(a) Each recipient of overtime or holiday inspection service, or both, shall
be billed at the rate established in § 381.38(a), in increments of quarter hours.
For billing purposes, 8 or more minutes shall be considered a full quarter hour.
Billing will be for each quarter hour service rendered by each Inspection Service

employee.
(b) Official establishments, imiwrters, or exporters requesting and receiving

the services of an Inspection Service employee after he has completed his day's
assignment and left the premises, or called back to duty during any overtime or
holiday period, shall be billed for a minimum of 2 hours overtime or holiday
inspection service at the established rate.

(c) Bills are payable upon receipt and become delinquent 30 days from the
date of the bill. Overtime or holiday inspection will not be performed for any-
one having a delinquent account.

§ 381.42 [Reserved]
(Sec. 21, 34 Stat. 1260, as amended. 21 U.S.C. 621; Sec. 14, 71 Stat. 441, as

amended, 21 U.S.C 463 ; 37 FR 28464-28477)
The amendments differ in some respects from the notice of proposed rule-

making. The differences are as a result of comments received or administrative
decisions by the Department relating to those officials having responsibility for

administering various provisions of the amendments. It does not appear' that
further public participation in this proceeding would make additional informa-
tion available to the Department Avhieh would warrant alteration of these
amendments. Therefore, under the administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause that notice and other public procedure
concerning the amendments are impracticable and unnecessary.
The foregoing amendments shall become effective November 3, 1975.
Done at Washington, D.C., on : September 29, 1975.

F. J. MULnERN,
Administrator, Animal and Plant

Health Inspection Service.
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Statement of Hon. Charles Thone, a Repeesentative in Congbess
Feom the State of Nebraska

Mr. Chairman and Members of the subcommittee, I appreciate the opportmiity
to sliare with you my views on the desirability of Congressional review of admin-
istrative rulemaking. I will be brief and to the point. The frustration of seeing ap-
parently concise, explicit legislation turned into inexplicable, chaotic regulations
bedeviling the very existence of the public it was designed to serve, is known to

each of us. The problem is often compounded by parallel regulations of co-

existent agencies setting conflicting and irreconcilable requirements. My con-

stituency has pointed out numerous examples of agencies taking legislation, mis-

construing or expanding Congressional intent to suit their needs, conveniently
forgetting their obligation to serve the public in an economical, efficient manner
and rather evidently further developing the art of self-perpetuation. As one of
our colleagues has written, "Under the guise of 'implementation,' they can wreak
changes, build empires, soar to heights of imaginative mismanagement of the

public weal undreamed of in the halls of Congress when the original legislation
was written and enacted."

This compulsive, reflexive regurgitation of ofttimes conflicting, irrelevant, ir-

reverent and, at times, just plain unworkable regulations, appears to be the prod-
uct of a bureaucratic psychology which regards the individual for formulating
endless rules while avoiding the use of judgment, responsibility and the burden
of using his wits and common sense. It is time to make these individuals respon-
sible for their actions. It is time to formalize Congressional reassertion of the

responsibility to write the law and to insure the executive branch implements
the law as written. It is not without precedent. Since 1933, more than 180 differ-

ent provisions for legislative review of administrative decisions have been
written into 126 different laws. Forty-seven have been since 1970.
This legislation would clearly and, without equivocation, state Congressional

intent. It puts the executive branch on notice. It is reasonable. Its action words
are disapproval if, "it (the proposed regulation) contains provisions which are

contrary to law or inconsistent with the intent of Congress, or because it goes
beyond the mandate of the legislation it is designed to implement or in the
administration of which it is designed to be used."

Clearly this will allow reasonable, proper implementation to be expeditiously
carried forward. Clearly it will flag borderline, questionable implementation for
further discussion. And, just as clearly, it will give us a vehicle to put a stop to
the myriad abuses of executive branch implementation.

Mr. Chairman, should this legislation be carefully nurtured to maturity, there
is a real possibility it will have a far greater impact on individual members of
the public than some of the long complex legislation this Congress has passed.
The need is clear. The proposed legislation appropriate. I am proud to be a co-

sponsor of it and respectfully urge the subcommittee to consider it carefully
and aflarmatively.

Statement of Hon. Jack Kemp, a IIepbesentati\te in Congress
From the State of Xew York

Mr. Chairman and Members of the Subcommittee : This Subcommittee is to
be commended for holding these important hearings on legislation to reform the

way in which Congress addresses itself to reviewing the rulemaking of the
administrative agencies.

These hearings will help both Members and the people in whose trust we ex-
ercise our responsibilities to understand more fully the existing and possible im-
pacts of the making and enforcing of rules governing virtually every aspect of
our way of life by instrumentalities of government insulated from direct account-
ability to the people.

This, then, is the central issue to which these hearings must be addressed. There
is no effective means through the ballot box for the people to pass judgment upon
the acceptability or lack thereof of how the bureaucracy attempts to govern their
lives and then to exert collective influence over the bureaucracy. That frustra-
tion can then be released only by the people voting against those few upon which
they can have any influence through the ballot box—a Congressman, a Senator,
a Presidential candidate—no matter how much those few might have disagreed
with and actually fought the decisions of the bureaucracy giving rise to those
frustrations.
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This lack of any existing institutional means for holding the bureaucracy ac-

countable to the people requires us to now put into place a process requiring that
no rules made by, or to be enforced by, the bureaucracy go into effect until

action has been taken by the elected Representatives of the people. This is no
casual responsibility, for our own Declaration of Independence exhorts us to

remember always that to secure the rights of life, liberty, property, and the pur-
suit of happiness governments are instituted among men which derive their just

powers "from the consent of the governed."
I believe there is here a serious flaw in the institutional mechanics of how

the Nation is governed, and my nearly 140 Colleagues, under the prime spon-
sorship of Mr. Levitas of Georgia, are to be commended for insisting this issue

be addressed. I am pleased to be one of the cosponsors of this measure.

GOVERNMENT REGULATION AND THE DECLINE IN FREEDOM

There has been, in my opinion, an erosion of freedom within the Western
democracies, including the United States, during the past half-century, and I

believe that decline has been directly related to the growth in government
regiilation.
This erosion—because it has worked and is working almost imperceptibly, yet

relentlessly in the longer view—is freedom's most effective enemy. Freedom
is not generally lost by the forces of violent attack, for those specific incidents
when revolution and upheavel did quickly destroy freedom were preceded by an
intellectual evolution which made those acts both possible and allowable.

Our former House colleague, now Senator, Robert P. Griffin of Michigan,
recently addressed himself to this phenomenon :

In the long course of history, freedom has died in various ways. Freedom
has died on the battlefield ; freedom has died because of ignorance and greed.
But I should like to suggest that the most ignominious death of all is when
freedom dies in its sleep.

These more subtle threats must, therefore, be a cause of great concern among
all who cherish freedom and the enjoyment of life, liberty, property and happiness
which freedom engenders. The nature of the remainder of our natural lives

and those of future generations will be governed in great degree by our present
ability to perceive these threats and to undertake successfully those efforts

I'equired to restrain them.
There are many views on the process through which freedom is lost, but I

l)elieve its particular decline during the past half-century has been directly pro-

portional to the growth of government in the lives of the people. The greater the

burdens, the greater the degree of regulatory control, the greater the share of
human conduct governed by statute, the less freedom there is.

We must remember that when government intervention is sought, freedom
runs a very high risk of further declining. And, inasmuch as those within govern-
ment—elected or appointed—too often regard their roles as, and measure their
successes through, the promulgation of government initiatives, the results should
be obvious. More and more government ; less and less freedom. That is why two
hundred years ago Jefferson observed : "That it is the nature of human history
that as govermnent grows freedom recedes."

This loss of liberty, of freedom comes through the narrowing of the range of
alternative choices of action available to people. The examples are endless, and
these restrictions on the exercise of choice are not now without penalties : prison
terms, fines, loss of license, and that silent intimidation which accompanies an
awareness of burgeoning government control.

Through the enactment of a multitude of program activities, government has
taken unto itself the exercise of functions ooice regarded as the province of private
conduct. And, whether one regards a specific government intervention or in-

fluence as good or bad, one still ought to weigh the impact of the totality of
extensive and still growing government regulation over the exercise of personal
freedom.

It is almost impossible to itemize the areas of conduct now subject to Federal
regulation because there are so many, but a cursory examination of any govern-
ment organizational chart shows us the areas of our lives now subject to that
regulation : health, education, welfare, labor, commerce, housing, transportation,
finance, agriculture, environment, communications, wages and prices, energy,
labor-management relations, trade, alcohol, tobacco, firearms, savings, community
relations, civil affairs, land use, natural resource use, recreation, commodities,
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securities, insiu-ance, marketing, consumer affairs, productivity, nutrition, travel,

economic development, shipping, vocational and career opportunities, employ-
ment standards, occupational safety, child development, retirement, rehabilitation,

interest rates, credit availability, land sales, aviation, railroads, highways, safety,

institutionalized voluntarism, arts and humanities, equal employment opportu-

nity, export-import terms, trucking, small business, veterans, postal service, ad
infinitum.
The point is this : as government assumed each of the many components within

each of these subject areas, it removed decision making from the people, a process

inherently antirhetical to the exercise of free choice. Some of these are, indeed,

necessary and are clearly in the interest of the people. But taken all together,

government as a cure-all is diminishing freedom.
A guest editorial in The New York Times of this past May, authored by Russell

Baker, outlined the author's encounters with government control in but one

day's time—control by Federal statute. Federal i-egulation, State statute. State

regulation, local ordinance. Because it is so graphic of the pervasiveness of the

issue before the Subcommittee today, it bears repeating, and I quote from my
Floor Remarks of Thursday, June 12 :

The author recalled awakening tliat morning with a woman whom the govern-
ment had licensed him to marry, rolling over on bedding materials which had
been certified by a Federal agency, to tuna on the radio to listen to a station

which broadcasts only with Government permission. Of course, the electricity
which powered that radio and lit the mirror at which he shaved was priced at

rates established by the Government and brought to him by a Government-created
monopoly.

Out.side stood his car—licensed by the government and registered by the gov-
ernment. It had been built to specifications set forth by the Government. Each
year the Government taxes it. He can drive it only by carrying a permit issued

by Government. And, only recently, the Government told him he could only obtain
10 gallons of gasoline at any one time, and now with the lifting of that imposition,
has told him that they ^^'ill tax him more heavily for his future gas consumption.
If he wishes to park his car, he cannot park it near fire plugs, within 20 feet of

a stop sign, or in places reserved for Government officials, or anywhere else

without putting money into a Government meter.
Of course, he could have taken a bus, subway, or train to work, but those

would have been either owned by or subsidized by the Government, running on
schedules approved by the Government along routes specified by the Government
at fares established by the Government.

If he had a business or plea.sure trip that day. he could have flown on airplanes
operating under Government license along Government authorized roiites, flying
in and out of airports along paths dictated by Government controllers, paying
for all this at Government-set fares.

The clothes he wore would carry labels prescribed by Government, made from
imported cloth whose entry was regulated by Government tariff or from .sub-

sidized domestic cotton, for the purchase of which he would have paid a sales tax.

After dressing, he had breakfast comprised of foods whose quality and pack-
aging had been regulated by Government on dishes washed by water bought from
Government, water heated by oil the price of which is determined partly by
Government policy. He had coffee that morning imported under Government
license, with cream priced by Government through milk price supports, and
then sat down to read his newspaper made from pulp whose harvesting was
regulated by a myriad of Government agencies.

After breakfast his children are required by the Government to report at fixed

hours to a building owned by the Government where persons hired by the
Government instruct them in such matters as the Government sees fit.

Before leaving the house, he placed his garbage in a trash can for the Govern-
ment to pick up, ran his garbage disposal to enter residue into the Government's
sewage system, and placed a Government stamp on an envelope to place it into
a Government-approved home mail box.

Then, he started his work day, where even more extensive Government regula-
tions controlled his and his company's actions.
The United States Code Annotated, the basic compilation of Congressionally

enacted statutes, now totals more than 55,000 pages. The Internal Revenue Code
alone is now nearly 1.900 pages long, and the regulations which carry those tax
laws into effect constitute another 4,500 plus pages. And. the Code of Federal

Regulations—consisting of the regulations which carry our laws into effect and
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which also have the full force of law—totals hundreds of thousands of pages,
and as the Director of the Federal Register, Fred J. Emery, testified before this

Subcommittee on October 23, the Federal Register carried 10,981 pages of rules

in 1974 and through September 30 had carried 10,245 pages of rules this year—
a growth of 24 percent in but one year's time. We have, indeed, come a long way
since Moses brought the Ten Commandments down from the Mount—only 10
rules to govern our lives.

CONGRESSIONAL REVIEW OF ADMINISTRATIVE RULEMAKING

The Congress is now faced with the issue of what to do about the mechanics
and growth of Federal administrative rulemaking. It is within our power to do
so—clearly.

Article I, section 8, clause 18 of the Constitution sets forth the basic power :

The Congress shall have Power ... To make all Laws which shall be

necessary and proper for carrying into Execution the foregoing Powers and
all other Powers vested by this Constitution in the Government of the United
States, or in any Department or Officer thereof.

Congress, thus, has the power to make laws, including those laws which give
to the administrative agencies the authority to issue rules deemed appropriate
to carry out the law and consistent with the intent thereof. For example, Con-

gress has the power to issue licenses for the operation of television stations, but
it has expressly delegated that power to the Federal Communications Commis-
sion. Congress has, in short, given its powers to an administrative agency.

Inherent in this process is the continuing. Constitutional power of Congress to

make further laws, through which some or all of that power is returned to the

Congress. The basic theory of the Constitution would be violated by restrictions

on Congress retrieving its own powers. There are clear precedents for Congress
exercising such authority, ranging from the Constitutional argument successfully
advanced by Chief Justice Marshall in McCtilloch v. Maryland, 4 Wheat. (17
U.S.) 316 (1819) to Congress exercise of that authority in recent decades.

In McCtilloch V. Maryland, Chief Justice Marshall asserted that all that was
required to establish the validity of an action under clause 18 was as follows :

... all means which are appropriate, which are plainly adapted to that

end, which are not prohibited, but consistent with the letter and spirit of

the Constitution, are constitutional.
The Congressional Research Service of the Library of Congress reports that in

the last 43 years 183 separate provisions in 126 acts of Congress contain some
type of Congressional review or consent for proposed administrative agency
implementations of law. Some require specific action. Others simply provide a

procedure which Congress can use at its discretion. In other words, the former
requires Congress to do something before the rule becomes operative, whereas the
latter does not require Congress to do something.
We have done, therefore, on a selective basis in the past that which is proposed

to be done in H.R. 3658, H.R. 7689, and related measures on a uniform, consistent
basis.

We must establish this system for review at the Congressional level. The courts
cannot do it—exercise oversight of the consistency of administrative rules with
Congressional intent and agency authority ; it would be piecemeal, potentially
inconsistent, time consuming, and costly, and it would produce unimaginable
frustrations of carrying out the laws—statutes and/or regulations—such as

temporary restraining orders, permanent injunctions, etc.

In light of the vast volume of administrative rulemaking going on today, one

problem is how to separate the trivial rules from the major, substantive ones.

Not all rules really require Congressional oversight, and if we insist on acting
with respect to each and every one of this year's nearly 15,000 projected Federal
Register pages of rules, for example, we will become either a rubber-stamp for
the agencies or our priorities will become governed by reaction to theirs. That is

the first question to address.
Another question is whether to separate the rules which carry criminal pen-

alties from those which do not, requiring action only on the former. This is what
the present Levitas bills would do, and upon reflection I cannot agree with that

dichotomy, that distinction. A $10,000 civil penalty will cause just as much harm
to a small business as a .$10,000 criminal penalty, the only difference being
jeopardy of the person. A civil restraint can have the same impact as a resti'aint

enforced through criminal sanctions. The examples are endless. I invite the
Subcommittee's and my Colleagues' careful attention to this question, and I

suggest we would be better advised to find another dichotomy.
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Another question is the nature of the Congressional review and action we
seek to put into place. There are two routes—a tough one and an easy one—and

we must make the choice here at the Subcommittee level first. We can require

the proposed rule be laid before the Congress and referred to the appropriate

committee and if no action is taken within a specified period of time to prohibit

the rule from becoming operational by either one or both Houses, it will go into

effect automatically. That is the easy route. Or, we can require an affirmative

action by either or both Houses before the rule becomes operational. That is

the tougher route. I personally prefer the tougher stance, not because it is

tougher, but rather because I think we must all admit it is far too easy for

something like this, even if it is a controversial rule, to become lost in the maze

of legislative process or to simply not be acted upon within the specified period

of time.

Even if we should decide to go the easier route, I believe strongly that we
should require it to rest with the Congress for longer than a very short 30 days.

I would prefer at least 60 days, perhaps 90.

We simply must guard against the perfunctory look; we must insist upon a

thorough examination of all the conceivable implications of the rule taking effect,

realizing all the time, as we must do even with respect to statutes, that rules

will always have unforeseen secondary and tertiary consequences.
I assume the administrative agencies will oppose the enactment of this bill. I

understand that is the position being taken within the Department of Justice.

They will argue that it is an interference in the exercise of the administrative

function—an executive function under the Constitution—by the legislative func-

tion—a Congressional one. I think we should examine those reactions carefully,

for I think that no matter how the arguments are disguised the bureaucracy will

be protecting itself and its own powers. The arrogance, the elitism, the "we ad-

ministrative agencies know better for the people than they know for themselves

or even their Representatives know for them" attitude which permeates such

posturing should be readily apparent. Again, as I said at the outset, the principle
of accountability must govern in a free society ; to make it second-place to bu-

reaucratic interests is blatantly anti-democratic in character.
Mr. Chairman, again, let me commend the Subcommittee for having the fore-

sight to move into this subject area, to be willing to advance the people's interest

even when it conflicts with those of the bureaucracy.

Statement of Hon. Robert L. F. Sikes, a Representative in Congress From
THE State of Florida

Mr. Chairman : It is a fundamental principle of our system of government that
the laws are to be made by the elected representatives of the people. However,
as a matter of actual practice, the conduct of the people is governed more by rules
and regulations that are promulgated by the administrative agencies than by
laws passed by the Congress. Last year alone approximately 6,000 administrative
rules were adopted by 67 Federal agencies, departments, and bureaus. In 1973.
the Federal Register ran to over 35,000 pages, and last year it exceeded 4-3,000

pages. Congress only passes about 600 acts annually.
Numbers alone do not reflect the extent to whicli the life of the average person

is controlled by administrative rules and regulations. The point is perhaps best
made by reference to some of the examples of administrative excess that were
cited in an article entitled "Too ^Much Government by Decree" by John Barron
in the May. 1975. issue of Reader's Digest. The article was reprinted in the Con-
gressional Record on June 3. 1975. According to Barron's article, one adminis-
trative rule regulates how many oranges may be shipped from counties in Ari-
zona and California during a certain one-week period. The Environmental Pro-
tection Agency, in an effort to reduce air pollution in Boston, promulgated a
series of regulations designed to encourage Bostonians not to drive their cars
to work. EPA prohibited parking on downtown Boston streets between 7 and 10
o'clock in the morning, and required that forty percent of all spaces in Boston
parking garages be kept empty during the same hours. Furthermore, employers
were required to eliminate one-fourth of all employees parking spaces. EPA
modified these regulations when threatened with Congressional intervention.
A solution to administrative excesses such as these is greater Congressional

control of the rulemaking process, which would be made possible by passage of
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II.R. 365S and II.R. 7GS9. Under the provisions of H.R. 7G89, no proposed rule

would become effective if within sixty days after it was submitted by the agency
to Congress, either House adopted a resolution disapproving the rule. H.R. 3658

is similar to H.R. 7689, but is limited in application to rules which subject the

violators thereof to criminal sanctions.

Both H.R. 3658 and H.R. 7689 are the type of legislation which is often re-

ferred to as providing for a legislative or Congressional veto. Seven states

(Alaska, Connecticut, Kansas, Michigan, Nebraska, Oregon, and Virginia) have

statutes providing for some form of legislative review of administrative agency
rules and regulations. It is common practice for statutes in Great Britain that

delegate power to make regulations to require that the regulations be submitted

to Parliament for affirmative or negative action. Furthermore, from 1948 to 1973

all executive reorganization plans were required to be reviewed by Congress, and
either House was authorized to disapprove within a certain period of time. Also,

the Budget and Impoundment Control Act of 1974 established similar procedures
for proposed budget adjustments by the President.

Passage of H.R. 3658 and H.R. 7689 should not be impeded by arguments con-

cerning the constitutionality of the Congressional veto. The constitutionality of

Congressional veto provisions has never been directly tested in court. The argu-
ment that the Congressional veto violates the doctrine of separation of powers
can readily be refuted. The Congressional veto does not place Congress in the

position of interfei'ing with functions of the executive. Rather, the Congressional
veto merely permits Congress to place limits on power that it delegated to execu-
tive agencies, power which Congress could have chosen to keep for itself. By
serving as a check on the delegation of powers, the Congressional veto serves to

strengthen rather than weaken the traditional separation of powers.
In summary, Mr. Chairman, legislation of the type that is embodied in H.R.

3658 and H.R. 7689 is desirable, constitutional, and not without precedent.
Mr. Chairman, I appreciate the opportunity of appearing before your distin-

guished subcommittee today and I urge that you favorably report this legislation.

Statement of Senator Bill Brock, State of Tennessee

Thank you, Mr. Chairman.
Today, I am here to testify in favor of my rulemaking bill, S. 2258, and Mr. Del

Clawson's companion bill, H.R. 8231, which has been introduced in the House of

Representatives. I ask that S. 2258 and H.R. 8231 be printed at the end of my
testimony.
My bill. S. 2258. has been referred to the Senate Government Operations Com-

mittee and in turn to my Subcommittee on Reports, Accounting, and Manage-
ment. Del Clawson's bill has been referred jointly to the House Rules Committee
and the Committee on the Judiciary. The House bill now has over 130 co-sponsors
and I would like to announce that my bill has broad bi-partisan support for in-

stance. Senators Muskie, Helms, Huddleston, Young. Eastland, Fong, etc.

Let me quote from an article by Meg Greenfield which originally appeared in

Ncivaweek and was reprinted in the "Washington Post. I found the article very
interesting and well considered. It clearly points out correctly the dilemma
which Congress and the President face today. "President Ford has been saying
he intends to cut back the entangled growth of federal rules and regulations "that
are choking so many enterprises in American life. I wish him well. I do not think
he has a hope of succeeding."
We must give the President some help and at the same time help ourselves^

the Congress. My bill will assist in this effort.

In June of this year the New York Times in an Editorial noted that "The Fed-
eral RegiMer, with its daily avalanche of new rules and regulations, is the high-
est authority in American medicine, instructing physicians increasingly as to
whom they may treat, how they may treat, how long they may treat the patients
in hospitals, what drugs they may prescribe, and what fees they may charge. This
historic autonomy of the medical profession is fast disappearing"; and as con-
trols proliferate so does anger among physicians who rightly or wrongly, see
themselves reduced in status and usefulness to their patients."

This type of overregulation must end. We all recognize that regulation is nec-
essary, but we must strike the proper balance. Congressional review of rules and
regulations will in my opinion be a giant step towards more responsible rule-
making.
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Let me quote from a recent compilation by the Tennessee Hospital Association

of congressional dissatisfaction with HEW regulatory actions and "blatant ig-

noring of congressional Intent."

"The Subcommittee on Health of the House Committee on Ways and Means,
chaired by Representative Dan Rostenkowski (D-IUiuois), on June 12 held pub-
lic hearings on proposed or final regulations promulgated by DHEW in connection

with (1) utilization and review of procedures, (2) termination of the inpatient
routine nursing salary cost differential, (3) recognition of prevailing charge in-

creases for physicians and certain other services tied to economic indices, and

(4) revision in the schedule of limits on hospital inpatient general routine serv-

ice cost. The Subcommittee on Health intends to examine these policies and their

implementation in the light of Congressional intent relative to the conduct of

the Medicare Program, the Subcommittee stated.

"Senator Herman Talmadge (D-Georgia), Chairman of the Senate Finance
Health Subcommittee, in a major speech in April, alluded to possible creation

through legislation of stronger administrative controls on the new subbureauc-

racy within DHEW charged with administration of Professional Standards
Review. In the administrative area, we seem to have people running off in all

directions making different decisions affecting the same doctor or hospital, or

nursing home.
"In the Congressional Record of June 19 (No. 97, Page S11032), Senator Henry

Bellmon (R-Oklahoma) criticized DHEW regulations on intermediate care facil-

ities as unjustified, unrealistic and not in accord with the intent of an amend-
ment he originally sponsored.

"In the same issue of the Congressional Record, Representative Peter A. Pey-
ser (R-New York) urges DHEW to modify new HEW regulations which arbitrar-

ily impose a three day limit on home visits by Medicaid beneficiaries in long
term care facilities."

It is time to end government by bureaucratic edict ! We are becoming a gov-
ernment of regulation, rather than a government of law.

Far too often agencies and departments of the Federal government have im-

posed rules and regulations which are contrary to legislative intent. My bill would

require each rule or regulation to be presented to the Houses of Congress before

they go into effect. It is the Constitutional responsibility of Congress to enact

law, but in recent years. Congress has allowed the bureaucrats to create their

own laws which may in no way mirror the intent of Congress.

Nobody elects anybody in HUD, HEW, SEC, ICC, or any other agency. They
elect congressmen or women or a senator who is their voice in Washington. What
has been happening is that the Congress writes a law, passes it, the President

signs it and hands that law to an agency. The agency starts writing regulations
that go beyond what was in that law. Either direct or implied, the agencies have
taken upon themselves power that the Congress did not give them. And people are

losing their rights under the Constitution because of some of these regulations.

They are suffering a lack of due process of Constitutional protection. My bill

would require that at the same time they published the regulation in The Federal

Register for public comment; they (the agency or department) would send it to

the Congress ;
and the Congress will automatically be given an opportunity to

say no if that regulation does not reflect the true intent of the law. In other

words, it would give us a right, those who write the laws, to be sure that laws are

being enforced as we wrote them.
There is no wonder that most Americans feel they have lost control of their

government. It appears to many that more laws are being created by the bureau-
crats than Congress. I happen to share those beliefs.

The Federal Register, the "rule book" of the government in which all new laws,
rules and regulations are printed is daily becoming impossible to read. Each day,
dozens of new rules are made, or changes are made in old ones, or some agency
tells the world that it has decided to do something else with an existing rule or

regulation. The net effect of this is that by reading The Federal Register we can
discover how government has come into control of daily lives and how the bureauc-

racy has come to rule the country.
What can be done about it? Several things. One is a measure S. 2258 which I

have introduced in the Senate which will put an end to the "law-making" practices
of governmental agencies and departments. This measure would allow disap-

proval by Congress of rules and regulations or changes which would be submitted
to Congress with a report from the agency or department detailing a full explana-
tion of the proposal. Either House of Congress then would have sixty days in

which to pass a resolution disapproving in whole, or in part the proposal.
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For too many years Congress has abdicated its lawmaking authority to the

bureaucracy. Congress passes legislation almost daily which instructs the agen-
cies to make their own rules, in effect, interpreting the intent of Congress. Far
too many times the intent of Congress is entirely changed by the bureaucratic
rules. It is time to halt the procedure.
Power still rests with the people. No one elects a bureaucrat. Government agen-

cies still have their responsibilities to carry through the intent of Congress. If

Congress is not willing to accept that responsibility on the rules and regulations
written by the bureaucrats as I propose.

Let me give a few examples of the problems that the people—poor people, health

care people, business people—of this country are faced with.

For instance, the National Advisory Council on Economic Opportunity note in

their Eighth Annual Report (June 30, 1975) that "the Congressional intent for

poverty programs sometimes has been thwarted by federal policy makers who
have arbitrarily set rules and regulations of their own design. The most glaring

example occurred several years ago when Congress enacted provisions calculated
to insure the involvement of local government with Community Action Agencies.
However, OEO headquarters issued regulations that contained so many tech-

nical and difficult-to-fulflll regulations that it was virtually impossible for com-
munities to set in motion the machinery that would accomplish the intent of the

provision.
"Several members of the Congress reported to the Council that they were aware

of and deplored a number of regulations deliberately designed to circumvent
legislative intent.

"The Advisory Council respectfully urges that those charged with Congressional
review carefully monitor the rules and regulations promulgated by agencies ad-

ministering programs for the poor to insure that they comply with legislative
intent."

In a letter to me, dated August 1.5, 1975, the marketing director of a health

products company for the animal industry (Masti-Kure Product Company) pre-
sents a particularly illustrative example of a situation that my bill would help
correct.

"This company has been victimized almost beyond belief by the practice you
seek to halt. For a viable, respected and growing small business with around 125

employees, we were reduced to the edge of bankruptcy and forced into a 38%
lay-off by FDA action based on illegally promulgated regulations contrary to the
intent expressed by Congress in the 1968 amendments to the F.D. and C. Act.

Ample documentation exist for this allegation—even a public statement to this

affect by the former General Counsel of F.D.A.
"In fact, our position has been upheld in three recent successive court deci-

sions—once before the District Court for the District of Columbia and twice
before the U.S. Court of Appeals. Other phases of the incredible effect on this

company of FDA's illegal actions are still pending before the courts. We fully
expect to prevail.

"Yet, the cost to us is staggering. We were forced deeply into debt to finance
our struggle before the courts. Gratefully, because of the favorable decisions we
are on the road to recovery. Nevertheless, harassment by FDA continues un-
abated and we continue to sustain overwhelming legal fees to protect our rights.
Our management personnel has continued to be diverted from their proper goals
of providing the public with safe, quality products.
"You are quoted as aptly stating;
" 'Rule by bureaucratic edict has got to end. This is one way in which the people

can again gain control of their government.'
"

In my own state of Tennessee, Mid-Tenn Aviation through their operator,
Melvin Romine of Dickson, Tennessee, makes note of a problem that often accom-
panies improper or over-regulation—increased record keeping and paperwork.

"Already many hours are put into keeping records for VA. Our tickets must be
written in such a way that a VA representative can understand it. That our
tickets must also show information that involves State and Local taxes. Federal
Taxes, and insurance information, information that is important to our business
does not interest the VA officials. We must not only keep up with the total number
of hours and money used by each Veteran, but also separate the hours spent in
each aircraft by each Veteran and also if it was dual or solo and total for each
area. We have to keep a running monthly average of instruction and a running 30
day (not monthly) percent of VA time compared to nonVA students above pri-
vate pilot and not Part 61. This program is so extensive and involved that the
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last time our records were checked by the VA Federal Representative, I had to

help him investigate my own records. (He reached the point that he could not

figure flight time and cost.) To make this program available to our community
already involves too much of our time and paperwork that should be applied to

other areas of our business."

P^inally, the American Hospital Association lends support to Mr. Clawson's and
my efforts in a recent publication.
"The American Hospital Asociation, representing some 7,000 health care in-

stitutions across the nation, is deeply concerned over the increasingly heavy
burden imposed on our health care delivery system through administrative rule

making procedures. In the health field alone there are a multiplicity of federal

agencies and departments which issue regulations directly impacting upon the

operations of our nation's hospitals. In our view, the system of federal rule mak-
ing is largely uncoordinated and often arbitrary, and as a result, it creates a
substantial cost and administrative burden which can have a deleterious effect

on the capacity of health care institutions to provide high quality care to all

citizens.

"We strongly believe that a formal mechanism of Congressional review of ad-
ministrative rule making is a necesary and overdue reform of current procedui-es.
We recognize the need to provide the executive agencies with the authority to

implement our laws, but at the same time we see an equally compelling need to

insure that administrative rule making does not exceed or subvert the intention

of the Congress or impose burdens which are counter productive to the provision
of adequate health care."

These case examples present just an introduction to the problem. I believe that

Congress must face up to its responsibilities of Congressional oversight and
enact a bill that will mandate Congressional review of bureaucratic rule making.
A detailed analysis, section by section, of my bill, S. 2258, follows :

Introductory language in Section 1 of my proposal stipulates that Executive
Branch agencies must submit copies of any rule or regulation to be used in the

administration or implementation of any law of the United States or any program
established by or under such a law, or which otherwise proposes to make or re-

place any change in such a rule or regulation, to Congress together with a re-

port containing an explanation of the instrument in question. The proposed
rule, regulation, or change will become effective in sixty legislative days after it

is submitted unless disapproved by either house of Congress.
The effect of this section is to provide the Legislative Branch the opportunity

to guide administrative discretion deriving from legislative action. Congress, of

course, may not abdicate its legislative function by delegating legislative power
to the Executive Branch. What has been provided, in varying degrees of lati-

tude, is administrative discretion which with one exception (The National In-

dustrial Recovery Act of 1933, 48, Stat. 195), the Supreme Court has approved,

diligently refraining from conceding that the discretion conferred partakes
of the law making function.

Section 2 of my proposal stipulates that Executive Branch rules and regula-

tions would automatically go into effect sixty days after issuance unless (1) a
resolution of disapproval were ratified in either House of Congress or ( 2 ) a con-

current resolution was adopted specifying an earlier effective date.

Section 2('c) of the proposal stipulates that (1) the action authorized is an
exercise of Congressional rule maldng power and as such shall be. considered as

part of the rules of each house, and (2) sets forth procedure to be followed in

the Congress for acting on a resolution introduced in conjunction with the pro-
visions of the measure.
This section constitutes no impediment to good administration in that an

action of disapproval—not approval—is necessary to alter the course of executive

implementation. There is no delay or debate unless there is. indeed, some ques-
tionable aspects to the instruction at hand. Furthermore, in its disapproval ac-

tion. Congress engages in a valid legislative action—voting on a resolution or

concurrent resolution—rather than issuing some quasi-judicial advisory opinion
or commentary.

Historical and legal precedence for the procedure followed in Section 2(c) may
be found in over thirty measures that have been signed into law. I ask that these

precedents be printed at the end of my testimony as they appear in TJie Jeffer-
son's Mannnl.

Various questions have been raised aboiit my rulemaking bill and its com-

panion measure, Del Clawson's bill, in the House. For example, do the commit-
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tees have the time and the resources to study the proposed rule and regulation?
I feel that the answer to this question is yes ! I took the total number of pages
projected to be in Tlie Federal Register, this year, 55,000 up from 45,422 last

year, and divided it by the number of professional committee staff in the Congress
(1,000 +). The answer was 55 pages per year for each professional committee
staff member, less than two-tenths ( .2 ) of a page per day or around a page a week.
I admit that this is an estimate, but my point is that Congress can and should be
on top of rule making by executive departments and regulatory agencies.

I strongly feel that it is part of our oversight responsibility to keep up with
executive and regulatory agency promulgation of our laws. If we do not review
these regulations, then we are abdicating our constitutional powers.
There is a general recognition that Congress is not doing enough oversight.

Congress is now in a position where it must increase its oversight activity, if it

wishes to retain a significant policy making role in our society.
In recent months, we have seen great strives being made in Congressional over-

sight. The establishment of the Joint Study Commission on Budget Control along
with the reporting of the Budget bills by the House Rules and the Senate Gov-
ernment Operations and Rules and Administration Committees followed by the

passage of the Congressional Budget Bill by each House is an indication that
the Congress is on the way to establishing additional vehicles for oversight.
These new vehicles include the Congressional Budget Office, oversight subcom-
mittees on each authorized committee in the House and an OflBce of Program
Analysis within the General Accounting Oflice. My bill offers the next logical

step in our efforts to regain the lost authority.
The particular technique of congressional oversight that my bill, S. 2258,

uses is the congressional veto. As I have mentioned earlier this is a well estab-

lished oversight technique. There are over 30 instances where this technique has
been enacted into law.

I do not pretend that all the answers are currently known about the manner
in which this legislation should be implemented. S. 2258 and its companion
House bill contain the basic structural components for the needed reforms. But
what we must do is study such issues as : the definition of rules, procedures and

regulations ; should prompt judicial action be mandated in challenges to the con-

gressional veto under this bill, as we have done in the Federal Election Com-
mission's legislation ; and what time frame should we use for counting the days
for executive, regulatory, congressional formulation and review of these rules

and procedures? This is an especially knotty issue—we do not want to slow down
the rule making process, but speed it up !

These and many other questions must be resolved by careful but prompt
study.

T am hopeful that we will see this legislation enacted into law before the end
of the Congress. The time has come for the Congress to stand up to the bureau-
crats and say "We are back in the game. We want to make sure that our leg-

islative intentions are implemented. And by working with us the people are going
to be a lot better off!"

Statement of Hon. Joe D. Waggonner, .Tr.. a Representative in Congress From
THE State of Louisiana

Mr. Chairman. I would like to thank the Subcommittee for holding this hear-

ing on H.R. 3658 and related bills to establish Congressional review over admin-
istrative rulemaking procedures.
Without a doubt, this is an area of great concern to a wide segment of citizens

throughout the country. Small businessmen, education administrators. State
officials and concerned citizens from any district over the years have contacted
me objecting to rules and policie's set down by various bureaus and agencies.
What can we do about this or that new regulation, is a question we all hear.

In handling their cases. I have discovered that specific rules in question often

have gone far beyond the original intent of Congress in passing the law. It is

diflScult to explain to a constituent, who is wrapped up in a new layer of bu-

reaucratic red tape, how civil servants can establish and implement far-reaching
new regulations with nothing to back them up but a vague passage in some law
passed by Congress. But this happens often.

I am pleased that this Subcommittee will address this important matter, and
I am confident that some i^ublic relief from excesses in administrative rule-

making will be forthcoming.
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Mr. Chairman, this is an issue which has attracted the attention and support
of people of diverse political persnasioris. On the one hand we hear charges of

overzealous Federal regulators applying arbitrary and capricious regulations
harmful to business or education ;

while on the other, we hear allegations that

industry and the various agencies responsible for regulating them have Ijecome

too cozy. Obviously, sound arguments can be presented for both sides. But some-

where in between there is a meeting of both opinions, and that is, something
has to be done to effectively oversee the making of rules and regulations by the

Federal agencies.
In my opinion, it is wrong for Congress to think that once a new law is passed,

our resiJons-ibility as legislators has ended. In delegating the rulemaking powers
to an agency, we have an obligation to exercise thoughtful control over the

employment of that enormous power. It is not enough to leave the final decisions

of Congressional intent up to the Judicial Branch when these regulations are

questioned. The judicial process as a recourse for private citizens and businesses
alike is a slow and expensive one.

Congressional oversight committees have the responsibilities as watchdogs of

how the agencies spend the tax money we appropriate. But too often, they are
unable to deal with regulations promulgated by the agencies, unless there is

enough controversy to merit their attention. And even then it is sometimes too
late to correct mistakes made by the agencies without resorting to Congres-
sional action in the form of legislation.
There is no better place to prevent overregulation and abuse of the rule-

making authority than before the proposed rules are adopted as official policy
and carry the force of law. At this stage of the process, Congress is able to

correct misinterpretations of its original intent and prevent costly miscarriages
of the rulemaking authority. And this is the area addressed by this legislation.
Government regulation by bureaucratic directive has clearly mushroomed.

Last year, for instance, more than 6,000 regulations were adopted by 67 admin-
istrative agencies, bureaus and departments. During the same period of time,
there were only about 600 legislative acts pas.sed by Congress. Government keeps
growing larger to take over authority delegated by Congress to a swelling
bureaucracy.
By way of example, let me cite the Privacy Act of 1974, which went into

implementation last month. I am sure there are members of this Subcommittee
who have had some of the same exasperating experiences with the operation of
this law that I have had. What began as a small 14-page law, P.L. 93-579, was
interpreted and regulations proposed in SO pages of the Federal Register in

July by the Office of Management and Budget. This was followed by more than
3,000 pages in the Federal Register announcing implementation by various
agencies, commissions and departments.
One of the problems I have experienced, and other Members have too, is in

OMB's interpretation of one small section of the privacy legislation. 0MB de-
clared that it would be against the law for Congressmen to receive personal in-

formation concerning individual constituents from the Federal agencies which
have the files, without first obtaining written permission from the constituent

seeking help. In short, we, as elected oflBcials, were told that we would henc-eforth
not be able to get necessary facts and information to assist the people we were
elected to represent. This is outrageous and clearly not the original intent of
Congress in passing the law. I am sure that a careful reading of the legislative
history will bear this out.

How many Congressmen who voted for the worthy intention of protecting in-

dividual privacy thought that it could be interpreted as prohibiting them from
helping their people? But it has.
The usual reason constituents seek help from their Congressmen in the first

place is because they have become so entangled in the mass of bureaucratic red
tape that they see no other way out. We are supposed to be able to cut through
the red tape, but now we also find ourselves entangled with bureaucratic edicts.

After an outcry from angry Congressional offices and the threat of legislation
to correct the regulations, 0MB has reissued new directives to correct the situa-

tion, which should not have arisen in the first place. But even with new regula-
tions, an 0MB official informed me that it would probably take months before the
word filters down to lower level bureaus. Hopefully this problem can be worked
out administratively. But what of all the thousands of other regulations which
have caused untold problems for people who either have to learn to live with
them or go to court?



232

Mr. Chairman, I will not belabor the point. There are many examples of rule-

making gone overboard, and of people not being able to get relief without going

bankrupt fighting for their rights in court.

My main reason for offering this short statement is to make this point: We
have an opportunity with this legislation to bring the Federal regulation making
process back under the watchful eye of Congressmen who made the laws in the

first place. This would be a step toward reasserting our rightful authority in the

legislative process to oversee the disposition of the laws we make. We owe this

to the people who have entrusted us to represent them.
This is good legislation, and I hope the Subcommittee will act favorably

upon it.

Thank you.

Statement of Hon. W. Henson Moore, a Representative in Congress From
TPiE State of Louisiana

Mr. Chairman and members of the Subcommittee, H.R. 10166 sponsored by
Congressman Del Clawson and others including myself addresses one of the most

frequent complaints I receive from my constituents ; far-reaching regulations
that have been promulgated by federal departments and agencies. This bill would
simply allow either the House or the Senate to reject any proposed rulemaking
change by a federal bureaucracy 30 days prior to implementation of that change.
Some have called this procedure a legislative veto, but I prefer to call it a
restoration of proper Congressional checks over the vast expanse of government
by regulation rather than by law. As we all know, the only way the Congress
can currently rescind or annul bureaucratic decision-making that is inconsistent

with legislation passed by Congress and signed into law by the President is to

pass a new bill, subject it to the elaborate network of House and Senate sub-

committee hearings and legislative markup followed by the same procedure on
the part of a full committee, and then wait until a gap opens in the long line of

bills waiting for floor action. This procedure is standard in both the House and
the Senate, and is followed by appointment of conferees, approval of a conference

report, and so forth until the measure is finally signed by the President. Due to

the intense competition for floor consideration among supporters of bills that

have been acted upon in committee, it is understandable that Congress would be
unable to clear a measure to rescind or alter a proposed rulemaking action

before its implementation. The present machinery of Congress cannot cope with

confining timetables and H.R. 10166 corrects this flaw. Moreover, it puts the
bureaucracies on notice that Congress can say "no" within the time allowed.
A prime example of the need for H.R. 10166 is embodied in the legislative

history of Congressional action to postpone HEW regulations outlining new and
stringent child-staff ratios for day care centers. HEW's proposed rulemaking
change could have forced nearly 250 private day care centers in Louisiana out
of business simply because they could not afford to hire more staff as required
in the new regulation. Moreover, ample evidence exists that Louisiana day care
centers are meeting the needs of our children adequately and on a cost-effective

basis. The new regulations were implemented October 1.

The House Ways and Means Committee expressed its disapproval of the pro-

posed child-staff ratios when it reported H.R. 9S03 out of Committee on Septem-
ber 24. The Committee language of H.R. 9803 would delay implementation of the
new regulations for six months. The measure passed the House on September 20

by voice vote. If H.R. 10166 had been operative. House rejection of the proposed
regulation would have been sufiicient to put it to rest and notify HEW that it

must go back to the drawing board to come up with a more workable and
practical policy. As this was not the case, the Senate Finance Committee received
H.R. 9803 on September 30, one day before the new regulations were scheduled
to go into effect. It could not meet the October 1 deadline and the Senate's in-

action left many private day care center operators wondering if the HEW regu-
lations or the House rejection of them should be followed. On October 9, the
measure was approved in final form and under a new bill number (H.R. 7706).
It became Public Law 94-120 on October 21, three weeks after the new regula-
tions had been on the books without any binding word of Congressional objec-
tion or delay.

This is only one example as to the desperate need for additional Congressional
review and oversight with respect to department and agency rulemaking activity.
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other instances can be cited where the provisions of H.R. 10166 are just as im-

portant. With this in mind, I fully support and request prompt action upon
H.R. 10166 by this Subcommittee.

American Osteopathic Hospital Association,
Park Ridge, III., October 21, 1975.

Hon. Walter Flowers,
Chairman, Subcommittee on Administrative Lmc and Governmental Regulation's,

U.S. House of Representatives, WasJiington, D.C.

Dear Mr. Flowers : The American Osteopathic Hospital Association wishes to

go on record expressing its concern over the increasingly heavy burden imposed
on hospitals and the health delivery system due to administrative rule making
processes and procedures.
The American Osteopathic Hospital Association represents 210 osteopathic

hospitals throughout this country. In 1975 these 210 hospitals, which include

approximately 25,000 beds, will spend in excess of $900 million as they treat

in excess of 10 million patients.
The osteopathic hospitals, as community hospitals serving the health care

needs of millions of Americans throughout this country, are concerned with the

multiplicity of federal agencies and departments which issue regulations di-

rectly impacting on the operations of our hospitals. We share a similar view
with the American Hospital Association and other groups that view the system of

federal rule making as largely uncoordinated and often arbitrary—oftentimes

creating substantial costs and administrative burdens which can have a delete-

rious effect on the capacity of health care institutions to provide quality health
care to citizens.

We are aware of several legislative proposals which would provide for a

continuing oversight of administrative rule making by the Congress :

(1) H.R. 365S/S. 1678—introduced by Rep. Elliott Levitas (D-Ga.) and
Sen. James Abourezk (D-S.D.) would provide that certain rules published
in the Federal Register could not take effect for 30 days, during which time
either House or Senate could disapprove the rules by simple resolution. In
the absence of such negative action, the rules would go into force without
any inference of congressional approval.

It should be noted that the Levitas/Abourezk bills which provided the
initial focus on this problem have two limitations which would substantially
restrict their application. First, regulations which relate to loans, grants,
benefits or contracts are excluded from the provisions of the bills. Second,
regulations covered by these bills would carry "criminal penalties" for
violations. Most regulations related to health programs impose the sanction
of non-participation or loss of funds on violators rather than criminal

liability. The authors of each of these bills understand our concerns and have
evidenced flexibility in consideration of this problem. In view of these

limitations, however, the American Osteopathic Hospital Association sup-
ports appropriate amendments to H.R. 365S/S. 1678 in order to eliminate
these exclusions.

(2) H.R. 8231/S. 2258—introduced by Rep. Del Clawson (R-Calif.) and
Sen. Bill Brock (R-Tenn.) would provide that regulations be placed before

Congress for 60 days during which time either body could disapprove them
by simple resolution. In the absence of negative action, the rules would
become effective. We support these bills as introduced.

In summary, the American Osteopathic Hospital Association strongly be-
lieves that a formal mechanism for Congressional review of administrative rule

making is necessary and an overdue reform of current procedures. We view this
as only one step of many which must be taken to bring about a more rational,

logical, economical process by which administrative rule making is developed
to implement the laws enacted by Congress.
We appreciate the fact that your Subcommittee is considering this issue in

hearings later this month, and we respectfully request that this letter be made
a part of that record.

Sincerely,
Michael F. Doodt,

Executive Director.
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October 28, 1975.

Memorandum to : Subcommittee on Administrative Law and Governmental Rela-

tions, The House Judiciary Committee.
From : Prof. Arthur S. Miller, National Law Center, The George Washington

University.
Re : H.R. 3658, 94th Congress, 1st Session.

1. This memorandum analyzes H.R. 3658 from two perspectives : first, its

constitutionality ; and second, its wisdom.
2. At the outset, I should like to state my qualifications for making this

statement to the Subcommittee. I have been a professor of constitutional law and
of administrative law since 1953

;
until 1961, I was on the faculty of Emory

University Law School ; since 1961, I have been on the faculty of the National
Law Center of The George Washington University. I have written four books
on constitutional law and co-authored a book on the Department of Justice. In

addition, I have published more than 70 articles dealing with public law
generally and constitutional law and administrative law specifically. For five

years I was a Consultant to Senator Sam J. Ervin's Subcommittee on Separa-
tion of Powers, Senate Committee on the Judiciary, and was Chief Consultant
to the Senate Select Committee on Presidential Campaign Activities (the Water-
gate Committee).

3. Constitutionality of H.R. 3658: Whether the bill is lawful under the Con-
stitution is essentially a question of separation of powers. Although the Con-
stitution contains no express provision setting out in detail the relationships
between Congress and the Executive, it is clearly within the spirit of the funda-
mental law that law-making is a shared power. All the national government, for
that matter, involves shared powers, for "separation of powers" is really a mis-
nomer : The Constitution establishes "separate institutions sharing powers"—
quite a different thing. This means that no one branch has uncontrolled power ;

each branch is subject to some sort of check from one or both other branches.
That much is elementary learning. But what emphatically is not elementary

is the extent to which Congress may condition delegations of power to the public
administration so as to retain what has come to be called the "legislative veto."
There are, of course, numerous statutes that do attempt to impose a legislative
veto upon administrative actions; and I understand that the Subcommittee has
been furnished with a complete listing of them. I do not know of any Supreme
Court case on point (the closest is Springer v. Philippi7ie Islands, 277 U.S. 189
(1928)—hardly a precedent, and surely not a binding precedent, in present
context). Accordingly, resort must be made to fundamentals.
The following matters seem to be relevant: (a) Congress, under Article I, has

the law-making power; (b) Congress, however, can delegate its law-making
power; (c) delegations under the Panama Refining and Schcchter Poultry cases
in 1935, cases which have never been overruled expressly, must be canalized
within recognizable boundaries

; they must, that is, conform to an intelligible

principle so that it can be determined if the delegate (the administrative agency)
is acting within the scope of its lawful powers or, conversely, is acting ultra

vires; (d) the Supreme Court, however, has validated delegations made under
the loosest of standards or even mider no standards at all, with the result that
the "intelligible principle" doctrine has in fact been overruled sub silentio; see

Davis, Administrative Law Treatise chap. 2; (e) Under Article I, Section 8,

Clause 18 of the Constitution, Congress has power to make all "necessary and
proper" laws not only to carry out its own delegated powers but also, in the
second and often forgotten second part of Clause 18, the powers vested in other
officers and departments of the national government: (f) the "executive func-
tion" or "executive power," under Article II is noteworthy for its silences ; how-
ever, pursuant to the Steel Seizure Case of 1952—the leading judicial statement—•

executive powers must be in accordance with the express provisions of the Con-
stitution or with a statutory grant of power (see the opinion for the Supreme
Court by Black, J.) ; (g) there is no power in the President to direct or control
decisions of the so-called independent regulatory commissions, but the Office of

Management and Budget does have certain budgetary and other powers over the

commissions; (h) under Article I. Section 7 of the Constitution "every order,
resohition, or vote to which the concurrence of the Senate and the House . . .

may be necessary . . . shall be presented to the President . . ." for his approval
or veto ; to my knowledge, attempted legislative vetoes have never been litigated
under this section, but a number of Presidents, and their Attorneys General, have
taken the position that a requirement for submission to Congress of proposed
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executive actions is invalid under the doctrine of separation of powers; (i) pos-

sibly it could be argued that signature by the President on a bill containing a

legislative veto provision, such as H.R. 3G5S, could be construed as a waiver by
the President of any objection to the "legislative veto"—provided that the presi-

dential approval is not accompanied by a statement expressing reservations about
the legality of the legislative veto; (j) standing to challenge judicially a re-

fusal to adhere to the terms of H.R. StjoS would presumably be available to any-
one adversely affected, within the terms of the Administrative Procedure Act, by
agency action; (k) administrative rule-making is necessary if the urgent tasks

of government are to be accomplished.
Balancing the foregoing considerations, it is my opinion that H.R. 3658 is

constitutionally valid. The main, perhaps only, barrier is (h), above, dealing
with Article I. Section 7 and the President's veto power. Since H.R. 3658 is a

relatively small step, dealing only with administrative rules carrying criminal

sanctions, it seems likely that it would be upheld, when and if challenged in the
courts. I see no reason why the bill should be invalidated, particularly since

Article I, Section 8, Clause 18 gives express authority for Congress to pass such a
statute. If Congress can legislate—and this no one denies—to impose criminal

sanctions, then it can condition any delegation of power to an administrative

agency. There is a doctrine of unconstitutional conditions in constitutional law,
but by and large that refers only to conditions which run afoul of express con-
stitutional provisions ; H.R. 3658 does not do so, for at most it sets up a system
of possible partial repeal of a statute. Congress has unrestricted power to repeal
any statute.

4. Wisdom of H.R. 3658: The basic criterion is whether such a bill will un-

duly or unreasonably hamper the effective operation of the administrative process.
It is difficult to see how it could. Speed, the myth to the contrary notwithstand-

ing, is not characteristic of the public administration. Several decades ago, prin-

cipally in the 1930s, high hopes were expressed that administrators could and
would act expeditiously, but those hopes—for several reasons, not all attributable

to the bureaucracy—have not been fulfilled. There is, in addition, a built-in safety
valve permitting rapid action in the provision allowing "the agency for good
caiise" to act without regard to the subsection 553(b).

Congressional review of proposed rules would, furthermore, effect a measure
of accountability not now present upon the public administration. Unaccountable

power is irresponsible and contrary to the basic values of American constitu-

tionalism.
There can be little doubt about the wisdom of H.R. 3658. (Cf. Davis, Discre-

tionary Justice (1969).)
5. Other matters: The following relatively minor, but nonetheless important,

matters merit inquiry :

(a) "Criminal sanction" is not defined. Section 3(f) (2) uses the term "criminal

penalty," but does not define it. The line between civil and criminal punishment
is not clear. Cf. Kennedy v. Mendoza-Martinez, in which a divided Supreme
Court held tliat a deportation order was punishment in the constitutional sense,

requiring notice and hearing and the rest of the elements of due process. The
point is that H.R. 3658 should define the term.

(h) The provision for "thirty calendar days of continuous session of Con-

gress" should, in my judgment, be changed to deal with : (a) a designated num-
ber of legislative days; and (b) times when Congress is in recess. What hap-
pens, for example, when Congress, as is its wont, takes the month of August off?

And does H.R. 3658 contemplate Congress being in session all year? If not, then

provision should be made for lengthy adjournments or recesses. Furthermore,
does a brief recess—say, of three or four days—count in the thirty days? The
point became important a few .vears ago when President Nixon pocket-vetoed
some bills over the Christmas holiday. See Kennedy v. Sampson (U.S. Court of

Appeals).
(c) Since the procurement activities of the Pentagon are so important, should

it not he desirable to amend Section 553(a) (1) so as to make that paii: of "mili-

tary" functions subject to H.R. 3658. The same might be said for certain func-
tions of the State Department. That suggestion of course relates to the "con-
tracts" exception. A question that should be explored here is whether the list of

businesses barred from bidding on government contracts, etc.—the so-called

"blacklist"-—is not in the nature of a criminal penalty. In other words, there are
sanctions other than fines, etc. that should be examined. CF. United States v.

Rohel, on the industrial security program of the Pentagon ; also Greene v. McElroy
and United States v. Greene, on the same matter.

63-550—76 16
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id) What does "good cause" mean? and what does "contrary to the public
interest" mean? Isn't it about time that Congress either: defined such terms

itself, within broad parameters or required the public administration to do so

by way of an interpretative rule? I so believe.

(e) How is H.R. 3658 to be monitored? Can Congress rely on the bona fides

of the public administration to faithfully execute this law? I am inclined to

doubt it. Without impugning the integrity of anyone, Congress cannot proceed
on the assumption that merely because a law is passed it will be enforced or

obeyed. This means, to me, that some monitoring agency should be established—
either Congress itself, or perhaps the General Accounting Office, or some new
institution. In this latter connection. Senator Hartke has had a bill for some
years calling for establishment of a lawyer for Congress. Perhaps the monitoring
function could be made a part of the duties of such an office, should Congress
create it. That it should be created is to me obvious, for who, for example, is to

litigate separation of powers disputes for Congress? It will not do each time to

hire outside counsel. CF. the Impoundment Control Act of 1974, 31 U.S.C. Sees.

1401 et seq; Sec. 1406 charges the Comptroller General with the duty of insti-

tuting court action when impoundments occur.

American Dental Association.
December Jf, 1975.

Hon. Walter Flowers,
Chairman, Subcommittee on Administrative Laic and Governmental Relations,

Committee on the Judiciary, Rayhurn House Office Building, Washington,
D.C.

Dear Mr. Chairman : I am writing to express the views of the American Dental
Association concerning the variety of proposals before your subcommittee which
would provide for Congressional review of administrative rules and regulations
or would otherwise amend the Administrative Procedures Act to provide more
meaningful public and other input into the development and promulgation of

administrative rules and regulations. I would appreciate having this statement
inserted as part of the subcommittee's record on these proposals.
The dental profession is keenly aware of the concerns which have given rise

to this legislation and is in full sympathy with the intent of these bills. The last

ten years have seen an unprecedented increase in the development of major
legislative proposals which involve the health care field. These programs have
involved virtually every aspect of health care in the United States. Very often
this legislation has been extremely complex. These laws will have an enormous
impact on the way in which health care is delivered in this country. Obviously
the implementation of these programs has been of crucial interest to the dental

profession. This implementation has been accomplished primarily through the

development of rules and regulations by various agencies of the Department of

Health, Education and Welfare.
Your committee already has been presented with numerous instances of abuse

of regulatory authority. Increasingly, the result of this abuse, whether it is in the

form of regulations which are in opposition to Congressional intent or regulations
which exceed the Congressional authority has seen challenges to these regulations
through the courts. In a large number of these suits the final verdict has been

against the Department of HEW and its regulations. A prime example is the
Social Security Amendments of 1972 (P.L. 92-603), one of the most controversial

health laws ever enacted. Its implementation has been interrupted on several

occasions due to lawsuits.

We are firmly convinced that much of this delay, controversy and abuse in

the implementation of federal legislation could be avoided if there were more
satisfactory procedures for comment on federal rules and regulations and if there
could be an intermediate step in particularly significant cases allowing for Con-

gressional review of the federal regulations. At the same time, we understand
the potential complexity involved in Congressional review of the regulatory ac-

tivities of the Executive branch of government. Accordingly, we feel that the

emphasis for amendment to the Administrative Procedui'es Act should be on

making the opportunities for public review and comment more equitable. How-
ever, some form of Congressional review should also be available as a final step
before court action.

In particular, we would urge that the Administrative Procedures Act be ex-

panded to apply to all proposed and final rules and regulations, including regu-
lations that involve public property, loans, grants, benefits, or contracts. These
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are the kinds of regulations which most often apply to health laws. They are
presently excluded from the Administrative Procedure requirements. In addition,
we would urge that the comment period allowed on all proposed rules and reg-
ulations be at least 60 days with a procedure established for an extension of at
least 30 days in the case of particularly complex matters. Emergency authority
for a shorter comment period should be retained but should be restricted to

apply in only very limited situations.
In addition, we think it is imperative that when final rules are published

which differ significantly from the regulations as they were initially proposed,
these so-called final regulations should also be subject to a reasonable comment
period before final promulgation. Ile%'ised regulations should be treated as if

they are newly proposed. We also believe there should be imposed upon the
agencies a requirement to describe more fully the rationale applied in cases
where suggested comments are not followed. We believe this can pro^-ide a clear

understanding of the regulations as developed by a particular agency.
The issue of Congressional review is exceedingly complex. We are concerned

that a provision authorizing Congressional review of all regulations could become
cumbersome. At the same time, there are regulations which should be subject to

Congressional re\'iew. We would urge that all regulations be subject to i>otential

Congressional review and not just those which would impose a criminal sanction
for their violation. However, in order to prevent potentially spurious referrals
in order to delay the implementation of a regulation, we feel that such referral
should not occur unless at least a given percentage of the members of the com-
mittee which drafted the original legislation vote for such referral. Perhaps this

percentage should be fifty percent or maybe less. However, referral should not
be allowed on the basis of one member's request.
As indicated above, we do have great concerns with the potential for abuse

of the regulatory process and the effects this can have on the dental profession
ag well as on all aspects of our lives. We strongly urge support for measures
which would broaden the ability of the public to react to proposed federal regu-
lations. The provisions of H.R. 10301 are compatible with our concerns and would
make significant improvements in the procedures required for implementation
of an agency's rule or regulation. In addition, we do supxwrt a level of re\iew

authority in the Congress as a means of assuring that Congressional intent is

followed in the rule making process.
We thauk you for this opportunity to present our views to the subcommittee.

Sincerely yours,
Paul W. Kuxkel, Jr., D.M.D.,
Chairman, Council on Legislation.

Board of Supervisors, Cou>'ty or Los Angeles,
Los Angeles, Calif., October 24, 1975.

Hon. George E. Danielson,
Congressman, 30th District,
S79 South Atlantic Boulevard,
Monterey Park, Calif.

Dear George : Thank you for your letter of October 14 advising that the Sub-
committee on Administrative Law and Governmental Relations of the House
Judiciary Committee is holding hearings to determine Congressional action in
the area of administrative rulemaking. I commend you and the members of the
Committee for undertaking this most necessary action.
We in local government are becoming more dependent on various funds allo-

cated by the Federal government. These, of course, include Federal Aid Highway
funds, housing and development funds, welfare, revenue sharing, in fact funds
in almost every area of local concern.
This increasing dependence of local government requires constant vigilance

by both the local officials and the Congress of the United States. We at local

government must be concerned with the propriety and complete local integrity
in the expenditure of these funds in accordance with the intent and purpose of
the Congressional designations. You and your colleagues must, as you have
expressed to me, be concerned that you do not detroy or usurp existing govern-
mental structures.
There is a delicate balance that must be maintained in the administration of

Federal Aid local programs. I am sure that these programs can be properly
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administerecl and their objectives achieved under our existing forms of govern-
ment. If any adjustments in the governmental structure are required, I am sure

that Federal, state and local legislators exclusively should implement and carry

out sucli adjustments.
Our concerns about the Federal bureaucracy are well outlined in Red Tape

III, which was developed jointly by representatives of the cities, counties and
others involved in the Federal Aid Highway Program. That document and my
letter of September 30, 1975, outlines my individual concerns about the Depart-
ment of Transportation. I am convinced that their bureaucratic, dictatorial

attitude can only be contained by Congressional action. I sincerely hope that you
and your colleagues will tal^e prompt and effective legislative action to restrain

and contain this usurping of Congressional authority by federal agencies.
In your letter, George, you expressed doubts as to the propriety of Congres-

sional review of administrative rulemaking. In my opinion, this kind of review
is essential. Experience indicates that Federal administrative bureaucrats apply
their own interpretations to laws enacted by Congress. To me it appears proper
for the Congressional committee who instituted the concept and enacted it into

law to review the regulations controlling that law to insure compliance with
Congressional intent.

If these comments can malve a contribution toward resolving tliis problem, I

would be pleased if you would put them in the record as I feel very strongly
about this matter.

Very truly yours,
Pete Schabarum,

Supervisor, First District.

Statement of McNeill Stokes, General Counsel of the American
Subcontractors Association

Mr. Chairman and Members of the Subcommittee : I am McNeill Stokes,
General Counsel of the American Subcontractors Association, which is a national
association having a membership of approximately 5.000 subcontractors and
represents subcontractors in all sulicontracting fields. Our firm also represents
on a regular basis several hundred individual clients who are contractors in

the construction industry. On behalf of the American Subcontractors Associa-
tion and as an individual lawyer who often represents contractors in the con-
struction industry subject to numerous federal regulatory schemes, I support
the passage of H.R. 3658, H.R. 8231, or similar legislation which may result
from the deliberations of your subcommittee.
A clearly discernible fourth branch of government, the administrative rule-

makers and adjudicators and regulatory agencies created by Congress, has
evolved in the recent past with alarming swiftness. Even more alarming is the
future growth of this "branch" of government which is destined to be if Con-
gress does not take swift action to control it. We do not argue with the need
for the administrative process to fill in the gaps left in tlie broad regulatory
language of Acts of Congress by necessity. However, v\-e do emphatically feel

that the official in charge of implementing Congress' legislative will through
administrative rules should be directly responsible to Congress, and thereby
more directly responsible and answerable to the people of the United States.
We liave seen the results of this laclv of responsibility and congressional

control in the administrative rulemaking which has taken place by the Depart-
ment of Labor under the authority of the Occupational Safety and Health Act
of 1970. Employers must comply with the safety and health standards which
have been promulgated under this law by the Secretary of Labor and have
thereby become the "law of the land." The vast majority of these standards were
hurriedly passed, within a matter of weeks, without any consideration as to
their practical, economic or safety effect on employers. The Secretary of Labor
incorporated approximately 100,000 safety regulations from over" 300 "con-
sensus" standards with no adequate investigation into their complexity or in-
tended applicability. An unbelievably extensive library would be required of
every employer in the United States in order to comply with even the standards
applicable to individual employers.
Moreover, even if they had all of the applicable standards available, the em-

ployers cannot understand what is required in many cases. Many of the standards
appear absurd from a safety or engineering viewpoint. For example, one of our
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clients in Atlanta, Georgia, received a citation and proposed penalty for violating

a standard prohibiting putting ice in direct contact with ice water. This stand-

ard has subsequently been eliminated, but as ludicrous as this example seems,

it is a very serious matter to the employer who is on the receiving end of the

penalties assessed by the Federal Government, who is forced to prove himself

innocent at great expense.
The cost to employers in the United States to come into compliance with the

safetv and health standards promulgated under the Occupational Safety and

Health Act is, and will continue to be for many years to come, staggering. The

Secretary of Labor has turned the Occupational Safety and Health Act through
his administrative rulemaking power into a national building code containing

the most stringent, and in many cases completely unnecessary, building code

requirements ever promulgated. Most importantly, existing structures do not

comply with many of the standards for types of building construction and con-

struction material". Except for the national electrical code, the Secretary of Labor
did not even see fit to include a "grandfather clause" which would exempt exist-

ing buildings. Consequently, practically every commercial building in the United
States needs to be substantially modified, at a cost in the billions of dollars, to

come into compliance with the standards promulgated by the Secretary. Yet,

these same buildings complied with all of the local building codes and standards

at the time of the construction of the building.
The standards incorporated by the Secretary are not only extremely complex

and in many cases completely out dated, but many are also unbelievably vague,

laying no standards by which an employer can govern its conduct other than
the determination of the inspector in the field. Such a result was clearly fore-

seeable from OSHA's adoption into law of the voluntary consensus standards
which represented goals, not mandatory practices. As Commissioner Robert
Moran of the Occupational Safety and Health Review Commission has stated :

Few, if any, occupational .safety standards written prior to 1971, were
meant to be mandatory. They were goals, which even the people who par-

ticipated in the writing of the ANSI and NFPA standards did not pretend
to live by. Both organizations included specific disclaimers in each publica-
tion of their standards. . . . It's no wonder that so many of them looli silly,

or down right arbitrary, or totally unenforceable when, in 1971, they were
hastily adopted by OSHA as the law of the land.

Roofing contractors certainly have found out what Commissioner Moran is

talking about. They have been cited hundreds of times and assessed thousands
of dollars for failing to adequately guard the edges of an "open-sided floor".

Yet, roofers can tell you that they have never worked on a floor in their lives.

In a series of cases in the Courts of Appeals being handled by our firm, the
lead case being Diamond Roofing Company, Inc. v. Secretary of Labor, et al.,

the issue to be determined by the Court is whether a "roof" is a "floor". In the

meantime, the Secretary of Labor has stepped up his efl'orts in citing roofers
under this standard, even to the point of charging willful and repeated viola-
tions. This has occurred without the first decision by any court in the land ruling
that a "roof" is a "fioor". and without any reference to the word "roof" in the
standard promulgated by the Secretary of Labor.
A favorite regulation to cite in any situation which is not specifically covered

by another regulation is the "personal protective equipment" standard. The
"personal protective equipment" standard in the general industry standards,
which is one of the most frequently cited OSHA standard, requires that "Pro-
tective equipment . . . shall be . . . used . . . wherever it is necessary by reason
of hazards of processes or environment." Among the hazards for which OSHA
has used this standard to cite employers are : muriatic acid, cut lumber, logs,
paint, electrical power lines, pinion gears, slaughter house eriscerators' knives,
auto parts, Stoddard solution, boxes of freight, wheels on material handling
equipment, and reciprocating power saws and ash.

Protective equipment required by this standard according to OSHA inspectors
include : ordinary industrial coveralls, hard hats, rubber aprons, spiked "caulk"
boots, safety shoes, a counter-weight door, and a tire-changing cage. Commis-
.sioner Moran has observed that "If OSHA truly believes that tire cages, spiked
boots, counter-weight doors, and steel mesh gloves are necessary to protect
employees from injury, then it ought to come right out and say so."
Some of these abuses in the standards promulgated by the Secretary of Labor

in this field can be remedied to some degree by legislation currently proposed
in the Congress, i.e., requiring economic impact statements for proposed regu-
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lations, requiring grandfather clauses for existing buildings or machinery, pro-

viding for exceptions to the standards in cases when it can be demonstrated
that the regulation is not applicable to a particular worli situation. Further, of

course, court decisions will help shape a reasonable interpretation and applica-
tion of the standards promulgated by the Secretary of Labor. However, these
remedies are make shift, after the fact remedies whicli would not be necessary
if the federal agency did not have the authority to wholesale promulgate regu-
lations with no prerulemaking control by Congress or the courts. Further, the

Secretary of Labor under the Occupational Safety and Health Act has also not
been amenable to receiving industry input into the development of standards,
wliich is another key problem with the unbridled authority given to the
administrative agencies.
Our firm recently handled a case in which the National Roofing Contractors

Association challenged the Secretary of Labor's roofing regulation which was
adopted with the advice and consent of the statutory Construction Safety
Advisory Committee, set up by Section 7(b) of the Occupational Safety and
Health Act. M granting the Secretary of Labor the widespread powers he has
under OSHA, Congress required in tlie Act that an advisory committee be set up
which "... shall include among its members an equal number of persons quali-
fied by experience and afBliation to represent the viewpoint of tlie employers
involved. . . ."

Despite the fact that every one of the persons representing comstruction

employers on the committee during the promulgation of the roofing regulation
in question was affiliated with a general contracting firm, the Secretary failed to

appoint a roofing subcontractor representative or any type of subcoaitractor

representative at all, which were the only contractors affected by this regulation.
General contractors hire out roofing worlv and neither they nor any of their

employees are involved in roofing work ; tlierefore, in the terms of the statute,
a general contractor representative is neither qualified by experience nor by
afiiliation to represent the viewpoint of roofing subcontractors.

Nevertheless, the Secretary of Labor denied the roofers their statutory entitle-

ment to representation, the Court of Appeals for the Seventh Circuit by a two-
to-one decision denied the National Roofing Contractors Association's challenge
to tlie regulation because the court felt that no prejudice to the roofers had been
shown, and the Supreme Court declined to grant certiorari to review the case.

The factual record clearly supported the standard sought by the roofers and
did not support the standard wliich was eventually promulgated, but because of
the lack of direct representation in tlie rulemaking process by interested parties,
the Secretary of Labor promulgated a harsh and unrealistic regulation and,
because of the strict standards of judicial review of administrative rulemaking,
the courts were effectively powerless to remedy the situation.
The horrible consequences of uncontrolled administrative rulemaking are

classically shown in the experience of tlie administration of tlie Occupational
Safety and Health Act, leading to the result of normally law abiding citizens

being economically and technically unable to comply with the Secretary of
Labor's standards and therefore having to take the alternative of defying the
law. This ultimately can only have the effect of undermining voluntary com-
pliance with the regulations and respect for the law, creating a clearly unhealthy
situation.

Congressman Levitas, the sponsor of H.R. 3658, has stated on the floor of the
House that "This bill is not the final answer to administrative and bureau-
cratic problems. It is a first step that needs to be taken." In fact, we note one
problem with the legislation as currently proposed which we would urge the
subcommittee to consider carefully and amend. That problem concerns the

requirement that the administrative enforcement scheme must be administered
by means of criminal penalties in order for it to be subject to the requirements
of the Act. First of all, there is the question of just what constitutes a "criminal
penalty", which is the main issue in a constitutional attack on the Occupational
Safety and Health Act of 1970 currently being waged l)y our firm in the cases of
Frank Irey, Jr., Inc. v. Occupational Safety and Health Review Commission;
et al., a case recently decided in the Third Circuit U.S. Court of Appeals, and
Atlas Roofing Company, Inc. v. Occnpatinnal Safety and Health Review Com-
mission, et al., a case recently decided in the Fifth Circuit U.S. Court of Appeals.
We are presently petitioning the United States Supreme Court to grant a writ
of certiorari and review these constitutional issues. OSHA says that its civil

penalties are not "criminal" because they are labeled "civil". We think that the
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law is clearly that such penalties or fines are "criminal" if they are penal in

nature and effect.

Assuming, however, that the label controls, I think that the passage of a bill

such as H.R. 365S with the "criminal" provision may set off a pell mell rush by
administrative agencies to convert any criminal enforcement schemes to civil

penalties schemes, so as to exempt their rulemaking from congressional control.

In researching the law for Irey and other OSHA cases, we have discerned an
unmistakeable recent trend toward civil penalty statutes, with the express
intent to make enforcement of administrative regulations "easier". Good exam-

ples of this trend are the 1972 amendments to the Shipping Act, and the 1974
amendments to the Child Labor Standards under the Fair Labor Standards Act.

Since it is our position that all monetary penalties, be they "civil" or "crim-

inal", exact punitive and vengeful fines from employers for wrongdoing, I feel

that the excesses which the proposed legislation before this subcommittee is

intended to control are equally undesirable in situations where only civil

penalties are exacted for violation of administrative regulations. Therefore, I

would recommend that this section of the bill be changed to provide "(a) the

violation of which .subjects the person in violation to imprisonment of any
monetary fines or penalty."
The Third Circuit Court of Appeals in the Ircy case expressed extreme reser-

vations about Congress having failed to provide full judicial review of OSHA
enforcement actions. They stated in part "We perceive no over-riding considera-

tion which favors the congressional policy of recent years to insulate adminis-
trative adjudication from the open and searching examination that full judicial
review provides. The necessity for an administrative agency on occasion to sub-

mit its determination to the scrutiny of a jury of citizens would be a helpful
and disciplining experience." Doubtless, this Court and many others as well
would welcome the same occasional searching examination by Congress of

administrative regulations before the agency goes out and enforces them against
the public.

Therefore, the Americajn Subcontractors Association and I heartily endorse

legislation giving the Congress the power to veto or otherwise control adminis-
trative rules and regulations, which in many cases have proved solely to hang
another bureaucratic millstone around the American businessman's neck without
any meaningful benefit. Embodied in the principles of the Magna Carta, the
Declaration of Independence, the Constitution of the United States, and its Bill

of Rights, is a basic concept that government must be by consent of the governed
and that due process of law is essential. Yet. today the fact is that vastly more
rules are made by the decree of an umelected bureaucracy than by the elected
members of Congress. We urge the Congress to take steps to reverse this situa-

tion immediately, and we endorse H.R. 3658 and similar legislation as a necessary
first step toward accomplishing that goal.

Federatiox of American Hospitals,
Washington, D.C., November 13, 1915.

Hon. Walter Flowers,
Chairman, Subcommittee on Administrative Laiv and Governmental Relations,

House Committee on the Judiciary, Rayburn House Office Building, Wash-
ington, D.C.

Dear Mr. Chairmax : On behalf of the members of the Federation of Amer-
ican Hospitals, I would like to submit a statement for insertion in the record in
connection with your recent hearings on Congressional control of administrative
rulemaking. The Federation of American Hospitals is the national association of
investor-owned hospitals, an industry with 1.060 hospitals and over 105,000
hospital beds.
The Federation is in complete accord with the intent of the various adminis-

trative rulemaking measures which have been under the consideration of your
Subcommittee. These bills have attracted perhaps the largest number of co-

sponsors of any legislation introduced so far in this Congress. We believe that
this response is symptomatic of the growing Congressional disenchantment with
the executive departments and agencies which now constitute a regualtory levia-
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tlmu. This disenchantment is also reflected in the increasing number of probing

Congressional oversight hearings as well as a willingness to subpoena and call

to task department heads.
Ever since 1965, with the advent of Medicare and Medicaid, the health care

industry has been even more keenly aware of bureaucratic encroachments into

virtually every aspect of the organization and delivery of medical services. While

it is natural to expect that the federal government would wish to exert controls

over expenditure of fedei'al dollars, increasingly we have seen broad legislative

intent interpreted in an arbitrary, if not contradictory manner, through the issu-

ance of federal regulations. For example, the law governing the Medicare pro-

gram provides for the reimbursement of reasonable costs to hospitals and sub-

sequent regulations define those expenses considered to be allowable for

reimbursement purposes. However, the regulations specifically exclude income

taxes, as well as other legally required costs, that must be paid by investor-

owned hospitals. This is clearly coiitrary to the legislative intent, and illustra-

tive of a case in which the law has been supplanted by regulatory fiat.

Although I have acknowledged our support of the underlying principle of the

administrative rulemaking measures—that of reaffirming the checks which Con-

gress has traditionally been authorized to exercise in dealing with the adminis-
trative branch of government—I do so with a cautionary note. Congress is in the

midst of grappling with a number of extraordinarily complex issues such as the

economy, taxes, and energy—issues which by their very nature assume a top

priority status. Pressing health issues such as manpower, appropriations, and
national health insurance are also under consideration.

However, if Congress succeeds in passing a bill that permits control over the

issuance of federal regulations, it could be counterproductive if members are

continuously diverted from their legislative mandate in order to become a full-

time watchdog. It is difficult to predict how cumbersome the procedures for the
review of regulations would be. Nevertheless, I would like to suggest that a sup-
plementary means of improving the relations between the Department of HEW
and health providers, for example, would be a reaffirmation of the clear Con-

gressional intent that industry advice and cooperation be sought by the Depart-
ment. This was the basis for the creation of the Health Insurance Benefits Ad-
visory Council (HIBAC) by Congress when Medicare was fir'st established. The
Federation believes that the Council's role in the regulatory process should be
clarified and where appropriate, broadened.
We recommend that HIBAC be reconstituted as a 12-member advisory body,

broadly representative of health providers, consumers, and third party payors, a
size that we believe to be more workable than the present 1!) members. The ad-

visory council should meet more frequently and all proposed regulations affecting
Title XVIII should be submitted to HIBAC thirty days prior to initial publica-
tion in the Federal Register. Any regulation which HIBAC determines to be
contrary to the public interest or inconsistent with sound administration of the
Medicare program should be reconsidered by the Secretary prior to initial pub-
lication. Whenever the Secretary rejects the advice of HIBAC, proposed regula-
tions should automatically provide for a minimum sixty day review and comment
period to allow careful examination by both Congressional committees and the
health field. In this way, HIBAC could be an advisory body to both the legislative
as well as the executive branch. This council approach could be modified and
adopted for use in connection with other departments and federal agencies to
assure administrative accountability and industry input.
Along with our colleagues from the American Hospital Association, we are

concerned with the length of time allotted for public comment on proposed reg-
ulations. With few exceptions, a thirty day comment period is provided to the
public following publication in the Federal Register of proposed regulations
issued by the Department of HEW. This is totally inadequate in terms of allow-
ing interested parties in the health sector to assess the regulations and form a
thoughtfully reasoned response to them.
The health industry is regularly bombarded with proposed regulations and

these are often of crucial Importance not only to the institutions themselves, but
to the millions of individuals for whom health care delivery is provided. A prime
example is the issuance of Medicare and Medicaid regulations.

In order to assure that proposed regulations affecting health care are repre-
sentative of sound public policy, it is mandatory that the public and the health
sector as a whole, be given the time to respond with comments and constructive
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recommendations For that reason, we recommend that the period for public

comment be a requisite sixty days.
We believe that through a combination of efforts—entrusting HIBAC with in-

creased responsibility, extending the public response to proposed regulations to

sixty days, and continued Congressional review and oversight of these regula-

tions—the working relationship between Congress, the executive rulemakers,

and the public can be one of cooperation and mutual enhancement.

We appreciate this opportunity to express our views on this vital subject.

Sincerely,
Michael D. Bromberg.
Director, National Offices,

Federation of American Hospitals.

Statement of Hon. Marjorie S. Holt, a Representative in Congress From the
State of Maryland

Mr. Chairman and Members : I thank you for the opportunity to testify on the

bills currently before the Subcommittee which would allow Congress to assert its

proper role in retrieving rights which have been diminished by the excessive and
often irresponsible uses of rule-making power by agencies of the Government.
The abuse of this necessary power has compromised the health of the Republic
and the freedom of its people. Congress must act immediately and substantially
to restrict and to make responsible these excursions into extra-constitutional

lawmaking without regard to the intent of Congress or the needs and rights of

the American people.

Day after day, reports reach offices of Members of Congress detailing horrify-

ing results of regulations applied to businesses, schools, and private individuals.

Although these regulations have been published in the Federal Register, in spite
of comment periods being advertised, the volume and the complexity of adminis-
trative rules are simply overwhelming our citizens. But I am also very much
concerned about the quality and the propriety of many rules without reference
to Congressional mandate, intent, or the wishes and needs of the American
people.

Mr. Chairman, I will be brief and cite only one example to support my conten-
tion. Other Members and citizens will note the excesses of other agencies, but
here I will focus on rules drafted by the Department of Health. Education, and
Welfare defining for its Office of Civil Rights a comprehensive mission never

contemplated by Congress. It will pursue "systematic discrimination," a term
which places every aspect of school operations within the orbit of the Office of
Civil Rights.
In the statement of purpose, HEW proposed to free the Office of Civil Rights

from producing hard evidence of discrimination in individual cases. Instead, it

would concentrate on manufacturing charges of "systematic discrimination"
with statistics, interviews, and subjective analyses.

If recent experience is any indication, a school district could be accused of prac-
ticing racial discrimination if the calculus classes of its high schools contained
insufficient numbers of black students, or if the percentage of black students
disciplined exceeds their percentage of the school population.
Mr. Chairman, I will remind you that these rules come in spite, not because,

of the basic law administered and enforced as a result of Title VI of the Civil
Rights Act of 1964. which prohibits discrimination based on race or national
origin in any federally-assisted program. It also contravenes Title IX of the
Education Amendments of 1972. which prohibits discrimination by sex in edu-
cational programs receiving federal money.
These rules also run contrary to a recent court order governing relations be-

tween the Office of Civil Rights and the local school district of Anne Arundel
County. Maryland, which I represent in Congress.
One does not find any appropriate limitations of the powers of HEW in these

proposed rules of procedure. Indeed, HEW is attempting to achieve through
rule-making what the court would not allow it to achieve in the Anne Arundel
County case.

Mr. Chairman, we must curb these arbitrary and capricious exercises of power
by HEW and by the dozens of other agencies which I suspect are equally con-
temptuous of Congress, the courts, and the American people. Authors of" those
rules should be called to task, agencies should be able to be enjoined, rules
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should be closely reviewed by impartial Congressional oversight groups, and

rules such as those I have described should be struck down.
Mr. Chairman, I urge swift and meaningful control of administrative rule-

malcing during your deliberations.

Statement on Congressional Review op Administrative Rulemaking,
Presented by the American Protestant Hospital Association, October 29,

1975

I am Charles D. Phillips, Ed. D., President of the American Protestant Hospital
Association. The American Protestant Hospital Association represents some 165

Protestant Affiliated health care institutions, homes for the aging, agencies and
1600 personal members nationwide. The APHA's national office is located at S40

North Lake Shore Drive, Chicago, Illinois 60611.

the problem

First, I would like to present a brief historical overview of the development
of administrative rulemaking which affects hospitals. Shortly after the close of

World War II, the Congress in its wisdom determined that this country had a

shortage of hospital beds and that a need existed for newer and more modern

hospitals. As a result The Hospital Survey and Construction Act of 1946, popu-

larly known as the Hill-Burton Act, was enacted, providing governmental assist-

ance through loans, grants, and loan guarantees to entities wishing to build

hospitals.

Along with the construction assistance came the expected repayment provi-

sions. However, unexpected repayment provisions were also promulgated, con-

sisting of meticulous, detailed, ambiguous and sometimes contradictory admin-
istrative rules and regulations. The fourth branch of government was founded.

The next major development in administrative rulemaking which most cru-

cially affected hospitals, and continues to do so today, was the advent of Medi-

care'and Medicaid in the mid-sixties. The original act and each .successive amend-
ment has l)rought a new wave of regulations, some of which have bewildered

and practically overwhelmed hospitals as they sought to implement them. An
enormous set of reporting forms have been issued to assure compliance with the

regulations, necessitating large increases in hospital administrative, accounting
and clerical staffing in order to keep pace. It seems that at about the time the

hospital field l)ecomes familiar with the forms, they become inoperative through
en'ors from the agency personnel in the Department of Health, Education, and
Welfare or because of new amendments to the laws.

As an example, I cite the 1972 amendments to the Medicare-Medicaid law
which created 90 new sections which then had to be implemented through rules

and regulations written and administered by administrative agencies of DHEW.
Some of the 1972 Amendments are yet to be implemented.
DHEW grows larger, but still some agencies decry their lack of adequate staff

to meet Congressional deadlines for implementation. Often the amendments
which are implemented fail to conform to Congressional intent. Regulations are

withdrawn and rewritten, resulting in confusion, useless expense and the in-

abiUty of hospitals to develop programs tailored to meet the needs of their

service areas.
The passage in the early part of this decade of the Economic Stabilization

Act resulted in another deluge of regulations and reporting forms. The health

care industry was as stringently regulated as any other sector, and in fact, kept
under control longer than most other sectors of the economy. The capabilities of

hospitals to continue to operate were so nearly strangled by the regulations that

the industry was forced out of desperation to seek judicial relief.

The American Protestant Hospital Association, after exhausting every admin-

istrative procedure, filed suit against such "arbitrary and capricious" treatment

by DHEW and the Cost of Living Council. The nursing home industry won a

similar suit, and APHA and other hospital groups were moving toward judicial

success when the Congress allowed the Act to expire in April of 1974.

Another example of administrative rulemaking which reflects the problems

hospitals continue to experience was the decision earlier this year by DHEW
to withdraw the Si^% nursing salary differential from the Medicare reimburse-
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nient to hospitals. Agaiu the hospital industry was forced to i-esort to the courts

to block the implementation of a regulation which we believed to be arbitrary
and capricious and outside the intent of Congress. The court ruled for hospitaLs.

Drafters of the Administrative Procedures Act of 1946 may not have envisioned
such a profusion of highly technical rules, guidelines and regulations that have
come to plague rather than promote those to whom they apply. The Department
of Health, Education and Welfare alone accounts for some 40% of all federal

assistance. The need for more efficient implementation procedures has now been

recognized by Congress as indicated by the number of bills recently introduced

which attempt to deal with the problem.

LEGISLATIVE PEOPOSALS

Now I want to call your attention to some of these proposed legislative solu-

tions to the problems of administrative rulemaking. Do they address the concerns
of hospitals V Do they apply to the Department of Health, Education and Welfare
and its 40% of all Federal assistance.

H.R. 3658, sponsored by Rep. Elliott Levitas, and S 1678, the Senate counter-

part sponsored by Sen. Abourezk. provide that when certain Administrative rules

are published by an Agency in tlie FEDERAL REGISTER (Administrative
Procedures Act of 1946, Section 553). the rules could not take effect for 30 days.

During that time, the House or Senate could disapprove the regulations. Con-

gressional action could be extended to sixty days under some circumstances. If

either the House or Senate disapproved, the regulations would be blocked. On
the other hand, if Congress did not act, or failed to adopt a disapproving resolu-

tion, such action would not be construed as approval. Thus, future litigation would
not be precluded.
As far as hospitals are concerned, these proposals are limited. One, the bills

do not apply to regulations related to loans, grants, benefits or contracts and
would therefore exclude oversight of many HEW regulations. Two, the bills

cover only regulations "the violation of which subjects the person in violation to

a criminal penalty". HEW regulations do not carry such a penalty.
H.R. 8231, introduced by Rep. Del Clawson, and Senator Brock's similar bill.

S 2258 would place all proposed regulations before Congress for 60 days during
which time a disapproving resolution could be passed. The ambitioasness of this

approach is a limitation. Can the Congress of 535 persons and thousands of

staff do what the administrative agencies and bureaus can not do with their

hundreds of thousands of personnel. Just the monitoring agency of Congress
would have to be massive.

Finally, H.R. 2277, sponsored by Rep. John H. Heinz, would establish a study
commission to make an overall cost-benefit analysis of all federal regulations
and to report its recommendations to Congress within a year. This approach is

limited in that it does not address the question of how to tailor regulations to

Congressional intent.

LEGISLATIVE SUGGESTIONS

As pointed out above, each of the legislative proposals is limited as regards the

hospital industry. The solutions appear to be somewhat analagous to emission
control devices on automobiles. They are all ''add on" approaches. To redesign
the engine may be more appropriate. This would mean some very basic changes.
One, the statute could provide generous implementation dates. Providing much
more time for the administrative agency to examine and analyze the intent of a
law would greatly increase its chances of being implemented appropriately,
especially those requiring highly technical regulations. Two, provision could
be made for' input from and "prior review" by those affected by the regulations.
An affected industry, if permitted, can augment and assist the administrative

agency in question, with, of course, the administrative agency ultimately making
an interpretation. Three, legislation which appeared to be potentially difficult to

interpret could be given more "congressional intent".

Sponsors, supporters, committee and floor leaders of a given bill could attempt
to increase their colloquys for the record. Also, definitive statements regarding
the intent of the bill could be read into the record.

It is realized that congressional review of administrative rulemaking is not

conducive to instant and simplistic solutions. However, it is one that must be

addressed in some form. The American Protestant Hospital Association is grateful
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for the consideration being given to the problem by this Subcommittee and offers

any assistance we may be able to provide to its members and their staffs.

American Health Care Association,
Washington, D.C., October 30, 1975.

Hon. Walter Flowers,
Chairman, Subcommittee on Administrative Law and Governmental Relations,

Committee on the Judiciary, U.S. House of Representatives, Washington, B.C.

Dear Congressman Flowers : On behalf of the American Health Care Associa-

tion, the nation's largest organization representing nursing homes and related

facilities, I would like to commend you and your colleagues on the Subcommittee
for your current series of hearings on proposals to provide a mechanism of regular
Congressional review of administi'ative rulemaking.
The nursing home profession is one of the most thoroughly regulated sectors

of our economy, with almost every daily operating procedure subject to Federal
and State rules. Hence, Federal regulations, both good and bad, are of crucial
concern to our 8,000 member facilities.

Regarding the legislation which is the subject of these hearings, H.R. 3658
and H.R. 8231, the AHCA is pleased to associate itself with the recommendations
made to the Subcommittee by the American Hospital Association. In addition,
the attached report contains a discussion and a series of recommendations re-

garding the rulemaking practices of DHEW for the Medicare and Medicaid
programs. This report was the result of a National Symposium on Participative
Management in Nursing Homes which was held at George Washington University
in June of this year, jointly sponsored by AHCA and GWU. The views expressed
I'epresent the concensus of v/orkshops made up of Federal and State health and
welfare officials, health providers and professionals, and representatives of con-
sumer organizations. I believe their recommendations are sound and deserve your
attention.

I would appreciate greatly if this correspondence and the accompanying report
could be included in the record of the Subcommittee's October 29 hearing. Again,
we salute you on your initiative in this important area.

Respectfully,
Dr. Thomas G. Bell.
Executive Vice President.

Enclosure.

Special Report: National Symposium on Participative Management in
Nursing Homes

government-provider liaison : how can it be improved ?

(By Philip A. Gates, M.D., Bruce Thevenot, and Richard Wingler)

Workshop Eleven conducted a rigorous examination of a number of problems
which were found to exist in the relationship between federal and state govern-
ments and nursing home providers in the administration of the Medicare and
Medicaid programs. Of necessity the group had to focus on the process of rule-

making and regulatory enforcement, but these processes were judged in light of
the desired outcome—quality patient care—and whether the adoption of rules
fell within the realm of "possibility" versus "feasibility."

Corollary areas of discussion included practical problems of communication, the
varied perceptions of nursing home care held by individuals involved in the proc-
ess, fragmentation and confusion of administi'ative responsibility at the federal
level, the financial and administrative demands on state governments, and the
role of voluntary efforts by providers towards achieving program goals.

Federal Rule-Making

There was universal agreement among the panel members that regulations
are indispensable in order to provide refinement of program objectives, assure
quality performance and upgrade standards of care, and provide for fiiscal ac-

countability. However, federal rule-making and implementation procedures were
found to be defective in many respects.
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Most federal agencies, including the Department of Health. Education, and
Welfare, develop policies and issue regulations undef the general provisions of the
Administrative Procedures Act of 1946. This act provides flexible guidelines gov-
erning rule-maliing procedures, induing requirements for adequate public notice

and opportunity for comment. The panel generally felt that the Administrative
Procedure Act is essentially a sound and adequate statute which contains suffi-

cient flexibility to allow the adoption of rule-making practices which can be
tailored to conform to a variety of practical considerations. There was a strong
consensus, however, that HEW has not for the most part availed of that

flexibility.
In view of tlie recurring and complex regulations necessitated by Congres-

sional amendment to the Medicare and Medicaid laws, several specific recom-
mendations were offered which would greatly improve the regulatory process :

(1) Longer public comment periods appropriate to the complexity of the

proposed rule.—Except for relatively inconsequential rule changes, a 60-day
period should be the minimum with at least a 90-day period on more complex
snl).1ects. These changes would allow suflScient time for affected persons to

evaluate the proposed rule and formulate reasoned responses.
(2) Public heai'ings.—When a substantial number of affected persons or

organizations request this privilege, it was felt that public hearings could be

extremely beneficial.

(3) Field testing.—Many regulations result in actions or programs of far-

reaching impact. It was strongly recommended that field testing of regula-
tions be undertaken prior to general implementation in order to ascertain

any practical problems which might be encountered.
(4) Timetables.—To the greatest extent possible, even proposed regulations

should be accompanied by a schedule setting forth time sequences for com-
ments or hearings, publication of final rules, field testing and general im-

plementation.
(5) Full accountability of all public comments.—Under the present system

allowing written comments on proposed rules, there is no formal procedure to
account for the disposition of such comments. The panel strongly asserted
that persons who submit such comments should be entitled to some explana-
tion of how their suggestions were taken into account in the adoption of the
final regulation.

(6) Cost impact statement.—Proposed rules must include a statement of
their anticipated economic impact. Such statements should identify not only
the efilect on the costs of patient services, but should likewise estimate overall

funding and administrative requirements made necessary by the new regula-
tion. Administrative cost estimates should address numbers of staff necessary
to carry out the function as well as the dollar amount.

(7) Summary of pertinent legislative history.—In order that interested
parties can be aware of the specific legal authority under which a regulation
is being issued, the panel suggested that all regulations should be accom-
panied by a summary of pertinent legislative history. Such a summary should
include relevant statutory excerpts or an entire act, if necessary. Appropriate
Congressional reports associated with the enactment of the law should also be
r'eprinted in conjunction with the regulation to show evidence of Congressional
intent. These would include committee reports, resolutions fioor colloquy, and
joint conference reports.

(8) Interface with state legislative action.—Section 1901 of the Social

Security Act clearly establishes the Medicaid program as a state program.
It authorizes appropriations of federal funds "For the purpose of enabling
each state, as far as practicable under the conditions of such state," to
furnish medical assistance, rehabilitation and other services to eligible
individuals.

In view of this fact, and inasmuch as the appropriation of state funds is also a
requisite of this program, it is obvious the federal regulatory actions adopted for
the Title XIX program must take into account the necessity for state actions.
A major problem exists in the lack of coordination between federal regulatory

action and State legislative and administrative response. The panel suggests that
a general policy be adopted under which any federal regulation requiring changes
in state law or alterations of the state budgetary process should not be binding
upon the state until after the next regular session of the state legislature.
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Fragmentation of Administrative Responsibility

A major obstacle to the acliievement of optimum federal-state provider liaison

is the fragmentation of responsibilities, confusion and often utter frustration

resulting from the multi-level administration of Medicare-Medicaid at the fed-

eral and state level. The panel examined the causes of this phenomenon at some
length.
Some part of the problem can be attributed to human characteristics, a myriad

of differing philosophies and perceptions about long term care, and bureaucratic
inertia and "turfdom". In the long run. these obstacles can only be overcome by
better knowledge, improved communications, and good faith.

However, the panel was also concerned about the more structured kind of

confusion resulting from the sheer fragmentation of agencies and bui'eaus within
HEW and some of the states.

It is interesting to note that Sen. Herman Talmadge, chairman of the Sub-
committee on Health of the Senate Finance Committee, recently alluded to this

problem in the context of announcing his intention to introduce legislation in

the near future. According to the Senator, "In the federal administrative area
we seem to have people running off in all directions making diffei*ent decisions

affecting the same doctor or hospital, or nursing home. We have the Medical
Sen-ices Administration in the Social and Rehabilitation Service doing an
inadequate job with Medicaid. We have the Bureau of Health Insurance of the
Social Security Administration responsible for IMedicare, and the Bureau of

Quality Assurance responsible for Utilization Review and the PSRO program.
In the forthcoming bill, provision will be made to establish a new combined ad-
ministration for health care financing, headed by an Assistant Secretary for
Health Care Financing, which would take the Medical Services Administration
from SRS. take the Bureau of Health Insurance from SSA, the Bureau of Qual-
ity Assurance, and the Office of Long Term Care and combine them into one
entity. This should at least achieve uniformity of policy and administration at
the federal level as well as an ability to achieve accountability". (Congressional
Record, June 20, 1975. p. S. 11123.)

Such a reorganization within HEW is entirely in line with a recommendation
of the panel that all operating bureaus and associated offices having responsibil-
ity in the area of long term care be consolidated by legislative action if necessary.
Further, it was predicted that following such a consolidation at the federal level,
there would be an impetus for concomitant reorganization at the state level to
achieve compatible realignment.

Viability of State Medicaid programs

Considerable attention was focused on the present and future capacity of the
states to continue to exercise a major role in financing and administration of
medical assistance.

It was stipulated that the efficiency and quality of state Medicaid administra-
tion varies widely. However, the alternative of direct federal administration
was dismissed as unworkable and counterproductive.

Enforcement of regulations and application of procedures should be the
responsibility of the state through certification and other appropriate process.
Due to the considerable variations among state and local conditions, federal
"uniform" regulations must necessarily be flexible, broad-brush, "goal oriented".
Only upon evidence that a state is incapable of proper administration and
accountability should HEW selectively intervene and assert a more aggressive
role in the federal-state partnership.

It was the consensus that state participation in health delivery programs will
continue. It was also the consensus that the states can continue to meet their
financial commitments contingent upon :

Programs that meet basic needs—not basic wants.
Realism within programs.
Adequate, explainable rationale for policy.
Adequate lead time to implement program changes.
Assurance that the state will continue to have a degree of administrative

autonomy and input into program design.
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Voluntary Compliance

It was recognized by the panel that voluntary compliance on the part of pro-
viders is a goal devoutly to be desired and encouraged, but the regulatory and
enforcement process must continue and be improved. There are techniques, how-
ever, such as multiple rating systems, accreditation, peer review programs, that
can provide incentives for voluntary compliance and have an immense potential
for enhancing quality of care. These techniques complement the regulatory proc-
ess, and might, over time, ease the burden of rule-making and standards enforce-
ment. Government, providers, and consumers all have a stake in fostering the
development of voluntary-type actions which upgrade the quality of nursing
home care in this country.
The participants in this discussion felt that many improvements are needed in

order to streamline the relationship among the federal and state governments
and the providers in order to achieve the best possible patient care in nursing
homes. The foregoing recommendations can be a step in the light direction. The
problems outlined by the panel must be confronted if the present programs are
to meet their objectives. This need is even more compelling in contemplation of
a national health insurance program.

Statement OF Amekican Nurses' Association ox Administrative Rulemaking—
November 10, 1975

The American Nurses' Association wishes to take this opportunity to submit
its views on bills relating to Administrative Rulemaking. Tlus Association is the

professional organization for registered nurses representing approximately
200,000 registered nurses in the 50 states and 3 territories of the U.S.
The Association, along with other groups in the health care sector, has care-

fully reviewed and analyzed the four bills that have been introduced in both
houses of Congress which would impose Congressional controls on administrative

rulemaking. AVhile we are appreciative of the fact that executive implementa-
tion of the law, is at times, inconsistent with original Congi'essional intentions,
we question the potential effectiveness of a formal, shared administrative

approach.
Among our concerns is whether the creation of a completely new system will

not become even more unwieldly than the present one. At this point in time, each
proposed rule is the responsibility of a sub-part of an executive office. It would
appear from the burgeoning of the Federal Register in recent years, that the
level of staff effort in these various departments involved in the promulgation
and analysis of regulations must be quite sizeable. It is unclear to the ANA how
any of the bills advocating the direct intervention of the Congress in this area
would serve to streamline the current process. Rather, it seems that there would
need to be a completely new staff of policy analysts housed within the Congres-
sional domain to do its own reviews. None of the bills before the various com-
mittees for review suggest how they will reduce staff size or, in some manner,
streamline the total level of effort needed to complete the rules process. In fact,

we believe that those staff presently employed by the executive departments for

rules development and analysis will be made more indispensable by this proposed
legislation in that they would have responsibility for reacting to potential Con-

gressional reactions ;
in addition to those of the general public.

The Association understands that it is not the intent of the Congress, by this

legislation, to react to each proposed rule proffered. However, seeing this right of

additional review as another avenue for lobbying, it should surprise no one to find

strong interest group pressures brought to bear on the legislative branch over
issues that were originally regarded as relatively unimportant. The ANA feels

that the potential for the inclusion of these types of issues for Congressional
review has been underestimated by both the sponsors and co-sponsors of the
various pieces of proposed legislation.
The American Nurses' Association does not see the legislated inclusion of

Congressional review of proposed rules as an effective means to achieve the end
desired. This is not to say that we are entirely unsympathetic with the cause,
but only that another approach to enable the most cost-effective and pluralistic

implementation of the law should be found. The ANA does see several steps that

might be taken to begin this assurance by improving the effectiveness of the

present general notice system.
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First, we would recommend the extension of tlie standard comment period
from thirty calendar days to GO legislative days. Since tlie rulemaking process
can never be fully separated from Congressional purview ; and since Congress,
thr6ugh its members and their staff, provide assistance to many of their con-

stituents wishing to respond to proposed rules, it only seems equitable that the
calendar for comment periods should be based upon days when the Congress is

in session and therefore capable of assisting in the rules development process.
Our second recommendation for improvement of the current process is to

bring certain issues within the scope of the general notice system that are cur-

rently excluded from it ; these would include loans, grants, benefits and con-

tracts. We feel that it is important tliat policy determination in tliese areas
becomes a matter of public record prior to implementation of such policies. We
see these functions as distinct from tliose of internal agency management and
per'sonnel administration which should remain within the discretionary author-

ity of the various executive delegates. A final suggestion would be to require
agencies to resubmit final regulations as proposed rules if they differ marlvedly
rrom their original drafts.

We liope that these comments will provide the basis for some revision of tlie

current bills to address what this Association regards as a fundamental and
vital concern for effective government ; reflecting the need for the retention of
some latitude in the exei'cise of administrative judgment by the various agencies
of the executive branch of the government, coupled with tlie increased partici-

pation of the appropriate publics in the rulemaking process wherever possible.
While not a perfect solution, we feel these suggested changes will go far toward
striking an appropriate balance between these two concepts, thus augmenting the

responsiveness and efficiency of the process.
We commend the Committee for consideration of this issue and ask that our

statement be made a part of the hearing record.

Public Works Agency, County of Ventura,
December 1, 1975.

Subject : Enactment of H.R. 9801 as a measure to reduce Federal "red tape"—
supporting resolution of Ventura Coimty, Calif., Board of Supervisors.

Hon. Peter W. Rodino, Jr.,

Gh airman. House Jtidiciary Committee,
Longworth House Office Building,
Washington, D.C.

Dear Congressman Rodino : Attached hereto is a copy of a self-explanatory
letter which was addressed to the Board of Supervisors of Ventura County, Cali-

fornia, at the behest of the Metropolitan Transportation Engineering Board. The
MTEB is a technical transportation advisory committee with ties to the South-
ern California Association of Governments of which this County is a member.
The resolution which was submitted to the Board of Supervisors by the at-

tached letter was adopted at their meeting of November 26, 1975.

It is presumed that similar resolutions are also being adopted by other local

governmental agencies and that you will be receiving copies of their actions

subsequently.
I have personally been active for some time as an appointee on several com-

mittees of organizations with Statewide membership functioning in the areas
of County engineering and public works seeking the reduction of Federal "Red
Tape". During this time, I have noted that efforts made by the Congress to

curtail development of strangulating administrative regulations and processes
through inclusion of national policy statements on the subject in the laws which
set up the Federal programs have not proven very fruitful. Outside of such re-

views and comments as may be made by individual members of Congress when
the various proposed administrative regulations are published for comment in

the Federal Register, it appears that there is presently no positive procedure for

assuring Congressional awareness of the way in which the laws are being inter-

preted and applied by the Executive Branch of the Federal Government. Enact-
ment of HR 9801 should provide such a procedure. Consequently, its enactment
certainly api^ears to be highly desirable and worthy of support.
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In following the suggestion of the MTEB, I am, therefore, forwarding the
attached letter and resolution to you and other Congressional representatives
who may be instrumental in bringing about the enactment of this bill or one
similar to it.

Very truly yours,
A. P. Stokes,

Director.

Attachment.

BOABD OF SUPEEVISOES, COUNTY OF VENTUEA, StATE OF CALIFORNIA

(Tuesday, November 25, 1975, at 9 a.m.)

November 25, 1975.

From : Public Works Agency.
Subject : Resolution supporting enactment of H.R. 9801 by the U.S. Congress as

a measure to reduce Federal "red tape."

STATEMENT OF MATTER FOR BOARD CONSIDERATION

For some time past, your Board has actively pursued a course of action seek-

ing the reduction of Federal "Red Tape" in the regulatory controls imposed by
the administrative agencies of the Federal Government on local agencies in the
utilization of Federal fund allocations or grants under various Federal pro-
grams intended for local implementation.
In a letter of Nov. 12, 1975 addressed to me as a Regional Vice Chairman of

the Metropolitan Transportation Engineering Board, a copy of HR 9801 was
transmitted together with advice that it had the unanimous support of the
Executive Committee of that organization, which is composed principally of the
Directors of Public Works and Road Commissioners of Counties, Directors of

Planning and Public Works and City Engineers of Cities, and the Director of
Transportation Planning of SCAG in the metropolitan area in and around Los
Angeles.

This Federal Bill is intended to establish a method whereby the Congress may
prevent the adoption by the executive branch of rules or regulations which are
contrary to law or inconsistent with congressional intent or which go beyond
the mandate of the legislation which they are designed to implement.

If enacted, the bill could go a long way toward reducing bureaucratic "red
tape" in Federal Programs and would prohibit Federal administrative officials

from arbitrarily imposing their wishes on local officials.

The Metropolitan Transportation Engineering Board has urged the active
support of local City Councils and Boards of Supervisors in favoring the enact-
ment of this proposed legislation. It has further requested that local actions
taken with regard thereto be disseminated to various Congressional representa-
tives and other officials and organizations whose influence may help in obtain-

ing its enactment.
A proposed resolution supporting the enactment of HR 9801 is attached for

consideration by your Board.

REQUESTED OR RECOMMENDED ACTION

1. Pass, approve, and adopt the attached resolution and authorize its dissemi-
nation by the Director of Public Works to various Congressional representatives
and other oflBcials and organizations whose influence may help in obtaining the
enactment of HR 9801.

A. P. Stoker,
Department Head.

Upon motion of Supervisor Grandsen, seconded by Supervisor Bennett, and
duly carried, the Board hereby approved the above matter, this 25th day of
November 1975.

Resolution of the Board of Supervisors of the County of Ventura, State of
California, Expressing Its Support for the Enactment of H.R. 9801

Whereas, the Ventura County Board of Supervisors has for some time joined
with other concerned representatives of the local electorate in efforts to obtain

63-550—76 17
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relief from excessive and strangulating bureaucratic regulation of programs
enacted by the U.S. Congress for implementation at the local level of govern-
ment ; and

AVhereas, the Federal-Aid Highway Act of 1973 contains a statement of na-

tional policy for the minimization of "red tape" wherein the Secretary and all

other affected heads of Federal departments, agencies, and instrumentalities for

carrying out the statute and any other provisions of law relating thereto are
directed to utilize measures to the maximum extent possible in issuing imple-
mentation procedures, to encourage the substantial minimization of paperwork
and interagency decision procedures and the best use of available manpower and
funds so as to prevent needless duplication and unnecessary delays at all levels

of government ; and
Whereas, despite the inclusion of such policy statements in the federal law,

the proliferation of stifling bureaucratic control by the federal agencies admin-
istering the various programs thereunder has continued unabated as reflected
in escalating local administrative costs ; and
Whereas, it is apparent that Federal administrators, through the administra-

tive process, are usurping the decision-making authority of the local elected
officials under the guise of implementing Federal legislation and are causing addi-
tional "red tape" and exercising more stringent and complicated control than
was intended by Congress ; and
Whereas, despite provisions for local acceptance procedures in many of these

administrative regulations which would theoretically reduce the involvement of
Federal and State administrators in local program implementation activities,

utilizing post audit procedures to assure proper expenditure of Federal funds
allocated to the local agencies, very few, if any, such procedures have become
evident at the local level with the sole exception of the Federal Revenue Sharing
Program ; and
Whereas, some measure of relief through direct action of Congress in reviewing

the rules and regulations adopted by the various Federal agencies, such as the
Federal Highway Administration and the Urban Mass Transportation Adminis-
tration, is emliodied in a bill, identified as HR 9801 ; and
Whereas, HR 9801, if enacted into law, would allow Congress to prevent the

adoption of rules and regulations which are contrary to the law or inconsistent
with Congressional intent or which go beyond the mandate of the legislation
which those rules and regulations are designed to implement and. as such, could
go a long way toward reducing bureaucratic "red tape" in Federal programs and
would prohibit Federal administrative officials from arbitrarily imposing their
wishes on local officials ; Now, therefore, be it

Resolved, That the Ventura County Board of Supervisors recommends, sup-
ports, and encourages the enactment of HR 9801 to establish a method whereby
Congress may prevent the adoption by the Federal executive branch, of rules or

regulations vrhich are contrary to law or inconsistent with congressional intent
or which go beyond the mandate of the legislation which they are designed to

implement.
Passed and adopted this 25th day of November, 1975.

John K. Flynn,
Chairman, Board of Supervisors,

County of Ventura.
Attest :

Robert L. Hamm, County Clerk,
County of Ventura, State of California.

[Whereupon, at 12:15 p.m., the subcommittee adjourned, to re-

convene at 10 a.m. Wednesday, October 22, 1975.]



CONGRESSIONAL REVIEW OF ADMINISTRATIVE
RULEMAKING

WEDNESDAY, OCTOBER 22, 1975

House of Represextati\ies,
SUBC0M3IITTEE OX AdMIXISTRATIV'E LaW

AXD Goverxmextal Relatioxs of the
Committee ox' the JrDiciARTy

Washington^ D.C.

The subcommittee met. pursuant to recess, at 10:15 a.m. in room
2141, Eayburn Plouse Office Building, Hon. Walter Flowers [chair-
man of the subcommittee] presiding.

Present : Representatives Flowers, Danielson, jSIazzoli, Pattison,

Moorhead, and Kindness.
Also present : William P. Shattuck, counsel

; Jay T. Turnipseed.
assistant counsel; Alan F. Coti'ey. Jr., associate counsel; and David
INIinge, consultant to the subcommittee).

Mr. Flowers. We will call our meeting to order this morning. Our
first witness, and we are delighted to have him with us, is Prof.
Ernest Gellhorn. I understand you are getting ready to leave the

University of Virginia and go to Arizona. I am sure that will be
Arizona State "s gain and Virginia's loss, but it sounds like you are

certaiidy moving up in the circles of law schools.

We are delighted to learn of that. We want to welcome you to our
subcommittee this morning as we continue our hearings into the prop^
osition of whether the Congress ought to have a veto over adminis-
trative rules and regulations. We will let you proceed as you see fit,,

Professor.

TESTIMONY OF PROF. ERNEST GELLHORN, PROFESSOR OF LAW,
UNIVERSITY OF VIRGINIA, AND INCOMING DEAN, THE COLLEGE
OF LAW, ARIZONA STATE UNIVERSITY

; ACCOMPANIED BY STU-
DENTS FROM THE UNIVERSITY OF VIRGINIA: WILLIAM H.

KURD, PAUL W. JACOBS II, ROBERT EUSTIS AND JOSEPH V.

TRUHE, JR.

Dr. Gellhorx. I am Ernest Gellhorn. a professor of law at Tempe.
Ariz. My background in this area in terms of its relationship to the;

subcommittee is that I am a consultant to the Administrative Confer-
ence of the United States and a consultant to the Federal Trade Com-
mission as well as the Senate Committee on Government Operations.

I also serve as a senior counsel to the Senate Committee to Investi-

gate the Activities of the CIA within the United States which was
chaired by the Vice President.

(253)
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With me today are four students who have assisted me in preparing
for this appearance. I would like to introduce them for the record.

They are available to respond to questions as well as I am.

They are, first, Robert D. Eustis, a Virginia resident, a second year
student at the University of Virginia Law School and a Plarvard

graduate.
Mr. Flowers. Let's identify them. Mr. Eustis ? Thank you.
Dr. Gelliiorn. Mr. William 11. Hurd, a Virginia resident, a gradu-

ate of the University of Virginia as a college student and a second

year student at the law school. Third, Mr. Paul W. Jacobs II, a second

year student at the University of Virginia Law School, and finally to

my right, Mr. Joseph V. Trulie, a Virginia resident, graduate of Yale

University and second year student at the University of Virginia Law
School.

]Mr. Flowers. We would like to welcome all four of these students
of yours and thank them for their i)articipation and for being with us

today.
Dr. Gellhorn. I do not have a prepared statement since I was con-

tacted just last week, in terms of this testimony, but I have outlined

some comments which I am willing to offer. It will take me 15 minutes
or so. I will respond to questions along the way, if I raise questions.
Mr. Flowers. If any of the members have questions as Mr. Gellhom

proceeds, you may interrupt. We will let him proceed in this fasliion.

Dr. Gellhorn. There are four areas I again want to comment on
that I think are raised by this proposed legislation. The first is what
does its aim or pui-j^ose appear to be and is that aim consistent with
the concept of administrative regulations ?

How much do they work together or perhaps in conflict ? What are

the possible effects, second, of congressional veto on administrative

legislation, on the agencies themselves, on Congress?
This third area I want to consider are what are some of the alter-

natives for accomplishing some of these same objectives trying to put
this proposed legislation in context.

Finally, what I propose to do is take a look at the legislation and
make the assumption that you wish to proceed on this path, that you
would like to adopt a congressional veto and then perhaps offer some

suggestions as to how to adopt that—what would be, in my view, the

most efficient and desirable methods.

Proceeding on that basis, looking at the purpose, aim or thrust of

this legislation, it would appear to me to be an effort to widen the

opportunity for legislative input and supervision of administrative

regulations. In other words, it seems to foster the effort of applica-

bility of administrative regulations.

Congress is, of course, much closer to the public in terms of it having
to respond every 2 years in terms of the House and every 6 years in

terms of each Senator to the public and public accountability. So this

legislation would seem to foster the concept of public accountability.
It is different, however, at least in terms of its basic thrust, the

proposed legislation isn't always different from judicial review; for

judicial review, as I imderstand it, is an effort to insure that the
administrative regulation is consistent with the congressional intent

as specified in the statute, to assure that the appropriate procedures
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were adopted, that the regulations comply with constitutional com-

mand and that they have been promulgated under fair procedures.

The focus here is not on the legality of the regulation but rather

on its desirability. Does the proposed regulation serve a
viable,_

avail-

able public purpose? Therefore, I would suggest that this kind of

regulation
—excuse me, legislation

—raises the ultimate question about

whether most administrative regulations is normative or expertness.

By that I mean, is most administrative regulation directed toward

issues which can be decided by value judgments once policy views, or

are they intimately affected by continuing supervision, by a knowledge
of scientific, economic, statistical or other related data which would
involve the expertise, the continuing oversight of an administrative

agency ?

Posing the question in this fasliion suggests an outcome because

much if not most administrative regulations is adopted under the guise
at least of assigning a problem to an expert group, asking them to

study it, to come up with solutions in the form of executive policy,
administrative regulations and adjudicative enforcement.

If one concludes that administrative regulation is primarily expert,
then the idea of public accountability through legislative oversight or

veto of administrative regulations could lead to interruption rather

than promotion of administrative regulations.
On the other hand, if one concludes that administrative regulation

is primarily normative, there is no more expert body than the

Congress.
The second area I want to comment on briefly is the impact of

this proposed congressional veto. It is difficult to assess abstractly
without seeing how Congress would use this vehicle. It depends on
the scope of the reach of the legislative veto. Would it cover most

regulations ? Would it cover just a few regulations ?

That is hard to tell. I want to digress for a moment and comment on
the Privacy Act of 1974 as an illustration of this point. "\Mien that

act was adopted by Congress, Congress was told by testimony that it

would affect about 850 record sj^stems. After just a few weeks of

operation, the act being effective September 27 of this year, the

Justice Department has discovered that over 8.000 record systems are

affected.

Mary Lordon, of the Justice Department, who is responsible for

administering the xerogram in terms of interpreting it, estimated
before a Virginia law school class last week that the cost of the Privacy
Act in terms of administrative cost will exceed $1 million in its first

5'ear.
I don't ]:now how she gets that fiarure and it may not be precisely

accurate. I don't know. I suspect Congress would not have been so

quick to adopt the Privacy Act had it been fully aware of the cost

of that proposal. I use that as an illustration to saying that tliis

proposal is difficult to assess in advance and its impact is going to

depend on how it is drafted and used.

Putting those cautionary comments as the foundation to my objec-
tions. I would suggest that the first point to note on the impact of
this legislation would depend on its frequency of use. If it is used

often, it would create an enormous workload for Congi'ess.
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For example, tlie students wlio are with me today, two of them,
took a random sampling of the Federal Register over the last 3 months.

They selected 10 workdays. On those 10 workdays, they found in the

Federal Register 250 separate regulations adopted by administrative

agencies.
The time that would be required, the number of personnel that

"would be required to review tliat regulation, just to see whetlier or

not Congress ought to consider vetoing the proposed regulation coukl

be enormous.

Increasing the size of the congressional staff which is the subject

always of consideration further occupying the time of INIembers of

Congress, and perhaps
—and tliis is of course a consideration—turning

Congress into a super administrative agency reviewing and imple-

menting administrative regulations.
On the other hand one might suggest that Congress will only seldom

interpose its views and alter or affect administrative regulations. In

fact, it may review just a sampling of the ]-egulatio]i on a fairly care-

ful basis saying we are only interested in particular kinds of admin-
istrative regulations that are of concern to specific committees.

Then the concern that I would raise is that all I'cgulations will be

dehayed by this proposal since it postpones the effectiveness of any
regulation by at least 30 days so long as it comes witliin the scope of

ttliese proposed bills.

One ca]i then raise the question whether or not the delay of all

regulations as a cost is worth the gain of the few regulations that are

overturned or subjected to congressional scrutiny.
In fact, it raises a question as to whether or not this is an appro-

priate way of proceeding because the assumption here would be that

administrative regulations are deserving of congressional oversight
because of its tendency to be precipitous whereas my observation is

that most administrative regulations are criticized because it is too

letliargic, too slow in coming, too slow in responding.
Not alw'ays the case but frequently the assertion is that admin-

istrative agencies have not moA'ed with sufficient speed and precision.
To that extent, of course, this legislation, one can suggest, points

in the opposite direction. A second consideration in terms of the

impact is to look at why the Congress vetoes a particular regulation
—

wliy might it veto a particular regulation. On the one hand it ma}^
simply disagree with the policy such as occurred when the Department
of Transportation's National Highway Traffic Safety Agency adopted
a regulation requiring that no car start unless the seat belts are

locked.

Congress disagreed with that policy. In response to rather signifi-

cant public pressure. That would seem to me to be a normative judg-
ment, a value judgment highly appropriate for Congress to exercise.

But I fear that Congress may on occasion utilize this authority for

other purposes.
That would depend in part on the processes by which the congres-

sional veto was exercised. "Would it come to the attention of a com-
mittee or just a member of the committee or to that committee
member's staff?

Would there be special pleading? Would there be trading of votes?
Would the Congress be in other Avords because of this legislation sub-
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jected to frrefvter pressure from particular interest groups who have
not succeeded in opposing the regidation when they opposed the regu-
lation before the administrative agency ?

AMiat I am concerned about here is that thii5 kind of proposal may
focus the analysis of administrative regulations away from the ad-

ministrative area where it must be somewhere in public under sec-

tion 553 of the APA and instead to private sessions before individual

Members of Congress or I would suggest more likely before their

staff.

Reducing the public visibility of administrative regulations. One
way of assuring public accountability, the first concept I have men-
tioned is to keep the administrative regulatory process open and
visible.

This legislation may have the effect—T can't assess of course in

advance, I can't be certain—but it could have the effect of pressing
administrative regulations and their ultimate decisions into the pri-
vate arena of congressional offices.

The impact on Congress is a third area to make an assessment of

tliis proposed regulation. I have mentioned most of them already. I

suspect that this kind of regulatory oversight would impose addi-

tiona,! work on Congress' staff, create pressures to increase the size of
the Congressional staff and intensify the opportunities for particular
interests to make their views known in a less visible manner.

The impact on the agency is another area to consider, and one impact
I have already mentioned. It will delay automatically all regulations

subject to its effect. Frequently I would suggest that is undesirable.

It may not always be the case. Second, I would suggest that if Con-

gress is to be the final arbiter of the desirability of administrative

regulations, there may be a tendency of the administrative agency to

pass the buck instead of realizing that the buck stops here at the

agency.
They will say. let's try the regulation and if Congress approves, then

we will implement it. It seems to me counter to the concept of respon-
sibility and the reason for the establishment of the administrative

regulations.
This may be a way for the agency to share the heat on a particular

regulation. The possibility, in other words, is that administrative regu-
lations may be less responsive.

]Mr. Flowehs. Let me interpose a comment and a question on that,
Professor. Yesterday Mr. Mazzoli and Mr. Pattison of Xew York both
were talking witli witnesses, and observed that the tendency is on the

part of the Congress to pass the buck to administrative agencies in
connection with hard and difficult questions involved in legislation.
As a result some of the things that we ask administrative agencies

to do is actually to make value judgments on policy matters that really
ought to be made specific in the law itself.

It would seem the Congress could be more specific in the first in-
stance, probably draft better legislation, give better direction to the
administrative agencies. I would think that the administrative agency
would be more likely to try to put something together in a manner
that would be acceptable and avoid the blemish of a veto on their
record.
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'Wliat do you think about tliat ?

Dr. Gellhorn. That focuses primarily in a different direction. That
focuses on the enabling legislation or amendments to it where Congress
can give more specific direction. The possibility for or the reaction you
suggest in contrast to what I pointed out it would seem to me would
occur if Congress in exercising its veto looked at the entire adminis-

trative regulation at one time.

But as this legislation is drafted, it looks at each rule item by item

as they are adopted by the agency. In other words, this is taking a

piecemeal approach instead of looking at all the regulations adopted
by Occupational Safety and Health Administration or the Federal
Trade Commission or the Federal Communications Commission.
Under this legislation, the congressional staff or committee would

look at only the particular rule. One of the reasons I am concerned
about this legislation or at least a question I would raise is whether or
not it is desirable for Congress to exercise piecemeal review in contrast

to a more comprehensive review as occurs generally when it enacts

enabling legislation or when it exercises oversight through appropri-
ations committees, investigating committees, and other oversight

hearings.
So that the opportunity I suggested for sharing responsibility and

passing the heat would be present, I would suggest, where the com-
mittees of Congress consider individual administrative regulations.

This would be intensified in fact, in my opinion, because the assign-
ment of consideration of a particular regulation will not necessarily go
to the congressional committee with oversight over that particular
agency.
The regulation may have greater relationship to another commit-

tee's responsibility which would further exacerbate this tendency that
I suggest the legislation has for individualized review.

But the consideration that you point to and reflect exists.

Mr. Flowers. Of course, the agency that you used as an example is

a good one to consider. OSHA. I think perhaps the members through
contact from small business people in their districts or apparently some

people who it have asserted that they have been almost literally har-
assed out of business in some instances. They have further asserted
that the further you get into it the worse some of these regulations
seem. That kind of concern is what has prompted this legislative pro-
posal, I am sure.

I think the question is and you state it very well, is whether Congress
wants to take on the additional work, very detailed type of work
for this oversight. We are called upon to determine whether it is our

responsibility or whether we ought to continue to pass the buck so to

speak to the administrative agencies and let them take that heat.

Dr. Gellhorn. That really leads into the next area I want to talk
about and we ought perhaps to consider that in light of what are the
alternatives available to Congress for exercising the oversight that
is sought to be exercised, that this hearing in fact suggests ought to
be exercised. I have noted a few of them here. One is by communica-
tion from Members of Congress to the agencies, by Members of Con-
gress or their constituents appearing before the agencies and their
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hearings when they decide on administrative regiilations or more spe-

cifically when committees hold oversight proceedings.
Such oversight hearings are diverse in approach and many and

varied in content. They have the advantage of developing some ex-

pertise, I would suggest, in congressional staff. They have the ad-

vantage of allowing continuous oversight of the entire regulatory
scene.

For example, there is a committee of the House, a committee of the

Senate, with primary responsibility for the activities of the Federal

Communications Commission. I would—it would seem to me that

those two committees are in a much better position than the entire

Congress or other committees to assess individual regulations pro-

posed by the Federal Communications Commission.
Another way, of course, of controlling administrative regulations is

to pass legislation effectively vetoing the regulations or attaching
riders to appropriations bills or similar amendments of agency en-

abling legislation. These are done not infrequently.
The overturning of the seat belt interlock program, the alteration

of the Trade Commission's and Coinmunication Commission's ap-

proaches to advertising are illustrations of situations where Congress
has decided that proposed administrative regulations are not desirable.

The advantage of that approach, of course, is it requires a consensus

of the entire Congress in terms of the majority vote from each House
as well as the approval of the President.

The disadvantage is that it is a little bit more cumbersome, probably
more time consuming and may not result in overturning as much ad-

ministrative regulation.
It also, however, gives greater play for the expertness of administra-

tive regulations to operate since the primary focus in the current
scheme is to put the public attention and responsibility on the admin-
istrative agency.
The final area I wanted to note was assuming the decision is made

to exercise closer scrutiny over administrative regulations through
the use of congressional veto, how ought the legislation be drafted?
Rather than addressing myself to the specifics of the proposed legisla-
tion. I thought I would make two comments that you might consider

applying to any legislation in this area because I think that these two
areas are more significant than the particulars of any specific legisla-
tion.

The first, I would suggest this as an experiment. Our precedents in

the States, but they are different frequently and their experience is

not necessarily the same as we are likely to have with the Congress.
Administrative regulations in the States is frequently quite different

from administrative regulation in the Federal arena. What I would

suggest is that if this is to be truly an experiment that in passing this

legislation and considering it, it ought to be limited in scope initially
in terms of perhaps agencies to which it applies or the subject matter
to which it applies or the kind of regulation to which it applies.

Second, I would suggest a time limit, 3 to 5 years. Let's get some

experience. Three to 5 yeai*s I would suggest would be an adequate time
for the Congress to determine whether or not this is a desirable

vehicle or whether or not it is undesirable.

But in that fashion, putting the 3- to 5-year time limit, this proposal
would self-destruct. It would not continue on the books if it were mi-
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desirable. By imposing a 3- to 5-year time limit, you manage Congress
workload, you can decide after 5 years whether the gain is worth the
increased workload and whether it has an effect on the administrative

agencies which I am not certain it will.

In addition, I would suggest that under an experimental approach,
the Congress might direct the administrative conference of the United
States to study the impact of congressional veto on the agency, on the

Congress, on tlie public.
There is a precedent for this suggestion. The Federal Trade Commis-

sion Improvement Act of 1974 contains a provision that the new rule-

making provisions in that act are to be studied by the administrative
conference after 2 years and a report prepared and sent to Congress.
That gives I think the expert body within the Federal Government,

the administrative conference, an opportunity to review the impact
of the proposed legislation and then Congress can make up its own
mind whether or not it is desirable or undesirable.
Another alternative I would suggest for your examination and

consideration is perhaps to limit the scope of this proposed regulation.
Instead of requiring or limiting the congressional option here to a

veto, one might suggest an addition or an alternative of reconsideration

recognizing, in other words, that Congress may not have the same

expertise, the same continuing supervision, the same information that
the agencies have, the more appropriate role for Congress maybe is to

say we have looked at this proposed administrative regulation, we have
some doubts about it and we would like to reconsider the regulation
in light of these questions we are posing.

Consider it in light of our questions, but also in light of your
information. The reason I make that suggestion is that in adopting
the regulations, the administrative agency must understand the Ad-
ministrative Procedures Act and have before it all information which
affected and other interested parties wish to submit.

Congress surely does not want to put itself in the position of having
the same record before it. Because those records tend to be voluminous,
there is almost no limit to them.

Well, that is the substance of my comments. I am happy to respond
as are the students who assisted with me and come before you here

today.
Mr. Flowers. Thank you. Professor Gellhorn, Since I have asked

a few questions in the course of your testimony, I will hold back
now and yield to the gentleman from Kentucky, Mr. Mazzoli.
Mr. Mazzoli. It is a pleasure to visit with you. Your suggestion

at the end was interesting about putting a time limit on the bill and

perhaps not trying to draft the perfect bill but maybe something
which as an experiment might be looked at in the years ahead.

Yesterday, one of the witnesses, I think the author of the bill, Mr.
Levitas, of Georgia, cited as one of the horror stories of administrative

regulations and what he would trv to counteract by this bill the EPA's
ruling in the city of Boston dealing with in-town parking and with

parking lots and emissions. It would have prohibited parking down-
town and eliminated three-quarters of the parking spaces in the ga-
rages. If that regulation were to be promulgated and selected inider
these laws to be submitted to the Congress for its verdict, would you
consider that to be normative or expertness ?



261

Dr. Gelltiorx. It involves both. That is one of the problems. First

of all, I would suggest that Mr. Levitas' bill would probably not have
covered that particular regulation because I don't think it is enforced

by criminal sanctions.

The second aspect is you could avoid the scope of his bill by one of

the exceptions to the coverage of section 553.

]Mr. ISIazzoli. "What is that ?

Dr. Gellhokn". There is a good-cause exception. If the agency for

good cause doesn't wish to have public notice, it can avoid the notice.

If it is an administrative or interpretive regulation, it is not covered

by 553.

^Ir. JSLvzzoLT. There would be expertness here and what would be
the expertness factor in there ?

Dr. Gelliiorx. The question is what is the contribution of cars in

downtown Boston to the air quality of the city of Boston ?

Mr. ]NL4zzoLi. The normative part would be what ?

Dr. Gelltiorx. How much is the public willing to stand in terms of

dii-tj' air versus inconvenience ? It is a tradeoff in terms of using alter-

native means in getting to downtown Boston.
!Mr. JNIazzolt. I thought the normative part would be what would

Congress be willing to do and what would be the impact on the law?
Dr. Gelliiorx. I would sucrgest that both of the bills before vou

are miscast. The j)urpose of the judicial review is to look at the con-

gressional intent and authority and determine whether or not the
administrative regulation is consistent with it.

I would suggest that the function of Congress is to decide whether
it wants to change its intent or modify it.

Mr. Mazzoli. Unless we were expert as a body enough to say that
the emissions were improperly calculated by the EPA. then we "would
be—if I understand your approach—we would then be forced to'

approve that regulation even though it would exceed what we would
consider a wise application of the law even though it would exceed
what the Congress feels would be a proper balancing of the equities
here.

Dr. Gellhorx. No. It is certainly appropriate and perhaps for

Congress in that circumstance to disapprove the regulation. But in
the process of doing so, it is really changing the agency's mandate as
the agency understands it.

One of my concerns is that the air quality content in the city of
Boston or the inconvenience of parking in the city of Boston is prob-
ably an ineffective way to make that judgment.
Mr, :^L\zzoLT, Let me ask you tliis. Doctor, How would vou feel that

the Congress would make the judgment of whether or not the agency
has misunderstood its mandate?

Dr. Gelliiorx. Well, one way, of course, is to look at the specific
regulations and say if that is how thev understood what it is we told
theni to do, then we ought to give them a different mandate. Let's
rewrite the basic enabling act and suggest that they ought to put in
there a consideration of public inconvenience.
One of my concerns in looking at the specific air qualitv of Boston

would be that in providing an exception for the citv of Boston, allow-
ing them to have, say, more cars downtown and dirtier air or what-
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ever tlie impact is going to be, you may have an impact on the air

quality of Providence or Springfield.
Unless Congress also considers regulation of the air quality of those

cities, going after the city of Boston is responding to the squeakiest
wheel and not providing a consistent regulatory scheme.

Mr. ]\1azzoli. Let me ask the gentlemen of your panel, whoever it

would be, I would like to have that gentleman's appraisal or estimate

of whether he thinks the Congress would be bogged down in apprising
itself of these regulations and studying them with the view to some
floor work.

^Ir. Jacobs. It realh^ depends on which bill j'ou take. The one bill

which would allow almost all regulations to be—to come under the

scrutiny of Congress. We found 250, some with minor corrections.

These would pass right through. But that is a rather large number.
If 3'ou take the other bill, we found that under the exceptions to 553

under part A and B, there were 66 regulations out of 250 that could

escape.
Not only could they escape, chances are that if an agency really puts

its mind to it without much effort at all, many more could come under

good cause or turning what could be a substantive regulation into little

more of a procedural regulation and escape congressional scrutiny.
Mr. Mazzolt. I wonder if Mr. Truhe might make a judgment.
Assuming all 250, because we might take the Clawson approach, of

those, how many would you think would normally come to the attention

of the Congress?
Mr. Truhe. Probably not very many. If someone were to sit down

with the Federal Register and file through them, it would not, be too

hard to segregate the ones least likely to arouse any interest in anybody,
changing an air zone by the FAA, different grid coordinates, a flood

control map, changing a line here and there.

That might eliminate 90 percent of them.
Mr. ^Iazzoli. ^\niat would you think would arouse either a panel or

some review board to exercise its option to bring these regulations to

the attention of Congress ?

"Who t would be the key elements they would look for ?

Mr. Truhe. Would look for something that has direct public impact
like the FCC deciding how to balance the equities between nighttime
cable TV licensees and davtime broadcasters.

Mr. Mazzoli. Health and Welfare like EPA and OSHA ?

Mr. Truhe. OSHA sometimes. We did not run into too many OSHA
things that we could evaluate. But for the EPA there are a lot of things
that qualifying the State of Alabama under a previously adopted set

of standards which would probably be except because there would be
no need for notice and comment.

This is another problem. Also say the EPA wants to grant a stay in

the application of a certain previously promulgated guideline. Who is

to oversee that?
Mr. Mazzolt. Mr. Eustis, in your work on this whole question, I was

very much interested in what the Dean had talked about as one of the

problems here that the possibility that the Congress is going to be
lobbied again ns it was lobbied in the first passage of the bill, by the

proponents and opponents of the bill based upon a regulation which
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might be the concrete evidence of the devotion of Congress to the bill^

to the essence of the bilL

I wondered if Mr. Eustis might have some thoughts on how Con<

gress, if we got into this thing, how we could avoid the lobbying

problem ?

Mr. EusTis. I really don't know the problems of lobbying. Perhaps
Mr. Gellhorn can explain better.

Mr. ]VL\zzoLi. Dean, you brought the point up. I thought it was an

interesting one
Dr. Gellhorn. Well, I would suggest that the most effective means

of controlling private lobbying is to publicize the effort.

That is part Y, administrative regulations. They are required to be

open in public hearing and require the agencies to develop a state-

ment of basis and purpose. So I think constitutionally the scheme pro-

posed here is not receptive to that kind of protection unless you go
after the lobbying itself as has frequently been proposed.

It has been suggested it creates more problems than it resolves. I

think that is a cost of that kind of proposal that one has to accept if

you are going to adopt it with perhaps the admonition that one ought
to be aware of it, that it may have some impact.

I think also that the debate in Congress when it considers legislative
veto may itself have an impact on legislative

—intent.

Mr. Flovvt:rs. Mr. Moorhead ?

Mr. Moorhead. Professor Gellhorn. you don't really anticipate with

this legislation that we would be reviewing all of the regulations in

detail, do you?
Dr. Gellhorx. Xo, but you have to make an initial judgment. Some-

body has to make that judgment.
Mr. Moorhead. Somebody is going to have to be reading them and

some kind of a committee or staff is going to have to be going over them
to bring them to our attention obviously.
Dr. Gellhorx. I am not certain that is how it would work. I would

suspect that a particular regulation is going to irritate or upset some
affected individual or business and they are going to call it to the

attention of a congressional committee or the Congressman, anything
that is going to increase the pressure on a constituent.

Mr. Moorhead. In Mr. Clawson's bill it refers to regulations con-

trary to legislative intent. Do you think that is a good way to ferrett

out those portions of the regulations that we should be concerned

with?
Dr. Gellhorx. Xo. I think that is a concept of administrative regu-

lations. That is really a question of whether I favor the regulation
or oppose it. More than one lawsuit represented a client who opposed
administrative regulations and I have managed to make an argu-
ment that the regulation was really contrary to the legislative intent.

It is also somewhat redundant of the whole function of judicial
review.

Mr. Moorhead. Assuming that most regulations that we consider

are going to be those involving far-reaching policies or those that

basically change rights of individuals, do you think those decisions

should he made by an agency that is not responsible to the people or

should it be made by the Congress who have the responsibility to

people at least every 2 years ?
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Dr. Gelliiorx. Cast now in that liglit I certainly would agree that

public accountability and Congressional guidance to the agencies is

important and should be made paramount.
The question I pose is not that issue but rather is this the way to

accomplish that public accountability or are you in fact perhaps im-

peding, impairing or limiting public accountability? I am suggest-
ing there is a possibility. I don't have certainty on my side but only
the possibility that the actual impact of this legislation might be to

impair public accountability.
It may be counterproductive.
Mr. ]MooRHEAD. In the Los Angeles area the EPA adopted regula-

tions which would greatly restrict the downtown growth of Los

Angeles, by limiting parking spaces and controlling the traffic flow.

Should that kind of decision be made by Federal Government
people who are not responsible to anyone?

Dr. Gellhorn. I would suggest they are responsible. They are

responsible to Congress. Congress does give them guidance. I would

suggest that is an issue you can give more specified answers on. I

would suggest that the parking in downtown Los Angeles and impor-
tant as it is to the people of Los Angeles is not a matter of national

significance that the Congress ought to direct its attention to.

Instead, I would suggest that it would be more appropriate for Con-

gress to focus on the question of the quality of air, public convenience,
the need for change on an incremental basis and positive basis, and
over a period of time and that in making its specific judgment in a

particular community, EPA ought to weigh those factors in a way
as to not cause serious dislocation in any community.
With that kind of guidance then I would suggest that the courts

can review administrative regulations, see whether or not the admin-
istrator has given adequate account for the particular factors.

This really gets back to the chairman's initial question and I sub-

scribe a comment to which I subscribe wholeheartedly. Perhaps the
most appropriate way to resolve the question of administrative regu-
lations run right is to give the agencies more specific directions.

Constantly review their enabling legislation. Say is this really what
we want them to do or might we be able to sharpen that judgment in

light of the passage of time ? I would suggest going back to the En-
vironmental Protection Agency's original mandate and amending
the legislation, reconsidering which may be a most appropriate
technique.

j\Ir. Flo-wers. Thank you, Mr. Moorhead.
Mr. Pattison?
]Mr. Pattisox. I am interested in pursuing this problem of the

effect of this legislation on what happens in the Congress. I am
wondering if you would agree that perhaps Congress as an institu-

tion is too responsive—might well be too responsive and that in fact
the purpose of creating the regulatory agency and they are usually
called independent regulatory agencies, was in fact to pass the buck
from Congress to other institutions which were more capable of mak-
ing judgments and which did not have to be anywhere near as respon-
sive as Congress.

I am thinking for instance of an OSIIA regulation which, for in-

stance, says that you have to install roll bars on tractors. It is arguable
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that tha,t^—tliey can establish that a certain number of people got
killed by the fact that a tractor turned over and the roll bars would
have saved their lives.

Arguably that is a good safety regulation if you -want to pay the

cost. That regulation then is promulgated and very quickly you hear

from the farmers in the area that say my God, this is going to cost me
$347 per tractor.

I can't afford it. Do something, Mr. Congressman, about this crazy

regulation. No one has ever tipped over in a tractor on my farm. It

would seem to me that that might well—that my response as a Con-

gressman might well be you are right.
Tliis is a crazy regulation. I as a Congressman, because I have this

particular constituency, come before the Congress, bring that regula-
tion before the Congress for a congressional veto.

Those who live in urban areas could not care less whether or not—
are perfectly willing to go over with a—to go along with the over-

turning of that regulation. The only people interested in turning over

that regulation are those affected by it who are the very people the

regulation was directed toward.
You may have that kind of thing and the same thing contrary with

the urban problem where the urban people say if you feel that is a

problem, overturn it.

Don't you think we should pass the buck to other institutions ?

Dr. Gellhorx. I think that is a serious consideration and I would

say it follows from the fact that under this proposal, administrative

regulation Avould be considered only a piecemeal basis. I don't think

you would get that same almost log rolling result, to give it its typical

name, if the Congress understood this legislative veto approach con-

sidered all the regulations of a particular agency.
Mr. Pattisox. I agree.
Dr. Gelltiorx. That is the problem one tries to get aroimd by saying

instead of having the agency—the administrative regulations sub-

jected to congressional A^eto on an individual basis, instead the pressure

ought to be on the administrative agency oversight committee, to look
at all the regulations at once.

The idea of public accountability as suggested by the chairman and

Congressman Moorhead is not one that any reasonable person can

argue with.

It is exactly what I think Congress ought to do.

Mr. Pattisox. But by being accountable to a very small segment
and by Boston in one case or the farmers in another case, we may end

up being very unaccountable to in general the people we are trying to

protect which is the working man.
We are trying to protect his job safety whether then in the farm or

in the city or in the factory.
Dr. Gellhorx. That is the strongest argument that can be made on

behalf of the suggestion I offer of instead of having legislative veto,
there be a legislative mandate for reconsideration so that the admin-
istrative agency is aware of the intense feeling in Los Angeles or the
concern for inconvenience in Boston or the farmers concern that $347
per tractor is too much.
Mr. Pattisox. So perhaps a resolution from the oversight commit-

tee saying we require you to reconsider this regulation in the light of
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these facts. They would liave to go through a regular reconsideration

period and say we are going to change it or we are not going to change
it.

Dr. Gellhorx. The trade-off is the cost of delay which might be
serious in this circumstance and piecemeal consideration which may
still occur.

Mr. Pattison. We could have legislation that says we could do it

either way. We could say we require you to reconsider this in the light
of certain facts or we require you to reconsider this but we want you to

implement the regulation while you are considering it.

Dr. Gellhorn. That would be desirable.

Mr. Flowers. Mr. Kindness ?

Mr. Kindness. Thank you, Mr. Chairman.
Professor Gellhorn, I apologize for not being present during the

earlier part of your testimony. I wonder if I might elicit your views
and expressions on the possible constitutional question that might be

presented if legislation in this area provided that either House of the

Congress might veto an administrative regulation. That is, in terms
of the Congress being a two House legislative branch and action by
one House overriding the intent of the other House.
Would you care to comment on that ?

Dr. Gellhorn. Well, I am being followed by a witness who has
studied this question much more carefully. On the other hand, I do have

independent views on it. Once again, there is a conflict here. One can
rationalize tliis approach constitutionally by saying that—what Con-
gress is doing is modifying each agency and enabling legislation, say-

ing we are as a body in consensus agreeing we are going to modify all

enabling legislation and the President is approving it, to say that ad-
ministi'utive regulations shall heiiceforth be subject to approval or

disapproval by either House of the Congress.
That complies with the separation of powers concept. It also com-

plies with the basic structure that every bill must be approved by the

majority of both Houses and the President or veto to override

provision.
On tlie other hand, it seems to me that the separation of powers

principle and the checks and balances approach it directed toward

assuring a broad consensus before congressional action is implemented.
To the extent to which this legislation permits one House to jDrevent
further executive or independent agency action, it is inconsistent with
the separation of powers concept.

Because of the dangers here, possibilities of isolated, piecemeal
review, I think the constitutional issue is a serious one. I think it

would depend in terms of its resolution on how the bill is specifically
drafted and of course the particular case in which the question
comes up.
On the other hand, one can make much the same criticism and

comment about congressional oversight in committee oversiglit because
once again you may have substantial impact on administrative regula-
tions by a committee of Congress or a Member of Congress and a

practical effect would give greater power to fewer people than even
this legislation proposes.
On balance, I would urge that the legislation be considered on its

policy rather than its potential constitutional conflict.
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Mr. Kindness. Thank you. In the other area—well, it is a related

matter actiiall}'. Would you care to comment on the possibility that

legislation in this area might conceivably provide for all adminis-
trative regulations to have a fixed life, unless codified by action of the

Congress so as to adopt in statutory form or as a part of or an adjunct
to a statute those administrative regulations that have been promul-
gated during a period of time ?

Dr. Gellhorn. Once again, it is always hard to answer those ques-
tions in the abstract because we are talking about just a wide range
of governmental action. I can think of various regulations by the
Federal Trade Commission that I would like to have a very short
life because I obviously don't agree with them.

It is hard to separate my own policy views on particular regula-
tions from the principle that you are suggesting. I think it is desir-

able though at the bottom because it forces the administrative agency
to reconsider what it is doing.
That is an institutional means whereby they reconsider what they

are doing. I am wondering, however, it might be more desirable than

adopting a fixed life on the regulation which would have the agency
reconsidering legislation again on a piecemeal basis, that instead you
might require an administrative agency every few years to review its

entire regulatory scheme and discard those that are no longer con-
sistent or adopt regulations that ought to be adopted to implement
the regulatory scheme.
In other words, a wide ranging review is not one that can come

necessarily on the basis then which would result from the structural

change.
The other consideration I would add is that good solid, sound,

efficient management would mean that the agency would be doing this

already or that the congressional oversight committee might be en-

couraging the agency to do this already.
I am not certain you need legislation in this direction.

Mr. Flowers. With the caveat to members of the committee that we
are running short of time and we have several other witnesses, I will

give them another shot at you. Professor, if they so desire.

Anyone have any further questions? Thank you very much and
your students. We wish all of you well in the future. Come back to

see us.

[The following memorandum was submitted by Professor Gellhorn
for inclusion in the record :]

Memorandum Re Congressional Control of Administrath-e Regulation

This memorandum summarizes my testimony before the Administrative Law
and Governmental Relations Subcommittee of the House Judiciary Committee-
This testimony related to H.R. 3658 and H.R. 8231 of the 94th Congress, 1st

Session, and was given on Wednesday, October 22, 1975.

Congressional control of administrative regulation by veto of either House
raises questions which can best be considered under four categories. First,
what is the aim and purpose of the proposed regulation. Second, what is the

likely effect that congressional veto will have on administrative regulation
itself, on the agencies, and on the Congress. Third, what alternatives are there
for accomplishing the legitimate aims and purposes of the proposed legislation,

especially with fewer undesired side effects. Finally, what suggestions can be
offered in drafting such legislation.

63-550—76 IS
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PURPOSE

The immecliate aim of this proposed legislation is to widen the opportunity
for legislative input and supervision of administrative regulation. The legisla-
tion supports the concept of "public" or political accountability. Administrative
agencies are removed from the electorate in that their members are appointed by
the President and approved by the Congress ; Congress, by contrast is directly
responsive to the electorate on a two to six year basis. Nevertheless, the agencies
have been assigned law-making tasks whicii might otherwise be performed by
the Congress. To that extent they exercise law-making without being subject to
immediate political or public control. And the function of this legislation, allow-

ing either House of Congress to overturn proposed administrative regulation,
would be to assert greater control over such regulations. Before administrative
rules could be enacted, they not only would have to comply with statutory
requirements (such as notice and hearing under § 553) but they would also
Jiave to pass the hurdle of not being so obnoxious to the legislature that either
House would overturn them.

It is important to note that this legislative control of administrative regulation
has—or at least should have—a different function from that traditionally as-

signed judicial review. One is aimed at the desirability of the administrative
regulation, whereas the other looks to its legality.
The focus of judicial review is to assure that the administrative agencies

have acted within the scope of their delegated authority as well as in accordance
with appropriate procedural norms. Court review of administrative regulation,
in other words, assures its legality, including its consistency with the congres-
sional intent as revealed by the agency's enabling legislation and related history.
While this is the theoretical role of judicial review, it can be suggested—with-
out undue cynicism—that administrative enabling legislation is often so broad
and vague as to permit a variety of possible rules and regulations. The '"public
interest" standard of much legislative delegation to administrative agencies per-
mits wholly different approaches, depending on the views of particular commis-
sioners. It would not be surijrising, therefore, if the regulations adopted by an
administrative agency were not in fact consistent with the "original" legislati\-e
intent. This assumes that the legislative intent can be said to be of a single mind
or purpose, however ;

In fact we know that the legislative direction is seldom
so clear. In addition, one reason that administrative agencies are established is

to resolve policy disputes where the Congress is unable to decide which approach
to take. Despite these comments, this proposed legislation would not seem to rest
on an effort to assure that agency regulations are consistent with the original
congressional intent since it is not at all clear that judicial review has not ade-

quately performed that task, on the one hand, or that congressional supervision
by legislative veto would perform that task adequately, on the other.
The focus or primary thrust for this legislation would seem to lie in another

direction. It would serve the function of determining the desirability of proposed
administrative regulations—or, to use the intent analysis, of assuring tJiat they
are in accord with "current" congressional intent. Because most organic ad-
ministrative legislation is broad and vague, administrative regulations seldom
fail to pass judicial review as being ultra vires or outside the agency mandate.
But just because administrative regulations may be within the agency's mandate,
and therefore legal, it does not follow that such regulations are desirable. And
the proposed legislation permitting single House veto of a regulation would pro-
vide one method for checking on the desirability of administrative rules.

All this is by way of introduction to suggest that this legislation raises the
ultimate question of whether administrative regulations are primarily normative
or expert. If the regulations are normative and reflect policy values, then Con-
gress is at least theoretically in a better position to evaluate their desirability.
Congress is the body that reflects the public desires—a least more effectively
than do administrative agencies. On the other hand, if administrative regulations
involve expertise and expertness and are determined not liy normative judgments
but rather by technological, scientific, economic, statistical or sociological, or
related factors, then one might doubt the ability of Congress to determine the
"desirability" of administrative rules by exercise of a veto power.
The difficulty with this analysis, of course, is that administrative regulations

are probably both normative and expert. Nor is it always obvious whether one can
distinguish between the two. For example, do administrative regulations proposed
by the Environmental Protection Administration relating to parking in major
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•cities involve normative or expert judgment? On the one hand, they are concerned

with air quality standards and health effects. On the other hand, they impinge on

public convenience and affect basic resource allocations. Even such expert judg-

ments as the safety of nuclear reactors involve basic decisions of acceptable risks

which are, at bottom, value judgments on which the experts have no expertise.

Their expertise is valuable only in assuring that the risks and costs have been

accurately assessed. One other problem is the assumption here that relevant evi-

dence can be summarized and made objective. This may not always be true. Then
the issue almost becomes one of deciding who is in the better position of making
an educated guess.
However viewed, this legislation goes to the foundation of administrative agen-

cies. Among the justifications given for the establishment of administrative agen-
cies are their expertness, their opportunity for specialized supervision of a partic-

ular problem, and their continuity. Where expertness is involved in administra-

tive regulation, one can argue not only that the agency is likely to be in a better

position to know whether or not the regulation is viable but also that it must be
allowed flexibility and "breathing space" to perform the task. One regulation is

inevitably related to other regulations. Yet the Congressional supervision pro-

posed by this regulation will tend to operate on a piecemeal of ad hoc basis.

This leads to the next section of this memorandum which considers the impact
of the proposed legislation on the agencies as well as on Congress and administra-
tive legislation.

IMPACT

Obviously, it is always difficult to evaluate the impact of legislation in advance.
This is particularly true where the legislation may affect many disparate and
diverse agencies since the impact will undoubtedly vary among them. The effect

of this legislation will also depend on its scope, and especially on the use which
Congress makes of the authority to veto administrative regulations.
On the other hand, it is extremely important that some kind of evaluation be

made. An example of recent legislation makes this point—as well as tlie hazards
of prediction—with particular force. The Privacy Act was adopted by Congress in

1974 to go into effect on September 27, 1975. The original estimates made by the

Congress which drafted this legislation were that it would affect approximately
850 recordkeeping systems. However, at last count the Justice Department reports
that it has affected over 8,000 systems. Thus the cost of this program, which was
originally estimated in the tens of thousands and then in the low millions, has
now been suggested (by Mary Lawton of the Justice Department) as possibly
exceeding one billion dollars.

Vv^hether or not these figures are accurate, they make the point that seemingly
desirable changes in the law may have a far-reaching effect and prove to be very
costly. The Privacy Act also illustrates the point that legislation designed for one
purpose may in fact result in another affect which may be counterproductive. For
example, in order to assure that the Privacy Act was being complied with. Con-
gress required that an agency retain records of its recordkeeping systems for five

years. This not infrequently results in the retention of a record for a longer period
than would otherwise be the case—all for the purpose of preserving privacy.

In assessing the impact of possible congressional veto of administrative regula-
tion, the first point to note is the likely frequency of its use. If Congress makes
frequent use of this authority to overturn administrative regulations, several
likely effects can be identified : it will create an enormous workload for Con-
gress; the impact on agency programs and regulations will be substantial—all
will be delayed, others stopped, and others changed ; Congress or its staff may
become a '"super agency" without the "accountability" protections currently avail-
able under the appointment process and the Administrative Procedure Act and
with negative effects on efficiency. These costs would have to be balanced against
the gains in accountability and other benefits.

If, as seems more likely. Congress uses this authority sparingly, the costs and
benefits are likely to be quite different. The primary cost then would be in the
delay v,-hich this legislation is likely to impose on all regulation subject to its

coverage. In this circumstance the question is whether that cost is counter-bal-
anced by the assurance that administrative regulations are acceptable to Congress
and perhaps to the public.
The issue of delay is always difficult to resolve since its desirability is diffi-

cult to separate from one's view of the substantive result. Except one can note
that most criticism of administrative enactment has not been with the errant
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nature or precipitous enactment of agency rules, but rather with administrative

lethargy and delay. As a consequence, one can suggest that the methodology if

not the purpose of this legislation is misplaced.

£kiually important in assessing the impact of this legislation is the reason for

congressional use of its new veto power. This, in turn, depends on the process of

examination which Congress adopts. How will it screen agency rules
;
will that

process be performed by committee staffs and will they be given adequate direc-

tion? This raises a further concern about whether or not Congress can ever be in

a position to exercise adequate and effective oversight over the regulations
adopted by administrative agencies. Obviously, Congress is busy and has other,
more momentous tasks.

Even assuming that an effective system can be devised for assuring close con-

gressional scrutiny of administrative regulations in order to screen out only those

deserving further consideration, there is the question of why Congress has acted
to veto some regulations and not others. If it is because of a policy disagreement
with the administrative agency, then the policy justification for this legislation
would be served. It also seems possible, however, and perhaps probable, that the

congressional veto may be the result of lobbying, of pressures of particular inter-

ests, or even of log-rolling. In that instance it can be argued that the congressional
veto would not necessarily reflect a considered disagreement with administrative

policy.
The underlying basis for this concern is that the congressional decision to

screen or to select particular regulation for overruling, as well as its actual over-

ruling, is liliely to be a low-visibility decision. And one need not be especially
mistrustful of Congress to be concerned about the quality of such decisions when
they are generally hidden from public view.
A related and somewhat distinct point concerns the methodology by which Con-

gress makes the decision that the regulation is worth considering and worth over-

turning. Administrative regulations subject to this legislative veto will have been
supported by notice and comment hearings. And under § 553 of the APA, the

agency is required to state the basis for its findings and rulings. But the pro-
posed legislation makes no such requirement of the Congress. It can ignore the
evidence presented at the administrative rulemaking hearing. It can ignore the
reasons given by the agency. As now written in the proposed legislation, there is

no "record" I'equirement that the Congress even be aware of why the agency has
adopted a particular rule. Nor does the proposed legislation provide an opportu-
nity for input by those affected by the regulation—as required by Section 553
of the APA. The several requirements now imposed on administrative rulemak-
ing serve valuable functions of "public accountability." And it is not obvious that
the mere closeness of Congress to the "people" is an adequate substitute.
Another area where this legislation may have a substantial impact is on the

Congress itself. Administrative regulations are numerous and complex. They
cover a wide range of subject matters. If the Congress is to perform its oversight
function under this legislation carefully, the staff responsibility in screening
and analyzing regulations in the 60-day delay period is likelv to be enormous
and time-consuming. Not only will the congressional workload be increased, but it

is also likely that the focus of appeal by those adversely affected by administra-
tive regulation will turn to Congress with an increasingly urgent basis. Whether
further intensification of the lobbying process in Congress is desirable is at least
an open question. Instead of Congress being a filter of special interests and a rep-
resentative of the public's interest, it is possible that Congress will be divided
among proponents of various special interests and that congressional defeat of
administrative regulation will only reflect successful log-rolling rather than a con-
sidered evaluation of what desirable policy requires. This may, of course, put
too harsh a light on how Congress acts. But it is hardly beyond the realm of
reason.
Even more important is the possible effect of this legislation on the agencies. As

already noted, one immediate effect will be to delay the implementation of agency
regulation. More serious, however, might be the efforts that agencies would use
to avoid its reach. As drafted, one form of the proposed legislation would per-
mit agencies to avoid its reach by using one of the escape hatches in Section 5.53—
sucli as calling the regulations procedural, saying that they are emergency, or
relying on the "good cause" exemption.
The net result would be that agency procedures assuring accountability would

be avoided with a corresponding gain in congressional control. Nor does the

proposed statute provide any mechanism for Congress to police agency compii-
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•ance with its scope and tlirust. A related concern is that if Congress becomes the

final arbiter of the effectiveness of agency rules, the agencies may be prone to

"passing the buck" to Congress. At least they may seek to have Congress share

the heat for controversial administrative policy. In part this may be desirable,

epeciallv where Congress has delegated authority to the agencies because it was

unwilling to make the hard policy decisions. On the other hand, one might assess

that impact as making the agencies even less responsible than they are now.

To the extent to which responsibility is taken from the agencies, it seems even

more likelv that they will be unable to attract qualified personnel. This problem

is certainly reflected by the difficulty of hiring a capable corps of administrative

law judges, a group currently without particular authority or prestige.

Another technique for assessing the impact of this proposed legislation—

albeit somewhat redundantly after the foregoing analysis—is to look at what a

congressional veto might do to administrative rulemaking decisions and the

reasons supporting those decisions. To the extent to which the power shifts from

the agencies to the Congress and its staff, such decisions and their underlying

reasons become less visible. This is particularly true since Congress will not be

required to outline the reasons for its rejection of some regulations and its

failure to interpose objection to others. What subsequent effect this may have

on the role of judicial review is open to question.
If Congress has considered a regulation and declined to overturn it, has it

impliedly endorsed the regulation—and would such approval alter the standard

of judicial review, thereby limiting the assurance which judicial review seeks

to provide? (The usual rule is that administrative regulation is subject to much
closer scrutiny than law-making by Congress.) Of even greater concern is the

effect of congressional veto on the rationale and scope of an administrative

program. If the congressional overturn is really the result of special pleading and

particular interest group lobbying, it will not at all be clear to the agency that

the program itself should be scuttled. In fact, the likelihood would seem to be

that the agency would adopt a similar rule which does not create quite the

same political response. While this may be a benefit, it seems a costly method
for achieving such a minor gain. But how is the agency to react if Congress dis-

approves of only part of the program, especially if the program is interrelated

with other rules? This raises the further question that Congress might find a
more efficient mechanism for communicating its views to the various admin-
istrative agencies, which is the concern of the next section of this memorandum.

ALTERNATIVES

Unless the alternatives for asserting greater congressional oversight of admin-
istrative regulations are either limited or likely to be ineffective, the questions
raised already about the veto legislation cannot be readily dismissed. And a
close analysis of other options available to Congress to assure that admin-
istrative regulation accords with the popular will and reflects desirable policy,

suggest that the proposed legislation should be adopted—if at all—only as a
last resort.

First, it should be noted that there are already many avenues available for

exercising congressional oversight. There is, for example, the appointment proc-
ess whereby the Senate can assure that administrative regulators reflect a
philosophy consistent with the "popular will." Despite its occasional use, the
appointment process has been notorious for its very limited check. As all too
often has been shown, the administrative agencies have been the haven for the
governing party's defeated candidates or political friends.
More fruitful would seem to be the reliance on the appropriations process.

Administrative regulations normally are enforceable only with the aid of agency
resources. And Congress controls the purse on such resources. Nor is it uncom-
mon for legislative committees in the appropriations process to question com-
missioners closely on the regulations which they have proposed and adopted.
There is, of course, the objection that such oversight tends to follow rather than
precede the implementation of administrative regulations. However there is no
magic in this process, and not infrequently congressional inquiries focus on pro-
posed as well as past regulatory action. Similar legislative oversight is accom-
plished through the actions of standing committees and their investigations. A
current example is that offered by the inquiry of the Senate Committee with
responsibility for the Federal Communications Commission. It is now closely
questioning the commissioners about their decision to limit the effect of Section
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315 (the equal time provision) of the Communications Act. And there is, in

addition, the time-honored legislative protection offered constituents by Con-

gressmen in processing their complaints with the agencies. Where an administra-

tive regulation has a substantial impact on congressional constituents, it is

unlikely that the administrative regulation will be adopted without challenge.

These current avenues for legislative oversight of administrative regulations

are of a different degree and kind than that proposed by the veto statutes being

considered here. These other avenues provide for congressional input into the

administrative process, but at the most they only call for a reconsideration of

adopted regulations. In general they do not operate as a legislative veto of pro-

posed or existing regulations—except in imusual circumstances.

Even where reversal is sought, a more reasonable alternative would seem to

be the time-honored process of legislative reversal. Take, for example, the various

cigarette rules considered by the Federal Trade Commission and the Federal

Communications Commission in the I960's. Those agencies had proposed that

cigarette health hazards be disclosed in all advertisements and on all packages,
as well as that radio and television ads be limited and ultimately banned. The
standing committees of Congress with oversight responsibility over the two agen-
cies followed the rulemaking processes closely. Ultimately they told the agencies
that they wished the rules held in abeyance w^hile Congress itself considered leg-

islation directed toward cigarettes. And Congress did adopt legislation taking
an intermediate approach to the problem. (It might also be noted that these reg-
ulations were primarily normative rather than "expert'' in character.) Another

example is the National Highway Traffic Administration's regulation of seat-

belts. It required the establishment of an interlock system which prevented the

opei'ation of an automobile unless the seatbelts were in use. In response to con-

stituent complaints, or at least to personal irritation, the Congress adopted leg-

islation overturning the regulation.
These illustrations suggest that Congress is in a position to exercise effective

oversight and veto of administrative regulations of normative character where
the Congress substantially disagrees with the administrative judgment. There
are some differences between this approach and the proposed veto legislation.

Congressional oversight currently tends to operate after the regulation has been

adopted, and this is not costless. For example, the seatbelt interlock regulation
went into effect, added to the cost of cars, and only subsequently was over-

turned. Under the one-House veto proposal, on the other hand, the comparable
"cost" is the opportunity due to the delay of all regulations not vetoed by Con-
gress—a not insubstantial cost. Of course it is not at all clear that Congress
would have vetoed the seatbelt interlock had the current proposed legislation
been in force. Still it seems difficult to di.spute the likely fact that Congress would
have been more prone and found it easier to overturn the interlock regulation
under the legislative veto procedure.
This very point, however, raises another basic question. Namely, is it ap-

propriate for one House of Congress to be in a position to overturn administra-
tive regulation. One can question whether this is consistent with the constitu-
tional scheme requiring both Houses and the President (or unusual majorities
of both Houses without the President's approval) to adopt legislation. The otlier

side of this argument is that administrative agencies are creatures of the Con-
gress and can exercise only such power as the Congress delegates to them. And
once this legislative veto statute is approved, it can be said that Congress has
granted the agencies only conditional authority to adopt substantive regulations.
As to whether or not legislative vetoes are constitutional is considered in a

lengthy article by Watson entitled "Congress Steps Out : A Look at Congressional
Control of the Executive" in 63 Cnlifornia Law Review OS?, CTuly 1975).
Whether or not these alternatives are adequate and outweigh the desirability

of adopting the legislative veto idea also depends on one's perspective of how
substantial is the problem of public accountability of administrative regula-
tion, and whether or not the imderlying causes of such lack of accountability are
in fact addressed by this legislation. ("Even then, of course, the question nva-ii

still be answered whether or not the cost of this ])articular approach, especially
when considered against alternative measures for accomplishing the same end.
justify the prospective gain. )

MODIFICATION

Recognizing that the assessment of the impact of the legislative veto proposal
in advance of its implementation is necessarily speculative and that perceptions
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about the utility of this proposal will vary, it is useful to consider how the pro>

posed legislation could be improved.
An immediate recommendation is to include within the proposed statute a pro-

vision recognizing its experimental nature. One suggestion, taken from the re-

cent Federal Trade Commission Improvement Act of 1975. would be to require

a study and report evaluating the impact and effectiveness of the proposed

statute after a period of time. The FTC Improvement Act requires both the Fed-

eral Trade Commission and the Administrative Conference of the United States

to study and report to Congress after IS months on the operation of the new
rulemafdng proc-ess. That seems too short a period to assess this congressional

veto proposal. I would therefore suggest that the Administrative Conference be

required to begin an assessment of the operation of the legislative veto two years
after its adoption and to report to the Congress its conclusions within two and
one half years after the proposal is enacted.

Likewise it would seem appropriate to put a time limit on the applicability

of the statute. Since this is an experiment, it ought not to continue in perpetuity
without congres.sional reconsideration. But Congress is not likely to review this

process which enlarges its powers over the agencies without such a time limit.

I would therefore urge that the duration of the congressional veto statute be

limited to three years. Congress would then have the study made available by
the Administrative Conference and would be in a position to assess whether
or not the gains of the veto procedure exceeded its costs.

Related to the experimental nature of this congressional veto procedure, but in

reality a distinct point, is the suggestion that Congress limit the scope, sub.iect

and coverage of its veto powers. Not only should this authority be limited to

substantive regulations adopted pursuant to § 553 of the Administrative Pro-

cedure Act as proposed by one of the bills, but it also ought not apply to all

agency regulations. In order to make a study of its impact manageable and also

to limit the number of rules which the Congress should review under this

legislation, I would suggest that no more than ten agencies' regulations be

subject to its mandate. The legislation might, in addition, be directed primarily
at those agency regulations which are of immediate substantial concern to

Congress and are likely to involve normative judgments. Likely candidates for

such coverage would appear to be regulations adopted by the Environmental
Protection Administration, the Consumer Products Safety Commission, the

National Highway Traffic Safety Administration, the Occupational Safety and
Health Administration, and the Federal Trade Commission.
Another recommendation, if this legislation is to be adopted, would focus

on the basis by which Congress makes the decision. Specifically, my concern
is with the availability of an adequate record and foundation for congres-
sional decision. The agency's rule and its statement and basis should be sup-

plied to Congress. In addition, a summary of the evidence received by the

agency or relied upon by it in making the rule should be made available to

Congress. In this manner. Congress would discourage use of the veto process
as an opportunity to retry and hear de novo the issues involved in the proposed
regulation. Otherwise Congress will be duplicating what the agencies have
already done, increase its workload, and substantially diminish the value of

agency hearings and the scope of agency authority.
A major modification would be to change the thrust of this legislation and

to develop another approach for congressional oversight. Instead of relying on
legislative "veto" of administrative regulations. Congress might empower itself

(or one House) to "remand" administrative regulations to the agencies for
their "reconsideration." Tliis remand for reconsideration would allow the

agencies an opportunity to assess the basis for congressional concern in light of
the entire regulatory scheme and the alternatives available for accomplishing
the same end. If this reconsideration approach were adopted, the Congress
would avoid the confrontation aspect of the veto proposal while .still allow-

ing itself an effective opportunity for input and oversight over the regulatory
process. Moreover, this approach would give greater recognition to the admitted
expertise relied upon by agencies in the passage of their regulations.
One other modification that seems worthy of consideration relates to the

ad hoc or piecemeal basis of the current proposals for legislative veto. Con-
gressional veto of individual rules may turn out to be counterproductive to the
extent to which administrative regulations are interrelated or part of a broader
regulatory program. More rational congressional oversight would involve the
Congress in examining entire administrative programs rather than individual
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riilefs. The difficulty with this suggestion, however, is that it seems contrary
to the veto approach and favors instead the alternative previously noted of

continuous congressional committee oversight. At the moment it seems difficult

to describe or devise a method for congressional veto or remand of particular
regulations which would also consider the challenged administrative regulations
on a more systematic basis.

Ernest Gellhorn,
Professor of Law, University of Virginia.

Mr. Flov/ers. Our next witness is INIr. H. Lee Watson, of Los

Angeles, Calif. I just found out he was born in my hometown.

TESTIMONY OF H. LEE WATSON, LOS ANGELES, CALIF.

Mr. Watsox. I have been asked to comment more on what I view
the effects and the discussion I am going to provide is fairly theoreti-

cal. The effects I am going to discuss are based on the constitutional

study. They are based on a study of the debates of the framers at the

time the Constitution was adopted and the fears that they had.

So I am not going to talk so much about practical things like the

load on Congress, the framers did not have much thought in that

direction since at that time Congress was to be a much smaller body.
It is going to be a fairly theoretical discussion but I tliink it will

present some interesting points.
Mr. Flowers. I note that you have a prepared statement. Would

you like to place it in the record and then you can summarize your
testimony.
Mr. Watson. I believe you have been provided copies.
Mr. Flowers. We will place the prepared statement in the record

and we will hear your remarks on this subject.

[The prepared statement of ]Mr. Watson follows :]

Statement of H. Lee "Watson, Los Angeles, Calif.

Mr. Chairman, my name is H. Lee "Watson. I am a recent graduate of Boalt
Hall School of Law in Berkeley, California. I am currently employed and await-

ing admission to the bar in Los Angeles, California. The comments which I

make here today are based on an extensive, if not exhaustive, study which I

conducted over a one and a half year period ending in the spring of this year.
This study focused on both the historical precedents for the type of legislative
provision being considered here today, and upon the constitutional foundations
upon which such provisions must rest.

Certain statutoiy devices for control of the Executive Branch of Government
and of administrative agencies have developed during this century despite con-

tinuing constitutional attack from the Executive. These devices, often referred
to as the legislative veto or the committee veto, mark a departure from previous
congressional practice. In the past the controls have most often appeared in
statutes authorizing discretionary administrative action. The granted authority
is qualified, however, by congressional retention of jurisdiction to disapprove
proposed actions. Thus by resolution not subject to presidential veto, or by
committee vote, a proposed administrative action to be taken pursuant to statu-
tory authority may be aborted.
Over the years, bills containing these provisions for what I call extra-legis-

lative control of government have been vetoed or criticized by Presidents "Wilson,
Hoover, Roosevelt, Truman, Eisenhower, Kennedy, Johnson, and Nixon. President
Ford has vetoed a I»ill containing a related provision, but has apparently taken
no stand on the legislative or committee veto in general. The procedures have
also been condemned as unconstitutional in the opinions of several Attorneys
General. No doubt as a result of this opposition, and of opposition from within
Congress, these provisions have received only sporadic use during most of this

century. An exception to this rule came during World "War II. During this period
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many statutes granted the President war-time powers but allowed termination
of those powers by concurrent resolution at the end of the war. Following the

war, usage again dropped to a low level as presidential opposition resumed.

Only in very recent months has a dramatic acceleration in the utilization of
these devices occurred. Beginning in the waning days of the Nixon adminis-
tration and redoubling under President Ford, this acceleration has been accom-

panied by a broadening in the subject matter areas subject to control. The bills

before you today, H.R. 3658 and H.R. 8231 would for the first time institute a

general "laying system," thus allowing legislative veto in a very broad area
of administrative rulemaking.
In hopes that I might provide some helpful guidance at what could be a turning

point in the workings of American government, I submit the following statement.
These comments are amplified at considerable length in my article published in

the July 1975 issue of the California Law Review. I propose not to take a stand
here on the constitutionality of these measures, though I have done so in my
article. In my opinion this question is one uniquely in the hands of Congress, and
possibly is unreachable by the judicial system. The responsibility for careful
consideration by Congress of the constitutional issues here involved is therefore
much greater than in a situation where judicial review is available. I would hope,
therefore, that constitutional problems will receive careful consideration by
this committee.
There are a number of contexts in which congressional extra legislative con-

trol may be exerted. A statute may authorize the Congress or some siibgroup
thereof (1) to undertake some governmental action independently of the execu-
tive branch; (2) to command some executive action, such as the submission of a
report; or (3) to act in response to some administrative action or proposed
action. The bills which are currently under your consideration are in the latter

category. They seek to create a mechanism by which Congress may disapprove
administrative rulemaking. I will therefore restrict my remarks to this area of

extra-legislative control.
In instituting a system of post-legislative control over administrative rule-

making, the variables to examine seem to be three-fold. The choice made among
these factors will affect the nature and effectiveness of Congressional control,
the nature of the powers likely to be given the administrative body, and the
constitutional problems to be encountered. First, the nature of the administra-
tive body subject to control must be considered. Where rules are to be proposed
by the President or a Department under his immediate control, then the power of
the President and Congress may still balance one another, though the relative

roles of the legislative and executive branches may be shifted. On the other hand,
if the rules are to be presented by an independent agency and the possibility of

presidential input is minimal, then Congress has, in effect, created a governmental
role for itself to the exclusion of the President. The agency is more likely to be

subject to domination than is the executive, and the balancing of powers is gone.
Second, an important factor is the nature of the prescribed congressional

response—whether positive or negative. Must Congress affirmatively act to

approve each proposed set of rules, or is the control of a passive nature where
Congress need only act to disapprove rules when it considers the administrative
effort unsatisfactory? In the former case, the only congressional gain relative
to enactment of the rules by legislation would seem to be the elimination of the
Presidential veto power in the case of rules submitted by an independent agency.
As in the case of enactment of the rules by legislation, judicial review of the
rules for compliance with statutory standards is very likely eliminated. On the
other hand, the passive control afforded by the possibility of a disapproving vote

may prove no control at all if Congress finds it difficult or embarrasing to act.

In my view passive control measures offer serious temptation for creation of
federal powers otherwise unlikely to be created.

Finally, there must be considered the mechanism of the authorized response.
The possibilities include joint resolution—a standard legislative practice which
requires no prior authorization at all, concurrent resolution, simple resolution,
vote of one or more committees, or decision of an individual Congressman. Re-
sponse by committee or individual is not under consideration here. I consider
there to be serious constitutional problems w'ith these mechanisms relating to

the dual role—simultaneous representation of local and national interests—
which Congressmen are thereby required to fulfill outside the context of congres-
sional vote. I will consider these mechanisms no further.

Congress obviously may control administrative rulemaking through standard
legislative practices. Thus, a set of regulations may always be overturned by
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joint resolution subject to Presidential review. This procedure may be imple-
mented by a requirement that an agency report its proposed regulations to Con-

gress some period before they are to take effect. Alternatively, an agency may be
authorized merely to submit proposed regulations to Congress for adoption by
joint resolution. This mechanism has the advantage that it is subject to no
constitutional objection. It preserves the Presidential role as a balance to con-

gressional power and avoids subjection of independent agencies to the sole

dominion of Congress. Only by adoption of this mechanism may Congress amend
regulations before allowing them to take effect. From the congressional point
of view, however, there may be .serious disadvantages to control by joint reso-

lution. If positive adoption of each set of regulations is reciuired before they
may become effective, much of the advantage of delegation of rulemaking
authority to administrative agencies is lost. While the President may be expected
not to veto the adoption of rules which he has submitted or ai)proved, this

mechanism would give to the President, as well as to Congress, a veto power over
rules submitted by independent agencies. If, on the other hand, disapproval by
joint resolution is envisioned, the President may require the disapproval be

supported by two-thirds of each house. This would effectively weaken congres-
sional control.

To some extent these disadvantages may be ovei'come through exercise of the

congressional rulemaking power. Thus, where congressional adoption of regula-
tions is required, congressional action may be facilitated by any combination of

rules providing for no amendment, limited debate, or priority vote. The same
rules may be applied where congressional disapproval is to be expressed. Further-
more, in the case of disapproval the loss of control resulting from the Presidential
veto power might be minimized by the following mechanism : a set of regula-
tions could be made subject to disapproval by joint resolution, the vote of dis-

approval being facilitated by the rules discussed above. In the event that there is

no such disapproval, the regulations would take effect automatically after a

prescribed waiting period,* such as one year, unless adopted by joint resolution.

Such a vote of adoption would also be facilitated by the rulemaking power. This
would give Congress a greater amount of time to consider adoption of the reg-

ulations, but its primary purpose would be to serve notice on the agency, in the
ease of a negative vote disapproved by the President, that its regulations would
be in effect, at best, for a short term. The agency might find it preferable to

rescind its regulations and adopt an alternative set more acceptable to Congress.
The control of administrative rulemaking by concurrent or simiile resolution

avoids the problems associated with the Presidental veto. The employment of

these devices, however, presents constitutional problems. The most apparent of

these is with the concurrent resolution. The Constitution states :

"Every Order, Resolution, or Vote to which the Concurrence of the Senate and
House of Representatives may be necessary (except on a question of Adjourn-
ment) shall be presented to the President of the United States . . . ."

Arguably this bans all use of the concurrent resolution, at least for other
than internal congressional affairs. A statute authorizing a concurrent resolu-

tion by definition makes the concurrence of the Senate and House of Represen-
tatives necessary. Submission to the President would therefore be required
and. according to common terminology, the resolution would be termed a joint
resolution. This view was rejected, soundly I think, by the Senate .Judiciary
Committee in 1897 and has had few adherents since. The Senate Committee was
considering the constitutionality of the statiitory authorization of a concurrent
resolution to request a report from an administrative agency. The committee
concluded that the necessit.v for concurrence created by a statutory provision
-was not the "necessity" referred to in the Constitution. Rather, the constitutional
nrovision required submission to the President when concurrence of the two
Houses was a "constitutional necessity." This definition which equates the test

for thp constitutional requirement of joint action by the two houses with the t^^st

for required submission to the President certainly appeals to reason. It would
seem irrational for a single House to be able to accomplish what the Constitiition

forbade to the two houses acting jointly. Tims, in the context of an aflSrmative

vote, the situation under consideration l)v the Senate rommittee, there should
be no constitutionnl distinction between a concurrent and a simple resolution. I

will return later to .special problems involved with a negative vote, or vote

of disapproval.

*However, they would remain in effect only for a limited period.
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The problem with the Senate Committee position is that it requires a test for
"constitutional necessity" for concurrence of the two houses. The Committee
suggested that the test was whether the action in question was "legislative iu
nature" or not. The ambiguity of the term ••legislative in nature" leaves the
matter pretty much up in the air, and all the Committee can be said to have
decided is that a request for information needed to legislate is not itself "legisla-
tive in nature." In this conclusion the Committee had ample support dating back
to the first Congress in 1789. I support the Committee's conclusion but suggest
that •'constitutional necessity" in a given sittiatiuu must be determined by
careful examination of the distribution of powers propounded by the Framers
of tlie Constitution.
Where a resolution seeks to disapprove, rather than adopt, a set of regulations,

there is a complication to the above discussion which I would like to suggest to

yoti without suggesting a solution. The Senate Committee of 1897 considered
only an affirmative demand for information and did not face this problem. The
Framers of the Constitution acted under the assumption that it would be the
role of Congress to affirmatively adopt the laws of the nation. In this context

they adopted a bicameral legislative system. Its ptirpose was two-fold : first,

the Framers desired that no new law be adopted without the concurrence of
two .separate combinations of state interests; second, the Framers felt that the

requirement that the two houses of Congress coucttr in each action would impede
the legislative branch, subduing hasty actions and preventing domination of the
Executive. Where Congress acts affirmatively, these two purposes act in con-
cert to dictate concurrence of the two houses. Where Congress acts negatively
to prevent a change in the law, as where it seeks to disapprove a set of adminis-
trative regulations, these two purposes dictate opposite results. Thus, if the leg-
islature is to be impeded, and hasty action prevented, concurrence should be

required in a disapp/roving vote. On the other hand, if no new law is to be adopted
without the concurrence of the separate combinations of state interests repre-
sented ]>y the two houses, either house must be allowed to disapprove a set of

regulations if it does not concur in their adoption. Which of these mandates
is to be followed? In the case of regulations to be submitted by or under the
control of the President, the danger of domination of the Executive is minimal
and probably disapproval by simple resolution should be preferred. In the case
of rules submitted by an independent agency the case is much less clear. Here
the checking influence of the President is gone and the danger of hasty congres-
sional action maximal, indicating that concurrent resolution disapproval should
be preferred. In this case, however, there is the danger that the agency will be-

come dominated by the interests of a single house, and that its regulations will

be drafted to suit those interests. This suggests that simple resolution disapproval
shonld be employed.
Having outlined the available mechanisms for Congressional control of ad-

ministrative rulemaking and some of the constitutional problems involved with

each, allow me to suggest some of the possible effects of adoption of these

procedures. The present mechanism for control of administrative rulemaking
is well known. At a point in time Congress enacts a statute authorizing an
agency to promulgate rules in a particular subject area. The intention of

Congress at that time, to extend it is determinable, delimits the discretion

and power of the agency. Congress, faced with the necessity of relinquishing
control over the power which it creates, has an incentive to write standards
into the authorizing statute, and to compile a record from which its intent may
be determined. The agency then proceeds to exercise the power it has been

given by promulgating a set of regulations. If a question arises as to whether
the agency has acted within its authority, it is the job of the .iudiciary to answer
this question. To do so the courts attempt to determine the intent of Congress at

the time the oufJwritif icas enacted. The necessity of defining an intent at a

specific point in time constitutes a limitation on governmental power.
If Congress itself seeks to review an agency's actions it very likely will do

so according to its present views rather than according to a determination of
its past intent. If the mechanism of review is confined to standard la^^^naking
practices, then Congress may validly redefine its previous intent and reverse or

ratify the administrative action in the process. If extralegislative procedures
are open for this review, then congressional intent may gradually be shifted
without resort to the legislative process. At the same time judir-ial review as
a mechanism to bind agency power to the anchor of past congressional intent will
lie eliminated. The courts, faced with the already difBcult task of determining
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past congressional intent, will be unlikely to reverse a congressional ruling
which does not adequately distinguish between past and present intent. An
important, and in my view constitutionally required, limitation on federal power
will be removed.

I suggest not only that federal powers might be increased by employment
of these mechanisms but that in some circumstances it will be placing this

increased power directly in the hands of the Executive ;
that the appearance of

control may be illusory. If Congress relies on its powers of control it may be

tempted to neglect to specify standards or to compile a record of its intent. The
Executive, in possession of the resulting enhanced powers, may then be able

to place the Congress in the position of having to act or accept responsibility
for not acting. Both choices may be untenable. To put it crudely, the President

may find himself in possession of a tool for political blackmail. I feel that this

has happened in the recent controversy over oil imports and price controls.

I don't feel that it is possible at this time to determine how real these dangers
are. There is very little experience with this type of control. The impressive look-

ing list of statutes provided by the Library of Congress Congressional Research
Service is highly misleading. Its listing is heavily dominated by statutes of

unquestionable constitutional validity. These include "report and wait" pro-
visions which simply require the administration to report in advance its proposed
actions, an exercise of Congressional power to acquire information on subjects
of possible legislation, and the "no appropriation" provisions which amount to

exercise of the congressional rulemaking power. In addition, there are the

"report and wait" requirements with associated acceleration provisions by
which Congress can waive the waiting period. These provisions may present
technical constitutional questions, but they are of very limited effect.

Provisions for extra-legislative control of government which did not fit into

the information gathering function were first employed in about 1910. For many
years, uses were either so minor—for instance, committee approval of the loca-

tion or design of a monument—as to go unnoticed or strongly opposed by the
Executive and hence seldom employed. While a vast number of statutes enacted
at the time of World War II contained provisions for termination of statutory
authority by concurrent resolution, these resolutions were all tied to the end of
the war, and furthermore were never employed. With the exception of the
reorganization acts, virtually all important authorizations of simple and con-
current resolutions have come in the 1970's, mostly since 1973. Such resolutions
have been passed, I believe, in only a handful of instances.

In conclusion, then, control of administrative rulemaking by congressional
action outside the standard legislative process is problematical from a constitu-
tional standpoint. Whether these procedures are to be deemed transgressive of
constitutional bounds is a decision probably in the hands of Congress. In

deciding the issue, the Congress should consider the related possibility of

unexpected effects on the distribution and extent of federal, power. It is

suggested that these problems might be minimized by a carefully conceived
exercise of the rulemaking power in conjunction witli standard legislative
practice. The resulting procedure may be more cumbersome than desired, but
the doctrine of separation of powers has always had this failing.

Mr. Watson. I would also like to submit to you for adoption or

selective adoption a copy of my article. It is rather length}'. I recom-
mend section 4(b) as relevant to this discussion.
Mr. Floweks. We can do that, I will ask the staff to select relevant

portions for our consideration.

INIr. Watson", The bills which you are considering are H.R. 3658
and PI.R. 8231, 1 believe, and arc representative of one aspect of what
is in my article which I refer to as extra legislative congressional con-

trol of Government.
By this I mean a situation where there has been a statute which

authorizes some action by Congress or committees or individual Con-

gressmen which will have some legallv bindina; effect on the Govern-
ment which, however, is not a part of the legislative process.
There are borderline areas, of course. For instance, a request by a

committee for information from the Executive, I would not really
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classify in this area. That would really be a part of the legislative
process. Presumably that information would be needed for the purpose
of legislating.
If you stick to what I would consider this extra legislative control

area, I would classify three types of congressional actions. First of all,
there is, which would be taken independently of the Executive or of the
administration, I should say.
An example of that might be termination of some statutory author-

ity, let's say by concurrent resolution. A second example would be an
action by Congress or a House of Congress or a committee which orders
the Executive to do something. The third would be an action in

response to some executive proposal or action. That is the category we
are talking about here.

Congress is responding to proposed regulations submitted to it by
either adoption or rejection. So although my articles are much broader,
I will focus my remarks on this third aspect of extra legislative control.

l^^iat I would like to do is outline the techniques by which this sort
of control might be accomplished, extra legislative or by standard leg-
islative techniques, suggest some of the effects that might be expected
and at least mention the constitutional problems related to those
effects.

In considering these mechanisms for approving administrative reg-
ulations there seem to be three variables that one might consider in de-

ciding what mechanism—what procedure to adopt, First of all, there
i« a, question of who is to submit the regulations that are to be approved
or disapproved.

I see a difference where those regulations are to be submitted by the

president or by some agency under the control of the President or
on the other hand an independent agency which submits regulations
into which the President has had no opportunity for input.
That is the first variable. Who submits these regulations. The second,

there seems to be considerable difference in what type of congressional
response is to be taken. In a few cases Congress has provided that
before regulations should come into effect, it has to affirmatively vote
to accept that.

Of course, this would be in a case where the agency is to submit a

proposal for legislation and then enacts it. There are some cases where
Congress is to adopt by a resolution, simple or concurrent, that

proposal.

_

The alternative is a negative vote which is the case in both of these
bills by which Congress by resolution or legislation would disapprove
the regulations that have been submitted. I am going to discuss these
variables in more detail once I go through the list.

The third and the final variable is the mechanism by which Congress
acts. The choices here, the ones that have been considered over the past
are joint resolutions, which is a resolution of both Houses of Congress
and subject to Presidential veto, concurrent resolutions which requires
the concurrence of the two Houses but is not subject to Presidential

veto, single resolution of presumably either House.
Committee vote or even the decision of an individual Congressman.

There has been one instance of a statute which allowed an individual

Congressman to make a decision which in effect could change admin-
istrative regulations. The latter two categories, the committee and the
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individual decision are not under consideration and I tend not to go
into them any further unless somebody wants to question me on it.

Let me then go through the variahles briefly. The difFerence between
whether the regulations are to he submitted by the President or under
the control of the President or by an independent agency may be fairly
substantial.

Let me say now if the President submits—by that I mean if it is

submitted by him or by an agency under his control^—if the President
submits these regulations, he has had presumably an input into them.
There is a mechanism by which the powers of Congress and tlie

President can balance. The roles may be shifted from the ordinarily
defined constitutional rules but at least that balancing is there.

I see a more severe problem in the case of a regulation submitted by
an independent agency. Such an agency may be much more subject to

control of Congress. The President does not haA^e a say in these regu-
lations. It—it carves out a role for the Congress in the Government
independent of the President.

This provides some problems which should be considered. There
are constitutional problems. This is an area that is fairly neat and
this is probably solely in the hands of Congress. I would not expect
the question to be reachable by judicial review. You have problems of

standing. How would it get to court ?

Second, I really suspect that a court would go off on the issue of

political question, assuming that they could get a case to consider it

at all.

I think the responsibility of Congress is much greater than in tlie

run of the mill case of legislation. The second variable is whether

Congress is to respond positively or negatively to the proposed regu-
lations. If the response is positive, if Congress must OK each set of

regulations, this is not a particularly practical way of doing it as I

think you could see.

It in effect does away with all the advantages of delegation of rule-

making. Congress has to consider everything and either vote mindlessly
or vote after considering each individual instance. There is nothing
gained from such a mechanism of positive vote except perhaps tlie

fact that the President will not be able to veto an adoption of regu-
lations submitted by an independent agency.

If the P]-esident submits them, he will be expected not to veto

Congress' adoption of it. The third variable is the mechanism of

congressional approval and this is the most important mechanism.
First of all, there is a possibility of approval or disa])proval by

joint resolution. This means that the President plays a role. It has an

advantage that there are no constitutional questions involved.

It is standard legislative procedure. If the vote is to be positive, if

there is adoption, again, there is no need for advance aiithorization

at all. Tlie Congress can just do it any time it pleases. There is very
much gain in fact over what exists now.

If joint resolutions are for disapproval, the President can requii-e
that disapproval be by two-thirds of each House which means tliat

congressional control is considerably reduced from what I believe is

desired.

I would suggest that a lot of the problems with joint resolutions

control could be overcome by an exercise of congressional rulemaking
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power. Xow first let me suggest that what I am saying would be con-

siderably more practical in a case where an individual authority is

enacted by Congress with the caveat that what I am going to propose
be adopted in that individual case than with a very general system
as proposed by the legislation before you.
There you are going to get into the problems Mr. Gellhorn discussed

relating to the load on Congress. What might be done with a joint
resolution is this : First of all you might arrange that the rules are to

be submitted to Congress for consideration.

Some period of time before they are to take effect. This is a fairly

common piece of legislation and I see no constitutional problem with

it whatsoever.

Congress, of course, may then during this waiting period enact a

joint resolution which disapproves the regulations. This can be sup-

plemented by the rulemaking power in regards to limited debate or

to amended rules or priority vote. I would suggest that if the President

should veto such a rejection of the rules, that the rules then be allowed

to take effect automatically be it specified that in any case these rules

take effect they are to be in effect only for a very limited period
—a

year, let's say
—lest adopted by a joint resolution.

This adoption vote would also l3e supplemented by the rulemaking

autliority in the same manner as before. The advantage of this pro-
cedure would be this. First of all, Congress would not have to act very

rapidly on the regidations. There would not have to be a long delay
in their automatic effectiveness. Xor would Congress have to consider

vrhether or not they wanted to adopt or reject in a 30-day waiting

period.
If Congress had voted to overturn the regulations but the Presi-

dent had vetoed this vote, the agency would be under notice that it

would be very likely to get the approving vote—very unlikely to get
the approving vote later on. The agency might rescind its regulations
rather than to have one in effect for a very short period.
That is basically my proposal. It is cumbersome, I admit that. The

separation of powers lias never facilitated ease in Government. That
is the proposal I submit initially to get around the constitutional prob-
lems I see and the remaining mechanisms which I will discuss.

The second type of mechanism is the concurrent resolution. Let
me discuss that in conjunction with the simple resolution. First oi

all, the concurrent resolution has one obvious difficulty which I think

can be overcome; namely, the Constitution sa3's any bill or vote, reso-

lution, what have you. which requires the concurrence of the two
Houses of Congress shall be submitted to the President for veto and
the override procedure if necessary.

Well, the question arose back in 1897 whether this would ban all

use of concurrent resolutions. The question the Judiciary Committee
then considered was whether a statute which authorized a concurrent
resolution which was for the puipose of requesting a report, I believe

from the Secretary of War. was valid?
In other words, the statute at that time said the resolution in Con-

gi'ess. The question was, was concurrent resolution appropriate? The
committee decided—and I think correctly, that the constitutional

phrase where the concurrence of the two Houses is necessary does
not refer to the mere fact that a statute makes concurrence necessary.
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It refers to some kind of constitutional need. In other words, in a

case where the Constitution requires the two Houses to act together,
then in fact it has got to be submitted to the President.

Mr. Flo^\t:rs. I think we have fairly well settled that in recent years.
The war powers provisions show a general consensus that legislation
that provides for disapproval by concurrent resolution is a proper ex-

ercise of congressional authority. I think probably everyone on the

committee would agree with that. Let us go to the nest situation.

Mr. Watsox. Have you noted the consequences of that situation,
that decision ? If that is the case there is no distinction between simple
and concurrent resolutions. Wherever simple resolution is permissible,
concurrent resolution is permissible.
Mr. Flowers. While there is the obvious difference that the concur-

rent resolution requires action by both Houses, I would tend to agree
with that.

Mr. Watsox. The Senate committee there had considered the case

of a positive request for information. In the measures being considered

here, it is a negative vote in question. In other words, Congress is vot-

ing not to change a law of a House of Congress.
I am not sure that that same equating of concurrent and simple reso-

lutions applies in this case. The reason is this. There are really two

purposes behind the bicameral system of government. One is that
the framers decided that for any change in law there should be the

concurrence of two independent combinations of State interests.

Two, the framers felt tliat it was necessary to have some internal

limitation on the power of Congress and the concurrence of two Houses
was necessary to limit the power of Congress. Now when you have a

positive vote those two purposes pull in the same direction.

The two Houses must concur. When you are talking about a nega-
tive vote, those pull in opposite directions. If Congress is to disapprove
some change in the law as is represented by an administrative regula-
tion, if that is to be done by simple resolution, then in fact if either

combination of State interest disapproved that change in the law, they
have their say.
On the other hand. Congress in that case does not face this internal

control of the concurrence—requirement of the concurrence of two
Houses. I am not trying to give you an answer. I am suggesting that
the consideration for bicameral vote is different.

You have two purposes for bicameralism playing in opposite di-

rections when you consider a negative vote.

Mr. Floavers. Yes.
Mr. Watson. I can't solve that problem. I can only suggest it as

being something you should consider. Let me go on to, I guess, my
main point and it is a suggestion that there be an effect in this system
which I have not seen suggested in the constitutional debates and
what have you and that is that this type of legislation may provide for
an increase in Federal power. Let me explain that. This I see as a con-
stitutional problem. Mr. Chairman, you have suggested to Mr. Gell-
hom that maybe with this type of legislation, Congress would more
carefully enact statutes and define rules of administrative agencies
more carefully.
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I would suggest that the opposite might be the case. Now that Con-
gress is creating a power to authorize an agency to do something
which it does not have to let go of, it is likely to be less careful in de-

fining that power.
It will set fewer standards. I think that this system

—that is a se-

rious danger. Let me describe the present system of review of ad-
ministrative regulations and compare it with review under this system.
As you know, presently when Congress enacts an authority for some
agency, it faces the problem of defining at that time its intent. It has
to compile a record if it wants the courts to be able to later find that
intent.

It is the intent of Congress at the time the legislation is passed that
is important. The agency

—let me turn to my statement here if I can
find it.

This is a little bit intricate so I would like to refer to it.

Mr. Flowers. We are running short on time and we are interested in

your statement as well as the other gentleman.
Mr. Watson. Let me conclude very quickly then. I see that this ne-

cessity for defining the intent at a specific point in time is a limitation
on the power of the Federal Government.

I think it was an intended limitation, intended by the framers. What
this legislation does is it removes that limitation. It allows Congress
without going through the legislative process to gradually shift its

intent over time. A Congress later which votes to adopt or reject a set

of regulations is going to act according to its interpretation at that
time of the enabling legislation, not what the intent of Congress was
some years previous.
This is going to eliminate the possibility of a court coming along

and saying no, this is what Congress meant way back when. A Con-

gress is not going to be able to distinguish in a congressional vote be-

tween present and past mtent. An anchor on Federal power would
be removed.
This I think is a constitutional problem.
Mr. Flow^ers. Having listened to you and read your statement, I

think you have raised some interesting questions that we must con-
sider. I believe we shall consider them.
Mr. Moorhead ?

Mr. Moorhead. I want to thank you for coming back to help us
with the information that you have. I have just one question I wanted
to ask. You seem to be somewhat shocked that Congress would be in-

terested in reviewing these regulations that agencies promulgate. But.
of course, you know that Congress can put as much detail as they want
in legislation to begin with.

Instead, we choose to delegate that responsibility to the executive

departments. But having delegated that responsibility, then to see that
the delegation is really being carried out according to legislative intent.

It is a legislative function that is being carried out by the executive
branch of Government. But it remains the responsibility of the legis-
lative branch of Government to see that it is carried out correctly.

I would disagree with your observation that is postlegislative au-

thority that they are carrying out. We must exercise some oversight
on those regulations that are being adopted, and are actually in effect

63-550 O - 76 - 19



284

law. Their rules have as much effect on the American people as any-
thing else.

Mr. Watson. I agree with that. I think we really see to that. I think
that Congress at review of administrative regulations is essential. I

think what we disagree on is the method that this review is to be
carried out. Congress enacts legislation with the concurrence of the

President and I think that if Congress is then going to go back and

say no you did not do this the way we intended then the President
should have his say then,.too.

Mr. MooRHEAD. Thank you.
Mr. Flowers. IVIr. Danielson ?

Mr, Danielson. Thank you, Mr. Chairman. I have no questions.
Mr, Flowers. Mr. Kindness ?

Mr. Kindness, Thank you, Mr, Chairman. No questions. We appre-
ciate your help and your testimony today.
Mr! Flowers. Mr. Mazzoli ?

Mr. Mazzoli. Mr. Chairman, thank you. I have just one question.
Would you believe that we are well advised to get into this area at all,

or should we at this point stop and try to enhance the legislative process
for oversight ?

Mr, Watson, I would suggest if you do get into it

Mr, Mazzoli. I did not ask if we. Should we ?

Mr, Watson, I don't think we should proceed this way. I think you
should try in more specific cases. There is just remarkably little experi-
ence with this. I was given a copy of the Library of Congress study
which gives the impression—this has been going on for years. But it is

misleading because most of the ])rovisions in here are not the type
under consideration.

Most of them have no constitutional j^roblems at all. Virtually all

experience with this type of legislation has come since 19Y3 with the

exception of the Reorganization Act. T would suggest it would be much
wiser to put this type of provision into individually enacted authorities

rather than into a very general statement, try it out for a few years in

specific cases and see how it works.
Mr. Flowers. Mr. Pattison ?

Mr. Pattison. I have no questions. Thank you.
Mr. FivOWERS. Mr. Watson, thank you very much. We look forward

to seeing you in Tuscaloosa sometime.
Our next witness^—and I am going to ask them to come forward

together. We have two distinguished representatives, one State Senator

David Neiditz, from West Hartford, Conn. Senator, we are delighted
to have you with us. We have State Representative Thomas J. Ander-
son of Lansing, Mich.

Representative Anderson, you have counsel for your joint committee

in Michigan with you. We would like to have him, too. Inasmuch as

we are dealing with the experience of two of our great States in this

area and both you gentlemen are experts of your respective States, I

thought it would be appropriate that we get you here together and

let Senator Neiditz proceed first, and then you, "Representative Ander-

son. Then perhaps the panel will have questions.
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TESTIMONY OF DAVID NEIDITZ, STATE SENATOR, WEST HARTFORD,
CONN., ACCOMPANIED BY COUNSEL, KEN SANDERS, AND THOM-
AS J. ANDERSON, STATE REPRESENTATIVE, LANSING, MICH.

Mr. Neiditz. I am chairman of the Senate Judiciary Committee of
the Connecticut General Assembly. I was a member of the House
for four terms and a member of the Judiciary Committee before I

was demoted to the Senate.
Mr. Flowers. You started off on the right foot. [Laughter.]
Mr. Neiditz. I am a member of the Regulations Review Committee

in Connecticut. Connecticut has a very unique system. I have not yet
reviewed the Michigan or Virginia set up but I think if I would
outline it for you, it has certain things that are peculiar to Connecticut
both historically and what grew out of the years.

Essentially since 1959 we have had some mechanism for review
of relations of executive agencies. It was really when we passed the

Uniform Administrative Procedures Act which is to some extent

modeled after the Federal APA in 1971 and incorporated within it

the existing regulation review provisions that we really
—I think

we have a strong review mechanism for administrative regulations.
This committee is made up of 14 members of both houses. We are

unique in Connecticut in that all of our committees operate as joint
committees which is the next nearest thing to unicameralism.
Of the 14 members. 6 are members of the Senate, 8 are members of

the House. The committee is equally divided between the two parties.
It is one of two committees, standing committees of the General Assem-

bly which regardless of which party is in control has an equal number
of Republicans and Democrats. I think this has aided the committee
and aided the committee's image before the public and the media and
the executive agency.
In order to disapprove

—all executive administrative regulations
must be submitted to the committee for the committee's approval. By
reason of this—it takes 8 votes to disapprove the regulation.
So in other words we need at least one person from the other party

to overturn a regulation. In my experience as a member of the com-
mittee for 6 years, I don't think we have ever had a partisan vote.

There have been splits but it has never been along party lines.

The committee has given power to disapprove a regulation. It has
60 days from receipt of the regulation to do so. I think the point I

would like to emphasize the most is it is the existence of the power
rather than the exercise of power which I think has been very im-

portant in Connecticut.
I brought with me some reports of the legislative regulations

review committee for the last several years and in the 1974-73 report,
there are 142 sets of regulations submitted to the committee.
There were 11 disapproved in whole or in part. In 1973 there were

108 sets of regulations submitted to the committee and there were 8

disapproved. The most recent one, 1974
Mr. Danielson. Would you speak directly into the mike please?
Mr. Neiditz. 11 of 159 sets of regulations were disapproved in whole

or in part. Now we do—I was now interested in hearing Professor
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Gellhorn and the other gentleman. I think that we feel that the power
that the committee has is out in the open.
We receive written statements from outside groups, written state-

ments from colleagues in the legislature which are available to the

public. We have open hearings when requested.
Our meetings are all open. When we discuss it we don't have any—

we discourage any ex parte communications with an interested party
or group. If they have something to say, we want it in writing.
We want them to come in and tell the committee. We notify the

agency that is involved and they sit in on all meetings. We very often

adjust—we explain to them what the problems are and they make some

adjustments and then resubmit regulations.
Mr. Flowers. Actually though your Connecticut law provides for

the committee itself being able to accept or reject, is that correct?

Mr. Neiditz. That is correct. We do make a report. A question may
be raised as to that delegation, the problem of delegation. However,
we do make a report back to the House and the Senate.

Mr. Flowers. Still they don't have any say so. There would be no
chance for further review by the full body ?

Mr. Neiditz. Yes, there is. Every regulation that we disapprove goes
to the next session of the General xVssembly which must take action.

The action may be inaction by approving. We have never in the years
that tlie committee has been in effect in one form or another since 1959,
the committee has never been overturned.

There is that mechanism. They must take some action. We are now
in session annually. That makes a difference. I have reviewed the Le-

vitas bill and the other bill, and the Levitas bill is in better shape.
The delay problem that Professor Gellhorn alluded to, we don't have.

If there is an emergency, an executive agency can put a regulation in.

It is effective for 20 days, at which point they have to come before the

committee. There can be some other period of days in it if it involves

the safety or the health of the public.
If it has to do with food law, restaurant cleanliness, or something

like that, they can be effective if they certify that they are emergency.
Mr. Flowers. Has this created an inordinate workload for this par-

ticular committee in the Connecticut legislature ?

Mr. Neiditz. I don't think it has. The members of the committee take

their work seriously. We have a staff of three people, a secretary, a

counselor, and a researcher. What we have done is made use of—we will

contact the committee members of both parties who are on the com-

mittee there might be legislative oversight function in that area.

That has been generally helpful. We will go back to the committee.

We don't have written committee reports for legislative intent. We
may have to go to the floor debate on certain materials that were sub-

mitted during the hearings. But I think we are very conscious that we
do not abuse the power.

I think even though our statute does not state it, I may have voted

against a bill. Yet when the regulations come out, I don't play the role

of a spoiler. The legislature has acted. My job on the regulation review

committee is just to say : Is it in conformity with the statute?

Do they have that power under the statute to act and if they did, I

vote yes. I think that we have never to my memory had a situation
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where people have voted their prior views. We have been able to—
certain executive agencies, certain licensing boards just take unto

themselves, they feel like giving them the power. We had one this past

year involving civil engineers and land surveyors whose duties are to

license the people who want to go into that field. They submitted in the

form of a regulation the—many years after being formed, sets of

standards for different types of surveys.
Now that was in our view clearly beyond their legislative mandate.

There may well be a need for setting standards for different forms of

surveys. But that was a legislative matter.

They should either come to the legislature and ask for the power to

make those standards or put them in the form of a bill. This they did
not do. I think that we have had—Connecticut is one of the few States

that administers most of the Federal environmental legislation itself

and in those areas we have had regulations come back to the committee.

We have made some changes. I think that the executive agencies, the

department of the environment has been just—in knowing that the

regulations are going to come before this committee have been much
more careful in their drafting.
We provide for the publication of the regulations prior to hearing

and published in our law journal as well as when it is effective.

I notice that the current State law—Federal law, all you need is a

description of the subject and the issues involved printed in the Fed-
eral Register. I think this is one of the problems that we deal with as

legislatures with the Federal Government. I don't know if you have
heard from your constituents who are also legislators or in the execu-

tive departments back home but we really suffer.

The SSI amendments, H.K. 1, when that came out, 20 of us from
various States, mostly legislators, met with the chairwoman of the com-
mittee which had been charged with the bill. This was almost a year
after. All of the answers to questions that we asked her and her staff

just did not come out that way when the regulations finally came out.
_

We had no way of having input. Many States have had to maintain

offices in Washington, not lobbying up here, not talking to members
of their congressional delegation, but just getting into the interstices of

the Federal agencies.
Not dealing at any high or policymaking level theoretically but just

having gone to school with somebody who is working on regulations

way down below. As far as legislative oversight after the fact, my
gosh, people's lives are affected. It may be 2 or 5 years or 10 years be-

fore there is any meaningful legislative oversight.
I would much prefer a process where there was some power to re-

view the regulations at the Federal level. It is obvious to me that if I

have a problem in Washington, I will probably call a member of our

congressional delegation who is on the appropriations committee who
deals with the appropriations involved.

In some magical, mystical way that individual may have more in-

fluence in the agency than the substantive committee which handled
the legislation. Yet if we are trying for open government, this is—what

you are talking about here is opening up the process.
I think it must be very frustrating for you, as it is for us, to pass

something you think is good legislation and then have something just
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the opposite happen. I am struggling right now with the Juvenile De-

linquency Act of 1974. We can't understand it. There are so many
conflicts both in the statute and in the regulations and in the inter-

pretations and in the rulings that come out that for the $200,000 that

Connecticut might get under tfhe statute, we have to remake our system.
We will never know until after we think we have conformed

whether we have—^there are no guidelines. We have no directions.

There is really no one we can turn to on that. We just have to take a

deep breath and hope.
Mr. Flowers. Well, I appreciate your comments of what is hap-

pening in Connecticut. It sounds like you have institutionalized this

thing. Sixteen years now you have had it. It must be working fairly
well.

How about a word from Michigan and then we will see what the

committee would like to ask both you gentlemen.
Mr. ANDERSoisr. I am Representative Thomas J. Anderson, chairman

of the Joint Committee on Administrative Rules in the Michigan Leg-
islature. It is a joint committee of both parties, both houses, the chair-

manship alternates, 2 years House. 2 years Senate.
It is one of the few joint committees we have in Michigan. I strongly

favor what you are trying to do here in H.R. 8231 and 3658. I agree
with the Senator on the Levitas bill. I think the purpose served by the

statements of intent in these two bills can be applauded.
In my 2 years and my 12 years as a legislator almost all of which

has been on the joint rules committee, I have seen many instances of

congressional intent subverted or circumvented or modified seemingly
by the rules that appear in the Federal Register about which people
have had no opportunity to make input, people being the public at

large.
This is an area in which Michigan does not have similar problems.

We have a somewhat similar rules procedure to that which Connecticut
was favored with. We think there are only two or three good ones in

the whole country that really allow legislative review or oversight of

what the agency is doing in administering the statutes provided by the

legislature to the executive and to the administration.

We think the question of desirability of rules is important. In both
the Clawson bill and the Levitas bill, the provision is made for a dis-

cretion as to whether rules being promulgated have met legislative in-

tent, have not exceeded that intent or have not circumvented that in-

tent. I think that is important. I think that is very imporant in that a

committee situation such as we have in Michigan or in Connecticut
which would not involve the entire Congress but which could provide
some sort of review on selected features of the rules appearing in the

Register could be most helpful to the Congress in making sure that

the intent were followed.
In Michigan, our committee meets weekly almost year around. We

have almost a year-round legislature and have had for a good many
years. So far this year we reviewed 100 sets of rules ranging from a few

pages to several hundred pages in size averaging perhaps 60 or 80

pages.
We have only had to reject one or two of those. We don't have the

provision in our law in Michigan of modifying the rule. We respect
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the executive prerogative. "We think it is an important prerogative.
We don't allow the legislature to modify the rule. We either approve
or disapprove it.

If we disapprove it for the disapproval to stick, it has to be ap-
proved by resolution of both houses of the legislature. A disapproval
by the committee, it must have the approval of the entire legislature.
Our procedure is tight.
We provided in our law for public hearings at the input stage. No

agency may promulgate a rule without submitting it to a public hear-

ing at which the public has an opportunity to express their opinion on
the ruling, Subject to—subsequent to their public hearing markup and

writeup, it goes to the bureau for summation and to the attorney gen-
eral for legality. Then it comes to the joint committee on administra-
tive rules.

The joint committee is given 60 days and I would suggest some such
feature in these bills allow this concept, in which to review these rules.

If they take no action, the rules default into effect.

During that 60 days we approve outright or reject and then the

rejection requires a resolution passed through the legislature to

support.
The meetings at which we review those rules are open, public meet-

ings. We notify all persons the agency tells us appeared at the hearings
that they conducted to let them know that the rules are being con-

sidered by the committee and most often—this is important for you to
know—most often, Mr. Chairman and gentlemen, the public does not

appear.
But occasionally

—we had one yesterday at which some of the peo-
ple who testified at length before the agency hearing appeared and
testified at length before our hearing. We approved the rules notwith-

standing the testimony because we thought in balance they were good
rules.

The fact is that it is not a cumbersome system. We meet weekly in

committee. Everybody on the committee is conscientious about this

responsibility more so than they are in some of the other committees

they serve on.

The legislature feels that they are having a review process. This is

important. Individual members sometimes appear at our hearings. We
notify individual members at committee level that there is a rule to be
considered by the committee.
We notify the chairman of the appropriate committee and if there

are some regional relationships, we notify the appropriate legislator
so he can be present if necessary or if he so desires. In summary, I

would say that the public input question is an extremely important
one.

One of the weaknesses of the Federal system is that often the rules

are promulgated without the full opportunity before the rules are on
the record of being subject to a public input.

Somebody writes up the rule and lays it in the Federal Eegister and

says if you want to object to this ruling go ahead and do so. You have
so many days in which to do it. We are working in Michigan right
now on the very same thing with respect to the disdharge of sewage.
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The Federal Register lavSt week contained regulations saying that
certain overboard discharges will be permitted. This pulls the rug out
from under Michigan's standard which is a good standard. There was
no opportunity for prior review on that although we have had several

pieces of correspondence. The rules themselves and their promulgation
were not subject to the review they ought to have been in my judgment.
The second benefit of this kind of system, and both bills would con-

tain this, would be the feeling of individual Members of Congress that

somebody in the congressional system is looking to see whether these

really meet the intent, that they are actually desirable ndes with re-

spect to the intent of Congress in passing the original act.

Third, I agree with the Senator very strongly that it inunediately
has the happy result that the agency becomes more careful in how they
promulgate rules. So I would say then that I know your time is gone.
I tell you that I brought some documents along which I will leave

with you.
I brought a copy of our Administrative Procedures Act for your re-

view. I brought also a copy of the Guideline we publish to the agen-
cies as to how they conduct themselves with respect to our committee
action.

We also have the operating rules of our committee. We have a copy
of a house bill 4648, Michigan House bill introduced by all the house
members of the committee which would modify and strengthen the
committee review of the process.

[The documents referred to follow :]
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HOUSE BILL No. 4648

March 18, 1975, Introduced by Reps. Hoffman, Anderson, Bryant, Forbes

and Elliott and referred to the Conmittee on House Policy.

A bill to amend sections 3, A5 and 46 of Act No. 306 of the Public Acts of

1969, entitled

"Administrative procedures act of 1969,"

sections kS and 46 as amended by Act No. 171 of the Public Acts of 1971, being

sections 24.203, 24.245 and 24.246 of the Compiled Laws of 1970.

r THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
'00

gp 1 Section 1. Sections 3, 45 and 46 of Act No. 306 of the Public Acts of

2 1969, sections 45 and 46 as amended by Act No. I7I of the Public Acts of 1971,

o
Z 3 being sections 24.203, 24.245 and 24.246 of the Compiled Laws of 1970, are

^ 4 amended to read as follows:

flQ 5 Sec. 3- (I) "Adoption of a rule" means that step in the processing of a

6 rule consisting of the formal action of an agency establishing a rule before

7 i ts promul gat i on.

HI

C
T 8 (2) "Agency" means a state department, bureau, division, section, board,

1887 '75



292

2 U. A648

1 commission, trustee, authority or officer, created by the constitution, statute.

2 or agency action. It does not inciude an agency in the legislative or judicial

3 branches of state government, the governor, an agency having direct governing

4 control over an institution of higher education, or the state civil service

5 commission.

6 (3) "Contested case" means a proceeding, including but not limited to

7 rate-making, pr i ce- f i xi ng, and licensing, in which a determination of the legal

8 rights, duties, or privilf=.ges of a named party is required by law to be made by

9 an agency after an opportunity for an evidentiary hearing. When a hearing is

10 held before an agency and an appeal from its decision is taken to another

11 agency, the hearing and the appeal are deemed to be a continuous proceeding as

12 though before a single agency.

13 (4) "COMMITTEE" MEANS THE JOINT COMMITTEE ON ADMINISTRATIVE RULES.

14 (h) (5) "Court" means the circuit court.

15 Sec. kS. (0 The legislative service bureau shall promptly approve tho

16 rul Qo—i n J propoco d f i 1 i ng A PROPOSED RULE when it deems them IT proper as to

17 all matters of form, classification, arrangement, and numbering. The depart-

18 ment of the attorney general shall prompty approve tho ruloc. A PROPOSED RULE

19 when it deems them IT to be legal.

20 (2) After the legislative service bureau and attorney general have

21 approved the A proposed rules RULE but before the agency has formally adopted

22 the rulco RULE, the agency shall transmit by letter copies of the ruloo RULE

23 bearing certificates of approval and copies of the ruloo RULE without certlf-

24 icates to the joint committee on administrative rules. After its receipt of

25 the agency's letter of transmittal, the committee shall have 2 months 60 DAYS

26 in which to consider the ruloo RULE. S^hSeJJ/b^iS C^J "to C^J do not apply to

27 AN emergency ruloo - RULE.

1887 '75
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H. A648
3

1 (3) If the committee approves the ruloo PROPOSED RULE within the 2 montho

2 60 DAYS, it shall attach a certificate of its approval to all copies of the

3 ruloo RULE bearing certificates except 1 and transmit those copies to the

4 agency.

5 { k ) f-f—the committee dicopprovOG—ih^—rul e s wi th i n—th e 2 months ,
—it ih a 1 1

g eouie a concurrent—roaol ut ion to be—introduced in the house of—rcproscnto t i vos

y or o e natO) or both,—dioopproving tho entire oct of—rules or ony opcclfic rule

o ond ototing rccaono—therefor. 1 f tho—logicloturo odopto—tho rooolution, o

9 copy ohol 1
—bo cent to tho ogoncy proposing the ruloo ond the ogoncy shall—not

]Q forma 1 ly adopt tho—rul os—nor file—thorn with the socrotary of stat e e xce pt th a t

] ]
tho agonoy may mako minor modifications—in th e—rul es—a^=^d—rosubmi t—thom to th e

12 bureau, attorney general—and joint comm i ttee in o ccordonco with this section

]
3 wi t h out—furthe r notice or hea r ing

—under aectiona—M—a«d—ki-.

14 (i)) IF THE COMMITTEE DISAPPROVES THE PROPOSED RULE OR NEITHER APPROVES

15 OR DISAPPROVES THE RULE WITHIN THE 60 DAYS IT SHALL IMMEDIATELY REPORT THE FACT

16 TO THE LEGISLATURE AND RETURN THE RULE TO THE AGENCY. THE AGENCY SHALL NOT

17 ADOPT OR PROMULGATE THE RULE UNLESS:

13 (A) THE LEGISLATURE PASSES A CONCURRENT RESOLUTION ADOPTING THE RULE

19 WITHIN 60 DAYS AFTER RECEIVING THE REPORT.

20 (B) THE RULE IS SUBSEQUENTLY APPROVED BY THE COMMITTEE.

21 (5) AN AGENCY MAY WITHDRAW A PROPOSED RULE WITH LEAVE OF THE COMMITTEE.

22 AN AGENCY MAY RESUBMIT A RULE SO WITHDRAWN OR RETURNED UNDER SUBJECT ION
(4j

WITH

23 MINOR MODIFICATION. SUCH A RULE IS A NEW FILING AND SUBJECT TO THIS SECTION

24 BUT IS NOT SUBJECT TO FURTHER NOTICE AND HEARING AS PROVIDED IN SECTIONS 41

25 AND k2.

26 -f5-)- (6) If the committee approves the rul e s PROPOSED RULEvnthin the

27 2 months 60 DAYS or the legislature dooc not adopt ADOPTS the concurrent

1887 '75
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1,
H. A648

1 resolution di oopprov i ng tho ruloo with i n 3 montho oftor—th a rul a o ora—tr a n t -

2 mitted to the committco or I
—month oftor introduction of the rasol u tion ,

whi ch-

j evar ocsurs first,—th a agancy—U£—i t w i th ai to proc ae iJ ih a ll there a f t er forma lly

A APPROVING THE RULE, THE AGENCY MAY adopt the ruloo RULE, in accordance with

c any applicable statute, and make a written record thereof. Certificates of

/- approval and adoption shall be attached to at least 6 copies of the rules.

J (6) (7) On formal adoption of a rule, an agency, if requested to do so

f, by an interested person either before or within 30 days after the hearing,

g shall issue a concise written statement of the principal reasons for its

iQ actions.

11 Sec. '46. (1) To promulgate a rule an agency shall file in the office

IT of the secretary of state 3 copies of the rule bearing the required certificates

IS of approval and adoption and true copies of the rule without the certificates.

14 An agency shall not file a rule, except an emergency rule under section k8
,

ir until at least 10 days after the date of the certificate of approval by the

ig jai n t eornmittee on odm i ni a trot i ve rules or until at looot—10 doyo oftor

i-T cMpirotion of tho opplicoble period of time preocribed in s ubsect i on—(!3) of—
10 occt i on '

i 5 xhon tho legioloturo hoo not odoptcd o concurrent—rosolut i on

19
d i oopproying tho rulo during thot period COMMITTEE OR LEGISLATURE ADOPTS A

20

21

22

23

24

25

26

27

CONCURRENT RESOLUTION APPROVING THE RULE. An agency shall transmit a copy of

the rule bearing the required certificates of approval and adoption to the

office of the governor at least 10 days before it files the rule.

(2) The secretary of state shall indorse the date and hour of filing of

rules on the 3 copies of the filing bearing the certificates and shall main-

tain a file containing 1 copy for public inspection.

(3) The secretary of state, as often as he deems it advisable, shall

cause to be arranged and bound in a substantial manner the rules hereafter

1887 '75
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5 H. A648

1 filed in his office with their attached certificates and published in a supple-

2 ment to the Michigan administrative code. He shall certify under his hand and

3 seal of the state on the frontispiece of each volume that it contains all of

4 the rules filed and published for a specified period. The rules, when so

5 bound and certified, shall be kept in the office of the secretary of state and

5 no further record thereof is required to be kept. The bound rules are subject

7 to public inspection.

1887 '75
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JOINT COMMITTEE ON ADMINISTRATIVE RULES

PROCESSING OF PROPOSED ADMINISTRATIVE RULES

May, 1974

I. NOTICES OF HEARINGS AND PROPOSED RULES :

An agency proposing rules shall transmit 15 copies of the notice of its public hearing
on the rules and 15 copies of the proposed rules marked "proposed rules" to the c]erk
of the Legislature's Joint Committee on Administrative Rules [Sec. 41(2)]. These
rules should be sent to:

Joint Committee on Administrative Rules
Attention: Committee Clerk
Room 419, Capitol Building
Lansing, Michigan 48901

The Committee Clerk will distribute the notices and copies of the rules as follows:

8 copies to the offices of the Joint Committee on Administrative Rules members
2 copies to the Joint Committee on Administrative Rules staff members
1 copy to be filed in the Joint Committee on Administrative Rules Clerk's binder
2 copies to the Chairman of the appropriate Senate and House standing committees
1 copy to Gongwer News Service, Inc.

1 copy to Michigan Information & Research Service, Inc.

15

The purpose of this distribution is to give the Joint Committee on Administrative Rules

and standing committee members and staffs an opportunity to attend hearings if they
wish to do so.

The staff assistants of the Joint Committee on Administrative Rules are attending

public hearings. This is merely an audit function and is not intended to obviate
the necessity of agency compliance with any part of the Administrative Process. An

agency transmittal is not complete and will not be acted upon by the Joint Committee

on Administrative Rules unless the provisions of this memorandum are complied within
a timely matter.

II. RULES TO LEGISLATIVE SERVICE BUREAU FOR FORMAL APPROVAL :

When submitting rules to the Legislative Service Bureau for formal approval, an agency
shall submit at least 14 copies. The members of the Joint Committee on Administrative
Rules will no longer receive copies of the rules at this tim.e since they will be

receiving the rules under the procedures outlined in paragraph 4 of this Memorandum.

However, the Legislative Service Bureau will send two of the copies to this Committee
for use by its staff.

Section 41a v;as added to the Administrative Procedures Act by Public Act 171 of 1971.

The Section provides for requests for copies of proposed rules by Legislators to the

Legislative Service Bureau. Pursuant to these requests, the Bureau will furnish copies
of rules which have been formally approved by them and the copies will be so stamped

indicating the date of approval. The Bureau is sending a memorandum to all Legislators
advising them of this privilege. Until requests are received from Legislators, it will

be impossible to determine how many additional copies of rules prepared for final approval
will be required from agencies to meet the Legislative requests. When returning rules

to an agency for final typing, the Bureau will advise the agency how many copies in
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addition to the 14 previously mentioned v;ill be required. Any agency not receiving
this information should contact the Bureau.

III. RULES TO THE ATTORNEY GENERAL FOR FORMAL APPROVAL :

After the rules are approved by the Legislative Service Bureau, 9 copies shall be sub-
mitted to the Attorney General's Office; 8 copies to have the Bureau's certificate of

approval attached, and one copy without attachment.

Upon certification by the Attorney General, the 8 copies of the rules with Legislative
Service Bureau certificates and Attorney General certificates shall be returned to the

agency.

IV. RULES TO THE JOINT COMMITTEE ON ADMINISTRATIVE RULES :

After an agency receives rules from the Attorney General with the Legislative Service
Bureau and Attorney General certificates attached, the agency shall send to the Clerk
of the Joint Committee on Administrative Rules a letter transmitting 6 copies of the
rules with the 2 certificates attached and 25 copies without certificates [Sec. 45(2)].
This provision does not apply to emergency rules.

The form of proposed rules submitted to the Joint Committee on Administrative Rules
shall be as follows:

All rule changes submitted to the Joint Committee on Administrative Rules
shall indicate new matter with CAPITAL LETTERS and by lining out
that which is to be deleted. Rules which are rescinded shall be written
out and then lined out whether or not they are replaced in the same trans-
mission. New rules need not be capitalized as long as the fact that they
are new is indicated.

In addition to the certified rules, an agency shall send to the Committee Clerk 25

copies of a report on the rules being submitted which will include the following
items of information:

A. A concise statement of principal reasons for the rules.

B. The names of the persons connected with the agency and of persons
outside the agency urging adoption of the rules.

C. An analysis of the rules.

D. All methods of notice of agency hearing on the rules including
newspapers and other publications used.

E. The time, place, length of hearing and approximate number of persons
at the hearing.

F. The names and titles of agency representatives who attended the

hearing and a summary of their remarks.

G. The names of organizations and interests represented at the hearing,
names and titles of their representatives and a summary of their
remarks.
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H. The major suggestions made at the hearing by organizations and answers

thereto by agency representatives.

I. Are there any fiscal implications to the State involved as a result of

these rules?

J. If so, how will the fiscal implications be financed?

The submission of an incomplete report or failure to file the report will inevitably
delay the Joint Committee on Administrative Rules in consideration of the rules.

The Committee Clerk will retain the 6 copies of the rules with certificates and dis-
tribute the other copies as outlined in paragraph 1 of this Memorandum.

V. PROCEDURES OF THE JOINT COMMITTEE ON ADMINISTRATIVE RULES :

A. Paper and Typing :

Since the Administrative Procedures Act of 1969, as amended, requires the

Secretary of State to bind an official filed copy of the rules for permanent
preservation, it will be necessary to have uniformity in paper size, margins,

typing, etc. Typing or other reproduction of the rules shall be on 8-1/2 X

n inch, 20 pound, white bond paper, single spaced on one side of the page

only, and with a left hand margin of at least 1-1/4 inches. These require-
ments apply only to the 18 copies submitted hereafter to the Legislative
Service Bureau for final, formal approval as to form and numbering. The

additional copies filed with the Secretary of State for transmission to

the Legislature, 170 when the Legislature is in session, may vary from
these requiremepts, but their text is not to vary from that in the official

copies with certificates filed with the Secretary of State.

B. Form for Specifying Effective Date :

A statement shall be made on another line following the line: "Filed with the

Secretary of State," in either of the following forms:

(1) "These rules take effect upon filing with the Secretary of State."

(2) "These rules take effect (specific date later than filing date)."

(3) "These rules take effect upon their publication in the periodic
supplement to the Michigan Administrative Code."

One of these statements should be added to rules to which the Legislative Service

Bureau or Attorney General's certificates or both have been attached before

July 1, 1970.

C. Time for Presentation by Agency of Proposed Rules to the Joint
Committee on Administrative Rules :

The Committee meets regularly during session and at times designated by the

Chairman when the Legislature is not in session. Each agency will be assigned
a specific time for its presentation at the Joint Committee on Administrative
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Rules meeting. It is suggested that the agency representatives plan to arrive
30 minutes prior to that assigned time. Adherence to this procedure should
minimize unproductive waiting by agency representatives.

D. Effect of Withdrav/al for Minor Changes :

In the event an agency vn'thdraws a rule or set of rules for purposes of

making "minor" changes or for any other reason, the 50-day period within
which the Joint Committee on Administrative Rules must approve or disap-
prove the rules begins on the date of resubmission.

E. Action by Joint Committee on Administrative Rules :

The Joint Committee on Administrative Rules has two months after receipt
of the letter of transmittal in which to consider the rules [Sec. 45 (2)].
The Committee Clerk will notify the agency when the letter of transmittal
and proposed rules were actually received by the Committee in order to

determine when the two months will elapse. In the two months' period,
one of three things involving the Joint Committee on Administrative Rules

may occur which are covered by paragraphs "F", "G", or "H" of Section V

of this Memorandum. Concurring majorities of the members of the Joint
Committee on Administrative Rules from each House are required for
Committee action [Sec. 35].

F. Approval of Rules by the Joint Committee on Administrative Rules :

The Joint Committee on Administrative Rules may approve the rules whereupon
the Clerk will attach the Joint Committee on Administrative Rules Certificate
of Approval signed by the Chairman to all 6 copies of the rules bearing the
other certificates and return 5 copies to the agency. The remaining copy
shall be retained in the Conmittee files. The agency then formally adopts
the rules and attaches its' certificate of adoption to the 5 copies and
transmits one of the copies to the Governor's Office, and not less than
10 days thereafter, files 3 of the copies with the Secretary of State

[Sec. 45 (3), (5) and Sec. 46 (1)].

G. Disapproval of Rules by the Joint Committee on Administrative Rules
and the Legislature :

If the Joint Committee on Administrative Rules disapproves the rules within
the 2 months, a certificate of disapproval will not be prepared or attached
to the rules. Hov/ever, a record of Committee disapproval will be made by
the Committee Clerk and a notice of disapproval sent to the agency. The
Committee then "shall cause a concurrent resolution to be introduced in the
House of Representatives or Senate, or both, disapproving the entire set of

rules or any specific rule and stating reasons therefore". The resolution
will be introduced by the Chairman or Vice-Chairman of the Joint Committee
on Administrative Rules on behalf of the Committee. The Committee Clerk
will notify the agency of the introduction of the resolution. The statute
does not state that the resolution has to bs introduced within the 2 months,
but in practice the introduction probably will not be delayed because under
Sec. 45 (5), the Legislature is given a period of "3 months after the rules
are transmitted to the Committee or one month after introduction of the

resolution, whichever occurs first" in which to adopt the resolution. Any
one of the following four possibilities as to the resolution might occur:
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(1) Resolution of disapproval adopted. When a resolution of

disapproval is adopted, a copy of the resolution is sent to the

agency by the Secretary or Clerk of the House in v/hich the reso-
lution v/as introduced and "the agency shall not formally adopt the

rules nor file them with the Secretary of State except that the

agency may make minor modifications in the rules and resubmit them
to the bureau, attorney general and joint committee in accordance
with this section without further notice gt hearing under sections
41 and 42". [Sec. 45 (4)].

(2) The resolution fails to be adopted on a final vote in the
second House. The agency will not receive any advice from the

Legislature when a resolution fails to be adopted on a final

vote in the second House and will have to secure this informa-
tion from Legislative journals. The agency may proceed to adopt
the rules when adoption of the resolution has failed.

(3) The resolution has been introduced and is pending but has

not been adopted by both Houses of the Legislature within the
three-month or one-month limits. The agency could legally pro-
ceed to adopt and file the rules v;hen the resolution has not been

adopted within the time limits established. However, if there
was some apparent chance that the resolution would still be

adopted after the statutory time limits, the agency as a matter
of expediency might wish to delay its adoption and filing.

(4) The resolution is not introduced within the three-month limit.

Where a resolution is not introduced in the three-month limit, the

agency could proceed to adopt and file the rules.

H. Failure of The Joint Committee on Administrative Rules to Act :

If the Joint Committee on Administrative Rules neither acts to approve nor

disapprove the rules within the two months, the agency may proceed to adopt
and file the rules. The Committee Clerk will notify the agency of this

inaction.

VI. PROCEDURES FOLLOWING JOINT COMMITTEE ON ADMINISTRATIVE RULES CONSIDERATION :

A. Periods of Time :

(1) An agency shall not file a rule with the Secretary of State,

except an emergency rule under section 48 of Act 306, until at

least 10 days after the date of the certificate of approval by
the Legislative Service Bureau. [See section 46, subsection (1),

Act 306.] Rules not meeting this requirement should not be accepted

by the Secretary of State.
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(2) An agency shall transmit a copy of the rule to the Office of

the Governor at least 10 days before the rule is filed with the

Secretary of State. [In regard to the filing and transmittal of

rules, see section 46, subsection (1).] In order to create
evidence that the transmission has been accomplished, the agency
should transmit the rule to the Governor's Office by letter or

memorandum and retain a copy of the transmittal in the agency
files.

B. Letters of Transmittal to Secretary of State :

Agencies should send the rules to the Registration Office cf the Secretary
of State, for filing with a letter of transmittal stating that all require-
ments of Act 306 of 1969, as amended, up to the date of filing have been
met. Specific information as to the date of sending rules to the Governor's
Office could be set forth in the letter; hov/ever, if only the general state-
ment of compliance suggested in the preceding sentence is used, the Secretary
of State's office may rely upon the statement as evidence of the proper
transmission of rules to the Governor's Office. The Secretary of State's
office will determine by visual examination whether the requirement set
forth in Section VI-A-(l) of this memorandum has been satisfied.

C. Effective Dates of Rules :

The Act states that "a rule becomes effective on the date fixed in the rules,
which shall not be earlier than 15 days after the date of its' promulgation,
or if a date is not so fixed, then on the date of its publication in the

Michigan Administrative Code or a supplement thereto". Where it is desired
to use a specific effective date for the rules, the time of filing will have

to be chosen so that the specific date is at least 15 days after the actual

filing date or the Secretary of State's office will refuse to accept the

rules for filing. The use of a specific date is not recommended unless it

can be fixed far enough ahead to allow time for the rules to be considered

by:

(1) The Legislative Service Bureau,

(2) The Attorney General's Office,

(3) The Joint Committee on Administrative Rules,

(4) The Governor's Office.

VII. OTHER REQUIREMENTS OF ACT 306 AS AMENDED :

Your attention is directed to the following sections of Act 306 of 1969, as amended:

A. Sections 33 and 63 — Requiring or authorizing descriptive and

procedural rules.

B. Sections 41 to 44 — Notice of hearings and conduct thereof.

C. Section 48 -- Emergency rules which can be effective without
notice or hearing. These rules are somewhat different than
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the immediate effect rules approved by the Governor pursuant
to former Act 88.

D. Section 47 -- Withdrawal of filed rules before publication.
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RULES OF THE JOirJT ADT'IINISTRATIVE RULES COMMITTEE

1. A Chairman and a Vice-Chairman of the COMMITTEE shall be selected for a tv;o-year
term during each odd-numbered year, one from each House.

2. A quorum of the eight-member COMMITTEE shall be five members. COMMITTEE action,

including action to suspend an administrative rule, must be by concurring majorities
of the members from each House.

3. The COMMITTEE may meet during the legislative session every Tuesday at 9:00 a.m.

or at such other time as called by the COMMITTEE Chairman or voted by the COMMITTEE.

4. Minutes of each meeting shall be printed and attached to each members' COMMITTEE book.

5. Each COMMITTEE meeting shall follow this Agenda:

a) Roll call

b) Minutes, Corrections S Approval
c) Communications

1) State agencies, transmittals of rules

2) State agencies, notices of public hearing
3) Public

4) Other conmunications

d) Staff report
e) Old business

f) New business

g) Adjournment

6. Official action of the COMMITTEE shall include:

a) Conducting hearings on any aspect of administrative rules.

b) Receiving and transmitting correspondence.
c) Forming subcommittees.

d) Suspending administrative rules when the legislature is not in session.

e) Retaining staff.

f) Reimbursing expenses.
g) Approving proposed rules.

h) Disapproving proposed rules,

i) Requesting agencies to withdraw proposed rules.

j) Acting in any other manner not inconsistant with the Constitution, Act 306

of the Public Acts of 1969 and these rules.

7. The Chairman of the COMMITTEE may appoint a Sub-committee of one Chairman and

other COMMITTEE members to investigate, hold hearings and report back regarding
any business properly before the COMMITTEE.

8. These Rules may be modified or repealed by concurring majorities of the members
from each House.

9. The COMMITTEE is created by and operates subject to the Constitution, Act No. 306
of the Public Acts of 1969, being sections 24.201 et seq. of the Compiled Laws of

1948, as amended, and these rules. Mason' s is the parliamentary authority.

10. Hearings shall be held by the COMMITTEE and Notice shall be given to interested

parties.
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11. The Staff of the COMMITTEE shall be responsible for:

a) Maintaining files and members' COMMITTEE books.

b) Handling communications and records.

c) Setting up notice and facilities for hearings.
d) Performing other duties the COMMITTEE directs.

12. The COMMITTEE requests that each agency submit to the COMMITTEE a report, as

provided in Memorandum Re Administrative Rules (1974, May), at page 2.(3.) at
the time a proposed rules is submitted to the COMMITTEE.
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ADMINISTKATIVE RULES: Lcglslalure - Power to suspend under Act

8S, P.A. 1943.

CONSTITUTIONAL LAW: Joint Committee on Admmistralive Rules -
PoAver to suspend administrative rules under Mich. Const. 1963, Art.

IV, Sec. 37.

Only the joint committee on administrative rules, acting between sessions

jinaer Mich. Const. 1963, Art. IV, Sec. 37, as to rules promulgated during
that period, has the actual power to suspend an administrative rule.

Durin«; legislative sessions, the only true power of the lesislature to susoend

a pending administrative rule or regulation, is by bill, the "legislative

disapproval" of a pending rule by concurrent resolution under Section 8c of

Act 88, P.A. 1943, being no more than a recommendation to the promulgat-

ing agency to withdraw or amend the rule. If the recommendation is disre-

garded, the legislature must act by bill.

Because of Mich. Const. 1963, Art. IV, Sec. 22, requiring that all legislation

be by bill. Act 83, P.A. 1943, may not constitutionally be amended to give
either the legislattire itself or its joint committee on administrative rules,

acting by concurrent or other resolution, power to suspend an administrative

rule promulgated during sessions.

Sai'^ * ct S8j P.A. 1943, may, however, constitutionally be amended to give
the at committee on administrative rules the "legislative disapproval"

authority given the legislature itself under Sec. 8c of said Act, because

said authority amounts only to a recommendation.

No. 4586 July 13, 1967.

Honorable Robert J. Huber, Chairman
Joint Committee on Administrative Rules

State Senate

The Capitol

Lansing, Michigan

Your inquiry, under date of May 4, 1967, relative to the legislature's

power to suspend administrative rules promulgated under Act 88, P.A.

J 943, is respectfully acknowledged,
•

Since the inquiry comprehensively involves Article IV, Section 37 of the

Michigan Constitution of 1963, as well as the provisions of said Act 83 itself,

orderly treatment suggests that the applicable constitutional and statutory
material first be generally recited, after which your several questions will

be stated and answered seriatim.
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A. Article IV, Section 37 of Michigan Constitution 1963 provides as

follows:

'The legislature may by concurrent resolution empower a joint

committee of the legislature, acting between sessions, to suspend any rule

or regulation promulgated by an administrative agency subsequent to

the adjournment of the last preceding regular legislative session. Such

suspension shall continue no longer than the end of the next regular

legislative session."

B. Article IV, Section 22:

"All legislation shall be by bill and may originate in either house."

C. Article IV, Section 27:

"No act shall take effect until the expiration of 90 days from the

end of the session at which it was passed, but the legislature may give
immediate effect to acts by a two-thirds vote of the members elected

to and serving in each house."

D. Article IV, Section 17:

"Each house of the legislature may establish the committees neces-

sary' for the efficient conduct of its business and the legislature may
create joint committees. On all actions on bills and resolutions in each

committee, names and votes of members shall be recorded. . . ."

E. Section la of said Act 88, P.A. 1943, being M.S.A. § 3.560(7a)

(C.L. 1948 § 24.71a), as amended, provides in part as follows:

". . . Prior to the adoption, amendment or repeal of any rule, the

state agency shall publish or otherwise circulate notice of its intended

action and afford interested persons opportunity to submit data or views

orally or in writing. . . ." (Emphasis added)

F. Section lb of said Act 88, P.A. 1943, being M.S.A. § 3.560(7b)

(C.L. 1948 § 24.71b), as amended, provides as follows:

"The legislature reserves the right to approve, alter, suspend or abro^

gate any rule promulgated pursuant to the provisions of this act."

(Emphasis added)

G. Section 4 of said Act 88, P.A. 1943, being M.SA. § 3.560(10)

(C.L. 1948 § 24.74), as amended, provides in part as follows:

"No rule made by any state agency shall be filed with the secretary

of state until it has been approved by the legislative service bureau as to

form and section numbers and the attorney general as to legality end
has been subsequently confirmed and formally adopted by the promul-
gating state agency in accordance with law." (Emphasis added)

"No rule made by a state agency shall become effective until an

original and 2 duplicate copies thereof have been filed in the office of

the secretary of state and until such rule Jias been published in the

supplement to the Michigan administrative code, as provided in section

6. . . ." (Emphasis added)



307

/. Section 6 of said Act 88, P.A. 1943, beins M.S.A. § 3.560(12)

(C.L. 194S § 24.76), as amended, provides in part as follows:

"The secretary of state shall:

"Compile, publish and index supplements to the Michigan admin-
istrative code, which supplements shall be published every 3 months.

Such quarterly supplements shall contain all rules filed in the office of
tlie secretory of state not less than 30 days before the end of the

preceding calendar quarter, bear a publication date and certification

of period covered by the rules contained therein."

"Quarterly supplements shall be published not later than 45 days
after the close of the period covered thereby." (Emphasis added)

I. Section Sb of said Act 88, P.A. 1943, being M.SA. § 3.560(14b)
(C.L. 1948 § 24.78b), as amended, provides as follows:

"AH rules promulsated by any state agency, including all rules filed

with the secretary of state and published as provided by law, shall be

transmitted to the secretary of the senate and the clerk of the house of

representatives and to each member of the legislature by the secretary

of state before the first day of the regular session of the legislature next

following the promulgation or publication thereof. The secretary of

state shall similarly file during any regular session of the legislature

all rules promulgated between the first day of the regular session and
the short adjournment thereof. The secretary of the senate and the

clerk of the house of representatives shall lay all such rules before the

senate and house of representatives, and the same shall be referred to

the joint committee on administrative rules in the same manner as bills

are referred to standing committees." (Emphasis added)

J. Section 8c of said Act 88, P.A. 1943, being M.S.A. § 3.560(14c)

(C 1948 § 24.78c), as amended, provides as follows:

"// the committee to which any such rule shall have been referred,

or any member of the legislature, shall be of the opinion that such rule

is violative of the legislative intent of the statute under which such rule

was made, a concurrent resolution may be introduced declaring the

legislative intent and expressing the determination of the legislature

that such rule should be revoked or altered. Adoption of such con-

current resolution shall constitute legislative disapproval of the rule,

but rejection of the resolution shall not necessarily be construed as

legislative approval of such rule. // any agency shall persist in a rule

disapproved by the legislature, the same may be abrogated by legisla-

tion." (Emphasis added)

K. Section 8d of said Act 88, P.A. 1943, being M.S.A. § 3.560(14d)

(C.L. 1948 § 24.7Sd), as amended, provides as follows:

"The secretary of state shall transmit to the legislative service bureau

a sufficient number of copies of all rules and regulations filed in the

office of the secretary of state from the time of the short adjournment
of the last regular session of the legislature and during the interim until

the next regular session thereof, for the use of the joint committee on

administrative rules." (Emphasis added)
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L. Section 8f of said Act 88, P.A. 1943, "being M.S.A. § 3.560(14f)

(C.L. 1948 § 24.7Sf) provides in part as follows:

"The joint committee on administrative rules is created which may
meet during sessions of the legislature and during the interims between

sessions and to which shall be referred all rules promulgated pursuant
to this act.

* *

"The committee shall consider all rules referred to it and shall

conduct hearings on such rules as it deems necessary. // authorized by
concurrent resolution of the legislature, tlie committee may suspend any
rule or regulation promulgated subsequent to the adjournment of the

last preceding regular session of the legislature. The committee shall

notify the promulgating state agency and the secretary of state of any
rule it suspends, which rule shall not be published in the administrative

code or supplement while so suspended." (Emphasis added)

(1) Your initial inquiry asks the general power of the legislature, while

in session, to suspend, amend or abrogate, first, rules filed but not yet

effective; next, rules filed arid effective.

Under above reference I (Section Sb of the Administrative Code Act,

being Section Sb of said Act 88, P.A. 1943, as last amended by Act 161,

P.A. 1964), a promulgated but not yet published or effective rule is filed by
the Secretar>' of State with the secretary of the senate and clerk of the

house, who place it before senate and house respectively. The senate and

house then refer it to the joint committee on administrative rules. There-

after, under reference J (Section 8c of said Act, as amended), if either said

joint committee or any legislator feels that the promulgated and pending

(but not yet effective) rule violates the legislative intent of the statute under

which the rule was made, "a concurrent resolution may be introduced declar-

ing the legislative intent and expressing the determination of the legislature

that the rule should be revoked or altered. Adoption of such concurrent

resolution shall constitute legislative disapproval of the rule . . ." (The
statute goes on to state that rejection of the resolution shall not necessarily

be construed as legislative approval of the rule.)

You will note that the language of reference J (said Section 8c, as

amended) restricts the legislature, by its concurrent resolution, to a deter-

mination that the "rule should be revoked or altered," and that such

determination constitutes "disapproval." Relative then to that part of your

inquiry which concerns "the power ... to suspend, amend or abrogate,"

we find no such power under reference J, and (also, because any authority

of the joint committee on administrative rules, to suspend a rule under

reference A or reference L, exists only in the interim between legislative

sessions [though such suspension itself may carry through a succeeding

session]), must have recourse to the general authority of reference F (Sec-

tion lb of the Act). Under said general authority (particularly in the light

of reference B), it is readily inferable that any action by the legislature to

amend a rule must be by bill under regular legislative procedure. However,
when you inquire (as does your first question) as to legislative action to

"abrogate" a pending but not effective rule, it is my opinion that your first

action should be under the earlier discussed "legislative disapproval" pro-
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jure of reference J. A bill will not be necessary if the promulgating
agency itself acts to abrogate the rule. Similarly, authority to (etTcctively)"
"suspend" a promulgated rule which is not yet effective, lies, at least orig-
inally, in that same "legislative disapproval" procedure, because the promul-
gating agency is thus given opportunity to withdraw the rule. Under refer-
ences G, H, and J, a pending rule would, unless withdrawn, clearly go on to

publication and effective rule status. As the first effort, therefore, to avert
such result, (and, accordingly, to "suspend" a pending rule), the disapproval
procedure is indicated. At that point, of course, it is procedure bv concurrent
resolution. However, if that action fails (through neglect or re'fusal of the

promulgating agency to withdraw the rule), your only recourse is to act bv
bill.

^

As to rules- (under part b. of your aforesaid first question) that have
aL-eady become effective, it is clear that any action by the legislature under its

reserved power (reference F) to ". . . alter [amend], suspend or abrogate"
such rules, would be legislation, and therefore must be by bill (reference
B).

(2) Your second question is as follows: May the legislature when in
regular session, suspend (not amend or abrogate) temporarily or permanent-
ly, rules or regulations by concurrent resolution?

As will possibly occur again herein, your question (2) converges upon
question (1), or at least this opinion's treatment thereof. As earlier stated,
administrative rules or regulations, already duly processed to effective status
under the Administrative Code (said Act 88, P.A. 1943, as amended), may
not be suspended, whether temporarily or permanently, by concurrent reso-
lution. Though it has never been formally so adjudicated, the intent of
said Administrative Code clearly appears to be to give the effect of law
to an administrative rule duly adopted under its provisions. Certainly, as

•oth federal administrative agencies and those of many states, it has
i^^eatedly been held that administrative rules have the force of law. The
general rule is stated in 2 Am. Jur. 2d 119 (Administratvie Law, § 292) as
follows :

"Rules, regulations, and general orders enacted by administrative
agencies pursuant to the powers delegated to them have the force and
effect of law, . . . [citing]

Public Utilities Com. v. United States, 355 U.S. 534, 2 L. ed. 2d 470
78 S. Ci. 446, reh den 356 U.S. 925, 2 L. ed. 2d 760, 78 S. Ct. 713;

'

Atchison. T. & S.F.R. Co. v. Scarlett, 300 U.S. 471, 81 L. ed. 748
57 S. Ct. 541, reh den 301 U.S. 712, 81 L. ed. 1365, 57 S. Ct. 787;

United States v. Michigan Portland Cement Co., 270 U.S. 521 70 L
ed. 713, 46 S. Ct. 395;

Aldridge V. Williams (U.S.) 3 How. 9, 11 L. ed. 469;
State V. Friedkin, 244 Ala. 494, 14 So. 2d 363;
McSween v. State Live Stock Sanitary Bd. 97 Fla. 750, 122 So 239

65 A.L.R. 508;

Pierce v. Doolittle. 130 Iowa 333, 106 N.W. 751;
Union Light, Heat & Power Co. v. Public Service Com. (Ky.) 271

S.W. 2d 361; .
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Connell v. Bauer, 240 Minn. 280, 61 N.W. 2d 177, 40 A.L.R. 2d

776;

BoUey v. Stale Bel. of Public Affairs, 194 Okla. 495, 153 P. 2d 235;

Foley V. Benedict. 122 Tex. 193, 55 S.W. 2d S05, 86 A.L.R. 477;

Smiih V. Highway Board, 117 Vt. 343, 91 A. 2d 805.

Such administrative rules, then, may be suspended (or amended or

abrogated) only by constitutionally ordained legislative process, namely by
bill.

The same view has been expressed at some length by a predecessor in my
office in the course of an extended opinion on the subject of rules adopted
pursuant to the Administrative Code. Please see O.A.G. 1957-58, Vol. II,

Op. No. 3352, p. 246, wherein at pp. 253 and 254 it was stated as follows:

"Clearly, when the legislature delegates the rule-making power to a
state agency, it is pursuant to a legislative act initiated by a bill. Such
delegated power may be suspended or entirely revoked in any particular
instance at any time the legislature may see fit. But to suspend or

entirely revoke a law conferring rule-making power requires the passage
of another law, initiated by bill and subject to the veto power. In my
opinion the rule itself, being the product springing from the exercise of
the rule-making power, cannot lawfully be suspended, altered or abro-

gated by the legislature except by the passage of a bill by the legislature
v;hich becomes a law. To hold otherwise permits the legislature to

circumvent the conditional mandate imposed on the passage of legis-
lation and to deprive the governor of veto power by use of the concur-
rent resolution. WTiat the legislature is prohibited from doing directly,
it is prohibited from doing indirectly.

" ' * * *
nothing becomes law simply and solely because men who

possess the legislative power will that it shall be, unless they express
•their determination to that effect, in the mode pointed out by the

instrument which invests them with the power, and under the forms
which that instrument has rendered essential.' 1 Cooley, Constitutional

Limitations, 8th Ed., p. 266.

"Based on v/hat has been said hereinbefore, I am of the opinion that

the legislature by the adoption of a concurrent resolution may not

constitutionally suspend, alter or abrogate a rule or regulation promul-.
gated by a state agency and in effect pursuant to delegated nile-making

power.
* * *." (Emphasis added)

(3) This question inquires whether the legislature may give to the joint

committee on administrative rules the same power to suspend rules or

regulations promulgated during regular session (to no longer than the end

of the next session), which that committee now has, by force of constitution

(reference A) and statute (reference L), but only as to rules or regulations

promulgated subsequent to adjournment. The answer is no. The legislature

may not of course accomplish indirectly what it cannot do directly. As
earlier recited herein, the only existing "authority" of the legislature itself

(other than acting by bill) to suspend rules or regulations filed during ses-

sion, is the "legislative disapproval" procedure under reference J, more
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^cifically the adoption of a concurrent resolution that "such rule should be
okcd or altered." As also indicated however, such action, rather than

sirspeiifling the nile, effects "legislative disapproval." It should be noted that

(his entire procedure assumes that, upon such legislative disapproval being
recorded, the promulgating agency will either withdraw the rule from further

processing toward effective status, or alter it as desired. This is made clear

by reference J's final sentence which (to cover the contingency of a recal-

citrant agency) provides as follows:

"If any agency shall persist in a rule disapproved by the legislature,

the same may be abrogated by legislation."

All of this serves only to emphasize the basic reality that, by force of Mich-

igan Constitution 1963, Article IV, Section 22 (reference B), the legislature
acts effectively only by laws. A concurrent resolution does not have the

force and effect of law, and is "not a competent method of expressing the

legislative will, where that expression is to have the force of law, and bind
others than the members of the house or houses adopting it." See Becker v.

Detroit Savings Bank, 269 Mich. 432, at 434, 435.

Our mention of a "statutory" source of the power of the joint committee

on administrative rules to suspend rules or regulations promulgated between

sessions, should not be misunderstood. Except for Michigan Constitution

1963, Article IV, Section 37 (reference A), specifically authorizing the

legislature to confer this power on said joint committee between sessions,

the power could not exist. The statute (reference L) represents nothing more
than legislative action pursuant to said constitutional authorization. Finally,

since the constitutional authorization is specifically restricted to rules and

regulations promulgated between sessions, the legislature is without authority
to confer the power on the joint committee during sessions.

(4) a. As already indicated, the legislature's "authority" to suspend,
I oncurrent resolution, a rule or regulation filed during session, lies

iii-..ectly in the "legislative disapproval" procedure under reference J,

whereby said resolution expresses "the determination of the legislature that

such rule should be revoked or altered." It depends, of course, on coopera-
tive action of the promulgating agency to withdraw or amend the rule.

Because of reference B ("All legislation shall be by bill"). Act 88, P.A.

1943, may not constitutionally be amended to give either the legislature

itself or its joint committee on administrative rules the actual legal power
to suspend, by concurrent or other resolution, rules or regulations filed

during session.

b. Since, however, the very "authority" of the legislature itself to record

"legislative disapproval," constitutionally accomplishes, as we have noted

but risk repetition to emphasize, no more than a recommendation to the

administrative agency to withdraw or amend its pending rule, and since the

legislature might conceivably find it useful, in the area of pending admin-
istrative rules, to have some such authority of recommendation reposed in

its joint committee, I hasten to add that I see no constitutional obstacle to

the amendment of Act 88, P.A. 1943, to that innocuous end. Former Sec-

tion 8e of the Act (M.S.A. § 3.560(14e); C.L. 1948 § 24.7Se; repealed by
A-ct 161, P.A. 1964) gave such authority to the joint committee, but only
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between sessions and as to "rules . . . which have not been theretofore con-
sidered by the legislature.''^ Neither 1947-48 O.A.G, No. 458, p. 378 (con-

sidering a comparable statutory provision) nor earlier quoted 1957-58 O.A.G.
No. 3352 (Vol. II) p. 246 (at which time Section 8e was in the stime form
as when finally repealed) undertook to pass on the constitutionality of such
a statute as to pending but not yet effective rules. As you will note. Section

8e authorized a resolution which was not only a mere recommendation

("ought to be revoked or altered"), but actually a preliminary recommenda-
tion, that is, preliminary to the full legislature's later recommendation (by
joint resolution) of "legislative disapproval," in the event the agency per-
sisted in the offending rule. You may, of course, if you wish, use former
Section 8e as the model for your amendment of said Act 88, suitably pro-
viding, however, for the joint committee to act during rather than between
sessions. It will of course be necessary to remove the clause, "and which
have not theretofore been considered by the legislature."

The inescapable legal fact of this situation of administrative rules is that

the promulgating agency is exercising its lawful, statutorily-conferred, rule-

making power. As suggested by earlier-quoted 1957-58 O.A.G. No. 3352

(Vol. II) p. 246 at pp. 253, 254 (though that opinion addressed itself

exclusively to rules already effective), only a comparable legislative act,

specifically a statute, can revoke that rule-making power, and accordingly

only a statute can lawfully (except for Michigan Constitution 1963. Article

IV, Section 37) suspend, or alter or abrogate a rule or regulation lawfully

promulgated under that rule-making power. (See emphasized portion of

.«;aid quotation.) In other words, the legislature may take away what it has

f{iven by law, but it must take it away by law. Any. "law" purporting to

authorize the legislature to revoke or suspend or amend either the rule-

making power or its lawful product through the medium of committee, or

even legislative, resolution, would be unconstitutional and void.

1 'The legislature may provide by concurrent resolution for the creation of a

joint committee on administrative niles which shall be empowered to meet during
the interim between sessions of the legislature, and to which shall be referred all

rules promulgated pursuant to this act and which have not been theretofore con-

sidered by the legislature. The committee so created shall consider all such rules

referred to it, and shall conduct hearings on those rules which in the opinion of

the committee appear violative of the legislative intent of those statutes under

which they were made. If, after hearing, the committee is of the opinion that

any such rule ought to be revoked or altered, it may adopt a resolution to that

effect setting forth the reasons therefor, and shall transmit such resolution to the

agency affected. If, after such committee action, the agency involved persists in

the offending ni!e, the committee or any member thereof, or any member of the

legislature, may introduce at the next legislative session a concurrent resolution

declaring the legislative intent and expressing the determination of the legislature

that such rule should be revoked or altered. Adoption of such concurrent resolu-

tion shall constitute legislative disapproval of the rule, but rejection of the resolu-

tion shall not necessarily be construed as legislative approval of such rule. If

any agency shall persist in a rule disapproved by the legislature, the same may be

abrogated by legislation. The committee shall in every case report to the

legislature at the commencement of its next session its doings in the interim. The
committee shall also have such powers as are granted to it by any other statute."
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'5) Your final question inquires as to the changes, if any, necessary
. je made in Michigan Constitution 1963, Article IV, Section 37 (reference

A) to give the legislature power to suspend a pending but not yet effective

administrative rule, promulgated during session, by concurrent resolution

or by a resolution of the joint committee on administrative rules.

We should of course bear in mind that the present constitutional provision
is obviously only a stop-gap device, designed to prevent the taking effect

of administrative rules promulgated between sessions. The joint committee's

power to suspend a rule
'

"to the end of the next legislative session," is

clearly intended only to defer that rule for legislative consideration at the

following session. Thus, ultimate legislative action is not only contemplated,
but constitutes the very purpose of the provision. In no way does that

interim constitutional power envision the joint committee assuming the final

constitutional responsibility and function of the legislature itself to consider

and pass upon the rule. The language, "suspend," is that of postponement
only, not an expedient of indirect legislative disapproval or rejection.

Moreover, in the context of present law, it takes no more than a concur-
rent resolution to express the "legislative disapproval" which will, in all

likelihood, persuade the promulgating agency to withdraw or amend its

rule. Legislation will rarely be necessary.

If, however, constitutional amendment is deemed necessary by you in

the respect inquired, subject Article IV, Section 37, may be changed to read

as follows:

"The legislature may, by either its concurrent resolution or the reso-

lution of its joint committee on administrative rules, temporarily or

permanently suspend any rule or regulation of an administrative agency,

promulgated but not yet effective. Said joint committee may exercise

such power as to rules or regulations promulgated between sessions."

'^his completes my answers to the several questions you have presented.

FRANK J. KELLEY,
Attorney General.

MOTOR VEHICLES: Test of driver for alcohol content. Performance of

test by physician, nurse and medical technician.

The term "direction" in section 625a of the Motor Vehicle Code does not

require the personal presence of a licensed physician when a licensed

liiu-se or medical technician withdraws blood from a person for chemical

analysis provided appropriate directions have been given by a licensed

physician.

No. 4559 August 14, 1967.

Mr. John H. Butts

Prosecuting Attorney
Cheboygan, Michigan 49721

You have asked my opinion on the following question pertaining to Act

104, P.A. 1964. relating to the withdrawal of blood from a person for the

purpose of analysis for alcohol content:
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CONSTITUTIONAL LAW: Aduiiiiistmtive rules, suspension by the legisLi.
ture of—

The legislature has no constitutional risltt to susiientl legislative rules pro»
niulgated in accordance with the statutes in any manner except by tlie exer-
cise of its legislative power through legislation initiated by a bill as the
cojislitution requires.

No. 3352 Oetol>er S, 1058.

Hon. Joseph J. Kowalski
State Representative
9164 Steel Avenue
Detroit 28, Michigan

P.y Chief Assistiint Attorney General Faville.

The opinion of the Attorney General is requested on the following questions:

1. jMay the legislature coustitutioually suspend by concurrent resolution
the operation of a rule or regulation promulgated by a state agency in

accordance with the provisions of the administrative code act, P.A. 1£>43.

No. 8S, lis amended?

2. May a conuiiittec of the legislature hy resolution constitution:illy exer-

cise the power referred to in Question 1?

3. May the legislature, or a committee thereof, constitutionally amend and
thereafter approve by concurrent resolution a rule prouiulgated by a
.state agency pursuant to Act 8S of the Public Acts of 1943?

Each of these questions relates to the "constitutionality" of action by a

legislative conunittee or by the IcgisLiture itself. There is no provisioa of

our state constitution expressly governing legislative review of administrative
rule.=? adopted by state agencies. For the sake of a better uiulei'standing of
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he coustitutioiial questious that nre involved, it is tlesirable to review tlie

nctiou of rule making.
Gonerallj' speaking, administrative rules may be classified into three groups:*

(a) Proceiliiral rules. Rules within this class are those governing practice
and procedure before admlnistr.-itive agencies and relate to such things as

notice, liearing, rules of evidence, decisions, orders, and appeal proccduve.

(b) Legislative rcfjulatio>i3. Perhaps the bulk of administrative rule

making deals with regvdations implementing the substantive provisions of

statutory law. In cases of this type the legislative act sketches a general
outline of the substantive law and contemplates its comijletion and clarifica-

tion by administrative rule making. Often, by the act itself nothing is com-
ruande<l to bo done or omitted unconditionally, and no conduct or omission is

per se i)unishable. Mr. Justice Robert H. Jackson, experienced in the prob-
lem of rule making as former Attorney General of the United States, wrote
with clarity on the rule-making power while a member of the Supreme Court,

In discussing the Federal Trade Commission Act, Justice Jackson said:

"It may help clarify the proper administrative function in such cases

to think of the legislation as unfinishe*! law which the administrative

body must complete before it is ready for application. In a very real

sense the legislation does not bring to a close the making of the law.

The Congress is not able or willing to finish the task of prescribing, a

iwsitive and precise legal right or duty by eliminating all further choice

between policies, expediencies or conflicting guides and so leaves the

rounding out of its command to another, smaller and specialized agency.

*•* * •

"Such legislation does not confer on any of the parties in interest the

right to a particular result, nor even to what we might think ought to
be the correct one, but it gives them the right to a process for deter-

mining these rights and duties. (Citing cases.)

"Such legislation represents inchoate law in the sense tliat it does
not lay down rules which call for immediate compliance on pain of

punishment by judicial process. The intervention of another authority
must mature and perfect an effective rule of conduct before one is sub-

ject to coercion. The statute, in order to rule any individual case, re-

quires an additional exercise of discretion and that last touch of selec-

tion which neither the primary legislator nor the reviewing court can
supply. The only reason for the intervention of an administrative body
is to exercise a grant of unexpended legislative power to weigh what
the legislature wants weighed, to reduce conflicting abstract policies to
a. concrete not remainder of duty or right. Then, and then only, do we
have a conipleted expression of the legislative will, in an admini.strative
order which we may call a sort of secondary legislation, ready to be
enforced by the courts."^

In thi55 type of rule making the statute normally outlines the substantive
provisions and delegates to the administrative agency the authority to pro-
mulgate regulations within specified legislative standards. The statute pro-
vides a sanction- for violation of the regulation. Any regulations written by
the administrative agency are pursuant to a specific delegation of power.

(c) Interpretative regulations. This type of regulation represents no
more than the opinion of the administrative agency as to the meaning and
requiremejits of h statute which did not delegate express power to the

1
Cooper, ^licMffan Legal Studies, "Adnunistrative Agencies and the Courts,"

University of Michigan, 1951, pp. 2.5.5-2.58.

Cooper, The Lawyer and Administrative Agencies, Prentice-Hall, Inc., 1957,
p. 275 et seq.

2 Dissenting opinion in the case of Federal Trade Commission v. Ruleroid
Co.. 343 U.S. 470, 96 L ed lOSl, 1003-1004 (1952).

63-550 O - 76 - 21



316

ngency to adopt regulations under standards and coutained no sanction for
violation of regulatory yrovlsions. Tiie function of tlie administrative agency
is only to interpret and apply the statute.

In each case under the foregoing category, the function of rule making is

performed by an administrative agency within the executive branch of govern-
ment. Stated broadly, under traditional separation of powers concepts, the

legislature passes laws dealing witli generalities and governing for the future.

The enforcement by the executive branch of its rules constitutes the applica-
tion of the statutory law to specific parties. This latter function could not

normally be performed by the legislature even in the first instance through
statutory enactment.^ ''The legislature makes the law, the executive applies
It."^

Having laid the groundwork of rule making by the foi-egoing paragraphs,
let us now turn to a consideration of the legitimate scope of legislative review
of administrative rules.'*

The first attempt in Michigan to provide for the compiling, codification and
publication of rules and regidatlons promulgated by state agencies appeared
In Act 88, P-A.. 1943.<' This act authorized the publication of the Michigan
Administrative Code and required all rules theretofore promulgated to be

codified, approved by the Attorney General, and filed by the state agency
within three months of the effective date of the act or become void. The only
requirement for review and approval of new administrative rules after the

adoption of the 1943 act was approval by the Attorney General as to form
and legality.

A bill was introduced in the 1045 session of the legislature which, after

making minor amendments to the definitions of Section 1, added a new Sec-

tion Sa to the 1043 act requiring that all rules theretofore or thereafter auth-

orized or promulgated by a state agency and publishetl as provided by law he

transmitted to the legislature for review. All snch rules not approved by the

legislature by a concurrent resolution by the time of the short adjournment
were abrogated, and neither the same rule nor the substance thereof could

again be promulgated unless the same was first transmitted to the legisla-

ture and approved by concurrent resolution. By express proviso the abroga-
tion of any rule was not to affect any right, action or proceedings arising or

accruing prior to the abrogation. This bill passed both houses and was known
as Senate Enrolled Act No. 69. It was vetoed by Governor Kelly with a

message to the Senate."^ Among other things the Governor stated the Act
decreed automatic death for all rules which had not met with legislative

approval at the time of the short adjournment. He gave as his opinion, in

which he said the Attorney General joined, that the act was of doubtful

constitutionality.

Senator Bonine responded to the Governor's message by advocating the

passage of the Act over the Governor's veto, claiming that state agencies had

s The Flint and FentonvUle PlanTc-road Comjianj/ v. WoodJinU, 25 Slich. 99.

* Howe, Current Trends in State Legislation lOooSG, "Legislative Review of

Administrative Rules," I-egislative Research Center, University of Llichigan.

195S Addition, pp. 218, 219.
6 Sometimes the review of administrative rules is vested in an executive

official, such as, the Attorney General or the Governor, and not in the legisla-

ture. See Howe, "Legislative Review of Administrative Rules," supra, p. 168.

Under the Model State Administrative Procedure Act and the law of some

States, declaratory judgiuent proceedings may be commenced in court to test

the legality of a rule after it has been pronuilgatetl but before the agency

attenipts to enforce it. See Howe, supra, p. 169.

6C.L. 194S § 24.71 et seq.; M.S.A. § 3.560(7) et seq.
7 Senate Journal 1945, p. 1328.
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promulijated ns rules some of tlie identical provisions which the legislature had

rejected.^ The Senate refused to override tl^e Governor's veto.®

At the next session of the legislature in 1047 a bill was r^ssed and approved
bj' the Governor aniending Act S8 of 1043.10 The 1047 act amended the

definitions and added several new sections, the most important of wliich

were :

Section Ih which read: "The legislature reserves the right to approve, alter,

suspend or abrogate any rule promulgated pursuant to the provisions of this

act."

Section Sc which provided that the legislatxire could disapprove any rule

required to be filed under the.act by concurrent resolution adopted before the

short adjournment of the session. This section contains the same proviso as

appeared in the 1945 enrolled act.

Section Se which aiithorized tlie creation of a joint comnnttee on administra-

tive rules empowered to meet during the interim between sessions of the

legislature and to consider and approve the operation of an.v ride filed under
the act and suspend the same until the next i-cgular session of the legislature.

This section also provided tliat "All such determinations b.v the committee on

suspension of a rule shall be final on matters of fact, but shall be reviewable

as to law."

Tv\-o significant changes are apparent in the form of the 1047 a«t. First, it

changed the procedure proposed in the 1045 enrolled act from affirmative

approval to a negative disapproval- Second, it authorized the creation of a

joint committee empowered to suspend the operation of ndes between ses-

sions of the legislature.

Shortly after the adoption of the 1947 act, the legislature created a joint
conunlttee on administrative rules which held its first meeting on June 5,

'47. It promptly asked the Attorne.r General, "^Vhat rules and regidations

omulgated by any state agency can legall.r be considered by the committee

appointed under Section Se of the Act?" The Attorne.r General answered
that the powers and duties of the joint con)mittee were confined to "such
rules heretofore or hereinafter authorized or promulgated as have not here-

tofore (theretofore) been considere<l by the legislatui-e. Obviously, this in-

cludes all the administrative rules which liave not been considered by the

legislature as a lav/-raalving body." As a second question the joint committee

requested determination as to what constituted legislative consideration of

a. rule in accordance with the act. The Attorney General held that this pro-
vision meant action either favorable or unfavorable b.v a resolution or bill

adopted by both houses of the legislature.il

The joint committee promptly embarked on a schedule of hearings regard-
ing rules on which the committee had received complaints. Representatives
of the promulgating state agency were called before the committee and re-

quired to answer the complaints and to explain the basis for the existing rule.

Thus, a pattern of individualized complaint and answer became established

for the meetings of the committee. Only occasionally did the committee direct

8 Senate Journal 1043, p. 1329. Apparently, Senator Eonine referred to

changes in the child labor laws which had been proposed in the legislature
during the 1943 session. See Stftff Report to the Michigan Joint Legislative
Commiltee on Reorganization of State Government, "The Legislature," No. 11,

March, 1951, p. 11-30.
» Senate Journal 1945, p. 1324.
10 Act 35, P.A. 1947.
11 0..1.G. 1947-48, No. 486, p. 378.
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its attention to the procedure used in tlie ftcloptiou of the rule or regnl.-ition
under consideration.^^

The complaint and answer metbod is still the procetTnre nsetl by the joint
committee today. The committee has adopted rules of procedure which pre-
scribe the filing of a written complaint with the committee and which "shall

specifically set forth the rule or rules, and/or policies promultrated by the
agency and upon which the conjplaint is based." An answer .shall be filed to
the complaint by the adioiuistrative head of any commission, board and/or
bureau, against whom the complaint has been directed. The rules of procedure
require that the answer "shall specifically set forth the statute and section
or sections thereof upon which the rule is based and the claims and justification
under the law of the contested rule and/or policy in refutation of the claims
tipon which complainant relies." A hearing procedure is set forth under which
the complainant may appear before the joint committee with witnesses and
be heard. The agency head answering the complaint and h\s witnesses shall
be beard in defense.^^ Because of the Attorney General's ruling,'* the joint
committee was unable to procee<l in those .^taleniate .situatio:i.s typified by
The Lawn Seed Ruling.^3 The committee membei-s said they could not act un-
til a new rule was submitted to them. The Attorney General snid he could not
act until the legislature had acted. The result was that in The Lawn Seed case
the Department of Agriculture was unable to establish the de.^ircd rule.'*^

To alleviate the situation the legislature enacted Act 9, P.A. lO.nl.i^ which
amended Section 8e of the 1047 act by deleting therefrom the limitation that
the committee's suspension of a rule should be "until the next regular se.ssion

of the legislature" and by adding a new sentence reading,

"The operation of any rule heretofore or hei-eafter susspended by the com-
mittee shall continue to be snispended until such rule is reinstated by the
committee or is considered or approved by concurrent resolution of the
legislature."

12 staff Report No. 11, p. 11-33. Early in its history the joint committee be-
came involved in a case known as "The Lawn Seed Ruling" where the refusal
of the Attorney General to approve a rule which had been previously su.s-

pended by the committee resulted in a stalemate. The Attorney General based
his ruling on the provision of the law that once a rule had been suspended the
state agency could not promulgate that rule or a similar one until the legisla-
ture liad by affirmative action authorized the new rule. Ibid., pp. 11-37 and
11-3.S.

!•* See Rules of Procedure 1957-195S adopted by the Legislative Committee on
Administrative Rules. This practice of hearing individualized complaints was
criticized in the 1951 Staff Report to the Joint Legislative Committee in the

following language :

"This concern with determination of the rights of a specific party or

parties is not properly a legislative activity. Determination of the right.*;

of a party subject to administrative regulation should be n function of

the courts once it has gone beyond the area of an administrative agency's
adjustment. The role which the committee has assumed unnecessarily
disrupts the administrative process." (p. 11-34)

In its findings and recommendations, the Staff recommended that the Joint

Committee on Administrative Rules cease hearing cases of private i>arties

aggrieved by the rules or their application. The report states:

"This activity is essentially judlcia"*." (p. 11-39)
'» See footnote 11.
15 See footnote 12.
ic staff Report, p. 11-3S.

17 Section G of Act 8S, P.A. 1943, has been amended by Act 90, P.A. 1949.
and Act 140, P.A. 19.j.j. Act 22, P.A. 19.54 added a new section to stand as Sec-

tion 6a. None of these amendments is pertinent to the discussion here.
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The iiMJiiciliate effect of this statutory change was to enable the joitit coin-
uiittee to reinstate the Lawn Seed Rule in order to allow the Department of

A;?ricultuvo to amend it.

Under date of December 17, 107)3, the Attorney General iu response to a re-

quest from .1 istnte representative held that tlie provisions of Act SS, as amended,
purportii'-s to give a legislative committee power to suspend an administrative
rule was unconstitutional.^^ The basis of the opinion was that the legislature
itself could not lawfully determine whether an administrative rule was in con-

fornuty wirli the statute under which it was pronmlgate<l for the reason that it

was obviously necessary for the legislature to construe the statute and the rule
in order to make such n determination which the opinion said is u judicial
function and therefore exclusively within the judicial branch cf state govern-
ment.^^ Since the Attorney General concluded that the legislature could not

perform a judicial function as a body, he held it could not lawfully delegate
such review jiower to one of its committees.

The Tie>\-s of tlie Attorney General did not deter the legislature or its com-
mittee from continuing the review of promulgated rules. For example, the

•Toiut Legislative Committee on Administrative Rules on September 17, 1957

suspetided rules, already fully effective, promulgated by the State Board of

Examiners in Optometry.20 And at the regular session of 105S the legislature
itself adopted a concurrent resolution^i "altering" the rules of the Public Serv-

ice Commission relating to railroad track inspections-- by writing into the

rules substituted changes in the inspection rerjuirements and by abrogating
some sections of the rules entirely.

To determine the validity' of the review procedures of administrative rules by
the legislature, it is first desirable to imderstand the natiu-e of the rule-making
power conferred upon a state agency. The right to enact laws is a legislative

power of a sovereign state.53 Article V, Section 1 of the Michigan Constitution

provides :

"The legislative power of the state of [Michigan is vested in a senate and
,honse of representatives;

* * *."

.^gislative power as such may not be delegated^-* but this does not mean the

legislature is prohibited from delegating to state agencies the authority to

make administrative rules. AVhat the legislature may do has been stated by a

Pennsylvania coiirt in an oft quoted decision as follows:

18 This was a letter opinion and iiot published in the Biennial Report of the

Attorney General.
i^lTie Attorney General's opinion has been criticized as being based on

fallacious reasoning even under the strictest doctrines of separation of powers.
It is said the opinion assumes that the legislature would exercise the same
mental processes under its review power as a court woiild in the exercise of

judicial power. It can as well be said that officers in the executive branch are

exercising "judicial" power every time one decides to enforce a law because

the reasoning process is tlie same, i.e., interpretation of a statute and decision

of its applicability to the facts of a given case. For further conunents see

Howe, 'Legislative Review of Administrative Rules," supra, pp. 220-224.
20 Rules 2, 4, 5, 7, S and 9 were suspended. These rules had previously been

approved by the Attorney General and published in Supplement 9 to the 1954

Administrative Code, p. 13.
21 Sejiate Concurrent Resolution No. 20. For the legislative history, see

Senate Journal No. ol, pp. G57-G58; S..L No. 55, pp. 752-753, 7G6; S.J. No. 59,

p. a32; Hcnse Journal No. G4, pp. 1317-1318, 1334-1335; S.J. No. 65, p. 1015._
22 The Commission rules are published in Supplement 14 to the 1954 Adminis-

trative Code, p. 19 et seq.
^^Dechcr v. Secretary of State, 209 Mich. 505, 570.
2-t Chemical Bank and Trust Co. v. County of OoJclaiul, 2G4 Mich. G73, GS4.
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"Tlie legislature caimot delejjate its power to make a law; but it can
make a law to delegate a power to determine some fact or state of things
upon which the law makes, or intends to make, its own action dei>end."2"»

Illustrations of the pronouncement in Locke's Appeal are found in JiocJ: v.

Carney, 21C Mich. 280, where the court upheld legislation authorising the
State Board of Health to designate what diseases are dangerous communicable
diseases and what diseases are contagious diseases. Tlio court declared that
there was no atteujpt on the part of the legislature to delegate to the board the
power to make a law ; but rather the delegation was of a power to find a fact,
a scientific fact, a medical fact. In People v. Soitlc, 238 Mich. 130, the court
upheld the action of the legislature in empowering the Conservation Commi.s-
siou to promulgate orders for the protection of fish, game, ami fur-heariu;r
fininials by suspending the open season providetl by law, after making a factual
determination of local conditions.

There can be no doubt that where the power granted is administnitire, such
ns rule making, it is proper and is not invalid as a delegation of the legislative
power reposed by the constitution in the senate and house of representatives.26
Act 88, as amended, grants no rule-making power to state agencies. Section

la of the act specifies in part :

"The power to make rules, as defined herein, is hereby conferred upon
state agencies, as defined herein, but only to the extent that such agencies
are vested by law with rule-making power."

Accordingly, it is necessary to examine the specific applicable statutes to
determine whether the power to make rides has been conferred by the legt.<;-

lature upon a designated state agency. If the rule-making power has been
granted, then under the provisions of Act 88 (Section 4) rules promulgated
by the agency are required to be filed with the Secretary of State but shall not
be so filed until approved by the Attorney General as to form and legality and
subsequently confirmed and formally adopted by the promulgating agency. Ui>-
on compliance with these preliminary requirements, the rules beconxe inmte-

diately effective upon publication by the Secretary of State.

It is obvious that under this process prior legislative approval of pronndgated
rules is not a condition precedent to effectiveness. Under Act SS i-eview by the

legislature customarily is a condition subsequent to the effective date of the
promulgated rule. Under the Michigan procedure, at the time the rule becomes
effective the rule-making power delegated by the legislature has been fully
exercised by the agency. In fact Section of Act 88 raises ;i rebuttable pre-
sumption upon the filing or publication of a rule that tliere has been com-
l)liauce with all requirements of that jict.

TTnder Act 8S legislative disapproval of a rule may be expressed either (1)
by adoption of a concurrent resolution under Section 8c or (2) by action of the
joint legislative committee under Section 8e suspending the oi)eration of the
rule. This oi>inion has hereinbefore classified administrative rules into three

groups, viz., procedural rules, legislative regulations and interpretative regu-
lations. Tliere will seldom he occasion for the legisbiture to disapprove a

procedural rule since the passage of Act 107, P.A. in.'>2-7 (the administrative

procedure aefl, as a supplement to Act 88, which outline.*? in detail the rights

of the public in the administrative procedure before state administrative agen-
cies. In writing procedural rules a state agency should have no difficulty

iu following the requirements of Act 307. Xor is there occasion for the legi.**-

lature to review interpretative regulations since these i-cgulation.s do not have

^^ Locke's Appeal, 72 Ta. St. 403; cited with appx-oval in IChifr v. Concorrtia

Fire Insurance Company, 140 Mich. 25S, 2G8, People v. Soule, 233 Mich. 130,

139, and Jn re Brcioslcr Street Housiny Site. 201 Mich. 313, 340.
26 See Shivel v. Kent County Treasurer, 20.j Mich. 10; Tinimnmt v. State

Lovrf Office Hoard, SO-'. Mich. 400.

2TC.L.S. 1056 § 24.101 et seq.; M.S.A. § 3.oC0(21.l) ct seq.
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rhe force and effect of a rule, but are the agoncr's opinion of tlie nicaninj;
of a statute and should be received aud considered as such.

We are left \vitlj legislative regiilations in the exercise of the rule-mal<ing
power which form the bulk of administrative rules and legislative review.

In granting authority to a state agency to make a legislative rule or regula-

tion, the legl.'^lature has delegated a portion of the legislative power in the
sense that the agency may r.ot promulgate .1 law but it may prescribe a rule for
the determination of a fact or a condition of things upon which the law is to

be applied. It is clear that the contents of the rule could have been enacted

by the legislature in the first instance as a law and without the necessity of

being conceived pursuant to delegated power. For example, many of the pro-
visions of the motor vehicle code now appearing in the statutes could have been

promulgated as rules by a state agency.

I recognize that argument has been made that a state agency in exercising
delegated rule-making power is performing an executive function and not a

legislative function but, in my judgment, this argument cannot be supported
since the power exercised is pursuant to delegation by the legislature and not

pursuant to the inherent power in the executive branch to malie rules. If this

argument is sound, then the legislature has no lawful right to suspend, alter
or abrogate rules adopted by the executive brancb because such legislative
section would be an unconstitutional encroachment.

Accepting the position that the action of a state agency in adopting rales

pursuant to legislative delegation is a legislative or quasi-legislative function,
the remaining question is the method the legislature must pursue in order to

lawfully suspend, alter or abrogate such, rule.

Under Act S8 the legislature now expresses its disapproval by adopting a
concurrent resolution. But this is not a law. It has been said by our Supreme
Court that a concurrent resolution does uot have the force and effect of law
and, therefore, not a competent method of expressing the legislative will if

such expression is to have the force of law and bind others than the members
''

*-]\e house or houses of the legislature adopting it.28 The state constitution
lires that—

"All legislation hy the legislature shall be py bill aud may originate in

either house of the legislature."^

Clearly, when the legislature delegates the rule-making power to a state

agency, it is pursuant to a legislative act initiated by a bill. Such delegated
power m.ay be suspended or entirely revoked in any particular instance at any
time the legislature may sec fit.3f> But to suspend or entirely revoke a law
conferring rule-making power requires the passage of another law, initiated

by bill aud subject to the veto power. In my opinion the rule itself, being
the protluct springing from the exercise of the rule-making power, cannot

lawfully be suspended, altered or abrogated by the legislature except by the

passage of a bill by the legislature which becomes a law. To hold otherwise
permits the legislature to circumvent the conditional mandate imposed on the

passage of legislation and to deprive the governor of veto power by use of the
concurrent resolution. What the legislature is prohibited from doing directly,
it is proliibited from doing indirectly.^i

"* *
nothing becomes law simply and solely because men who possess

the legislative power will that it shall be, unless they express their de-

termination to that effect, in the mode pointed out by the instrument which

28 i/ccAer V. Detroit SavhiQa Bank. 2G9 Mich. 432, 434-435. Cf. lioyer-

Cdinphell V. Fry, 271 Mich. 2S2; United Insurance Co. v. Attorney General,
300 Mich. 200; Mnran v. LaChiardia, 270 N.Y. 4G0, 1 N.E. 2d 9G1.

23 Article V, § 19, Constitution of 1908.
'

"^Attorney General v. Marr, 55 Mich. 445, 450.
31 IfosoH V. Perkins, 73 Mich. 303, 319; Brennan v. Recorder of Detroit, 207

Mich. 35. 39.
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ijivests them with the power, and under the forms whicli that instrument
has rendered essential."^

Based on what has been said hereiuhefore. I am of the opinion that the

legislature by the adoption of a concurrent rcsoUitiou may not constitutioniilly

suspend, alter or abrogate a rule or regulation promulgated by n state agencT
and in effect pursuaut to delegated rule-making power. Neither can a joint
committee of the legislature suspend a rule or reguhition so pi'omulgate<l.
ITie legislature itself has apparently recognized the doubtful validity of its

action pursuant to Act S-S because at the regular session of 105S it passed and
the Governor apjuoved Act 177 substantially amending the provisions of that
act and the legislative procedin-es thereunder/'^ Under Act 177, which became
effective September 13, 19."jS. the legislature may no longer suspend, alter or

abrogate a rule by adoption of a concurrent resolution, but the rxde may be
abrogated by legislation. Tliis, of coui-se, means legislation initiated by a bill

as the constitution requires.
PAUL I^ ADAMS,

Attorneif General.

MOTOK VEHICLE CODE: Violation of—
CRIMINAL L.AW: Pleas of guilty to charges of certain traffic offenses—
JUSTICES OF TIIE PE.-\CE: Limitation on fees in certain traJtic offenses—

AVfaere a plea of guilty is entereH to a charge contained in a traffic suinmona
or on complaint and Avarrant for oHenses delineated in subsection (f) of
section 728 of the Michigan Vehicle Code, as amended by Act 47, P.A. 1957,
the justice of the iieace is limited to fees which may not exceed $2.00.

No. 3222 October 9, 1958. .

Mr. James AV. Bussard
Prosecuting Attorney
Ottawa County
Grand Haven, Michigan

By Assistant Attorney General Ramsey.

"We have your request for an opinion with reference to a nicniorandum which
you distributed to the justices of the peace of Ottawa County.

On page 3 of your memorandum you made the following statement:

"I further interpret the iutent of the law to be that when the respondent
does appear, in response to a ticlet in all cases, no comjyiaini and toarrant

are necessary, none shonhl he drawn vp, and no fees should be charged
or accepted for same."

32 1 Cooley, Constitutional Limitations, Sth Ed., p. 2GG.
S3 Act 177 retains in Section 8e i>rovision for the appointment of a Joint

committee on administrative rules which shall conduct hearings on those rules

which, in the opinion of the committee, appear violative of the legislative in-

tent expressed in the statutes pui-suant to which the rules were made. I do not

condemn this procedure since it is' but one step leading to ultimate legislation

if a rule is to be abrogated. Our Supreme Court has said:

"Legislators have a right to act upon their own knowledge and observation,

upon heaisay, upon information derived from the public press, upon the ex

parte petitions of interested parties, upon anything in short, which satisfies

their judgment; and public opinion is one of the most important facts to be

considered in determining upon the propriety or advisability of a proposed
law."
The Flint and FcnionvUle PJank-road Company v. George S. Woodhiill, 25

Mich. 99. lOS. Cf., Attorney General v. Way)ie Circuit Judge, 157 Mich. 615, G23.
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ADMINISTRATIVE PROCEDURES ACT OF 1969

Act 306, 1969, p. 562; Eff. Jul. 1, 1970.

AN ACT to provide for the effect, processing, promulgation, publication and in-

spection of state agency rules, determinations and other matters; to provide for state

agency administrative procedures and contested cases and appeals therefrom in licens-

ing and other matters; to provide for declaratory judgments as to rules; and to repeal
certain acts and parts of acts.

The People of the State of Michigan enact:

CHAPTER 1. GENERAL PROVISIONS

24.201 Administrative procedures; short title.

Sec. 1. This act shaU be known and may be cited as the "administrative procedures
act of 1969".

HISTORY: New 1989, p. 562, Act 306, Eff. Jul. 1, 1970.

24.203 Administrative procedure^ act; definitfons.

Sec. 3. (1) "Adoption of a rule" means that step in the processing of a rule consisting
of the formal action of an agency estabhshing a rule before its promulgation.

(2) "Agency" means a state department, bureau, division, section, board, commis-

sion, trustee, authority or officer, created by the constitution, statute or agency action.

It does not include an agency in the legislative or judicial branches of state govern-

ment, the governor, an agency having direct governing control over an institution of

higher education, or the state civil service commission.

(3) "Contested case" means a proceeding, including but not limited to rate-making,

price-fixing and hcensing, in which a determination of the legal rights, duties or privi-

leges of a named party is required by law to be made by an agency after an opportu-

nity for an evidentiary hearing. When a hearing is held before an agency and an ap-

peal from its decision is taken to another agency, the hearing and the appeal are

deemed to be a continuous proceeding as though before a single agency.

(4) "Court" means the circuit court.

HISTORY: New 1969, p. 562, Act 306, Eff. Jul. 1, 1970;—Am. 1970. p. 96, Act 40, Imd. Eff. Jul. 1.

24.205 Definitions L to P.

Sec. 5. (1) "License" includes the whole or part of an agency permit, certificate, ap-

proval, registration, charter or similar form of permission required by law, but does

not include a Ucense required solely for revenue purposes, or a license or registration
issued under Act No. 300 of the Pubhc Acts of 1949, as amended, being sections 257.1

to 257.923 of the CompOed Laws of 1948.

(2) "Licensing" includes agency activity involving the grant, denial, renewal, sus-

pension, revocation, annulment, withdrawal, recall, cancellation or amendment of a li-

cense.

(3) "Party" means a person or agency named or admitted, or properly seeking and
entitled of right to be admitted, as a party in a contested case. '

(4) "Person" means an individual, partnership, association, corporation, governmen-
tal subdivision or public or private organization of any kind other than the agency en-

gaged in the particular processing of a rule, declaratory ruhng or contested case.

(5) "Processing of a rule" means all action required or authorized by this act as to a

rule which is to be promulgated, including its adoption, and ending with its promvilga-
tion.

(6) "Promulgation of a rule" means that step in the processing of a rule consisting of

the filing of a rule with the secretary of state.

HISTORY: New 1969, p. 563, Act 306, Eff. Jul. 1, 1970.
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24.207 Definition of rule.

Sec. 7. "Rule" means an agency regulation, statement, standard, policy, ruling or in-

struction of general applicability, which implements or appUes law enforced or admin-
istered by the agency, or which prescribes the organization, procedure or practice of

the agency, including the amendment, suspension or rescission thereof, but does not

include the following:

(a) A resolution or order of the state administrative board.

(b) A formal opinion of the attorney general.

(c) A rule or order estabUshing or fixing rates or tariffs.

(d) A rule or order pertaining to game and fish and promulgated under Act No. 230
of the Public Acts of 1925, as amended, being sections 300.1 to 300.5 of the Compiled
Laws of 1948, Act No. 165 of the Pubhc Acts of 1929, as amended, being sections

301.1 to 306.3 of the Compiled Laws of 1948 and Act No. 286 of the Public Acts of

1929, as amended, being sections 311.1 to 315.2 of the Compiled Laws of 1948.

(e) A rule relating to the use of streets or highways the substance of which is indi-

cated to the pubhc by means of signs or signals.

(f) A determination, decision or order in a contested case.

(g) An intergovernmental, interagency or intra-agency memorandum,
directive or communication which does not affect the rights of, or procedures
and practices available to, the public.

(h) A form with instructions, an interpretive statement, a guideline, an
informational pamphlet or other material which in itself does not have the force
and effect of law but is merely explanatory.

(i) A declaratory ruling or other disposition of a particular matter as appHed
to a specific set of facts involved.

(j) A decision by an agency to exercise or not to exercise a permissive

statutory power, although private rights or interests are affected thereby.
MISTOHV New 1969, p. 563. Act 306. Eff Jul 1. 1970

24.211 Construction of act.

Sec. 11. This act shall not be construed to repeal additional requirements imposed
by law.

HISTORY: New 1969, p. 563, Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 96, Act 40. ImA EK. Jul. 1.

CHAPTER 2. PUBLIC INSPECTION

24.221 Agency rules, determinations and other documents; publication, in-

spection, copying.
Sec. 21. (1) An agency shall publish and make available for pubhc inspection and

copying during its business hours or on subscription on request of any person:

(a) Final orders or decisions in contested cases and the records on which they were
made.

(b) Promulgated rules.

(c) Other written statements which implement or interpret law, rules or pohcy, in-

cluding but not hmited to guidehnes, manuals and forms with instructions, adopted or

used by the agency in the discharge of its functions.

(2) To the extent required to prevent an unwarranted invasion of personal privacy,
an agency may delete identifying details when it pubhshes or makes available a matter

required to be pubhshed and made available for pubhc inspection.

(3) The pubhcations may be in pamphlet, loose-leaf or other appropriate form in

printed, mimeographed or other written manner. Except as otherwise provided by
law, the agency may charge not more than cost for each copy of the pubhcation.

HISTORY: New 1969, p. 563, Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 96, Act 40, Inid EH. Jul. 1.
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24.222 Exemptions.
Sec. 22. (1) This chapter does not apply to:

(a) Material exempted from disclosure by statute.

(b) Interagency or intra-agency letters, memoranda or statements which would not

be available by law to a party other than an agency in htigation with the agency and

which, if disclosed, would impede the agency in the discharge of its functions.

(c) Material obtained in confidence from a person, matter privileged by law and
trade secrets.

(d) Financial and commercial information relating to a specific regulated person

prepared by or for the use of an agency responsible for the regulation or supervision of

the person.

(e) Investigatory materials compiled or used for regulatory or law enforcement pur-
poses except to the extent available by law to a party to a contested case.

(f) Material the disclosure of which would constitute an unwarranted invasion of

privacy.

(2) This chapter does not authorize the withholding of information otherwise re-

quired by law to be made available to the pubhc or to a party in a contested case.
HISTORY: New 1969, p. 564, Act 306, EH. Jul. 1, 1970.

24.223 Noncompliance of agency; effect, procedure.
Sec. 23. (1) Except to the extent that a person has actual and timely notice of the

terms thereof, a person shall not in any manner be required to resort to, or be ad-

versely affected by, a matter required to be pubUshed and made available and not so

pubUshed and made available.

(2) The circuit court for the county in which the agency records are situated may or-

der, on petition of any person, the production of any identifiable material improperly
withheld from public inspection and copying.

HISTORY: New 1969, p. 564. Act 306, EH. Jul. 1, 1970.

CHAPTER 3. PROCEDURES FOR PROCESSING AND PUBLISHING RULES

24.231 Rules; continuation, amendment, rescission.

Sec. 31. (1) Rules which became effective before July 1, 1970 continue in effect un-

til amended or rescinded.

(2) When a law authorizing or directing an agency to promulgate rules is repealed
and substantially the same rule-making power or duty is vested in the same or a suc-

cessor agency by a new provision of law or the function of the agency to which the

rules are related is transferred to another agency, by law or executive order, the exist-

ing rules of the original agency relating thereto continue in effect until amended or

rescinded, and the agency or successor agency may rescind any rule relating to the

fimction. When a law creating an agency or authorizing or directing it to promulgate
rules is repealed or the agency is aboUshed and substantially the same rule-making

power or duty is not vested in the same or a successor agency by a new provision of

law and the function of the agency to which the rules are related is not transferred to

another agency, the existing apphcable rules of the original agency are automatically
rescinded as of the effective date of the repeal of such law or the abohtion of the

agency.

(3) The rescission of a rule does not revive a rule which was previously rescinded.

(4) The amendment or rescission of a valid rule does not defeat or impair a right ac-

crued, or affect a penalty incurred, under the rule.

(5) A rule may be amended or rescinded by another rule which constitutes the

whole or a part of a filing of rules or as a result of an act of the legislature.
HISTORY: New 1969, p. 564, Act 306, EH. Jul. 1. 1970;—Am. 1970, p. 96, Act 40, Imd. EH. Jul. 1.
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24.232 Statutory construction rules; discrimination; crimes; adoption by
reference.

Sec. 32. (1) Definitions of words and phrases and rules of construction prescribed in

any statute, and which are made applicable to all statutes of this state, also apply to

rules unless clearly indicated to the contrary.

(2) A rule or exception to a rule shall not discriminate in favor of or against any per-

son, and a person affected by a rule is entitied to the same benefits as any other person
under the same or similar circumstances.

(3) The violation of a rule is a crime when so provided by statute. A rule shall not

make an act or omission to act a crime or prescribe a criminal penalty for violation of a

rule.

(4) An agency may adopt, by reference in its rules and without publishing the

adopted matter in full, all or any part of a code, standard or regulation which has been

adopted by an agency of the United States or by a nationally recognized organization
or association. The reference shall fully identify the adopted matter by date and other-

wise. The reference shall not cover any later amendments and editions of the adopted
matter, but if the agency wishes to incorporate them in its rule it shall amend the rule

or promulgate a new rule therefor. The agency shall have available copies of the

adopted matter for inspection and distribution to the pubUc at cost and the rules shall

state where copies of the adopted matter are available from the agency and the agency
of the United States or the national organization or association and the cost thereof as

of the time the rule is adopted.
HISTORY: New 1989, p. 564, Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 97, Act 40, Imd EH. Jul. 1.

24.233 Organization, operations and procedures rules.

Sec. 33. (1) An agency shall promulgate rules describing its organization and stating

the general course and method of its operations and may include therein forms with

instructions. Sections 41 and 42 do not apply to such rules.

(2) An agency shall promulgate rules prescribing its procedures available to the pub-
lic and the methods by which the pubhc may obtain information and submit requests.

(3) An agency may promulgate rules, not inconsistent with this act or other appUca-
ble statutes, prescribing procedures for contested cases.

HISTORY; New 1969, p. 565, Act 306, EH. Jul. 1, 1970.

24.235 Joint legislative committee on administrative rules; membership,
terms, expenses, meetings, reports.

Sec. 35. The joint committee on administrative rules is created and consists of 3

members of the senate and 5 members of the house of representatives appointed in the

same manner as standing committees are appointed for terms of 2 years. Members of

the committee shall serve without compensation but shall be reimbursed for expenses
incurred in the business of the committee, the expenses of the members of the senate

to be paid from appropriations to the senate and the expenses of the members of the

house to be paid from appropriations to the house of representatives. The committee

may meet during a session of the legislature and during an interim between sessions.

The committee may hold a hearing on a rule transmitted to it. Action by the corrunit-

tee, including that under section 52, shall be by concurring majorities of the members

from each house. The committee shall report its activities and recommendations to the

legislature at each regular session.

HISTORY: New 1969, p. 565, Act 306, EH. Jul. 1, 1970.

24.236 Joint committee on administrative rule procedures and standards

for rules.

Sec. 36. The joint committee on administrative rules may prescribe procedures and

standards not inconsistent with this act or other apphcable statutes, for the drafting,

processing, pubhcation and distribution of rules. The procedures and standards shall
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be included in a manual which the legislative service bureau shall publish and distrib-

ute in reasonable quantities to the state departments.
HISTORY: New 1969, p. 565, Act 306, EH. Jul. 1, 1970.

24.238 Filing of requests by individuals for promulgation of certain rules.

Sec. 38. A person may request an agency to promulgate a rule. Within 90 days after

filing of a request, the agency shall initiate the processing of a rule or issue a concise

written statement of its principal reasons for denial of the request. The denial of a re-

quest is not subject to judicial review.
HISTORY: New 1969, p. 565, Act 306, EH. Jul. 1, 1970.

24.241 Notice of public hearing held prior to adoption of rule; time, con-

tents, distribution.

Sec. 41. (1) Before the adoption of a rule an agency shall give notice of a pubhc
hearing and offer any person an opportunity to present data, views and arguments.
The notice shall be given within the time prescribed by any apphcable statute, or if

none then at least 10 days before the pubhc hearing and at least 20 days before the

adoption of the rule. The notice shall include:

(a) A reference to the statutory authority under which the action is proposed.

(b) The time and place of the public hearing and a statement of the manner in

which data, views and arguments may be submitted to the agency at other times by
any person.

(c) A statement of the terms or substance of the proposed rule or a description of

the subjects and issues involved, and the proposed effective date of the rule.

(2) The agency shall transmit copies of the notice to the joint committee on adminis-

trative rules, the legislative service bureau, the office of the governor and all persons
who have requested the agency in writing for advance notice of proposed action

which may affect them. The notices shaU be by mail or otherwise in writing to the last

address specified by the person. Requests for notices shall be renewed each Decem-
ber.

(3) The pubhc hearing shall comply with any apphcable statute but is not subject to

the provisions of this act governing contested cases, unless a rule is required by law to

be adopted pursuant to adjudicatory procedures.
HISTORY: New 1969, p. 566, Act 306. EH. Jul. 1, 1970.

24.241a Request by legislator for copies of proposed rules or changes in

rules.

Sec. 41a. A member of the legislature may annually submit a written

request to the legislative service bureau requesting that a copy of all propcsed
rules or changes in rules, or any designated proposed rules or changes hi rules

submitted to the legislative service bureau for its approval, be transmitted to

the requesting member up(m receipt of the same by the legislative service

bureau.

IIISI()U^: A<lil 1971, |i. .5.57. Act 171. Inicl KH Di-c. 2.

24.242 Notice of public hearings on rules; publication of notice.

Sec. 42. The agency shall pubhsh the notice as prescribed in any apphcable statute,

or if none then in a manner selected by the agency as best calculated to give notice to

persons likely to be affected by the proposed rule. Methods that may be employed by
the agency, depending upon the circumstances, include pubUcation of the notice in 1

or more newspapers of general circulation or, when appropriate, in trade, industry,

governmental or professional publications. If the persons likely to be affected by the

proposed rule are unorganized or diffuse in character and location then the agency
shall pubhsh the notice as a display advertisement in at least 3 newspapers of general
circulation in different parts of the state, 1 of which shall be pubUshed in the Upper
Peninsula.

HISTORY: New 1969, p. 566. Act 306, EH. Jul. 1, 1970.
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24.243 Notice of public hearings on rules; noncompliance with require-

ments; contest for noncompliance.
Sec. 43. (1) A rule hereafter promulgated is not valid unless processed in substantial

compliance with sections 41 and 42. However, inadvertent failure to give the notice to

any person as required by section 41 does not invalidate a rule processed thereunder.

(2) A proceeding to contest a rule on the ground of noncompliance with the proce-

dural requirements of sections 41 and 42 shall be commenced within 2 years after the

effective date of the rule.

HISTORY: New 1969, p. 566, Act 306, EH. Jul. 1, 1970.

24.244 Notice of public hearings on rules; exceptions to requirements.

Sec. 44. Sections 41 and 42 do not apply to an amendment or rescission of a rule

which is obsolete or superseded, or which is required to make obviously needed cor-

rections to make the rule conform to an amended or new statute or to accomphsh any
other solely formal purpose, if a statement to such effect is included in the legislative

service bureau certificate of approval of the rule.

HISTORY: New 1969, p. 566, Act 306, EH. Jul. 1, 1970.

24.245 ^Approval, disapproval, and adoption of rules; statement of reasons

for adoption.
Sec. 45. (1) The legislative service bureau shall promptly approve the

rules in a proposed filing when it deems them proper as to all matters of form,

classification, arrangement and numbering. The department of the attorney

general shall promptly approve the rules when it deems them to be legal.

(2) After the legislative service bureau and attorney general have approved
the proposed rules but before the agency has formally adopted the rules, the

agency shall transmit by letter copies of the rules bearing certificates of

approval and copies of the rules without certificates to the jonit committee on

administrati\e rules. After its receipt of the agency's letter of transmittal, the

committee shall have 2 months in which to consider the rules. This subsection

does not apply to emergency rules.

(3) If the committee approves the nijes within the 2 months, it shall attach a

certificate of its approval to all copies of the rules bearing certificates except land

transmit those copies to the agency.

(4) If the committee disapproves the rules within the 2 months, it shall cause a

concurrent resolution to be introduced in the house of representatives or

senate, or both, disapproving the entire set of rules or any specific rule and

stating reasons therefor. If the legislature adopts the resolution, a copy shall be

sent to the agenc\' proposing the rules and the agency shall not formally adopt
the rules nor file them with the secretary of state except that the agency may
make minor modifications in the rules and resubmit them to the bureau,

attorney general and joint committee in accordance with this section without

further notice or hearing imder sections 41 and 42.

(5) If the committee approves the rules within the 2 months or the

legislature does not adopt the concurrent resolution disapproving the rules

within 3 months after the rules are transmitted to the committee or 1 month
after introduction of the resolution, whichever occurs first, the agency if it

wishes to proceed shall thereafter formally adopt the rules, in accordance with

any applicable statute, and make a written record thereof. Certificates of

approval and adopticm shall be attached to at least 6 copies of the rules.

(6) On formal adoption of a rule, an agency, if requested to do so by an

interested person either before or within 30 days after the hearing, shall issue a

concise written statement of the principal reasons for its actions.

IIISIDHV \<vv 19fiH. |) rihh. Act :i()ti. Kit. Jul. 1. 19711;—Aiii. 1971, p. 55'. Act 171. Iiiid. til. Oif. 2.

fi.'?-.s=;n n
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24.246 Promulgation of rules; procedure; arrangement, binding, certifica-

tion, and inspection of rules.

Sec. 46. (1) To promulgate a rule an agency shall file in the office of the

secretary of state 3 copies of the rule bearing the required certificates of

approval and adoption and true copies of the rule without the certificates. An

agency shall not file a rule, except an emergency rule under section 48, until at

least 10 days after the date of the certificate of approval by the joint committee
on administrative rules or until at least 10 days after expiration of the

applicable period of time prescribed in subsection (5) of section 45 when the

legislature has not adopted a concurrent resolution disapproving the rule

during that period. An agency shall transmit a copy of the rule bearing the

required certificates of approval and adoption to the office of the governor at

least 10 days before it files the rule.

(2) The secretary of state shall indorse the date and hour of filing of rules

on the 3 copies of the filing bearing the certificates and shall maintain a file

containing 1 copy for public inspection.

(3) The secretary of state, as often as he deems it advisable, shall cause to

be arranged and bound in a substantial manner the rules hereafter filed in his

office with their attached certificates and published in a supplement to the

Michigan administrative code. He shall certify under his hand and seal of the

state on the frontispiece of each volume that it contains all of the rules filed and

published for a specified period. The rules, when so bound and certified, shall

be kept in the office of the secretary of state and no further record thereof is

required to be kept. The bound rules are subject to public inspection.
I1ISI()1C\ N,-M 19«y. |), 567, All 3()6. Kff Jul 1. 197(1;—Am. 1971, p. 55«. Act 171, ImkI Kit Dec 2

24.247 Effective date of rule; withdrawal or rescission of rule; notice.

Sec. 47. (1) Subject to the requirements of chapter 2 and except in case of

a rule processed under section 48, a rule becomes effective on the date fixed in

the rule, which shall not be earlier than 15 days after the date of its

promulgation, or if a date is not so fixed then on the date of its pubHcation in

the Michigan administrative code or a supplement thereto.

(2) Except in case of a rule processed under section 48, an agency may
withdraw a promulgated rule which has not become effective by a written

request stating reasons, (a) to the secretary of state on or before the last day for

filing rules for the interim period in which the rules were first filed, or (b) to

the secretary of state and the legislative service bureau, within a reasonable

time as determined by the bureau, after the last day for filing and before

publication of the rule in the next supplement to the code. In any other case an

agency may abrogate its rule only by rescission. When an agency has

withdrawn a promulgated rule, it shall give notice, stating reasons, to the joint

committee on administrative rules that the rule has been withdrawn.
IIISrOKV New 1969. p 567, Act 306, Elf. Jul 1, 1970;—Am. 1971, p 559, Act 171, Imd Ett Dec. 2.

24.248 Emergency rules, promulgation.
Sec. 48. (1) If an agency finds that preservation of the pubUc health, safety or wel-

fare requires promulgation of an emergency rule without following the notice and par-

ticipation procedures required by sections 41 and 42 and states in the rule its reasons

for that finding, and the governor concurs in the finding of emergency, the agency

may dispense with all or part of such procedures and file in the office of the secretary
of state the copies prescribed by section 46 indorsed as an emergency rule, to 3 of

which copies shall be attached the certificates prescribed by section 45 and the gover-
nor's certificate concurring in the finding of emergency. The emergency rule is effec-

tive on filing and remains in effect until a date fixed therein or 6 months after the date
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of its filing,
whichever is earher. The rule may be extended once for not more than 6

months by fihng of a governor's certificate of the need for such extension with the of-

fice of the secretary of state before expiration of the emergency rule. An emergency
rule shall not be numbered and compiled in a supplement to the Michigan administra-

tive code, but shall be noted therein.

(2) If the agency desires to promulgate an identical or similar rule with an effective-

ness beyond the final effective date of an emergency rule, it shall comply with proce-
dures prescribed by this act for processing of a rule which is not an emergency rule.

Such rule shall be pubUshed in a supplement to the code.

HISTORY; New 1969, p. 567, Act 306, Eff. Jul. 1, 1970.

24.249 Filed rules; distribution.

Sec. 49. (1) The secretary of state shall transmit or mail forthwith, after copies of

rules are filed in his office, copies on which the day and hour of such fihng have been

indorsed, as follows:

(a) To the secretary of the joint committee on administrative rules and the legisla-

tive service bureau.

(b) To the secretary of the senate and the clerk of the house of representatives for

distribution by them to each member of the senate and the house of representatives.
When the legislature is not in session, or is in session but will not meet for more than

10 days after the secretary and clerk have received the rules, the secretary and clerk

shall mail 1 copy to each member of the legislature at his home address.

(2) The secretary of the senate and clerk of the house of representatives shall pres-
ent the rules to the senate and the house of representatives.

HISTORY: New 1969, p. 567, Act 306, E«. Jul. 1, 1970.

24.250 Legislative standing committees; functions.

Sec. 50. When the legislature is in session the joint committee shall notify the appro-

priate standing committee of each house of the legislature when rules have been trans-

mitted to the committee by the secretary of state. If the joint committee determines

that a hearing on such rules is to be held it shall notify the chairmen of the standing
committees and all members of the standing committees may be present and take part
in the hearing. The chairman or a designated member of the standing committee

should be present at the hearing but their absence does not affect the vahdity of the

hearing.
HISTORY: New 1969, p. 568. Act 306, EH. Jul. 1. 1970.

24.251 Amendment and rescission of rules by legislature.

Sec. 51. If the joint committee on administrative rules, an appropriate standing
committee or a member of the legislature believes that a promulgated rule or any part
thereof is unauthorized, is not within legislative intent or is inexpedient, the commit-

tee or member may do either or both of the following:

(a) Introduce a concurrent resolution at a regular or special session of the legislature

expressing the determination of the legislature that the rule should be amended or res-

cinded. Adoption of the concurrent resolution constitutes legislative disapproval of the

rule, but rejection of the resolution does not constitute legislative approval of the rule.

(b) Introduce a biU at a regular session, or special session if included in a governor's

message, which in effect amends or rescinds the rule.

HISTORY: New 1969, p. 568, Act 306, Eft. Jul. 1, 1970.

24.252 Suspension of rules by joint committee on administrative rules.

Sec. 52. If authorized by concurrent resolution of the legislature, the joint commit-

tee on administrative rules, acting between regular sessions, may suspend a rule or any

part thereof promulgated during the interim between regular sessions. The committee

shall notify the agency promulgating the rule, the secretary of state, the department of

administration and the legislative service bureau of any rule or part thereof it sus-
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pends, and the rule or part thereof shall not be pubUshed in the Michigan administra-

tive code while so suspended. A rule suspended by the committee continues to be sus-

pended until the end of the next regular session.

HISTORY: New 1969, p. 568, Act 306, Eff. Jul. 1, 1970.

24.255 Publication of rules as Michigan administrative code and supple-
ments thereto.

Sec. 55. (1) The department of administration shall pubhsh interim supplements to

the Michigan administrative code periodically but not less frequently than quarterly,

and annual supplements. An interim supplement shall contain all rules filed in a period

ending 30 days before the end of the preceding interim, a table of contents, a pubUca-
tion date and the interim period covered by the rules contained therein. An annual

supplement shall contain all rules pubUshed in the interim supplements for the pre-

ceding year, cumulative numerical listing of amendments and additions to, and rescis-

sions of, rules since the last pubhcation of the code and a cumulative alphabetical in-

dex.

(2) The legislative service biu-eau may adopt a system of supplements, and necessary

adjustments, which do not coincide with a calendar year or which would eliminate

pubhcation of a final interim supplement for any annual period by pubhcation of the

rules therefor in the annual supplement for that period.

(3) The department of administration shall pubhsh, as often as appropriations are

available, aU rules promulgated by each agency and remaining in effect in a pubhca-
tion to be known as the Michigan administrative code.

HISTOBV: New 1969, p. 568, Act 306, EH. Jul. 1, 1970.

24.256 Publication of rules; editorial work, form, time.

Sec. 56. (1) The legislative service bureau shall perform the editorial work for the

Michigan administrative code and its interim and annual supplements so that the clas-

sification, arrangement, numbering and indexing of rules will be uniform and conform

as nearly as practical to those of the compiled laws. The bureau may correct in the

pubhcations obvious errors in rules when requested by the promulgating agency to do

so. The bureau may provide for pubhshing all or any part of the code in pamphlet or

loose leaf form.

(2) An interim supplement shall be pubUshed not later than 45 days after the end of

the interim period covered thereby. An annual supplement shall be pubUshed at the

earUest practicable date.
mSTORY: New 1969, p. 569, Act 306. Eff. Jul. 1, 1970.

24.257 Publication of rules; omissions permitted; cost of publication.

Sec. 57. (1) The legislative service bureau may omit from the Michigan administra-

tive code or its supplements, or any of them, any rule, the pubhcation of which would
be unduly expensive, lengthy or of interest to relatively few persons, if the rule in

printed or reproduced form is made available on appUcation to the promulgating

agency, and if the code pubhcation contains a notice stating the general subject of the

omitted rule and how a copy thereof may be obtained.

(2) The cost of pubhshing and printing interim and annual supplements shall be pro-
rated by the department of administration on the basis of the volume of rules of each

agency included in the supplements, and the cost thereof shall be paid out of appropri-
ations to the agencies.

raSTORY; New 1969, p. 569, Act 306, EH. Jul. 1. 1970.

24.258 Publication of rules; retention of type; printing separate pamphlets
for agencies.
Sec. 58. (1) The legislative service bureau shaU acquire and maintain those parts of

the type used in printing the Michigan administrative code and its supplements for
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rules currently in effect. Any part of such type shall be used in printing for the agency
such parts of the rules, with reimbursement for the expense of such use, as may be

agreed by the agency and the bureau.

(2) The code shall be arranged and printed so as to make convenient the pubhcation
in separate pamphlets of the parts of the code relating to different agencies. Agencies

may order such separate pamphlets and the cost thereof shall be paid out of appropria-
tions to the agencies.

raSTORY: New 1969, p. 569, Act 306, EH. Jul. 1, 1970.

24.259 Publication of rules; distribution.

Sec. 59. (1) The department of administration shall order printed a sufficient num-

ber of copies of the Michigan administrative code and its supplements to meet the re-

quirements of this section. The department shall dehver or mail copies as follows:

(a) To the secretary of the senate a sufficient number to supply each senator, stand-

ing committee and such secretary.

(b) To the clerk of the house of representatives a sufficient number to supply each

representative, standing committee and such clerk.

(c) To each member of the legislature 1 copy at his home address.

(d) To the legislative service bureau 1 copy for each attorney on its staff.

(e) To the department of the attorney general 25 copies.

(f) To each other state department 3 copies.

(g) To each county law Ubrary, bar association library and law school library in this

state 1 copy.

(h) Additional copies to such officers and agencies and any other

governmental officers and agencies and hbraries when approved by the

legislative service bureau.

(2) Such copies are for official use only by such agencies and persons and they shall

deliver them to their successors, except that members of the legislative may retain

copies of the code sent to their home addresses. The department of administration

shall send to the home address of a new member of the legislature a complete copy of

the code. The department shall dehver to the state Ubrary copies of the code and its

supplement when requested by it sufficient for its use and for exchanges. The depart-
ment shall hold additional copies for sale at a price not less than pubhcation cost

which shall be determined by the department.
HISTORY: New 1969, p. 569, Act 306, EH. Jul. 1, 1970.

24.261 Filing and publication of rules; presumptions arising therefrom; ju-

dicial notice.

Sec. 61. (1) The filing of a rule under this act raises a rebuttable presimiption that

the rule was duly adopted, filed with the secretary of state, and made available for

pubhc inspection as required by this act.

(2) The pubhcation of a rule in the Michigan administrative code or a supplement
raises a rebuttable presumption that:

(a) The rule was duly adopted, filed with the secretary of state, and made available

for pubhc inspection as required by this act.

(b) The rule printed in the pubhcation is a true and correct copy of the promulgated
rule.

(c) All requirements of this act relative to such rule have been comphed with.

(3) The courts shall take judicial notice of a rule which becomes effective under this

act.

HISTORY: New 1969. p. 570. Act 306, EH. Jul. 1, 1970.



336

24.263 Declaratory ruling by agency as to applicability of rule.

Sec. 63. On request of an interested person, an agency may issue a declaratory rul-

ing as to the applicability to an actual state of facts of a statute administered by the

agency or of a rule or order of the agency. An agency shall prescribe by rule the form

for such a request and procedure for its submission, consideration and disposition. A

declaratory ruling is binding on the agency and the person requesting it unless it is al-

tered or set aside by any court. An agency may not retroactively change a declaratory

ruling, but nothing in this subsection prevents an agency from prospectively changing
a declaratory ruling. A declaratory ruling is subject td^udicial review in the same man-
ner as an agency final decision or order in a contested case.

HISTORY: New 1969, p, 570. Act 306, Eff. Jul. 1, 1970.

24.264 Declaratory judgment as to validity or applicability of rule.

Sec. 64. Unless an exclusive procedure or remedy is provided by a statute governing
the agency, the validity or applicability of a rule may be determined in an action for

declaratory judgment when the court finds that the rule or its threatened application
interferes with or impairs, or imminently threatens to interfere with or impair, the le-

gal rights or privileges of the plaintiff. The action shall be filed in the circuit court of

the county where the plaintiff resides or has his principal place of business in this state

or in the circuit court for Ingham county. The agency shall be made a party to the ac-

tion. An action for declaratory judgment may not be commenced under this section

unless the plaintiff has first requested the agency for a declaratory ruling and the

agency has denied the request or failed to act upon it expeditiously. This section shall

not be construed to prohibit the determination of the validity or applicabihty of the

rule in any other action or proceeding in which its invalidity or inapplicability is as-

serted.

HISTORY: New 1969, p 570, Act 306. Eff. Jul 1, 1970.

CHAPTER 4. PROCEDURES IN CONTESTED CASES

24.271 Contested cases; time and notice of hearings.
Sec. 71. (1) The parties in a contested case shall be given an opportunity for a hear-

ing without undue delay.

(2) The parties shall be given a reasonable notice of the hearing, which notice shall

include:

(a) A statement of the date, hour, place and nature of the hearing. Unless otherwise

specified in the notice the hearing shall be held at the principal office of the agency.

(b) A statement of the legal authority and jurisdiction under which the hearing is to

be held.

(c) A reference to the particular sections of the statutes and rules involved.

(d) A short and plain statement of the matters asserted. If the agency or other party
is unable to state the matters in detail at the time the notice is given, the initial notice

may state the issues involved. Thereafter on application the agency or other party shall

furnish a more definite and detailed statement on the issues.

HISTORY: New 1969, p. 570, Act 306. Eff. Jul 1, 1970.

24.272 Defaults, written answers, evidence, argument, cross-examination.

Sec. 72. (1) If a party fails to appear in a contested case after proper service of no-

tice, the agency, if no adjournment is granted, may proceed with the hearing and
make its decision in the absence of the party.

(2) A party who has been served with a notice of hearing may file a written

answer before the date set for hearing.

(3) The parties shall be given an opportunity to present oral and written arguments
on issues of law and pohcy and an opportunity to present evidence and argument on
issues of fact.
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(4) A party may cross-examine a witness, including the author of a document pre-

pared by, on behalf of, or for use of the agency and offered in evidence. A party may
submit rebuttal evidence.

HISTORY; New 1969, p. 571, Act 306, EH. Jul. 1, 1970.

24.273 Subpoenas; issuance; revocation.

Sec. 73. An agency authorized by statute to issue subpoenas, when a written request
is made by a party in a contested case, shall issue subpoenas forthwith requiring the

attendance and testimony of witnesses and the productiori of evidence including

books, records, correspondence and documents in their possession or under their con-

trol. On written request, the agency shall revoke a subpoena if the evidence, the pro-
duction of which is required, does not relate to a matter in issue, or if the subpoena
does not describe with sufficient particularity the evidence the production of which is

required, or if for any other reason sufficient in law the subpoena is invahd. Witness

fees shall be paid to subpoenaed witnesses in accordance with section 2552 of Act No.

236 of the Public Acts of 1961, as amended, being section 600.2552 of the Compiled
Laws of 1948. In case of refusal to comply with a subpoena, the party on whose behalf

it was issued may file a petition, in the circuit court for Ingham county or for the

county in which the agency hearing is held, for an order requiring compUance.
HISTORY: New 1969, p. 571, Act 306, Eff. Jul. 1, 1970;—Am. 1970, p. 97, Act 40, Imd. Eff. Jul. 1.

24.274 Oaths; depositions; disclosure of agency records.

Sec. 74. (1) An officer of an agency may administer an oath or affirmation to a wit-

ness in a matter before the agency, certify to official acts and take depositions. A depo-
sition may be used in Ueu of other evidence when taken in comphance with the gen-
eral court rules. An agency authorized to adjudicate contested cases may adopt rules

providing for discovery and depositions to the extent and in the manner appropriate to

its proceedings.

(2) An agency that rehes on a witness in a contested case, whether or not an agency

employee, who has made prior statements or reports with respect to the subject mat-

ter of his testimony, shall make such statements or reports available to opposing par-
ties for use on cross-examination. On a request for identifiable agency records, with re-

spect to disputed material facts involved in a contested case, except records related

solely to the internal procedures of the agency or which are exempt from disclosure by
law, an agency shall make such records promptly available to a party.

HISTORY; New 1969, p. 571, Act 306, Eff. Jul. 1, 1970.

24.275 Evidence; admissibility, objections, submission in written form.

Sec. 75. In a contested case the rules of evidence as appUed in a nonjury civil case in

circuit court shall be followed as far as practicable, but an agency may admit and give

probative effect to evidence of a type commonly rehed upon by reasonably prudent
men in the conduct of their affairs. Irrelevant, immaterial or unduly repetitious evi-

dence may be excluded. Effect shall be given to the rules of privilege recognized by
law. Objections to offers of evidence may be made and shall be noted in the record.

Subject to these requirements, an agency, for the purpose of expediting hearings and

when the interests of the parties will not be substantially prejudiced thereby, may pro-
vide in a contested case or by rule for submission of all or part of the evidence in writ-

ten form.
HISTORY; New 1969, p. 571, Act 306, Eff. Jul. 1, 1970;—Am. 1970, p. 97, Act 40, Imd. Eff. Jul. 1.

24.276 Evidence to be entered on record; documentary evidence.

Sec. 76. Evidence in a contested case, including records and documents in posses-
sion of an agency of which it desires to avail itself, shall be offered and made a part of

the record. Other factual information or evidence shall not be considered in determi-
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nation of the case, except as permitted under section 77. Documentary evidence may
be received in the form of a copy or excerpt, if the original is not readily available, or

may be incorporated by reference, if the materials so incorporated are available for ex-

amination by the parties. Upon timely request, a party shall be given an opportunity to

compare the copy with the original when available.

HISTORY: New 1969. p. 572, Act 306, EH. Jul. 1, 1970.

24.277 Official notice of facts; evaluation of evidence.

Sec. 77. An agency in a contested case may take official notice of judicially cogniza-
ble facts, and may take notice of general, technical or scientific facts within the

agency's specialized knowledge. The agency shall notify parties at the earliest practi-

cable time of any noticed fact which pertains to a material disputed issue which is be-

ing adjudicated, and on timely request the parties shall be given an opportunity before

final decision to dispute the fact or its materiality. An agency may use its experience,
technical competence and speciahzed knowledge in the evaluation of evidence pre-
sented to it.

HISTORY: New 1969, p. 572. Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 98, Act 40, Imd. EH. Jul. 1.

24.278 Stipulations; disposition of cases, methods.

Sec. 78. (1) The parties in a contested case by a stipulation in writing filed with the

agency may agree upon any fact involved in the controversy, which stipulation shall

be used as evidence at the hearing and be binding on the parties thereto. Parties are

requested to thus agree upon facts when practicable.

(2) Except as otherwise provided by law, disposition may be made of a contested

case by stipulation, agreed settlement, consent order, waiver, default or other method

agreed upon by the parties.
HISTORY: New 1969, p. 572, Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 98, Act 40, Imd. EH. Jul. 1

24.279 Presiding officers; designation; disqualification, inability.

Sec. 79. An agency, 1 or more members of the agency, a person designated by stat-

ute or 1 or more hearing officers designated and authorized by the agency to handle

contested cases, shall be presiding officers in contested cases. Hearings shall be con-

ducted in an impartial manner. On the fihng in good faith by a party of a timely and

sufficient affidavit of personal bias or disqualification of a presiding officer, the agency
shall determine the matter as a part of the record in the case, and its determination

shall be subject to judicial review at the conclusion of the proceeding. When a presid-

ing officer is disqualified or it is impracticable for him to continue the hearing, another

presiding officer may be assigned to continue with the case unless it is shown that sub-

stantial prejudice to the party will result therefrom.
HISTORY: New 1969, p. 572, Act 306, EH. Jul. 1, 1970:—Ajn. 1970, p. 98, Act 40, Imd. EH. Jul. 1.

24.280 Presiding officer; powers.
Sec. 80. A presiding officer may:

(a) Administer oaths and affinnations.

(b) Sign and issue subpoenas in the name of the agency, requiring attendance and

giving of testimony by witnesses and the production of books, papers and other docu-

mentary evidence.

(c) Provide for the taking of testimony by deposition.

(d) Regulate the course of the hearings, set the time and place for continued hear-

ings and fix the time for fihng of briefs and other documents.

(e) Direct the parties to appear and confer to consider simphfication of the issues by
consent of the parties.

HISTORY: New 1969, p. 572, Act 306. EH. Jul. 1, 1970:—Am. 1970, p. 98. Act 40, Imd. EH. Jul. 1.
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24.281 Proposals for decision; contents.

Sec. 81. (1) When the official or a majority of the officials of the agency who are to

make a final decision have not heard a contested case or read the record, the decision,

if adverse to a party to the proceeding other than the agency itself, shall not be made
until a proposal for decision is served on the parties, and an opportunity is given to

each party adversely affected to file exceptions and present written arguments to the

officials who are to make the decision. Oral argument may be permitted with consent

of the agency.

(2) The proposal for decision shall contain a statement of the reasons therefor and of

each issue of fact and law necessary to the proposed decision, prepared by a person
who conducted the hearing or who has read the record.

(3) The decision, without further proceedings, shall become the final decision of the

agency in the absence of the filing of exceptions or review by action of the agency
within the time provided by rule. On appeal from or review of a proposal of decision

the agency, except as it may limit the issue upon notice or by rule, shall have all the

powers which it would have if it had presided at the hearing.

(4) The parties, by written stipulation or at the hearing, may waive comphance with

this section.

HISTOR?: New 1969, p. 573. Act 306, Eft. Jul. 1, 1970;—Am. 1970, p. 98. Act 40, Imd. EH. Jul. 1.

24.282 Communications by agency staff; limitations; exceptions.

Sec. 82. Unless required for disposition of an ex parte matter authorized by law, a

member or employee of an agency assigned to make a decision or to make findings of

fact and conclusions of law in a contested case shall not communicate, directly or indi-

rectly, in connection with any issue of fact, with any person or party, nor, in connec-

tion with any issue of law, with any party or his representative, except on notice and

opportunity for all parties to participate. This prohibition begins at the time of the no-

tice of hearing. An agency member may communicate with other members of the

agency and may have the aid and advice of the agency staff other than the staff which

has been or is engaged in investigating or prosecuting functions in connection with the

case under consideration or a factually related case. This section does not apply to an

agency employee, or party representative with professional training in accounting, ac-

tuarial science, economics, financial analysis or rate-making, in a contested case before

the financial institutions bureau, the insurance bureau or the pubhc service conrunis-

sion insofar as the case involves rate-making or financial practices or conditions.
HISTORY: New 1969, p. 573, Act 306, EK. Jul. 1, 1970;—Am. 1970, p. 99, Act 40, Imd. EH. Jul. 1.

24.285 Final decisions and orders.

Sec. 85. A final decision or order of an agency in a contested case shall be made,
within a reasonable period, in writing or stated in the record and shall include findings
of fact and conclusions of law. Findings of fact shall be based exclusively on the evi-

dence and on matters officially noticed. Findings of fact, if set forth in statutory lan-

guage, shall be accompanied by a concise and exphcit statement of the underlying
facts supporting them. If a party submits proposed findings of fact which would con-

trol the decision or order, the decision or order shall include a ruling upon each pro-

posed finding. Each conclusion of law shall be supported by authority or reasoned

opinion. A decision or order shall not be made except upon consideration of the record

as a whole or such portion thereof as may be cited by any party to the proceeding and
as supported by and in accordance with the competent, material and substantial evi-

dence. A copy of the decision or order shall be dehvered or mailed forthwith to each

party and to his attorney of record.
HISTORY: New 1969, p. 573, Act 306, EH. Jul. 1, 1970;—Am. 1970, p. 99, Act 40, Imd. EH. Jul. 1.

24.286 Official records of hearings.
Sec. 86. (1) An agency shall prepare an official record of a hearing which shall in-

clude:
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(a) Notices, pleadings, motions and intermediate rulings.

(b) Questions and offers of proof, objections and rulings thereon.

(c) Evidence presented.

(d) Matters officially noticed, except matters so obvious that a statement of them
would serve no useful purpose.

(e) Proposed findings and exceptions.

(f) Any decision, opinion, order or report by the officer presiding at the hearing and

by the agency.

(2) Oral proceedings at which evidence is presented shall be recorded, but need not

be transcribed unless requested by a party who shall pay for the tianscription of the

portion requested except as otherwise provided by law.
HISTORY: New 1969, p. 573, Act 306, EH. Jul. 1, 1970.

24.287 Rehearings.
Sec. 87. (1) An agency may order a rehearing in a contested case on its own motion

or on request of a party.

(2) Where for justifiable reasons the record of testimony made at the hearing is

found by the agency to be inadequate for purposes of judicial review, the agency on its

own motion or on request of a party shall order a rehearing.

(3) A request for a rehearing shall be filed within the time fixed by this act for insti-

tuting proceedings for judicial review. A rehearing shall be noticed and conducted in

the same manner as an original hearing. The evidence received at the rehearing shall

be included in the record for agency reconsideration and for judicial review. A deci-

sion or order may be amended or vacated after the rehearing.
raSTORY: New 1969, p. 573, Act 308, EK. Jul. 1, 1970;—Am. 1970, p. 99, Act 40, ImA EH. Jul. 1.

CHAPTER 5. LICENSES

24.291 Licensing; applicability of contested case provisions; expiration of

license.

Sec. 91. (1) When hcensing is required to be preceded by notice and an opportunity
for hearing, the provisions of this act governing a contested case apply.

(2) When a Ucensee makes timely and sufficient apphcation for renewal of a Ucense

or a new hcense with reference to activity of a continuing nature, the existing Ucense

does not expire until a decision on the apphcation is finally made by the agency, and if

the apphcation is denied or the terms of the new hcense are limited, until the last day
for applying for judicial review of the agency order or a later date fixed by order of the

reviewing court. This subsection does not affect vahd agency action then in effect

sxmimarily suspending such Ucense under section 92.
HISTORY: New 1989. p. 574, Act 306. EH. Jul. 1, 1970.

24.292 Licenses; suspension, revocation, amendment proceedings.
Sec. 92. Before the commencement of proceedings for suspension, revocation, an-

nulment, withdrawal, recall, cancellation or amendment of a hcense, an agency shall

give notice, personally or by mail, to the hcensee of facts or conduct which warrant

the intended action. The Ucensee shall be given an opportunity to show compliance
with all lawful requirements for retention of the Ucense. If the agency finds that the

public health, safety or welfare requires emergency action and incorporates this find-

ing in its order, summary suspension of a Ucense may be ordered effective on the date

specified in the order or on service of a certified copy of the order on the Ucensee,

whichever is later, and effective during the proceedings. The proceedings shall be

promptly commenced and determined.
HISTORY: New 1969, p. 574, Act 306. EH. Jul. 1, 1970;—Am. 1970. p. 100, Act 40, Imd. EH. Jul. 1.
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CHAPTER 6. JUDICIAL REVIEW
24.301 Judicial review as of right or by leave.

Sec. 101. When a person has exhausted all administrative remedies available within

an agency, and is aggrieved by a final decision or order in a contested case, whether
such decision or order is affirmative or negative in form, the decision or order is sub-

ject to direct review by the courts as provided by law. Exhaustion of administrative

remedies does not require the filing of a motion or application for rehearing or recon-

sideration unless the agency rules require the fihng before judicial review is sought. A
preliminary, procedural or intermediate agency action or ruhng is not immediately re-

viewable, except that the court may grant leave for review of such action if review of

the agency's final decision or order would not provide an adequate remedy.
HISTORY; New 1969, p. 574, Act 306, Eff, Jul. I, 1970;—Am. 1970, p. 100, Act 40, Imd. Eff. Jul. 1.

24.302 Judicial review; method.

Sec. 102. Judicial review of a final decision or order in a contested case shall be by
any appUcable special statutory review proceeding in any court specified by statute

and in accordance with the general court rules. In the absence or inadequacy thereof,

judicial review shall be by a petition for review in accordance with sections 103 to

105.
HISTORY; New 1969, p. 574, Act 306, Eff. Jul, 1, 1970;—Am. 1970, p. 1(X), Act 40, Imd. Eff. Jul. 1.

24.303 Petitions for review; place of filing, contents.

Sec. 103. (1) A petition for review shall be filed in the circuit court of the county
where petitioner resides or has his principal place of business in this state, or in the

circuit court for Ingham county.

(2) A petition for review shall contain a concise statement of:

(a) The nature of the proceedings as to which review is sought.

(b) The facts on which venue is based.

(c) The grounds on which relief is sought.

(d) The relief sought.

(3) The petitioner shall attach to the petition, as an exhibit, a copy of the agency de-

cision or order of which review is sought.
HISTORY; New 1969, p. 575, Act .306. Eff. Jul. 1, 1970.

24.304 Petition for review; filing, time; stay; record; scope.
Sec. 104. (1) A petition shall be filed in the court within 60 days after the date of

mailing notice of the final decision or order of the agency, or if a rehearing before the

agency is timely requested, within 60 days after delivery or mailing notice of the deci-

sion or order thereon. The fihng of the petition does not stay enforcement of the

agency action but the agency may grant, or the court may order, a stay upon appropri-
ate terms.

(2) Within 60 days after service of the petition, or within such fvirther time as the

court allows, the agency shall transmit to the court the original or certified copy of the

entire record of the proceedings, unless parties to the proceedings for judicial review

stipulate that the record be shortened. A party unreasonably refusing to so stipulate

may be taxed by the court for the additional costs. The court may permit subsequent
corrections to the record.

(3) The review shall be conducted by the court without a jury and shall be confined

to the record. In a case of alleged irregularity in procedure before the agency, not

shown in the record, proof thereof may be taken by the'court. The court, on request,
shall hear oral arguments and receive written briefs.

HISTORY: New 1969, p. 575, Act 306, Eff. Jul. I, 1970;—Am. 1970, p. 100, Act 40, Imd. Eff. Jul. 1.

24.305 Inadequate record; additional evidence, modificatfon of findings,
decision order.

Sec. 105. If timely application is made to the court for leave to present additional

evidence, and it is shown to the satisfaction of the court that an inadequate record was
made at the hearing before the agency or that the additional evidence is material, and
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that there were good reasons for failing to record or present it in the proceeding be-

fore the agency, the court shall order the taking of additional evidence before the

agency on such conditions as the court deems proper. The agency may modify its find-

ings, decision or order because of the additional evidence and shall file with the court

the additional evidence and any new findings, decision or order, which shall become

part of the record.
HISTORY: New 1969, p. 575, Act 306, Eff. Jul. 1, 1970.

24.306 Grounds for reversals.

Sec. 106. (1) Except when a statute or the constitution provides for a different scope
of review, the court shall hold unlawful and set aside a decision or order of an agency
if substantial rights of the petitioner have been prejudiced because the decision or or-

der is any of the following:

(a) In violation of the constitution or a statute.

(b) In excess of the statutory authority or jurisdiction of the agency.

(c) Made upon unlawful procedure resulting in material prejudice to a party.

(d) Not supported by competent, material and substantial evidence on the whole

record.

(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise of discretion.

(f) Affected by other substantial and material error of law.

(2) The court, as appropriate, may affirm, reverse or modify the decision or order or

remand the case for further proceedings.
HISTORY: New 1969, p. 575, Act 306, EH. Jul. 1. 1970.

CHAPTER 7. MISCELLANEOUS PROVISIONS

24.311 Repeals.
Sec. 111. Act No. 88 of the Public Acts of 1943, as amended, being sections 24.71 to

24.80 of the Compiled Laws of 1948, and Act No. 197 of the Public Acts of 1952, as

amended, being sections 24.101 to 24.110 of the Compiled Laws of 1948, are repealed.
HISTORY: New 1969, p 575, Act 306. EH. Jul. 1. 1970.

24.31 2 References to repealed acts.

Sec. 112. A reference in any other law to Act No. 88 of the Public Acts of 1943, as

amended, or Act No. 197 of the Public Acts of 1952, as amended, is deemed to be a

reference to this act.

HISTORY; New 1989. p. 576, Act 306, EH. Jul. 1, 1970.

24.31 3 Effective date and applicability.

Sec. 113. This act is effective July 1, 1970, and except as to proceedings then pend-

ing applies to all agencies and agency proceedings not expressly exempted.
HISTORY: New 1969, p. 576, Act 306, EH. Jul. 1, 1970

24.314 Rules in process.
Sec. 114. When an agency has completed any or all of the processing of a rule pur-

suant to Act No. 88 of the Public Acts of 1943, as amended, before July 1, 1970, simi-

lar processing required by this act need not be completed and the balance of the proc-

essing and the pubhcation of the rule shall be completed pursuant to this act. An
effective date may be added to such a rule although it was not included in the notice

of hearing on the rule pursuant to subsection (1) of section 41, when such notice was

given before July 1, 1970.
HISTORY: Add. 1970, p. 100. Act 40, Imd. EH. Jul. 1.

24.3 1 5 Exemptions.
Sec. 115. Chapters 4 and 6 shall not apply to the Bureau of Workmen's Compensa-

tion or the Workmen's Compensation Appeal Board created by Act No. 317 of the

Public Acts of 1969, as amended, being sections 418.101 to 418.899 of the Compiled
Laws of 1948.

HISTORY: Add. 1970, p. 101, Act 40. Imd. EH . Jul. 1.
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Mr. Anderson. It would say simply that when the committee ap-

proves a rule, it is approved. "^^Hien the committee disapproves a rule

it stands disapproved unless a resolution of the legislature overturns

that ruling.
At the present time a disapproval must be concurred in by the entire

legislature. We are trying to strengthen that particular feature.

I also have included a couple of appendixes. They respect ques-
tions which have arisen in much the context that some of the state-

ments that were made here this morning. I am available for your
questions today and subsequently by telephone or mail along with

my committee staft' counsel, Ken Sanders, who is with me today.
I will ask if he wants to make any brief statement. He has 27

years' experience in both the Missouri Legislature and the Michigan
Legislature in the business of administrative rules procedure and in

legislative service bureau work generally, and as a matter of fact,

Mr. Hutchinson, who is one of the sponsors of 8231, along with Mr.
Moorhead and Mr. Clawson, and others, was instrumental in 1958
while a Michigan Senator in rewriting our old 1943 Administrative
Procedures Act.
Mr. Sanders helped Mr. Hutchinson in that rewriting and redraft-

ing. We will be pleased to lend any assistance we can in your considera-
tion of this concept. We applaud the idea of affording Congress a better

look at the rules promulgated b}- the agency.
We don't intend to imply that we want to take away the prerogative

of the Executive. Tliat is not the point. The point is that Congress
in our judgment should have a better opportunity to know what is

going into that Federal Register and what is being promulgated on
the citizenry of America.
Mr. Flowers. Thank you.
Mr. Danielson. The House is in session but there has not been

a quorum call. We will receive the documents which Mr. Anderson
offered. Is there any objection ? It is so ordered and they will be placed
in the record at the beginning of your testimony.

It is my intention at the chairman's suggestion to adjourn on the

second bell of a quorum call. If we can discipline our questions we
might cover the whole gromid.
Mr. Moorhead ?

Mr. Moorhead. Thank you both for coming here today. I know
we are interested in the effect your procedures have had on the rules

and regulations in your State. I gather from one brief statement that

you made that you felt that the quality of rules and regulations
that have been promulgated by the administrative agencies have

actually improved because of the oversight in anticipation of it.

Do you think that that might very well happen for us on a Federal
level if we had legislation of this kind ?

Mr. Neiditz. I believe it would. The comment Mr. Gellhorn or the

other gentleman made that you might do this by asking for recon-

sideration, I think there is no better way of getting an executive

agency to reconsider something than the introduction of a resolution

knocking out the regulation.
I am using the term regulation to mean what you term rulemaking

or rule.
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Mr. MooRHEAD. Do either of your States put any restriction on the

rules being reviewed by your legislatures? In one of our bills here we
restrict the regulations that can be reviewed to those involving a

criminal penalty. Is there any such restriction in your laws?
Mr. Neiditz. No; there is not. The law applies to every agency which

is either required or empowered to make reg-ulations.
Mr. MooRHEAD. In light of your experience, would you feel it would

be best to leave those limitations out of our law ?

Mr. Neiditz. I would say so. Especially we do reviewing of things
in the environmental field and some other areas where there are sizable

civil dollar penalties which may not be criminal but they are certainly
close to it.

Mr. MooRHEAD. Because there is a restriction on time, I want to let

my fellow members have an opportunity.
Mr. Anderson. I would like to address myself to that question.

Section 7 of the Michigan Administrative Procedures Act which I

have left with you details some exceptions of types of things which
will not be considered rules undei- the act.

They are rather the obvious ones. In addition to that, we exempt
emergency rules from this i)i'ocedure.
Mr. MooRHEAD. We have such clauses in our legislation here, too,

we exempt emergency situations. While you have hit that point, I

wondei" how you would define emergency? Have you been able to nail

it down and make it something that was able to be determined with-

out too much difficulty ?

Mr. Anderson. In Michigan the only one who can issue an emer-

gency rule is the Governor. The agency promulgates the rule but it

has to be issued by the Governor as an emergency. We give them 6

months in which this rule may apply. There is a limitation that he

may extend it for an additional 6 months period beyond which he can't

do it.

The ae:ency in and of itself cannot promulgate emergency rules.

Mr. Flowers. Mr. Mazzoli ?

Mr. Mazzoli. Thank you very much, Mr. Chainiian. I have a ques-
tion for Representative Anderson, I believe who brought up the point
of the improvement in the general level of i-ulemaking

—
pei-haps the

Senator did as well. Have you seen any improvement on the drafts-

manship of the assembly by reason of this requirement and perhaps by
reason of what gave birth to these bills, which is perhaps an overreac-

tion on the part of the executive branch of government?
Mr. Anderson. That is tnje.

Mr. Sanders. Michigan is unusual in that since the early 1940's all

legislation has gone through the legislative drafting agency. Beginning
in 1964 all ndes have gone through so that we have parallel as to form.

Mr. Mazzoli. Since 1964.

Mr. Anderson. In addition to that ])oint on your question, Mr. Maz-
zoli, the i-ules definitely have taken an improvement in appearance and
form as a result of the committee's activity. We sometimes ask the

agency to withdraw the rules perhaps as a result of some public dis-

cretion or of our own findings that the rules have certain weaknesses
or inaccuracies or perhaps circumventions.
This has been necessary of decreasing frequency of late. The last

couple of years they have been fewer and fewer because the agencies
are gun shy now about being turned down.
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Mr. Mazzoli. I believe Representative Anderson mentioned that the
rules would meet the intent of the ori<rinal le^jislation and also be de-
sirable in

li^ht of those original enactments. On what basis do you
decide what is desirable ? Is that just an overall attitude of what the

assembly meant to do or is there something more empirical in how you
determine what is a desirable regulation ?

Mr. Neiditz. I think that it is a value judgment but I would not deny
that except that this business that only the bureaucrat writing rules or
regulations in an executive agency exercises value—ideology free judg-
ment, and just uses empirical optimum point to reach where he is

going.
He has somehow some genius of walking this tightrope. I would even

deny that.

Mr. Mazzoli. You think we are just as capable of making value
judgments as they are?
Mr. Neiditz. You have a lot more heat on you every 2 years to make

your judgments a little sharper. I think the whole thrust—whether it

is disruption or a normative or what his impact is, the delay. We have
had Federal agencies delay for 2 years in issuing regulations and we
in the States have to live under those.

Furtherinore, you could provide that a resolution can go in while
the executive agency is doing its review. There is nothing to prevent
the Congress from putting in a resolution knocking the thing out when
they see the first publication in the Federal Register.

It can be going along at the same time.
Mr. Flowers. The gentleman from Xew York, Mr. Pattison.
Mr. Pattison. The mechanism in both your State legislatures are

substantially different than the mechanism provided in the bills before
us. Both of you use a separate committee specifically designed to over-
see all rules and regulations as opposed to doing the original authoriz-

ing in the conmiittee.
You would recommend that mechanism, I take it. rather than
]Mr. Neiditz. I probably would not for the Congi-ess because of the

tremendous number of areas. I would probably feel—again Professor
Gellhorn said and it is true under the two bills before you, it is not

necessary that the resolution would be referred to the same committee
that brought out the original bill.

Sure it is not true. But from my experience it would be—I think the

presiding officer would be in deep ti'ouble if he took a criminal justice
bill and sent it to the Agriculture Committee.
Mr. Daxielsox. The committee thanks all of you for attending. I

regret we don't have more time. I would like to pick the brain of coun-
sel that has 27 years of experience. Things look at lot different from the
arena than they do from the hills.

Mr. Neiditz. I would like to leave similar material that Mr. Ander-
son left.

Mr. Flowers. Such material will be received and put into the rec-
ord as previously noted. We must now adjourn to attend a vote on a
matter of an administrative regulation which we may overturn. The
committee stands adjourned until 9 :80 tomorrow morning.

[Whereupon, at 12:20 p.m., the subcommittee adjourned, to recon-
vene at 9 :30 a.m., Thursday, October 23, 1975.]
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[The following portions of State statutes are included in this

re<^ord as examples of State legislation providnig for review ad-

ministrative regulations.]
Connecticut

Sec 4-169 Approval of regulation by attorney general. No adoption, amend-

ment or repeal of any regulation, except a regulation issued pursuant to subsec-

tion (b) of section 4-168 shall be effective until one copy thereof has been pre-

sented to the attomev general by the agency proposing such regulation, and

approved by him, or by some other person designated by him for such purpose.

The review of such regulations by the attorney general shall be limited to a

determination of the legal sufficiency of the proposed regulation. In the event

the attorney general or his designated representative fails to give notice to the

agency of any legal insufficiency witliin tliirty days of the receipt of the proposed

regulation, he shall be deemed to liave approved the proposed regulation for

purposes of this section.

Sec. 4-170. Legislative regulation review committee, (a) There shall be a

standing legislative committee to review all regulations of the several state

departments and agencies following the proposal thereof, whicli shall consist

of eight members of the house of representatives, four from each major party,

to be appointed on the first Wednesday after the first Monday in January in

the odd-numbered years, by the speaker of said house, and six members of

the senate, three from each major party, to be appointed on or before said dates

by the president pro tempore of the senate. Said members shall serve for the

balance of the term for which they were elected. Vacancies shall be filled by

appointment by the authority making the appointment. Members of said commit-

tee shall receive twenty-five dollars per diem for their services, together with

necessary exi^enses incurred in the performance of their duties. The members
of said committee shall elect from among their members two co-chairmen, one

of whom shall be a member of the senate and one of whom shall be a member
of the house of representatives, and either of whom may call meetings of the

committee for tlie performance of its duties.

(b) Xo adoption, amendment or repeal of any regulation, except a regulation
issued pursuant to subsection (b) of section 4—168, shall be effective until seven-

teen copies thereof have been presented to the standing legislative regulation
review committee by the agency proposing such regulation at a regular meeting
of said committee, and approved by the committee. The form of proposed regu-
lations which are presented to the committee shall be as follows : New language
.shall be in capital letters and language to be deleted shall be enclosed in l)rack-

ets. An agency may present a proposed regulation to tlie committee for approval
at the same time that it presents tlie same regulation for approval of the attorney
general under section 4-169. Said committee sliall study all proposed regulations
and. in its discretion, may hold public hearings thereon. In the event the commit-
tee fails to give notice to the agency of either its approval or disapproval of
the proposed regulation within sixty days after its presentation to said commit-
tee, the committee shall be deemed to have approved the proposed regulation
for purix>ses of this section. In the event the committee disapproves a proposed
regulation or any part thereof, it shall give notice of sucli disapproval to the
agency, and no agency shall thereafter is.sue any regulation or directive or take
other action to implement such disapproved regulation, provided the general
assembly may reverse such disapproval under the provisions of section 4-171.
If the committee disapproves any regulation proposed for the purpose of imple-
menting a federally subsidized or assisted program, the general assembly shall
be required to either sustain or reverse every such disapproval.

Sec. 4-170a. Review of old regulation.s. Notwithstanding any provision of this
chapter, the legislative regulation review committee is authorized to review and
approve or disapprove any regulation adopted prior to January 1, 1972, by any
agency subject to this chapter.

Sec. 4-171. Submission of disapproved regulations to general assembly. On or
before February fifteenth of each regular session of the general assembly, the
co-chairman of the standing legislative regulation review committee shall submit
a copy of all proposed regulations which have been di.^^approved by the standing
committee under subsection (b) of section 4-170 to the general assembly for
its study. Such regulations shall be referred by the speaker of the house or
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by the president of the senate to an appropriate committee for its consideration

and such committee shall schedule hearings thereon. The general assembly may,

by resolution, either sustain or reverse a vote of disapproval of the standing
committee under the provisions of said subsection (b). except that in the event

the general assembly fails during its regular session to sustain by resolution the

disapproval of a regulation proposed for the purpose of implementing a federally
subsidized or assisted program, the vote of disapproval shall be deemed reversed

for purposes of this section and the proposed regulation shall become effective.

Any action of the general assembly under the provisions of this section shall

be effective as of the date of passage of the resolution in the second house of

said general assembly.

Michigan Administrative Procedures Act of 1969

24.235. Joint legislative committee on administrative rules; membership, terms,

expenses, meetings, reports

Sec. 35. The joint committee on administrative rules is created and consists of

3 members of the senate and 5 members of the house of representatives ap-

ix>inted in the same manner as standing committees are appointed for terms of
2 years. Members of the committee shall serve without comi)ensation but shall be
reimbursed for expenses incurred in the business of the committee, the expenses
of the members of the senate to be paid from appropriations to the senate and
the expenses of the members of the house to be paid from appropriations to the
house of representatives. The committee may meet during a session of the legisla-
ture and during an interim between sessions. The committee may hold a hearing
on a rule transmitted to it. Action by the committee, including that under
section 52, shall be by concurring majorities of the members from each house.
The committee shall report its activities and recommendations to the legisla-
ture at each regular session .

24.245. Approval, disapproval, and adoption of rules; statement of reasons
for adoption

Sec. 45. (1) The legislative service bureau shall promptly approve the
rules in a proposed filing when it deems them proper as to all matters of forms,
cla.ssification, arrangement and numbering. The department of the attorney
general shall promptly approve the rules when it deems them to be legal.

(2) After the legislative service bureau and attorney general have approved
the proposed rules but before the agency has formally adopted the rules, the
agency shall transmit by letter copies of the rules bearing certificates of

approval and copies of the rules without certificates to the joint committee on
administrative rules. After its receipt of the agency's letter of transmittal, the
committee shall have 2 months in which to consider the rules. Tliis subsection
does not apply to emergency rules.

(3) If the committee approves the rules within the 2 months, it shall attach a
certificate of its approval to all copies of the rules bearing certificates except 1 and
transmit those copies to the agency.

(4) If the committee disapproves the rules within the 2 months, it .shall cause a
concurrent resolution to be introduced in the house of representatives or
senate, or both, disapproving the entire set of rules or any specific rule and
stating reasons therefor. If the legislature adopts the resolution, a copy shall be
sent to the agency proposing the rules and the agency shall not formally adopt
the rules nor file them with the secretary of state except that the agency may
make minor modifications in the rules and resubmit them to the bureau,
attorney general and joint committee in accordance with this section without
further notice or hearing under sections 41 and 42.

(5) If the committee approves the rules within the 2 months or the legis-
lature does not adopt the concurrent resolution disapproving the rules within
3 months after the rules are transmitted to the committee or 1 month after
introduction of the resolution, whichever occurs first, the agency if it wishes
to proceed shall thereafter formally adopt the rules, in accordance with any
applicable statute, and make a written record hereof. Certificates of approva'l
and adoptioin shall be attached to at least 6 copies of the rules.

(6) On formal adoption of a rule, an agency, if requested to do so bv an
interested per.son either before or within 30 days after the hearing, shall i.ssue a
concise written statement of the principal reasons for its actions.
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2^.250. Legislative standing committees ; functions

Sec. 50. When the legislature is in session the joint committee shall notify the

appropriate standing committee of each house of the legislature when rules have
been transmitted to the committee by the secretary of state. If the joint committee
determines that a hearing on such rules is to be held it shall notify the chair-

men of the standing committees and all members of the standing committees may
be present and take part in the hearing. The chairman or a designated member
of the standing committee should be present at the hearing but their absence
does not affect the validity of the hearing.

24.251. Amendment and rescission of rules by legislature

Sec. 51. If the joint committee on administrative rules, an appropriate stand-

ing committee or a member of the legislature believes that a promulgated rule

or any part thereof is unauthorized, is not within legislative intent or is inexpe-
dient, the committee or member may do either or both of the following :

(a) Introduce a concurrent resolution at a regular or special session of the

legislature expressing the determination of the legislature that the rule should
be amended or rescinded. Adoption of the concurrent resolution constitutes legis-
lative disapproval of the rule, but rejection of the resolution does not constitute

legislative approval of the rule.

(b) Introduce a bill at a regular session, or special session if include:! in a

governor's message, which in effect amends or rescinds the rule.

Kansas

(Kan. Stat. Ann. (Supp. 1974))

77-42S. Compiled regulations ; existing regulations ; annual filing ;
effective

dates; submission to legislature; action by legislature, (a) On or before Sep-
tember 1, 1965, every .state agency shall prepare and file with the revisor of

statutes a complete compilation of all rules and regulations, in accordance with
the ijrovisions of this act, together with a citation of the authority pursuant to

which each regulation or any part thereof was adopted. All regulations on file

with the revi.sor which are in force and effect at the time this act takes effect

shall continue in full force and effect and may be amended, revived, or revoked
as provided for in K. S. A. 77-^05 to 77-414, both sections inclusive, and other
laws applicable at the time this act became effective until January 1, 1966. On
January 1, 1966. all regulations of state agencies filed in accordance with the

provisions of K. S. A. 77—405 to 77—414, both sections inclusive, and prior laws
shall become null and void and on the same date the Kansas administrative

regulations compiled pursuant to the provisions of this act shall become the

regulations of the state agencies with the publication of such regulations. The
effective date of such publication .shall be January 1, 1966. From and after the
effective date of this act, all new regulations and all amendments, revivals, or

revocations of regulations regularly adopted during the period from May 1 to

October 1, inclusive, in any year .shall l)e filed with the revisor of statutes on or

before October 1 of such year, and shall become effective on and after May 1 of

the succeeding year.
No regulations may be filed after October 1 or prior to May 1 in any year,

except emergency regulations. It is the intent and purpose of this act to provide
an annual effective date for all regularly adopted and filed regulations, except
emergency regulations, which date shall be the effective date of the publitation
of the Kansas administrative regulations or the effective date of the publication
of the annual supplement for such Kansas administrative regulations.

(ft) At the commencement of each regular session of the legislature, tlie

revisor of statutes shall submit to each house of the legi.slature one copy of all

rules and regulations, except emergency rules and regulations, filed in his office

prior to October 1 of the preceding year. Within .sixty (60) days after .such rules

and regulations are so submitted, the legislature may adopt a hill or joint resolu-
tion modifying and approving ^r rejecting any of the rules and regulations so

submitted. When any such bill or joint resolution is adopted, such rules and
regulations shall become effective as modified and approvefl or if rejected such
rules shall be void. In the event no bill or joint resolution is adopted relating to

any rules and regulations submitted pursuant to this sub.section. such rules and
regulations shall take effect and be in force from and after the date specified in

subsection (a) of this section. [K. S. A. 77-426; L. 1974, ch. 421, §3; July 1.]
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Code of Virginia

§ 9-6.9. Testing validity of rule; nullification of rule by General Assembly.—
(a) Tlie validity of any rule of statewide application may be determined upon
petition for a declaratory judgment thereon addressed to the Circuit Court of
the city of Richmond by any person who might be adversely affected by its en-
forcement and who alleges that it is invalid ; provided, that the validity of any
rule which is not statewide in application may be determined by such petition
addressed to the circuit or corporation court of any county or city in which such
rule is applicable. The agency shall be made a party to the proceeding. The
declaratory judgment may be rendered whether or not the i>etitioner has first

retiuested the agency to pass upon the validity of the rule in question.
(b) The court shall declare the rule invalid if it finds that it is unconstitutional

or exceeds the statutory authority of the agency or was adopted without compli-
ance with the rule-making procedures prescribed in this chapter or that, in the
case of a rule adopted under § 9-6.5, action under § 9-6.5 was not justified.

(c) An appeal may be had from the decision of the court to the Supreme Court
of Appeals as provided by law.

(d) Any rule shall be and become null and void from and after the time when
either house of the General A.ssembly adopts a resolution declaring it null and
void. No rule having substantially the same object shall thereafter be adopted
unless and until the General Assembly repeals the resolution. (1952, c. 703.)

§ 9-6.10 Right to hearing before agency; notice and opportunity to be heard;
depositions ; subpoenas.— (a) Any person whose rights, duties or privileges have
been or may be affected by any action or inaction of an agency without a formal
hearing may demand in writing a formal hearing of his complaint and a hearing
thereon shall be held as soon as practicable before the agency. Unless otherwise
provided by statute any agency may conduct preliminary hearings by means of
subordinates of the agency but such hearings shall not be formal hearings as re-

quired by this paragraph.
(b) In any contested case all parties shall be afforded an opportunity for

hearing after reasonable notice. The notice shall state the time, place and
issues involved, but if, by reason of the nature of the proceeding the issues
cannot be fully stated in advance of the hearing or if subsequent amendment of
the issues is necessary, they shall be fully stated as soon as practicable. An
opportunity shall be afforded all parties to present evidence and argument with
respect thereto.

(c) Depositions may be taken and read as in actions at law.

(d) The agency shall have power to issue subpoenas and subpoenas duces
tecum, and at the request of any party shall issue such subpoenas. The failure

of a witness without legal exciLse to appear or to testify or to produce documents
shall be reported by the agency to the Circuit Court of the city of Richmond
and the proceedings thereon shall be as provided in § 8-302. (152, c. 703.)

§ 9-6.11. Rules of evidence in contested cases.—In contested cases;
(a) All relevant and material evidence shall be received, except that: (1) The

rules relating to privileged communications and privileged topics shall be ob-

served : (2) hearsay evidence shall be received only if the declarant is not readily
available as a witness ; and (3) secondary evidence of the contents of a document
shall be received only if the original is not readily available. In deciding whether
a witness or document is readily available the agency shall balance the impor-
tance of the evidence against the diflSculty of obtaining it, and the more important
the evidence is the more effort should be made to produce the eyewitness or the

original document.





CONGRESSIONAL REVIEW OF ADMINISTRATIVE
RULEMAKING

THURSDAY, OCTOBER 23, 1975

House of Representatives,
Subcommittee on Administrative Law and

Governmental Relations of the
Committee on the Judiciary,

Washington^ D.C.

The subcommittee met, pursuant to recess, at 9 :45 a.m., in room
2141 Rayburn House Office Building, Hon. Walter Flowers [chair-
man of the subcommittee] presiding.

Present: Representatives Flowers, Mazzoli, Moorhead, and Kind-
ness.

Also present : William P. Shattuck, counsel
; Jay T. Tumipseed, as-

sistant counsel; Alan F. Coffey, Jr., associate counsel; and David
Minge, consultant to the subcommittee.
Mr. Flowers. We will call the meeting to order. Our first witness

this morning is Mr. Fred J. Emery, Director of the Federal Register.
Mr. Emery, please come forward and take a seat. Mr. Emery it could
be said you run one of the most important publishing houses in the
United States.

We are looking forward to hearing from you, sir. You may proceed.

TESTIMONY OF FRED J. EMERY, DIRECTOR, THE FEDERAL
REGISTER

Mr. Emery. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to testify this morning with respect to H.R. 3658 and H.R. 8231.

I might briefly state a few of my own professional background qualifi-
cations before I get into the prepared statement. I am a lawyer and I

also have spent a good portion of my professional career at both the
State and Federal level either in legislative or regulatory areas so my
experience in this area predates my experience as Director of the
Federal Register.

I must admit, I think I read the Federal Register more before I had
this job than I do now. I am also a member of the Standing Committee
on Legal Drafting of the Bar Association. At the outset I would like

to review briefly the functions of the Federal Register.
As you know the Federal Register was created by the Congress to

serve as the central depository of the administrative actions of the

executive branch. In enacting the Federal Register Act, the Congress
established the Administrative Committee of the Federal Register as

the policymaking body.

^51)
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The committee by law consists of the Archivist of the United States
as chairman, the Public Printer, and a representative of the Attorney
General. Under the law I serve as secretary of the committee.
The Administrative Committee over the years has been concerned

with establishing orderly procedures and uniform formats to make
the material published easily accessible to the affected public. The
committee's regulations for—governing publication in the Federal

Register, are contained in chapter I of title I of the Code of Federal

Regulations.
The material we publish originates in the executive agencies. It

comes to us over the signature of the head of the agency or other re-

sponsible official designated by him to sign such documents.
Now I would like to describe the typical notice and comment rule-

making procedure that is followed by Federal agencies under sections

552 and 553 of the Administrative Procedures Act.

Typically a Federal agency will publish in the Federal Register a
notice of proposed rulemaking. This document will usually set forth :

1. The full text of the new rules or amendments to existing rules

that are being proposed.
2. An invitation for public comment on the proposals which states

the deadline date for comments and any administrative requirements,
such as the number of copies required.

3. The statutory authority for the proposal, and,
4. A preamble statement containing background information.

Usually at least 30 days is allowed for public comment. If the pro-
posed changes are complicated, the agency will probably allow a

longer period for comment.
After the comment period closes, the agency will review the com-

ments received. This review will involve identifying the major issues

raised by the comments so that they can be considered by the agency.
After the comments are reviewed and considered by the technical

and legal experts within the agency, recommended decisions are usu-

ally made to the policymaking levels within the agency. Once the

major policy questions are at least tentatively decided, a draft of a

final rulemaking document is prepared.
This is then circulated within the agency and unless major objec-

tions are raised this document becomes the final regulation that is

signed by the appropriate official and submitted for publication in the

Federal Register.
The final rule :

1. Sets forth the full text of the new rules or regulations or amend-
ments.

2. Cites the statutory authority.
3. Contains a preamble statement that recites the steps that led up

to the final rule, and,
4. Announces the effective date of the new rules or amendments.
Under the Administrative Procedures Act the effective dates should

be at least 30 days after publication of the adopted rules in the Fed-
eral Register, with exceptions for emergencies and other exceptions.

Frequently effective dates are established according to the amount
of time needed to prepare for the new rule. For example, major
changes in automobile safety requirements will usually require 2 years
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or longer for the industry to make the necessary tool, design, and as-

sembly line changes.
The effective date would allow at least that much time.
The above description is necessarily over-simplified. Each Federal

agency has developed its own techniques for following the general
requirements of the Administrative Procedure Act.
Also many statutes contain additional specific requirements such

as review by an advisory committee, or a two-step notice and comment
procedure which may affect the proceeding with an agency.

I might add, however, that probably the most significant part of
each rulemaking document is the part that has come to be known as the

preamble. This is the explanation of the document and regardless of
how technical the rule itself might be the preamble should set out in

layman's terms the subject matter of the document, its purpose and

import.

Frankly our experience has been that many of the irritations, fi-us-

trations and poSvSibly even some of the costs stemming from agency
regulations are due to the fact that so many of them are so hard to

read and to understand.

Properly written preambles would ease this problem somewhat by
giving the reader a quick insight into what the regulation is all about.

Needless to say such clear explanations would also be invaluable
to the Congress in its oversight activities or in carrying out the pro-
cedures contemplated by the two bills before you.
The regulations that govern publication in the Federal Register

require that each document contain an adequate preamble. However,
many do not. My office recognizes this problem and is attempting to

correct it. We are now engaged in an effort to develop a model for the
first paragraph of each document to enable the reader to determine

quickly what the document is all about.
In the near future we will start working with agencies toward the

goal of having such a paragraph for each important Federal Register
document.

I would hope that our efforts to promote clear explanations at the

beginning, of each document, will also result in clearer, better written

regulations. I l:>elieve agencies will find it extremely difficult to sum-
marize, in plain language, documents that are vague, obscure, or loaded
with legalisms.

I might add that this problem of clarity is not a new problem nor
is it limited to Federal regulations. In his 1946 book "Tlie Art of Plain

Talk,'' Rudolph Flesch wi-ote a chapter entitled "How To Read the
Federal Register." After setting out several typical documents, he

unhappily concluded

Slowly we begin to understand. The Federal Register is not supposed to be read
at all. It simply prints things, so that someday, somewhere some government
official can say, yes, but it says in the Federal Register. . . . All this govern-
ment stuff, in other words, is not reading matter, but prefabricated parts of

quarrels.

That the problem is not limited to Government is indicated by the
reeent experience of the Sentry Insurance Co. in its efforts to write its

automobile insurance policy in plain English.
While the new plain talk policy was primarily intended to alert the

purchaser to exactly what was being purchased, the Sentry Insurance



354

Co. found that it did the same thing for many persons both within the

company and without who thought they understood the old policy.
The company found that many questions were raised about provi-

sions or limitations in the new policy that had been in existence in other

policies for years. Apparently many of the insurance experts did not

really understand the language until it was stated clearly.
At this point I would like to give you a few relevant statistics on

numbers of pages and of documents published in the Federal Register
in 1974 and to date this year.

Year
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Mr. Flowers. Thank you, Mr. Emery. I would respond that I am
encouraged that you are looking into ways to require improved pre-
ambles and a model for initial paragraphs in documents submitted for

inclusion in the Federal Kegister.
Do you have any control over whether or not something is printed

in the Federal Register or do you have to accept whatever is proffered

you by an agency ?

Mr. Emery. We do have some control under the regulations of the

administrative committee of the Federal Register. I have authority to

reject documents not complying with those regulations. One of the

regulations is that a document must include an effective preamble.
"Wlien a document comes to us it is signed by a high level official or a
cabinet member so we have not been too vigorously enforcing this rule.

Our authority has not been expanded recently but with the current
interest in this area we can now exercise more authority. But, it is more
a leadership type of thing. It is a matter of telling agencies what we
want and helping them to do it.

If we do that, we will achieve a result without being in the position
of a traffic cop.
Mr. Flowers. Right, but the authority to reject a document does

give you a degree of control in that it relates to material contained
in the preamble and otherwise in the document.
Mr. Emery. That is right.
Mr. Flowers. In the scheme of Government organization where

does the Federal Register stand ? Who do you work for ?

Mr. Emery. My immediate boss is the Archivist of the United
States.

Mr. Flowers. So you are in the GSA ?

Mr. Emery. Right.
Mr. Flowers. Mr. Emery, in your compilation of what you pub-

lished in 1974 and to date in 1975, do you have any material that

would reflect which agencies send you the most business ?

How does that break down ?

Mr. Emery. We do have that kind of information, I must adrnit

I did not bring it with me. The Environmental Protection Admin-
istration is one of our heaviest contributors, the Labor Department
in general, OSHA in particular. The Department of Transportation
has a large rulemaking activity.

Actually the bulk of the material in the rules and regulations areas

as opposed to the notice-type area comes really from the newer agen-

cies, not those referred to around town as the traditional regulatory

agencies.
It is the executive branch agencies like Agriculture, DOT, EPA,

and others that are producing the bulk of the regulations.
Mr. Flowers. Do you have any record of how many rules and

regulations are on the books now? I know we have what you have

done in the last year or so. Has anybody got an index or machine

which indicates this ?

Mr. Emery. Well, the shelf in my office of the Code of Federal

Regulations, I think, now is in the 13- to 14-foot ransfe. I think roughly

60,000 pages make up the Code of Federal Regulations. That would

be the total bulk of all regulations considered to be permanent and

future in effect.
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That would compare to the United States Code.
Mr. Flowers. About 60,000 pages. It is hard to relate the 60,000

pages to the number of regulations. At the rate we are going now, it

seems like that that will enlarge greatly in the immediate future if

you add to the more than 10,000 pages of rules last year those you are

publishing this year.
You are growing enormously with each year. Many of these, as you

said, do not replace old rules. They are new rules by traditional agen-
cies as well as the newer agencies.
Mr. Emery. Some of them are recodifications or i-ewritings. The

Code of Federal Regulations has not been growing year to year
with anywhere near the same percentage as the Federal Register but
it has been growing.
Mr. Flowers. Is there any way to utilize a computer on this ?

Mr. Emery. We have done more of that in the last 6 months. We
have been looking to computerization in the last few years. We have
been making progress but as a result of the Privacy Act we have
learned a lot in the last 6 months. Virtually all the Privacy Act mate-
rial was submitted to us in machine readable form and was printed
using electronic composition at the Government Printing Office.

We took the lead on that and it worked out very well. We see a

lot of payoff in terms of information retrieval. We are going to be
able to publish hopefully a digest of the Privacy Act material that

will be something that probably we would not otherwise have had
the capacity to do.

Mr. Floa\t:rs. Do you utilize a computer in connection with the

rules and regulations that are on the books? Do you have any way of

retrieving by computer, say, the Federal Trade Commission rule on
such and so and at the same time retrieve perhaps a FDA rule on a

similar subject?
Mr. Emery. Not at the present time; no. With the experience we

have had under the Privacy Act we have plans with the Government

Printing Office on the drawing board that would hopefully have that

capability not too far down the road.

We are talking about a multiyear project.
Mr. Flowers. Does any agency of Government have such capability ?

I think what I am trying to get at is in this great mass of 60,000

pages worth of regulations, does anybody know or have any idea

about conflicts or opposing regulations within different departments?
Is there any way of ascertaining to what extent they do duplicate

each other?
Mr. Emery. I don't tliink so. I am sure that none have the capability

with respect t-o others.

Mr. Flowers. Mr. Moorhead ?

Mr. Moorhead. I want to thank you for being with us here this

morning. Of the 10.000 pages approximately that were put in kist

year and have been put in so far this year, can you give me some
idea how much of that OSHA and the E»viix>i«imental Proteotion

Agency has put in ?

Mr. Emery. I did not bring any statistics breaking it down that

way.
Mr. Moorhead. Is there a pretty substantial amount of it, though ?
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Mr. Emery. In both cases they have had substantial regulations.
I don't know that OSHA has published that much in the last 2 years.
The bulk of the material they published started in 1970 and 1971

and 1972.

Most of it was published in the 1970-73 period.
]SIr. MooRHE.\D. Do you think the 30-day period that you usually

—
an agency gives in order to make comments upon these regulations
is adequate for the average businessman or person who is going to

be affected by this maze of regulations to comment; let alone get

change?
Mr. Emery. Thirty days is inadequate. In the document published

by the Administrative Committee of the Federal Register in 1971
when they adopted the preamble requirement, the preamble of that

document indicated that a number of the comments we received

focused on that problem.
Most agencies now do give more than 30 days.
Mr. MooRHEAD. Well, even when you find proposed rules that would

be unworkable, if the agencv receives them in 28 days or 29 days,
what opportunity is there for the agency to really consider them
before they go into effect?

Mr. Emery. From my own experience with a number of agencies
in town, they do get considered. I know when I was responsible for

some particular rulemaking activities, I read literally hundreds of

comments or summaries of comments. I think that is being done in

most agencies now.
It takes a while. That is one reason why there is a substantial time

between the closing date for comments and the time the ndes come
out.

Mr. MooRHEAD. Do you believe elected officials in the Senate and
the House should have final determination as to whether legislative
intent is being followed in these regidations? Shouldn't Congress at

least exercise oversight?
Mr. Emery. My appearance here this morning in this particular

area is not as a spokesman for Archives, GSA, or in the substantive

area of the bills before you for any part of the executive branch. But
no ; clearly Congress has the right through its oversight authority and
it has exercised that authority in the paat.
We in this country talk about rules and regulations. The British

call what we are talking about delegated legislation. I like their term
better than I do ours.

We are talking about legislative authority that Congress has dele-

gated to the executive branch. Congress also has a chance to reinew
it and take it back. Whether or not the approach of these two bills

is the best way to do it, I have some of the same questions that other

witnesses have raised.

The legitimate oversight role may be the better way to do it.

Mr. MooRHEAD. One of the major purposes of these hearings is to

find out from you and others like you if you have any suggestions
about how we can get a handle on this thing. There is a question that

must be answered.
Mr. Emery. There is one area I am familiar with. This is a fairly

simple area but it certainly worked very well. The Congress a couple
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of years ago passed the act requiring that advisory committee meet-

ings first of all be open to the public and second, be announced in the
Federal Register with the subject matter and all the rest.

Apparently that came under the oversight in the Senate of the

Committee on Government Operations. Starting last September, I

started to receive copies of letters that that committee was sending to

Federal agencies saying we notice you published a document in the

Federal Register and it doesn't allow enough time for people since

there is a 15-day-minimum notice requirement.
From September 1974 to March 1975, I received copies of a num-

ber of letters that were going to Federal agencies. We have not re-

ceived many since March 1975 which I take to mean that this oversight
had its effect. Agencies were getting a letter from the Hill saying we
notice you are not complying with the law we passed. It worked.
Mr. MooRHEAD. If you have any other suggestions, I would appre-

ciate if you would make them in writing during the course of our hear-

ings. We are very interested. One last question I have.
There is a major difference between the two bills, in that one of them

is related only to those regulations involving a criminal penalty. The
other is not. Do you have any idea about the percentage of these regu-
lations that are put into the Federal Register that do have criminal

penalties and those that do not ?

Mr. Emery. We tried vei-y hard to come up with some percentage
and we did not find an easy way to do it. So I guess the answer is "No."
We did find that—I don't think these figures are meaningful. There

are something like 5,000 separate parts. A part usually deals with one

subject area of regulations. We found that over 100 of those had
criminal penalties.
We did it on the basis of looking at the last year or two regulations.

I do know that the most important statutes passed in recent years,
OSHA, Consumer Product Safety Act, all have criminal penalties.
Mr. Flowers. Mr. Emery, following up on what I asked you earlier,

if you do have information that would help us in ascertaining from
whence these rules come, could you furnish us with that later, like

Agriculture, Transportation or what agency is giving you the most
business ?

Mr. Emery. Yes, sir.

Mr. Flowers. Of course, recognizing that one of the basic ap-

proaches in the legislation before you has a 30-day waiting period and
one has a 60-day waiting period, do you think that aside from these

obvious delay times in implementing the rules thkt there would be any
other material time lag occasioned by the legislation under considera-

tion here?
Mr. Emery. I am afraid there would be. I think that the very ones

that would be most likely to become controversial before the Congress
are the ones controversial before the agency.
The ones that take 6 months to 2 years in the agencies would be at-

tempted to be refought up here. The toughest ones are also often the

ones that are highly technical.

I think that the reason the Congress delegated that authority in the

first place is that you don't have the staff to deal in those technical areas.

I am not sure I understand how you would do it in a 30- or 60-day
period without reproducing another staff equal to the EPA staff.
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Mr. Flowers. We had some testimony yesterday which indicated
that on either of these proposed bills there would be perhaps and

probably important rules and regulations that would not be covered.
Do you have a judgment on that? Do you think that both of these, bills

would cover most of the important rules and regulations which are

l)ublished in the Federal Register?
Mr. Emery. I would think that they would probably cover most of

the important ones
; yes. Although I think personally that the legiti-

mate oversight authority should be exercised in all the areas. I think

frankly the Federal agencies really don't object to that. Sometimes
in the agency when the Congress passes a law and gives you the

authority, in the past you have had the feeling that the Congress is

onto something else and it has lost interest in that area.

I think that these bills would take care of a certain area.

I would hope that the ovei*sight authority would apply in otlier

areas, too. It keeps the product improving all the time if we down
at the bottom of the Hill know that people up here are interested on a

continuing basis and have not lost interest after an act was passed.
Mr. Flowers. Counsel, Mr. Minge would like to ask a question. I

am going to yield to him.
Mr. MixGE. There are a series of exceptions in section 553 of the

Administrative Procedures Act incorporated in at least one of the

bills. Do you think that agencies would be able to make use of these

exceptions to nullify the impact of H.R. 3658 if it were enacted?

Mr. Emery. Xo, I don't think so. I think 5 or 10 years ago my an-

swer might have been different. At that time if you decided you
wanted to make a rule effective immediately or waive notice and
comment, you reeited the language of the act and the chances are no-

body would question you.
I don't see that happening much any more. There is somebody

around who is going to question you on whether that is good cause

finding. There are going to be telephone calls from people when an

agency does that from people who want to know what is the back-

ground, what is the administrative law in this area.

I really don't think that is an important issue.

Mr. Minge. Are there important agency guidelines which are not

published in the Federal Register ?

Mr. Emery. Yes
;
I think there are still a lot of them around. Tra-

ditionally a lot of that material grew up and even though the Ad-
ministrative Procedure Act has required it to be published if it is

regulatory in effect, there is a gray area in there.

A lot of material around town has never been published. For ex-

ample the Federal Highway Administration of DOT is now in the

process of publishing a lot of material that governs the grant program
which runs $4 to $6 billion a year. Up until a few years ago none of

that was published in the Federal Register.
There are still areas where there is still material not published.
Mr. Minge. So to be complete, the legislation ought to try to cover

those guidelines as well. ...
Mr. Emery. If Congress is going to exercise oversight in this area, it

should be across the board without regard to the way these two bills are

going to do it.
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One of the problems with handling it the way these two bills do it

is you are going to be looking at piecemeal type things and you may
not be able to deal with it as effectively as if you are dealing on a con-

tinuing oversight basis.

You don't always get the whole picture as the individual documents
come through. That is the problem, with say one document in a 60-

day period. You can get yourself in a position where the Congress
would not object to a whole line of individual things and 2 years later

you look back and see that you don't like the way the whole thing came
together.

Mr. Flowers. On the other hand, you may object to it on a piece-
meal basis but taking the whole package it is a reasonable approach.
I am concerned that the piecemeal approach of the two bills too, in
that we start from the present and we go forward.
We already have 60,000 pages of rules and regulations that are

exempt from this approach under the provisions of the two bills al-

though of course they are subject to general oversight of the Con-

gress.
We have found, at least up to this point, that apparently the general

oversight responsibility has not been taken very seriously. I think that
these hearings are evidence that we do take it more seriously now.
I believe the other committees of the Congress are approaching it

seriously, too.

Mr. Emery, we appreciate very much your coming here. It may be
that as we proceed we will want further information from your agency.
I am sure you will be cooperative with us in that regard.
Mr. Emery. Thank you.
Mr. Flowers. Thank you very much. To the other persons listed to

testify today, I apologize for the bells ringing for attendance in the

House.
We had no knowledge in advance that the House would be going

into session at 10 o'clock today. We will recess for let's say 10 minutes
while the chairman and the other members meet this quorum call.

Then we will proceed at say, 10 :30. Thank you.
[Quorum call.]

Mr. Flowers. The further bells indicate our problem in attempting
to continue this hearing. I am ffoins: to have to announce that we will

postpone today's hearing. I apologize to those who have come to testify
for the Federal Trade Commission and the Occupational Safety and
Health Administration. We would like to invite vou to come back at a

future date. We will have continuous votes and I don't think we could

do justice to you gentlemen this morning.
If you would be so kind as to meet with us again probably next week,

we will give you adequate notice and make it convenient for you. We
will appreciate it very much.
Under those conditions we will adjourn the meeting for today.
Thank you very much.

[Whereupon, at 10 :40 a.m., the subcommittee adjourned subject to

the call of the Chair.]



CONGRESSIONAL REVIEW OF ADMINISTRATIVE
RULEMAKING

WEDNESDAY, OCTOBER 29, 1975

House of Representatives,
Subcommittee ox Administrative Law ant)

Governmental Relations of the
Committee on the Judiciary,

Washington^ D.C.

The subcommittee met, pursuant to recess, at 9:55 a.m., in room
2141, Raybum House Office Building, Hon. Walter Flowers [chair-
man of the subcommittee] presiding.
Present: Representatives Flowers, Mazzoli, Pattison, Moorhead,

and Kindness.
Also present : William P. Shattuck, counsel

; Jay T. Turnipseed, as-

sistant counsel; Alan F. Coffey, Jr., associate counsel; and David
Minge, consultant to the subcommittee.
Mr. Flowers. We will call this morning's meeting to order as we

continue our consideration of legislation concerning congressional veto
of administrative rules and regulations, H.R. 3658, H.R. 8231, and
related bills. Our first witness is one of the primary sponsors of this

legislation under consideration, our distinguished colleague from Cali-
fornia. Mr. Del Clawson.
Proceed as you desire, Mr. Clawson.

TESTIMONY OF HON. DEI CLAWSON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Clawson. Thank you very much, Mr. Chairman. Your courtesy
is appreciated. With me is my administrative assistant, Anita Charles,
who has done the veoman work on this legislation, worked with the

people we have consulted.

Mr. Flowers. Do you retain a potential veto of rules and regulations
promulgated by the administrative assistant?

Mr. Clawson. I would not go quite that far. [Laughter.]
Mr. Chairman and members of the committee, you have a copy

of my statement and a little bit of humor we have put on the top, the

cartoon, I thought might be appropriate for you. That is one of the
current issues of the small society. I do have a formal statement. I
believe all of you have copies of it.

Rather than read that, may I summarize to some extent?
Mr. Flowers. We will receive the entire statement and I will ask

the reporter to place it in the record at the conclusion of your remarks
here today.

(361)
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Mr. Clawson. Thank you.
We realize you are considering two bills simultaneously and they

both address themselves to the similar subject at issue. Of course we
don't claim that ours is now in any way perfect but naturally we
would like to see it considered as a general approach w^ithout any
limitations that may be on the other. As a result, we would hope that
if during the markup and your consideration, after you have com-

pleted the hearings, if you need anything additional from us we would
be happy to supply it. Or if there is any information where we can
work out a compromise arrangement between the two or with the com-
mittee in its deliberations we would be happy to offer our services in

this area.

The begimiing of this effort started last year in the last Congress
when Clem McSpadden, then a member of the Eules Committee, and

Congressman from Oklahoma, introduced legislation that was rather

simple in its approach and yet did exactly what this bill hopes to do.

While hearings were held in the Rules Committee—at that time
that was the only committee to which the bill was referred—they did
not get around to scheduling it for the House. Clem ran for governor
and did not get back to the House.

I was interested in it and so we began work on the bill and finally
drafted what you have as H.R. 8231. We realize that there are some

things that probably should be included in the bill that are not. There
have been a number of questions and issues raised in the hearings so

far that we feel we probably should have provided. A declaration of

congressional intent that the process of review by the Congress or any
of the committees should not be taken as an endorsement by the Con-

gress of any regulations being within the scope of the authorizing
statute for approval.
Perhaps this should be incorporated into the legislation. Also it is

difficult and we have been unable to obtain the hard data concerning
the number of rules and regulations that carry a criminal penalty
versus those that don't. It may be that the committee would want to

have something on that and see if you can come up with the number
in both categories and w^hat your attitude should be in connection with
this question.
There have been a number of questions on constitutionality and so

on. Many of them have been answered. What I would like to do, if I

may, so that you will be aware of what we are trying to say in the

statement. May I read the latter part of it, beginning on the bottom
of page 5.

The proposal will become effective 60 legislative days thereafter or

at such later time as may be required by law, or specified by the rule,

regulation or change itself or the report submitted with it, unless

within that time either House of Congress adopts a resolution of dis-

approval because it is contrary to law, inconsistent with Congressional
intent or goes beyond the mandate of the legislation it is intended to

implement.
Provision is also made for adoption of a concurrent resolution

specifically approving the rule, regulation or change.
Upon the adoption of any such concurrent resolution the rule, regu-

lation or change may become effective immediately or as soon there-

after as is permitted by law.
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Special provisions for discharging; a disapproval resolution are

not included in H.R. 8231 in the belief that the danger of unduly bur-

dening the House Calendar with discharge petitions does not balance

what experience indicates are relatively minor potential difficulties

for individual memters in obtaining full hearing of their objections

by colleagues on the responsible committees.

We do rely on the committee system which has, in our opinion,
served Congress well, and recognize the concern that the volume of

rules and regulations referred to the committees might prove a burden.

However, a review of the Annual Federal Register Index for 1974

reveals that in some areas of administration a wliole spate of regula-
tions on one subject were issued simultaneously. Many of these can

obviously be dismissed as not meeting the criteria for action outlined in

our bill. These would appear to include "in house rules," personnel
directives, et cetera.

The determination could be made easily by the committees. We
have deliberately refrained from specifying exemptions because of the

view that the very tendency of loose bureaucratic interpretation of the
statutes would immediately gravitate to the loopholes.
The development of the space program in my home town of Downey,

Calif, acquainted me with the advantages of fallout benefits which
accrue from one activity and ultimately benefit other disciplines.
I would hope it is not too ambitious to expect a similar fallout from
the form of legislative review of administrative rules and regulations
proposed in H.R. 8231.

First, I believe we could assure many individuals in this country
and interest groups who are not large or powerful enough to afford

costly litigation that their valid complaints will be heard. These people
don't enjoy a favored relationship with their regulators. They are the
disenfranchised in this new form of law making by nonelected gov-
ernment officials.

Secondly, while it is true that there would be increased duties for

congressional committee staffs, we would hope there might also be a

decrease in rules and regulations the bureaucrats are aware, fall

within the gray area.

Thirdly, the problem of policing conflicting rules and regulations
has been mentioned as one of the most exasperating concommitants
of federal regulation. In a recent television panel on regulatory re-

form conducted by American Enterprise Institute, former Governor
of California, Ronald Reagan, observed :

Back when we were subsidizing agriculture and had the subsidy program,
I uncovered an incident of my own wliere we had six government agencies that
were spending $35 million telling ix)ultry raisers how to improve egg produc-
tion. A seventh government agency was spending $12 million buying surplus
eggs, and this can be duplicated a thousand times.

The form of oversight with teeth provided by our legislation would
at least require review by one other single governmental entity, the

Congress, and provide a better chance for uncovering these costly du-

plications than now exists.

Fourthly, as a member of the House Budget Committee and one of
the House conferees on the budget legislation of the last Congress,
I would hope that as a result of the increased attention provided by
this legislation, the vast body of rules and regulations already on

63-550 O - 76 - 24
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the books might be revised. Everyone who has ever watched Mission

Impossible on TV knows the vahie of self-destructing directives.

Unfortunately it is a requirement difficult to achieve in Federal

programs. But I hope we will give it some thought and that new rules

and regulations might be related to those already in effect as they are

evaluated by congressional committee experts.
A fifth form of beneficial fallout might actually redound to the

benefit of the bureaucracy itself. Because the horror stories of bureau-
cratic abuse of power command our attention it is easy to overlook

the many competent public servants in the agencies and the care-

fully drawn directives which adhere to the best principles of rule

making.
In reacting to the legislation, I think some of our people downtown

are not giving themselves enough credit, especially if they assume
that Congress will have such a tremendous task coping with one abuse
after another. On the contrary, we may find that the knowledge of the

congressional veto power will tend to reduce the need for Congres-
sional action.

As is frequently the case, the deterrent effect which the mere exist-

ence of the power produces may be of even more value than its actual

use. A good point was made by Commissioner Barbara Franklin of the
Consumer Product Safety Commission during the American Enter-

prise Institute Regulatory Eeform discussion.

After referring to the issue of "accountability" Ms. Franklin com-
mented ... "I am not elected. I am a pereon appointed by the Presi-

dent, confirmed by the Senate, for a fixed term, 7 years.

How do I really know that the decisions I make, and I am going to make a
lot of them in 7 years . . . that are going to affect a lot of peoples' lives, a lot

of dollars . . . how do I really know that what I am doing is what the public really
wants me to do?

I have a concern about that, because I could be very insulated. I don't see

enough mechanisms to make sure that I am doing the job I should be doing in

the public interest.

Finally, I would hope that by providing an orderly framework for

resolving some of these disputes which properly hinge on the Execu-
tive and legislative constitutional roles, we might reduce the sniping
which lately seems characteristic of relations between the two
branches. Although the founding fathers established a system of
checks and balances to foster a healthy tension between the separate
arms of the Federal Government it is doubtful that they had in mind
open warfare.

This last objective may appear too ambitious, but we can't be faulted
for trying.

I don't know that I can respond accurately to your questions but if

you have some I will respond as explicitly as possible.
Mr. Flowers. A number of questions have been raised already in

these hearings in terms of problems which may exist with this legisla-
tion and they involve issues we intend to give serious consideration.
There is one potential question and that relates to the fact that, in

effect, it gives the Congress another bite at the apple by application of
this potential veto power, over rules and regulations. This might cause
a further shifting of the burden of the hard decisions from the Con-
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gress to the executive agencies with the idea that if they come up with

something not acceptable to Congress, the regulation would be sub-

ject to a veto.

Wliat would you say to that argument against the legislation ?

Mr. Clawson. If it is just a matter of not liking it and we could al-

ways veto it, I question that that would be even thought of by the ma-

jority of the members of a committee or Congress.
I think when we pass a bill and that bill is to be implemented by

rules and regulations. Congress would not stoop to being that arbi-

trary and capricious about what they are goin^ to do.

Mr. Flowers. I didn't really mean to put it on that level. Let's say
rather if the Congress disapproves of the rules and regulations they
can always interpose a veto. It might be said the Congress could there-

by shift a burden that ought to be on the legislative branch in the first

instance that is, the burden which is to write a competent piece of

legislation which gives clear directives to administrative agencies,

regulatory agencies, in terms of what sort of rules and regulations

ought to be issued to implement the law.

Mr. Clawson. Apparently, Mr. Chairman, we have not done that in

the past. Otherwise we would not see so many complaints coming in

from people in the field and in the private sector, those that are regu-
lated.

Mr, Flowers. I woidd agree with you that we may not have done that

in the past but the question is whether this legislation would improve
our batting record ?

Mr. Clawsox. I think it might improve in both directions at the

same time. It might improve the legislative process, we might address

ourselves to more specifics so there won't be room for all the misinter-

pretations by the agencies.
Also the fact that the agencies themselves in writing the guidelines

and rules and regulations would be a little more careful because of the

very fact we have this authority.
Mr. Flowers. Wouldn't you agree also, Del, that one of the basic

problems has been the failure—almost total failure of the Congress
in years gone by to exercise the proper oversight function ?

Mr. Clawson. I agree with you wholeheartedly. I think that criti-

cism is directed appropriately at the Congress.
Mr. Flowers. That kind of activity I think in this particular Con-

gress in this year has seen an enormous improvement. Many, many
committees of the Congress are getting into the oversight business

which is a matter for the legislative branch to aid and direct the ex-

ecutive branch in addition to a lot of other things.

Now, one other criticism has been leveled at this approach and that

is that it would create sort of a piecemeal veto power. You dealt with
this partially in your statement. "We have got the great mass of rules

and regulations that are already on the books.

Yet we have a standing start from when this legislation takes ef-

fect. The congressional veto would only be applicable from then for-

ward. It would not operate on the rules that are already on the books.

Is it your idea that this could be corrected by emphasis on the over-

sight,
review of all the rules and regulations by the appropriate com-

mittees of Congress ?
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Mr. Clawson. I think it was several years ago that Senator Mans-
field over in the other body made the comment that Congress might very
well take one full Congress, 2 years, and address itself to what we have

already done rather than do something new.
I believe frankly by using this as a vehicle and calling attention to

the rules and regulations and guidelines as they come down the pike
from the agency, and focus our attention that have already been

adopted and as a result give us a chance to have more specific over-

sight to what has been done in the past and perhaps where remedial
action is needed we can provide it by consultation with the executive

branch and with the regulatory agency.
Mr. Flowers. I yield to the gentleman, your colleague from Cali-

fornia, Carlos Moorhead.
Mr. Moorhead. I thank you for the effort you have put into this

legislation. I think it is long overdue and you have done a very, very
excellent job. Under your bill would it be accurate to say that the con-

gressional review would not occur until after the public comment and
after the period had passed when the final rule had been adopted by
the regulating agency ?

Mr. Clawson. Mr. Moorhead. I don't believe that we have specifically
defined that and left it flexible purposely so that the agencies and the

Congress can decide what to do under the act itself and existing law. I

see no problem with this.

It can be even done simultaneously as far as I personally feel.

Whether or not that would create a problem or that we or they could
work it out or whether it is submitted to us at the same time, I don't see

a particular problem.
Mr. Moorhead. It is most vital that public comment be in there,

too, or the agencies will never see the problems that are going to be
created for industry or for a group of our constituents.

Mr. Clawson. One of the complaints in the publication of some of

these in the Federal Register is that frequently sufficient time is not

provided for these public comments and they go into effect before there

is time to digest what the effect might be upon an individual business
or industry or that section of the private sector affected by the regu-
lation.

So I certainly would not want to see any suppression of public com-
ment. In fact I would invite even more.
Mr. Moorhead. There is one thing that you mentioned that I am

curious about. Do you believe these Federal agencies
—the problem is

that they are exceeding the authority that Congress has given them or,
that the Congress sometimes uses the agency as the whipping boy for

the problems that are created partially by us and partially by the

agencies when an idea just does not work ?

Mr. Clawson. It is possible that not one of us has gone the route of

criticizing the bureaucracy and the agency and excusing our own acts

and blaming them for what has happened.
I have been guilty of that too and of course still am critical of the

bureaucracy witli the ])ossible exceptions of those who might be present
at the hearings today. [Laughter.]

I have been critical and have used that as a whipping boy just

exactly in that manner. Part of that is because Congress has abrogated
its responsibility in my opinion and we have been passing the buck.
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I believe we ought to take the buck back and be responsible for these

thin^rs so that the people who look to us for accountability can point
to us and say you are the man responsible and don't blame it on

bureaucracy.
I think that is that we are attempting to do in this legislation.
Mr. MooRHEAD. I join with you in that feeling. As you know, the

two bills have one major difference. H.R. 3658 excludes any regula-
tion that does not have a criminal penalty. You have said that you don't

know what the figures are on the regulations that carry criminal pen-
alties and those that do not. Don't we have any idea what the break-

down would be ?

Mr. Clawson. It is difficult for us to even define it. We tried to get
some figures. We tried to get some indication of whether it would be
a 50-50, 60-40, or whatever. Apparently there is no figure available.

We had not anticipated that kind of question on what the ratio would
be.

I don't believe there ought to be an exception. I think we ought to

have everything included and then we would not have the agencies try-

ing to find a loophole and trying to get around the intent of the legis-
lation.

Mr. MooRHEAD. It is true that an individual could be almost as

severely damaged by a tough civil regulation.
Mr. Clawsox. I agree with that observation.

Mr. MooRHEAD. I wish to thank you again for coming here.

Mr. Clawsox. Thank you, Mr. Moorhead. We refer to your district

and Mr. Danielson's.

Mr. Flowers. The gentleman from Kentucky, Mr. Mazzoli.

Mr. Mazzoli. Thank you, Mr. Chairman. I would like to welcome
the gentleman from California—and I am familiar with the provi-
sions of the bill. Under your bill would a regulation be referred to the

committee which considered the basic legislation in the first place ?

Mr. Clawsox. That is the intent of the legislation, that the people

responsible for the legislation, that the regulation rule implements
would have it because their review could be handled so expeditiously
because they are already familiar with the legislation.
Mr. Mazzoli. In one of our earlier hearings someone brought up the

examples where there might be a problem in determining a feasible

way to do it. It was indicated that the law may apply to subjects fall-

ing within the jurisdictions of committees other than that of the com-
mittee that originally generated the law. Do you have any comment on

that?

Mr. Clawsox. I don't see it in that sense. However, we do have some

examples of other countries—England at one time and still does have
a similar situation. They set up a select committee to handle all of

these rules and regulations as they came back.

However, since setting up that special committee they have now

augmented that with all the other committees and the experience has

been better since they went back to the original committee. I frankly
believe that it might be better to still use that because of the familiar-

ity of the staff as well as the committee members.
If it doesn't work we could change that part of it.

Mr. Mazzoli. That brings me to my next point. While I have been

wrestling with a specific problem in connection with the bill I want
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to say I afjree witli the idea. As a matter of fact I am a cosponsor of

one of the bills.

Mr. Clawson. There are over 200 sponsors now of this legislation in

the House.
Mr. Mazzoli. Obviously it certainly hits a responsive chord on the

part of most Members of Cong:ress. I think that the problem is going;
to be the practical problem of how we can best work this thing out.

The question I would like to ask the gentleman relates to the fact

that on page 5 of your statement you say these proposals will become
effective within 60 days unless a resolution of disapproval is adopted
by the Congress on the basis that the regulations would be contrary
to law, inconsistent with congressional intent or that the regulation
would be beyond the mandate of the legislation it is intended to im-

plement.
I wondered if the gentleman would tell me how he believes a regu-

lation dealing with EPA would be considered upon going back to the

Committee on Interstate Commerce that created the law and then to the

floor. For the purposes of the discussion, let us assume that the regu-
lation issued by EPA was designed to clear the air or clean the water.

Do you think that there would be a different disposition of the regu-
lation in the House as there was a disposition of the main law?
Mr. Clawson. I doubt it unless there was a very flagrant viola-

tion. I doubt if there would be a change in what the law was designed
to do particularly if the committee reported it favorably. Under the

statute as we drafted it, there is no amendment, there is no room for

making a change.
The resolution is voted either up or down. It would have to be a

flagrant issue before you would see a change.
Mr. Mazzoli. Are we not really trying to get to the flagrant viola-

tions ?

Mr. Clawson. Yes. In the main most of these would sail on through
without any problems.
Mr. Mazzoli. It would be the flagrant ones that possibly would see

the House or the committee reversing a position and it would be

reversed on the ground that the regulation involved distortion of the

intent requiring that it be reversed.

Mr. Clawson. We have some examples of that. The EPA in tlie

last Congress when they had the parking space fee that they wc*©

going to put all across the country. It was the Congress that finally

stopped that from going into effect. We have a precedent for doing
that very thing.

Mr. Mazzoli. I thank the gentleman very much. It is certainly aft

important bill. We have had a series of interesting hearings and we
will have more. I hope our committee will come out with something
that will satisfy the need and clear away some of the underbrush and
more importantly prevent more underbrush from being planted.
Mr. Ci^vwsoN. Thank you.
Mr. Flowers. Del, thank you very much for being with us. We are

delighted you testified and brought your views to us along with your
fine statement.

Thank you.
Mr. Clawson. Mr. Chairman, thank you. May I also express my

appreciation for this scheduling ? I was out in California during all
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laet week and I realize you accommodated mv schedule in order to

provide this time this morning. It is appreciated.
Mr, Flowers. We appreciate that. We are sure you would do the

same for us in the Rules Committee.
Mr. Clawson. This was a joint referral, as you are aware. There

has been some discussion among the members of the Rules Committee
about holding hearings which we have not yet done.

They have quite a number of things, some of them that are strictly
Rules Committee jurisdiction. I would hope that there is no delay in

the action of your committee, to move right along. I would certainly
do everything in my jx)wer to see that the Rules Committee might go
ahead and consider this from your committee.

If that can be done and the members are agreeable, so be it.

Mr. Flowers. We have a considerable amount of work ahead of us.

Mr. Clawson. I realize that, but I thought I would let you know
that because of my interest in this legislation we would do everything
we can to expedite it.

Mr. Flowers. Thank you very much, Del.

Mr. Clawsox. Thank you.

[The prepared statement of Hon. Del Clawson follows :]

Statement of the Honorable Del Clawson, a Representattv'e in Congress
From th-e State of California

Concerning H.R. 8231. a Bill to establish a method whereby the Congress
(acting in accordance with specified procedures) may prevent the adoption by
the executive branch of rules or regulations which are contrary to law or in-

consistent with congressional intent or which go beyond the mandate of the

legislation which they are designed to implement.
Mr. Chairman and members of the committee, thank you for your courtesy

permitting me to testify today concerning H.R. 8231, my bill to establish a method
whereby Congress may prevent the adoption by the Executive branch of rules or

regulations which are contrary to law or inconsistent with Congressional intent

or which go beyond the mandate of the legislation which they are designed to

implement. One hundred and thirty-six of the Members of the House have in-

dicated their interest through cosponsorship. Senator Brock informs us he has
been joined in co-sponsorship by Senators Helms. Muskie. Baker, Eastland.

Huddleston, Fong, Domenici. Beall. Fannin and Young.
A review of the record of these hearings inspires gratitude for the contribu-

tions of my colleagues and the other expert witne.sses who have been called to

testify.
We have been asked just what bureaucratic excess led to the introduction of

our bill. The answer is that like many legislative decisions it was slow and

evolutionary. It was more like the uneasy physical process which begins with

that first twinge in a tooth. From then on the tongue just naturally keeps track

of the trouble spot and takes note of each new twinge. After a while, the tooth-

ache isn't much of a surprise and neither is the eventual trip to the dentist.

Like most Congressional offices we have our share of complaints from people
at home exasperated at the extent of Federal regulation and the frequently
everzealous enforcement of Federal rules and regulations which seem to

rival eaeh other in complexity and capriciousness. We gradually became aware
of the volurainoias correspondence engendered by rules and regulations which
seemed to have only the most tenuous relationship to the legislation they were

designed to implement. For example, the EPA parking rules. My colleague Con-

gressman Danielson has already indicated the disastrous economic impact of

those regulations on the Los Angeles basin. The FDA vitamin regulations are

another glaring example.
The 33rd District of California which I represent is an area of Los Angeles

County which houses diverse industry, ranging from aerospace contractors and
subcontractors to food processors and most forms of manufacturing. Many of

our people work in industries which while not within the District are in the
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greater Los Angeles area . . . some I suspect in the adjacent Districts of two

members of the Subcommittee. The following comi)laints are typical of many :

"These regulations are so far from what I believe and understand the way
a free enterprise system is supposed to work. Management of our company is

siclc and tired of all the Federal, State, County and City laws and rules and

regulations. They are impossible to comply with."

"At a time when we should be doing everything we can to stimulate our

economy, the FHA Certification Program actually hinders it by requiring addi-

tional manufacturing costs that are not reflected in the value of the carpet. In

effect, the average American consumer who buys carpet is penalized by having

to pay for the additional costs for backmarking, Administrator's fees, laboratory

testing costs plus a yardage fee for every square yard manufactured as man-

dated by FHA."
... "I (along with many other small business owners) have been perturbed by

the excessive time and work it takes to try to process a product through EPA so

we can sell to our customers.
"Just a week or so ago we had an inspector from the San Franci.sco office

.spend at least V2 a day of my time, along with our plant i>ersonnel, checking

imprinted bottles, as well as printed labels. This was a very simple product mix
with water. Heaven knows how long it would have taken if he had chosen a

more complicated formula I It is getting so we hate to see an EPA envelope show

up in the mail, as it means more precious time devoted to going over perhaps a

change in their regulations. All in all, it sometimes seems it is too much bother

and expense to even try to formulate and sell the products . . . and have heard
of many small businesses who have discontinued these lines because of this."

To criticize Congress as "unresponsive to the real concerns of the people at

home" would be to ignore the increasing volume of legislation directed spe-

cifically at the more arbitrary rules and regulations. "VVe requested Congressional
Research to compile a list of such bills for a single month this year, selecting
March as a "midway" point. While CRS wouldn't vouch for the accuracy of the

list, and I am sure we missed many lulls which were stated in iwsitive terms
without reference to the offending regulations, we came up with a list of over 84.

Against this background of gathering concern, our former colleague and fellow
Member of the Rules Committee, Clem McSpadden received an interested hearing
when he appeared before the Rules Committee in October of la.st year in support
of his bill, H.R. 11374 of the 93rd Congress, a bill "To return to the Congress
those things which shall reflect the intent of Congress without bureaucratic
misinterpretation." I am under the impression that the agency depredation
which drove him to introduce the bill involved a loan program of the Department
of Agriculture for livestock producers and the rules governing the definition of
livestock producers.

It was a major disappointment that the schedule last year didn't permit us to
follow through on this legislation before final adjournment of the last Congress.
When it became apparent that we couldn't act last year, we began to work out.

through consultation, the details of this legislation which was introduced this

year in final form as H.R. 8231. with cosponsors from the House .Judiciary Com-
mittee and the House Rules Committee to which it was, as you know, jointly
referred.
When * * * the Occupational Safety and Health Administration can require

that vehicles at construction sites must be equipped with back-up alarms. But
when that agency also requires that employees wear earplugs as a protection
against the noise, thereby making it difficult to hear the alarms • * *

Or when, according to Dr. Murray L. Weidenbaum, distinguished economist
and author, the EPA can tell the Department of Agriculture it is imposing
severe restrictions on the use of pesticides to kill fire ants. But the Department
had a major program under way to get rid of them. Xow the Department says
EPA's ruling makes it impossible to carry out its eradication program. So the
Department thinks fire ants may spread over a third of the United States * * *

as far north as Philadelphia. Fire ants may not harm the environment as much
as pesticides. Their bite however is not only painful but can even cause death.
Or when a single individual, according to the report of Mr. David Swoap to

Congressman Michel, can by altering the guidelines under which the food stamp
program is administered. $5,050 for a family of four before taxes to $5,050 after
taxes thereby increasing the scope of the progFam without approval of either0MB or Congress * *
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Or when the Department of Transportation can issue regulations in effect

creating a new level of government called "Metropolitan Planning Organiza-

tion" which in the opinion of our cities in Los Angeles County will remove the

last vestige of local decision-making in the area of city streets and county high-

ways from Citv Councils and Boards of Supervisors
* * * not through the elec-

tive process, but by Administrators of the Department of Transportation.
* * *

Then revising and extending Hamlet's famous comments for the record of

these hearings can be excused on grounds the reference is peculiarly appropriate.

"The time is out of joint :
—Oh cursed spite that ever I was born to set it

right." There is enough genuine concern in the Congress as evidenced by some
of the recent votes on amendments similar to the legislation under consideration

to earn the Chairman and the members of this Committee commendation for

their sense of the fitness of things in conducting these hearings. At the very least

this problem of rules and regulations which go beyond the mandate of the law

they propose to implement deserves examination.
H.R. 8231 would provide that whenever any officer or agency in the executive

branch of the Federal Government (including any independent establishment

of the United States) proiwsed to prescribe or place in effect any rule or regula-
tion to be used in the administration or implementation of any of the United
States or any program established by or under such a law or proposes to make
or place in effect any change in such a rule or regulation, such officer or agency
shall submit the proposed rule, regulation or change to each House of Congress
together with a report containing a full explanation.

the small socletv
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The proposal will become effective sixty legislative days thereafter or at such
later time as may be required by law. or specified by the rule, regulation or

change itself or the report submitted with it, unless within that time either
House of Congress adopts a resolution of disapproval because it is contrary to

law, inconsistent with Congressional intent or goes beyond the mandate of the

legislation it is intended to implement. Provision is also made for adoption of a
concurrent resolution specifically approving the rule, regulation or change.
Upon the adoption of any such concurrent resolution the rule, regulation or

change may become effective immediately or as soon thereafter as is permitted
by law.

Special provisions for dischargimg a disapproval resolution are not included
in H.R. 8231 in the belief that the danger of unduly burdening the House calendar
with discharge petitions does not balance what experience indicates are rela-

tively minor potential difficulties for individual members in obtaining full hear-

ing of their objections by colleagues on the responsible committees.
We do rely on the Committee system which has, in our opinion, served Con-

gress well, and recognize the concern that the volume of rules and regulations
referred to the committees might prove a burden. However, a review of the
Annual Federal Register Index for 1974 reveals that in some areas of adminis-
tration a whole spate of regulations on one subject were issued simultaneously.
Many of these can obviously be dismissed as not meeting the criteria for action
outlined in our bill. These would appear to include in-house rules, personnel
directives, etc. The determination could be made easily by the committees. We
have deliberately refrained from specifying exemptions because of the view that
fehe very tendemcy of loose bureaucratic interpretation of the statutes wouM
imna,edately gravitate to the loopholes.
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The development of the Space program in my home town of Downey. Calif,

acquainted me with the advantages of ''fall-out" benefits which accrue from
one activity and ultimately benefit other disciplines. I would hope it is not too

ambitious to expect similar fall-out from the form of legislative review of

Administrative rules and regulations proposed in H.R. 8231.

First, I believe we coiild assure many individuals In this country, and interest

groups who are not large or powerful enough to afford costly litigation that

their valid complaints will be heard. These people don't enjoy a favored relation-

ship with their regulators. They are the "disenfranchised" in this new form
of law-making by non-elected government officials.

Secondly, while it is true that there would be itncreasetl duties for Congres-
sional committee staffs, we Avould hope there might also be a decrease in rules

and regulations the bureaucrats are aware, fall within the "gray area."

Thirdly, the problem of policing conflicting rules and regulations has been

mentioned as one of the most exasperating concomitants of Federal regulation.
Iin a recent television panel on regulatory reform conducted by American Enter-

prise Institute, former Governor of California. Ronald Reagan, observed "Back
when we were subsidizing agriculture and had the subsidy program, I uncovered
an incident of my own where we had six government agencies that were spend-

ing $35 million telling poultry raisers how to improve egg production. A seventh

government agency was spending .$12 million buying surplus eggs, and this can
be duplicated a thousamd times."

The form of oversight with teeth providetl by our legislation would at least

require review by one other single governmental entity, the Congress, and pro-
vide a better chance for uncovering these 'mostly duplications than now exists.

Fourthly, as a member of the House Budget Committee and one of the House
conferees on the Budget legislation of the last Congress, I would hope that as a
result of the increased attention provided by this legislation, the vast body of

rules and regulations already on tlie books might be reviewetl. Everyone who
has ever watched "Mi.ssion Impossible" on TV knows the value of self-destructing
directives. Unfortunately it is a requirement difficult to achieve in Federal pro-

grams. But I hope we will give it some thought and that new rules and regula-
tions might be related to those already in effect as they are evaluated by Con-

gressional committee experts.
A fifth form of beneficial fall-out might actually redound to the benefit of the

bureaucrac.v it.self. Because the "horror stories" of bureaucratic abuse of power
command our attention it is ea.sy to overlook the many competent public servants
in the agencies and the carefully drawn directives which adhere to the best

principles of rule-making. In reacting to the legislation. I think some of our

people doNATitown are not giving themselves enough credit, especially if they
assume that Congress v\ill have .'^ich a tremendous task coping with one abu.se

after another. On the contrary, we may find that the knowledge of the Congres-
sional veto power will tend to reduce the need for Congressional action. As is

frequently the ease, the deterrent effect which the mere existence of the power
produces may l>e of even more value than its actual use. A good ix)int was made
by Commissioner Barbara Franklin of the Consiimer Product Safety Comraiat-

sion during the American Enterprise Institute Regulatory Reform discu.s.sion.

After referring to the issiie of "accountal>ility" Ms. Franklin commented * * *

"I am not elect etl. I am a person appointed by the President, confirmed by the
Senate, for a fixed term, .'•even years.
"How do I really know that the decisions thajt I make * * * and I'm going to

make a lot of them in seven years * * * that arc going to affect a lot of peoples'
lives, a lot of dollai^s * * * how do I really know that what I'm doing is what
the public really wants me to do?

"I have a concern about that, becau.se I could be very insulated. I don't .see

enough mechanisms to make sure that I'm doing the job I should l)e doing in

the public intere.st."

Finally. I would hope that by providing an orderly framework for resolving'
some of the.se disputes which properly hinge on the Executive and Legislative
Constitutional roles, we might reduce the sniping which lately .seems chairacter-
istic of relations between the two branches. Although the founding fathers estab-
lished a system of checks and balances to foster a healthy tension between the
separate arms of the Federal government it is doubtful they had in mind open
warfare.

This last objective may appear too ambitious, but we can't be faulted for

trying.
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Mr. Flowers. Our next witness is Mr. Antonin Scalia, Assistant

Attorney General, Office of Legal Counsel, Department of Justice.

I am sure you will undoubtedly want to embrace this legislation

wholeheartedly.

TESTIMONY OF ANTONIN SCALIA, ASSISTANT ATTORNEY GEN-

ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE,

ACCOMPANIED BY JACK GOLDKLANG, ATTORNEY, OFFICE OF

LEGAL COUNSEL

;Mr. Scalia. I embrac<^ the purposes this legislation was intended to

achieve. I have Jack Goldklang, an attorney in the Office of Legal
Counsel, with me.
Mr. Flowers. We welcome him. You may proceed as you see fit.

Mr. Scalia. Mr. Chairaian, I appreciate the opportunity to com-
ment on those bills.

Mr. Flowers. Well, without objection we will receive your full

statement. You may read whatever part of it you wish.

Mr. Scalia. Mr. Chairman and members of the subcommittee, I

appreciate the opportunity of providing you with the views of the

Department of Justice on H.R. 8231 and H.R. 3658. These bills differ

somewhat in coverage but their essential purpose is the same : To pro-
vide a means whereby either House of Congress may set aside regu-
lations issued by executive agencies.
The first of these bills, H.R. 8231, provides that proposed regula-

tions which imjDlement legislation shall not take effect for 60 days.

During the 60-day period either House of Congress may adopt a
resolution disapproving a legulation because it contains provisions
which are contrary' to law or inconsistent with the intent of the Con-

gress, or because it goes beyond the mandate of the legislation which
it is designed to implement or in the administration of which it is

designed to be used.

The other bill, H.R. 3658. is generally similar except that it estab-

lishes a period for disapproval which can be as long as 90 days, and
makes various exclusions from coverage based on the nilemaking pro-
vision of the Administrative Procedures Act, 5 U.S.C. 553, which the
bill would amend.
Thus interpretative rules, and rules relating to military and for-

eign affairs, agency management or personnel, or public property,
loans, grants, benefits, or contracts are not covered.
A further limitation is that the congressional disapproval procedure

in H.R. 3658 applies only to regulations which can be enforced by
criminal penalties.
We are opposed to both these bills, for reasons both of practicality

and of constitutional principle. As to the practical aspects, there are
a number of points to be considered. The bills would impose consider-
able delay upon the administration of any program dependent on cov-
ered regulations to be examined.

Surely a change with such important consequences can only be justi-
fied if it can be demonstrated that existing institutions are not per-

forming correctly. One would have to be clearly convinced both that
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executive agencies were issuing a large number of unauthorized regu-
lations and that the courts were failing to review these actions when
called upon to do so. I am unaware of any evidence supporting these

propositions and believe them to be entirely false.

Second, even if it were concluded that congressional review of regu-
lations was both necessary and a matter which I will address at length
later, constitutional, one would expect any steps in this new direction

to be narrow and experimental rather than—as these bills do—sweep
across the whole range of governmental activity.

Congressional review of Federal regulations is a new device ; exist-

ing samples date, as far as we can tell, from the last Congress. Recent
enactments of this sort have been designed to reach relatively specific

problems—petroleum allocation, Public Law 9.3-159; education stand-

ards. Public Law 93-526
;
and election campaign practices. Public Law

93-443. The lack of real experience under these measures counsels a

cautious, wait and see approach rather than a swift m.ove into omnibus

legislation of the kind proposed here.

Time should be taken to observe both the practical and legal effects

of the existing legislation before extending it to the full range of Gov-
ernment activity. As you may know there is litigation pending which

may provide some legal guidance in this area.

incidentally, neither H.R. 8231 nor H.R. 3658 takes any account of

the conflicting legislation now on the books. The Presidential tapes law

provides for a one House review within 90 days. Public Law 93-526
;

the emergency fuel provision requires that either House must have
at least 5 days, Public Law 93-159; the campaign finance law allows

30 days for a one House vote. Public Law 93-143 ; and the educational

amendment allows 45 days for passage of a concurrent resolution.

Public Law 93-380.

Are these provisions overridden by the present bills ? Presumably—
but not unquestionably—not. In any case the variances in the earlier

legislation demonstrate either that Congress has not had sufficient

experience to decide what kind of provision is appropriate, or that a

standardized provision is undesirable.

It is not clear how the present bills would work in practice. Existing
laws containing congressional review provisions simply provide for

disapproval by either one House or concurrent resolution; although
they may provide standards within which the Executive must act,

Public Law 93-526 concerning Presidential recordings, they establish

none for the Congress.
In other words, they purport to permit disapproval of otherwise

lawful regulations simply because Congress or one House of Congress
does not like them. By contrast H.R. 8231 and H.R. 3658 appear to be

attempts to judicialize this process by limiting Congress to a deter-

mination of lawfulness. I stress the word "appear" because the lan-

guage in which the bills are framed leaves some uncertainty.
On its face H.R. 8231 seems clearer in this respect. Section 2(b) au-

thorizes either House to adopt a resolution of disapproval because the

proposed regulation contains provisions which are contrary to law or

inconsistent with the intent of the Congress, or because it goes beyond
the mandate of the legislation which it is designed to implement or in

the administration of which it is deigned to be used.
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This is ]:)lciin enoiio:li—except that the stringino^ together in the dis-

junctive of similar phrases makes one wonder whether the mandate of
the legislation may not be something different from the intent of the

Congress, and whether both may be broader than the requirement that
the regulation not be contrary to law.

In short the language lends itself too readily to an interpretation
which would permit redefinition of the original intent or mandate.
The other bill, H.R. 3658, is more ambiguous. The proposed Ad-

ministrative Rulemaking Control Act begins with findings that the
executive agencies have often exceeded the intent of Congress in the
manner in which such agencies have administered various laws; and
that the executive agencies in the administration of any law should be
more responsive to the intentions of Congress in enacting such law.

Sections 2(2) and 2(3).
The sponsor of H.R. 3658 stated to this subcommittee last week

that his bill would give Congress the opportunity to disapprove the

proposed administrative rules which it l3elieves would exceed the in-
tent of the legislation that authorized their drafting.
However, the operative provision of the bill, which authorizes either

House of Congress to disapprove a regulation, does not establish any
standard for disapproval. We are left to speculate therefore whether
the findings that begin H.R. 3658 are merely formalistic prolog or
are meant to suggest the exclusive criteria by which Congress will act.

As a practical matter however, I do not think it really makes much
difference whether the language just discussed is meant to limit Con-
gress to a determination of the regulation's compliance with statutory
intent. Even if that is the goal. Congress is not equipped—neither by
procedure, training or inclination—to achieve it.

Congress is designed and established to make known its own intent,
not to ascertain what was the intent of someone else, even when that
someone else is an earlier Congress or the same Congress at an earlier

point in time.

However hard it may try to perform the latter function, I cannot
shake the conviction that it will end up performing the former. l^Hiat
is likely, I fear, is that we will be forced to cross the ever-shifting
sands of a congressional intent defined by separate and successive
Houses of Congress as they see fit. It will be a confusing and never

ending process of retouching legislative history.
The urge to improve on what one has supposedly finished—to fill

in gaps and correct mistakes—is often irresistible. Museums have
stories, many apocryphal, some true, of the vandal who is caught add-

ing paint to the work of a contemporary master.

Upon being apprehended the vandal turns out to be the artist him-
self, supplying a few afterthoughts. This may have its charm, but it

albo has its limits. What the museum bought was the artist's creation
at the time that he painted^ it. We would not want Picasso to return
after 50 years to cubify the' pictures from his blue period.
Once the canvas is hung it no longer belongs to the artist alone.

It becomes something for others to appreciate and interpret.
The same considerations apply to what—being swept along by the

strength of this analogy—I might term the artistry of Congress. It is

fundamental that statutes are construed by the courts with reference
to the circumstances existing at the time of passage.
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The interpretation placed upon an existing statute by a subsequent
group of Congressmen, or even by the same group that enacted it,

but at a later date, is not controlling. Unless this were the case, the

best evidence of the meaning of a statute would be testimony of the

legislators who enacted it—yet the courts have made it clear that

such testimony is not only not determinative, but not permissible.
As one court has observed, a legislature speaks through statutes,

and in cases where the statutes require interpretation, through com-
mittee reports and debates.

In other words, the language of the statute and the recorded state-

ments in its legislative history are the finished painting. If the con-

gressional review process envisioned by these bills is one in which the

Congress will debate the indications of varying intent contained in the

statutory language and the recorded legislative history, then at least

the nature of that process
—though not the entrusting of it to the legis-

lative branch of Government—will be in accord with established prin-

ciples of law.

I liave little expectation, however, that this is what is meant to occur.

And if, as seems to me, the obvious design of these bills, the Congress
is to create out of whole cloth, or even—the best that can be en-

visioned—to summon up out of its unrecorded institutional memory an
intent that is not apparent in the language or printed history of the

original statute, then correct principles of statutory construction will

be violated.

Those principles of construction are based now on sound considera-

tions. The framers created a process whereby both Houses and the

President were to have a role in creating legislation. Under the Con-
stitution the President may not only propose legislation, but also

veto it.

It is not enough that even both Houses of Congress agree to a new

interpretation of a statute after it has been passed. Presidents have
sometimes vetoed clarifying legislation on the grounds that, in their

view, the amendment did not clarify, but vitiated the intent of the

original act.

In such cases, the abortive action of the subsequent Congress did not

supplant the contemporaneous intent of the Congress which enacted
the legislation.
The pending bills, by permitting not merely the entire Congress, but

even one House, to interpret legislation already passed, would com-

pletely upset this system and commence a never-ending process of ex

post facto legislative history.
Indeed it is easy to envision a situation in which executive im-

plementation of a valid statute could be frustrated indefinitely, be-

cause one House of Congress favors or disfavors one alternative inter-

pretation while the other House disfavors the other, or favors it.

It should be apparent from the foregoing discussion that the prac-
tical defects in the present proposals are not technical or ac<?idental,
but stem from the basic inappropriateness, under our system, of the

separate House of Congress assuming the tasks which the bills con-

template. What is really at stake is the fundamental principle of

separation of powers among the legislative, executive, and judicial
branches.
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As our system operates Congress makes the laws, in as much detail

as it desires; the President executes those laws, with due regard for the

congressional intent; and the judiciary determines the President's ex-

ecution, including issuance of regulations, to be of no effect when it is

inconsistent with the laws or the Constitution.

This rough division of Government power is what the doctrine of

separation of powers is all about.

Both of the present bills disrupt this system in one way or another,

depending upon how the ambiguities discussed earlier are resolved.

If they envision Congress setting regulations aside on the basis of its

own notions as to what constitutes desirable enforcement policy, they
intrude upon the executive's functions.

If, on the other hand, they mean only to permit congressional re-

view of the executive's compliance with statutory intent, they intrude

upon the province of the judiciary. Either way, they carry Congress
beyond its proper function of making laws under article I of the Con-
stitution.

The fact that the judiciary will regard legislation of this sort as in-

fringing its powers is suggested by recent arguments before a three-

judge district court in the Presidential papers case, now pending.
Judge McGowan of the U.S. Court of Appeals for the District of

Columbia commented from the bench on the action of the Senate
which purported to override regulations issued by GSA.

Judge MoGowAX. Well, Congress passed a statute, did it not? Congress—and
by Congress, I mean the regular legislating process—passed a statute which
delegated the writing of regulations and set forth certain factors to be followed.

The question whether the Administrator's regulations comply with those fac-

tors is in the last analysis a judicial question. It is not what some Senate
committee says.

Mr. GoLDBLOOM (Justice Department). That's correct.

Judge McGowAN. Or what one House, even one House of the Comgress, says,
not acting in the regular legislative way.

Mr. GoLDBLOOM. That's right.
* * *

You can strike Mr. Goldbloom's comments as self-serving. Judge
McGowan's comments are the ones I call your attention to.

Mr. Flowers. It might be asserted that Judge McGowan 's state-

ments are self-serving also. It could be a case in which the judiciary
has infringed on the congressional power—but that is not at issue

today.
Mr. ScALiA. Yes, sir. [Laughter.]
The infringement of these bills upon executive power is even easier

to demonstrate from the very text of the Constitution. Indeed, it is

difficult to conceive of language and history which would make the

point more explicitly. Two provisions of article I, section 7, are

involved.

The Constitution provides, first, that every bill which passes the

House of Representatives and the Senate, shall, before it becomes a

law, be presented to the President for his approval or disapproval.
If disapproved, it does not become law unless repassed by a two-

thirds vote of each House. And if that were the only provision in the

Constitution, we would still have argument whether that provision
alone might not render improper what these bills seek to do.

But that is not the only thing the Constitution says about it.
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At the Constitutional Convention, it was recognized that Congress

might evade the bill veto provision by passing resolutions rather than

bills. During the debate on this clause, James Madison observed that :

If the negative of the President was confined to bills ;
it would be evaded by

acts under the form and name of resolutions, votes.

Madison believed that additional language was necessary to pin this

point down and therefore :

Proposed that or resolve should be added after bill * * * with an exception
as to votes of adjournment.

Madison's notes show that after a short and rather confused conver-

sation on the subject, his proposal was at first rejected. However, at the

commencement of the following day's session, Mr. Randolph, having
thrown into a new form Madison's proposal, renewed it. It passed by a

vote of 9 to 1. Thus the Constitution today provides
—not in clause 2 of

section 7, dealing with the passage of legislation which has its own

presidential veto provision, but as an entirely separate clause 3—the

following :

Every Order, Resolution, or Vote to which the concurrence of the Senate and
House of Representatives may be necessary (except on a question of adjourn-

ment) shall be presented to the President of the United States; and before the

same shall take effect, shall be approved by him, or being disapproved by him
shall be repassed by two-thirds of the Senate and House of Representatives,

according to the rules and limitations prescribed in the case of a bill.

It should be apparent from the wording of this provision, and from
its formulation, as a separate clause apart from the clause dealing with

legislation, that it was intended to protect the President against all

congressional evasions of his veto power, and not merely those that

were formally connected with the legislative process.
Of course, the fact that it refers only to concurrent resolutions, and

not to one-House resolutions, such as H.E. 8231 and H.R. 3658 w^ou'ld

provide, was not meant to sanction avoidance of the Presidential veto

by the latter process.
The framers probably would never have envisioned that a single

House would purport to take any legally effective action on behalf of

the entire Congress. In other words, the provisions of H.R. 8231 and
H.R. 3658 for a one-House resolution are not in literal violation of sec-

tion 7, clause 3, of the Constitution only because they contain, in addi-

tion to the defect which that provision addresses, the defect of being
an unlawful delegation of congressional power to one of its Houses.

As one scholar recently stated :

It verges on irrationality to maintain that action by concurrent resolution,

whereby Congress is at least held in check by its own structure, is invalid because
the veto clauses so state, but that the invalidity of a simple resolution, wherein
a single House acts without check, is more in doubt.

The purpose of the veto was not merely to prevent bad laws but to

protect against inroads by Congress of the kind represented by H.R.
8231 and H.R. 3658. Leading participants in the convention of 1787,

such as James Madison, Gouverneur Morris, and James Wilson,

pointed out that the veto would protect the Office of President against
"encroachments of the popular branch" and guard against the legisla-
ture's "swallowing up all the other powers."
In the Federalist Papers, Hamilton states that the primary purpose

of conferring the veto power on the President is to enable him to de-
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fend himself. Otherwise, he might be gradually stripped of his authori-

ties by successive resolutions, or annihilated by a single vote.

Though Presidents have repeatedly questioned the constitutionality
of congressional review provisions of the sort contained in H.R. 8'231

and H.R. 3658 they have sometimes signed legislation with such fea-

tures when they vieAved the remainder of the legislation as essential.

Justice Jackson wrote an interesting opinion on this and I commend
this to your attention. The argument suggests itself, however, that

i-epeated congressional use of such provisions, and occasional Presi-

dential acceptance, comprise a constitutional practice which estab-

lishes their validity. They cannot be so.

Custom or practice may give consent to A'ague or ambiguous con-

stitutional provisions, but it cannot overcome the explicit language of

the text—especially when that text is supported by historical evidence

that shows it means precisely what it says.
^Moreover, if one is to rely upon practice, it must be both generally

accepted and of long standing. Repeated objections have shown that

this is not a generally accepted practice. The objections have come
not only from Presidents and scholars, but on occasion from within

Congress itself. In debate earlier this month on the joint resolution

authorizing personnel in the Sinai, Congressman Eckhardt commented
on the provision allowing Congress to withdraw personnel by con-

current resolution.

He noted that under article I, section 7, such a resolution had to

be presented to the President :

If that language can be written more directly I would like to know how it

could be so written.

The historical record also shows that the use of resolutions of this

sort is not a longstanding, but a recent phenomenom. From the First

Congress through the 1930's resolutions were limited to matters in

which both Houses have a common interest, but with which the Presi-

dent has no concern.

They never embraced legislative provisions proper. That analysis
has not been done by the executive branch but was done by a Senate

rej^ort in 1897.

A concise formulation of the common undei'standing may be found
in Congressman jNIann's statement that a concurrent resolution has no
force beyond the confines of the Capitol. It was not until the 1930's that

enactments of the ])resent sort first appeared, see R. Ginnane, the Con-
trol of Federal Administration by Congressional Resolutions and

Committees, and not until very recently that they became fairly

frequent.

If, then, we are to give any credit to constitutional custom, we
believe that it argues persuasively against the validity of congressional
action by resolution. The tradition begun with the adoption of the

Constitution and continued uniformly until relatively recent years is

entitled to far greater weight than a disputed current practice.
Last April I testified before this same subcommittee on emergency

powers legislation. I noted at that time that the provisions in FT.R.

3884 for terminating emergencies by concurrent resolution presented
problems and that the Executive has repeatedly expressed the view
that use of such a device to offset executive powers is constitutionally

objectionable.
63-550—76——25
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I -was content at that time and in that context merely to note our

objections. When, however, I was asked to comment upon bills which
have as their sole purpose the establishment of a one-House veto

provision, I felt compelled to describe in some detail the seriousness of

the constitutional issues before you.
In last April's hearings, the chairman of this subcommittee specu-

lated that—
When the Supreme Court gets through with something noncontroversial maybe

they will turn to this.

Unfortunately we cannot always depend on the courts to solve our

problems. The answers in the present case are in my view entirely

clear, and Congress itself has a serious obligation to apply them. If it

does not the fears of the framers may be realized and separation of

powers may become an obsolete phrase.
For the reasons stated, we must oppose both H.R. 8231 and H.R.

3658.

Mr. Chairman, I appreciate your kind attention and even virtual

lack of interruption. We will be hai)py to answer any questions.
Mr. Flowers. You have made an excellent statement. You have done

your usual good job with a thorough analysis of the legislation. We
appreciate it. I appreciate your quoting the chairman of this subcom-
mittee although I don't remember saying that. After listening and

reading along with you on this statement, Mr. Scalia, I am inclined to

say that our system is fraught with a weak Executive. Maybe wliat we
need to do is to build up the strength of the Presidency so that he can
function properly in this complex world we live in.

You are not suggesting that there is any more power necessary under
the Constitution to afford us a strong Executive, are you ?

Mr. Scalia. I have not suggested that, Mr. Chairman, although since

you raise the point I may note my view that much of the concern
seems to exist nowadays that there has quite suddenly become—sudden-

ly occurred a vast transformation of the allocation of powers within
the Federal Government and the Executive is much more out of

control of the Congress than it once was, those concerns are simply not

supported by many of the facts.

We have gone through a terribly scaring period during which period
there may have been some problems of that sort.

Mr. Flowers. Those are very fresh on the minds of the members of
this committee.
Mr. Scalia. But the basic di\'ision of powers, the basic responsive-

ness and responsibility of the Presidency to the Congress, I don't think
is worse today than it was in the 1920's.

Something just came to my attention in connection with testimony
the other day which I had not realized. It was not until the 1940's that
executive branch personnel would appear as I am appearing today to

account for executive branch action to congressional committees.
Before that process was entirely one of written interrogatories from

the Congress to the Executive which would be replied to in writing.

Nowadays on any given day here on the Hill there is a large number of

high level personnel from the Executive coming before committees,
not just making statements but being grilled on what they have done
and what they propose to do.
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As I say—I think that is entirely good and that is a change from
what things were. I just don't think we should get
Mr. Flo^vers. I would say that the period which you are talking

about, was a period when we liad probably a very timid executive

branch that would not dare step out into the gray area of what was

congressional intent if it were not clearly shown by the law, I would

say that was pre-Franklin Roosevelt.

Jilr. ScALiA. Teddy Roosevelt sent the Navy to Japan and said let

Congress bring them back. I doubt whether Andrew Jackson was timid.

Mr. Flowers. But consider the degree of complexity in those days
as compared to these daA's, there was no EPA, no OSHA, we could

go down a shopping list that did not exist then. Really, we are not

talking about giving the Congress any new power.
The Congress has the power now to upset any rule or regulation by

amendatory process of basic legislation. We would not disagree with
that.

Mr. ScALiA. No, sir. If they want to amend it, they should move
right out and amend it. I am not asserting that the Presidency does not
have more power today than it did in the 1920's. The entire Federal
Government does. The thing that has changed the most is a drastic

change largely through court derisions in what was thought up to

that point to be a rather strict prohibition against delegation of author^

ity by the Congress.
We have had delegation to the Presidency by the Congress since the

1020's of considerable powers under broad and unspecified guidelines
from the Congress. Telling some independent regulatory areas for ex-

am.ple to regulate communications and power in the public interest
with very little other specificity.
That is something that has happened since the twenties. But it does

not go to whether the Congress has the power to stop anything. Con-
gress absolutely has the power to set forth more specified guidehnes
or to alter an}i:hing the agency does.

Mr. Flowers. We are talking about facilitating the use of a power
that exists and allowing one House to do it rather than both Houses
which would also be subject to the Presidential veto. I recall that you
noted the discussion earlier this year of the constitutional problem.
I frankly personally don't think it is a problem.

I think we already have that kind of provision in enough basic

legislation that I cannot foresee a court upsetting such a pro^'ision.
But that is something that can be argued in another forum at another
time and probably will be at some point.
But really if the Congress has delegated all of this legislative power

through looselv drawn legislation, that I agree with vou has been the
case in the recent past particularly, it would seem that the veto power
over administrative rules would really just be another aspect of the

amendatory power that Congress inherently possesses.
I don't see really why the fear exists on the part of the executive

branch to the Congress exercising this type of overview. It is essen-

tially an oversight process.
^Ir. ScALLA.. Well, it g<$.\.% back to the separation of powers and the

Constitution. You say it is an amendatory power, but when the Con-
gress wants to amend a statute, it is not only clear in the Constitution
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but the accepted practice that it passes a statute amending the earlier
statute.

Mr. Flowers. If the Congress were more explicit in the basic legis-
lation there would never have been any power vested in the executive
branch to promulgate rules and regulations.

Mr. ScALiA. That is true. That is at least a minimal restraint upon
Congress and not to make its delegation too broad and unspecific. I

agreed with the point you were making earlier that legislation of this
sort I think not only does not help but actually worsens the basic

problem which is the lack of specificity in the original legislation.

Legislation, to give a few examples, such as NEPA. The agency
themselves have not come swinging into environmental protection
saying let's grab some power from the Congress. They themselves
are very aware of the lack of adequate guidelines they have.

jNIr. FL0^VERS. We have shifted our decisions to someone else.

Mr. ScALiA. You say protect environment but everytime you protect
environment you hurt something else.

]Mr. Flowers. The biggest problem with this approach is we might
tend to be more lax in the basic legislation. I think that is one of the

biggest failings of legislation as far back as I can remember in Con-

gress. If the Congress has this easy access to a veto of the rules and

regulations, then we might tend to shift that burden more to the
executive branch and then come back and oppose rules and we don't
like.

]Mr. ScALTA. I also think, INIr. Chairman, that what you are giA'^ing

up by ):)assing generalized legislation without any specific giudelines
is consideration by the entire Congress. "\Yliat you are retaining by
keeping this kind of a strength is not consideration by the entire

Congress nor realistically even consideration by one House.
This process is essentially going to be implemented by the commit-

tees just as the general oversight process is. That to my mind is no
substitute for the entire Congress making a hard political decision.

Instead of passing a law that says there shall be no sex discrimination

in Congress, making the decisions as to what that means.
^Iv. Floavers. I yield to the gentleman from California, ]\Ir. ]Moor-

head, and then Mr. Kindness.
Mr. ]\IooRiiEAD. Thank you, Mr. Chairman.
yVe were talking earlier about the separation of powers in Govern-

ment. It seems to me that in recent years, so many of our powers,
normally congressional powers, have been taken over by the courts—
the civil rights rulings, the busing rulings against cities and so forth.

The delegation of authority to the various administrative agencies of
Government has also occurred.

It would seem that this legislation aims merely at taking back some
of that which has been delegated in the past. Would you comment on
that ?

Mr. ScALiA. My initial comment would be I have enough trouble

defending the executive without trying to speak for the courts as

well.

But I don't think the courts—tlie courts will have the last word on
this matter. I don't think that there is any way if the courts are bound
to run away with your legislation, I don't think there is any way that
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this provision can stop tliem because I think a court will find, if it

chooses to, that the subsequent action by one House of Congress vras in

fact an accurate indication of what the original intent was.
Mr. MooRHEAD. At least seven States have adopted this kind of pro-

cedure, maybe more. Representatives of two of the State legislatures
have come in and told us it is working very well. There is apparently
no difficulty with court action.

I wondered, if it is so contrary to the Constitution, why that has not

occurred ?

Mr. ScALiA. I suppose the answer I would give to that is the alloca-

tion of powers among the three branches of government is not the same
in all the States as it is within the Federal Government. As you know
some States have a very strong executive, much stronger than the
President within the Federal system.

Other States have a relatively weaker executive and a stronger
legislature.
Mr. MooRHEAD. But they are very similar to the Federal in most every

instance.

Mr. ScALiA. The formal structure may be but as far as the actual

balance of powers as it has worked out over the years, my impression
is

Mr. MooRHEAD. The State of Michigan is one of the States that is

involved. In that State there is a relatively strong executive. It has the

separation of powers, very much like the Federal system. It is not a
small State. It is one in which
Mr. ScALiA. I do not deny that a sytem like this can work. A system

of parliamentary government can work and works in more countries
than our system does whereby the Congress cannot only review regu-
lations but in effect the Congress would decide who is running the ex-

ecutive branch.
It just happens not to be the worst we have chosen and the wording

of the Constitution on the point could not possibly be any clearer. If
one were to lay back and ti-y to imagine to himself if the original fram-
ers envisioned these precise bills and wanted to prevent them, what

language would they have adopted.
I can hardly imagine anything clearer than what they said.

Mr. MooRiiEAD. On page 2 of your testimony you cite delay that
would be caused by this procedure. Do you think 60 days is really that
unreasonable ?

Mr. ScALiA. Well, it is not just the 60 days or 90 days under the other
bill but it is also the process when the Congress disapproved it of going
back to the drawing board and trying to get up new ones and coming
back again. "Wliat you have added really is a new stage of review,
whether it is judicial-type review or not, a new stage of review in a

j)rocess which already has a number of stages.
This has been one of the criticisms of our judicial process

—that it is

so multitiered that it takes too long to get regulations through. That
is not the direction in which we have to go.
Mr. MooRiiEAD. On page 6 you say the Congress is equipped neither

by training nor inclination to do this job. Would you say the Congress
does have the will to carry out its own legislative intent?
Mr. ScALiA. To write statutes, certainly. But what I am saying is

that Congress is not equipped to do the job of analyzing what was the
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legislative intent of an earlier Congress. Realistically, that is not what

you gentlemen are here for. It is not what you do well nor what I think

you are inclined to do.

You are here to write laws, to oversee the executive branch, but not
to sit down like a judge—let's look at the books and study all the state-

ments of intent and so forth.

This is lawyers' and judges' work, not legislators' work whose job is

to write new legislation, not to analyze the old.

Mr. MooRHEAD. It is done all the time. If you read the Congressional
Record, you will see that type of work increasingly occupies a substan-

tial portion of our time. That is, analyzing what the intent was of pre-
vious legislators.
Mr. ScALiA. I don't say, Congressman, that some Members of Con-

gress might not do it better than judges do it or anybody in the Jus-
tice Department trying to write a legal memorandum on the point.
But it strikes me as not real legislative work.

I mean no disrespect by it but it does not seem to me what you peo-

ple came up here for.

Mr. MooRHEAD. "Wliat would you think of placing a time limit in

this legislation, to see how it works ?

Mr. ScALiA. I think I would favor that although I would favor even
more taking a close look to see how the examples of similar legislation
which are now on the books are working before you extend the principle
to new fields. As I indicated in my testimony, those examples were only

passed by the previous Congress.
It would be worthwhile it seems to me to see how they operate.
Mr. MooRHEAD. I am not trying to tear down your testimony. I am

trying to bring it out. We appreciate the thoughtful observations you
have. But we do want to make sure that we have all the information. I

did not want you to get the wrong idea. I gather you are saying that

Congress has no role in this rulemaking process and because the rule-

making process is so important and is so complex in nature. I can't quite

accept that point of view.

Mr. ScALiA. Well, I don't really believe that Congress has no role
in the rulemaking process. Three years ago or so, I can show you a

speech of mine when I was at that point chairman of the Administra-
tive Conference decrying precisely the fact that Congress has not given
enough guidance to rulemaking, that the agencies don't know what
they are supposed to do.

I believe Congress has the most important of all functions in rule-

making and that is to tell the agencies with some specificity what the
rules are supposed to achieve, not just a generalized rule such as pre-
venting sex discrimination or protecting the environment.

I think that is an enormously important role. The problem is it has
to be done before the legislation is let go. Once it is let go, under our

system, the executive branch is charged with implementation.
Mr. INIoorhead. You say the Frame rs of the Constitution probably

never envisioned that a single House would purport to take action on
behalf of the entire Congress. For many years, the Reorganization Act
of 1939 was in effect and it permitted either House of Congress to disap-
prove a Government reorganization plan.
Was this procedure unconstitutional ?
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Mr. ScALi^v. Yes. sir. I would have my doubts about the validity of

proceeding in that fashion.

Mr. MooRHEAD. Why have the courts never ruled on such a vital

issue?

Mr. ScALiA. No one asked them to.

Mr. MooRHEAD. If constitutional lawyers felt there was a serious

question about it, it is difficult to understand why it never came up.
Mr. ScALiA. There have been articles written about this. There are

various degrees of clarity of the violation of the principle of article

1, section 7. The Reorganization Act is certainly less clear a violation

than these present proposals which subject all generalized implementa-
tion of legislation to subsequent congressional approval.

I think this is a much clearer case. But personally I think the Re-

organization Acts are suspect to the same degree.
Mr. MooRHEAD. I wish to thank you for coming. You have given us

a great deal of information to ponder in our consideration of this

legislation.
Mr. Flo^vers. I recognize the gentleman from Ohio, Mr. Kindness.
Mr. Kindness. Thank you, Mr. Chairman.
I thank you for a very excellent statement. Your testimony suggests

to me that the proper way for the Congress to proceed in matters of

this nature is to overturn objectionable regulations by repealing the

statutory provisions that authorized the objectionable regulation and,
also, by legislating in more detail. But, if the Congress attempts to

legislate in such detail about some of the complex matters that have
been the subject of legislation in recent years, we might never get a bill

passed.

That, in turn, might be a blessing to the Nation. But I would like

to ask about alternative means of achieving this sort of control over
the manner in which laws are administered and ask for your com-
ments on a couple of points. Could the Congress provide for and call

upon the executive branch and the independent agencies to promul-
gate proposed regulations prior to the enactment of the statutory pro-
visions, and thus provide some timely input into the legislative

process ?

Mr. ScALiA. Yes. I believe that there are statutes on the books now
which require that legislation

—that regulations will not go into effect

until a certain time period has elapsed, within which time period Con-
gress may pass legislation preventing those regulations from taking
effect or altering them in some way or another.

I have no problem with that. Congress can say whenever you
promulgate regulations, they won't be effective until a certain time

passes. That would achieve the same thing as these bills except that
it would require the concurrence of both Houses of Congress, and it

would be subject to the Presidential veto.

That is the way the legislative process is supposed to operate.
Mr. Kindness. Another alternative would be for the Congress to

provide tliat all regulations that are not codified within a specific

period of time would expire.
Mr. ScALiA. I suppose that could be done, but I think it would be a

very risky business unless the Congress is prepared to undertake an
enormous study of some of the regulations governing some technical
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aspects of communications, for example, because FCC matters are

tremendously complex and even detailed.

I am not prepared to wade in and say whatever I am not convinced
of automatically disappears.
Mr. Kindness. You would have a great amount of uncertainty about

this?

ISIr. ScALiA. I would not feel comfortable in your position letting

something die without letting
—knowing more about it than you will

have time to acquire.
Mr. Kindness. We might avoid the enactment of a whole lot of un-

necessary legislation, wouldn't we ?

Mr. ScALiA. As you know, the chairman wanted to know whether
I would support the President's statement on this general area of

regulatory reform. I think everything I have said is in accord with
the direction he recommends which is simplification by elimination of

regulations in those areas where we don't need regulation.
I view these proposals as going in the opposite direction, creating

a new tier of regulatory review at which tier all of the participants
in the rulemaking, the proper industry people, the public interest

people and whatnot, will then move from the agency
—

right now they
move from the agency to the courts.

Under this proposal they will go from the agency to the Hill and
then to the courts. It is not my view of how to simplify it. To simplify,
write clear legislation in the first place and if there is a dispute as to
what ought to be done, maybe that means the society does not want
the legislation because society can't make up its mind.
That is the very function of the Congress which function is not

served by a single committee or a single House of Congi-ess looking
at legislation. If the full Congress can't agree on what ought to be

done, maybe nothing ought to be done.
Mr. Flowers. Mr. Minge ?

Mr. MiNGE. Thank you, Mr. Chairman.
Your last comment was that "If Congress can't agree on what ought

to be done, perhaps nothing should be done." Isn't it accurate to view
this bill as simply saying the same thing in different words ? If Con-
gress cannot agree that a particular rule is good, we should not have
the rule.

Mr. ScALiA. Congress has agreed. Congress said originally I agree to

whatever the President or an agency chooses to do so long as it is di-

rected toward this goal. It says that when it adopts legislation with
broad and unspecific pro^'isions in it. What these specific provisions do
is attempt to enable it to take back that delegation without the Presi-
dent's consent and without the consent of both Houses of Congress, just
one consent of one House of Congress.

If this were changed so that^Congress says we can't agree, then I
would have then no objection to it. But that would require both
Houses of Congress saying it and their saying it being submitted to the
President for his constitutional veto prerogative.
Mr. MiNGE. This legislation would have to traverse just that route.
Mr. ScALiA. That is so. So the President vetoes it and his veto is

overridden.
Mr. Minge. We have complied with the Constitution.
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Mr. ScALiA. I hardly think so. That reasoning would say you could
take any power from the President, whatever, so long as you do it and
lie vetoes it and you override.

]\Ir. ]MixGE. There is some argument that can be made along that line.

You spoke in quite highly
—spoke highly of judicial review as a tech-

nique for insuring that rules comply with congressional intent. I think

judicial review is important but the executive branch and I suppose
primarily the Justice Department has strongly opposed some forms of

judicial intervention in this area. For example, would you recommend
that preenforcement judicial review of rules and regulations be au-
thorized across the board by Congress ? Would the administration ob-

ject to that ? Would it object to a broadening of the standing concept so

public groups can litigate and so we would not have to trouble the

Supreme Court vrith the issue ?

Mr. ScALLA. I don't think we have to agree. There is preenforcement
of most rules within the Federal system right now. That is a loss of one
battle concerning vour oversight.
Mr. MixGE. The Justice Department and the agencies still litigate

the issue. They have not given up.
Mr. ScALiA. They litigate unsuccessfully to the extent that they liti-

gate. I am not aware of what the litigative practice is on the point. In

any case, whether the review comes before or after the rule is promul-
gated, the point it seems to me is that the courts will strike down a rule
that is out of accord with the congressional intent of the legislation
that existed at the time the legislation was passed.
To the extent this legislation provides for Congress to do that, it is

not providing for anything that does not already exist, it is just putting
that function in a different branch of government and in a branch I
don't think the courts will be content to leave it with.

I very much doubt whether they would permit a subsec{uent one
House determination to prevail over what they themselves independ-
ently decide was the intent of the original Congress that passed the

legislation in question.
Mr. MixGE. I would like to observe that "iudicial review is highly

desirable but ni practice it does not always work as well as one might
hope. It certainly involves delays. If one cannot obtain preenforce-
ment judicial review, he must risk the imposition of penalties or loss

of grants in order to test validity of rules. Most people are reluctant
to nin those risks.

You can multiply the problems of judicial review.
One is left with the question, how should we best handle this?

Maybe we should try two or more approaches simultaneously. This
legislation is one possible alternative approach.
Mr. ScALiA. Bear in mind, Mr. Minge, this legislation does not as

I read it preclude judicial review. You go from the Halls of Congress
to the law courts when you are done in the Congress. It is not as though
you are getting rid of the length and difficulty of the judicial process.
Mr. MixGE. I am aware of that.

Mr. Flowers. Thank you very much, Mr. Scalia. We look forward
to your next visit with us.

Mr. Scalia. Thank you very much, sir. I enjoyed being here as
usual.
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Mr. Flowers. We are nmnincf short of time. Our next witness is

our former colleague and old friend, Mike McKevitt, also formerly
in the executive branch of our Nation's Government, and now working
another side of the street.

Mike, it is good to see you.
You are particularly welcome here today. We hope things are going

well with you. We will be happy to hear what you have to tell us today.

TESTIMONY OF HON. JAMES D. "MIKE" McKEVITT, WASHINGTON

COUNSEL, NATIONAL EEDERATION OE INDEPENDENT BUSINESS

Mr, McKevitt. I would like to ask in the interests of time and wit-

nesses behind me that unanimous consent be afforded me to include

my remarks in full in the record.

"Mr, Flowers. We will extend that to you.
Mr. McKevitt. Thank you. I have very strong attitudes about this

legislation not only on behalf of my client, the National Federation
of Independent Business, for which I serve as Washington counsel,

but because of my past experiences formerly as general counsel to John
Love in the Wliite House when he was head of the Energy Council,
and also attitudes developed while district attorney in Denver and

prior to that assistant attorney general for the State of Colorado.
You have to consider not only constitutional questions

—and there

are some delicate constitutional questions
—but there are some practi-

cal questions.
I would begin by stating that I think this legislation is sorely

needed and I say so personally and on behalf of the National Federa-
tion of Independent Business. From a legal aspect I shudder when
we talk about growth of Government, I recall a time when there was
a serious question about whether an administrative agency could even
draft a criminal penalty.

I as a district attorney refused to ever prosecute an action that was
not drawn up by the State legislature. There is still a great deal of

legal decision that states any such laws are unconstitutional. I think
that this even would preempt a need for the Levitas measure so far as
this legislation is concerned.

I think, looking back historically, it is something we ought to give
serious consideration to. I recall our experiences before as district

attorney, we questioned in the attorney general's office and never pro-
scribed to that procedure in the State of Colorado,

I recall other experiences as assistant attorney general—a case we
had to take which I argued in the U.S. Supreme Court, and that was
whether the U.S. Red Cross was an agency of the U.S. Government.

It hung on this question of what did Congress mean, and it hung on
a statement in the House, this doesn't include the American Red Cross,
does it ? Had we had the Levitas or Clawson bill, this would have been
resolved without an appeal to the U.S. Supreme Court.
With all due respect to those gentlemen across the street, I don't

think they understood the issue because the American Red Cross came
back a year later and asked for reconsideration and wanted to be
covered.
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The point of it is the fact that I thinli if Congress creates as they

do, they not only have the power but I think they have the obligation

to review what they create. Maybe this is new constitutional thinking,

but as a practical aspect I think it is sorely needed.

I think that too many of us on the House floor m the past wondered

if we were creating a monster. With all due respect to the Picasso sen-

timent maybe there are some artists that would like to redo their work

and find out what did they really create and maybe perfect it.

A classic example right now is the Magnuson bill which is overdue

as far as rules are concerned, and there is a great deal of concern as

to what will come out of it. Recent history would bring out the abuse

of OSHA. I dont want to revisit the horror stories which I heard as a

member of the House Small Business Committee.

We are all aware of them. We should be thinking about things that

alleviate this. The point that concerns me is this : There is a degree
of hostility towards Congress, as I saw when I went into Justice. I

had some nightmares there, since I was John Dean's successor.

The fact is we know best, according to them. I think it is time Con-

gress reached out and pulled back some of its power and also a certain

amount of its obligations. I see this finally coming back to economical

and practical aspects. You talk about the bigs, big labor, small, govern-
ment. What about small business, labor, and government? We don't

have the manpower to respond to a variety of all regulations. You do

get hit sometimes by an indifference, by too much bureaucracy on this

thing and it is not just where—with all due respect to the former gen-
tlemen who testified—where it would funnel back to a particular
committee or a subcommittee or the counsel thereof.

Many of these counsel are very responsive. In addition to this, it

would be a variety of members across the country when this is pend-

ing who would get an input from tlieir constituents who would in-

quire of that particular subcommittee and say we see no potential
abuses here.

As a result of it, 1 think it would give Congress an excellent oppor-
tunity to review what it had created to make its art work even more

perfect if it was good in the first place. That is the sum and substance
on my feelings on it.

Mr. Flowers. Mike, I would agree that it would emphasize the

oversight function in a way we don't have it now. There is a growing
awareness as you have observed—^and I commented on this earlier—
in the Congress to really exercise oversight.

I think it is a welcome sign for the American people. I was joking
with jNIr. Scalia about the power of the executive branch. His state-

ment would lead you to believe that we have government by legisla-
tive fiat in this country and it is—nothing is further from the truth.
The push for this type of legislation comes from a feeling on the

part of many legislators that we have lost the reins of government.
We have government by executive fiat and we want to change that and
reacquire the kind of balance that ought to be and ought to have been
in this country since the beginning.

I thank you for being with us, Mike. It is always good to see you.
I call upon my friend from Ohio, Mr. Kindness.
Mr. Kindness. Thank you, Mr. Chairman.
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I appreciate your testimony here today very much. It supports the

line of thinking that is becoming dominant throughout tlie country. I

AYOukl like to ask your reaction to the two alternative suggestions that I

asked Mr. Scalia "about. First, the possibility that the Congress might
codify all regulations and that there would be a time limit on the life

of noncodified regulations.
Is that a practical approach in j^our view ?

]\Ir. McKevitt. I question how much your colleagues would want
to put up with it. It is another way of approaching the problem. You
are saying specifically guidelines or codifying the regulations them-
selves ?

Mr. Kindness. The regulations.
Mv. McKevitt. Anything that has an elected body reviewing the

regulations before they go into force and effect is sorely needed.

Mr. Kindness. The other alternative of Congress calling upon
executive branch and independent agencies for their input by way of

regulations prior to enactment ?

Mr. jMcIvevitt. That is a sound suggestion as well. I would hope you
will receive their cooperation. Sometimes you will run into indifference

or arrogance. I think maybe it is a matter of crossing the bridge,

getting them to work with staff counsel on the Hill side. I think there

is another practical aspect. Sometimes it is the only gut situation.

Until you are faced with the reality of it, the enactment of a law,
some people don't come out of the shoot and say this affects me this way.
That is a practical problem.
!Mr. Kindness. Thank you very much for your responsiveness and

for your testimony.
Mr. McKe\t[tt. Thank you.
]Mr. Flo\vers. IMike, thanks a lot for beino; with us. "We will cer-

tainly take into consideration whatever you said here today.
Mr. ]McKevitt. Thank you, ISIr. Chairman.
[The prepared statement of Mr. McKevitt follows:]

Statement of James D. "Mike" McKevitt, Washington Counsel to the
National Federation of Independent Business

Mr. Chairman, I would like to thank you for the opportunity to appear before
your Subcommittee in support of the legislation which would provide Con-
gressional review of the rules and regulations proposed by executive agencies.
From my perspective both as a former Member of Congress and as Washington
Counsel for the National Federation of Independent Business (NFIB), I can
say that this proposal merits enactment.
As a former Member of Congress, I know the frustration of trying to deal with

constituent complaints that flow from the mindless petty rules and regulations
put down by faceless bureaucrats who never have to fill out all the forms that

they are constantly devising for other people.
I know that in recent years Congress has come under a great deal of criticism

for various reasons, but the fact remains that Congress is a great deal more
responsive to, representative of, and accountable to the general public than any
non-elected Federal bureaucracy. In addition, the entire legislative process is

becoming more and more open and accessible than it ever has been.
From my position as Washington Counsel for NFIB, which is comprised of

430.000 member firms across the country—the largest group of its kind in the
United States representing business firms—I remain in contact with countless
small businessmen throughout the country who face the daily harassment that
comes from trying to comply with regulations that are not only nonsensical
but too often cannot even be discovered. All the businessman knows is that if

he is not in compliance he might well be subject to costly fines and assessments
for his alleged violations.
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Rules, regulations and iwllcies are decided without his input and in many cases

they damage his competitive position.
Within the Federal government, small business is often an afterthought. Its

needs and interests are too often lost in the maneuvering of big business, big
labor and big government for advantage over each other.

Small business does not have the resources to hire the accountants, lawyers,
and consultants needed to cut through the jungle of red tape and intrigue so
it can play the Washington game on an equal footing with the big boys. Xor
does it have the resources or the time to fill out nonproductive forms and paper-
work and comply with unneeded regulations that are based on nothing more
than the whims of the Federal bureaucracy.

Something must be done to protect the small, independent business community
from these costly and damaging mistakes of the bureaucracy. Something must
be done before the mistakes are made, not after small firms across the coinitry
are forced to close their doors as a result of them.
The most glaring example of this destructive procedure is the enactment and

implementation of the Occupational Safety and Health Act (OSHA). It was
written by big labor, aimed at big business and implemented by big government,
all without the slightest consideration for its impact on small, main street-type
businesses.
Once the legislation was enacted the Department of Labor bowed to union

pressure and implemented it so quickly and so unfairly that it set off a tumultuous,
angry reaction in the small business community that is still raging today.

It took two volumes of the Federal Register to publish the OSHA regulations
and these referred the reader to over IT linear feet of reference material. A
small businessman was expected to be familiar witli these regulations and to com-
ply with them, yet the D.O.L. did not provide any sort of guide or checklist and
could not even supply a copy of the regulations to a small businessman who
wanted to take the time to review both volumes. Those who wanted to comply
were stymied because they couldn't even ask for assistance without exposing
themselves to inspection, citation and fine. This coupled with the gestapo tactics

of some inspectors make OSHA intolerable.

Some of the regulations that were incorporated in tliis fashion and enforced are :

Requiring fire extinguishers to be placed at eye level ;

Requiring split toilet seats in all restrooms ;

Requiring two restrooms in businesses that employ both men and women,
even if they are husband and wife ;

Forbidding the use of ice in water coolers ;

Subjecting employers to citation and fine for employees not wearing
hardhats or protective glasses even though they had been told to do so ;

Requiring roll bars on farm tractors ;

Requiring ladders over 20 feet tall to be tied at the top and prohibiting
climbing them until they are secured. How?

These are just a few examples of the poor planning and lack of practical input
into these regulations. Yet, the small business is still responsible for obtaining,
comprehending and complying with them. Nobody questions the need for a safe
and healthy work place, but we can question the need to comply with unnecessary
and counterproductive regulations. Their cost in consultants' and lawyers' fees,
lost production time and compliance cannot be estimated, but in August the

Department of Labor proudly announced that "from its inception on Anril 28,

1971, through May 1975, OSHA made 241,740 inspections resulting in 168.143
citations alleging 870,683 violations, with proposed penalties totalling $21,994,202."
In Jime 1975, this figure was increased by $894,367. In other w^ords, in just four
short years OSHA cost the small business community nearly $23 million in fines
alone.

Other instances of Federal regulations disregarding the impact of their actions
on small business are numerous. A sampling of these are :

Federal Energy Administration Emergency Allocation Plans, which blatantly
favored large firms with their own fuel storage capacity. These firms were assured
of an ample supply of fuel for the needs of their business while small firms
without this capability were left to fend for themselves with other consumers
in the long lines of the pumps. This was a decided competitive advantage for
the bigger firms.

Pure food and environmental laws (Wholesome Meat, Wholesome Poultry,
Clean Air and Clean Water Acts) required substantial change in physical plants,
facilities or equipment to comply. Large firms could not only use this'as an excuse
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to modernize, but had ready access to the tax-exempt public bond market to raise

the necessary capital for compliance. Small, marginal firms couldn't afford com-

pliance or couldn't meet arbitrarily set deadlines, or when they could they had
to borrow privately at exorbitant rates and many were forced out of business.

Employee Retirement Income Security Act (ERISA) regulations have

completely crushed the hopes of many small firms that had intended to estalilish

their own pension plans. Additional paperwork and red tape cost some firms, the

very smallest, over $700 per employee in added costs (the average is over $300)
and has forced many small employers to drop their plans entirely.

The legislation you are considering is an important first step in making the
administrative process more responsive. I would add that it is not just business

groups that are affected. Environmental groups, consumer groups and public
interest groups all have an interest in making government more accountable.

Failure of accountability only contributes to the continuing decline of credi-

bility of our Federal government. The private citizen who has run afoul of

some rule or regulation and searches in vain not just for a remedy, but even for

someone simply to hear his case, is not going to have much faith in the concept
of government "for the people".
The bills you are considering will not magically eliminate all administrative

and bureaucratic problems. They will, liowever, provide a Congressional remedy
in those cases where administrative rulemaking clearly goes beyond that which
was contemplated by Congress in the first place.

Mr. Chairman, on behalf of NFIB and as a former Member of this House, I

would like to commend you for holding these hearings on this legislation and
strongly urge that you report this legislation favorably and quickly.
Thank you.

Mr. Flowers. Our next witness is Dr. Leo J. Gehrig, senior vice

president of the American Hospital Association. We do have a time

problem. I am sure you will help us with it, Dr. Gehrig.
Please proceed, sir.

TESTIMONY OF DR. LEO J. GEHRIG, SENIOR VICE PRESIDENT, THE
AMERICAN HOSPITAL ASSOCIATION

Dr. Gehrig. I represent some 7,000 member institutions and I would

say briefly we truly appreciate and thank the committee for this

opportunity.
I have a longer statement I would like to submit for the record.

Mr. Flo^vers. Without objection we will receive it and permit you
to proceed as you see fit.

Dr. Gehrig, Our association wishes to commend this subcommittee
for holding the hearings and considering this issue. We especially
commend the principal sponsors of the two major bills, Representa-
tive Elliott Levitas of Georgia and Eepresentative Del Clawson of

California, as well as the many cosponsors of their excellent proposals
to deal with this very difficult issue, and you, Mr. Chairman, for your
bill, H.R. 10194, which amends the APA and removes the existing
exemption.

In the course of our full testimony we seek to briefly discuss some
of the problems that the hospital field faces with the regulatory proc-
ess at the present time

;
to give some indication of the magnitude of

the issue; to review some aspects of the bills, H.R. 3658 and H.R. 8231,
which are before you ;

and finally, to provide a series of recommenda-
tions for the committee's consideration in reporting out legislation
on this matter.

During the past decade hospitals and other health care providers
have been hit with a barrage of governmental regulations which, as
the committee knows, have the force of law.
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These regulations are developed and promulgated by a wide variety
of governmental agencies, boards, and departments in the executive

branch. Incidentally, these governmental regulations promulgated at

the national level, are joined at the point of delivery of health care—
the community hospital

—by other national voluntary and State and
local governmental regulations.

I indicated this only to point up the fact that the community hos-

pital which each of us looks to for care is struggling to meet the needs

and demands for health care by its community and is also dealing with

a host of regulatory requirements with which it must comply.
Administrators and boards of trustees of such hospitals, which I

am representing to you today, are not naively seeking to do away with
all regulations, but they are clearly and loudly saying that essentially
there be improvement in the process by which regulations are devel-

oped, promulgated, and that the regulations be more adequately
reviewed for consistency with law and congressional intent.

The first 8 pages of my statement describe a few recent examples
of regulations of concern to health care providers which have in the

recent past raised very serious questions as to their consonance with
law and the intent of Congress.
' In midsummer of this year, the Health Subcommittee of the House

Ways and Means Committee held the first oversight regulation hear-

ings in my recall. The discussions in this hearing were limited to four

regulations, each of which is more adequately described in my
statement.

It is important to note that by the time that hearing occurred on
June 12, three of the four issues were under litigation. At this time
two of the regulations have been withdrawn as a result of court action

;

one is still in the courts
;
and the fourth is being changed in a legisla-

tive bill which is soon to be reported out of the Ways and Means
Health Subcommittee. These are real problems.

Existing oversight review of regulations, while helpful, is limited
to but a few isolated examples of significant issues and is inadequate.
Actions resulting from such oversight reviews even when corrective

action is taken have for most understandable reasons, only been com-
pleted long after the regulation is implemented and much damage is

done.

The action of confrontation in the courts, this committee is aware,
has become increasingly used to deal with issues on which the execu-
tive branch of government has appeared to exceed its authority. This,
too, is an unsatisfactory routine solution and it is slow and costly.
One of the examples I cited was an administration cost-cutting

action to discontinue the nursing cost differential for aged patients
under medicare. This unlawful action was taken without any sub-

stantiating evidence for it and occurred despite the fact that during
the brief comment period, many responses from across the country
provided data which pointed out to the executive branch the inappro-
priateness and unlawful aspects of the regulation.

It was also promulgated despite the fact that H.R. 7000, introduced
by Congressman Mark Hannaford, which would have prevented this

regulation from taking effect, was cosponsored by almost one-half of
the House of Representatives. Early this fall, action of tlie courts
resulted in a judgment that the regulation was unlawful and finally
resolved the issue.
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We believe that the bills before you provide a more effective and

efficient way by which continuing congressional review can be car-

ried out to' assure that regulations which are promulgated will be

consistent with the congressional intent and the statutes on whicli

they are based.

Our testimony on pages 8, 9, 10 details some of our problems such

as the exception of loans, grants, benefits, or contracts from the APA
which automatically exclude many of the regulations of key impor-
tance to us.

Also indicated is our recent experience of totally inadequate time

periods for comments. Regulations which have required months and
in some cases a year or more for development cannot be analyzed and

constructively commented upon in tlie usual 30-day period.
In fact, that 30-day period shrinks dramatically to barely more

than 2 workweeks when one recognizes the necessary time for the

Federal Register and mails to disseminate basic regulations to all

parts of the country and similarly to transmit comments back to

executive agencies, regulations that are complex and have taken the

executive branch a year or more to develop, and we are given a 30-day

period.
If you look at the practical aspects, the mails to the interested

parties, the Federal Register publication and comments, it is a 2-week

period obviously.
Tell us how to fix it. We have gone to the Secretary of FIEW in the

past with very little avail. We have more recently talked to Secretary
^lathews, and we are hopeful you will be sympathetic to our problems
in this area.

We want to work together on it. Frankly, an issue this important
should not be left to the concern and sympathy of one man. I believe

the Administrative Procedures Act ought to take some cognizance
of this area.

The following specific legislative recommendations for inclusion in

a bill to deal with this complex and important issue are recommended :

1. Reforms in the rulemaking process should be incorporated in

the Administrative Procedures Act.

2. The exemption in the Administrative Procedures Act for rules

relating to loans, grants, beneiits, or contracts should be deleted.

3. The provisions of the act should apply to rules, regulations, and

any other significant issuances such as guidelines or intermediary
letters, which establish new policy or modification in policy.

4. A 60-day period for public review and comment on complex pro-
posed regulations should be the minimum provided, with extensions

permitted when necessary and justified.
5. The agency proposing rules or regulations should be required to

provide information concerning the financial impact of such iTiles or

regulations.
6. The purpose of the legislation should be to prevent the adoption

of rules or regulations that are contrary to law or inconsistent with

congressional intent or go beyond the mandate of the legislation they
are designed to implement.

7. A final rule or regulation should be permitted to take efTect after

30 calendar days of continuous session of the Congi^ess after the final

rule was published unless :
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A. One House passes a resolution stating that it does not favor
the rule, or

B. A resolution is referred to a committee, in which case the
committee would have 30 days to complete its action.

8. To avoid excessively burdening congressional committees, no rules

or regulations should be referred to committees except on the motion
of one or more members of the relevant committee.
We haA'e been conscious of the fact that portends additional work-

load on Congress. We have reviewed the Federal Register for 1 year
those concerns of importance to hospitals. We found 105 regulations
promulgated.
When we boiled down those issues, it became a very small portion

but a very important portion. We believe it has feasibility in that
direction.

9. In the event that provision is made for some regulations, by rea-

son of good cause to take effect without the usual congressional review,
either House of Conirress should have the authoritv to review and veto
the rules after their effective date.

In summary, recent history demonstrates both the need for legisla-
tive reform of the regidatory process and, we believe, the practicality
of such reform to remedy existing defects in the Administrative Pro-
cedures Act.

Legislative action in concert with the proposed bills will provide the
method by which Congi-ess, in its continuing review, may prevent the

adoption by the executive branch of rules and regulations that are

contrary to law or congressional intent. Such legislation also will pro-
vide a more adequate means by which the public may participate
more effectively in the Federal rulemaking process.
Mr. Chairman, we thank you and your committee for this opj)ortu-

nity to be heard on an issue that is of intense interest and concern to

the health and hospital field. We think the review process should be

applicable after the effective date to insure that such actions that are

contrary to law might have the review under consideration before the
subcommittee.

If in any way the association can be of assistance in your further

considerations, we would be delighted to try to help.
Mr. Flowers. We appreciate your statement. Particularly helpful

was your comment about your OAvn review of the last year and the
rules and regulations that have been promulgated. We have not had
that kind of check on things that you provided us with here. If you can

give us, then, along those lines any greater detail—it may be in your
full statement—of that review by your association, we would appre-
ciate it.

Dr. Gehrig. We would be delighted to. I would like to add that we
recognized—and I had a more complete description of it in the even
shorter statement—but in reviewing 1 year, we are not giving you
solid evidence, but I know testimony from individuals from the Fed-
eral Eegister will give you a magnitude.
But I wanted to give you a feel, and the evolution of this problem

seems to be on an increasing crescendo in recent yeai-s. I am not sure it

gives you a guideline. I feel that the legislation under consideration
and the sorts of aspects that we have tried to highlight in our summary
will have an effect where past experience will be less than valuable.

63-550—76 26
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I believe this continuing oversight by Congress with regard to the

legality of a regulation would in—unless without the review process

possibly slow down some individuals who are exceeding the bounds of

what I think is either the intent of the law or the judgment and it is

pointed out and yet they proceed.
Mr. Flowers. There have been other witnesses that made that point,

too.

Mr. Kindness?
Mr. Kindness. Thank you, Mr. Chairman. Dr. Gehrig, I appreciate

your statement. I would just like to clarify one point.
In section 553 of the Administrative Procedures Act, subsection (a)

(2) contains the exception of matter relating to agency management,
personnel or public property, loans, grants, or contracts which your
association would prefer to see taken out of the law.

Dr. Gehrig. I think the action of the chairman in his bill, if I recall

correctly, puts a period after the word "personnel" in that clause and

by that effectively removes the last four items, grants, benefits, loans,
and the other item which is escaping my mind.

It is that point we would fully support.
Mr. Kindness. To clarify further, subsection (b) relating to no-

tice contains exclusionary language at the end saying except when
notice or hearing is required by statute, this subsection does not apply
to interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice.

Since the language does not track exactly, it seems to me that there

may be the need for some modification of language of that portion of

subsection (b) relating to notice. It se«ms to overlap somewhat with
the language that you are suggesting needs to be eliminated in subsec-

tion (a).
I would be glad to hear any comments later.

Dr. Gehrig. I would say that if that is true, and not being an expert
on it, I am not sure, but that is an excellent point, and if it does con-

flict—it seems to me the intention of the chairman's bill was specific in

excluding that—we would like to see it remain consonant with the ap-

propriate section of 553.

]SIr. Kindness. I have not studied the chairman's bill.

]SIr. Flowers. We will get a copy for you. [Laughter.]
Mr. Kindness. The point is you are certainly going to want to have

notice if this subject matter is no longer to be exempted under sub-

section (a) . You are certainly going to want to have notice of anything
relating to rulemaking in those areas?

Dr. Gehrig. Yes, sir. I do find myself understanding in Mr. Claw-
son's bill which does to some suggest the possibility that the rulemak-

ing procedure of notice, comment, and final regulations may be circum-
vented—circumscribed and not dealt with or superseded by his legis-
lation.

We would not want to see that happen. We believe that action should
be after or at the time final regulations are promulgated. One then does
have the firm thinking of the executive branch before one begins to

look at it. Frankly, we are in that posture of confrontation much too

often.
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The operators of community hospitals are more anxious to work con-

structively. We are in a bind where constructive work and comment
goes down the drain.

We get certain regulations, some of which are inconsistent with the
statute. Under no circumstances, what the committee is looking at in

terms of these bills contains tlie elements that you are putting together,
and it would put us in a better position to deliver care.

Mr. Kindness. Thank you, Mr. Chairman.
Mr. Flowers. Thank you again. Doctor, for being with us. We will

certainly consider what you have had to say.
Dr. Gehrig. Thank you, sir.

[The prepared statement of Dr. Gehrig follows :]

Statement of Leo J. Gehrig, M.D., Senior Vice President, American Hospital
Association

Mr. Chairman, I am Leo J. Gehrig, M.D., Senior Vice President of the American
Hospital Association, representing more than 7.000 member institutions, includ-

ing most of the hospitals in the country, extended and long-term care institutions,
mental health facilities, and hospital schools of nursing and over 21,000 personal
members. We appreciate this opportunity to present the views of the Association
on the matter of Congressional control of administrative rulemaking.
Our Association wishes to commend this Committee for holding hearings and

considering this i.ssue. We especially commend the principal sponsors of the two
major bills. Representative Elliott Levitas of Georgia, and Representative Del
Clawson of California, as well as the many cosponsors of their excellent proposals
to deal with this very difficult issue. In the course of our testimony, we would like
to briefly discuss some of the problems that the hospital field faces with the reg-
ulatory process at the present time ; to give some indication of the magnitude of
the is.sue; to review some aspects of the ma.ior bills, H.R. 3658 and H.R. 8231,
which are before you ; and finally, to provide a series of recommendations for
the Committee's consideration in reporting out legislation on this matter.

administrative rulemaking in the health care field

During the past decade, hospitals have been hit with a barrage of governmental
regulations which, as the Committee knows, have the force of law. These regula-
tions are developed and promulgated by a variety of governmental agencies,
boards, and departments in the Executive Branch. Not infrequently the imco-
ordinated promulgation of regulations have included requirements that do not
appreciably improve care to patients but significantly increase costs. At the same
time, actions are being taken to hold down payments for services to levels that
do not take into account the cost increases mandated by government. Sometimes
payment limits seem to be imposed in ignorance of the differences between hold-
ing down government payments and holding down hospital costs. Regulatory
actions have not only dealt with matters affecting the very financial integrity of
institutions, but have also intruded directly and inappropriately into the opera-
tion of such institutions.

Among others, some recent regulatory actions that have very important effects
on hospitals have been (1) Medicare's action to delete its allowance for the above-
average costs of nursing care for the aged, (2) Medicare limits on hospital costs
that are reimbursable, (3) rules specifying how hospitals must review the use
of their services, and (4) impoundment of governmental and program grant
funds. In such areas as these, the administering agencies have exercised a wide
latitude of interpretation of basic authority.

nursing cost differential

At the time Medicare was enacted, Congress recognized that the program re-

quired a definition of the method by which institutions and other health care
providers would be paid for the care rendered to beneficiaries. In the enabling
legislation, Congress established that inpatient care would be fully reimbursed
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on the basis of reasonable costs. Congress further recognized that it would be
unfair to obligate other purchasers of hospital care for any part of the cost of

providing care to Medicare patients because of inadequacies in reimbursement
for care of these patients. The legislation, therefore, states that "the cost in

respect to individuals covered by the Medicare insurance programs will not be
borne by individuals not so covered." These two concepts were clearly enunciated
in the law.
The Social Security Administration (SSA), in implementing the law, had to de-

fine what it considered to be reasonable cost. It was clear that existing accounting
systems did not accurately reflect a number of cost elements, including additional

service requirements of aged patients. From the very first, the Medicare program
recognized that to accurately reflect the higher costs of care for aged people, a
factor must be added to the basic cost of care. Therefore, in 1966, at the beginning
of the program, a 2 percent factor was added to the basic cost figures in the Medi-
care reimbursement formula.
From July 1, 1969, onward, however, in the Department's quest for cost savings,

HEW proposed that this 2 percent factor be eliminated. Then, after the injustice
was pointed out and recognized, the 2 percent factor was replaced in part by
an allowance for the difference between nursing care costs for Medicare patients
and for others. While the 2 percent was computed on the basis of institutions'

total Medicare costs, the nursing cost differential of 8% percent was computed
only on routine nursing salary costs. This, in effect,, reduced the factor that was
added to basic care costs from the original 2 percent to 1 percent. As noted, the
new differential was applied only to routine patient care and not to Medicare
patients who were being treated in special care facilities, such as coronary and
Intensive care units.

The allowance of an 8Vj percent differential on routine nursing salaries was
based on studies that showed that routine nursing care for aged patients is more
costly because it is more extensive and because it requires more time. A number
of studies were carried out across the country regarding this matter, and they
documented the additional requirements of care for aged patients.
What factors contribute to these additional requirements? The studies show

that many aged patients require assistance in eating; are either incontinent or

require help for use of bed pans or bedside commodes ; suffer more often such

types of impairments as fractures or paralysis that demand a great deal of so-

called routine care ; are confused, disoriented or depressed and as a result are
unable to help themselves ; have hearing or sight problems ; suffer from more .sec-

ondary medical conditions that have to be treated along with the reason for the
current hospitalization ; and receive more medication. All of this care requires
additional nursing time, and the cost of this additional care is not reflected in the
cost reimbursement process unless special allowance is made for it.

In 1969, the Social Security Administration, in adopting the nursing cost dif-

ferential, provided by regulation that "further studies will be conducted periodi-
cally to determine [the] amount of the inpatient routine nursing salary cost
differential and how such a differential should be applied in the future." Never-
theless, in 1975 the Administration promulgated a regulation eliminating this

justified differential.

This regulatory action was taken precipitously as a cost-cutting measure, and
with no justification ba.sed on new studies or any other evidence of a change in

the cost of providing nursing care to the aged. Because the Association con-
sidered this unlawful, it sued for relief in the courts. Supporting the AHA's
position, the U.S. District Court issued an injunction prohibiting implementation
of this unlawful regulation.
There has been no appeal by the Administration of this decision and in hear-

ings last month an Administration witness indicated that there would be no
appeal. This final regulation was published despite extensive comments which
pointed out the illegal and inappropriate aspects of the regulation and Congres-
sional sponsorship of legislation to prohibit this regulation from taking effect

which had been cosponsored by almost one-half of the Members of the House of

Representatives.

LIMITATION ON COVERAGE OF COSTS UNDER MEDICARE

The legislation aiithorizing the setting of limits on reimbursable costs provides
the Secretary of Health, Education, and Welfare with the power to establish
limits on inpatient costs within groups of similar hospitals. The groupings of
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hospitals were to allow for differences that could result from hospital size, the
nature and scope of services provided, the types of patients treated, the location
of the institutions, and other factors affecting the efficient delivery of needed
health services. It was expected that the limits would apply to a relatively
small number of institutions with extraordinary expenses. This provision of the
law did not, however, eliminate the requirements that Medicare pay reasonable
cost or that the cost of care for Medicare patients be borne by that program
rather than by other patients. The American Hospital Association recognizes that
the establishment of this grouping system is a difficult task since the variations
between institutions are considerable and the comparative cost of services must
be considered carefully before any conclusion of inefficiency or unjustified costs
are reached.
In implementing this section, the Social Security Administration has utilized

a most simplistic approach in the classification of institutions and thus in the
determination of what limits of reimbursable cost are reasonable. Many major
factors affecting costs are not reflected in the classification system. The system
utilizes three basic elements—bed capacity, per capita income, and metropolitan
or non-metropolitan designation. These elements in no way define with precision
classes of hospitals that permit appropriate economic comparison and are not
satisfactory for establishing limits on reimbursement. As proposed initially, the
limits were used to identify only very unusual cases, and an appeal and excep-
tions process was to be applied to the many important factors that could only be
taken into account as exceptions.
The initial system for grouping hospitals needed a full trial before its adequacy

could be appraised and its defects corrected. Yet, before any of this could be done,
the system was revised and the limitations made so much more severe as to place
some 753 hospitals, according to the Social Security Administration's own esti-

mates, outside the limitations, thereby arbitrarily penalizing the institutions.
These hospitals may appeal to the Social Security Administration for an ex-

ception. However, our experience with the exceptions process shows that deci-
sions are interminably slow and that reasonable appeals are rarely decided in
favor of hospitals. Furthermore, the penalty of inadequate reimbursement falls

upon such institutions immediately, and relief, if it is granted, can only come
many months after the hospitals have experienced serious financial problems and
have been forced to go to a high-cost money market for operating funds. The net
effect is to generate new and unnecessary costs that will ultimately have to be
paid by purchasers of health services.
The recent action of the Administration not only altered the classification

system but also altered the reimbursement ceilings. The initial formula estab-
lished by the Social Security Administration set the ceilings on inpatient routine
care at the 90th percentile of the cost of routine care among hospitals within a
defined grouping, plus 10 percent of the median hospitals' costs. The grouping
process is essentially arbitrary, and its relationship to the cost of efficient per-
formance is very imprecise. Nevertheless, the Administration has now com-
pounded this arbitrariness by reducing the ba.?ic limitations to the 80th per-
centile plus 10 percent of the median cost, subjecting a very much larger number
of hospitals to the limits, increasing the size of the potential penalty, and over-

loading the cumbersome and inadequate appeals process.
Reduction of the ceilings has been rationalized on the basis that the revised

classification system provides for more accurate and equitable comparisons, re-

sulting in identification of inefficient providers. Our analysis, however, indicates
that this conclusion is just not so. First, a rational classification sy.stem requires
a relatively homogeneous population within each subgroup. Categories of pro-
viders being compared should be similar with respect to their basic characteris-
tics. Our statistical .study of the data from 1974 and 1975 shows that the re-
vised 1975 schedule has less homogeneity than the 1974 schedule. In addition,
aberrant, inconsistent and inexplicable variations occur when the revised system
is applied.
We have examined the data shoAAing the effect of the application of this new

sy.stem to hospitals, and the results are totally unrealistic. It is illogical to ac-

cept, as this system would have us assume, that levels of efficiency differ so
much that more than half of all hospitals in the state of Washington and more
than one-third of the hospitals in California and Maryland would exceed the
proposed limits, while only 1.8 percent of the hospitals in North Dakota would
be affected, and less than 3.5 percent of the hospitals in Illinois, Nebraska, and
Arkansas would be subject to denial of a portion of their reimbursement. It is
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illogical also that more than 40 percent of the teaching hospitals of this country
should be affected and arbitrarily penalized by these ceilings. We do not think
these results are rational or indicative of an improved methodology, yet the De-

partment is proceeding without apparent concern for these problems.
The result is simply to place more hospitals outside the limitations—not to

ensure that the system will more accurately identify hospitals in which costs
are unreasonable. It is also clear that this action is not motivated by promised
improvements in the classification system, but was undertaken simply to produce
budget savings. These savings will not derive from cutting unnecessary costs but
will result in further subsidization of the Medicare program by other users of
health care facilities and other third-party payment programs.

Congress recognized from the first that its provision for cost limits had im-

posed on the Social Security Administration a task requiring considerable sophis-
tication and caution. However, the American Hospital Association is convinced
that Department officials have chosen to utilize this carefully enunciated pro-

gram of cost limitation as a vehicle for budgetary manipulation without regard
to its deleterious impact upon the ability of many hospitals to render needed care

to Medicare and other beneficiaries. We believe that its regulatory action is not
consistent with Congressional intent or with the basic limits of the statute.

OTHER REGULATIONS

During the past year, the promulgation of regulations relating to utilization re-

view also was carried out for budget reduction purposes. The basic legislation

underlying this provision was enacted in 1965. Recently the Executive Branch
seems to have concluded that the requirements it could apply based on this au-

thority could be drastically changed and might then reduce government expend-
itures. In carrying out this intention insufficient time was provided for ade-

quate development of regulations, conflicting directives were disseminated, and
the first 6 months of this year was a period of complete confusion regarding
these proposed governmental requirements. Legal action finally resulted in HEW
withdrawing key portions of these regulations.

Congress under other legislative authority has clearly expressed itself re-

peatedly on other precipitous cost-cutting actions of the Executive Branch. Exec-
utive department impoundment of appropriated funds was the subject of ex-

tensive court actions and was found to be illegal. Congress also acted to limit

executive department authority regarding deferrals and rescissions on appro-
priations, and further discussion of this important Congressional action is un-

necessary. Undoubtedly, you are aware of other instances of legislation enacted

solely to overrule the Executive Branch.

PROCESSES TO PREVENT IMPROPER REGTTLATION

It has long been recognized that there is a possibility that the Executive
Branch will exceed its authority, fail to give an adequate hearing to various view-

points, or act withoiit adequate consideration of the issues. As a result, some fed-

eral regulations were made subject to the Administrative Procedure Act. enacted
some 29 years ago. As you know, that Act is intended to provide public prior
notice, opportunity for comment, and time to prepare for operation under new
regulations.
However, not all regulations are required to follow the Administrative Proce-

dure Act CAPA). Our particular concern is that rules relating to loans, grants,
benefits, or contracts are not covered by the Act and are issues of great im-

portance to the health field. The Administrative Conference of the United States
has recommended the deletion of this exemption, and we concur with that recom-
mendation. We would suggest further that all significant policy issues be re-

quired to follow the processes mandated by the APA. The Professional Standards
Review Organization program, enacted in 1972 and moving toward full imple-
mentation, is being operated under policies that for the most part were not

spelled out in regulation'^ and therefore did not follow APA procedures. This
should not be permitted to continue.

Although the APA provides for a notice of proposed rulemaking before final

publication, the health field often finds regulations so significant and so complex
that the 30-day comment period generally allowed is totally insufiicient to permit
adeqtiate analysis and comment. The .30-day comment period actually provides
interested individuals less than 20 calendar days for substantive analysis and
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development of comments on regulations, many of which have taken federal

agencies months to develop. The 30-day comment period includes the time for

Federal Register information to reach all areas of the country and for mail
return of comments to governmental agencies. The AHA has attempted to assist

in facilitating this process hy more rapidly disseminating proposed rules to its

members and by coordinating responses to rules through development of com-
ments encompassing membership views. These Association and individual ef-

forts to comment on regulations are thwarted because of the unreasonable time
constraint. Yet a 30-day comment period is almost always proscribed, and requests
for extension of time usually go unheard.

It is essential that proposed regulations involving complicated and important
issues be accompanied by comment periods of no less than 60 days and an addi-

tional comment period of 30 days should be granted when justified. However,
adequate opportunity for discussion of an issue prior to publication of the regu-
lation and adequate time for analysis and comment are not sufficient to prevent
the final promulgation of improper regulations that exceed the intent of Con-

gress and the authority of basic legislation. Furthermore, the Legislative Branch
of government has responsibility for oversight of Executive Branch actions relat-

ing to regiilation and a number of Congressional committees have established

oversight subcommittees that are helpful in serving this purpose. The subcom-
mittee process is relatively slow and is limited to but occasional hearings of a

small selected portion of Executive Branch rulemaking. In challenging the

.statutory basis for regulation, the judicial process has been increasingly utilized.

However, like the existing legislative oversight process, legal action is slow. It

also is costly.
Actions more directly related to controlling the regulatory process are in

effect in five states and in several foreign countries, including Great Britain,

Canada, Australia, and New Zealand. It appears that these jurisdictions have
found it practical for legislative bodies to conduct ongoing review of proposed
regulations.

This Congress, too, reviews proposed regulatory action in some areas under

special legislation. The Library of Congress identified 126 laws providing for

legislative review of administrative decisions. Among these laws are the Budget
Impoundment and Control Act of 1974. which provides for reviews and op-

portunity to prevent deferrals and rescissions in the case of appropriations ; and
Title IX of the Education Amendments of 1974, which allows a period during
which the Congress may consider and act on resolutions disapproving certain

regulations. Further, there is an opportunity for Congressional oversight of pro-

posed Executive reorganizations under what is considered the first e.stablish-

ment of legislative veto in 1933 and has subsequently been renewed on a number
of occasions. We believe that ongoing legislative review of the regulatory proc-
ess to ensure the consistency of regulations with law and Congressional intent is

feasible and is needed.
SIZE OF THE PROBLEM

Our experience with regulations affecting the hospitals of the United States
indicates to us not only that the regulatory process deserves further legislative
control but that such control is entirely practical. During the year ending Sep-
tember 30, the American Hospital Association identified some 105 proposed regu-
lations as having specific relevance to hospitals. Of these regulations, only a
small percentage merit legislative review because they appeared to be contrary
to law or inconsistent with Congressional intent or go beyond the mandate of
the legislation they are designed to implement.
The vast majority of the regulations will not require detailed review by any

Congressional committee. Legislation before you provides a mechanism by which
a limited number of regulations requiring Congressional attention can be iden-
tified. Then, either house of Congress can deal directly with the.ie regulations or
can refer them to relevant committees for review and action. With only a limited
number of key issues requiring specific action by Congress and relevant commit-
tees, the additional workload would be small and. thiis, be a task that Congress
could accomplish without undue effect on its legislative program.

LEGISLATIVE PROPOSALS

The American Hospital Association has reviewed two bills that are before
this Subcommittee and that would accomplish much of what the Association rec-
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ommencls. The bills are H.R. 3658, introduced by Representative Levitas. and H.R.
8231, introduced by Representative Clawson. The bills have attracted a large
number of cosponsors, and a number of identical bills have been introduced. As
I indicated earlier, this Association wishes to commend these sponsors and co-

sponsors for their interest and action on this important matter.
In reviewing these bills, the AHA made its evaluation against certain princi-

pal objectives that it believes are important in the entire process of rulemaking
and should be contained in legislation addressed to this issue : (1) The exemption
from Administrative Procedure Act (APA) rules related to loans, grants, benefits,
and contracts should be eliminated

; (2) More adequate time for analysis of and
comment on proposed rules should be provided for complex regulations and. where
justified, an extension of this comment period should be allowed; (3) Authority
should be established for Congressional review and veto of Executive Branch
rules and regulations that are contrary to law. or inconsistent with Congres-
sional intent, or go beyond the mandate of the legislation they are designed to

implement; (4) A heavy workload should not be imposed upon the Congress
in reviewing regulations; (5) new provisions should be incorporated in the APA
to avoid conflicts in future activities and to minimize misunderstandings; (6)

AH important policy matters not now included in regulations but included in

guidelines, intermediary letters, manuals and similar releases should be re-

quired to follow APA procedures ; and (7) All regulations proposed by the Execu-
tive Branch should be accompanied by a statement detailing the financial im-

pact of the regulation so that tlie cost benefit effect of the regulatory action can
be estimated.

H.B. 3658

Representative Levitas' bill, H.R. 3658, amends the Administrative Procedure
Act and in this way assures coordination between present rulemaking processes
and proposed legislative review and veto authority. The bill provides tliat a resolu-

tion opposing a regulation would be referred to a committee for consideration

only upon approval of a motion to that effect. This provision would help to

prevent an excessive number of committee referrals.

However, the requirement of a floor vote for referral to a committer may be an
unnecessary burden. A provision that referral of a regulation to the relevant com-
mittee be made on the motion of one or more members of that committee without
the requirement of a majority approval may suffice to keep referrals to a reason-
able number. Such an approach also would avoid involving Congressional mem-
bers in a primarily procedural action rather than in substantive issues.

H.R. 3658 is not specific as to the purpose for which Congressional review of

regulations should be carried out and under what circumstances Congressional
action should be taken. We recommend that the purpose of this legislation should
be to take action on regulations "which are contrary to law or inconsistent with

Congressional intent or which go beyond the mandate of the legislation they are

designed to implement." This bill does not remove the existing exemption in the
APA for regulations relating to loans, grants, benefits and contracts. We recom-
mend that this exemption be eliminated. Furthermore, the bill would apply only
to rules that impose criminal sanctions for violations. This limitation is much
too restrictive, and we recommend that it be dropped.
The bill allows rules or regulations to be implemented in some instances with-

out following generally applicable procedures. Where the urgency of application
may justify such action, we recommend that provision be made for review and
veto after the effective date of such regulations so that improper actions taken in

emergencies are not permanently exempt from proposed reviews.
We noted what appears to be a technical error in the language of the bill,

which provides for a time period for action to discharge a resolution from a com-
mittee based upon the date of introduction of the resolution rather than on the
date the resolution was referred to the committee.

H.R. 3658 does not provide a remedy for the excessively brief comment period
being provided in the case of many complex regulations.

H.R. 8231

Representative Del Clawson's bill, H.R. 8231, does not amend the APA but does
include within its purview review of regulations relating to loans, grants, bene-

fits, and contracts. Further, its purpose is stated as being to establish a method
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whereby the Congress may prevent the adoption by the Executive Branch of

rules or regulations that are contrary to law or inconsistent with Congressional
intent or go beyond the mandate of legislation that they are designed to imple-
ment. We concur strongly with this purpose.
We are advised that H.R. 8231 is intended to deal with rules or regulations that

are published as final proposals. While total consideration of the bill justifiably

supports this intent, the language of the bill has been misconstrued by a number
of individuals who believe it applies to proposed regulations. We believe this

confusion could be avoided through a simple change in the legislative language.
This bill proposes to routinely withhold the implementation of regulations

for 60 days unless approved by concurrent resolutions of both Houses of Con-

gress. It further provides that regulations would be routinely referred to com-
mittees. We believe that implementation of rules and regulations should be with-

held for only 30 Congressional calendar days unless the regulations are referred

to Congressional committees for study. Furthermore, regulations should not be

routinely referred to relevant committees but should be referred only on the
motion of one or more members of such committees.
Mr. Chairman, the American Hospital Association would like to make the

following specific legislative recommendations for inclusion in a bill to deal
with this complex and important issue.

1. Reforms in the rulemaking process should be incorporated in the Administra-
tive Procedure Act.

2. The exemption in the Administrative Procedure Act for rules relating to

loans, grants, benefits or contracts should be deleted.

3. The provisions of the Act should apply to rules, regulations and any other

significant issuances, such as guidelines or intermediary letters, which establish
new policy or modification in policy.

4. A 60-day period for public review and comment on complex proposed regu-
lations should be the minimum provided, with extensions permitted when
necessary.

5. The agency proposing rules or regulations should be required to provide
information concerning the financial impact of such rules or regulations.

6. The purpose of the legislation should be to prevent the adoption of rules

or regulations that are contrary to law or inconsistent with Congressional intent
or go beyond the mandate of the legislation they are designed to implement.

7. A final rule or regulation should be permitted to take effect after 30 calendar

days of continuous session of the Congress after the final rule was published un-
less (a) one house passes a resolution stating that it does not favor the rule or

(b) a resolution is referred to a committee, in which case the committee would
have 30 days to complete its action.

8. To avoid excessively burdening Congressional committees, no rules or regu-
lations should be referred to committees except on the motion of one or more
members of the relevant committees.

9. In the event that provision is made for some regulations, by reason of

"good cause," to take effect without the usual Congressional review, either House
of Congress should have the authority to review and veto the rules after their
effective date.

In summary, recent history demonstrates both the need for legislative reform
of the regulatory process and, we believe, the practicality of such reform to

remedy existing defects in the Administrative Procedure Act. Legislative action
in concert with the proposed bills will provide the method by which Congress, in
its continuing review, may prevent the adoption by the Executive Branch of
rules and regulations that are contrary to law or inconsistent with Congressional
intent or go beyond the mandate of the legislation they are designed to imple-
ment. Such legislation also will provide a more adequate means by which the
public may participate more effectively in the federal rulemaking process.

Mr. Chairman, we thank you and your Committee for this opportunity to be
heard on an issue that is of intense interest and concern to the health and hos-

pital field.

Mr, Flowers. Our next witness is Dr. Raymond T. Holden, chair-
man of the board of trustees, and Dr. Edgar T. Beddingfield, Jr., mem-
ber of the house of delegates, American Medical Association.
We certainly welcome you, and you may proceed as you see fit.
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TESTIMONY OF DR. RAYMOND T. HOLDEN, CHAIRMAN, BOARD OP

TRUSTEES, AMERICAN MEDICAL ASSOCIATION; DR. EDGAR T.

BEDDINGFIELD, MEMBER OP THE HOUSE OF DELEGATES, AMA;
AND HARRY N. PETERSON, LEGISLATIVE COUNSEL, AMA

Dr. HoLDEN. I fim Raymond Holden of Wa,shi no-ton, D.C. On my
right is Edgar Beddingfield and Mr. Harry Peterson of our legisla-

tive depai-tment.
In the interest of time, I ask your indulgence to eliminate the

amenities and say we are pleased to be here and we view today's sub-

committee activity as a welcome move toward rectifying many abuses

which have arisen in the rulemaking process of administrative

agencies.
IMore particularly, it appears to us that these abuses though poten-

tially inherent in many agencies have become more obvious to us in

the health agencies during the past 10 years.
It was during that period that Congress enacted a variety of major

health programs, aimed at problems which it identified. These pro-

grams, because of the complexity of the solutions inherent, were often

mere skeletons. In its haste to provide operational programs. Congress
has often allowed executive agencies and bureaus to add the flesh.

Allowing the agencies and bureaus to fill out and to complete the

congressionally established programs has often resulted in a body
which in many of its parts is unrecognizable in the original law.

To carry the allusion a bit further, we find instances in which an arm
or a leg has been severed from the body through intentional noncon-
formance with either congressional intent or statutory language, in

which the body becomes swollen and corpulent from an insatiable

appetite for more regulation, in which the body contracts a fever or

illness and runs amock by attempting to regulate any activity which
touches upon, influences, or is affected by the congressional program.
We observe instances in which the agency appears to possess two

diffei'ent characters. In one role it will scrupulously follow the Admin-
istrative Procedures Act when it has little or no apparent desire to

regula^te an activity. In its other role, it will use the APA in a per-

functory method.
It may propose resrulations and subsequently directly change the

thrust of the regulations on final promulgation. It may change the

program indirectly by filling in its own purposes by establishinsf rules

by means of general notice, by means of statements of agency policy, or

by contractu.al relationships with other parties, all of which are under-
taken outside of the present APA rulinfj and rulemaking procedures.

INIr. Chaii'man, we believe that it is long overdue to put a stop to

regulatory abuse.

In fact this association has publicly expressed its concern over the
abuses and the need for their elimination.

Repeatedly over the past years the AINIA house of delegates has
stated its concern over the unfairness of procedures often followed by
regulatorv ao^encies in rulemakins: and the abuses which have resulted.

As recently as its annual convention in June, our house of delegates
called for legislation to correct regulatory abuses.

On June 12 and on September 19 the AMA in testimony presented
to the House Ways and Means Subcommittee on Health pointed out
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the need for control of the flagrant reguLatory abuses by administra-
tive agencies. We stated then that we recognized the need for promul-
gation of administrative regulations, given the nature of enacting stat-

utes, in filling the void too often left by the statutes.

We also poined out that the APA itself, enacted in 1946 placed only
minimal requirements on rulemaking, that agencies commonly inter-

pret the APA itself to their own advantage, and that the APA can be
used to establish an aura of legality to a regulation while denying due

process to the regulated parties.
As you know, our major concern with the regulatory process is in

the areas of those agencies which promulgate rules pertaining to Fed-
eral health programs. We believe that instances of regulatory abuses
in these programs can serve as examples of reasons for our concern.

Therefore I would like to cite for you at this time a few of those

examples.
Our first example is the regulation on utilization review promul-

gated bv Social Security. As you know this was the subject of a success-

ful AMA lawsuit.

These regulations were based on sections 207 and 237 of Public Law
92-603, passed in October 1972. Regulations were first pro]3osed byHEW in January of 1974. Those proposals were extremely objection-
able in that they would have required ])hysician certification of all

(other than emergency) hospital admissions prior to admission. The
Ai\IA objected strongly to this proposed requirement and urged dele-

tion of it.

Furthermore. AMA requested that any modification in the rules

be T-epublished as proposed rules.

Although the elimination of preadmission certification was an-
nounced by HEW, no other publication of proposed rules was made.

In November 1974 final rules were published. These rules were

substantially changed from the proposed rules but were equally ob-

jectionable. Aside from the objectionable violation of the procedural
method of the promulgation, substantive provisions of the basic law
were improperly invoked.
HEW imperiously used section 207 (a medicaid provision requiring

certain compliance by a State medical assistance plan in order for the
State to receive its Federal participating share) to establish an ill-

founded utilization review mechanism.
HEW then used section 237 (a medicare provision) which allows a

State utilization review plan judged by HEW to be superior to that
of medicare to be utilized in medicare as well. Invoking section 237,
HEW simultaneously with the creation of the medicaid plan deter-

mined it was superior to that of medicare and then directed that medi-
care adopt the plan.
The result was that HEW tried to accomplish indirectly what it

could not do directly.
The AMA brought suit and was successful in obtaining a prelim-

inary in
j'motion which was upheld on appeal.

Anotl x" example of abuse by regulatory agencies can be shown in

regulati^jns based on section 224 of Public Law 92-603. The proposed
regulations were first published 21/, years after enactment of Public
Law 92-603.
The statute establishes an economic index which arbitrarily limits

the prevailing charge level of physicians' fees recognized by medi-
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care. As published in proposed form HEW made it clear that it in-

tended to utilize a national index that it intends to base the index
on identifiable, nonmedical economic criteria, that it would apply the
index on a procedure by procedure basis, and that it would not include
the economic index in its regulations.
The proposed regulations were sketchy at best. They were incon-

sistent with the statute and with language of congressional reports^
which spoke in terms of regional indices, medical economic criteria,,

aggregate amounts and sopliisticatcd indices (v»'ith an example given
as to how an index might be constructed).
The April 14, 1975 publication of the proposed rules was viewed

by us as establishing a program having great impact upon the medical

profession participating in medicare and potentially affecting the

availability of care for beneficiaries.

Therefore, we requested an extension of 30 days for the time to

comment beyond the limited period of 30 days fixed by HEW. We
could not ascertain the status of our request until just prior to the close

of the comment period. Our request for an extension was formally
denied by HEW by letter, dated May 15, the day after the close of
the comment period.
The reason given for the denial was that the regulations had to

become effective July 1. Thus it is clear that our reasonable request
for an extension of time to comment on these highlv significant regula-
tions was denied because of the dilatory tactics of the agency.
On June 16, the final regulation was published with very little

change from the proposed format. However, pu])lished simultaneously
in the form of a notice was the economic index along with the relative

values assigned to the components of the index. The index became
effective on July 1, 1975.
No opportunity was given the public for comment on any substan-

tive portion of the index. Comments submitted on tlie proposed rcii-

ulation were largely rejected by HEW. The significance of the HEW
action quickly became evident to the profession, the public, and the

Congress.
Tlie House Ways and Means Committee on Health has held two

hearings on this and otlier regulatory procedures of HEW. That
subcommittee has now approved proposals to correct the hardships re-

sulting under the economic index regulations. With greater delibera-
tion and with greater understanding of the need for expert input
into regulations, the Federal agency could have avoided these con-

sequences.
Another recent example of agency abuse is shown by the Food and

Drug Administration proposal to publish its ovrn administrative prac-
tices and procedures.
The procedures were published on May 27 and consisted of 96 pages

of three column print. However, since they were viewed by FDA as

merely establishing, "procedures governing the ongoing activities of
the agency," it therefore concluded that thei-e are compelling public
interest reasons why these regulations should be made effective as
final rules on the date of initial publication.
FDA did magnanimously allow public comment until the opera-

tionally effective date of July 28, stating that the final rules could

always be changed afterwards if the FDA felt its comments warranted.
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On June 20, FDA published a notice that time for submitting com-
ments had been extended until August 27. However, it restated that

the rules were still final and the effective date remained set at July 28.

In July we submitted a request for extension of the effective date
until at least August 27 and also pointed out that in our opinion the
rules constituted substantial new material which should first be pub-
lished as proposed rules.

On July 25, FDA published a notice that it denied any extension
of the effective date of the regulations (except as to two sections of
the regulations FDA recognized as sigiiificant changes to its admin-
istrative procedures and practices) .

As a result of another lawsuit, on July 28, FDA published a notice

that a preliminary injunction against the regulations had been

granted by the U.S. district court in the District of Columbia. The
injunction had been issued on the grounds that the rules had been

published "without notice of rulemaking."
On August 4. FDA published notice that its rules were stayed until

further notice, pursuant to a permanent injunction ordered by the dis-

trict court. A copy of the order was published in the Federal Register
of August 6.

On September 3. the FDA published virtually the identical rules of

May 27, but this time as proposed rules. FDA allowed only 30 days
for comment on this controversial issue. Ironically the proposed reg-
ulations, which in their content set forth an FDA policy to allow 60

•days for comments, themselves permitted only 30 days.
In addition, FDA aimounced a policy which it proposed to follow

in the future as to comments received from the public. In its commen-
tary accompanying the proposed regulations, FDA stated :

On several occasions the Commissioner lias been flooded with thousands of
form letters, each making the identical point, and often in identical words. The
Commissioner advises that such repetitive comments would be given no more
weight than a single comment, relying upon sound data and information would
be given far greater weight than a large number of form letters which .simply
support or oppose a proposal in conclusory terms.

At the time of our comments on these proposals we pointed out that
such a policy would in effect impugn the character of many people who
might have strong opinions but who, because of time limitations or

inability to communicate in FDA desired formats, may not develop
comments significantly different from others to the satisfaction of
FDA.
By what right should a public agency in this manner state that

many similar comments may have no more weight than a single, differ-

ing comment?
On the other hand, to the credit of FDA rulemaking process we

can cite their action on the lUD regulations proposed on July 1. Final
comments were to be received by September 2. On October'l5, FDA
published a notice in the Federal Register that since many interested

parties did not obtain knowledge of the proposals until the latter part
of August—and this through a separate FDA publication—the com-
ment date would be extended until November 14.

It is interesting, however, that the FDA has used the same vehicle
for publishing this extension as was found to be deficient in carrying
Tthe first message.
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Althoiicrh many more examples during the last year can be cited, I

will mention only one final case.

On January 4, 1975, the National Health Planning and Eesources

Development Act was signed into law. In brief the act is intended to

mandate a national system of health planning which will have a con-

trolling impact upon all facets of liealth—health facilities, health man-

power, and health resources.

One provision of the act allows demonstration projects for rateset-

ting in six States and requires notification by a Governor submitted to

the Secretary. On July 3, the Secretary published a notice that such

requests must be submitted by July 4.

Although there was included in the notice a copy of a letter which
was referred to as having been sent to all Governors on June 9, the

July 3 notice was the first notice to the general public.
On September 17, the Secretarj'^ published as final rules the regula-

tions for a State seeking a grant for rate regulation. No proposed
rules had been published.
On October 17, the Secretary published proposed rules for the

health systems agency, the basic operational unit in the national health

planning concept and one of great significance.
Those units will be the ones responsible for planning and for ap-

proving and denying health facilities and services, for carrying out

its plan in the area. Their impact will be extremely great on health

care. However, only 30 days are allowed for comment on these highly
important regulations.
Mr. Chairman, we could continue referring you to other examples

of regulatory abuse in the areas which are of primary importance to

our association. As indicated, instances occur in which regulatoiy

agencies have issued regulations in contradiction of clear statutory

language, in which the agency has broadened the legislative language
to bootstrap itself into a position of broader power, and of attempts to

ignore the mandates of the statute.

"We see the need to control the regulation, and we see that the time is

now propitious. As evident by these hearings and the number of pend-
ing bills. Congress has realized the need and is now, we hope, moving
toward a solution of regulatory abuse.

We are indeed heartened also bA^ recent statements of the President

recognizing the unfavorable results from overregulation.
However, we are concerned that the attempt to monitor regulatory

agencies not be overzealous itself and create a mechanism which may
strangle the good intentions of remedial legislation.
At this point, in order to expand upon this thought, I would like to

call upon Doctor Beddingfield to continue our presentation.
Dr. Beddingfield. In the interest of time I would like to summarize

the thrust of our position. We have the concern about what we believe

to be the frequent abuses of the present method of carrying out the reg-

ulatory rulemaking process.
We share the concern of the committee. We have studied the two

pending bills, 8231 and 3658 and our position is somewhat I think mid-

way between the administration witness that you heard this morning
and some of the advocates of the two proposed bills.

Certainly corrective measures are needed. We share the concerns

that have been expressed by other witnesses, concerns of a very prac-
tical n''.ture of implementing the present proposed bills.
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We also share some of the constitutional concerns. Because of the

concerns which are detailed in our written testimony here, it is our

belief that the method advocated in these bills should not be adopted.
Should only certain bills be refered to Congress, Congress would not

have oversight to other rules which could be injurious to the probleni.

There is another way and perhaps a better way of meeting this

problem.
First, we do have concern over the mixing of powers to he exercised

by the legislative branch and the executive branch. We discern poten-
tial problems inherent in allowing the legislative branch to pass upon
the desirability of rules promulgated by the executive branch to imple-
ment the law.

Recognition of a determination by either House of Congress alone,

although no more than a determination that the rules should not be

promulgated, without the necessity of following the procedure other-

wise required for passage of an act. should be closely examined.

Second, as provided under certain proposals, one body of the Con-

gress could interpret the intent of Congress. Regulations might be re-

ferred to committees of Congress initially for study.

Third, we must point out the potential burden created in order to

monitor rules and regulations. We have earlier alluded to the volume
of paper which could be generated in review. Some 60,000 pages in the

Federal Register are anticipated in 1975.

Fourth, would passage of either of the other major bills solve the

problems of the APA? Would the provisions for substantive change
through notice or perfunctory publication be solved? How will ade-

quate time for allowing public comments or clearer procedures for

promulgating rules be assured ?

Mr. Chairman, we believe that H.R. 10301 will correct regulatory

procedures and achieve a goal which we are seeking. I would now like to

analyze H.R. 10301 briefly and to amplify its provisions.
H.R. 10301 would amend that portion of the APA which exempts

rulemaking requirements from those matters pertaining to public

property, loans, grants, benefits, or contracts. The bill would delete

those exemptions and thus include them within the rulemaking process.
We are aware, of course, that certain instances in which an agency

carries out a program call for an allowance of technical or other neces-

sary changes pertaining to public property, loans, grants, benefits, or

contracts. Every change should not, obviously, be forced thorugh rule-

making for each technical variance.

As to the section in H.R. 10301 referring to the process for proposed
rules, four major changes are suggested. First, H.R. 10301 would insert

a clause which would establish that a final rule could not be published
until it first met the requirements of a proposed rule.

This inclusion is to clarify the presently ambiguous language of the
APA which allows presently the publication of a rule as proposed and
which, without additional publication after a comment period, can be
made effective at the end of 30 days.

In essence, we conceive the need for a distinct time period for a

proposed rule, allowing adequate period for comment, and then a sep-
arate distinct publication as a final rule carying a minimal time period
before it becomes effective.
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The second chanofe would be to delete the exemption from rulemak-

ing procedures for interpretive rules, general statements of policy, or
rules of agency organization, procedure, or practice.
We have earlier referred to the abuss which we have observed under

this present exemption. Deletion of this would require such agency
actions, which have a direct bearing upon substantive rights of the

public, to comply with the same rulemaking process as would any other
substantive rule.

The third change would be to require a full statement by the agency
for not submitting certain of its regulatory activities to full rule-

making procedures. Presently, there is only required a brief statement
for not complying. Too often a brief statement becomes a perfunc-
tory statement.

The fourth modification would provide a limitation as to the reason
which the agency can use to ascertain that certain acti^dties will not
be subjected to rulemaking. Presently an agency may avoid the pro-
cedure of first proposing a rule if it finds that to do so is impracticable,
unnecessary, or contrary to public interest.

The word unnecessary would be deleted inasmuch as necessity is

too often easily justified by the agency subjectively on the basis of its

own past activities. We believe that the other two conditions, imprac-
ticable or contrary to public interest, when linked with the full dis-

closure by an agency, are adequately objective and have ascertainable
standards sufficient to allow an agency this type of exemption.
The provision in reference to the opportunity for public comment

has been completely rewritten to reflect concerns over past agency
activities in failing to allow sufficient time for public comment on

complex regulations. Presently the APA requires only that the public
be given opportunity to submit comments.

Later the agency is required only to adopt a concise general state-
ment of the basis and purpose of the rules.

More realistically H.R. lOoOl Avould require a minimum of 60 days
for comment on proposed rules. In addition any interested party may
request and obtain a public hearing by the agency on the merits of
the proposed rules. Furthermore any time for submissions of com-
ments on proposed rules would be extended by 30 days at the request
of any interested party unless within 10 days of 'the request the

agency :

1. Finds that such an extension is contrary to public interest;
2. Makes such a finding in writing ; and
3. Transmits the refusal to the party and to both Plouses of

Congress.
In addition. H.R. 10301 would propose that the agency response to

comments received include the rationale in accepting, rejecting, or
accepting in modified form the comments received from the interested

parties. This requirement is to assure that the agency not indulge
further in its practice, often utilized, of rejecting out of hand com-
ments which it does not agree by merelv making a statement that the
comments are not relevant, are ill founded, or are of little effect.
A new subsection (d) would be inserted in section 553 of the act.

Presently agencies have often followed the practice of publishing
proposed rules, allowing comments for the minimum 30 davs now
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recognized, and then publishing final rules which may be substantially
different from the proposals.
The agency in effect avoids the procedure for public comment on

crucial issues newly incorporated in the final version. It is our belief

that if the agency were required to make its actions open to public
view during the entire rulemaking process allowing comment on all

proposed rules, that this would more nearly assure fairness and would

protect the rights of the public, which after all would and should be

the sector which is of interest to governmental activities.

The proposal would thus require that any final rule substantially

changed from its proposed form would have to go through the proc-
ess as a proposed rule. This would be fair to the public and to the

regulated parties.
The section of the present act which refers to publication of a final

rule requires only that it be published at least 30 days prior to its

effective date, with certain exceptions including interpretive rules and
statements of policy. The present section can be read to mean that

publication under this section can be satisfied if it is first done under
the proposed rule section.

Final publication could then occur 30 days later and be effective

at publication.
The change which H.R. 10301 makes is to delete the exemption of

interpretive rules and statements of policy for reasons as I explained
earlier. "We see no reason to exempt these rules wliich affect many
people in a program. In addition, H.R. 10301 would make it clear

that the 30-day publication prior to making a rule effective can only
occur after the publication and procedures required under the pro-
posed rule sections.

As a final amendment to the act, H.R. 10301 would add additional

requirements to that section which provides to an individual the

right to seek a change in rules by way of a petition.
It presently provides that such agency shall give an interested

person the right to petition for the issuance, amendment, or repeal
of a rule. The added amendment would provide that whenever a peti-
tion was denied, that denial must be forwarded to the individual and
both Houses of Congress, giving the reasons for the denial with
citations to the appropriate legal authority upon which the agency
relies.

]Mr. Chairman, this is a brief explanation of what the amendments
would seek to accomplish.

I would like to reiterate our belief that many of the problems pres-
ently encountered under administrative actions are due to the act
itself and our belief that if the act can be appropriately amended the

rights of parties subject to regulation will be better safeguarded. We
believe that it would be better to proceed in this fashion rather than to

adopt a procedure for congressional review of all regulations. We
urge your favorable consideration of H.R. 10301.
We would be pleased to answer any questions which the subcom-

mittee may have.

Thank you veiy much.
Mr. Flowers. Thank you both for being with us. Noting who the

sponsor of H.R. 10301 is, I am going to call on Mr. Kindness for the
initial questions here,

63-550—76 27
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Mr. Kindness. Thank you, Mr. Chairman. I greatly appreciate

your testimony liere tliis morning, gentlemen.
I don't really have any questions, except that I am a little bit

concerned that the matter of language in 553(a) (2) of the Admin-
istrative Procedures Act which reads "a matter relating to any agency
management or personnel." The personnel part does not bother me so

much, but "agency management" is a fairly broad term.

I am wondering whether there is any consideration that you may
have been given to that terminology, as possibly needing revision in

line with your comments about H.R. 10301 ?

Dr. Beddingfield. Well, one of our principal concerns is with the

contracts. I would like to defer to Mr. Petei-son.

Mr. Peterson. Thank you.
Mr. Kindness. I am thinking for example that ERDA deals or

will be dealing with its functions largely in terms of contracts.

Wlien the overall program activities of ERDA is considered "agen-
cy management" in a broad sense, it may also have a whole lot to do
with contracts and grants. "Would you care to comment on that?
Mr. Peterson. Mr. Kindness, I can't relate directly to the other

legislation. I think our consideration here related to our experiences
in the health field and with the health agencies.

If there are additional problems with respect to other agencies,
other fields, I refer the attention of the committee to that. Our main
concern here was in the area of contracts. It was referenced in our

testimony this morning that the experience of transmittal letters from
health agencies has been a cause of serious concern for the profession
and with respect to modifications of benefits as they affect the public
generally.
As we look at agency management and personnel and tying those

two together, we thought this would perhaps refer to organizational
types of activities within the agency rather than as they might affect

tiie substantive areas outside the agency itself. We would like to look
at that again.
As to whether this would be broader in scope, we would not want

to suggest language here which would introduce new problems.
Mr. Kindness. I foresee, for example, the possibility that agency

management might be con.strued to include the contract forms to be
filled out, questionnaires or applications or what have you. Perhaps
this is something that we ought to look at a little bit more closely
while we are into this area.

I welcome any \'iews you have on that matter at a later date.

Mr. Peterson. I will be glad to comply.
Mr. Flowers. Gentlemen, we thank you for being with us. Your

proposals and comments will be carefully considered by the sub-
committee in its deliberations.

Dr. HoLDEN. Thank you, Mr. Chairman.

[The prepared statements of Dr. Holden and Dr. Beddingfield
follow :]

Statement of Raymots-d T. Holdex, M.D., of the American Medical Association

]Mr. Chairman and Members of the Subcommittee, I am Doctor Raymond T.

Holden, of Washington, D.C., Chairman of the Board of Trustees of the American
Medical Association. Participating with me in presenting the comments of the
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American Medical Association on this important matter before you is

Doctor Edgar T. Beddingfield, of Wilson, North Carolina, Vice Chairman of the
AMA's Council on Legislation. Accompanying us today is Harry N. Peterson,
Director of our Department of Legislation.
We view your Subcommittee's activities today as a welcome move toward

rectifying the many abuses which have arisen in the rule making process of
administrative agencies. More particularly, it appears to us that these abuses,
although potentially inherent in many agencies, have become more obvious to
us in the health agencies during the past 10 years.

It was during that period that Congress enacted a variety of major health

programs, aimed at problems which it identified. These programs, because of
the complexity of the solutions inherent, were often mere skeletons. In its haste
to provide operational programs, Congress has often allowed executive agencies
and bureaus to add the flesh.

Allowing the agencies and bureaus to fill out and to complete the Congres-
sionally established programs has often resulted in a body which in many of its

parts is unrecognizable in the original law.
To carry the allusion a bit further, we find instances in which an arm or a

leg has been severed from the body through intentional non-conformance with
either Congressional intent or statutory language, in which the body becomes
swollen and corpulent from an insatiable appetite for more regulation, in which
the body contracts a fever or illness and runs amock by attempting to regulate
any activity which touches upon, influences, or is affected by the Congressional
program. We observe instances in which the agency appears to possess two dif-

ferent characters. In one role it will scrupulou.sly follow the Administrative
Procedure Act (APA) when it has little or no apparent desire to regulate an
activity. In its other role, when it desires to regulate an activity as broadly as
possible, it will use the APA in a perfunctory method. It may propose regula-
tions and subsequently directly change the thrust of the regulations on final

promulgation. It may change the program indirectly by "filling in" its own pur-
poses by establishing rules by means of statements of agency policy, or by con-
tractual relationships with other parties, all of which are undertaken outside of
the present APA rule making procedures.

Mr. Chairman, we believe that it is long overdue to put a stop to regulatory
abuses.
In fact this Association has publicly expressed Its concern over the abuses

and the need for their elimination. Repeatedly over the past years the AMA
House of Delegates has stated its concern over the unfairness of procedures often
folowed by regulatory agencies in rule making and the abuses which have re-

sulted. As recently as its Annual Convention in June, our House of Delegates
called for legislation to correct regulatory abuses. On June 12 and on Septem-
ber 19 the AMA in testimony presented to the House Ways and Means Subcom-
mittee on Health pointed out the need for control of the flagrant regulatory
abuses by administrative agencies.
We stated then that we recognized the need for promulgation of administra-

tive regulations, given the nature of enacting statutes, in filling the void too

often left by the statutes. We also pointed out that the APA itself, enacted in

1946, placed only minimal requirements on rule making, that agencies commonly
interpret the APA itself to their own adA'antage, and that the APA can be used
to establish an "aura" of legality to a regulation while denying due process to
the regulated parties.
As you know, our major concern with the regulatory process is in the areas

of those agencies which promulgate rules pertaining to Federal health programs.
We believe that instances of regulatory abuses in these programs can serve as

examples of reasons for our concern. Therefore I would like to cite for you at

this time a few of those examples.
Our first example is the regulation on utilization review promulgated by

Social Security. As you know, this was the subject of a successful AMA lawsuit.

These regulations were based on sections 207 and 237 of P.L. 92-603, passed
in October, 1972. Regulations were first proposed by HEW in January of 1974.

Those proposals were extremely objectionable in that they would have required
physician certification of all (other than emergency) hospital admissions prior
to admission. The AMA objected strongly to this proposed requirement and urged,
deletion of it. Furthermore, AMA requested that any modification in the rules

be republished as proposed rules.

Although the elimination of pre-admission certification was announced by
HEW, no other publication of projwsed rules was made.
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In November, 1974, filial rules were published. These rules were substantially
chanffed from the proposed rules but were equally objectionable. Aside from the
objectionable violation of the procedural method of the promulgation, substantive
provisions of the basic law were improperly invoked. HEW imperiously used
section 207 (a Medicaid provision requiring certain compliance by a state medical
assistance plan in order for the state to receive its Federal participating share)
to establish an ill-founded utilization review mechanism. HEW then used sec-
tion 237 (a Medicare provision) which allows a state utilization review plan
judged by HEW to be "superior" to that of Medicare to be utilized in Medicare
as well. Invoking section 237, HEW simultaneously with the creation of the
Medicaid plan determined it was superior to that of Medicare and then directed
that Medicare adopt the plan. The result was that HEW tried to accomplish
indirectly what it could not do directly.
The AMA brought suit and was successful in obtaining a preliminary injunc-

tion which was upheld on appeal.
Another example of abuse by regulatory agencies can be shown in regulations

based on section 224 of P.L. 92-603. The proposed regulations were first pub-
lished 2y2 years after enactment of P.L. 92-603.
The statute establishes an "economic index" which arbitrarily limits the pre-

Tailing charge level of physicians' fees recognized by Medicare. As published in

proposed form, HEW made it clear that it intended to utilize a national index,
that it intended to base the index on identifiable, non-medical economic criteria,
that it would apply the index on a procedure by procedure basis, and that it would
jiot include the economic index in its regulations.
The proposed regulations were sketchy at best. They were inconsistent with the

'statute and with language of Congressional reports, which spoke in terms of

regional indices, medical economic criteria, aggregate amounts and sophisticated
indices (with an example given as to how an index might be constructed).
The April 14, 1975 publication of the proposed rules was viewed by us as estab-

lishing a program having great impact upon the medical profession participating
in Medicare and potentially affecting the availability of care for beneficiaries.

Therefore, vpe requested an extension of 30 days for the time to comment beyond
the limited period of 30 days fixed by HEW. We could not ascertain the status
of our request until just prior to the close of the comment period. Our request
for an extension was formally denied by HEW by letter, dated May 15, the day
after the close of the comment period. The reason given for the denial was that
the regulations had to become effective July 1. Thus it is clear that our reasonable

request for an extension of time to comment on these highly significant regula-
tions was denied because of the dilatory tactics of the agency.
On June 16, the final regulation was published with very little change from

the proposed format. However, published simiiltaneously in the form of a "Notice"
was the economic index along with the relative values assigned to the compo-
nents of the index. The index became effective on July 1, 1975.

No opportunity was given the public for comment on any substantive portion
of the index. Comments submitted on the proposed regulation were largely re-

jected by HEW. The significance of the HEW action quickly became evident to

the profession, the public and the Congress. The House Ways and Means Sub-
committee on Health has held two hearings on this and other regulatory pro-
cedures of HEW. That Subcommittee has now approved proposals to correct the

hardships resulting under the economic index regulations. With greater delibera-

tion and with greater understanding of the need for expert input into regulations,
the Federal agency could have avoided these consequences.
Another recent example of agency abuse is shown by the Food and Drug Ad-

ministration proposal to publish its own administrative practices and procedures.
The procedures were published on May 27 and consisted of 96 pages of three-

column print. However, since they were viewed by FDA as merely establishing
"procedures governing the on-going activities of the agency," it therefore "con-

cluded that there are compelling public interest reasons why these regulations
should be made effective" as final rules on the date of initial publication. FDA
did magnanimously allow public comment until the operationally effective date of

July 28, stating that the final rules could always be changed afterwards if the
FDA felt the comments warranted.
On June 20, FDA published a notice that the time for submitting comments

had been extended until August 27. However, it restated that the rules were still

final and the effective date remained set at July 28. In July, we submitted a re-

quest for extension of the effective date until at least August 27 and also pointed
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otit that in our opinion the rules constituted substantial new material which
should first be published as proposed rules. On July 25, FDA published a notice

that it denied any extension of the effective date of the regulations (except as

to two sections of the regulations FDA recognized as significant changes to its ad-

ministrative procedures and practices).
As a result of another lawsuit, on July 28 FDA published a notice that a pre-

liminary injunction against the regulations had been granted by the United
States District Court in the District of Columbia. The injunction had been issued

on the grounds that the rules had been published "without notice of rule making".
On August 4, FDA published notice that its rules were stayed until further

notice, pursuant to a permanent injunction ordered by the District Court. A copy
of the order was published in the Federal Register of August 6.

On September 3, the FDA published virtually the identical rules of May 27,

but this time as proposed rules. FDA allowed only 30 days for comment on this

controversial issue. Ironically, the proposed regulations, which in their content
set forth an FDA policy to allow 60 days for comments, themselves permitted only
30 days.

In addition, FDA announced a policy which it proposed to follow in the future
as to comments received from the public. In its commentary accompanying the

proposed regulations, FDA stated :

". . . on several occasions the Commissioner has been flooded with thousands of

form letters, each making the identical point, and often in identical words. The
Commissioner advises that such repetitive comments would be given no more
weight than a single comment, and indeed that a single well-reasoned comment,
relying upon sound data and information would be given far greater weight than
a large number of form letters which simply support or oppose a proposal in con-

elusory terms."
At the time of our comments on these proposals we pointed out that such a

policy would in effect impugn the character of many people who might have
strong opinions but who, becau.se of time limitations or of inability to communi-
cate in FDA desired formats, may not develop comments significantly different
from others to the satisfaction of FDA. By what right should a public agency
in this manner state that many similar comments may have no more weight tham
a single, differing comment?
On the other hand, to the credit of FDA rule making process we can cite their

action on the lUD regulations proposed on July 1. Final comments were to be
received by September 2. On October 15, FDA published a notice in the Federal
Register that since many interested parties did not obtain knowledge of the pro-
posals until the latter part of August (and this through a separate FDA publica-
tion), the comment date would be extended until November 14. It is interesting,
however, that the FDA has used the same vehicle for publishing the extension
as was found to be deficient in carrying the first message.

Although many more examples during the last year can be cited, I will men-
tion only one final case.

On January 4, 1975, the National Health Planning and Resources Development
Act was signed into law. In brief, this Act is intended to mandate a national

system of health planning which will have a controlling impact upon all facets of
health—health facilities, health manpower, health resources.
One provision of the Act allows demonstration projects for rate setting in 6

states and requires notification by a Governor submitted to the Secretary. On July
3. the Secretary published a notice that such requests must be submitted by
July 4. Although there was included in the notice a copy of a letter which was
referred to as having been sent to all governors on June 9, the July 3 notice
was the first notice to the general public.
On September 17, the Secretary published as final rules the regulations for a

State seeking a grant for rate regulation. No proposed rules had l)een published.
On October 17. the Secretary published proposed rules for the health systems

agency, the basic operational unit in the national health planning concept and
one of great significance. Those units will be the ones responsible for planning,
for approving and denying health facilities and services, and for carrying out its

plan in the area. Their impact will be extremely great on health care. However,
only 30 days are allowed for comment on these highly important regulations.

Mr. Chairman, we could continue referring you to other examples of regulatory
abuse in the areas which are of primary importance to our Association. As in-

dicated, instances occur in which regulatory agencies have issued regulations in
contradiction of clear statutory language, in which the agency has broadened the
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legislative language to bootstrap itself into a position of broader power, and of

attempts to ignore the mandates of the statute.

We see the need to control the regulation, and we see that the time is now pro-
pitious. As evident by these hearings and the number of pending bills. Congress
has realized the need and is now, we hope, moving toward a solution of regula-
tory abuse. We are indeed heartened also by recent statements of the President

recognizing the unfavorable results from over-regulation.

However, we are concerned that the attempt to monitor regulatory agencies
not be overzealous itself and create a mechanism which may strangle the good
intentions of remedial legislation.
At this point, in order to expand upon this thought, I would like to call upon

Doctor Beddingfield to continue our presentation.

Statement of Edgae T. Beddingfield, M.D., of the American Medical
Association

Mr. Chairman and Members of the Subcommittee, the American Medical
Association, as Doctor Holden has previously pointed out, has been concerned
with the Administrative Procedure Act and how administrative agencies have
utilized that Act to advance their own ideas of what is best for the public.
We note that many of the bills presently pending at this hearing in some

manner would refer some or all regulatory rules to Congress before they become
final. Generally, either body of Congress would then have an opportunity to

disapprove any rule or regulation as being contrary to statutory language or
Congressional intent. A mechanism is provided whereby direct action can be
taken specifically approving the regulation. Upon failure to take any action, the

regulation would become operative after a certain period.
It is our belief that this method of rule making should not be adopted. Should

only certain rules and regulations be referred to Congress, as proposed in some
bills. Congress would then not have oversight of other rules and regulations
which can be equally injurious to the public.

If all rules are referred to Congress, we believe that this would only establish
another bureaucracy just to review the Federal Register. You have already heard,
and we will reiterate concerns over the volume of the Federal Register at this

time. The output of the publication covers nearly 60,000 pages annually. Almost
every page consists of small print of three columns per page.

If every proposed rule is referred to Congress, each rule will have to be

analyzed in order to ascertain whether it complies with the statute or the intent

of Congress. Someone would then have to analyze the regulations on behalf of

Congressional members in order that action can be expedited on a rule or

regulation.
We would contend that this undertaking should not be undertaken as the

appropriate function of Congress, and that if Congress should take on this

tremendous task it would create a cumbersome regulatory process and divert

its capacities from its principal legislative function.
As you consider those bills which would refer regulatory rules and regulations

to the Congress we would urge you to consider several questions :

How would Congress deal with the great volume of regulations?
Would the public be allowed to continue to submit comments to the Agencies

on the proposals,—to submit comments to Congress also?
If the public is to submit comments, who will review the comments ?

Would Committees hold hearings to determine intent?

How would the Congress determine the "intent" of legislation upon which
regulations are based, particularly when the legislation was passed many years
in the past?

Should one body of the Congress express the other body's intent?
How do these bills otherwise affect the present Administrative Procedure Act?
These are only a few of the questions which quickly come to mind, aside from

questions of a constitutional nature. Moreover, it should be kept in mind that

Congress presently has the means of reviewing the regulatory process through
its oversight authority.
However, there is presently pending another bill, H.R. 10301, which we urge

as a more acceptable answer to the problem. That bill would provide for remedi.vl

changes in the Administrative Procedure Act without referring proposed regula-
tions to the Congress. Before describing this bill we would like to state briefly
some of our concerns with the legislation forwarding regTilations to the Congress
for review.
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First we do have concern over the mixing of powers to be exercised by the
legislative branch and the executive branch. We discern potential problems
inherent in allowing the legislative branch to pass upon the desirability of rules
promulgated by the executive branch to implement the law. Recognition of a
determination by either House of Congress alone, although no more than a deter-
mination that the rule should not be promulgated, without the necessity of

following the procedure otherwise required for passage of an act, should be
closely examined.

Second, as provided under certain proposals, one body of the Congress could
interpret the intent of Congress. Regulations might be referred to Committees
of Congress initially for study.

Third, we must point out the potential burden created in order to monitor rules
and regulations. We have earlier alluded to the volume of paper which would
be generated in review.

Fourth, would passage of either of the other major bills solve the problems of
the APA? Would the provisions for substantive change through "notice" or

perfunctory publication be solved? How will adequate time for allowing public
comments or clearer procedures for promulgating rules be assured?

Mr. Chairman, we believe that H.R. 10301 will correct regulatory procedures
and achieve a goal which we are seeking.

I would now like to analyze H.R. 10301 briefly and to amplify its provisions.
H.R. 10301 would amend that portion of the APA which exempts rule making

requirements from those matters pertaining to "public property, loans, grants,
benefits, or contracts." The bill would delete those exemptions and thus include
them within the rule making process.
We are aware, of course, that certain instances in which an agency carries out

a program call for an allowance of technical or other necessary changes pertain-
ing to public property, loans, grants, benefits or contracts. Every change should
not. obviously, lie forced through rule making for each technical variance.
As to the section in H.R. 10301 referring to the process for proposed rules,

four major changes are suggested. First, H.R. 10301 would insert a clause which
would establish that a final rule could not be published until it first met the re-

quirements of a proposed rule. This inclusion is to clarify the presently ambigu-
ous language of the APA which allows presently the publication of a rule as
proposed and which, without additional publication after a comment period, can
be made effective at the end of 30 days. In essence we conceive the need for a
distinct time period for a proposed rule, allowing adequate period for comment,
and then a separate distinct publication as a final rule carrying a minimal time
period before it becomes effective.

The second change would be to delete the exemption from rule making pro-
cedures for "interiiretative rules, general statements of policy, or rules of agency
organization, procedure, or practice." We have earlier referred to the abuses
which we have observed under this present exemption. Deletion of this would
require such agency actions, which have a direct bearing upon substantive rights
of the public, to comply with the same rule making process as would any other
substantive rule.

The third change would be to require a "full" statement by the agency for not
submitting certain of its regulatory activities to full rule making procedures.
Presently, there is only required a "brief" statement for not complying. Too often
a "bi"ief" statement becomes a perfunctory statement.
The fourth modification would provide a limitation as to the reason which

the agency can use to ascertain that certain activities will not be subjected to
full rule making. Presently an agency may avoid the procedure of first proposing
a rule if it finds that to do so is "impracticable, unnecessary, or contrary to

public interest." The world "unnecessary" would be deleted inasmuch as "neces-
sity" is too often easily justified by the Agency subjectively on the basis of its
own past activities. We believe that the other two conditions, "impracticable" or
"contrary to puWic interest", when linked with the "full" disclosure by an
agency, are adequately objective and have ascertainable standards sufficient to
allow an agency this type of exemption.
The provision in reference to the opportunity for public comment has been

completely rewritten to reflect concerns over past agency activities in failing to
allow sufficient time for public comment on complex regulations. Presently, the
APA requires only that the public be given opportunity to submit comments.
Later the agency is required only to adopt a "concise general statement" of the
basis and purpose of the rules.
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More realistically, H.R. 10301 would require a minimum of 60 days for com-
ment on proposed rules. In addition, any interested party may request and
obtain a public hearing by the agency on the merits of the proposed rules. Fur-
thermore any time for submissions of comments on proposed rules would be ex-
tended by 30 days at the request of any interested party unless, within 10 days
of the request, the agency: (1) finds that such an extension is contrary to

public interest; (2) makes such a finding in writing; and (3) transmits the
refusal to the party and to both Houses of Congress.

In addition, H.R. 10301 would propose that the agency response to comments
received include the "rationale ... in accepting, rejecting, or accepting in

modified form the comments received from the interested parties." This require-
ment is to assure that the agency not indulge fui"ther in its practice, often

utilized, of rejecting out of hand comments with which it does not agree by
merely making a statement chat the comments are not relevant, are ill-founded,
or are of little effect.

A new subsection (d) would be inserted in Section 553 of the Ace. Presently,
agencies have often followed the practice of publishing proposed rules, allo\\ang
comments for the minimum 30 days now recognized, and then publishing final

rules which may be substantially different from the proposals. The agency in

effect avoids the procedure for public comment on crucial issues newly incor-

porated in the final version. It is our belief that if the agency were required to

make its actions open to public view during the entire rule making process al-

lowing comment on all proposed rules, that this would more nearly assure fair-

ness and would protect the rights of the public, which after all should be the

sector which is of interest to governmental activities.

The proposal would thus require that any final rule substantially changed
from its proposed form would have to go through the process as a proposed rule.

This would be fair to the public and to the regulated parties.
The section of the present Act which refers to publication of a final rule re-

quires only that it be published at least 30 days prior to its effective date, with
certain exceptions including "interpretative rules and statements of policy." The
present section can be read to mean that publication under this section can be
satisfied if it is first done under the proposed rule section. Final publication
could then occur 30 days later and be effective at publication.
The change which H.R. 10301 makes is to delete the exemption of "interpreta-

tive rules and statements of policy" for reasons as I explained earlier. We see

no reason to exempt these rules which affect many people in a program. In ad-

dition, H.R. 10301 would make it clear that the 30-day publication prior to malcing
a rule effective can only occur after the publication and procedures required under
the proposed rule sections.

As a final amendment to the Act, H.R. 10301 would add additional require-
ments to that section which provides to an individual the right to seek a change
in rules by way of a petition. It presently provides that such agency shall give
an interested person the right to petition for the issuance, amendment, or repeal
of a rule. The added amendment would provide that whenever a petition was
denied, that denial must be forwarded to the individual mid both Houses of

Congress, giving the reasons for the denial with citations to the appropriate

legal authority upon which the agency relies.

Mr. Chairman, this is a brief explanation of what the amendments would seek

to accomplish.
I would like to reiterate our belief that many of the problems presently en-

countered under administrative actions are due to the Act itself and our lielief

that if the Act can be appropriately amended the rights of parties subject to

regulation will be better safeguarded. We believe that it would be better to

proceed in this fashion rather than to adopt a procedure for Congressional review

of all regulations. We urge your favorable consideration of H.R. 10301.

We would be pleased to answer any questions which the Subcommittee may
have.

Mr. Flowers. Thank you again, gentlemen.
We will adjourn for the day and reconvene at 9 :30 tomorrow morn-

ing in room 2141.

[Wliereupon, at 12:15 p.m., the subcommittee adjourned, to recon-

vene at 9 :30 a.m., Thursday, October 30, 1975.]
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Statement of Carl L. Shipley, Senior Member of Shipley, Smoak & Akerman,
Washington, D.C, President of Williams County Broadcasting System,
Inc., and Inde:pendent Broker-Dealers' Trade Association

Mr. Chairman, enactment of HR 3658 or some similar bill embodying the same
principle would be very much in the public interest. When Congressman Levitas
of Georgia introduced HR 3658, he explained his bill by saying, "Whenever an
administrative rule is adopted by an agency under procedures of the Administra-
tive Procedure Act—Section 553 of Title V, U.S. Code—and a violation of the rule
could result in a criminal sanction, then either House of Congress would have
30 days in which to pass a resolution disapproving of the adopted regulation.
Passing of such a resolution by either House will have the effect of preventing
the regulation from becoming operative."

In explaining the bill. Congressman Levitas further said that the bill "com-
mends itself to those who are concerned about the place and plight of an individ-
ual in the face of a vast and sometimes unresponsive bureaucracy."

In my experience as a lawyer for nearly 30 years, representing from time to

time individuals, large corporations, small companies, and others in the field of
federal government regulation. I have become increasingly concerned with the
fact that various agencies of the federal government have in effect usurped the

law-making power, which our Constitution placed exclusively in Congress. Con-
gressman Levitas in his February 25, 1975, remarks in the Congressional Record
respecting this legislation made the point that "no person should be deprived
of liberty or property without someone elected by and answerable to the citizen

being involved in the adoption of a decree that can place him in jail or impose
a fine upon him."
That is why the founding fathers provided in Article I, Section 1 of the United

States Constitution that "All legislative power herein granted shall be vested in a
Congress. . . ." The Supreme Court has reaffirmed the exclusive nature of the
legislative process vested in Congress. In U.S. v. Shreveport Grain and Elevator
Company, 287 U.S. 77 (1982), the Supreme Court held :

"One of the subtle maxims in constitutional law is that the power conferred
upon the legislative to make laws cannot be delegated by that department to any
other body or authority."

This decision simply restated earlier Supreme Court rulings such as Field v.

Clark, 143 U.S. 649 (1892) holding, "That Congress cannot delegate legislative
power ... is a principle universally recognized as vital to the integrity and
maintenance of the system of government ordained by the Constitution." Yet all

too often federal agencies actually legislate by way of rules, rather than filling
in the details of legislation passed by Congress.

Nearly 40 years ago a lawyer by the name of J. O. Boyd, who was a lawyer in
Iowa, made a speech to the Iowa State Bar Association which is reported in 5
Iowa Bar Review 25 (1938-1939), which has been cited by textbook writers,
which is well worth reflecting upon in connection with the pending legislation.
He said :

"Government by bureaucracies has all the weaknesses of an autocracy and few
of its advantages. Continued growth of bureaucracy will mean the doom of
democracy, the destruction of all progress, the complete bankruptcy of free gov-
ernment, and eventually will lead to fascism or some form of totalitarianism."
This same lawyer went on to put his finger on the fallacy of thinking that

ultimate judicial review somehow preserves the protection of the Constitution :

"From the decisions of such boards and bureaus there is no place to which a
real appeal can be directed. The appeal that is usually provided in the statute is
of little or no value, as the court to whom the appeal is directed must take the
facts as found by the bureau. The members of the various boards or bureaus are
never elective officials. They are not responsible to the people. . . . Eventually
they become either benign tax-eaters, public parasites, or, if they are aggressive,
they set up a little totalitarian empire for the governmental functions entrusted
to them and become as autocratic as a Stalin or a Hitler."
The proliferation of federal agency rules has been the subject of criticism by

the courts, which suggests that the time is long past when Congress should seek
to regain its exclusive responsibility for the exercise of "all legislative power" as
intended by Article I of the Federal Constitution.
Indeed federal judges have been warning us for years that the federal bureauc-

racy is running wild. For example, in Reynolds v. Lovett, 201 F. 2d 181 (1952),
the late U.S. Court of Appeals Judge Bennett Champ Clark, formerly a U.S.
Senator, had this to say :
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"Counsel for appellee stated that the statute was not followed because 'the

Secretary of the Navy had changed his policy.' The Secretary changed his policy,
forsooth. Not one word was forthcoming as to any change in the policy of Con-

gress, which is the law. In my judgment, the defiance of the law and disregard
of the will of Congress on the part of the administrative bureaucrats is a greater
menace to our institutions than the threat of the atomic bomb."

If legislation embodying the principles of H.R. 3658, the proposed "Administra-
tive Rule Making Control Act," becomes law, interested persons can bring to

members of Congress flagrant cases of "defiance of the law and disregard of the

will of Congress on the part of administrative bureaucrats," and Congress can
in effect veto or nullify any proposed rule or regulation which gives rise to the

exercise of arbitrary power, or exceeds authority legislated by Congress.
The principle of a congressional veto of administrative action is not at all new.

For example, the Reorganization Act of 1949 (5 U.S. Code 901-913) authorizes
the President to reorganize various agencies of the government, but further

provides that a reorganization plan will not become effective until 60 days after

it has been submitted to Congress, during which time either House may pass a
resolution stating in substance that that House does not favor the reorganization
plan.

Congress has made a similar provision retaining a veto power over the enact-

ment of ordinances by the government of the District of Columbia, in the exercise
of its responsibility under the Federal Constitution to exercise exclusive legisla-
tive authority over the Nation's capital.
The importance of H.R. 3658 or some version thereof such as H.R. 7979 cannot

be overemphasized. When Congress enacted the Administrative Procedure Act in
1946 (5 U.S.C. 551, et seq), it provided in Section 553 that federal agencies must
publish a general notice of proposed rule making giving the time, place and
nature of the proceedings, the legal authority on which it was based, and the
substance of the proposed rule. That law requires each agency to give interested

persons an opportunity to participate in the rule making through submission of
written data, views, or arguments with or without opportunity for oral pres-
entation. It also requires rule making proceedings to be conducted "on the

record," when so required by statute. Congress has required in that law that the

proponent of a rule has the burden of proof, and that no sanction may be imposed
or rule is.sued except on consideration of the "whole record" supported by
"reliable, probative and substantial evidence."
In order to make administrative procedures more consistent with the basic

rules of fair play. Congress went so far as to define "rule" for purposes of the*

Administrative Procedure Act as meaning any agency statement of general or

particular applicability and future effect designed "to implement, interpret or

prescribe law or policy or describing the organization, procedure, or practice
requirements of an agency." It included "agency rules" within the definition of

"agency action," which makes the whole rule making process subject to judicial
review (5 U.S. Code 704). However, these intended safeguards have been studi-

ously evaded or avoided by federal bureaucrats over the years by a resort to such
subterfuges as "guidelines," "no action letters," "interpretations," "policy state-

ments," etc.. all of which they contend are not rules and are simply informal
advisory actions to giiide citizens in trying to weave their way through the forest
of red tape which regulates every citizen from the cradle to the grave. However,
iiecause of fear of administrative enforcement proceedings and the serious injury
caused by the adverse publicity such proceedings provoke, citizens forego their

rights and avoid challenges to arbitrary bureaucrats. H.R. 3658 will help protect
the citizen from wrongheaded bureaucrats when they exceed their authority.
And one of the consistently worst sinners in the field of abuse of administra-

tive discretion is the Securities and Exchange Commission. A way back in 1935,
the Supreme Court in ./owes v. SEC. 298 U.S. 1. took the Securities and Exchange
Commission to task. In sending the SEC a message, I suppose the Supreme Court
intended to send every bureaucrat a mes.sage, and it might be helpful to quote
from the Supreme Court's opinion :

"The action of the Commission finds no support in right principle or in law.
Tt is wholly unreasonable and arbitrary. It violates the cardinal precept upon
which the constitutional safeguards of personal liberty ultimately rest—that this
shall be a government of laws— , because to the precise extent that the mere wilt
of an official or an ofl^cial body is permitted to take the place of allowable official

discretion or to supplant the standing law as a rule of human conduct, the gov-
ernment ceases to be one of laws and becomes an autocracy."
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In Jones v. SEC, the Supreme Court went on to warn us about what lays at the-
end of the road :

"And if the various administrative bureaus and commissions, necessarily called
and being called into existence by the increasing complexities of our modern
business and political affairs, are permitted gradually to extend their powers by
encroachments—even petty encroachments—upon the fundamental rights, privi-
leges and immunities of the people, we shall in the end, while avoiding the fatal

consequences of a supreme autocracy, become submerged by a multitude of minor
invasions of personal rights, less destructive but no less violative of constitutional

guaranties."
Perhaps the greatest message from the Supreme Court in the Jones case was

this observation :

"The philosophy that constitutional limitations and legal restraints upon
official action may be brushed aside upon the plea that good, perchance, may
follow, finds no countenance in the American system of government."
Every American should consider thoughtfully the statement of Congressman

Elliott Levitas upon introducing the present legislation when he said, "We have
too many examples of administrative excess and zeal, going far beyond any
congressional intent. Congress now has the responsibility of facing up to a
reexamination of the necessity of congressional control over the administrative
process. When an act of Congress contains the pithy section which reads some-
thing like this : The Secretary shall have the power to promulgate regulations to

carry out the purposes of this act . . . Then the citizen is at his peril."
No more egregious example of this type of unconstitutional delegation of legis-

lative authority to the federal bureaucracy exists than that contained in one of
the federal securities laws (15 U.S.C. 780-3 (b) (9), by which Congress has author-
ized a private trade association, the National Association of Securities Dealers,
Inc. to be registered with the Securities and Exchange Commission. In a kind
of compounding of what many consider an imconstitutional delegation of legis-
lative power. Congress has provided that in order to be registered as a self-

regulatory association, a private and nongovernmental trade group must have
the following power :

"The rules of the association (must) provide that its members and persons
associated with its members shall be appropriately disciplined, by expulsion, sus-

pension, fine, censure ... or any other fitting penalty, for any violation of its

rules."

It is one of the curiosities of the law that Congress passed the above referred
to Maloney Act authorizing the SEC to register private associations on condition
that their rules include tlie power to levy fines on their members, when the
Supreme Court has firmly held such delegations of regulatory power to private
persons to be unconstitutional. In Carter v. Carier Coal Co., 298 U.S. 238 (1935),
tlie Supreme Court held that the delegation of federal regulatory power to a
private group in the coal industry was unconstitutional, saying :

"The power conferred upon the majority is. in effect, the power to regulate the
aifairs of an unwilling minority. This is legislative delegation in its most obnox-
ious form : for it is not even delegation to an official or an official body, presump-
tively disinterested, but to private persons whose interests may be and often are
adverse to the interests of others in the same business ... in the very nature
of things, one person may not be entrusted with the power to regulate the busi-
ness of another, and especially of a competitor. And a statute which attempts
to confer such power undertaken an intolerable and unconstitutional interference
with personal liberty and private property."
And this was not the first time the Supreme Court has ruled that it is uncon-

stitutional to delegate governmental power to private persons to exercise over
their neighbors or competitors. (Eubank v. City of Riclimond, 226 U.S. 137 (1912).
Enactment of HR 3658 may give affected persons an opportunity to bring to

Congress for review various SEC and NASD rules which have proliferated to
the point of stifling competition in the securities industry through the threat of
fines or imprisonment. The very problem Congressman Levitas has discussed
exists in this area of the law. Under federal securities laws, any violations of
a rule or regulation of the Securities and Exchange Commission, and this includes
violation of the rules promulgated by NASD and approved by the SEC, can result
in fines of up to $10,000 and imprisonment of up to two years in jail, or both.

I have cited the situation involving federal securities laws simply because I

happened to be familiar with it. Similar examples are to be found in every fed-
eral regulatory agency. Similarly there are Supreme Court decisions condemning
abuses of power by bureaucrats in various other federal agencies. •
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Most knowledgeable people accept the fact that Congress can legislate a

"primary standard" in a statute and delegate to federal administrative agencies
the duty to bring about the result pointed out by the statute. (Butterfield v,

Stranahan, 192 U.S. 470 (1904). This is a necessary aspect of representative

government.
But as the years have passed, administrative officials have become the execu-

tives and lawmakers, and the principle of separation of powers is withering away.
In the checks and balances which make our government function, common

sense tells us that after Congress has legislated an intelligable principle to which
the federal agency authorized to act is directed to conform, that agency officials

can properly "fiU up the details." U.S. v. Grimaud, 220 U.S. 506 (1911) ; J.W.

Hampton, Jr. & Co. v. U.S., 276 U.S. 394 (1928). However, the Supreme Court
has not hesitated on occasion to hold that Congress cannot delegate legislative

power as such to a federal agency. Panama Refining Co. v. Ryan, 293 U.S. 388

(193.5) ;
Schecter Poultry Corp. v. U.S., 29.5 U.S. 495 (1935). Enactment of HR

3658 will let Congress itself determine whether a given rule violates an agency's

authority without requiring a citizen to risk a fine or jail to challenge an

agency.
In considering the need for an "Administrative Rule Making Control Act"

as embodied in HR 3658, members of Congress could well keep in mind comments
from academic writers in the field of administrative law. Professor Walter
Gellhorn of Columbia University in his outstanding case book entitled "Adminis-
trative Law, Cases and Comments" (6th Ed., Foundation Press), advises us that,

"One of the fundamental concepts of our form of government is that the" legis-

lative, as representative of the people, will maintain a degree of supervision over

the administration of governmental affairs . . . For many years British statutes

delegating powers to make regulations of general applicability have mostly but
not always required the subsequently promulgated regulations to be laid before

Parliament for 'negative' or 'affirmative' action."

In his book he tells us that some states such as Connecticut, Nebraska and
Michigan have moved toward requiring that administrative regulations be laid

before the legislature for approval or disapproval, in accordance with the prac-
tice that has proven so successful in Great Britian over the years. It would
appear that public sentiment is such that now is the time for Congress to act

affirmatively in this area. Not long ago. President Ford announced that he would
like to "free the business community from bondage" and "clean the cobwebs from
our government regulations", explaining that "federal regulations have entangled
far too many aspects of our economic system. In far too many cases, government
regulations have become counterproductive . . ." (Time Magazine, July 7, 1975,

page 57.) Indeed President Ford has gone so far as to set up a list of adminis-
trative agencies which "act as accuser, judge and jury all at one time" for total

reorganization to cut the federal agencies back to their proper role.

Enactment of the Administrative Rule Making Control Act would be a long
step toward restoring the confidence of our citizens in the institutions of gov-
ernment. Recent polls show that public support for the federal bureaucracy has
deteriorated to the danger point. Congress, which is the policy making branch of

our government, should now reassert its responsibility by subjecting all adminis-
trative regulations to the same "oversight" it has reserved to itself in the case
of Presidential Reorganization Plans. HR 3658 will accomplish that goal.
There is another serious administrative law problem which is not covered by

the proposed Administrative Rule Making Control Act, but which should have
the serious consideration of Congress. It was called to the attention of Congress
at page H6381 of the July 18, 1975 Congressional Record by Congressman Roliert

G. Stephens. Jr. of Georgia in a discussion of the Federal Rules of Criminal Pro-

cedure. Congressman Stephens said :

"With the proliferation of Federal regulatory agencies over the past quarter
centTiry, Congress has delegated enforcement authority and prosecutorial dis-

cretion to many persons not subject to the checks and balances of appointment
by the President and confirmation by the Senate of the United States. I am
increasingly concerned with the potential abuse of prosecutorial discretion by
administrative agency officials in the course of their enforcement activities."

In explaining this problem. Congressman Stephens went on to quote the late

Supreme Court Justice Robert A. Jackson, who, when he was Attorney General
of the United States, delivered a talk entitled "The Federal Prosecutor", saying :

"Justice Jackson reminded the Federal prosecutors in his talk that the power
to prosecute 'has been granted by people who really wanted the right thing done—
wanted crime eliminated—but also wanted the best in our American tradition

preserved.' But, said Jackson :
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" 'Because of this immense power to strike at citizens, not with mere individual

strength but with all the force of government itself, the post of federal district

attorney from the very beginning has been safeguarded by presidential appoint-
ment, requiring confirmation of the senate of the United States.'

"

In summing up the problem, Congressman Stephens said :

"It seems to me that the time is at hand when it may be desirable for Con-

gress to inquire into the possible abuse of prosecutorial discretion by non-
Presidential appointees in administrative agencies. We have Federal rules of

criminal procedure applicable to Federal court procedures, but we have no similar
Federal rules applicable to administrative procedures."
A glaring example of a well intended statute which has given rise to much

abuse is Section 20 of the Securities Act of 1933 (15 U.S. Code 77t). In this law,

Congress has provided that :

"(b) Whenever it shall appear to the Commission that any person is engaged
or ahout to engage in any acts or practices which constitute or will constitute

a violation of the provisions of this subchapter, or of any rule or regulation
prescribed under authority thereof, it may in its discretion, bring an action in

any district court of the United States ... to enjoin such acts or practices . . ."

It is basic to the system of law under which we live in the United States that

people are presumed to be innocent, not guilty, that they do their best, not their

worst, that they try to abide by the law, not violate it, and that they try to be

good and law abiding citizens. These ideals are embodied in our Federal Consti-
tution in what we call "due process", and our Constitution lays upon all officials

the burden of fair play. A judge will not issue a search warrant except upon
"probable cause", and all through our law the great machinery of law enforce-

ment can only be triggered by a preliminary finding of "probable cause". And
yet here we have an act of Congress that authorizes the Securities and Exchange
Commission to proceed on speculation or mere suspicion, not founded on any
evidence or any probable cause or even any basis for unleashing the destructive

engines of administrative enforcement machinery against a citizen and taxpayer.
Congress could well amend this section of the law to insert the phrase "upon
probable cause" after the word "appear" in Section 20b of the Securities Act
of 1933, and make one small step toward curbing the basis on which one Federal

agency relies in undertaking administrative actions for violation of administra-
tive rules which can lead to fine or jail, but which are not based on probable
cause. The Administrative Rulemaking Control Act might well include a pro-
vision that no rule or policy of any federal agency shall authorize any enforce-

ment proceeding except upon a preliminary determination of probable cause

supported by substantial evidence. This change would shift the emphasis from
government by suspicion to agency enforcement action based on reasonable cause.
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The subcommittee met, pursuant to recess, at 9 :45 a.m., in room 2141,

Rayburn House Office Building, Hon. Walter Flowers [chairman of

tlie subcommittee] presiding.
Present : Representatives Flowers, Mazzoli, Moorhead, and

Kindness.
Also present: William P. Shattuck, counsel; Jay T. Turnipseed,

assistant counsel; Alan F. Cotfev, Jr., associate counsel; and David

]Minge, consultant to the subcommittee.
]\rr. Flowers. We will call the meeting to order. Our first witness

will be Mr. Robert V. Zener, General Counsel of the Environmental
Protection Agency. We welcome you and appreciate your being here.

Proceed as you see fit.

TESTIMONY OF ROBEET V. ZENEE, GENEEAL COUNSEL, U.S.

ENVIEONMENTAL PROTECTION AGENCY

Mr. Zexer. Thank you, Mr. Chairman.
I would like to read a fairly brief prepared statement and make a

couple of additional remarks and proceed from there.

I am Robert Zener, General Counsel of the Environmental Protec-

tion Agency. I am pleased to be here this morning to present the com-
ments of EPA on two bills, H.R. 3658 and H.R. 8231.

These bills would provide a mechanism for congressional oversight
of regulations j^romulgated by administrative agencies. Briefly sum-

marized, the bills would provide that regulations promulgated by
agencies would not become effective for a specific period of time while

Congress is in session.

During this period either House could prevent the regulation from

becoming effective by adopting a resolution indicating its disapproval
of the regulation.

I will skip over the detailed analysis of the bills. While we recognize
the legitimate congressional concern for oversight of a regulatory

agency's implementation of Federal statutes, we do not believe that

these bills provide an effective mechanism for providing that over-

sight. The role of administrative agencies is a necessary one to carry
out and implement the more detailed aspects of congressional policy.

(425)
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Certainly the regulations which they adopt will have a strong in-

fluence on the overall imiiact of any particular piece of legislation.
It is essential that the Congress continually assess and review regu-

lations to assure that the legislation is having its desired effect and
that the public interest as determined by Congress is being served.

These bills would allow Congress to assert a more direct influence

in the regulatory process than it does at the present time. They present,

however, significant problems to the successful functioning of

the regulatory process and are not in our view necessary for adequate
and effective congressional oversight.
The bills' most obvious impact would be to delay the applicability

of regulations beyond the time which they may now take effect. Since
the 30- and 60-day periods in the bills refer to days while Congress
is in session, the potential delays in terms of calendar days are much
longer.
Such delays may conflict with statutory or court-imposed dead-

lines, which are commonplace with respect to the statutes adminis-

tered by EPA and will, of course, defer ultimate compliance by the

affected industry or other regulated person. Neither of the bills appear
to provide mechanisms for modifying the requirements in emergency
situations.

The second major problem that we foresee is that the bills do not

provide for any specific guidance to the agency regarding the reasons

for disapproval. There is no provision for instructions to the agencies
on how regulations could be modified to be consistent with the statute

and meet the criticism which resulted in disapproval.
H.E. 8231 attempts to establish criteria for disapprovals while

H.R. 3658 does not. However, these criteria are extremely general and
are essentially the same as those the courts presently use to evaluate

regulations under the present provisions of the Administrative
Procedures Act.

Thus, we believe that neither of the bills provide an effective

mechanism for insuring that proper direction is given to the adminis-
trative agency for the reissuance of a disapproved regulation.

This also leads to the third problem that I wish to mention involving

regulations which are specifically required by statute as most of ours

are. The normal course of events is for the agency to issue proposals for

public comment and then promulgate final regulations.

Normally those regulations are then reviewed by the courts and

depending on the judicial determinations some modifications or re-

assessments of the regulations is done by the agency in accordance
with the court order.

Under the new Administrative Procedures Act it is the role of the

judiciary to review the conformity of regulations with the letter and
intent of the authorizing statute. H.R. 3658 and 8231 would interpose

Congress into the review process prior to any judicial examination and
would establish Congress as the initial interpreter of compliance by
the regulations with the statute.

EPA promulgates a large number of regulations each year, most
of them required by statute. These often include extremely complex
standards based on extensive scientific and factual records. It would
be an enormous task for the Congress to review all the data necessary
to make an informed decision regarding the correctness of the

regulations.
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Judicial review on occasion takes an extremely long time, due to the

volmne of the underlying data. This problem would be as serious for

any congressional review. Because of the time restrictions in these

bills, it would be even more difficult to have a comprehensive analysis.

Many of our regulations are developed pursuant to court orders,
with respect to their timing as well as their substance. Establishing
a mandatory congressional oversight would on some occasions create

a direct conflict between the judiciary and the Congress.

Congress might diapprove a regulation because of its content which
was mandated by a court order. Such a situation would result in the

agency being in violation of another branch of the government to

which it is legally responsible. This would create an intolerable state

of confusion.

Wliere Congress disagree with a particular regulation it always has
the necessary vehicle for voiding the actions of the regulatory agency

—
amendment of the authorizing legislation.

Or, in some cases, riders to appropriations acts, both of which

techniques have been used for EPA. The Congress, on several oc-

casions, has exercised an effective oversight on EPA implementation
of its statutes such as the regulations involving transportation control

plans.
It has been able to work through its committees with the agency

and by amendments to effectuate its desires. We are of the opinion
that the congressional oversight of agency actions can best be accom-

plished by the continual exchange of information between the agencies
and congressional committees and by prompt consideration by Con-

gress of amendments to the statute where it believes that an agency's

regulations do not comply with congressional intent.

This approach will certainly avoid the problems I have discussed

above and preserve the traditional and complementary roles of the

three branches of Government.
The laws which EPA is attempting to administer are quite complex

and represent initial efforts by Congi-ess to enter areas of regiilation

previously unaddressed by Federal legislation.
Because of this, many of our regulations involve measures which

are necessary to accomplish the goals specified in those statutes but

which were possibly not anticipated by Congress at the time it passed
the legislation.
EPA has in the past attempted to brief the appropriate congres-

sional committees prior to the issuance of regulations and it will

continue to do so.

Where there is disagreement which cannot be worked out in the

normal rulemaking process, then prompt action to reassess and, where

appropriate, amend the underlying legislation would be instituted.

H.R. 3658 and H.R. 8231, we believe, would insert an unnecessarily

confusing and disruptive element into the administrative process. For
these reasons we oppose the enactment of H.R. 3658 and 8231.

Thank you for providing the Agency the opportunity to present its

views to you. I will be glad to answer any questions you might have.

Let me add a few words about the transportation control plans. As
I understand the discussions which have led to these bills, the transpor-
tation control plans have been a leading example cited of administra-
tive arbitrariness which requires this kind of oversight mechanism.

63-550—76 28
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Mr. Flowers. That question will probably arise later on.

Mr. Zener. So I am taking the bull by the homs. It seems the trans-

portation control plans are a prime example of the present process

actually working. We have had two changes to our basic legislation
as a result of congressional objections to these plans.
In the spring of 1974 there was an amendment to the Clean Air Act

which prohibited parking surcharges and our appropriations act was
amended to prohibit regulation of parking facilities.

Even before these amendments were adopted we saw them coming
and withdrew the relevant portions of the transportation control plans.
So that is an example where congressional review has been working.
Mr. Flowers. Let's stop there just a minute, please.
Mr. Zener. Yes, sir.

Mr. Flowers. Is it working efficiently and effectively when you had
a controversy over something like this which is a part of the launching
of this kind of regulation ?

I think EPA has done a lot of good in this country but it still raises a

lot of resentment in people's minds when you mention regulation which
affects directly a man's business or a company's business operations.
If the Environmental Protection Agency has only the consideration of

the environment and not all of the other cost-benefit kind of arguments
that other agencies must meet it appears you are going to continuously
have this kind of problem.
Should we rely on legislation in the Congress, perhaps in the appro-

priations process, to place limitations upon regulatory activity?
Is that really a reasonable way to provide oversight or review of

agency action ?

Mr. Zener. Mr. Chairman, I think it was in this case. Basically what

you are dealing with, I think, is that there has been some change in the

political climate of the country. We were operating under the 1970

Clean Air Act passed at the height of the environmental movement.
That act did require transportation control plans. I am convinced

of it. Indeed, in promulgating those plans, we were acting under court

order. We attempted to postpone the date we had to do those plans
and the District of Columbia Circuit held that we could not do that.

So we were kind of dragged into the venture reluctantly. We were

doing it under the 1970 Clean Air Act. Since 1970 there has been some

degree of change in the political climate, some degree of feeling that

there ought to be more consideration of social and economic factors

that you mentioned.

Really, the controversy engendered by the plans is a reflection of that

change and it is appropriate that the change be registered through a

change of the law, which is what happened.
Mr. Flowers. Do you think, Mr. Zener, that the basic law, the Na-

tional Environmental Policy Act, is sufficiently explicit to convey to

the regulators, in this instance EPA, congressional intent, or is it too

vague ?

I recall that there has been complaints that the laws that the rules
and regulations of the various agencies are promulgated under, have
been too vasfue.

Mr. Zener. That is a difficult question. I would say that in many
situations that we face, I don't see any practical way of making a law
more specific. Let me give you a couple of examples.
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One of our main pieces of business, you might say, is establishing

standards, air quality standards, emission effluence standards. Those
standards have to be set at the specific number, so many milligrams
per liter, so many pomids, or what have you.
There is no way in the world that Congress is going to fix those

numbers. The only instance I know of where Congress did set the

specific number in a statute was the 90 percent reduction required in

automobile emissions.

Congress obviously can't do it in every case. You can give us a set

of instructions saying that we had—have to consider costs, environ-
mental benefits and energy impacts and so on.

Mr. Flowers. Are you charged with consideration of those other
matters ?

Mr. Zener. In the Federal Water Pollution Control Act, the setting
of effluents, yes. In the setting of performance standards of new plants
in the Clean Air Act, yes.

In the setting of the clear air standards, the directive is to consider

only health. Congress can tell us the factors to consider, but the trans-

lating of those factors into a specific number is something the agency
has to do and Congress can't very well do.

We have to be realistic about it. The translation of a set of factors

into a specific number iuA'olves a tremendous range of choice. There
is no way of getting around that.

]\Ir. Flowers. I can understand that. There is no way the Congress
in basic legislation can deal in the specifics of the air quality of Birm-

ingham, Ala. or Pittsburgh, Pa.
You have got to deal with on the spot determinations based upon

complex information.
But I think the concern is more general than that. The Environmen-

tal Protection Agency in its zeal to make an impact on the environ-
mental conditions simply fails to or refuses to recognize all of the other
factors in the human environment.
These are social considerations, they involve factors involving qual-

ity of life other than the quality of air. Such as, whether or not you can

put a firm out of business by putting such an onerous requirement on
them that they simply cannot comply with it.

Mr. Zener. Well, if you look at some of the regulations, for exam-
ple, the one setting the discharge standards for steel plants under the
Federal Water Pollution Control Act. There is a big impact on the

industry, on jobs and so on.

If you look at our administrative records, when you do have studies
of impact studies of costs and these factors, the industry will say you
did not give them sufficient consideration.

Well, how is the Congress going to look at the specific regulation
and decide whether we gave something sufficient consideration? You
have a study which delves into the economic questions. There will al-

ways be room for controversy, however, as to whether we have given
the social and economic factors sufficient consideration.
Mr. Flowers. Does your rulemaking process or procedure allow

these affected parties to obtain detailed statements of the factual or

legal authority for regulations ?

Mr. Zexer. Oh, certainly. Sui-e. In the example I was talking about,
the discharge standards under the Water Act, it is a very complicated
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process but at every stage it involves EPA putting its studies out for

comment even before we go into the Federal Kegister in the proposed

rulemaking procedure.
We have a consultant such as Arthur D. Little or some similar en-

gineering firm do a study of the industry and that study is circulated

to the industry and to anybody else who wants to look at it for com-

ment.
Then after we get the comments, we do an economic study.
The same thing happens. Then the thing is put in the Federal Kegis-

ter as a proposal. Again another round of comment. Again the industry
looks at our technique and our technical and economic data. Only after

all that, essentially two rounds of comment by the aifected people, do

you go to final.

Mr. Flowers. Is there any forum where the affected industries coun-

sel or representatives have the opportunity to cross-examine the so-

called experts or the technical data or question in open forum ?

Mr. Zener. We have conferences, but formal cross-examination, no.

Mr. Flowers. One of the things you mentioned was the Water Act.

Have there been a vast number of appeals from some of these regula-
tions ?

Mr. Zener. Yes, sir. There have been appeals in the case of the

Water Act which are running at the rate of about 75 percent of the reg-
ulations getting appealed.
The judiciary in this area is taking an extremely active role starting

with our regulations under the Clean Air Act and continuing. The

judges are looking not only at the broad legal questions but also at the

technical base for the regulations.
I think this supports my contention that the present system does

work. Judicial review has been an extremely meaningful way to handle

this. I have seen some statements that judicial review is an illusory

thing. My personal experience is quite to the contrary.
One needs only to flip through some of the opinions that have been

written on our regulations to see that the judges are really delving
into the basis for regulations.
Mr. Flowers. Do you have any breakdown on how many of the ap-

peals have been perfected
—how they have been handled by the courts,

how many have been upheld ?

Mr. Zener. I can supply that for you. Just off the top of my head I

can tell you about transportation control plans because this is one of

the controversial areas. Transportation control plans have been re-

viewed by the Federal Circuit Courts of Appeals in the First, Second,
Third, Fourth, Ninth, and District of Columbia Circuits.

In every case, the court remanded—either held portions of the plan
invalid or remanded to EPA for further consideration of portions
of the plan involved.

Mr. Flowers. Does that tell you something? Do you get any mes-

sage there? I think we are getting down to the nuts and bolts of this

thing. Perhaps the EPA is not using all of the factors they ought to

in reaching a determination.
Mr. Zener. Well, it says that but it also says that the judiciary is-

playing an active role here. The review process there is having an

impact.
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Mr. Flowers. As long as we got enough Federal judges, I guess we
are OK there. But I think that this is avoiding the issue on the legis-
lation. The legislation is an attempt to impact the rulemaking process
before it gets to that stage.

I don't think we can assume it is working simply because there are

some rules getting set aside by Federal courts. This shows that at some

point possibly
—probably the early stages, some agencies might not be

following the congressional intent or at least the letter of the law
as they should.

]Mr. Zener. Well, Mr. Chairman, the problem is that I am not sure

Congress with respect to some of these qeustions is really equipped to

do the job and with respect to others it would seem to me the appropri-
ate responses are legislative.
For example, take the transportation control plans. The reason we—

in the Texas case, which is a good example, Judge Bell of the fifth

circiut set aside a portion of the transportation control plan down
there because he did not think it was valid for EPA to utilize some
data that had been collected in the Los xVngeles base with respect to

the reactivity of hydrocarbon emissions from fuel storage tanks.

He thought that the Texas situation was sufficiently different so that

we should have used data that was more pertinent.
This was following extensive review of the record. It is pretty clear

to me that that is not the kind of review that Congress could have
undertaken. On the other hand, let's take a question of the sort that has
been addressed by three recent courts of appeal.

It is a broad statutory constitutional question of whether EPA in

promulgating the transportation control plans can legitimately tell a

State or locality that it must adopt a piece of legislation to imple-
ment tlie plan. It is a very profound question that the Supreme Court

may well decide.

Congress might well address it. It would seem to me that that ques-
tion would be appropriately addressed by legislation if Congress were
to take it up. It is a question incidentally to which the courts of appeal
are split. One has favored our view, one has favored our view partially,
two have totally rejected our view.

So again it is a broad legal question, the kind of question where our
view is not totally without merit since one circuit court of appeals, the

Third Circuit Court of Appeals, has accepted it.

But it is a very, very difficult and profound question which would

appropriately be addressed by legislation or perhaps by the Supreme
Court. It seems to me in both situations I mentioned the existing proce-
dr.res to establish the aj^propriate means of review.

That is either the judiciary delving into the technical basis for the

regulation and deciding in one respect the evidence did not support
it or in the case of a broad legal question of constitutional overtones,
either the Supreme Court or the Congress addressing it through exist-

ing procedures.
I might add in both cases we are getting review. EPA's word is by no

means the last word on this.

]Mr. Flowers. I interrupted you a short while ago. Would you like

to continue?
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Mr, Zener. I only wanted to mention two other points and that is

to raise another example in an area that has been controversial and
that has been discussed in connection with this legislation and that is

the area of pesticides. Over the last several months there has been a lot

of criticism of our actions in the pesticides area and as a result the

House Agriculture Committee undertook an intensive oversight which
resulted in some legislative proposals and the adoption of some legis-
lation hj the House.
These amendments are now before the Senate. Another example of

an area that has elicited criticism and a process that may be leading
toward a legislative result

Mr. Flowers. How did the EPA stand on these changes ? Did you
oppose them in the Agriculture Committee or did you take the posi-
tion that since this was congressional oversight that you ought to let

the people's representative decide?
Mr. Zener. Well, we opposed most of the changes but obviously

the—we never challenged their right to decide, obviously. In addition,
in response to criticism of some of our actions, specifically one of them

being the most controversial one being the establishment of a pesticide
hot line, we withdrew that without even legislation taking place.
Of course that is an example of an informal process that goes on all

the time. Wlien we issue regulations, we always talk to the staffs of the
relevant committees. When there is criticism we certainly consider it.

I think any intelligent agency would do that.

There are many instances I am familiar with where actions have
been withdrawn or changed in response to sentiment that we ascertain

through this informal process so that you don't even get to the formal

legislation taking place.
Another problem that has been mentioned is there are too many

regulations. We are the prime recipients of that criticism. Well, that

is a fair criticism I think but I think that to some extent the problem
here lies in the authorizing legislation, the statutes we worked under.

They direct us to issue a very large number of regulations.
Just last night in thinking about this I pulled out a copy of our vol-

ume in the Code of Federal Regulations and went through it checking
off the regulations which were required by law.
The count I came to was of the 110 parts in title 40 of the latest

edition of the Code of Federal Regulations—this is the EPA volume—
74 were specifically required by law. This is a case of an indication to

me that if we are really goinj? to make a meaningful dent in the volume
of regulations, at least that EPA issues, we are going to have to review
our legislative mandates which is something that we well might want
to do.

But 1 think the problem is not one of overzealous bureaucrats just

falling all over themselves to issue unneeded regulations. T think the

problem is more basic. I might also mention that frequently, we find

ourselves sued for failing to issue regulations requirecl by the statute,

allegedly required by the statute.

Just the other day I was required of a suit filed under tlie Noise Act
to issue railway noise standards guidelines. The record is pretty clear
that we are not falling over ourselves to issue regulations just for the
fun of it. In most cases these regulations are required by law.
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Mr. Flowers. Thank you very much. The Chair recognizes the

gentleman from California, Mr. Moorhead.
Mr. Moorhead. You have been referring to the need for bureaucratic

expertise. Sometimes, you know, the experts come in conflict with each

other. We were reminded yesterday, I believe it was, that the Depart-
ment of Agi'iculture had a very important program to stamp out the

fire ants. Yet, another regulation, put out by EPA, prohibited the use

of the pesticide used to stamp out the fire ants—in accordance with the

program of the Department of Agriculture.
So we are going to have fire ants over better than a third of the

United States. Who is going to determine which bureaucrats really
have the expertise in that situation ?

Mr. Zener. I think we may have worked out that particular contro-

versy but the question still is a valid one. Well, within the executive

department at least, there are mechanisms for working out controver-

sies. But I doubt that Congress is really in a position to adjudicate or
mediate all the interagency conflicts that arise.

Mr. Moorhead. I don't think the plan was for Congress to do any
adjudicating. I think the plan was for Congress to have oversight and
have the ability to pass on or reject regulations that might be contrary
to the will of Congress.
Mr. Zexer. Mr. ]\Ioorhead, I should mention one thing that your

questions raise and that is that administrative agencies act in a number
of ways other than regulation. The reason I raise that is because the

particular example you raise was not a regulation.
It is an adjudicatory proceeding under the Pesticides Act. Of course

other statutes involve rulings, adjudicatory proceedings, and so forth

in order to bring the particular proceeding you mention within the

scope of judicial review, you woidd have to expand the statute to cover

agency rulings.
The scope of the things become staggering.
Mr. Moorhead. And it is an example that experts can disagree even

though they are bureaucratic experts ?

Mr. Zexer. There is no question about tliis.

Mr. Moorhead. You expressed grave concern that the courts might
not allow the time required by this procedure if Congress stepped in

and had a 60-day period in which to pass on a regulation. You thought
the courts might not be willing to wait.

Isn't it very likely that the courts would follow the law? That, if

there was a law giving Congress that period of time, don't you think
it is unlikely a court would go against the statute and require action

prior to the time that period would elapse ?

Mr. Zexer. They would have to allow that review period to take

place. But you would get into trouble involving other statutory dead-
lines. For example, under the Water Act. all industries have to install

best practical treatment by mid-1977, and the best practical treatment
is denned by regulations issued by EPA.
Any substantial delays in the issuance of those regulations means the

affected agency does not l-mow what it is supposed to do and time passes
and eventually there may be a situation where there is not enough
time to meet that statutory deadline.
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Obviously the actual process of review would be allowed by the

courts. It is simply that they would involve conflicts with other dead-

lines.

Mr. MooRHEAD. Do you really think this 60 legislative days consti-

tutes an unreasonable delay? Don't you have, in the rulemaking
process, delays that are built in already ?

Mr. Zener. Sure. This would just be an additional one.

Mr. MooRHEAD. In terms of rules and regulations issued by your
agency pursuant to the various statutes, can you estimate for the sub-

committee approximately what percent of them carry criminal

sanctions ?

Mr. Zener. Yes
Mr. MooRHEAD. There is a difference between the two bills.

Mr. Zener. Yes. I understand that, sir. I think the majority of them

certainly understand the Clean Air Act and understand the Water Act,
those regulations which impose requirements on industry could ulti-

mately result in criminal sanctions,

Mr. MooRHEAD. Wliat would your suggestion be concerning the plac-

ing of a time limit on the effectiveness of this legislation, say to give it

a 3- to 5-year trial run ?

]Mr. Zener. You mentioned 3 to 5 years. I think in 3 years you would
find out whether it was working. In 3 years there would be a large
volume of regulations—I think probably in 2 years you would have

enough of a volume to get some sense of whether it was manageable.
Mr. MooRHEAD. You know, one thing

—I have watched Congress for

some time now. It has been my observation tliat while the Congress
might step in in a few of these instances and take a part, there are

not going to be as many of them as you believe that there will be.

There might be an occasion where—every few months when some

regulation would be challenged. I very seriously doiibt the volume
would be as great as you and some of the other witnesses apparently
feel it would be.

Mr. Zener. Well, I agree. I don't think the volume of actions taken

by the Congress would be great. But you are going to get an awful
lot of paper dumped on you. The volume of stuff coming over would
be immense. I think you have to recognize that.

]\Ir. Moorhead. Except for having to wait for a 60-day period for

the regulation to become effective, I can't see how that would adversely
affect you.
Mr. Zener. Well—OK. That would be an adverse effect. I might

mention also that as I read one of the bills at least, the proposed as

well as the final rule goes over so that you are dealing with a double

period.
You are talking about the 120 days.
Mr. Moorhead, We have not adopted any of them yet. If you have

a suggestion to take out any bugs that are in the bill, we would truly
like to hear that also.

Mr. Zener. That might be a bug.
Mr. Moorhead. There has been a suggestion in H,R. 10301, spon-

sored by Mr, Kindness, to require 60 days for public comment on pro-

posed rules under the Administrative Procedures Act. Would your
agency favor an extended comment period ?
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Mr. Zener. I don't really have any stroni^ feelings on that. Sixty

days, if we have got time, if the court order we are operating under
lets us do it, it is a reasonable period.
Mr. MooRHEAD. What you said gets down to the very point that is

causing all the trouble. When you are sitting in an ivory tower some

place or you are divorced from meeting with the actual people that are

involved, it is easy to say that their right to comment is of no real

importance.
We think what we are doing is right. The people run this country

and their right to comment and tell us how things are going to affect

them is the most vital thing that there is.

Mr. Zexer. I am acutely aware of the problems in commenting on
our regulations. I am the recipient of a lot of requests for extensions

which we try to grant if we possibly can, especially dealing with some
of our regulations where you have a detailed technical document sup-

porting the regulations.
It is difficult to comment. Indeed, in some cases 60 days is short. As

I say, we would not have any strong feelings on this.

Mr. MooRHEAD. When your program people are involved in drafting
new rules and regulations, is there any contact between your people
and the congressional committee or the committee staff to try to find

out what the congressional intent was ?

Mr. Zener. There is no formal process but informally that does take

place.
Mr. MooRHEAD. Is this frequent or something that happens once in a

while ?

Mr. Zener. It depends on the area we are talking about because we
are all aware that the congressional staffs have an interest in some
areas and are not particularly interested in others.

As a general matter, yes, it is frequent.
Mr. MooRHEAD. We appreciate your comments. These are issues that

are of vital concern to many, many Americans and, of course, they are

to the membei-s of this subcommittee.
Mr. Zener. It has been worrying us a lot. There have been a lot of

sessions over at EPA where we sit down with lists of regulations that

are either out or in the process of being drafted and saying can we cut

this line or that line.

Those sessions have resulted in some cuts. But I will tell you, it is

extraordinarily difficult.

Mr. Flo"s\t:rs. These people do have a tough job. I heard that there

was a group that wanted to help them reach a decision on this fire ant

controversy that you mentioned. As I understand, they are going to

start a colony of them somewhere out here on the mall and they don't

think it will take long for them to reach a decision after that.

[Laughter.]
I have a few more questions. I don't want to take too much more

time. I think this is in the general area of delay about which apparently
you have some concern and of course we do, too. We don't want to

unduly delay the administrative process going into effect.

While in some instances, you have a court ordered period in which
to act, but in most instances you act at your own pace and that involves
not only your own in-house operations but, as in every other admin-
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istrativo af2:ency, you have o:ot to submit your proposals to tho Office

of Management and Budfjet and it is not clear who has control of the

rulemakino; process over there.

Do they review your rules before they are made public ?

]\Ir, Zexer. Yes. Let me qualify that statement. They preside over
a process of interagency review. It is really the other interested

agencies which are doing the reviewing.
OMB is sort of sitting there in the role of a conduit—vou might

say a mediator. However, I want to qualify that further and that is

that once the other agencies' comments come in, the administrator is in

a position to accept or reject them unless he is—the matter could always
go to the "Wliite House.
But it hardly ever does.

Mr. Flowers. Does this take a specified length of time ?

Mr. Zener. It nonnally is pretty fast, like a period of 2 or 3 or 4

weeks. You are not tallcing about much time in the normal case. When
a matter becomes very controversial which is only a small percentage
of the total—then it can take longer.

]Mr. Flowers. Is this a helpful process or does this impede the

rulemaking? ^^Hiat I am getting at is here is a delay that nobody men-
tions. Yet everybody comes in here and says the 30 days that is written
into these bills would be an undue delay.
Here is a delay in the promulgation of rules and regulations of

2 Aveeks. 3 weeks, 4 weeks, longer, that nobody seems concerned about.
Mr. Zener. Well, I won''t say we aren't concerned about it, but it

is a helpful process in the sense that it really forces us to take into
account some of the social and economic concerns that other agencies
in Government are going to be advocating.
Also tlie prospect of legislative review tlirough amendments to

statutes forces us to take into account legislative concerns under the

present system.
Mr. Flowers. But this sort of review could be done during public

hearino: time as well, could it not ?

Mr. Zener. It could, yes.
Mr. Flowers. What is the difference between the promuljxat ion of

rules and regulations and reaching a decision by adjudication which
you implied was a manner in which you came up with a ruling on

pesticides for fire ants ?

Mr. Zexer. Well, the statutory difference is simply that in the
PcvSticides Act we are directed by section 6 to issue a notice of cancella-

tion. If anybody wants to appeal that, that is an adjudicatory hearing
with an administrative law judge v/ho rules to contentions with respect
to the appeals.

It is technically not a regulation. The reason I mention that is

because that is just an instance of where we act by adjudication. Other
asrencies have similar procedures. Unfair labor practice comnlaints
from the NLRB and one can go on. INIy general point is simply that
there is a large volume of administrative action which can be terribly
important which is not done by regulation.

]Mr. Flowers. "\^niich would not be covered by these proposed bills

as drafted?
Mr. Zexer. That is right.
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]Mr, Flo\vers. That is a good point and we have observed that

previously. I have, Mr. Zener, some specific questions which I would
like to submit to you and ask you to answer them at your pleasure in

the reasonable future.

Mr. Zexer. I appreciate the opportunity to appear here, Mr. Chair-
man. I have learned a lot.

Mr. Flowers. Excuse me. One of our other members is here, Mr.
Mazzoli, from Kentucky.
Mr. Mazzoli. I apologize to the gentleman for being late. I did not

hear your testimony or my colleagues' questions.
On page 5 of your statement, you describe your position which is

that the amending process which we have available to us should take
care of most of the problems so long as there is prior consultation and
discussion and communication between the agencies and the Congress.

I wondered if the gentleman is aware that one of the parade of
horribles passing tlirough the committee recently was the parking ban
that EPA w^ould have established with its regulations ? Do you believe

there was a way that the Congress could have handled that by way of
am.endment ?

iSIr. Zener. This is an example of where the amending process

actually worked. What happened was that a section was added to our

appropriations act prohibiting us from regulating parking facilities.

Mr. ]\Iazzoli. Is that the amending process that you really have
reference to ?

Mr. Zexer. Yes, sir.

Mr. Mazzoli. In other words, you think that that is good legislation ?

Mr. Zexer. INIy position on the substance of legislation really has
not any bearing. The fact is that Congress had every right to pass
that provision and the Congress passed the provision.
Mr. Mazzoli. I think it is pretty sloppy work myself. It seems to

me that is exactly what we are forced to do as a Congress to try to get
the so-called changes made in a very clumsy, heavy-handed fashion
because there is no procedure that is really available in a more elegant
fashion, if you will, to do it and a more select fashion to do it.

I was curious about that because it seems to me that we have got
to set up some procedures that do a better job of making the changes
than that. iSLr. Chairman, again, I have no further questions.

I thank the gentleman for his statements.
Mr. Flowers. Thank you again, ]Mr. Zener. for being with us. We

will submit further questions to you and we appreciate your answering.
]\lr. Zex^er. Thank you, Mr. Chairman.
[The reply of the Environmental Protection Agency to the addi-

tional questions is as follows :]

U.S. Environmental Protection Agenct,
Washington, B.C., December 4. 1975.

Hon. "Walter Flowers.
Chairman, Subcommittee on Admimstrative Law and Gov errtmental Relations,

Committee on the Judiciary, House of Representatives, Washington, B.C.

Dear Mr. Chairman : Thank you for your letter of November 6 in which you
sent me three additional questions regarding EPA's rulemaking activities. Your
questions were :

1. Does the EPA's rulemaking procedure include the preparation of detailed
statements of the factual and legal authority for a proposed rule?

2. If the answer is no, why are such statements not prepared?
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3. If the answer to #1 is yes, are those statements available, as a matter of

course, to the public?
It is EPA's policy to set forth a full explanation of the factual and legal basis

of its regulations at the time of proposal and again at final promulgation. The
information is generaly contained in the preamble or an appendix to the regula-

tions published in the Federal Register. Sometimes the information is contained

in a supporting technical document which is made available at the time a regula-

tion is published.
The information presented to the public has become more detailed over the 5

year period of EPA's existence as the Agency has gained experience in its various

rulemaking actions. Such full disclosure is, in our view, appropriate because of

the requirements of the Administrative Procedure Act and as a matter of sound

public policy.

Only in this way can we inform the public why we are taking certain actions,

many of which are controversial, and secure effective public response, whether

it is in the form of technical information rebutting our data or general com-

ments on the wisdom of the action under consideration. We make a special effort

to review all comments received and respond to them by changing the regulation
or explaining at the time of final publication why we did not revise it.

We are, of course, constantly reviewing our rulemaking activities to determine

ways in which we can be more effective in apprising the public of the rationale

for our decisions. We consider this an extremely crucial element in our develop-
ment of effective regulatory programs.

I trust this adequately responds to your questions. If I can provide any
further information, please call upon me.

Sincerely yours,
Robert V. Zener.

General Counsel {A-130).

Mr. Flowers. Our next "witness is our friend, Claude Pepper.

TESTIMONY OF HON. CLArUE PEPPER, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF FLORIDA

Mr. Pepper. Thank you.
Mr. Flowers. We will be delighted to hear what you have to tell

us about this legislation.
Mr. Pepper. I am grateful for the privilege of being here before

your distinguished committee and thank you my distinguished fellow

Alabamian, whose friendship I value very highly.
In order to save the time of the committee, if I may, I will offer my

statement for the record and I would briefly summarize.
Mr. Flowers. We will include your entire statement at the con-

clusion of your remarks.
Mr. Pepper. There are at least three bills that I have noted here.

The one that we are talking about is H.K. 3658 and then there are
H.R. 3291 and H.E. 9235. 1 am a joint sponsor of 9235 and 8231. They
are very similar, all of the three bills.

I will quote from my statement these data. In the last 30 years or
so enormous growth of Federal Government activities and respon-
sibility has been matched by a corresponding increase in discretionary
administrative rulemaking. Today the volume of such rulemaking is

absolutely staggering.
Last year alone 6.000 ndministrative rules wore adopted by 67

Federal agencies, departments and bureaus. In most cases the con-

sequences of violating these administrative rules is imprisonment,
fine or both, at least some penalty to which the citizen may be subject.
These bills contemplate that before rules and regulations which have

very significant effect for all practical purposes the effect of law
shall take effect, the Congress shall be acquainted with the proposed
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rule or regulation and shall have an opportunity to disapprove a

proposed rule or regulation.
Now one of the bills provides for a 30-day waiting period before

the rule or regulation takes elfect, the other, 60 days. I would prefer
the 30 days because that would give the Congress the time to take a

look at it.

Perhaps with the authority of Congress, it could extend the time

if it chose to do so by appropriate regulations. But that would tend

to beat the objection of the agency and the departments that this

is too much—this kind of legislation would too much hold up the

elfectiveness of necessary rules and regulations.
All of these bills relate to procedures by which the Congress may

examine proposed rules and regulations before they take effect.

On the other hand, I think we would be remiss if we limit the

congressional right of review just to proposed rules and regulations
for the future.

I think Congress ought to have a recognized and asserted authority
to disapprove, to bring about the voiding of any rule or regulation
promulgated by any department or agency which the Congress con-

siders inconsistent with the intent or the provisions of legislation the

Congress has enacted or otherwise objectionable.
Mr. Flowers. I could not agree with the gentleman more, that if we

are going to do this, it would be totally inconsistent to just strike a

balance and saj' we are starting now and we can reject any rule in the

future and not have a backward look to all of the massive rules that
are on the books.
Mr. Pepper. I thoroughly agree with the distinguished chairman. We

have a mass of rules and regulations promulgated and in effect today
that I think—and I think most of us agree

—are totally inconsistent

with the intent and the provisions of laws under which they purport
to be promulgated. We must realize as a matter of fact that if we
don't exercise some restraint, the departments and agencies can prac-

tically change the meaning and effect of legislation that we enact.

Then there is nobody but the court to go through a laborious process
of examination and review trying to find out from the legislative

history of the legislation as well as the language that it contains as

to what the intent of the Congress was.
If Congress simply called the agency to account before an appro-

priate committee and brought up this question and passed an appro-
priate resolution saying we don't consider this regulation at all in the

spirit of or consistent with the provisions of the legislation to which
it relates.

I think this is a very important matter, Mr. Chairman and mem-
bers of your distinguished committee, that you are considering here.

]Most of these rules and regulations are prom-ulgated, prepared in

secret. Xobody, not even the Congress and certainly the people, don't

know what they contain, ordinarily, until they are promulgated in the

Federal Register and just the day before yesterday my Subcommittee
on Health Maintenance and Long-Term Care of the House Select

Committee on the Aging had a joint committee hearing with the

appropriate committee, the Long-Term Care Committee of the Com-
mittee on Aging of the Senate.

We were considering regulations that they were about to promulgate
in which they were all of a sudden to say that the proprietary com-
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panies could render home health care services to the elderly, we
thought and we still think without the States having the right to
license these providers of this kind of care and without adequate
criteria being laid down governing the provision of that sort of care.
That is being done under medicaid legislation that the Congress has

enacted. It has a very important effect upon the application of this
law.
A little bit ago, I was holding some hearings on behalf of my sub-

committee with my subcommittee members in Miami when word came
to us that HEW was about to promulgate a resolution reducing very
seriously the number of visits that could be made to elderly people
under medicare who had been in a hospital.
The rules and regulations promulgated previously allowed 100

visits. They were very sharply curtailing the number of visits that
could be allowed. Well, that vitally affects the meaning of the law. So
we requested

—I sent a wire, and maybe others did also, to the distin-

guished chairman who by that time was our distinguished fellow Ala-

bamian. Dr. Mathis, asking that the effectiveness of this regulation be
held up so that further consideration could be given to it.

The Secretary of HEW did hold up and allowed a lot of people very
much interested in this matter to have an opportunity to be heard.
That is an example of how important it is to people as well as to the

Congress to have an opportunity for the review of these regulations
both before and after they are promulgated.
That is about all I have to say about it, Mr, Chairman, I think this

is extremely important legislation. I hope you will extend it to give
positive review right as well as previous review right of proposed
rules and regulations as—or promulgated rules and regulations.
Mr. Flowers. I appreciate your com.ments. I think it would be an

incomplete act on our part to pass legislation which is prospective. I

call upon the gentleman from Kentucky, INIr. Mazzoli.
Mr, Mazzoli. I would like to welcome and extend personal apprecia-

tion to the gentleman for his eloquent statements in this regard, and
to assure him that the Members of Congress that appeared before this

panel as well as many other witnesses, have endorsed what you said

and that is that there is a need for some kind of proper routine or

predictable routine procedure.
Too often, the agencies, perhaps innocently, have not put out the

regulations which seem to be consonant with the intent of Congress in

passing the legislation. The gentleman has stated what many have
done earlier in today's hearings as well as others.

Mr. Pepper. Thank you.
INIr. Flowers. Thank j^ou.
Mr. Pepper. Thank you, INIr. Chairman. I am grateful for the

privilege of being with you.
[The prepared statement of Hon. Claude Pepper follows:]

Statement of Hon. Claude Pepper, a Representative in Congress From the
State of Florida

IN support of H.R. 3 658, AND BELATED BILLS. THE ADMINISTRATI\'E RULEMAKING
CONTROL ACT

Mr. Chairman and distinguished memb'ers of the Subcommittee, I am grateful
for this opportunity to testify in support of H.R. 3658, and related bills, which
provide the Congress an effective means of considering administrative rules.
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In my opinion, no other single legislative proposal before the 94th Congress

affecting the operation of the Federal Government is more urg'ently needed, or

has more potential for improving public confidence in our Government.

I doubt that there is a single Member of the House or Senate who has not had

anguished pleas from constituents who find themselves the innocent victim

of agency rules and regulations that are arbitrary, contradictory, or hopelessly

confusing. All of us are aware of cases where citizens have been threatened with

various penalties, including loss of their livelihood, for failure to comply with

a regulation that was no longer even in existence, or which was capriciously

applied in a way never intended by the Congress when the applicable law was

passed.
In the last 30 years or so the enormous growth of Federal Government activi-

ties and responsibilities has been matched by a corresponding increase in dis-

cretionary administrative rulemaking. Today, the volume of such rulemaking is

absolutely staggering. Last year alone, 6,000 administrative rules were adopted

by 67 Federal agencies, departments, and bureaus. In most cases, the con-

sequence of violating these administrative rules is imprisonment or tine or both.

The secrecy surrounding much administrative rulemaking raises a legitimate

question of accountability. In some cases, if may l)e virtually impossible to

determine who made a particular decision, or why, or on what authority. The
citizen who wishes to challenge such a decision has virtually no recourse except
the courts—a process that is expensive, time consuming and frustrating.
The volume of Federal rulemaking is such today that it has long outgrown

our capacity for adequate oversight and review under the present system
arrangements.

Equally, the potential has grown for agencies to circumvent the intent of

Congress, for abuse of their authority, and for undue influence by the interests

supposed to lie regulated. Some political analysts believe that the discretionary
rulemaking authority, as it is exercised by various departments and agencies,
has granted them sufficient independence to qualify as a "fourth branch of

government," which is accountable neither to the President, nor to Congress.
Certainly it is not accoimtable to the average citizen who must comply with
all the rules and regulations. He cannot vote the bureaucrats out in the next
election.

The fact is that, over the years, the Congress has delegated a great deal of
administrative discretion to the Executive Branch via the administrative rule-

making power, and that the use and abuse of this power is now getting out of
control. Naturally, administrative agencies must have some discretion to

promulgate rules and regialations in order to perform their functions efiiciently
and effectively. However, the Congress has an obligation to insure that the
rules are promulgated fairly, openly, and in accord with Congressional intent.
We also have an obligation to make sure that the rules are administered fairly,
not arbitrarily or capriciously, and with due regard for the rights of individual
citizens.

HR 3658, which I am cosponsoring, would provide the means to reassert
Congressional authority over the administrative rulemaking of Executive
agencies. It would enable Congress to exercise more effectively its oversight
responsibilities, and it would make the rulemaking process more accountable
to the American people through their elected representatives in Congress.
What this bill does is to establish a procedure for Congressional review of

proposed administrative rules to determine, in advance, whether they comply
with the intent of Congress or exceed the legislative authority granted by the
Congress. Its enactment would have a number of beneficial consequences.

First, it would encourage Federal agencies to draft their regulations in
consultation with Congressional committees, thus avoiding innumerable con-
frontations between Congress and the Executive Branch over whether or not a
particular rule constituted an abuse of authority or violated Congressional
legislative intent.

Second, Congressional review of proposed regulations would substantiallv
reduce the present burden on the courts, in their attempts to assess the validity
of challenged regulations. Public records from committee hearings and floor
debate would provide the courts with clear guidance on the relationship of a
particular regulation to the intent >f Congress. The availabilitv of such guidelines
contained in a formal record should result in a reduction of Federal court suits
challenging specific administrative rules and procedures.
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Third, the disapproval of potentially abusive and arbitrary rules before they
take effect will avoid considerable controversy and conflict in the future, along
with the volume of constituent service demands such rules generate. It will

allow Congress to exercise better foresight, instead of having to respond to a

crisis w^hich could have been avoided, with much less time and trouble for all

concerned.
Finally, Congressional review of proposed administrative rulings will enable

Members and committee staffs to increase greatly their knowledge of agency
operations and perform their oversight responsibilities more effectively.

The provisions of H.R. 3658 are carefully designer to allow the Congress
sufficient time for adequate study of a proposed regulation, without impeding
the efficiency or effectiveness of agency operations. It provides that resolutions

of disapproval may be introduced, though they need not be referred to an appro-

priate committee. If a resolution to disapprove a proposed rule or regulation
is not referred to a committee, the Congress would be given 30 days in which
to act on it. If a resolution is referred to a committee, the Congress would have
60 days in which to complete its analysis and deliberations. Exempted from
Congressional review are rules and regulations pertaining to agency management
or personnel, public property, loans, grants, benefits, or contracts.

Mr. Chairman, this measure and similar proposals have very broad, bipartisan
sui'port in botli Houses of the Congress, with nearly one liundred sponsors and
cosponsors. Today there is widespread agreement among Members of all shades
on the political spectrum on the need for placing more democratic controls on
the power of administrative agencies to promulgate rules and regulations which
have both the force and the eft'ect of law, and which directly influence the life

of virtually every citizen of the United States. The power to legislate, perhaps
the most important power in our democratic system of government, simply
cannot be delegated to any body which is not accountable directly to the people
by constitutional mandate.

Mr. Flowers. Our next witnesses are from the Department of

Health, Education, and Welfare, Mr. Stephen Kurzman, Assistant

Secretary for Legislation. Welcome to the subcommittee. You have
with you some other people from your Department. We likewise wel-
come them. I am sure you will identify them for us.

TESTIMONY OF STEPHEN KURZMAN, ASSISTANT SECEETARY FOR

LEGISLATION, DEPARTMENT OF HEALTH, EDUCATION, AND WEL-

FARE, ACCOMPANIED BY DARREL J. GRINSTEAD, OFFICE OF GEN-
ERAL COUNSEL, HEW

Mr. KuKZMAN. Thank you, Mr. Chairman.
Mr. Flowers. I have a special welcome to you because my good

friend, Dr. Mathews, is now Secretary of Health, Education, and Wel-
fare. I believe the Federal Government is well served by having his

services.

I know that members of your Department must all agree with me
that we will see, certainly, a good administration under Dr. Mathews
as Secretary of HEW.
Mr. Kurzman. Thank you very much, Mr. Chairman. Secretary

Mathews, when I told him I was appearing before his Congressman this

morning, asked me to extend his best wishes and respects to j^ou.
Mr. Flowers. Thank you very much. Please proceed.
Mr. Kurzman. I have on my left Mr. Darrel J. Grinstead from the

Office of General Counsel and I will identify the others as needed.
I appreciate the opportunity to appear l^efore this subcommittee to

express the views of the Department of Health, Education, and Wel-
fare with respect to H.R. 3658 and H.R. 8231, bills which would pro-
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vide a means for the Congress to review proposed rules and regula-
tions of Federal agencies and disapprove those rules and regulations
under certain circumstances. H.R. 3058 relates only to rules and regu-
lations for which a criminal penalty would be imposed, whereas H.R.
8231 relates to all rules and regulations proposed by any agency.

Since H.R. 8231 is the broader bill and vrould encompass the provi-
sions of H.R. 3658, 1 will restrict mv comments to H.R. 8231.

H.R. 8231 would require all rules and regulations proposed by anv
Federal agency to be submitted to each House of Congress along witli

a full explanation of the proposed rule or regulation.
The proposed rules and regulations could not become effective until

60 legislative days after they are submitted to Congress. Either House
of Congress could disapprove a rule or regulation by the adoption of
a resolution within the 60-day period; however, the Congress could
shorten that period if it specifically approves the rule or regulation
by concurrent resolution before the expiration of 60 legislative days.
The Department of Justice and other agencies have testified or will

testify concerning the serious constitutional questions raised by H.R.
8231 and similar bills. I will not repeat the concerns expressed by
those agencies except to say that we at HEAV share fully their views
that these bills exceed the constitutional authority of the Congress.
My statement will basically be limited to the administrative prob-

lems that would result from the enactment of H.R. 8231. Certainly
one of those problems is the excessive delay in the promulgation of

necessary regulations that would be caused by the bill.

Frequently, new programs or changes to existing programs are

adopted in the middle of a fiscal year. Once appropriations are made
available for those programs, the Department may have only a few
months before the end of the fiscal year in which to develop and

promulgate necessary implementing regulations.
The delay of 60 legislative days (which may be as many as 120 or

more calendar da3-s) would, in many cases, prevent the implementa-
tion of a program before the end of the fiscal yeav and thus would
cause the available funds to lapse.
Even where sufficient time is available, H.R. 8231 would dela}- the

necessary program planning and implementation activities at not only
the Federal, but also State and local levels.

In order to put the effect of H.R. 8231 into perspective, I would like

to give you a general overview of the Department's regulatory proc-
esses. Each year the Department publishes in the Federal Register

approximately 800 notices (proposed and final) which relate to the

more than 300 programs administered by this Department.
By the way, we answer to 40 subcommittees. This figure is increasing

at a rapid rate due to the increase in the amount of legislation and the

tendency of Congress to delegate rulemaking functions to the Depart-
ment. The niunber of such notices published by each agency of the

Department in fiscal year 1974 is as follows :

Public Health Service 45
Food and Drug Admiuistration 480
Education 73

Social and Rehabilitation Service 70
Social Security Administration 96
Office of Secretary 32

Total 796

63-550—76 29
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INIost of these notices are of a routine, noncontroversial nature. How-
ever, the expeditious implementation of these proposed rules and

regulations is necessary for the efficient operation of the Department's
programs.
Very few of tliese proposed rules and regulations are of such a con-

troversial nature that close congressional scrutiny other than by the

regular oversight process would be warranted. To subject every pro-

posed rule and regulation to this inordinate delay, would be to hold
the entire operation of the Department hostage while the Congress
actually scrutinizes only a very small number of controversial

proposals.

By way of demonstrating the problems that the enactment of this

bill would cause for the Department in the administration of its pro-

grams, I would like to describe some of our experiences under similar

legislation already enacted.

The Department is currently operating under a number of pro-

visions, more limited in scope, than H.R. 8231, but which give Congress
certain review and veto authority over the promulgation of regula-
tions for some of our programs.

Section 431(d) of the General Education Provisions Act currently

provides a 45-day congressional review period for all Education Divi-

sion rules and regulations and authorize the disapproval of these

rules and regulations by concurrent resolution. While the Depart-
ment has continually objected to this provision, it should be noted that

in the past year during which section 431(d) has been in effect only
one regulation—the title IX sex discrimination regulation, which was

extremely controversial—has drawn any attention from Congress via

the section 431 (d) review procedure.
In that case a resolution of disapproval was actively considered by

one committee but was not reported favorably by the committee.
Under the basic educational opportunity grant program, not later

than February 1 of each year the Commissioner of Education must
submit a schedule of expected family contributions to the Congress at

the same time it is promulgated in the Federal Register.
If either House of Congress adopts a resolution of disapproval prior

to May 1 of any year, the Commissioner must publish a new schedule
which must take into account any recommendations made in connection
with the resolution of disapproval.

Since this requirement was enacted in 1972, we have submitted four
schedules of expected family contributions to the Congress. Although
a resolution of disapproval has been introduced in the House on each
of those schedules, consideration of those resolutions has never gone
beyond the subcommittee level in either the House or the Senate.

Moreover, then, while hearings have been held on the schedules in

those subcommittees, the bulk of the interplay between the Department
and the Congress has been in the form of communications with individ-
ual Congressmen and staff members ; and any changes to the schedules
that could be said to have resulted from the congressional review

procedure have actually been the result of these communications.
The most significant outcome of this interplay has been to delay the

promulgation of rules which are necessary for the Department to make
grants to millions of college students and to make them on a cycle.
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These delays have not been at the insistence of the entire Congress but

in most cases have resuhed from the concerns of a single Congressman
or more frequently a staff member.
While the affected committees have agreed this year to ignore the

]May 1 date provided in the statute and are trying to reach accord by
November 1, we in the executive branch are faced with the possibility
that a single member or staff person may force us to test the hand of

the Congress, thereby precipitating a delay in the promulgation of a

filial schedule.

Such a delay in the promulgation of a final schedule would be intoler-

able to millions of students in this country who need to know how
much financial aid will be available to them at the earliest possible
date.

A further problem would result from the fact that, under H.R.

8231, one House of Congress could disapprove the agency's regulations.
With regard to the more controversial aspects of any legislation,

certainly in our Department, there is unlikely to be unanimity among
Members of Congress as to the implementation of the legislation.
The possibility that either House could disapprove a regulation

would result in the possibility that the agency could be whipsawed
between the views of the responsible committees and their staffs as

to the proper manner in which to implement the controversial

legislation.
This has in fact been our experience with the family contribution

schedule for the basic grants program and the effect is to delay further

and confuse the already almost hopelessly complex process through
which an agency implements legislation.
From our experience with the above described congressional review

provisions, it seems clear that measures such as H.R. 8231 are not

likely to result in full consideration by the Congress even of the most
controversial proposed regulations.

Instead the bill would undoubtedly result in special interests at-

tempting to delay or subvert the implementation or the enacting of

legislation through pressure brought on indi^ddual Congressmen and
their staffs, who in turn would use the threat of veto to accomplish
changes in regulations, changes which in many cases would not reflect

the views of the entire Congress.
Thus a well meaning measure designed to improve the ability of

Congress to insure the correct implementation of legislation would
in fact result in delays and confusion in that implementation and
could well result in an oversight process under the control of a small

segment of Congress rather than the entire Congress, as is presently the

case.

The foregoing is not to say that once a bill is enacted the Depart-
ment ignores the Congress in its promulgation of implementing regula-
tions. In fact we have made every effort to insure that the views of

Congress are taken into account in the development of regulations.
For example in the case of the Education Amendments of 1974,

appropriate staff members from the Department met in an exhaustive

series of approximately 20 meetings over the course of a month and
a half after the bill was enacted in order to take the views of congre.s-
sional staff members into account prior to the beginning of the regula-
tions drafting process.
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In the case of the Rehabilitation Act of 1973, we also held extensive

meetings with congressional staff members, and their views were given
serions consideration in the drafting of our regulations. Likewise in

the case of the title IX sex discrimination regulations, we discussed
the regulations frequently with Members of Congress during the

extensive period of their development, and briefings were held for
the Congress prior to the issuance of both the proposed and final

regulations.
These are just a few examples of how we have attempted to obtain

the views of Congress before implementing particular legislation.
We have a regular practice of anything we think our subcommittees

might have an interest in is flagged before it goes to the Secretary
so that when he makes his decision, we can brief the subcommittees
interested or respond for that regulation.
In the case of every proposed regulation the Congress is able to

present its views during the public comment period, and in the rare

occasion when these views are provided, every effort is made to accom-
modate those comments in the final regulations.
We are also concerned with the effect that H.R. 8231 would have on

the role of the judiciary in adjudicating challenges to the validity
of agency rules. Under the Constitution, the judicial branch is the

final arbiter of the means by which the executive branch puts laws
into effect.

The determinations which a single House of Congress would need
to make under H.R. 8231 in order to disapprove a regulation

—that

it contains provisions contrary to law, inconsistent with the intent

of Congress, or beyond the mandate of the underlying legislation-
are all functions of the judicial branch.
Furthermore, if Congress feels that the executive branch is improper-

ly administering a statute, it is free to pass corrective or clarifying
legislation or to call back the delegation of rulemaking authority
which it provided to the executive.

I can provide specific instances in which the Congress has done that.

That is the proper way in which we think it should operate.
Mr. Flowers. What are some of those ?

Mr. KuRZMAN. We have had legislation enacted to change provi-
sions in the Social Security Amendments of 1962, wdiich must have had
several hundred provisions in it and called for issuance of hundreds
and hundreds of regulations.

Congress has amended that on four or five occasions to change pro-
visions which it later thought better of, and the House Ways and
Means Committee is currently considering a bill to change four more
of those provisions in P.L. 92-603.

The Congress has modified the title IX sex discrimination regula-
tions which were so highly controversial to include the Boy Scouts,
Girl Scouts, fraternities, and sororities.

Title XX enacted this January has already been amended. It hap-
pens constantly, Mr. Chairman, in our case. We welcome that. We
would welcome much more careful attention to the statutes before they
are enacted in the first place.
We argue that more hearings should be held or in some cases some

hearings. We are engaged in a conference in the Older Americans
Act where we are seeking an extension of the act and most of the pro-
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visions of the bill. The first two titles of the bill are not troublesome.

But the implications of title III constitute a huge scheme against dis-

crimination in Federal programs against people of any age. We are

arguing they have not held one hearing on that provision. It is in the

House version, not in the Senate. The Senate calls for a study by the

Civil Rights Commission.
Title IX said thou shalt not discriminate in educational institutions

on the basis of sex. How do you get from here to there ? Did it include

athletics or didn't it. Athletics, Boy Scouts, Girl Scouts ? TVHiat did it

include ? A great deal of what the Members and the public are com-

plaining about and these bills are addressed to it seems to us could be

resolved if more care were given in the first instance in the enactment
of these vast new programs and vast new regulatory schemes without
what we think is the appropriate proper consideration and detail of

the issues and facing the hard issues.

What we find instead is our committees often will devote their

attention to these policy issues with things like organizational structure

so we are tied up in knots in the Department in trying to administer

this welter of legislation we get from something like 40 different sub-

committees, no one subcommittee looking at what the others are doing.
Basic policy issues don't get faced like the ones I have mentioned

which have had to be fixed after the effect of legislation.

Therefore, instead of following one of the two means provided by
the Constitution for the correction of abuses by the executive, which
T mentioned earlier, H.R. 8231 would provide a new hybrid procedure
which would seriously erode the authority of both the judicial and
executive branches and in our view would inject the legislative branch

deeply into the affairs of the executive.

Thus under this bill the doctrine of the separation of powers would

yield to rule by one House of Congress and a principle of Government
which has been vital to the survival of our democracy would be, in our

judgment, seriously threatened.

For all of the above reasons we join the other agencies which have
testified before this subcommittee in strongly opposing the enactment
of H.R. 8231 and similar bills. We hope that the problems we have
related to you which we have experienced under similar legislation of

more narrow scope already in effect wdll persuade you that such legisla-
tion not only is ineffective in accomplishing its desired goals but
results in a serious threat to the orderly and efficient operation of

Government.
In a way I do not think the legislative branch has the capacity to

handle this. We are winding up with programs expiring in 1, 2, 3, 4

years and running around continuing resolutions for more years
because the subcommittees are so tied up that they can't address them-
selves to reauthorizing those programs.
This is proposing to add 800 resolutions of disapproval to that

load of work which the Congress has really imposed upon itself by
fragmentation of these things into so man}^ subcommittees and so

many separate programs.
I thank you, Mr. Chairman. I will be happy to try to answer any

questions.
Mr. Flo\\t:rs. Thank you, sir. Speaking for myself, T appreciate

your very frank criticism of some of the activities of the Congress
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on a lot of basic legislation. We may in the past have been sloppy
and perhaps at times derelict.

I hope we will be more precise in the future. It seems to me that the

general tone of your statement is that the Congress might have—at

least on the part of some individual Members—there might be some

implicit threat of some sort if the individual Member's views are

not heeded.
]Mr. KuEZMAX. If I may interrupt. I certainly had no intent to in-

ject a note of malice or anything of that sort. It is a policy disagree-
ment.
Mr. Flowers. The record just does not reflect that, Mr. Secretary,

that in the basic pieces of legislation now that do require or allow

congressional revievr of rulemaking, we have seen very little activity.
But that in and of itself does not militate against having an across-

the-board provision for congressional review, of rulemaking. In fact,
tlie minimum amount of activity in this field would indicate tha,t

it might be all right to have such a general provision, I think.

Mr. KuRZMAx. Mr. Chairman. I think what we are trying to explain
is that you are quite right. The visible portion of the activity by
Congress, the actual dealing with a resolution is and has been almost
nil. But the effect is creating confusion and conflicting pressures upon
us—granted these are not malicious.

They are genuine expressions of policy considerations, in many
cases considerations which were Iniown at the time the act was passed
and in which the losing party is trying to get their side of the issue

to prevail in the regulations issuance process, by pushing us and

threatening us—and that is a legitimate threat—with the enactment
of a resolution of disapproval.
A staff member can call up the agency head and say the Congress-

man wants it this way, and another staff man calls up for another

Congressmaji and says the Congressman wants it the other way. One
House tells us we want it one way and the other, another way.
These are genuine areas of discretion that have been granted the

Department bv the legislation in which the Congress deliberately
in most cases, it seems to me, or occasionally simply because it has not

paid enough attention to the legislation in the first place, has not

made the policy decision.

It said you decide how best to do it. Then we get second guessed
when we have a provision like this in which individual Members and
staff members, not expressed through subcommittees actually meeting
and voting or full committees actually meeting and voting or either
House actually meeting and voting and never by definition both
Houses meeting together and voting.
The entire constitutional process is throAvn rlown the drain, and you

find yourself being whipsawed by individual Members at best, usually
individual staff members, behind the scenes not seen by the public on

policy issues.

Mr. Flowers. I did not realize I had that much power over HEW.
[Laughter.]
Mr. KuRZMAX. We normally don't come before this subcommittee,

but we do before 40 other subcommittees.
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ISIr. Flowers. One of the reasons for that is the jurisdiction of

your Department is so widely encompassing from education to wel-

fare, health. It almost involves everything that the Congress does.

Mr. Ktjrzmax. That is correct.

Mr. Flovv'ers. Everything the Federal Government does in terms of

agency action, and this is a separate issue, relates to whether the prob-
lem is in the massiveness of your agency as opposed to the di\asion of

congressional jurisdiction.
]NIr. KuRZMAX. Mr. Chairman, those two are interrelated. It seems

to us that in part, what often happens here is that we are large and

complex because the subjects we deal with are large and complex in

a very large and complex society. They are interrelated. We wish the

Congress would get itself together in dealing with us. One of our

problems here is that one pair of subcommittees, House and Senate,

will be responsible for a piece of legislation and the other pair of

subcommittees that also have a legitimate interest in the subject matter

don't pay a great deal of attention to it because they are tied up with

their own programs.
They discover wliat they have participated in enacting only after

the fact, only after we have issued regulations do they come to

grips with tlie fact that it is out there. In fact, that is true of our

constituencies. They often don't realize that they are about to be

regulated in new ways because these things are happening at such a

fantastically accelerated pace.
But just'^the sheer volume of the legislation

—I grant you, Mr.

Chairman, we are big and we are complicated. But I think one of the

values of our regulation process—one of the reasons also it takes so

long for us to issue regulations
—is that all those elements in the

department, most of them mandated by statute to be separate ele-

ments, have interests in just about everything we do.

We try to bring that process to bear, to get those other elements

in to comment upon the development of regidations even before we
ask the public to comment upon them so that everybody is sensitized

to the impact and cross impact of program against program.
Of course, that also tends to sensitize the constituents of those other

agencies so that when it does go out for comment, those interest

groups and constituencies come in and comment on them. We try to

do the same thing, to the extent my office can, in sensitizing the different

subcommittees to what is being issued under legislation handled by
other committees.
But it is unbelievably complex when you are talking about five

legislative committees in the two Houses plus two appropriations
subcommittees. 'V\nien you take in the special select committees and
the other standing committees that we occasionally come before, it

comes to something like 40 subcommittees.
Mr. Fl,o^\t:rs. On page 3, you state the number of notices published

hx your agency during 1974 and frankly I am a little surprised that

it is as few as 796, more than half relating to the Food and Drug
Administration which would not normally be the kind of thing that

we would be going into anyway under this legislation.
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Does this relatively low number, as it appears to me, anywa3% indi-

cate that many of the kinds of things that this legislation would
appear to be trying to get at would come under some other kind of

process other than the rulemaking process of the Department of
HEW?
Mr. KuRZMAx. No.
Mr. Flowers. Such as guidelines, such as adjudication, other areas

having the impact of regulation without going through the formal

rulemaking process ?

]Mr. KuRZMAN. I would say, ]Mr. Chairman, that given the policy the

Department has adopted since 1971 when Secretary Richardson issued

regulations to the effect that we would voluntarily waive the
waiver in the APA for rules on grants and contracts, that virtually

everything in the Department now does come under the rulemaking
process except things like social security cases which are obviously
adiudication.
Those areas where we are issuing something which gives a range of

examples of how something can be done but does not mandate that any
particular one has to be used, it is that kind of thing for which we are
now restricting the issuance of guidelines.

Anything else that directs behavior and says this is the way you are

supposed to do it is done through the rulemaking process with public
comment and informal discussion with our committees.
Mr. Flowers. You said in 1971, Secretary Richardson voluntarily

waived section 553(a) exception for the rules governing grants, con-

tracts and loan programs, is that correct ?

Mr. KuRZMAN. That is correct, Mr. Chairman.
Mr. Flowers. Would the Department—if j^ou are not prepared to

answer this now, I will be glad to receive the answer later—would the

Department object to the deletion of this language ?

Mr. KuRZMAx. I would like to go back and confer on that. We are

doing it voluntarily now.
]Mr. Flowers. Under the present leadership I was not suspecting you

would change that. There is no sense in not setting the record straight.
Our proposal would be to delete that exception. I would appreciate the

comment of the Department.
Mr. KuRZMAX. I would be happy to, Mr. Chairman.
INIr. Flowers. I am going to recognize the gentleman from Ken-

tucky at this point.
]\Ir. ]VL\zzoLi. I thank the chairman. I am going to have to leave very

shortly and I appreciate the chance to refresh a friendship with
Mr. Kurzman that extended back 4 years to the Education and Labor
Subcommittee and the many times the gentleman appeared before us on
these bills.

I understand the frustration in having to come back and come back
to 40 different subcommittees. We have the same kind of frustration.

We hear from constituents at home whether it deals with a grant pro-

gram, EPA or OSHA, they say we don't fault the idea of safe work

places or better educational programs or clean air and water but this

is just ridiculous.

This flies in the face of good sense. Under the circumstances I would

maybe ask the gentleman if there is a limited kind of review, one that

may not pursue each and every regulation because there are hundreds :
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Obviously there are only two, three, or four that we think important
enough to become controversial. Do you have any thoughts as to where
we can go? I think the gentleman w'ould recognize from the number
of cosponsors to this bill, something like over 150 to the Clawson bill

and ]\Ir. Levitas has many cosponsors on his bill—indicates that Con-
gress feels that something has to be done.
Mr. KuRZMAx. It is nice to see you again, too, sir. I would say there

are really two things that we would recommend based on our experi-
ence with this. We think that first the authorizing committees really

ought to take a much more careful look at authorizing legislation than

they do.

By that I mean avoid, if at all possible, adding provisions upon
w^iich no hearings have been held. That process has accelerated in our
case to a point which, as I pointed out with the example about the

Older Americans Act pending in conference now, has gotten totally

beyond belief. We have had added to the program enormous regula-

tory res]3onsibilities by either full connnittee amendment or floor

amendment, to the w^hole of title IX.
There were no hearings in either House, no legislative history. If

that could be resisted—and the temptation is great
—until hearings

have been held, then we Avould find out that what the implications are

to the best of our ability before we actually lay these huge responsibili-
ties on the executive branch.

Second, I think the answer lies in part in legislative oversight : The
fact that every possible problem that can be conceived of, or virtually

any problem that anyone brings to our subcommittees, results in a new
categorical grant program has gotten beyond the capacity of the com-
mittees to reenact them.
That is why we are forced to operate on continuing resolutions for 2

or 3 years because the subcommittees can't get around to even renewing
existing programs. That ties in with my next observation. I think a lot

more value would come from our subcommittees spending time in over-

sight hearings with us instead of these legislative hearings.
If we were not on this constant treadmill of creating some new legis-

lative response to meet every individual problem which comes up with-

out consideration to what can be done with what is already on the books
to meet the emerging new problems, we could do a much better job in

meeting the kinds of congressional interests which arise before a pro-

gram noi'mally comes up for reenactment.

Instead, we are on this legislative treadmill in which what is actually

happening now is that the subcommittees don't have time to fully con-

sider all issues involved. Most of the testimony taken is from groups
coming in and saying they want a new program added on top of every-

thing else instead of asking how can you respond to this under existing
law and how can we go through your regulations process and accom-

plish it, or what have you done in your regulation process that is frus-

trating the constituency?
In other words I think the initial legislative process is out of con-

trol in our case and second in part because of that, the oversight proc-
ess is not being used the w^ay it should be. Instead, we find the cora-

mittees that are using oversight are very concerned about finding some

huge scandal somewhere and not in whether the proprams a.rp. rpfl.i '^'

workino;.
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Mr. Mazzoli. This brings up an interesting point because the for-

mer Secretary Caspar Weinberger, upon leaving Government, ad-

dressed his valediction to this whole question of increased Govern-

ment, the whole morass.

Yet thereafter, I think then in the Wall Street Journal, or some

newspaper they dissected what the Secretary had said and calcu-

lated how many more people had come into the Department of Healtli,

Education, and Welfare, how many more programs, how much more

money, and they found that there might be some slip twist cup and

lip between what you say and what is done.

I only would mention that there is a certain empire syndrome that

we have, whether it is in the Congress or the departments. Can these

be reconciled ?

Is there really the true devotion or dedication in HEW or XYZ
to really make this thing function ?

Mr. KuRZMAN. I submit, Mr. Mazzoli, there is. I think those com-
ments that were presented regarding former Secretary Weinberger's
valedictory were very unfair because if you took the testimony that this

Department presented during the years of his stewardship and during
the years of former Secretary Richardson's stewardship

—and he had
a similar valedictory when he left the Department—we were urging
consolidation of programs, urging simplification, urging subcommit-
tees to work together too so there was cross recognition of problems
that affected more than one subcommittee.
We have been trying for 31/2 years now to get the allied services

bill through which was very, very much a first step toward trying
to pull our programs together. We tried repeatedly to say no we don't

want our bureaucracies to expand.
The Congress turns around repeatedly and says you will expand.

They have turned down every rescission that we have proposed. We
have had overruns on our budget and our appropriations committees
have had overruns on our employment ceilings again and again and

again.
Most of our subcommittees attack us daily for not having put

enough people on, for not having asked for enough money, for not

having made a bigger bureaucracy of it. It is unfair to say our deeds
don't match our words.
Our deeds are not under our control. They are under the control of

the 40 subcommittees.
Mr. Mazzoli. I appreciate your testimony.
Mr. Flo\\t:rs. Thank you. You know there is another person who

has been making some comments around the country lately about the
massive Federal bureaucracy and the fact that he could not get a

handle on it sounds very similar to some of the statements that have
been made by s])onsors of this legislation.

I wondered if the Secretary knows who I am talking about? He is

a former Member of the House of Representatives.
Mr. Mazzoli. His name will come to me in a second. [Laughter.]
Mr. Flowers. I think that we have all got a real problem here and

I think we better start thinking about it here in the Congress a?id the

agencies and the White House, too. We are saying one thing and we
are doing something else. I was back in mv State Wednesday and I told
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them that we have got to do something about the expanding Depart-
ment of Health, Education, and Welfare.

It may be that an Assistant Secretary for Legislation is here speak-

ing what he really feels and believes, but the bureaucrats back at

the Department are busy trying to expand their own little bailiwicks.

It appears that we have too many people doing too many things. I

think maybe the problem is that people, our constituents, yours
—have

asked too much in recent years from a government. Now the buzzard
has come and gone to roost. I have constituents who feel what we really

ought to do is wipe the slate clean. Let's repeal all legislation and start

all over again.
That might not be a bad idea. We would have an unemployment

problem for awhile for sure but we would have an interesting time re-

enacting some of these programs. I think they would be done a lot

differently.
I am going to 3'ield to staff for a few questions, Mr. Secretary. I

really don't have anything further to ask you myself.
Mr. Minge?
Mr. MixGE. I would like to pui-sue two lines with you, if I may. The

first relates to the sex discrimination rules and the experience which

you had with congressional review at the time those rules were promul-
gated. Did anything occur during that review to indicate that

the pro]3osal presently pending ought to he changed in some regard ?

!Mr. KuRZMAN. I think the only comment I can make about that is

what I previously indicated, the Congress could not effectively deal

with it in that mode. It was shown that it could not.

One subcommittee ordered a report with a resolution of disapproval

regarding several items in the regulations. It vrent to full committee
which referred it back to a different subcommittee—I think two dif-

ferent subcommittees. It was like reconsidering the legislation all over

again which is our view of how it ought to be done if enough members
feel that the regulations are wrong.
The lesson was one of delay, and clearly out there in the regulated

world, they were in a considerable state of confusion. We make the

argument, and I should say I think it is a perfectly valid argument,
that such confusion and uncertainty is compounded when the Congress
acts under this kind of technique.

Face this for a moment. Suppose the Congress had acted and had

adopted a resolution of disapproval. Persons out in the regulated
world—potential beneficiaries of those original regulations who liked

our regulations and disliked the resolution of disapproval and the way
it cliane-ed or purported to change the regulation, would bring suit in

Federal District Court.

They would wind up having a say, and you would have to go through
the entire court process anyway with a great uncertainty during that

entire process of what constituted the law.

We would be arguing that the resolution of disapproval was illegal

under the Constitution and a nullity under the Constitution, and
therefore our regulation would be the law.

If they did not follow our regulation, they would be in jeopardy.
Whereas others who liked the resolution of disapproval would be

arguing just the opposite.
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Mr. MiNGE. One lesson would be that courts should be clearly au-
thorized to stay the effectiveness of regulation pending litigation.

Mr. KuRZMAN. They clearly have that power. There were several
hundred provisions with no hearings. The courts clearly were effec-

tive to do that. They felt it w\as beyond congressional power, in fact,
to have enacted that statute. As far as I understand the decisions so
far in that utilization review case

Mr. MiNGE. Did anything occur to totally frustrate the review

process ?

Mr. KuRZMAN. I compare with it the Rehabilitation Act case which
I mention in my prepared statement. There were very controversial
issues there and we w^orked with our subcommittees over a period of
some months in an informal way to make sure that they made their

input.
I think they have felt in general that their input was taken seriously

and those regulations were better because of it. They had to participate
in the delay that occurred wath us.

The delay is the same whether informally or formally. I think if

you do it formally you are going to have this problem of what is the

validity of the resolution. You are going to have that tested in the
courts and all that terrific uncertainty of who complies with what

during that period.
As far as we can see, the critical point here is that once we go through

this process of alerting our subcommittees to controversial regulations
and get their input, going through the process again through having
formal hearings and consideration formally of a resolution of dis-

approval does not unearth anything new. Even if the process were car-

ried out to its fullest, it does not unearth anything new.
Mr. MiNGE. Suppose Congress uses it very sparingly. I suppose it

would have the value of allowing some sort of legislative review of

rules which may have been poorly advised at their initial adoption.
Disapproval would not have to result in this wholesale review.

Mr. KuRZMAN. The problem is we would have to go through the

process every time. We would have to submit them and wait every
time. Wliether they were of the nature you described or not, what we
have tried to do in our informal way is to sort out those that do have
controversial aspects to them, make sure our committees know about
their issuances before actually publishing them for public comment,

get the committee comments prior to the 30-day comment period, and
invite their comments publicly during the 30-day period

—which we
have made longer for controversial issues—and we invite congres-
sio^^al input through that process.
We just don't see how laying the process proposed by this legislation

on top of it, even if it were constitutional, would improve that in any
way or regularize it in any w^ay. In the cases we have on the books, it

has not worked that way. "W^at has happened is that we get pressured
to do things in an individual way with no formal action taken and no

group action taken.

The wav the process really works is totallv outside the prescribed
manner. If you make it formal and add HEW's SOO notices on top of

the legislative caseloads those 40 subcommittees have, the subcommit-
tees are not going to have the time to consider those regulations.

Instead it is going to be a staff person making an individual input
to us.
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Mr. MixGE. The other line I wanted to pursue is the Office of Man-
agement and Budget review of some agency regulations. Does this oc-

cur in connection with regulations issued bv some of the constituent

parts of your department ?

Mr. KuRZMAN. No
;
we

JNIr. MiXGE. Do you submit any rules and regulations to them for

interagency review prior to their

Mr. KuRZMAN. They are not required to be routinely submitted to

0MB. We are required to do so in two kinds of cases and we regularly
do in those cases.

No. 1, where thev involve a substantial expenditure of funds, obvi-

ously 0MB has a role in that, and No. 2, where they have an impact
on other departments and agencies' programs. Obviously O^IB had
a coordinative role with regard to that.

That is a very small fraction.

Mr. INIixGE. About how long would you estimate their review takes?
Mr. KuRZMAX. It varies. We have had so few cases and they have

been so highly controversial it probably does take time. But our own
process takas time.

Mr. MixGE. If you compare that to the amount of time that these

bills would take, would the time be more or less ?

Mr. KuRZMAX. It tends to be less. The OMB's piece of it tends to

be less than what we already spent. The time we spend varies

depending upon the complexity of the issues. Generally only a couple
of months is required to get out routine guides, and that is what most
of the=e are about.
Mr. MixGE. One of the bills before us proposes 30 legislative days as

an initial time period and then an additional 30 days if a resolution

of disapproval was introduced.
Mr. KuKZMAx. Our experience is that since there is a great likelihood

no resolution would be issued except in a very rare case, the full time
would have to elapse. Thirty legislative days is going to be many
more calendar days. If you do it, it ought to be within the shortest

time possible because the uncertainties are aggregated every day it is

extended.
We think the Congress has the remedies to achieve this purpose.
Mr. MixGE. Thank you.
Mr. Flo-wers. Thank you.
Mr. Coffey?
Mr. Coffey. If I could just take a minute, I would like to follow up

on a question that has been explored by both the chairman and Mr.

Minge. Your testimony indicates, at least with respect to your expe-
rience with section 431(d) that really the argument can be turned
around to show that the Congress would be selective in utilizing the

legislative veto. Perhaps, the primary value of this legislation would
be the deterrent effect it miarht have on those drafting the regulations
more than anything else.

I would welcome any comment you might have on that observation.

Mr. KuRZMAX. Well, part of what I am trying to say is that really
the use of resolutions of disapproval is only the tip of the iceberg.
What really occurs and what really shapes the agency's view of how
the Hill will react to a piece of regulation are these informal contacts

which are occurring anyway and occur in any case in which we have

any reason to believe the regulation is going to be controversial.
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The question is sliould we have to go through the deferral period of

waiting and should our constituencies and should our programs?
Many of our grant programs are on cycles in which the constituency is

waiting for those grants to come out and for regulatory action in or-

der to make it possible for them to apply for those grants.
In the case of basic opportunity grant programs, students are wait-

ing to get their funds to go to school for the next year. It seems to us

to be a great mistake for the Congress to have the degree of inter-

ference in that process that they jeopardize our getting the answer out
in time.

That is what has happened in the BOGS case. That is why the Office

of Education is disregarding its own statutory deadline this time in

order to try to correct the problem caused by the delay.
All I am saying to you is the fact that a resolution of disapproval

is I'elatively infrequently used formally is not very satisfying to

us because what that does not tell you is that it is used informally as a

weapon, as a whip, and it is used in a way that does not involve the
entire Congress.

It is used on the part of individual staff people. It will be more
and more used that way if you add that enormous caseload of 800
notices from our department alone to the caseload those committees
and subcommittees already have with legislation.
Mr. Coffey. If Congress reaches an impasse and does not act on a

resolution, then after 60 legislative days the regulation would go into

effect anyway. That is not really an unreasonable delay.
Mr. KuRZMAx. In many cases it really is unreasonable, particularly

when you consider the amount of time required to compile the regula-
tion and get the approval of all of the elements in the department
which necessarily have to be taken into consideration because their

programs are affected, and then receiving the views of the public.
After all, we are putting them out for public comment, too. We don't

immediately act after the comment period closes. Instead we usually
will have a 30-day period and in many cases we have extended that.

If anybody comes in—a Member of Congress or a member of the

public
—and asks for a further extension, we are very liberal in apply-

ing further extensions. Moreover, we rarely come out with a final

regulation until at least 2 months after the comment period has closed.

If many comments have been filed, it often takes even longer. Tak-

ing those into account, making changes, digesting those, takes time.
Then you have to reclear the regulation because you may have affected

other agencies which we have repeatedly said to the outside world and
to the Congress do not worry.

If you have not got your comment in during the comment period,
file it with us anyway. If we are not at the point of pul^lishing final

regulations yet, we will take any comment mto consideration. All that
is going on, all the testing of how the regulations will look to the Con-
gress and the constituents affected is going on. We think it works. We
think where it doesn't work you have two remedies.
You have the courts and you have the legislative process. Lord

knows based on our experience, Congress is not shy about changing
our statutes. We have literally dozens of enactments every year affect-

ing our programs. To say that you have to have this new procedure and
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"what cliiterence does it make if you just wait another 60 days-' is, in

our judgment, not recognizing the realities at all. Instead it is creating
a new and disruptive mechanism that is going to complicate and frus-

trate even more than the present process.
Mr. Coffey. One cosponsor indicated that the 60-day period would

not begin to run until a final rule has been adopted by the agency.
Mr. Klt?zmax. That is not our reading of the bill.

]Mr. Coffey. Mr. Clawson testified that his intent was not otherwise.

Mr. KuRZMAN. We would respectfully urge that you act on it that

way, that you change it to make it clearer than it is. It is prospective
and that normally means notice of proposed rule.

Mr. Coffey. Thank you.
Mr. Flowers. Thank you very much, Mr. Secretary, and those that

you brought with you today. We will adjourn until 9:30 tomorrow

morning, in this location.

Thank you again, gentlemen.
Mr. KuRZMAN. Thank you, Mr. Chairman.

[Whereupon, at 11 :50 a.m., the subcommittee adjourned, to recon-

vene at 9 :30 a.m., Friday, October 31, 1975.]

[Subsequent to the hearing the following correspondence was re-

ceived for the record :]

Department of Health, Education, and Welfare,
Washington, D.G., December Jf, 1975.

Hon. Walter Flowers.
Chairman, Subcommittee oh Administrative Law and Governmental Relations,

Committee on the Judiciary, House of Representatives, Washington, B.C.

Dear Mr. Chairman : This is in response to your letter of November 7, 1975,

regarding the views of the Department on a proposed amendment to 5 U.S.C. 553

to delete the exception to rulemaking requirements in the case of public prop-

erty, loans, grants, benefits, and contracts.
As I am sure you understand, it mil be necessary for me to clear the Depart-

ment's position on this legislative policy question with other agencies of the

Executive Branch. I have asked for that clearance process to be expedited, and
I will i-esi:»ond to this request as soon as possible.
You have also asked how this Department determines whether to announce a

particular policy as a formal rule subject to the rulemaking requirements of

5 U.S.C. 553. The basic principle we apply in detennining when to issue a formal
rule is that a requirement of general applicability which is intended to have

legal consequences and to be legally enforceable on recipients and other affected

parties will be issued via the rulemaking procedures in section 553. Moreover,
in former Secretary Richardson's announcement of October 12, 1970, that the

Department would hereafter comply with tho.se procedures regardless of the

exceptions in section 553, he insitructed the Department to use only sparingly the

authority in that section to waive rulemaking where such procedures would be

impracticable, unnecessary, or contrary to the public interest. A copy of that
announcement is enclosed.
This Department issues a large volume of policy announcements each year

which vary in legal significance. Such announcements might inclvide a recita-

tion of examples of means by which programs can be implemented, interpreta-
tions of certain terms, and formal rules. The determination of whether these
announcements (other than formal rule's) should be published as rules in the
Federal Register depends on a number of administrative and management con-

siderations such as the bulk of the document, the speed with wliich it must be

issued, and the relative importance of the matter. Clearly, a program manual
giving detailed guidance as to means by which a particular program may be
administered is not appropriate for issuance as a rule. On the other hand, some
interpretations and other policy issuances which are not intended to be legally
enforceable may. because of their importance or their relationship to the formal
rules for a program, be issued via the rulemaking process. But directives which
are generally applicable and which can be enforced through the imposition of
sanctions are clearly subject to the rulemaking requirements of section 5.53.
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Tlioro is luidoiibtedly some mismiderstanding on the part of the piihlie, the

Congress, and even the courts as to the legal effect of various issuances of the

Deii^rtment. In some cases in the past this may have been the result of a lack

of clarity by the issuing office in describing the punoose of the issuance. Confu-

sion may also have resulted from the fact that Congress has imposed require-
ments oil some agencies of the Department which differ from those in the Ad-

ministrative Procedure Act. For example, section 431 of the General Education
Provisions Act imposes publication requirements on material issued by the Edu-

cation Division that are more stringent than those of the APA. In any event,

the Office of General Counsel attempts to review all documents formally issued

by the Department to ensure that those which are intended to establish rules of

general applicability and which are to be legally binding on affected parties are

promulgated in accordance with 5 U.S.C. 553.

I hope this information is helpfiil. As I indicated, I will be back to you on your
first request as soon as I can.

Sincerely yours,
Stephen Kurzman",

Assistant Secretary for Legislation.

Enclosure.
Memorandum

U.S. Government,
Department of Health, Education, and Welfare,

October 12, 1910.

To : Assistant Secretaries and Agency Heads.

From : The Secretary.

Subject : Public Participation in Rule Making.

Generally, before rules and regulations are issued by Government agencies,

the Administrative Procedure Act (APA) provides that notice of the proposed
lule making must be published in the Federal Register and interested persons
must be given an opportunity to participate in the rule making through sub-

mission of data, views or arguments.
The APA exempts from this requirement matters relating to public property,

loans, grants, benefits, or contracts. Legislation has been introduced to repeal

this exemption. The Administrative Conference of the United States has recom-

mended, however, that Government agencies require putilic participation in ac-

cordance with the APA provisions when formulating rules in the five exempt
categories listed above, without waiting for the statute to be amended.
Our implementation of the Conference's recommendation should result in

greater participation by the public in the formulation of this Department's I'ules

and regulations. The public benefit from such participation should outweigh any
administrative inconvenience or delay which may result from use of tlie APA
procedures in the five exempt categories.

Effective immediately, all agencies and offices of the Department which issue

rules and regulations relating to public property, loans, grants, benefits or con-

tracts are directed to utilize the public participation procedures of the APA. 5

U.S.C. 553. Although the APA permits exceptions from these procedures when an

agency for good cause finds that such procedures would be impracticable, un-

neces.sary or contrary to the public interest, such exceptions should be used

sparingly, as for example in emergencies and in instances where public participa-

tion would be useless or wasteful because proposed amendments to regulations
cover minor technical matters.

Questions relating to implementation of the policy set forth in this memo-
randum should be directed to the Office of General Counsel.

[The followino- statement commenting on the foregoing testimony
was subsequently filed for inclusion in the record :]

Supplemental Statement of Representative .Iames G. O'Hara, Michigan

Mr. Chairman, when I appeared in person before this Subcommittee on No-

vember 7, I had read the testimony presented on October 30 by Mr. Stephen
Kurzman, Assistant Secretary of HEW for Legislation, and I asked and was
given, unanimous consent to file this supplemental statement in response to that

testimony.
I regret the need for filing this statement, but I feel INIr. Kurzman's testimony

contained several assertions which were not supportable by the facts, and silence
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on the part of the Subcommittee might be interpreted as equivalent to a nolo
contendere plea on the part of the Subcommittee.

Mr. Kurzmau chose to use, as one of the examples of the evils he believes
would flow from Congressional review of Executive Branch regulations, the
manner in which my Subcommittee lias dealt with its responsibility to review
the annual proposal by HEW of the following year's "family contribution sched-
ule" under the Basic Educational Opportunity Grant Program—a major portion
of our student financial aid program.
By law. every student's entitlement to a Basic Educational Opportunity Grant

is determined by subtracting from $1,400 a "reasonable family contribution,"
which is calculated on the basis of a formula devised annually by the Office of

Education and presented annually to the Congress for review.
Mr. Kurzman has made three statement about the experience OE has had with

this procedure, and as much as I regret to say it, Mr. Chairman, Mr. Kurzman's
charges in each case are wholly \vithout foundation in fact. I must assume that
he has been misinformed by somebody in his Department.

Mr. Kurzman's first incorrect statement was his assertion that "The most
significant outcome of this interplay has been to delay the promulgation of rules

which are necessary for the Department to make grants to millions of college
students and to malie them on a cycle."

This, Mr. Chairman, involves two blatant misstatements of the fact.

His third charge ia implied in his statement that ". . . the affected commit-
tees have agreed this year to ignore the May 1 date provided in the statute and
are trying to reach accord by November 1 . . ."

The implication of this statement is that this year, for the first time, the
Committees have reluctantly consented not to drag out the process to its last

extreme. This is directly contrary to the facts.

The fourth charge, which appears throughout his testimony is the suggestion
that the staffs of the Subcommittees have been acting as though the.v were
members of the Executive Branch, and have been, like members of that branch,
trying to substitute their judgment for that of persons elected to make public

policy.
Mr. Kurzman may, understandably, assume that our Subcommittee functions

like his Department, but in this case as in the others he is mistaken.
Let's look at the record on this issue, Mr. Chairman.
There have been, as Mr. Kurzman correctly states, four annual family con-

tribution schedules submitted to the Congress. Let us examine the time involved
in each one of them, and see whether anyone can be blamed for delay, or

whether, indeed, there has been any delay anywhere except in Mr. Kurzman's
imagination.
The law provides for certain deadlines in this process. Under the law, the

Office of Education must present its proposed family contribution schedule to

the Congress not later than February 1st of the year when that schedule is to

go into effect.

For the first year of the program^which was only enacted into law on
June 23, 1972—the OflSce of Education met that deadline exactly. I say that

with considerable admiration, because they had to get a new program into opera-

tion, let contracts for the development of the processing mechanism and develop
a family contribution schedule, and they did so in a little over seven months.
No one in the Congress faulted them for waiting until their statutory deadline

to submit the first schedule.

The schedule was submitted on February 1, 1973, and the Subcommittee

began its hearings on February 6th. Numerous questions about the schedule

were raised by numerous members of the House—and those questions reflected

the concerns of a large segment of the affected public. It took us well into March
to work out with the Office of Education the changes which even minimally
reflected those concerns, but on April 3rd, we were able to table the resolution

of disapproval, and advise the Commissioner of Education that he could move
ahead with the implementation of the program. That date, Mr. Chairman, was
substantially in advance of the deadline afforded by statute, and was also sub-

stantially in advance of the appropriation of funds for the carrying out of the

program.
In short, Mr. Chairman, it is absolutely correct that there was delay in the

initial implementation of the BOG program in its first year of operation. But
that delay was not caused by the six weeks or less time that the Congress had
the family contribution schedule before it, nor was it caused, in my judgment,

63-550—76 30
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by the seven months it took the Office of Education to write the proposal. The
first year's program got off to a late start because it had inadequate lead time.
When we voted to lay the first resolution on the table, the Subcommittee at

its own initiative requested the Office of Education to submit the next year's
schedule ahead of the deadline. This request was not what Mr. Kurzman would
suggest—acquiescence with the Department's wish. It was originated by the

Subcommittee, and in a wholly nonpartisan manner, with both myself and the

ranking minority Member signing the letter requesting the early submission, a
copy of which follows :

April 3, 1973.
Hon. John R. Ottina,
Acting Commissioner of Education,
Office of Education,
Washington, D.C.

Dear Commissioner Ottina : We have been directed by the Subcommittee to

advise you that H. Res. 204, a resolution of disapproval of the proposed BOG
family contribution schedule, has been laid on the table, and that as far as this
Subcommittee is concerned, the Office of Education is free to pi-oceed with the

implementation of the schedule and the program, subject, of coui'se, to action by
the Congress in appropriating needed funds.
We are also authorized to say, in the name of the Subcommittee, that your

cooperation and willingness to engage in a constructive dialogue with the Sub-
committee on the proposed schedule has been deeply appreciated.
We would like to make two suggestions, also at the direction of the subcom-

mittee.

First, we would like to request that you make every effort to have tlie propo.sed
family contribution schedule for next year in the hands of the Subcommittee
substantially earlier than you were able to do so this year. You met the statutory
deadline this year, and the Subcommittee is aware of the problems involved in

the first draft of regulations for a new program. So there is no criticism implied
in this request. But next year's schedule will obviously be based in substantial

part on this year's schedule, and we feel that you will be able to get it to us
earlier; and that it would be helpful to students, their families, the institurions.
and to the Subcommittee if we had more time to deal wih the details of the

proposed schedule next winter.
In addition to this procedural recommendation, we would urge upon you a very

careful and intensive analysis of the impact of this year's family contribution
schedule upon the students involved, with a view to developing hard data on the
issues as yet unresolved, notably, but not exclusively, the treatment of assets
under the first year's schedule. It was more than evident at the meeting today
that there was and remains considerable dissatisfatcion with the manner in

which the proposed schedule treats assets. Our unanimity in voting to table the
resolution expressed a imanimity in wishing to .see the program go foward, but
should not be read as an enthusiastic endorsement of present guidelines.
With our best personal regards.

Sincerely,
James G. O'Hara,

Chairman.
John Dellenbacic,
Member of Congress.

The Office of Education complied v/ith the letter of our request and the

letter of the law, Mr. Chairman, but it did not comply with the spirit of the law
or the intent of the Congress.
The second annual submission, which came to us on September 25, 1973—about

six months in advance of the statutory deadline—came to us, not in the form of

a new proposal for the coming academic year, but in the form of the previous
year's schedule, which the Congress was told v/ould be further modified after

"the public had looked at it, but on the basis of which we in the Congre.ss were
at once expected to pass judgment. In other words. Mr. Chairman, we were given
the "opportunity" to decide whether or not we would disapprove what we had
not disapproved the year before—but the real family contribution schedule would
be developed whenever the Office of Education got aroimd to it.

I introduced a i)ro forma resolution of disapproval on that same day, Mr.

Chairman, and I advised the Commissioner of Education, by letter and in the

•Congressional Record that we wovild look at the family contribution schedule

. as soon as he sent up the real thing.
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On November 6th, we began hearings on the Basic Grant Program On No-vember 30th—approximately five weeks after he was asked to do so the Com-
missioner

^naiiy submitted a serious proposal for a new family contribution
schedule, i^ ollowing some very speedy negotiation with the Commissioner andMembers of the &ubcommitree, the Commissioner made some furrher adiust-ments to bring the contribution schedule closer into accord with the intent ofthe law, and on December ISth, he presented his final proposals to the Sub-
committee. One day later, Mr. Chairman, the Subcommittee again tabled the
resolution oi disapproval and so advised the Commissioner, permitting him tomove ahead with the implementation of the progam.
In the third year, we went through the same charade. The Office of Education

once again submitted the previous year's schedule—this time on July > 1974Once again, the Subcommittee advi.sed OE that it would proceed when it'ha'd a
real family contribution schedule proposal before it, and once again, the Office
of P-ducation took about two months to come up with a real proposal, sending
it to the Subcommittee on September 23rd. Hearings on this schedule began on
September 30th, and on October 8th, fifteen days after submission of th" schedule
the ranking minority Member and I were able to poll the Subcommittee by phoneand advise the Commissioner by letter, that the resolution of disapproval would
be tabled. The formal action tabling the resolution was taken on November lf)tli
but the commitment to do so was made, and made publicly, on October 8th Once
again, the few days the Subcommittee took to review and'withdraw its objection
to the schedule v,-as certainly less of a factor in the bureaucratic delay than the
nine months the agency took in carrying out its duties under the law.
The most recent exercise of this procedure was a far more satisfactory one

from the point of view of compliance with the spirit of the law.
The proposed family contribution schedule—and it was a real proposal,

suggesting real changes in the previous year's proposal—was submitted to the
Congress on August 8th, while the House was in recess. When the House returned
after Labor Day, a hearing date was set for October 2nd, the hearing was held,
and after further informal di.scussions and examinations of the statistics sur-
rounding other formulations, the Subcommittee was polled and the Commissioner
was notified by letter that the resolution would be tabled, and that he was free
to move ahead. While the Commissioner had originally asked for a deadline of
December 1, his supplementary request that it be moved up to an earlier date
was easily met. November 1st was a Saturday, and the Commissioner was
notified of the Subcommittee's action on the following Monday.

In summary, Mr. Chairman, I find Assistant Secretary Kurzman's assertion
that the review procedure has caused delay in the implementation of the BEOG
program to be wholly contradicted by the recorded facts. The Subcommittee has
lieen prompt in its handling of the review procedure—far prompter, in fact, than
the Office of Education has been, either before or after the review process has
been undertaken.

Further, the review process has done far more than affect the time schedule.
It has been through the review procedure, and only through the review procedure,
that the Office of Education has been dragged, kicking and screaming every inch
of the way. into making improvements demanded by the public and for which
it now claims full credit.

The review process has been the only reason for a liberalization of the treat-

ment of Social Security income—a change in the regulations which the Adminis-
tration now has joined everyone else in suggesting be enshrined in the law itself.

The review process has been the only reason the treatment of assets has been

given slightly more realistic handling by the Office of Education.

The re\iew process is solely responsible for the introduction of an automatic

Cost-of-Living Adjustment in the family contribution schedule.

In short, Mr. Chairman, the review process which Mr. Kurzman asserts has

only caused delay has. in plain documentable fact, caused considerable improve-
ment in the substance without contributing as much delay as we experience in

getting someone in Mr. Kurzman's Department to return a telephone call.

Mr. Kurzman's third assertion is that the Department has sought to achieve

advance fonsideration of the schedule, and only this year has the Subcommittee

agreed. Tliis is, also, clearly at variance with facts. It has been the Subcommittee

Avhich has repeatedly sought early submission of the schedule, and the Depart-

ment which has repeatedly, until this year, tried to avoid any submission at all

until after the review process was completed.
The last assertion, which permeates his testimony, is that individual Members

or even worse, "staff persons" have sought to use the review process to achieve

their own individual goals, or to give voice to their own hang-ups.
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Only two Subcommittees—the Subcommittee on Postsecondary Education of
this body, and the Senate Subcommittee on Education have been actively involved
in the review process. It would not be either appropriate or possible for me to

speak for the Subcommittee in the other body, but I believe the facts are the
same on both sides of the Capitol.
Neither can I speak for the minority staff of the House Committee, but from

my close observation of that staff during three years of working on this process,
I can assert that I cannot conceive of that group of staff people believing they
have the right to translate their own preferences into the policy process.

I can, however, Mr. Chairman, speak with assurance about my own Subcom-
mittee staff, whom I have chosen, and who are thoroughly convinced of the
desirability of doing things mi/ way. The members of that staff have strong
personal beliefs, but the one they hold to most firmly is the belief that the hired
hands of government—a category into which they and Mr. Kurzman both fit—
are not authorized to assume the role of elected officials.

I would hope the bureaucracy, for which Mr. Kurzman speaks, woiild begin to

apply that same kind of self-restraint, and realize that they, like staff members
of the Congress, have been hired to carry out policies which are to be made by
those elected to do so—and that's what this hearing is all about, Mr. Chairman.



CONGRESSIONAL REVIEW OF ADMINISTRATIVE
RULEMAKING

FRIDAY, OCTOBER 31, 1975

House of REPRESENTATnTES,
Subcommittee ox Admixistrattve Law

AXD Goverxmental Relatioxs of the
Committee ox the Judiciary,

Washington^ D.C.
The subcommittee met, pursuant to recess, at 9 :45 a.m., in room

2141, Raj-burn House Office Building, Hon. Walter Flowers [chair-
man of the subcommittee] , presiding.

Present: Representatives Flowers, Danielson, Mazzoli, Pattison,
Moorhead, and Kindness.
Also present : William P. Shattuck, counsel ; Jay T. Turnipseed,

assistant counsel; Alan F. Coffey, Jr., associate counsel; and David
Miuge. consultant to the subcommittee.

]\fr. Flowers. We apologize for being delayed.
Our first witness this morning is ]\Ir. Robert Lewis, General Coun-

sel of the Federal Trade Commission. We are delighted to have you
with us this morning. You may proceed as you see fit. I also apologize
to both you and Mr. Conklin for putting you off last week over to this

week.
We appreciate }'

our patience with us.

TESTIMONY OF ROBERT LEWIS, GENERAL COUNSEL, FEDERAL
TRADE COMMISSION

]\Ir. Lewis. Thank you, Mr. Chairman.
I appreciate this opportunity to offer the unanimous views of the

Federal Trade Commission on H.R. 3658 and H.R. 8231.

The Commission is in full accord with the apparent basic purpose
of this legislation

—to enhance the accountability of government and
to arrest the long trend of government toward the overregulation of
our econoni}' and the lives of our citizens.

However, the Commission seriously doubts that enactment of either

of these bills would facilitate the achievement of these goals.
LI.R. 8231 would require all proposed rules and regulations of any

Federal agency to be submitted with an explanatory statement to

both Houses of Congress. Either House would be empowered for a

period of 60 days thereafter to adopt a resolution disapproving the

proposal on one of three alternative grounds. That it—
1. Is contrary to law ;

2. Is inconsistent witli the intent of Congress ; or
3. Goes beyond the mandate of tli'e legislation which it is designed to imple-

ment or in the administration of which it is designed to be used.

(463)
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The 60-day period could be reduced by the adoption of a concurrent
resolution approving the proposed rule. Unless so approved or dis-

approved within the GO-day period, the proposed rule would become
effective at the end of the period.
H.R. 3658 would impose a similar review process but is narrower in

scope. It would apply only to proposed rules which meet two criteria—
first, that the rule is subject to section 553 of the administrative Pro-
cedure Act, and, second, that violation of such rule would subject the
violator to a criminal penalty.
In addition, H.R. 3658 provides no standards upon which disap-

proval w^ould be based, but merely authorizes the adoption of a resolu-

tion by either House that such House "does not favor the rule."

Since the Federal Trade Commission is not authorized to issue rules

which contain criminal sanctions for their violation, H.R. 3658 would
have no application to Commission rulemaking.
For this reason, and because the broad concept of congressional

review is the central theme of both bills, the comments which will

follow will focus on H.R. 8231.

Congress created the administrative agencies and Congress clearly
has the right to modify the administrative process in any way it

chooses-—within the confines of the Constitution. In fact, less than a

year ago Congress mandated significant changes in the FTC proce-
dural authority by enactment of the Magnuson—Moss warrant}'

—
Federal Trade Commission Improvement Act. However, before enact-

ing legislation such as PI.R. 8231 or H.R. 3658, we suggest that Con-

gress examine the following considerations :

First, the burdens imposed upon Congress and the costs of further delay may
not be justified by the uncertain benefits of case-by-case review.

Second, existing judicial review may well be adequate to curb agency excesses.

Third, while adding to the existing problem of administrative delay, the pro-

posed legislation would add little to the basic oversight and legislative powers
of Congress.

Fourth, an arbitrarily selected period of time—such as 60 days—may not

represent a reasonable period for examination of the universe of administra-

tive activity which ranges from the mundane to the momentous.
Fifth, the legislation could disrupt the salutary features of the administra-

tive process.
THE COSTS OF CONORESSIONAI. REVIEW

Although the Commission supports efforts to improve the account-

ability of executive and independent agencies, the Commission believes

that H.R. 8231 would be likely to create more review, more paperwork,
and more delay without enhancing the present ability of Congress to

control the activities of these agencies.

Legislative review of the proposed rules and regulations of every
executive and independent agency would involve Congress in the

same kind of burdensome detail that caused it to create administrative

agencies in the first place.
Because of the sheer magnitude of the actions w^hich would be subject

to review, it would be very difficult for Congress to provide overall

meaningful review. The best it could do would be to select an occasional

rule for its full attention and, of course, Congress is fully able to do

that now.
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Mr, Chairman, as previous witnesses have testified, a large part of
the 45,000 pages which comprise the Federal Register for over year

—
1974—^pertains to matters which would fall within the scope of H.R.
8231. The complexity and variety of these regulations correspond to

the almost unlimited subject matter dealt with by the various Federal

agencies.

Assuming that Congress would wish to examine the complete admin-
istrative record in conducting its review. Federal Register material

represents only the tip of the iceberg. For example, the FTC proposed
rule on disclosure requirements and prohibitions concerning franchis-

ing is based on proceedings extending from 1971 to 1975 and a public
record of over 30,000 pages. This is still merely a proposed rule and
has not yet been finally adopted by the Commission.
Based upon the initial public response, the franchising rulemaking

record may well be matched and exceeded in both length and com-

plexity by several rulemaking proceedings recently announced by the

Commission.
THE ADEQUACY OF JUDICIAL REVIEW

Section 706 of title V of the United States Code provides that

reviewing courts may set aside agency actions which are found to be

(a) arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with the law; (h) contrary to constitutional right, power,
privilege, or immunity; (c) in excess of statutory jurisdiction, author-

ity, or limitations, or short of statutory right; and (d) vrithout

observance of procedure required by law.
The Commission believes that tliese standards, which are more

inclusive than those set forth in H.R. 8231, should be adequate to curb

agency excesses. The omission of any review standards—as in H.R.

3658, for example—would scarcely be an improvement—at least from
the viewpoint of an agency tiying conscientiously to implement its

statutoiy mandate.
From a reviewing court's standpoint, H.R. 8231 would pose an

additional problem : Should the failure of Congress to veto agency
aciioji imply congressional approA'al? If so, why sliould there be d.ny
need for judicial review at all, except for tlie examination of Constitu-
tional questions?
The Commission agrees with the conclusion of Prof. Robert W.

Hamilton in his study of May 8, 1972, which was prepared for the

Committee on Rulemaking of the Administrative Conference of the

United States, entitled "Procedures for Adoption of Rules of General

Applicability :"

Legif^lative review of rules appears to be less desirahle than judicial review
Of course, rulemaking of itself is administrative legislation, and abstractly,
review by Congress, the delegating authority, may seem- appropriate. However,
there is doubt as to the constitutionality of such statutes to the extent they omit

approval by the President, or involve approval by a committee or a single branch
of Congress. Further, there is no machinery for effecting such review, and the

experience of legislative review of administrative or executive actions in other

areas, for example, reorganization plans, does not indicate that such review

provides a full and careful reappraisal of the substantive decisions by Congress.
.Judicial review, with its long tradition, appears to provide a more desirable type
of review by agency action.
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BASIC COXGRESSIOXAL AUTHORITY

Since a<?ency activity is already clearly subject to congressional
review and revereal by enactment of overriding legislation, it would

appear unnecessaiy to submit each agency rule individually to Con-

gress. Publication in the Federal Register of such rules, both when
proposed and when finally effective, provides notice of each to Congress
as well as to the public.

Congress on many occasions has exercised its veto authority over
administrative regulation, by adopting legislation cancelling or mod-

ifying such action.

For example, legislation is presently pending in Congress which
would reverse the effect of a Commission complaint now pending
against soft drink manufacturers and bottlers charging them
vv'ith illegally restricting the marketing territories of intrabrand

competitors.
Since this agency activity involves administrative adjudication, it

would not be covered by either H.R. 8231 or H.E. 3658.

Nonetheless, it provides an example of the ability of Congress to

address agency action when it wishes to do so. And, although an

agency may oppose such overriding legislation, as the Commission
staff' has opposed the so-called bottlers legislation, the Federal Trade
Commission certainly does not contest the basic authority of Congress
to reverse agency action through legislation.
H.R. 8231 would enable one House of Congress to accomplish by

resolution what can now be accomplished only by legislation. Quite
apart from constitutional ciuestions, Congress may wish to ponder
whether one House should be empowered to veto Government action

considered lawful and necessary by the other House or by the

President.

THE 60-DAY PERIOD

The 60-day waiting period which is prescribed by H.R. 8231 poses
a two-dimensional problem. It would incorporate into every rule or

regulation a delay which might be unjustified in many instances.

On the other hand, as to the rules and regulations selected by Con-

gress for full, substantive review, this period might be too limited to

afford adequate congressional scrutiny. This would be particularly
true of regulations and rules involving complex and controversial is-

sues, or rules such as the FTC's franchising rule, already mentioned,
which are based upon a voluminous record of proceedings.

THE ADMIXISTRATrV'E PROCESS

Finally, ]Mr. Chairman, the most fundamental effect of H.R. 8231
would l)e to diminish the effectiveness of aclministi-ative rulemaking
as a useful tool of modem government despite its many shortcomings.

By routinely injecting a legislative review procedure in the rule-

making process, the bill would once again involve Congress in the

maze of administrative details which necessitated their delegation
by Congress to the various administrative agencies over the past 75

years.
The wholesale retrieval by Congress of the authority it has dele-

gated should be considered only after other alternatives to remedy reg-

ulatory excesses have been examined.
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OTHER APPROACHES

It is certainly no secret that the American ])iibUc is dissatisfied witli

its Government. The public is dissatisfied with government becanse
there is too much of it and because what it does is often costly, coun-

terproductive, and confusing.
Instead of resolving these problems, however, H.R. 8231 might

only make them worse. We believe that there are better alternatives.

Much can be done by agencies themselves to im]irove their processes
and to increase public accountability. At the Federal Trade Com-
mission over the past few years we have tried to accomplish this by
reducing administrative delay, by increasing agency openness, by
applying cost-benefit analysis to agency decisionmaking, and by re-

structuring our activities on a programatic basis so as to provide a
better foundation for planning and evaluation by the Commission and
for oversight by the Congress.

Earlier this year, Mr. Chairman, the Commission actually proposed
rescinding 61 of its 150 trade practice rules or guides, thus lightening
by at least a few pages the bulk of the Code of Federal Regulations.
More specifically, with respect to agency rulemaking the Commis-

sion has published rulemaking procedures which are designed to maxi-
mize public input without sacrificing prompt decisionmaking.
These procedures include notice, opportunity for public comment,

opportunity for an informal hearing including limited riglits of cross-

examination, and the promulgation, as part of the final rule, of a
statement of basis and purpose including a statement as to the eco-
nomic effect of the rule taking into account the effect on small busi-
nesses and consumers.
As this subcommittee knows, these procedures were mandated by

the Magnuson-Moss Warranty Federal Trade Commission Improve-
ment Act of 1974. Nonetheless, these procedures have been recognized
and employed by the Commission for several yeai'S, and the Commis-
sion is in complete accord with the purpose of section 202 of the ^Slag-
nuson-Moss Act—to enhance Government accountability by maximiz-
ing public participation.
The Magnuson-Moss Act also requires the Commission along with

the Administrative Conference of the United States to conduct a study
and evaluation of the effect of these new rulemaking procedures and
to submit a rei^ort of its study to Congress.

Naturally, the Commission will i:)rovide a copy of its report to this

subcommittee.
With respect to the growing problem of overregulation, the Com-

mission has previously urged congressional reexamination of govern-
mental regulatory policies with a view toward substantial revision or
even repeal of these policies where warranted.
In particular, the Commission has urged that all Government eco-

nomic activity should be judged, not only by its alleged benefits, but
also by its often hidden costs. Basically, the Commission believes that

rneaningful regulatory reform can be accomplished much more effec-

tively by such broad review, rather than by piecemeal after-the-fact
examination of every regidatory action of every Government agency.
The House Judiciary Committee has already addressed one exam-

ple of unwarranted Government restraint by recommending repeal
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of the anaclironistic fair trade laws. Tliis recommendation has been

adopted by the full House and is currently pending in the Senate.

This salutary action is a prime example of cost-benefit analysis pro-

viding the consuming public with one less impediment to a free market
and lower prices, and it is fully supported by the Federal Trade Com-
mission.
As this subcommittee knows, the Federal Trade Commission is cur-

rently directly involved in improving consumer welfare by eliminating
anticompetitive regulation. One example is the Commission's proposed
l^rescription drug trade regulation rule which, if adopted, would have
the effect of nullifying restrictive State laws.

By making it an unfair practice to restrict or prohibit the advertis-

ing of prescription drug prices, this rule is concrete proof that Govern-
ment is capable of self-generated deregulation.
In conclusion, the Federal Trade Commission is seriously concerned

with the problems of Government over-regulation and accountability.
We are strongly inclined to the view, however, that regulatory excesses

can best be resolved, not through ad hoc congressional review of every

regulatory action, but instead by a systematic review of the basic reg-

ulatory policy of each agency.
We look forward to cooperating with the Congress in such an

endeavor.
Thank you.
Mr. Fl,o\\t:rs. Thank you very much, Mr. Lewis. I personally like

very much the tone of your remarks and I am not sure you are not

doul)ling as President Ford's speechwriter with some of the things you
said.

I only hope that those principles will be implemented because
not only in the Federal Trade Commission but throughout the

Government I think we need to do tlxQ kind of things you are talking
about. I note with approval the fact that at least 61 matters will not
burden us and to paraphrase remarks made a few years ago by some-

body else, one small step for the Federal Trade Commission but one

giant step for the bureaucracy.
I think we need to move in that direction. Of course that is the im-

petus for these hearings and the many, many cosponsors we have for

this legislation.
I am not sure personally that the approach of these bills is necessarily

the only correct approach but I do feel that we need to set into formal

practice something that will help the agencies and help the Congress
so that we have better communications, so we know where each other

stand and we can prevent the kind of evil that may be imagined or it

may be real in terms of excesses or rules that contravene the intent of
the Congress.

I tliink the tone of your remarks heads in that direction and I ap-

preciate it.

Mr. Lewis. Thank you, Mr. Chairman. Having been in Government
for 5 years or so, I can atttest to my belief at least that some of the

practices are more real than imagined.
Mr. Flowers. You know a lot of us have constituents that urge us

to pass one law to abolish all other laws and start once again. I won-
dered how long it would take us to accumulate the many thousands of
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regulations and acts we have on the l)ooks? Now on page 8 of your
statement, Mr. Lewis, in your words of—concerning what the FTC
is now implementing and trying to do to clean up its own shop, I would
ask you if j'ou could give more specifics to what you are doing to cut
down on administrative delay or increase agency openness or to apply
the cost-benefit analysis which I think is absolutely imperative that we
do it now in all agencies and departments ?

Mr. LEw^s. Mr. Chairman, I would be glad to respond. Over the past
2 or 3 years the FTC has taken a number of steps to clean up its own
shop as you suggest.

First of all, with respect to reducing administrative delay, the Com-
mission earlier this year eliminated one step in its adjudicative process
by doing away altogether with the so-called part 11 settlement pro-
cedure vrhich we estimated generally added a period of several months
to the processing of each Commission complaint without producing
very much in return.

In addition, the Conmiission has proposed rules which would revise

its discovery rules for adjudication and these have been out for public
comment. The Commission has not yet taken final action.

"With respect to Commission openness, the Commission has tried

to increase the accountability of Commission actions by first of all an-

nouncing along with every Commission action the vote of the five Com-
missioners on each action which had not been done previously, at least

not across the board.
In addition, the Commission now announces the opening of industry-

wide investigations when they are opened. Previously the Commission
had announced such activity only after it was ready to bring an admin-
istrative complaint.
With respect to cost-beneiit analysis, the Commission, through its

office of policy planning and evaluation, is attempting to force the

operating bureaus whenever they propose any kind of action—whether
it is rulemaking, or whether it is adjudicative action—to weigh the

proopsed benefits to the consuming public against the costs in dollar
terms of engaging in the activity.
This is a very difficult process, one which is going to be a very slow

process and one which is impeded by our lack of precise economic data
on the effect of various Commission activities. One thing we are trying
to do to improve our economic base which you may be aware of, is the

])roposed line of business reporting program whereby we are asking the
400 or 500 largest companies in the country to give us data based on
line of business reporting rather than just overall company reporting.
This sort of information ought to enable the Commission to bring
cases which will be specifically directed towards improving benefits
from the consumer standpoint.

Finally, as a management matter, the Commission over the past
year has instituted a program budget so that now when we submit our
budget to the Office of Management and Budget and to the Appropri-
ations Committees of Congress, we provide them with not merely line
items—travel, how much for telephones—but how much we are spend-
ing on various program^s such as competition in the food area, competi-
tion in the energy area, how much we will be expending in condomini-
ums and land sales, and laying this out so Congress can see exactly
where the taxpayers' money is goincf.
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If the Conf^ress wishes they can tell us how they would prefer to

see this money spent. This has happened over the last year, in fact.

Mr. Flowers. Very good. Plow many people are employed by the

Federal Trade Commission ?

]\Ir. Lewis. Nationwide, approximately 1,700.
Mr. Flowers. What is the operating budget on an annual basis at

this time?
Mr. Lewis. Our 1976 budget which is the fiscal year we are in right

now is $46 million, approximately.
]\Ir. Flowers. I think one mistake that all of the people who oppose

the legislation before us have made is in assuming that eveiy pro-

posal or regulation would be subject to congressional review.

I don't feel that would be the case even under these bills as they
are presently written. I think that only those proposed rules and regu-
lations that attract the ire of a sufficient number of the American

people to elevate it to national concern would ever get to this status.

Based on my experience in the several years that I have been in

Congress, I have been trying to think of which regulations involving
FTC would liaA^e gotten to that stage. About the only thing I can
think of would be the bottlers adjudication which you say was an

adjudication and not a rule promulgated as such and therefore it

would not be subject to these legislative attentions.

Mr. Lewis. That is correct, Mr. Chairman. As a matter of fact, to the

extent we have congressional interest in our rulemaking, criticism is

usually directed at the Commission because we are not moving fast

enough.
Two days ago, hearings were held in the other House on a pro-

posed piece of legislation which would require octane posting on gaso-
line pumps. The Commission proposed 4 years ago a rule which would
cover this. The rule has been thrashing about in the courts, including
the Supreme Court, ever since and finally has gone back to the district

court on remand for a consideration of the substance of the rule itself,

the question previously having been the basic authority of the Commis-
sion to engage in rulemaking at all.

Ironically, the Commission is being asked, when are we going to get
this rule, and our answer is, as soon as we can get court approval.
Mr. Flowers. Counsel has just reminded me that the cigarette ad-

vertising rule, of course, was subject to congressional action.

Mr. Lewis. That is correct. The Congress was heavily involved in

that development, all along.
Mr. Flowers. Thank you, ]Mr. Lewis. I recognize the gentleman from

California.

Mr. ISIooRHEAD. Thank you, JNIr. Lewis. It is a fine statement. I don't

agree with all of it but I think you have done an outstanding job in

presenting the problems to us.

One thing that concerns me is the opportunity of the people to have
a voice in some of these i"egulatory processes and the fact that bureau-
cratic regulators and the courts are all very far removed from the

people.
To me this makes it necessary that Congress play some role in this

thin.fr, because they have no one else to ffo to. We had a gentleman
testify yesterday and he really played down the importance of the
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people having an opportunity to look at the rules before they were

finally adopted. He said that was just something you did when j^ou had
time.

I am much concerned about that attitude because that is too auto-

cratic. AVliere problems exist, people don't have an opportunity to

have them changed even if they are going to be contrary to the best

interests of their industry or their way of life.

How are you going to do that without giving Congress some kind
of a review of the type that is pro]:)Osed in this legislation ?

Mr. Lewis. Well, this is certainly a basic question. I certainly

disagree with the attitude that the public should not have a role in

rulemaking. As I mentiond in my statement, what we are trying to

do at the Commission with respect to our rulemaking activities is to

provide the maximum possible public exposure of our rules as they
go through the rulemaking process.
As I indicated our rules now provide, in addition to the section 553

rulemaking procedures, for opportunity for a hearing on each and

every rule under the Magnuson-Moss Act as well as a limited right to

cross-examination by parties with a legitimate interest in rulemaking
efforts and activities.

So by the time a proposed rule comes back to the full Commission
for consideration and final action, the rule should have been exposed
to every possible public viewpoint and every effort will be made by the

Commission to see that it is.

It is only by such a process that the Commission is going to be able

to act in the public interest.

Mr. MooRHEAD. There is a feeling by many that the regidatory
process should be removed from any kind of political pressure.

I am sure that that is the point of view of many who feel that this

legislation is the wrong approach to take. But if you remove it from

political pressure, how then is the voice of the people of our democracy
going to be heard ?

]Mr. Lewis. Well. I don't think that the bureaucracies could or
should be insulated from public exposure and from pressure and com-
ment from its elected representatives. Of course, in addition to the

points which I made in my testimony with respect to our inviting
public comment at the agency and our inviting congressional review—
which started this past week, at least over on the Senate side—of reg-
ulation across the board, certainly I think it has been our experience
at the Commission that a combination of our oversight committee
activities on the Hill and the appropriations process provide an excel-

lent opportunity for Congress to take a look at exactly what we are

doing and to express its views, with a view toAvards enactment of

legislation if warranted.
]Mr. MooRiiEAD. You iiidicated that you felt that judicial review, per-

haps, was better than the congressional review.

Mr. Lewis. I think we need both.

Mr. MooRHEAD. 'What is proposed in this legislation is a 60-day
period. Judicial review usually requires the violation of a regulation,
the risk of going to jail in many instances, and pa^'ing a big fine in

order to get the review.

The time and the cost involved is so great that many people can't

afford either of them. Their business can go broke in the 3 or 4 years
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that it takes to get full judicial review. If their business is not broke,

they would run out of money for attorney's fees unless they were a

very big organization.
Do you feel that situation provides for an adequate review?
Mr. Lewis. I think, at least witli respect to our activity, tliat it

does. Our rules are subject to challenge as soon as they are finalized.

Our statute specifically provides for review and specifically provides
for review standards.

Mr. MooRHEAD. I feel as you said that your organization is mucli
smaller than many of them that we are talking about. Perhaps it does
not have as many problems that touch people as closely as some of the
other regulatory agencies. Do you feel that the 60-day period is in

this legislation, and the number of regulations that might actually
come under scrutiny would be such that you could really say tliat it

adversely affects bureaucratic regulations ?

Mv. Lewis. The administrative process despite its many defects has

many salutory effects, namely the ability of the bureaucracy to impose
upon a particular problem its expertise, its staff' and I think tliat this

is a good effect. This is the way it should work.
Efforts ought to be made to improve that process itself without

inducing what would amount to one more layer of review which woukl

unnecessarily delay the rules.

But I suggest 60 days might not be long enough for Congress w^ith

its limited staff to be able to take a look at, for example, our proposed
rule on creditors remedies which has been in progress for several

years and which involves some 9 or 10 specific kinds of prohibitions.
For Congress to get into this kind of thing, I thing, would defeat

the very purpose of the administrative process.
Mr. JMooriiead. I agree. If Congress was getting into eveiy single

regulation, it would be more of a job than Congress could handle.
There would be delays that would be imfor-tunate and that would
be more harmful than good.
But it would seem to me that you have to have some kind of an

agency closer to the people who can in the most delicate situations,
ha.ve some voice.

This legislation may not be the way the Congress can exercise that
in the best manner but we have to try some kind of a method where
that voice and that control could be exercised.
Mr. Lewis. With respect to the Congress, I firmly believe that an

awfully lot more could be done through oversight I know that with
some agencies, oversight hearings are not held that often. We have
had the good experience over the past few years of having oversight
hearings fairly frequently, at least on an annual basis by on House
or another, where what we are doing can be exposed to Congressional
sci'utiny.
With respect to the courts, if you have an abuse of power, there is

always an opportunity for an injunction to stay such action until the

adjudication takes its course.

Mr. MooRHEAD. Do you have any idea what percentage of your
agency's regulations involve a criminal penalty ?

Mr. Lewis. None.
Mr. MooRHEAD. None of vours ?
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Mr. Lewis. Xone at all.

Mr. MooRHEAD. Thank you for your testimony.
Mr. Flowers. jNIr. Mazzoli ?

Mr. Mazzoli. Thank you for your testimony.
Mr. Flowers. Thank you, IMr. Lewis.

Next we have our distinguished colleague. Kalph Regula. Ralph,
we will be delighted to receive you and to hear j^our remarks on the

pending legislation.
Welcome to our committee.

TESTIMONY OF HON. RALPH S. REGULA, A SEPEESENTATIVE IN

CONGRESS PROM THE STATE OF OHIO

Mr. Regttla. Thank you, Mr. Chairman. I appreciate the chance to

be on the schedule and I am particularly impressed with the prompt-
ness with which you scheduled hearings on this matter.

I think it is one of great concern to the American people and one
of great concern and great frustration to them and therefore bringing
this matter for early hearings is important to those that we represent.
I won't take a lot of the committee's time. I have a statement that is

being passed out that I will submit for the record and just summarize.
Mr. Flowers. We will receive it. Congressman Regula, and thank

you very much.
Mr. Regula. As I in a short tenure in this Congress view this body,

two great problems are lack of time to deal with all the challenges
that confront us as members and secondly, it is a weakness that we
have in oversight.

This includes a lot of things. The previous vritness mentioned the

fact that this does provide an opportunity for oversight. I think it is

oversight with a substantial amount of clout as we provide it in this

bill.

It appears to me that one of the roles that Congress must exercise

more in the future is oversight not only as to the rulemaking power of
the agency but also directly having oversight of the agencies them-
selves. I proposed a bill that would establish a zero base budget concej:>t.
The result of this would be if it were enacted would be to require all

agencies to at least once eA^ery 6 years come into the appropriating
committees on the basis of zero and justify their entire budget and
not just the new portion of their proposed l^udget increases.

It would accomplish in terms of the agency Avhat we are trying to do
here in term.s of oversight of rulemaking and all of us go out and give
speeches to high school groups and all kinds ofgroups and we urge
peoplf^ to participate. I thiiik that has been perhaps accelerated bv the

post-Watergate era in which we all say to our constituents, "Write to

us, sound off, participate in this process. It is your government.'' Yet
when people attempt to participate, they come up against the fact that
much of what impacts their lives is not legislative but rather the result
of an action by an agency.

So in effect they are being impacted by action which has all the thrust
of legislation and yet in which they have no direct voice because we as
their representatives did not in effect enact the thing that is causing
some of their problems.
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I must say in all fairness to tlie agencies, my observation as a Mem-
ber is that we tend to be ambi<juous oftentimes in legislating to avoid
some of the tough decisions and dump the problem in the lap of

agencies.
If we enact this action, we are inviting some tough decisions that

will come our way that we now leave to the agencies and say in effect,

yon do it.

We are going to give you a broad mandate and from there on 3^ou can
take the heat. So, we are guilty in a sense of legislating ambiguously
and thereby inviting the kinds of rules that we are talking about today.

I would hope that the committee would continue the hearings on this

and attempt to develop workable legislation that will provide two

things : the opportunity for the public to be better heard in terms of this

action which does have a legislative impact on their daily lives, and
second, some type of program oi- some type of technique that will

cause the agencies to be more responsive through the elected repre-
sentatives, namely, the Congress.

I would be interested—I don't know if there has been any evidence

presented
—how often the so-called administrative procecUires hear-

ings are ever held outside the city of Washington ?

I doubt if it is very often. Tlie result is that people reallv don't have
an opportunity to participate. Not many get the Federal Eegister and

reall}^ know what is happening until suddenly one day this rule that

comes along and they are expected to comply with it and they w^rite

to us and say what happened.
We start tracing it back and discover we did not really have a direct

voice in making that happen.
Mr. Fr.owERs. Could T interrupt you a minute? T see our distin-

guished chairman, Pete Rodino. I welcome you, Mr. Chairman, to our
subcommittee. We are delighted to have you. I always feel a little

ostentatious sitting in this chair here which you so capably occupy
during our full committee meetings.
Chairman Rodino. Thank you. I don't mean to intrude but I have a

European visitor, and I am showing him our committee facilities.

Mr. Flowers. You are welcome.
Mr. Eeottt.a. T won't take more of the subcommittee's time. I empha-

size that I think you are doing a great service to the Congress and the

people by hearing this matter promptlv and attempting to work some
solution to the frustratiojis that result from the absence of the people's
voice then in matters that have such an impact on their daily lives.

Mr. Flowers. I appreciate those comments. I am speaking for
mvself but I think the other Members, too. we appreciate this as a

high priority item. Although I personally do not feel drawn to any
approach at this time, I think we need to air it fully and maybe find

out that the processes that are being utilized now are not the monster
that we perceive them to be.

Perhaps in some respects
—and T barken back to the previous wit-

ness—the agencies are trying to do a better job now. Maybe we can

say that is because there is more Congressional oversight than there

has been.

I think we are definitely in the oversight business now in this Con-

gress. It has been one of the really good fallouts from the Watergate
syndrome. I think you and others, sponsors of this legislation, feel

that way, too.
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Mr. Moorhead?
Mr. Moorhead. You have expressed the point of view that most of

us have about the dangers of having a group of regulators who are
not directly responsive to the people, and who are without any kind
of ability to overturn something that the majority of the people are

against.
We don't know exactly what we can do or how this legislation will

come out in the best interests of everyone. We don't want to destroy
the incentive of the agencies to do the very best job possible.
At the same time we would like to have a voice so that people who

are endangered can be protected. I think you expressed it very well.
IMr. Regula. I think it will have the salutory impact of forcing the

agencies to examine their techniques and we as members by having a

hearing such as this.

Mr. Flowers. Mr. Mazzoli ?

]\Ir. Mazzoli, I would like to welcome Ralph to the subcommittee
and to point out what I think you really put your finger on too, and
that is that we ourselves as a Congress are quite often the culprit
because we have given this broad mandate and dumped it in their laps.
It is true. That means let them take the heat, the problems, the politi-
cal fallout from their actions.

If we are to pass such a bill as this or anything akin to it which
would cause us to be in the business of overseeing these regulations,
you are going to find a lot of guys trying to dive under the table.

But if we are going to be putting our money where our mouth is,

we really have to be prepared to take the heat because if we do, we
will be responsible more to the voice of the people. I appreciate your
being here.

Mr. Flowers. Thank you very much, Ralph.
We appreciate your testimony and as I stated earlier we will include

your complete statement in the record at this point.
Mr. Regula. Thank you, Mr. Chairman.

[The prepared statement of Hon. Ralph S. Regula follows :]

Statement of Hon. Ralph S. Regula, a Representattve in Congress From the
State of Ohio

Mr. Chairman and members of the subcommittee, I am grateful to have this

opportunity to discuss with you today perhaps the most important issue which
can lead to the restoration of public confidence in government—accountability.
It seems to me the key element in each of the measures before this subcommittee
is the notion that those responsible for government decision making must be
accountable to the public they serve.
A review of the record of these hearings clearly demonstrates the sometimes

arbitrary and capricious rule-making generated by administrative departments
and regulatory agencies. I do not wish to occupy the subcommittee's time with
more "horror stories" of regulatory abuse. However, I want to emphasize the
need to assure that civil servants and appointed staff be responsible to the mil-
lions of taxpayers who pay their salaries.

I believe that Congress is the appropriate branch of government to accept
this responsibility. Regulations result from a direct grant of authority by the
legislative branch. They have the force of law without so much as a subcom-
mittee hearing. The rule-making procedures proscribed by the Administrative
Procedures Act permit bureaucrats to "write" law without the possibility of
Executive veto, or the scrutiny of the Congress. The effect of rules and regula-
tions is often prospective, as such they are akin to legislation. In short, Congress
grants legislative power without any check on the misuse of the delegated
discretion.

63-550—76 31
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Representative Elliott H. Levitas said it \\e\l in his testimony before the sub-
committee on October 21, 1975, ". . . the most telling and important character-
istic of the Congressional (as opposed to undemocratic) legislative process is
that it is engaged in by legislators elected by the people they govern, responsible
to the people they govern, and subject to rejection by the people they govern."

Congressional review of bureaucratic rule-making is the best way to restore
public accountability to this law-writing process. Because rule-making is a dele-

gation of Congressional legislative power, the final step in the development of
federal regulations ought to include review by the Congress to assure that these
bureaucrat-made "laws" do not exceed the scope of the legislation which they
are designed to implement. Such a review would return to Congress full respon-
sibility for all federal law writing activity.

In recent years the issue of government accountability has received favorable
treatment in the Congress. This body has taken major steps to curb abuses of
power, and to improve its own processes and procedures. There has been a recent
steady and healthy return of powers that were delegated or usurped away from
the legislative branch over a period of time. Congress has taken action to check
abuse and revitalize its jurisdiction over a number of matters. The War Powers
Act and the Budget Impoundment and Control Act are examples of measures
designed to return rightful authority to the Congress. Another measure, which I

have proposed, the Zero-Based-Budgeting Act, which would require Congres-
sional review of federal programs at least once every six years, is intended to im-
prove Congressional authority over government programs.

I believe that Congress is ready to check abuses in federal rule-making power.
I recommend H.R. 8231 as the vehicle by which the Congress may prevent the
adoption by the Executive Branch of rules or regulations which are contrary to
law or inconsistent with Congressional intent or which go beyond the mandate
of the legislation which they are designed to implement.
This bill provides that whenever any officer or agency in the Executive Branch

of the Federal Government (including any independent establishment of the
United States) proposed to prescribe or place in effect any rule or regulation to
be used in the administration or implementation of any law of the United States
or any program established by or under such a law or proposes to make or place
in effect any change in such a rule or regulation, such oflicer or agency shall sub-
mit the proposed rule, regulation or change to each House of Congress together
with a report containing a full explanation.
The proposed rule would become effective sixty legislative days thereafter or

at such later time as may be required by law, or specified by the rule, regulation
or change itself or the report submitted with it, unless within that time either
House of Congress adopts a resolution of disapproval because it is contrary to

law. inconsistent with Congressional intent or goes beyond the mandate of the

legislation it is intended to Implement. The bill permits the adoption of a con-

current resolution specifically approving the rule, regulation or change. Adoption
of any such concurrent resolution would cause the rule, regulation or change
to become effective immediately or as soon thereafter as is permitted by law.

It is important to remember that the vast majority of federal rule-making does
not abuse discretion, what is needed is a svstem to permit Congressional consid-

eration of those rules that appear to fall outside the intent of Congress or the man-
date of the law.

Those rules and regulations that are controversial or place undue burdens on
the public are the ones that will be most likely to be brought to the attention of

the Congress. Certainly, the affected parties will seek Congressional relief from
rules they believe are unjust. Congress will be asked to make the hard policy
decisions. This is as it should be.

Yet, H.R. 82.31 limits the Congressional review of rules to abuses of adminis-
trative discretion that are contrary to law or inconsistent with Congressional
intent.
The establishment of Congressional review will serve as a deterrent to abuses

of bureaucratic rule-making power. It is my hope that the existence of Congres-
sional veto power will reduce the need for legislative interevention by assuring
that the bureaucrac.v is more responsive to the public in the first instance.

In those instances where the bureaucracy over-reaches its authority, this leg-
islation would restore accountability.

Mr. Floavers. Our next witnesses nre with the Oocnpational Health
and Safety Administration of the Department of Labor, l\Ir. Bert
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Concklin, Deputy Assistant Secretaiy, Occupational Health and

Safety Administration, Department of Labor, and Mr. Benjamin
IMintz, Associate Solicitor.

Gentlemen, I repeat what I said to Mr. Lewis earlier. We appreciate

your being with us today. Wc apologize for putting you oS last week.

TESTIMONY OF BERT CONCKLIN, DEPUTY ASSISTANT SECRETARY,
OCCUPATIONAL HEALTH AND SAFETY ADMINISTRATION, DE-

PARTMENT OF LABOR, ACCOMPANIED BY BENJAMIN MINTZ, AS-

SOCIATE SOLICITOR, OSHA

Mr. Co^rcKLiN. Thank you very much, Mr. Chairman and members
of the subcommittee. I would like to express my appreciation for this

opportunity to discuss H.R. 8658 and H.R. 82:31, bills which would
establish procedures under which administrative regulations could be

prevented from coming into effect by resolution of either House of

Congress.
Accompanying me today is Benjamin W. INIintz, Associate Solicitor

of Labor for Occupational Safety and Health.
Other witnesses have gone into a detailed analysis of the bills pres-

ently under your consideration. I will not go over that same ground
again. I will instead address myself to the bills only as they would

impact on the Occupational Safety and Health Administration. How-
ever, the practical consequences and implications of these proposals
are clearly not limited to OSHA.

PI.R. 8231 appears to cover virtually all rulemaking of administra-
tive agencies and the executive branch. Even the more narrowly drawn
coverage of H.R. 3658 would seem to apply to a number of Depart-
ment of Labor programs in which criminal penalties may result from
violation of regulations.
Aside from OSHA, these could include programs under the Farm

Labor Contractor Registration Act, the Employee Retirement Income
Security Act, the Fair Labor Standards Act, and programs under
the Manpower Administration; still other regulations under other

Department of Labor programs might be covered by H.R. 3658, de-

pending on the meaning of the language of the bill.

For instance, would a violation of a regulation which results in a
court injunction or order to comply with the regulation subject the
violator to criminal penalties, since violation of the court's order could
result in criminal contempt sanctions ?

In any event, there are a substantial number of other Departmental
programs carried out under a number of statutes, each expressing a
different scheme and legislative policy.
In focusing upon the relationship between OSHA and these bills,

it would be worthwhile to examine the procedures under which occupa-
tional safety and health standards are developed and promulgated.

IVliile there are other aspects of the OSHA program which might
be affected by the proposed legislation, standards setting is the central
and primary rulemaking activity with which OSHA is concerned, andOSHA standards would appear to be covered bv H.R. 3658 as well as

by H.R. 8231, since under section 17(e) of the OSH Act, a willful viola-
tion of a standard which results in the death of an employee is punish-
able by fine or imprisonment, or both.
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Under section 6(b) of the Occupational Safety and Health Act, a

detailed rulemaking process is set forth. Standards setting is initiated

on the basis of infomiation from many sources, public and private. The
Secretary may request the assistance of an ad\'isory committee in

developing recommendations for a standard.
The advisory committee has by statute as much as 270 days to make

its recommendations. The Secretary is required to publish a proposed
rule regarding the new or modified standard in the Federal Register,

affording opportunity for public response and comments.

Any interested person may file written objections to the proposed
rule and request a hearing. The statute requires a hearing to be held,
if requested.
After the hearing the standard may be issued, with whatever modi-

fications are developed during the hearing process, or the Secretary may
determine not to issue the standard. A period of delayed eft'ective date,

up to 90 days, may under the statute, be contained in the rule promul-
gating the standard in order to provide affected persons time to famil-
iarize themselves with the standards and come into compliance.

Certain statutory criteria are provided for development of a stand-
ard. Standards may be based on research, demonstrations, experience,
and such other information as may be appropriate.
In addition to the criterion that standards attain the highest degree

of health and safety protection for employees, the statute provides that
other factors be considered in setting standards. These include the
latest available scientific data in the field, the feasibility of the stand-

ard, and experience gained under OSHA and other safety and health
laws.

Any person who may be adversely affected by a standard may, within
60 days after the standard is promulgated, challenge the validity of
the standard in the appropriate U.S. Court of Appeals.
The statutory test of court review is substantial evidence on the

record as a whole.
The foregoing represents only an outline of the basic statutory

scheme for promulgating an occupational safety or health standard
and for review l^y the courts.

There are of course additional internal administrative and tech-
nical review measures undertaken during the development of a stand-
ard. These review procedures vary with the nature and kind of
standard in question.
For example, there are health standards which are initiated upon

receipt of criteria documents from the National Institute of Occupa-
tional Safety and Health which is under the jurisdiction of the Secre-

tary of Health, Education, and Welfare.
NIOSH submits recommendations on a specific substance for which

OSHA is considering the development of a standard, and also to
solicit pertinent data from public and private sources. Review of
available scientific inforuiation on the subject of the criteria docu-
ment is undertaken.

Since criteria documents are related solely to the scientific aspects
of the health consequences of exposure to a given substance, OSHA
makes a separate determination as to technological feasibility of the
standard and environmental impact attendant to a standard at this

stage.
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Following review of pertinent scientific and technical information,
submitted in response to the notice of rulemaking, and the criteria

document, a draft proposed standard is prepared.
The draft is circulated within the Department on this for critical

technical comments, and legal sufficiency.
When the hearing is completed, all comments and testimony received

at the hearing are evaluated and a draft of the final rule is prepared.
To give the committee a general idea of the magnitude and complexity
of a single hearing on just one standard, let me give you some statistics.

Our recent hearing on the proposed modification of OSHA's exist-

ing noise standard lasted 22 days. It involved about 150 witnesses, 100

exhibits, close to 1,000 written comments and almost 4,000 pages of

transcript.
That as I said was only for one standard's modifications. In the last

few weeks OSITA published six proposed standards involving approx-
imately 1,200 paragraphs in the Federal Kegister.

Recently an additional factor has been incorporated into the stand-
ards setting process. In late 1974, Executive Order 11821 was issued

requiring all regulatory initiatives to be accompanied by a discussion
of attendant inflationary impact.
We are also required iDy law in some cases to publish a final environ-

mental impact statement regarding the standard. It is the foregoing
procedures and provisions of the Occupational Safety and Health
Act to which the proposed legislation would apply. The implication
and consequences of these bills, as they would relate to OSHA stand-

ards, should be carefully considered.
In the first place the bills represent proposals for a substantial

change in the relationship and role of Congress relative to OSHA
standards.

Added to the carefully maintained oversight function performed
by interested committees of Congress would be a role involving the

possibility of affirmative action by either House or Senate to prevent
a standard from coming into effect.

Assuming that both bills apply to rules promulgating a standard
in final form, a proposed resolution disapproving the standard would
be dealing with the end result of a long and complicated process.
The subject matter of the standard would ordinarily involve highly

technical subjects, specialized knowledge, and the results of consider-
able scientific research. The standard would have undergone develop-
ment and review from many quarters, private and public.

Counting the time invested in scientific or engineering research and
that led to the proposed standard in the first place, literally years of
calendar time may be involved. Informed assessment of the standard,
for purposes of a resolution by a single House, would require review of
a complex and extensive administrative record.
In addition to that review, a congressional committee considering

the resolution might well desire to develop its own record or call

additional witnesses, in considering whether the statutory criteria and
the congressional intent had been carried out.
A process that has taken many man-years of developmental effort,

and sometimes several calendar years of time, would be reviewed
within at most 60 legislative days or days of continuous session,



480

While this 60 days of legislative time may be considerably longer in

terms of calendar time, it still remains a very short period in which to

give any such standard the kind of consideration necessary for appro-
priate action. Yet it may also constitute a substantial additional delay
in the promulgation of essential safety and health standards.

Moreover, it is not entirely clear that H.R. 8231 would apply only to

rules published in final form. It is reasonable to assume that H.R. 8231
is intended to apply to rules which are ready for implementation, but
the bill expressly includes the term '^ill proposed rules", and rules an

agency "proposed to prescribe".
If the bill is intended to set into motion congressional machinery

at the proposal stage, this M-ould be premature, in the case of OSHA
standards, because the rule adopted after hearings

—if one is adopted—
may be materially cliilerent from that which was originally proposed.
The anomaly is fairly obvious.

After enacting any statute, the Congress should be concerned that

it is properly implemented. It is this congressional concern which is

the basis for the oversight function of the congressional committees.
In this connection, Labor Department officials have testified on

OSHA matters on numerous occasions before various congressional
committees. In addition, this Department submits certain reports to

the Congress, pursuant to the requirements of the Occupational Safety
and Health Act and responds to a great many congressional inquiries
related to OSHA.

Further, in enacting the Occupational Safety and Health Act, Con-

gress included specific statutory criteria to which OSHA is required
to adhere in exercising the rulemaking responsibilities Congress has

delegated to us.

In addition, the act contains procedural safeguards in connection
with our rulemaking activities. I am referring to the public notice and

hearing requirements as well as to the provision for judicial review
of the standards.

It should here be noted that in reviewing OSHA standards. Federal
courts are very concerned that a standard is in accord with the legis-
lative intent. In this connection, we believe these bills would improp-
erly impact upon the exercise of the judicial function in reviewing
and interpreting standards as well as construing the Occupational
Safety and Health Act itself.

While the congressional oversight function is very important in

implementing any program, we believe it is undesirable and imprac-
ticable for the Congress to legislate an across-the-board mandate put-
ting Congress in the position of having to make judgments, involving
the complexities of the day-to-day rulemaking process of the executive

agencies.
For the foregoing reason, we oppose this legislation.
I would now be pleased to answer any questions you may have.
Thank you.
Mr. Flowers. Thank you very much, Mr. Concklin, for being with

us and giving us your statement. I would have to take issue with a

part of it. I don't think you intended to imply that all of the rules
and regulations promulgated by OSHA are highly technical in nature
that require days and days and weeks and weeks of background study.A lot of them it is my understanding apply to things that even a

lay person would have an idea about. I understand you have even
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gotten into the business of regulating toilet seats, and a whole raft

of other commonplace things.

Quite frankly speaking
—and I don't want you to take this per-

sonally
—a lot of the impetus for this kind of legislation seems to

come from the horror stories that hare come from OSHA.
We had the EPA here yesterday. I would say that of the whole

scene of the Federal bureaucracy EPA and OSHA at least currently
appears to be the ones that are creating the biggest problems around
the coimtry in terms of new regulations and activity in just the last

couple of years. This has served to change the mode of operations
of a large segment of industry and business life in this country.

I think the legitimate complaint is that you may have interpreted
your legislative mandate too broadly and attempted to regulate in too

great a detail the mundane activities of American business and in-

dustrial life.

This is part of why I think that many of our fellow citizens feel

that the Government today is encroaching more upon their lives than
ever before. I am sure that is the case. Do you have any comments?
Mi\ CoxcKLix. Yes, sir. I would like to make several comments if

I may. I have only been with OSHA 4 months so I would not take

anytliing personally or have any predisposition to be defensive.

OSHA historically no doubt has been guilty in some cases of undue
preoccupa^tion with trivial and inconsequential safety matters in the
main as opposed to health matters. I would respectfully submit to

you that by and large those kinds of episodes are behind us.

I think they are happening with much less frequency.
Mr. Flowers. Do you mean they are behind you in the sense that

they have already been promulgated and you don't have to issue
further standards on toilet seats because you have already got them
on the books ?

Mr. CoxcKLiN. They are behind us in two important ways. One, the

organization is not attempting to receive compliance with those trivial

areas with an occasional transgression, but very occasional. No. 2,
we are engaged in an effort to clean up or otherwise expunge from
our regulations
Mr. FL0^VERS. "Wliy don't you just take that off the books? That

would be like the 61 regulations FTC has reduced. If OSHA would
start with that one and it would be possible to document many more,
I think you would find that your public rating would go up
enormously.
Mr. CoNCKLiN. I agree. We are in the process of looking at that one

and all such other ones that are inconsequential in terms of their
relative importance of protecting workers from injury.
Mr. Flowers. I would be interested in knowing—and I think it

is highly important—if there is in any one area that has caused us to
schedule this hearing today it is some of the trivial regulations issued

by the Occupational Health and Safety Administration in the last
several years.

I would be interested in knowing which ones you are looking at and
knowing what the status of the examination is and when some final
action might be taken in this regard.
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Mr. CoNCKLiN. I would be pleased, Mr. Chairman, to submit to

you a description of the program and the schedule that we are em-

barked on with respect to eliminating the trivialities.

[The material referred to follows :]

U.S. Department op Labor,
Occupational Safety and Health Administration,

Office of the Assistant Secretary,
Washington, D.C., December 23, 1975.

Hon. Walter Flowers,
Chairman, Subcommittee on Administrative Law and Governmental Relations,

Committee on the Judiciary, House of Representatives, Washington, B.C.

Dear Chairman Flowers : First of all, I would like to thauk you and the

other members of the House Judiciary Subcommittee on Administrative Law
and Governmental Relations for the opportunity to appear before you on
October 31. I trust that our discussion concerning the Occupational Safety and
Health Administration was as profitable for you as it was for us. Following up
on some of the issues raised by the Subcommittee, I am submitting the following
information for the record.

standards improvement

Since the occasion of the hearing, I have reviewed OSHA's progress in

appropriately dealing with those standards considered to be either inconsequen-
tial or which have no relationship to occupational safety and health. Your
subcommittee was particularly interested in OSHA's standards relating to

sanitary facilities. I was pleased to find that a number of standards were either
revised or revoked in late 1972 and early 1973. Enclosed is a list of these stand-
ards and the action that was taken on each.
You will note that under the category of sanitary standards, the split toilet

seat regulation was revised to exempt existing facilities as of May 3, 1973, but
stipulated that toilet seats installed after June 4, 1973 be of the split variety.
This change, as with many others, was made in the spirit of reasonable com-
promise. While it was recognized that the configuration of toilet seats was and
is not a determining factor in reducing occupational accidents and illnesses,
such facilities are still regarded by an accepted body of medical opinion as a
sound public health practice. For this reason, the requirement was retained for
new installations. However, when firms are found to be out of compliance
with the regulation, they receive a de minimis notice, rather than a citation,
and no penalty is assessed.
As I mentioned at the hearing, the process of changing such standards is a

continuous one. The majority of requirements cited as trivial are derivatives
of national consensus standards. The consensus approach afforded by section

6(a) of the Act allowed OSHA to quickly establish a nationwide minimum level

of occupational safety and health, but it also gave rise to many of the

problems at issue here. In the process of establishing that base-line, require-
ments that were irrelevant to employee safety and health, unclear, protective
of a population greater than employes alone, or otherwise troublesome were
introduced into OSHA's regulations. Changes such as those mentioned previously
and in the enclosure have been made, but a new program to better address
this problem will be announced in January 1976. This program, while incor-

porating the procedural requirements for rulemakings as provided by section

6(b), will provide increased opportunity for public participation in the re-

vision of these consensus standards as summarized below.
1. Entire subparts of OSHA's "general industry" standards (Part 1910)

will begin to be published together with a notice in the Federal Register in

the form of an Advance Notice of Proposed Rulemaking. The currently enforced
standards will be published in columnar fashion and, in an adjacent column, a

section-by-section analysis of petitions for revision will be included. Comment
will be solicited on all provisions of the standards included in those subparts.

2. To encourage the widest public participation, the Xotice will also provide
for a series of fact-finding meetings at various locations, specifying the dates
and sites of the meetings. Individuals will be able to present oral testimony
and exhibits in support of their particular positions.

3. Based upon the record developed during the comment period and testi-

mony received at the fact-finding meetings, as well as other relevant data, a
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proposal T\all be developed and published in the Federal Register at which time
the procedures set forth in section 6(b) will be invoked.

This program is designed to achieve several objectives. First, it will provide
the opportunity for public comment on entire subparts which for the most
part are consensus in origin and, subsequently, have not been subjected to the
constructive and thorough scrutiny of public rulemaking.

Second, it will provide OSHA with a more definitive basis for proceeding
to rulemaking. It is hoped that both supporters and opponents of the standards
will participate in this preproposal stage through the submission of comment,
testimony, and relevant data. Finally, it will serve as an integral part of a
balanced occupational safety and health program.

osha's impact on firms

Turning to another area of concern, I would like to clarify the Department
of Labor's position on OSHA's alleged contribution to business failures. As I
stated at the hearing, we have no documented evidence that would lead us to
believe that the enforcement of the Act is responsible for closing down busi-
nesses. Concerning the estimate quoted by Congressman Moorhead representing
tho.se businesses forced to close by OSHA, I have found that it was containd
in a letter from W. F. Grattan to Congressman David Towell and submitted
as part of the record of oversight hearings on OSHA held during the 03d Con-
gress by a House Education and Labor Subcommittee. The only possible docu-
mentation for this "estimated" figure of 7,209 appeared to be a vague reference
to a Wall Street Journal article. When we checked with the Journal, however,
we learned that no article containing such data appeared in that publication
prior to the date of Mr. Grattan's letter.

In addition, the figure listed by Mr. Grattan as the number of staff employed
by OSHA in 1974 is aproximately 103,000 over the combined number currently
employed in both our National and field offices. Employment for OSHA as of
November 30. 1975, is 2,126. Because of these discrepancies, we seriously ques-
tion the credibility of Mr. Grattan's data and hope that undocumented infor-
mation such as his ^ill not in the future be used to judge the OSHA program.

TRAINING FOR OSIIA INSPECTORS

We are now developing curriculum which will substantially revise the basic
courses for incoming compliance officers, tailoring the program more to the
expertise each individual brings with him or her and placing particular emphasis
on the human relations aspects of conducting woi-kplace inspections. This new
program will be ready for implementation at the OSHA training institute this

coming spring.
SMALL BUSINESS POLICY

OSHA is in the process of initiating a broad policy study regarding its approach
to small business. There is no intention or desire to exempt small businesses or
otherwise take actions which would result in diminished protection to workers in
small business workplaces. We are however, committed to exploring policy and
program changes which would make it easier for small businesses to understand
and carry out their obligations under the Act. One element of this policy analysis
will involve a survey of an estimated 1,500 small businesses to determine the
attitude of the small business community toward OSHA, why people feel the way
they do about the program, the problems they have encountered with it and
suggestions of ways these problems can be eliminated, or at least diminished.

I hoi">e the foregoing information will be useful to you and the other members
on the Subcommittee. If I can be of further assistance with respect to the occupa-
tional safety and health program, please contact me.

Sincerely,
Bert M. Concklin,

Enclosure. Deputy Assistant Secretary.

1972-73.—Revisions and Revocations of Consensus Standards Considered to be
Ludicrous

September 22, 1972.—Revision of regulations for construction of toilet rooms.
1910.141(c) (2) (ii) was revised from specifications stipulating that partitions
must be greater than 6 feet from the floor at the top and less than 1 foot at the bot-
tom to a simple requirement that the top of the partition be sufficiently high to

provide privacy.

63-550—76——32
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April 10, 1973.—1910.141(f) was revoked to eliminate the requirement f<jr

retiring rooms for women.
May 3, 1973.—A number of revisions and revocations affecting the 1910.141

sanitation standards were published. These included :

(a) Removal of specific prohibition against expectorating (spitting) in the

worki)lace.
( b ) Allowed ice in drinking water as long as ice was made from potable water

and handled sanitarily.

(c) Removed specification for minimum fixed distance from work area to

drinking water and toilets.

(d) The requirements for number of toilets and lavatories per employee were
reduced, and the ratio between lavatories and toilets in toilet rooms was increased.

(e) Removed requirements for separate toilet facilities for men and women
where single occupancy toilet rooms are available.

(/) Reduced height of waterproofing tiles.

ig) Removed requirement for hot and cold running water, introducing tepid
water as an alternative.

(/( ) Removed general requirement for open front (split) toilet seats. However,
required that all seats installed or replaced after June 4, 1973 be of the open front

type.

]Mr. Flowers. You would agree, likewise, I trust—and I have not

done a detailed study
—that there are many instances of countervailing

opposing type regulations that place a business or industry in the

inifortunate position of not being able to do one thing because there

is something else that is sniping at your other side there.

I don't know whose example this is but I have heard that for in-

stance—maybe you can correct me if I am wrong—there was a require-
ment that on a construction site that the large trucks use noise devices

when they throw them into reverse.

Then they found out that this was unlawful to do because it created

too much noise. I don't know whether this is all OSHA's doing or some-

body else's but here the construction foreman or the business owner
could not operate without the noise devices and he could not use the

noise devices because it made too much noise.

]\Ir. MiNTz. Mr. Chairman, in that respect our construction standard
does have alternatives which are available to protect employees from
trucks that are backing up.
For example, we have the use of a flagman to warn employees that

there is a danger. That is one of the strategies we have adopted,
namely, the use of alternate devices for protection. The Occupational
Health and Safety Administration is also moving quickly toward the

so-called performance standards rather than specification standards.
The performance standards would contain less detailed require-

ments imposed on the employers. Eather, they would set forth the
ultimate goal to be achieA-ed leaving more flexibility in compliance.
Mr. Flowers. "Well, I think that is a laudable thing to do, sir. AMien

you say you are moving toward it, how fast are you moving?
Mv. ]\IixTz. Sir. the standards that the Department of Labor are now

promulgating differ significantly from those standards to which you
are referring. If I may refresh your recollection, under the OSHA Act,
the Department of Labor promulgated a large body of so-called na-
tional consensus standards back in 1971.

Those were the standards that had been adopted by OSHA as part
of a body of volimtary industry standards and which are the subject
of much of the ridicule and dispute.

Currently we ha^'e been developing and adopting different kinds of
standards. These so-called performance standards are examples. Much
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of our work at the present time is in the area of health standards.

Within the Last month, we have had some six proposals regulating
toxic substances in the atmosphere. So the whole thrust of our stand-

ard activity has changed since the original group of promulgations
of industry's voluntary consensus standards in 1971.

Mr. CoNCKLix. If I may, Mr. Chairman, just in final response to

your original statement, in my judgment, regulations
—and I am talk-

ing largely about our revised or new standards—that will be published
or proposed subsequently will be by and large quite technical in nature.

In other words, I made the point that we are consciously and delib-

erately eliminating the trivia. Most of the important subjects both on
the health and the safety side tend to be quite complex. I believe that

there won't be many simple standards
;
standards that would be readily

understandable.
Mr. Flowers. I would hope those simple rules would abolish some of

the trivia. I worry that they are taking too long coming about. I don't

see why you need to have a whole lot of hearings on whether to do
away with that toilet seat standard now.
Mr. CoxcKLix. The so-called split seat standard was revised in

May of 1973, exempting firms with existing facilities but requiring
new installations to be of the open end or split configuration.

]Mr. Floavers. It is illustrative of the kind of thing that I am talk-

ing about that really
—I can't overemphasize this—for good or for

evil, it gets the Federal bureaucracy in a lot of trouble with the

American people.
I hope your agency understands that. How many people are em-

ployed at the Occupational Health and Safety Administration?
]\Ir. CoNCKxiN. 2,079 as of September 30, 1975. Approximately

449 in Washington and the balance of 1,530 in the field which is con-

stituted largely of inspectors, a laboratory that analyzes health samples
and a training center.

Mr. Flowers. Your annual budget is how much ?

Mr. CoNCKLix. I believe the 1976 budget is in the vicinity of

$116,025,000.
Mr. Flowers. Well, it is really hard to figure out 2,000 people can

create that much of a problem. It is there in my constituency and I

know from talking to other INIembers, it is there in theirs.

It is not an issue of whether you support health standards which I

do and I voted for the basic act. I don't think we ought to repeal it

but I think we ought to improve its implementation. It could be that

the committees of the Congress who have jurisdiction are not doing
their job. I can't tell you that.

But I have not seen coming out of the House Education and Labor
Committee the kind of evidence of oversight of OSHA that I would
like to see. Whoever is in charge over there needs to do a better job
unless they are doing an awfully lot of work with you people in the

background that does not come out on the House floor, anyway.
Mr. CoNCKLiN. I wanted to broaden my response to what I con-

sidered to be your legitimate consternation over OSHA. There are two
fundamental things that we have got to do to still the kind of resent-

ment that yC/U allude to. One is to expunge from our standards these

trivial items that cause us so much grief.



486

The second thing is to look very carefully
—I don't know the an-

swer here—at our posture with respect to small business and see if there
are iinproved ways of dealing with small business that do not com-
promise basic missions.

]Mr. Flowers. If you don't, we may not have any small business. We
all make pronouncements in favor of protecting the small business-
man and yet the Government puts such onerous burdens here on him
that we find him going out of business every day.
Thank you very much.
I call upon our colleague from California, Mr. Moorhead.
Mr. Moorhead. Thank you, Mr. Chairman,. I join our Chairman

in most of his comments because it is a rare day I don't get a letter

from people talking about OSHA. In some cases, it has been so op-
pressive on small businesses in my area, that many of them have been

put out of business and many people have been put out of jobs under
the guise of giving them a safer place to work.

It just hasn't worked the way it should. I was very pleased that you
made the comment that you have about small businesses because I
have before me a document we have that was put out by the Congres-
sional Library with statements from your particular department about

regulations of small business.

It states: The Department of Labor indicated in June 1975, that

they were conducting economic impact studies on all major standards

promulgated under section 6(b) of the Occupational Safety and
Health Act. and are developing procedures for complying. But, they
cautioned that these studies are geared toward determining financial

impact on affected industries, not specific establishments within those

industries, and that were they to permit varying degrees of compli-
ance for small businesses there would be a very real problem.
You know in that big, big factory where you have thousands of

people employed, a defect could be very harmful to many people.
But in the small establishment, where everyone knows every square

foot of the place and has lived with these defects over many years
—tlie

employees would rather have their job than they would have a whole
new building built, which would put the company out of business.

Are you basically changing that approach ?

Mr. CoNCKLiN. I would say, Mr. Moorhead, that first of all we have
new leadership at OSHA which has been in the process of coming on
board in the last few months. Dr. Corn is on the verge we believe of
confirmation.

I would simply say with respect to the piece you quoted that you
could legitimately add to that the statement I made earlier about delib-

erate policy examination wliich is ongoing right now to look at the

special circumstances of small business.

Mr. MiNTz. Congressman, if I may add on the sul)ject of small and

large business, we appreciate your comments on the special burdens

regarding small business of OSLIA standards.
At the same time, we have to keep in mind the history of the OSHA

Act and its particular legislative history. All attempts made to differ-

entiate in terms of coverage between small and large businesses were
defeated by the Congress. The major thrust of the legislation was that

all employees are entitled to adequate protection whether they work
for a small employer having 2 employees or an employer having
2,000 employees.
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In all events tlie employee has a right to a safe and healthy work

place. In enforcing OSHA we want to keep the special problems of

small business in mind but we do have to make certain that the salu-

tary purposes of the act are put into effect.

]Mr. jMooriiead. I would ratlier see there be no OSHA at all than to

have these small businesses be put out of business and our j)eople

unemployed.
Mr. CoNCKLix. I don't mean to be contentious.

Mr. MooKiiEAD. Regardless, I want you to bring out your point.
Mr. CoxcKLiN. In terms of OSHA's current posture and policy, we

believe that small business experiences a set of problems which are

unique to small business relative to bigger business and we intend to

look at that problem very carefully.
We are conmiitted within 3 months to get back to the Congress and

report on it. However, with respect to your point or your suggestion
that businesses have been put out of business because of OSHA or

unemployment has occurred, we find no evidence of that.

I think we have talked with our worst critics. I met with Mr. John-
son of the National Federation of Independent Businesses 2 weeks ago.

They are very candid and very forthright about our shortcomings.
I don't think they would assert that we have put anybody out of bus-

iness in terms of OSHA's regulations.
Mr. jNIintz. Congressman, if I may add another brief point, man^^ of

the OSHA standards have included in them the concept of feasibility.

Feasibility includes both economic and technological feasibility. So
that if the compliance required by the standard is not feasible, there

would be an escape valve.

An employer would not be reqiured to comply totally or in part with
the standard if this compliance was not feasible.

Mr. MooRHEAD. I understand that 30 days are normally given by
OSHA for the public to comment on proposed rules. Do you think that

30-day period is adequate ?

]SIr. ]MixTz. In some cases the 30-day period for comment is not ade-

quate and we have not hesitated to extend the period to 60 days or even

longer where necessary.
Of course the 30 days written comment period is not the only oppor-

tunity for the public to comment on our standard. If there is a request
for a public hearing, the hearing is automatically granted. That hear-

ing takes place some weeks further along after the written comment
period and anj^one who wishes to appear at the hearing can present
his views.

There are various ways in which public views are incorporated into

our process.
Mr. MooRiiEAD. Large companies like General Motors have no trou-

ble learning of these hearings and being able to express their point of

view. But the little guy that may have anywhere from 5 to 10 to 100

employees, he is busy making a living.

Regulations may be promulgated that would be very, very harmful,
but he does not have time to hear about it, or go through the notices,
and then comment in the time that is available.

Mr. MiNTz. Our notices of hearing are not only printed in the Fed-
eral Register which admittedly has a small subscription list. "We issue

press releases and provide information for groups such as trade asso-

ciations about our hearings.
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Our experience has been that there is a wide representation of dif-

ferent kinds of interests, both individual employer and association,

represented at these hearings. We have had many expressions of view
on our proposed standards.

Mr. CoNCKLiN. Also, Mr. Moorhead, we have on occasion, an example
being agriculture, taken hearings outside of "Washington where you
have many diverse and small entities that need to be heard from.

Mr. Moorhead. Appearing in the record of a hearing, conducted by
the House Committee on Education and Labor, is an assertion that

7,200 small businesses closed as a result of the Occupational Safety and
Health Act. Is that an accurate figure ?

Mr. CoNCKLiN. We can't confirm that by any information or data Ave

have.
Mr. Moorhead. I am not being critical of you. But this is a key area.

These legislative review bills were prompted, in part, by the activities

of agencies like OSHA and the Environmental Protection Agency.
Earlier, you stated there are six standards that took up 1,200 para-

graphs that were recently adopted. That is an awful lot of reading.
Mr. CoNCKLix. I do not say that with any pride, nor to overdrama-

tize. We simply made that point to indicate the size and complexity
of the particular standards. The standards referred to are health

standards. They are admittedly highly complex scientific instruments.

Mr. Moorhead. Don't you think it is pretty ridiculous for the Federal
Government to tell people how to behave when a truck is backing up ?

Mr. CoNCKLHsr. If we now change the subject to trucks, we are talking
about the issue of safety, not health, of course. I think there is proba]:»ly
a record which could be provided to you of a substantial number of

accidents of people being injured or killed by backing trucks on con-

struction sites.

Mr. Moorhead. And by trucks going forward, too. I wondered
whether you have stopped to think about the possibility somewhere
down the line of bringing an end to this standard activity that you are

going through and letting people adjust to the vast amount of regu-
lations they are already having to live with.

I think perhaps if you would take the doadwood out of your present

regulations and allowed businesses to adjust, before you continually

pile more and more regulations on top of them, people would become
better satisfied.

Mr. CoNCKLix. We have to proceed with a certain amount of humil-

ity and pragmatism in terms of what we, the system and society, can
do. By the same token we do have a legislative mandate. Let's talk

about health, if I may. We have a mandate to protect workers from
disease.

To tlie extent that responsible medical science says that a certain

substance is potentially a source of cancer, that certainly poses a di-

lemma in terms of hov,^ many more regulations and the degree of com-

plexitj^ and responsibility you can impose on employers versus your
obligation to protect employees.
That is a very substantial kind of tradeoff to have to make.
Mr. Moorhead. In any kind of a complex society you run across

those situations. It is harmful to smoke cigarettes
—it is not very

healthy to work in a coal mine. Yet, I don't laiow how we can avoid

that particular undertaking in this energy-scarce world.
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Mr. CoNCKLix. I am not sure I can argue that with you other than
on philosophical grounds. xVgain, to my mind, how we conform to and

discharge our legislative mandate is a very serious question.
The legislative mandate and intent are pretty explicit.
Mr. MooRHEAD. How many of your regulations have criminal

penalties ?

Mr. CoNCKLiN. Mr. Mintz ?

Mr. Mintz. Under the OSHA Act, willful violations of a standard
which causes the death of an employee is subject to a criminal viola-

tion so that all of our standards are subject to criminal penalties.

However, the main vehicle for enforcement of our standards are civil

penalties of generally up to $1,000.
"We have had, so far, a handful of criminal violations which have

been brought in the Federal Courts, some six or so. So, it would be fair

to say that violations of OSHA standards are generally enforced by
civil sanctions.

Mr. jMoorhead. Thank you very much for coming to testify. I know
that you would like to cooperate with us in meeting this particular

problem. If you have any suggestions that you feel would be helpful
in giving the Congress a handle on this thing, we would appreciate
that.

Mr. Flowers. Mr. jSIazzoli ?

Mr. Mazzoli. I welcome the gentleman today. It is no secret that

I would reiterate everything said before that I think OSHA single

handedl}^ has given the Government the blackest of black eyes. I have
never seen anything like it from people whom I consider to be reason-

ably astute. They completely go off the deep end about the way your
people come on about like the Gestapo.
Did you all train any of your people before you sent them out to do

the job?
Mr. Mintz. All compliance officers of the Occupational Safety and

Health Administration are trained in an OSHA institute located in

Chicago. They have an initial period of training before tliey go out in

the field in the first instance and they are required to take refresher

courses periodically to make certain they are up to date on our
standards.

]Mr. Mazzoli. Did you give them any kind of training in that school

of 3'ours in human relations, manners, courtesy?
Mr. Mintz. We try to emphasize it.

Mr. CoNCKLiN. I would like to answer that because I have been on

inspections and I have monitored the performance of inspectors and
it does vary as you correctly suggest. It is inherently a difficult prob-
lem which does not excuse not doing it, to train field personnel be they
IRS, OSHA or any other field personnel in matters of human
behavior and style.
"We have not historically put sufficient emphasis on the style aspects

of how you deal with a businessman as an inspector when you come
to his workplace at 8 o'clock in the morning. I can assure 3-011 we are

going to do it.

Mr. Mazzoll OSHA has been on the books since 1970. How come

you have not done it already ?

Mr. Concklin. I can't account for my predecessor.
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Mr. Mazzoli. The fact that your predecessors are your predecessors
may mean they were not doino; their job and they got sacked. I don't
know. But I am surprised. It does noit take any great powerful intel-
lect to come to the conclusion that some of your men and probably
women who went out on the jobs really gave 'such a terrible account-
ing of themselves that OSHA of course came into disrepute.
The Congress came into disrepute. The whole idea of Federal Gov-

ernment and bureaucracy did. I wondered why it is taking 2 or 3 or 4

years to emphasize that to the people.
Mr. MiNTz. I would be humble on that point. It should have been

done.

Mr. Mazzoli. Humility doesn't fit the Associate Solicitor. Wliat do
you think ? Wl:iy is it taking so long ?

Mr. MiXTZ. It had not been a matter of sufficient awareness.
]Mr. Mazzoli. Could it possibly have been that you were not going

to do it until Congress raised sufficient hell?
Mr. MiXTz. If I may speculate, the OSHA standard involved tech-

nical matters. There was a great deal of interest in safety and health.
It was felt that the primary purpose of the training should be the
technical training in the safety and health matters, teaching the
officers how to sample toxic substances, how to make judgments on

proper guarding of machines and so forth.

It was assumed perhaps erroneously that people going out in the
field would have sufficient maturity to have proper relationships with

people being inspected.
As Mr. Concklin indicates, it is in the process of being corrected.
Mr. CoxcKLix. I am talking about the creation of a course that will

deal W'ith the behavioral aspects which will include such things as

literal workshops where you are dealing with intransigent employers.
Mr. Mazzoli. Some of my friends tell me that the OSHA inspector

always comes on the premises at 7:30 or 8 o'clock in the morning and
they are standing there intruding upon and becoming an impediment
to the course of the daily business. If thev come at 10 o'clock in the

morning, it would solve at least part of the problem.
By tliat time people are psychologically more attuned to the idea

of what is wrong with their place of business. You said earlier in

response to a question at no point when there was effort to differen-

tiate between small and big business that never succeeded because

Congress defeated it. Am I not correct that somehow this was always
dropped in conference ?

Mr. MiNTZ. I was referring to the legislative debates that preceded
the original enactment of the act. The act includes all employers. It is

correct that during—subsequent to the act, iii the annual appropria-
tions pi'ocess that various riders were enacted by one or another of the
Houses.
Xone has in fact been enacted into law because of actions of the

conference committee rules or Presidential vetoes.

Mr. Mazzoli. The reason I brouo;ht that ud was because I am sure
there was no differentiation made originally' but subsequently we
have seen how there is a differentiation between small business and
tli<- CM's of the world.
The votes in the several Houses while they haA'e not l:>een made law

T tliink have probably been evidence, clear cut evidence to the folks

in your Department that there is a difference.
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Maybe you may not realize it but there seems to be.

Mr. MiXTZ. In one respect there is a difference between smaller and
larger employers and that is in the recordkeeijing requirements.
The act does sa}^ that special consideration should be given to smaller

businesses for recordkeeping purposes. By regulation OSHA exempted
employers of seven or fewer employees for recordkeeping requirements
except those used by the Bureau of Labor Statistics.

Mr. Mazzoli. What do you think might be the outcome of the exam-
ination of the small business problem ?

Mr. CoxcKLix. I would be willing to suggest some of the kinds of
measures might be altered. We have as you know a penalty structure
which by the way does take account of the size of the business in terms
of the severit}' of the penalty. But that is a subject for possible altera-

tion. We have experimented with a number of different forms of educa-
tion and consulting to employers.
In my judgment we have got to stop experimenting and begin quick-

ly producing a package of education consulting delivery systems that
are germane to and responsive to small business uniquely. We are

moving to do that.

There are various kinds of what—I don't like the term—ombudsman
functions that we are going to contemplate with respect to small
business.

Mr. Mazzoli. Let me urge you if this study is still under
formation

]Mr. CoxcKLiN. It is.

]\Ir. Mazzoli. Let me urge you to try to accomplish something along
the lines of allowing for consultations before citations. One of the great
problems we have had is this guy comes on and something was out of

place and he sits out and writes me a ticket and while the penalty
can vary and the penalty depends on the intent and proximity, once

you are cited you are cited.

You can't remand the citation. There ought to be some way a guy
can come on then from OSHA and say I am not the avenging angel
but a representative of the group that has the best interests of every-

body at heart.

If I come back after making suggestions and these things are not

reasonaljly attended to, we may have some problems. Why can't you
do that now ?

Mr. MiXTZ. Congressman, a bill authorizing Federal onsite con-

sultations without sanctions was reported out by the House Labor Com-
mittee yesterday. The Department of Labor supported that bill. That
bill specifically says that special consideration would be given to small
business in responding to requests for onsite consultations.

Mr. Mazzoli. That would be where I have enough foresight or inter-

est or plain because I am intimidated, I call you people and you inspect

people, ^^liat happens- if I am a random selectee ? Is there not some

opportunity that you can consider that first visit to be a questioning
visit?

Mr. CoxcKLix. In the array of possible adjustments, that is one of

them.
]Mr. Mazzoli. Let me fiug^est that I hope it is not just one of the ones

you consider but one actually put in. I think this would certainly re-

duce a lot of the problem. More than that, and I must say in all candor
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it astonishes me it has taken this Government of ours 4 or 5 years to

reach the point of view where we believe what we have now heard from
the people.
For a long time we said 3'ou are one of those people who wants to

exploit your workers. We know your kind. You have an unsafe work-

place on purpose.
That was not the fact. These v/ere people not very adept at under-

standing all tlie latest scientific imj>rovements but they were trying
to run a business. Now better late than never, we have come to the

point of view that they were for real.

Let me ask you another question. Someone talked about the toilet

seat and there is always the parade of horribles and that is always oue
of them mentioned along with the bell that tells you when you ai-e

backing up and the ear plugs so you can't hear the bell that tells you
you are backing up.
How Avould this regulation come to be on the books if your proce-

dures you pointed out take place ?

Mr. MiNTZ. A large number of standards were adopted the first year
of OSHA's existence, without the usual rulemaking proceedings.
These standards have been in existence as national consensus stand-
ards for some years. Some of the provisions such as the toilet seats,
ice in the drinking water, which is another horrible which already has
been eliminated, were part of that body of standards.
There were no rulemaking proceedings for those standards. At the

present time we have to go through the full rulemaking proceedings
and those horribles do not exist in the standards we are now adopting.
Mr. Mazzoli. Are any of the horribles being taken out ?

Mr. CoNCKLiN. As I said before, we have a project underway to

eliminate the residual horribles.

Mr. Mazzoli. In that procedure, are all being examined? Because
what you consider to be a horrible, I may not.

Mr. CoNCKLiN. In doing that either in an informal or a formal way,
we will bring into that dialog actual small businessmen both in an
association and in the individual sense and other parties at some
interest.

We will not do it in an isolated Washington situation.

Mr. MiNTz. OSHA regularly receives petitions asking for exchanges
in a standard.
Mr. Mazzoli. I have long exceeded my allotted time but let me ask

you this question. Mr. Concklin, on page 8 you mentioned but OSHA's
six new standards. This is the enlightened OSHA, the OSHA after the

initial spate of regulations which says there may be a difference be-

tween small and big business.

This is the OSHA which has come to Congress many times in over-

sight hearings and so forth, yet this OSHA has issued 1,200 para-
graphs to explain 6 rules.

Have we come very far ?

Mr. CoxcKLiN. In my judgment the simple answer is yes. I would

respectfully submit to you once again in the realm of health, you are

dealing with scientifically profound and voluminous material.

Mr. Mazzoli. Could we be repeating the error of 4 years ago when
we issued the first spate of regulations ?
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Mr. MiNTZ. Congressman, a large part of those paragraphs referred
to in the testimony are the preamble to the standard. When we propose
a regulation reducing the limits of a particular toxic substance, we feel

a responsibility to set out the scientihc and regulatory basis as to why
we are doing it. This preamble becomes the subject of the rulemaking
proceeding and gives the public something to direct their comments to.

Many of those paragraphs are for the precise reason of allowing the
widest possible dialog in the public arena.

Mr. Mazzoli. Assuming that I have a business that involves the use
of some of this, do you think that I, with a degree in law and a bache-
lor's degree in college and so forth, could I read these and understand
them right now, do you think ?

Mr. CoNCKLiN. I would say based on the simple English language
which we have attempted and I think succeeded reasonably well in

constructing in the preamble, yes, with the stipulation that you might
have to consult a chemist if you have one in your corporation.

]Mr. Mazzoli. I could understand ?

Mr, CoNCKLiN. Yes, sir.

Mr. Mazzoli. That was done with design? It was intentionally set

forth in language that people might be able to reasonably understand?
Mr. CoNCKLiN. Yes, sir.

Mr. Flowers. Mr. Danielson.
Mr. Dajvielsox. I will yield back my time having missed the earlier

portion.
Mr. Flowers. Mr. Minge, our counsel, wanted to direct a question

to you.
Mr. Minge. I would like to ask a question on a subject not pertain-

ing to the pending legislation. This subcommittee is also interested in

pursuing the problems of backlog and delay in the administrative

process.
It is my understanding that at OSHA, your work ends once a cita-

tion is issued and at that point if a person objects to a citation he ap-
peals your decision to the Occupational Safety and Health Review
Commission.
Mr. CoxcKLiN. Yes, sir.

Mr. MiNGE. So I would assume it would not be a possibility of back-

log or delay problems in connection with your activities, at least in
connection with your enforcement activities ?

Mr. MiNTz. If I may quibble for a moment our work does not com-

pletely end with the contest to the Review Commission. We represent
the Secretary in the proceedings before the Commission and we pre-
sent the case supporting the citation before the Commission.
The employer has his opportunity to present his case as do em-

ployees. We are subject, however, to the rules of the Commission and
we must meet the timetables of the Commission for the filing of briefs,

presentation of evidence, and hearings.
Any backlog in the decisional process of the Commission would not

be attributable to us, however.
Mr. Minge. That would occur at the Commission level ?

^Ir. IMiNTz, Yes, sir.

]Mr. Mtnge. At the Commission level we have been informed there
is a significant backlog problem not so much with administrative law
judge Commission problems but more with Commission review.
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"Would you make any comments on tliat ?

Mr. MiNTz. I would point out that within the last several months
a new Chairman has been appointed to the Commission. I know, liav-

ing spoken to him and having heard his public statements, that he is

extremely interested in removing any backlog and delay in the Com-
mission decisional process. I understand that steps are already under-

way to eliminate that delay.
]Mr. MiNGE. From what you have said, I take it there is somewhat

of a backlog problem.
Mr. MiNTz. I don't have specific statistics. I have not studied it but

it is my impression that there have been some backlog problems.
Mr. Flowers. I thank both of you gentlemen for being with us. This

will conclude our hearings for today. I speculate we will require 1

additional day to finish hearings on this matter and I invite members
of the subcommittee as well as others to suggest what further witnesses
we might require.
The Chair has some in mind at this time.

Thank you, gentlemen, for being with us this morning. This con-

eludes today's hearing.
Mr. CoNCKLix. Thank you, Mr. Flowers.
JNIr. MiNTz. Thank you, ]Mr. Chairman.
INIr. Flowers. We stand in recess.

[W^hereupon, at 11 :4:0 a.m., the subcommittee adjourned subject to

call of the Chair.]
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The subcommittee met, pursuant to recess, at 10 :10 a.m., in room

219, Cannon House Office Building, Hon. Walter Flo\Yers [chairman
of the subcommittee] presiding.

Present : Representatives Flowers, Jordan, Mazzoli, and Moorhead.
Also present : "William P. Shattuck, counsel ; and Jay T. Turnipseed,

assistant counsel; Alan F. Coffey, Jr., associate counsel; and David

Minge, consultant to the subcommittee.
Mr. Flowers. We will call the meeting to order.

We are glad to have our distinguished colleague from Michigan,
Jim O'Hara, with us today.
This is legislation designed to give congressional veto over rules

and regulations promulgated by the various agencies. You have a

wide range of experience in the Congress on many matters, but you
have particularly had to wrestle with one over recent months.

Without regard, really, to the subject master so much as the form
that the problem has taken, it occurred to us that your comments on

your own experience with procedures similar to that proposed in the

t3ills before us could be very helpful to us. I do know that you have

some broad concepts that we want to hear about.

We certainly welcome you here this morning and appreciate your

taking the time to add your words to the testimony we have already
received. You may proceed as you see fit.

TESTIMONY OF HON. JAMES G. O'HARA, REPRESENTATIVE IN

CONGRESS FROM THE STATE OF MICHIGAN

IVIr. O'Hara. Thank you very much, Mr. Chairman.
I think you are dealing with the most important subject in tliis

country, the question of who makes the laws and are they responsive
to the people.

During the past 3 years, I have accumulated much direct experience
with legislative review mechanisms as a result of my position as chair-

man of the House Subcommittee on Postsecondary Education.

One of the first activities of the subcommittee after I became chair-

man was to exercise its statutory obligation to review regulations for

(495)
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the determination of a family's ability to pay for postsecondary educa-
tion under the basic educational opportunity grant program,

Tliis program, instituted as a result of the Education Amendments
of 1972, is subject to a statutory requirement that proposed regulations
for the family contribution schedule must be transmitted to the Con-

gress at least 3 months before they may become effective.

The regulations must be redrafted if either House disapproves them

by resolution. Each time the family contribution schedule has been

submitted, I have introduced a pro forma resolution of disapproval.
The subcommittee has then held hearings which have pinpointed

the effects of the administration proposals and served as a forum for

exploring alternatives that would improve the operation of the

program.
The administration has generally responded by modifying their

proposals to reflect some of the concerns expressed bj' the
subcommittee.
The process has culminated in the subcommittee tabling the re-

solution of disapproval, thus permitting the administration to prepare
for the processing of student applications for grants to be awarded
in the ensuing academic year.
On the whole, Mr. Chairman, this process has not only been effective

in assuring that Congress is informed about the program, but it has
also helped to produce the type of program that the Congress was

thinking about when the Education Amendments of 1972 were
enacted.

Mr. Chairman, with respect to that particular question, I under-
stand Mr. Kurzman of the Department of Health, Education and
Welfare gave some testimony which I consider to be at variance with
facts having to do with the review by the committee of the family
contribution schedules.

So, I would like to ask unanimous consent, Mv. Chairman—I am
preparing a statement concerning that. I would like to prepare a sep-
arate little statement. I ask unanimous consent that it appear after

his statement in the record of hearings.
Mr. Flowers. I have no objection. We invite you to do that.

Mr. O'Hara. Thank you, Mr. Chairman. I will submit that to the

subcommittee.
Mr. Flowers. Please do.

[The prepared statement of Hon. James G. O'Hara follows :]

[See p. 458 for supplemental statement.]

Statement of Hon. James G. O'Hara, a Representative in Congress From
THE State of Michigan

Mr. Chairman, I very much appreciate this opportunity to appear at this

hearing which I understand is the last of a series called to hear testimony on
H.R. 3658 and H.R. 8231. These bills both propose changes in the Administrative
Procedure Act that would permit the Congress to review and possibly reject

proposed regulations issued by executive agencies for the implementation of

statutes enacted by the Congress.
During the past three years, I have accumulated much direct experience with

legislative review mechanisms as a result of my position as Chairman of the
House Subcommittee on Postsecondary Education.
One of the first activities of the Subcommittee after I became chairman was

to exercise its statutory obligation to review regulations for the determination
of a family's ability to pay for postsecondary education under the Basic Educa-
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tional Opportunity Grant Program. This program, instituted as a result of the

Education Amednments of 1972, is subject to a statutory requirement that pro-

posed regulations for the family contribution schedule must be transmitted to

the Congress at least three months before they may become effective. The regu-

lations must be redrafted if either House disapproves them by resolution. Each
time the family contribution schedule has been submitted, I have introduced a

pro forma resolution of disapproval. The Subcommittee has then held hearings
which have pinpointed the effects of the Administration proposals and served

as a forum for exploring alternatives that would improve the operation of the

pi'Ogram.
The Administration has generally responded by modifying their proposals to

reflect some of the concerns expressed by the Subcommittee.
The process has culminated in the Subcommittee tabling the resolution of

disapproval thus permitting the Administration to prepare for the processing
of student applications for grants to be awarded in the ensuing academic year.
On the whole, Mr. Chairman, this process has not only been effective in

assuring that Congress is informed about the program but it has also helped
to produce the type of program that the Congress was thinking about when the

Education Amendments of 1972 were enacted.

During the Education and Labor Committee's consideration of the legislation
which ultimately became the Education Amendments of 1974, I offered an amend-
ment, which was subsequently enacted, as section 431(d) of the General Educa-
tion Provisions Act. This provision of law delays the effective date of regulations
promulgated to implement various education programs for a 45-day period. Dur-
ing the 45-day period, the Congress, by concurrent resolution, may disapprove the

regulation if it is inconsistent with the law. As you know, Mr. Chairman, this

like all other proposals for legislative review has incurred unanimous condemna-
tion of executive branch officials whether they view it from the heights of 1600
Pennsylvania Avenue or the depths of 300 Independence Avenue, Southwest.
Why do the bureaucrats rage? They say its because these proposals violate the

Constitution !

They claim that they are protecting the separation of powers so wisely created
by the framers of the Constitution. But are they?
We all understand what motivated the men who wrote the Constitution. They

were the practicing politicians of their day ; they had served in the Colonial

legislatures ;
and they were witnesses to the abuse of power by kings and colonial

governors. So they knew from bitter experience that the authority to make law—
an authority which derived from the people, themselves—had to be kept in the
hands of those who could be held responsible to the people.

In doing so, I don't believe the founding fathers assumed that the Congress
would be necessarily possessed of greater wisdom, more benevolence, greater
understanding or more selflessness than bureaucrats or judges. I am persuaded
they gave the legislative power to the Congress because it is the Congress, alone,
that is answerable—and at very frequent intervals—to the people from whom all

government power is borrowed, and to whom its use must always be accountable.
This fundamental constitutional concept of separation of powers is what has

been under attack by the administrative law-makers. I am not suggesting that
this assault on the Congressional prerogative has ever risen to the level of out-

right confrontation. Quite the contrary ;
it has been an insidious assault, carried

out with excessive politeness and a great outward show of deference—and all

the while the bureaucrats have been taking the laws and have been busily writing
their own versions of these laws—explaining the provisions of these laws to

their satisfaction, defining to their own satisfaction terms already defined in

the laws, adding their exemptions and explications and explanations, imtil what
the public is told to do by their regulation bears only a general resemblance to

what the law passed by the Congress told the public to do.

We are always assured that the regulations are only what is necessary. We
are frequently assured that the only goal is to carry out the "intent of the

Congress." And we are constantly assured that, in any event, the regulations
are so desirable, so righteous, so necessary that they transcend the need of mere
legality—the legality, in this case, being who has the constitutional responsi-

bility for writing the laws.
As Members of Congress, we must recognize that the Congress has accom-

modated the Executive by consistently passing the law-making responsibility
to the agencies it has created to execute the law. When confronted by complexity
or controversy we have all too often included boilerplate language such as
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"subject to regulations of the Secretary" or "the agency shall prescribe regula-
tions to carry out the purposes of the Act" in the statutes which we have enacted.
After a beleagured citizen has been zinged by a ludicrous regulatory require-

ment he takes his complaint to the Courts and is told that his challenge must
fail because the broad regulatory power granted to the agency by the Congress
sanctions the rule.

The Supreme Court has expressed its reluctance to step into the quicksand
of broad statute and even broader administrative rule as follows :

"Where the empowering provision of a statute states simply that the agency
may 'make . . . such rules and regulations as may be necessary to carry out the

provisions of this Act,' we have held that the validity of a regulation promul-
gated thereunder will be sustained so long as it is 'reasonably related to the

purposes of the enabling legislation.'
"
Mourning v. Family Publications Set-vice,

Inc. (411 U.S. 3.56, 369 (1973)), Thorpe v. Housinc) Authority of the City of
Durham (393 U.S. 268, 280-281 (1969)). See also American Trucking Assns. v.

Vnited States (344 U.S. 298 (1953) ).

Part of the I'emedy for this affliction is for the Congress to avoid as much
as possible statutory language which would further enhance the lawmaking
power of the bureaucracy.

I think that this Subcommittee should give serious though to amending the

Administrative Procedure Act to prohibit the bureaucrats from promulgating
a rule unless the authorizing statute specifically requires a rule on a subject.
Mr. Chairman, I believe that many of the statutes that have been held in limbo
until a complex regulatory scheme has been developed could have been enforced
months and even years sooner.
A case in point is Title IX of the Education Amendments of 1972. Title IX

prohibits discrimination on the basis of sex in federal education programs or

activities. The Congress made Title IX effective on June 23, 1972. Nearly three

years later on June 4, 197.5, the Department of Health, Education and Welfare
published its final regulations for the implementation of Title IX in the Federal

Register. The Subcommittee on Postsecondary Education held a week of hear-

ings to take testimony on the question of whether the regulations were con-

sistent with the statute.

Caspar Weinberger who was then Secretary of HEW testified at our hearing
and like the bureaucrats who have appeared before you, he told us that three

years to develop a regulation was absolutely necessary while at the same time
he bemoaned the unconscionable delay caused by a 45-day period for Congres-
sional review of the regulations. When asked why it had taken so long to develop
the regulations, Mr. Weinberger told the Subcommittee that "it has been extra-

ordinarily difficult first, to interpret the intent of Congress, and secondly to

accommodate the concerns of a wide diversity of interest groups and individuals."

It has always been my view, Mr. Chairman, that this responsibility for accom-
modating diverse concerns of the body politic was our responsibility here in the

Congress. Yet the Secretary of HEW, in devising a set of regulations designed to

carry out the law, and deriving all of their authority from the law, felt that he
had the power to exercise the separate legislative function of trying to accom-
modate the "concerns of a wide diversity of interest groups and individuals."
Followed to its illogical conclusion, this bureaucratic attitude suggests that

the only real law in town is the regulation, and that until some GS-15 has ex-

plained the statute and issued regulations, there is no real law out there to con-

cern anyone. The theory seems to be that the Congress may propose and the
President may endorse, but until the bureaucracy has acted there is no law
worthy of the name. And the fact of the matter, Mr. Chairman, is that in pur-
suit of this theory, the bureaucrats have written rules and regulations in in-

stance after instance that extend far, far beyond the requirements that were
contained in the law when it left the Congress and when it was signed by the
President.

Requiring the bureaucrats to lay the rules they intend to enforce before the

Congress is I believe one of a number of ways that Congress can begin to re-

claim its lost legislative power.
Like the bureaucrats that have appeared before the Subcommittee, Mr. Wein-

berger told us that the proper response for Congress when it finds a regulation
to be in conflict with a statute is for the Congress to amend the statute rather
than having the agency amend the regulation. I submit that this exemplifies the

arrogance inherent in unbridled administrative lawmaking.
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Congressional review of administrative rules is one way to restore the balance
in our Constitutional system that was so carefully developed in Philadelphia in
the summer of 1787.

This device will create an awareness among the bureauci'ats that the Con-
gress is watching and that the rules which exceed the limits of the statute may
he stricken before they can be inflicted on the public.
Mr. Chairman, I do, however, believe that there are weaknesses in Con-

gressional review of administrative rules. First, of course, is the staggering in-

crease in work that will be created for members, their staffs, and the various
committees. The Congress would only be physically capable of reviewing a limited
number of controversial rules at the tip of the iceberg while many questionable
rules would become effective even though they contravene the law.

Secondly, my experience indicates that when the Congress begins meaningful
review processes that there is an almost overwhelming tendency to argue the
issues of whether the laAv or the regulation is desirable rather than focusing on
whether the regulation implements the law.

In addition to Congressional review and statutory limitations on the power to

promulgate regulations there seem to me to be other methods for curbing the
enormous power to make law that has accumulated in the Executive Branch.
At the present time section 553 of the APA requires each rule to be followed by

a reference to the legal authority under which each rule is proposed. I would
urge that this requirement be expended to require an explanation by the agency
of their reasons for concluding that the rule is required by tlie relevant statute.

Another way of checking the power of the bureaucrats is to amend tlie APA
to include requirements that each rule must be forwardetl to the Comptroller Gen-
eral who will examine the rule for statutory consistency and if he tinds that the

rule is inconsistent to authorize him to bring suit in the U.S. District Court of

the District of Columbia. This process could be required to be handled in an
expedited manner to insure that unlawful rules are not permitted to exit

simply because there is no plaintiff with standing to sue who is able to expend
the time and money necessary to challenge the rule in the Courts.

I very much hope that tliese suggestions will be of some assistance in your
deliberations on the operation of the administrative process. I, of course, will be

happy to lend whatever cooperation I can in efforts to avoid our succumbing to

the maxim of Ancient Roman law that : "What pleases the Prince has the force

of law."
iMr. Chairman, what pleases the Prince does not have the force of law in this

country—not as long as this Congress sits, and not as long as a free people are
able to tell our '"princes" that they are wrong.

Mr. O'Hara. During the Education and Labor Committee's con-

sideration of the legislation which ultimately became the Education
Amendments of 1974, 1 offered an amandment, which was subsequently
enacted, as section 431 (d) of the General Education Provisions Act.

This provision of law delays the effective date of regulations promul-
gated to implement various education programs for a 45-day period.
I was pushing for a 60-day period, but that was forced back to the

45-day period.

During the 45-day period, the Congress, by concurrent resolution,

may disapprove the regulation if it is inconsistent with the law.

As you know, ]Mr. Chairman, this like all other proposals for legis-

lative review has incurred unanmous condemnation of executive branch

officials whether they view it from the lieights of 1600 Pennsylvania
Avenue or the depths of 300 Independence Avenue SW, HEW.

^^^ly do the bureaucrats rage ? They say it is because these proposals
violate the Constitution. They claim that they are protecting the

separation of powers so wisely created by the framers of the Consti-

tution. But are they ?

"We all understand what motivated the men who wrote the Con-

stitution. They were the practicing politicians of their day; they had
served in the" colonial legislatures; and they were witnesses to the

abuse of power by kings and colonial governors.
6.3-550—76
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So, they knew from bitter experience that the anthority to make
laAv—an authority which derived from the people, themselves—had
to be kept in the hands of those who could be held responsible to the

people.
In doing so, I do not believe the Founding Fathers assumed that

the Congress would be necessarily possessed of greater wisdom, more
benevolence, greater understanding or more selflessness than bureau-
crats or judges.

I am persuaded that they gave the legislative power to the Con-

gress because it is the Congress alone, that is ansAverable—and at

very frequent intervals—to the people from whom all Government
power is borrowed, and to whom its use must always be accountable.
This fundamental constitutional concept of separation of powers is

exactly what has been under attack by the administrative lawmakers.
I am not suggesting that this assault on the congressional prerogative
has ever risen to the level of outright confrontation.

Quite the contrary; it has been an insidious assault, carried out
with excessive politeness and a great outward show of deference—and
all the while the bureaucrats have been taking the laws and have been

busily writing their own versions of these laws—explaining the pro-
visions of these laws to their satisfaction, defining to their own satis-

faction terms already defined in the laws, adding their exemptions
and explications and explanations, until what the public is told to do

by their regulation bears only a general resemblance to what he law

passed by the Congress told the public to do.

"We are always assured that the regulations are only what is neces-

sary. We are frequently assured that the only goal is to carry out the

intent of the Congress.
And we are constantly assured that, in any event, the regulations

are so desirable, so righteous, so necessary that they transcend the need

of mere legality
—the legality, in this case, being who has the consti-

tutional responsibility for writing the laws.

As Members of Congress, we must recognize that the Congress has
accommodated the Executive by consistently passing the lawmaking
responsibility to the agencies it has created to execute the law.

"Wlien confronted by complexity or controversy, we have all too

often included boilerplate language such as subject to regulations
of the secretary or the agency shall prescribe regulations to carry out

the purposes of the act in the statutes which we have enacted.

After a beleaguered citizen has been zinged by a ludicrous regula-

tory requirement, he takes his complaint to the courts and is told

that his challenge must fail because the broad regl^latory power
granted to the agency by the Congress sanctions the rule.

The Supreme Court has expressed its reluctance to step into the

quicksand of broad statute and even broader administrative rule as

follows, and this is critical :

Where the empowering provision of a statute states simply tliat the agency
may "make such rules and regulations as may be necessary to carry out the

provisions of this Act," we have held that the validity of a regulation promul-
gated thereunder will be sustained so long as it is "reasonably related to the

purposes of the enabling legislation."

That is a quote from a decision in the case of Mourning v. Family
Pnhlications Service^ Inc. That is awfully broad, "reasonably related
to the purposes of the enabling legislation."
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Part of the remedy for this affliction is for the Congress to avoid
as much as possible statutory hmguage wliich would further enhance
the lawmaking power of the bureaucrac3\

I think that this subcommittee should give serious thought to

amending the Administrative Procedure Act to prohibit the bureau-
crats from promulgating a rule unless the authorizing statute specifi-

cally requires a rule on a subject.
yir. Chairman, I believe that many of the statutes that have been

held in limbo until a complex regulatory scheme has been developed
could have been enforced months and even years sooner.

A case in point is title IX of the Education Amendments of 1972.

Title IX prohibits discrimination on the basis of sex in Federal edu-

cation programs or activities. The Congress made title IX effective

on June 23, 1972.

Xearly 3 years later, on June 4, 1975, the Department of Health,
Education, and Welfare published its final regulations for the im-

plementation of title IX in the Federal Register. The Subcommit-
tee on Postsecondary Education held a week of hearings to take testi-

mony on the question of whether the regulations were consistent with
the statute.

Caspar Weinberger who was then Secretary of HEW testified at

our hearing and like the bureaucrats who have appeared before you,
he told us that 3 years to develop a regulation was absolutely neces-

sar}", while at the same time, he bemoaned the unconscionable delay
caused by a 45-day period for congressional review of the regulations.
When asked why it had taken so long to develop the regulations,

Mr. Weinberger told the subcommittee that "it has been extraordi-

narily difficult first, to interpret the intent of Congress, and secondly,
to accommodate the concerns of a wide diversity of interest groups
and individuals."

]Mr. FLO^^^:RS. He should have stopped with the first one, I would

say.
IsIt. O'Haea. He certainly should ha\^e. This responsibility for ac-

commodating diverse concerns for the body politics was our respon-
sibility here in the Congress. Yet, the Secretary of HEW, in devising
a set of regulations designed to carry out the law, and deriving all

of their authority from the law, felt that he had the power to exercise

the sejoarate legislative function of trying to accommodate the concerns
of a wide diversity of interest groups and individuals.
Followed to its illogical conclusion, this bureaucratic attitude sug-

gests that the only real law in town is the regulation, and that until

some GS-15 has explained the statute and issued regulations, there
is no real law out there to concern anyone.
The theory seems to be that the Congress may propose and the

President may endorse, but until the bureaucracy has acted, there is

no law worthy of the name.
And the fact of the matter, Mr. Chairman, is that in pursuit of this

theory, the bureaucrats have written rules and reg-ulations in instance
after instance that extend far, far beyond the requirements that were
contained in the law when it left the Congress and when it was signed
by the President.

Requiring the bureaucrats to lay the rules they intend to enforce
before the Congress is, I believe, one of a niunber of ways that Con-

gress can begin to reclaim its lost legislative power.
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Like the bureaucrats that have appeared before the subcommittee,
i\Ir. Weinberger told us that tlie proper response for Congress when
it finds a reguhition to be in conflict with a statute is for the Congress
to amend the statute rather than having the agency amend the reguhi-
tion.

I submit that this exemplifies the arrogance inlierent in unbridled
administrative lawmaking.

Congressional review^ of administrative rules is one way to restore

the balance in our constitutional system that was so carefully devel-

oped in Philadelphia in the summer of 1787.

This device will create an awareness among the bureaucrats that

the Congress is watching and that the rules which exceed the limits

of the statute may be stricken before they can be inflicted on the public.
Mr. Chairman, I do, however, believe that there are weaknesses in

congressional review of administrative rules. First, of course, is the

staggering increase in work that will be created for Members, their

stain's, and the various committees.
The Congress would only be physically capable of reviewing a

limited number of controversial rules at the tip of the iceberg while

many questionable rules would become effective even though they
contravene the law.

Second, my experience indicates that when the Congress begins
meaningful review processes that there is an almost overwhelming
tendency to argue the issues of whether the law or the regulation is

desirable rather than focusing on whether the regulation implements
the law.

In addition to congressional review and statutory limitations on the

power to promulgate regulations, there seem to me to be other methods
for curbing the enormous power to make law that has accumulated
in the executive branch.
At the present time, section 553 of the APA requires each rule to

be followed by a reference to the legal authority under which each
rule is proposed. I would urge that this requirement be extended to

require an explanation by the agency of their reasons for concluding
that the rule is required by the relevant statute.

Another way of checking the power of the bureaucrats is to amend
the APA to include requirements that each rule must be forwarded to

the Comptroller General Avho will examine the rule for statutory
consistency and if he finds that the rule is inconsistent, to authorize
him to bring suit in the United States District Court of the District
of Columbia.
This process could be required to be handled in an. expedited mamier

to insure the mdawful rules are not permitted to exist simply because
there is no plaintiff with standing to sue who is able to expend the
time and money necessary to challenge the rule in the courts.

I A'ery much hope that these suggestions will be of some assistance
in your deliberations on the operation of the administrative process.
I, of course, will be happy to lend whatever cooperation I can in efforts
to avoid our succumbing to the maxim ancient roman law that:
"What pleases the Prince has the force of law."
INIr. Chairman, what pleases the prince does not have the force of

law in the country—not as long as this Congress sits, and not as long
as a free people are able to tell our "princes" that they are wrong.
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XoAv, Mr. Cliairman, I do have a little more, a few other things
that we could do. For instance, in the definition of rule in section 551,
I think we might define rule a little bit differently.

Right now in that definition in 511 of APA, "rule" means the whole
or part of an agency's statement of general or particular applicability
and future effect designed to implement, interpret, and so forth.

I thinlv we might remove the word designed and say a statement of

general or particular applicability and future effect authorized and

lequired by law and necessary to interpret or describe.

]\Ir. Flowers. In other words, not give them the latitude that they
now have ?

]Mr. O'Har.^. Yes.
a\Ir. Flowers. I think that is a good suggestion.
Jim, I appreciate very much your comments here. I will be happy

to read w^hat you have to say in response to what the gentleman from
HEW had to say.

I think maybe this thing is broader than we perceive. In the course
of these hearings we have had people from Occupational Safety and
Health Administration, Environmental Protection Agency, HEW
and others before us and w^e have tried to enlist comments from them
relative to the complaints concerning governmental actions in specific
cases which have caused many jNIembers of Congress to feel they have
issued rei^ulations that contravene the law.

I have observed that at times almost every agency of this Govern-
ment apparently feels that they have, as you say, the authority to issue

any regulation they want to and that it is desirable to follow the law,
this is not too serious a consideration.

Yesterday, I had a long talk with several of our colleagues. A gentle-
man from the National Guard Bureau, a two-star general, the head
of the Xational Guard Bureau w^as there. We were discussing a pecu-
liar situation where the Governor of my State has appointed a now
lieutenant colonel to be assistant adjutant general of Alabama.
The regulations issued by the Department of the Army say that in

order to get a star, you have to serve a certain amount of time as a
full colonel and do certain other things. The law of the land as passed
by the Congress of the United States provides a specific exception
which provides that this requirement shall not apply in the case of
State adjutant generals or assistant adjutant generals.
The exception for State adjutants or their assistants is as clear as

anything that could be written. There is no fuzzy language whathso-
ever. Yet tlie Department of the Army, because they do not think that
is right—and that is the only excuse they could offer—has issued a

regulation that directly contravenes that law.
I think this is more pervasive than any of us really realize. Maybe

the law might be challenged, but I agree with you that it should not
be done by the regulation process. Apparently they think that the law
ought to be changed to fit the regulation. The Army, HEW and other

agencies seem to follow this completely unjustifiable course. Your
comments of what ]Mr. Weinberger said are directly relevant. As I
recall when he left the Department, he took a blast at the bureaucracy.
Yet, in the instance you cited, he was practicing bureaucratic rule-

making at its worse when he was there.



504

Mr. O'Hara. I had a lot to do with writing title IX of the Iliglier
Education Act, which is a prohilntion on sex discrimination, so I am
very familiar with the drafting of it.

What we did, we took title VI of the Civil Eights Act of 1964. It

prohibits discrimination in any federally-assisted program or activity
and provides for a cutoff of funds in the event there is discrimination

in any federally assisted program or activity.
"We took that language and we just boilerplated it. We took that

identical language, word for word and wherever the word race ap-

peared, we put in the word sex.

Then we wrote a few exceptions that applied only to education^
that exempted certain educational institutions. But, other than that,
the operative language of title VI and title IX are identical, word
for word, except one deals with sex and one deals with race.

In both cases, the same enforcement language, the same remedy,
cutoff of funds. Ten years ago, when title VI came out, that was the

only remedy provided in the regulations. When title IX regulations
came out, they said yes, there shall be a cutoff of funds.
In addition, every recipient agency, every school district in America,

every college in America, has to in addition to avoiding discrimination

and suffering discrimination and suffering a possible fund cutoff if

they do, has to establish an internal grievance procedure for settling

complaints of discrimination on the basis of sex and every institution,

every school district, has to in addition establish a system of self-

evaluation in which they review all of their past practices and keep
records of this available to the secretary.

I think those are both good ideas, maybe not for the real small
institutions but you see, rather than do it themselves, the Office of
Education should have come back to us and said Congress, we like

what you have done and we are prepared to enforce it.

We think we could enforce it better if you would provide for internal

grievances procedures, at least for institutions of a certain size. We
think we could enforce it better if you required self-evaluation. We
could have considered it and very possibly enacted it. I would have
been for it.

Mr. Floavers. This process was never used under title VI?
Mr. CHAR.i. Xever used and it isn't to this day. It tells you how

far this thing has come in 10 years. What they did not think they had
the authority to require 10 years ago under the identical language,
they now think they do have the authority to do.

We have been going downhill, Mr. Chairman.
Mr. Flow^ers. I think clearly then in that 10-year period, probably,

Jim, the agencies have moved from assuming that if it was question-
able not to take the authority to know clearly if there is any question
or if a question can be m.ade, assume they have the authority and go
with it.

Mr. O'Hara. That was the basis by the way of my resolution of

disapproval of those two title IX regulations. I did not think they
%^'ere authorized by the statute.

Mr. Flowers, tinder your 1972 Education Act, you have this 45-

day period in which your committee can move. But this is not gen-
eral law.

Mr. O'Hara. Just with respect to education programs.
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Mr. Flo\\ters. Would you think that to provide something like that

by general law would be helpful^
Mr. O'IIaua. Yes; I do because at least they understand that they

may at the very least be put on the grill for an}^ outrageous adminis-
trative lawmaking. But I do think you have to accompany it with
some sort of prior restraint. By amending APA to try to limit the
ambit of rulemaking, as I found out, you just take that enforcement

example that J gave you.
That is the one I introduced my resolution of disapproval on. I got

into a terrible flap over the question well, wasn't it a good idea to have
internal grievance procedures?

Yes; I think it is a good idea. I am one of those that agrees with
that. I think that might replace a lot of the mechanism we now have
that lets HEW interfere in every little decision. But it just is not
the law. I ran into the notion that if administrative rulemaking is a

good idea, why are we trying to disapprove this regulation?
You get tangled up in the merits of a specific regulation and it pro-

hibits the Congress from being effective.

Mr. Flowers. I recognize our colleague from California.
Mr. MooRHEAD. I thank you for coming tliis morning. I think the

information you have given us has really been helpful. If we would
pass a general legislative veto bill, how do you think we should deal
with the congresisonal veto provisions that are already in existence,
those that apply to education and others?
Do you think they should be amended to conform ?

Mr. O'Hara. I think that you should—I suspect they would be

repealed by implication. But I think maybe you ought to put in the

report at least that you intend this to replace the existing provisions.
Because I do think that we ought to have a uniform review provision.
]Mr. MooRHEAD. One thing- 1 was thinking
Mr. O'Hara. That review of the family contribution schedule, that

is kind of a different beast in a way. But for instance my amendment
to 431(d) of the General Education Act would be completely
displaced by your general review provisions.

Mr. MooRHEAD. If there are provisions in effect at the present time
that are working execptionally well, even though somewhat different,
do you think they should be meshed into the new law ?

Mr. O'Haba. If you have any that are working very well like this

review of the expected family contribution schedule, that is working
pretty well, maybe you can specifically exempt it.

But I don't think many of them are working especially well.

Mr. MooRHEAD. How would you suggest that we deal with the prob-
lems of staff needs under a general procedure for congressional review

of rulemaking ? Do you think there are changes that would be necessary
there ?

Mr. O'Hara. I think you would need a lot of additional staff. The

question is where would you put the staff? Would you have a separate
office of regulations review in the House or would each committee

staff beef up their oversight functions to include review of regulations ?

Obviously it would be a lot of work and it would take a good deal

more staff.

Mr. MooRHEAn. Do you think that any legislation that is passed in

this area should be prospective only ?



Mr. OTIara. I think it would be awfully tough to keep up with the
new ones, nnich less go back to the old oiies. 1 bet you could fill this
room with Federal regulations.

]\Ir. MooRHEAD. I am sure that you could. I think we are all having
the same troubles where our people are complaining and blame us for
the laws that they have to follow and in many instances they are
Federal regulations that we have had very little voice in.

Mr. O'Hara. I have to advise the gentleman from California that
on a couple of occasions before I became fully aware of the extent of
this thing, when my constituents would come to me and complain about
some Federal regulations, I w^ould question their veracity. I would
say "Oh, that is ridiculous. You must be mistaken. Surely they are not

doing tliat. I remember that law well. "We specifically decided not to

require that.

"You can't tell me the agency is requiring it."

Then I would suggest
—

go back to Washington and look it up and
discover that that is exactly what they were doing. In many of these
cases v^'e can remember the fight that went on within the Congress as
to wdiether or not we should do a particular thing and we finally
decided not to only to find that the agency had done it by regulation.

]Mr. Mooriiead. I think in some of these instances we can blame our-
selves for the situation wherein for delegating too much authority
and not paying a little more attention to the details.

Mr. O'Hara. I don't know what ever hapened to the old constitu-

tional rule. It fell into disuse. If you tr^^ to delegate too much, that

the statute was invalid because it constituted an invalid constitutional

delegation of legislative power.
I have not seen a case in a long time that went off in that direction.

]\Ir. Mooriiead. Thank you very much.
jNIr. Flowers. Ms. Jordan ?

]Ms. JoRDAX. Thank you, Mr. Chairman, and thank you for your
testimony. That was very helpful. On page 2 of the testimony that we
have, in your recommendation, this subcommittee should give serious

thouglit to amending the APA to prohibit the bureaucrats from pro-

mulgating a rule unless the authorizing statute specifically requires a

rule on the subject.
How are we to know at the time we pass an authorizing statute

whether a rule will be required on all of the subjects dealt with in

that authorizing statute ?

Mr. O'Hara. I guess I worded that not quite as well as it should

have been. You see what has happened to our existing requirement
that there must be in each rule a reference to the legal authority
under which the rule is proposed, all they refer you to is the general

power to make rules under the Administrative Procedures Act and
the particular section of the statute usually found at the end which

says the Secretary shall have power to make such rules.

I think what we really intended when we enacted this law was
that they set forth the statutory basis for this rule, not simply a

grant of authority to make rules, but that this rule was_ necessary
to carry out the provisions of section 203(B) which require lenders

to do thus and so or whatever.
You try to make them tie their rule to some substantive pro-

vision of the statute saying this rule is designed to carry out the intent

of the Congress as expressed in a particular section.
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Ms. Jordan. "\Miat you really mean by this statement is that in

our authorizing legislation we should require the bureaucrat to state

specifically that portion of the legislation Avhich he cites as authority
for promulgating the rules ?

Mr. O'HARfi. That is right, in addition to the section which says
they shall have power to make rules.

Ms. Jordan. You don't really mean we should prohibit the bureau-
crat

Mr. O'HARiV. No, that they should go back to the substantive law
and say we are promulgating this rule because it is required to ef-

fectuate the provisions of this section.

Ms. Jordan. I understand. Do you think for us to take each rule
that may be the subject matter of disagreement and try to pass a
resolution of disapproval, do you see any problem with the clutter
of congressional scheduling ?

_Mr. O'Hara. I do. I think that is one of the two great weaknesses
with the procedure. I am supporting that procedure because I think we
have to do something. The weaknesses are one, the schedule.

It is the amount of additional work we have created. We would be

chasing our own tail all the time. You enact the statute and then you
review the regulation and disapprove them and review the new ones.

The committees would be terribly burdened.
Then the other weaknesses is that you get into the merits all the

time. Well, is the regulation a good idea whether or not that is some-

thing
—it is something we would have done if we had thorught of it?

That should not be the question. The question is, What did we do and
does this regulation carry it out ?

Ms. Jordan. Do you envision any agency exemptions from this

process ?

Mr. O'Hara. I had not really thought about that.

Ms. Jordan. I know we need to get a handle on this and I don't
know any better way than what 3^ou are recommending and what
others have recommended in terms of congressional action. Do you
know of any instances where the matter of rule interpretation has

gone to the courts and the courts citing the constitutional authority
of the Congress only to make the law ?

I am not familiar with the case history on that subject.
Mr. O'Hara. Well, the courts have been—there have been a lot of

cases that have gone to the courts on that issue. But the decisions have
been all over the lot. Sometimes they hold that the rule was beyond the

authority of the agency, and sometimes they hold that they are not.

But since the decision in the case of Moi^iing v. Family Puhlicatio'iis

which was a 1973 Supreme Court decision, it seems to me that was

given the broadest possible grant of authority to date. I cite a

sentence from that down in the lower half of page 2 of my testimony,
I really think that that sort of puts the courts out of the ballgame

to a large extent unless we do something to change the law. I am
particularly concerned that we do something in the Administrative
Procedures Act to impose some prior restraint on the agencies to say,
as we discussed, to limit their authority to issue regulations rather

carefully and to make it clear to the courts tliat we are not^we do
not think that the agency has such expertise that it is authorized to

supply the omissions of the Congress and correct our work.
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We do insist that the reojiilations follow the law rather stringently.
Ms. Jordan. At one point in yo^^r testimony you talked about requir-

ing the bureaucrats to lay before the Congress the rides they intend

to promulgate. Jim, as you well know, we pass legislation around

here and we don't know what it is intended to do in a very definitive

way because we are weak on the fol]o^Ythrough.
in many instances, don't you think that that sort of destroys the

practicability of requiring the bureaucrat to lay before us the rules

they intend to promulgate since we don't know whether before the

fact that rule is something which should be the subject matter of our

consideration ?

]Mr. O'Hara. Well, that is a problem. The point at which they lay
them before us is another problem. One of the fights I have had with

HEW has been when they put their proposed rules before us.

You know it is customary for them under the APA to publish their

proposed rules and then invite public comment and review. AVliat

they would like to do and the way they would like to interpret our

statute is they give us the same opportunity to comment as the public
has under the APA.
What I am talking about is after they have received all the public

comments, after they have made their final decision on the regidations,
that they then give us an opportunity to review at that point.

]\rs. Jordan. Before they finalize them ?

Mr. O'Hara. Before they become effective, but it is their final version

that comes to us, not their tentative or original version that

comes to us. Secondly, we must have a provision in the statute because

of the tremendous workload problem that you have foreseen, to say
that then if the Congress fails to pass a resolution of disapproval,
that shall not be taken as congressional imprimateur on the regulations.

It may be that we just didn't get around to it. That is one of the

things that they cite. I recall some constituents of mine coming in to

complain about some regulations and I sent them over to the appro-

priate people in the Department of Labor in that instance.

The Department of Labor had the effrontery to say, well, the Con-

gress approves of our regulations. They said they knew about it and

they did not do anything to change it. All of a sudden we were made

accomplices in this outrage.
INIs. Jordan. Approval be default ?

]Mr. O'Hara. Right.
Ms. Jordan. Thank you, Jim. Thank vou, ISIr. Chairman.
Mr. Floavers. Jim, of course we can hardly get away from the court

having some role in this thing. In fact you suggest in some respects an

enlarged role if the Comptroller General is given the responsibility
of review and then authority for taking it to the District Court
of the District of Columbia. However, I gather that you are suggest-

ing that in connection also with our other suggestion that you have
the prior restraint, you limit the authority by general law and this

would kind of make it in a different sense than we have now in which
the court has practically thrown the gate open through the morning
decision here ?

]\Ir. O'Hara. Eight.
IMr. Flowers. Would you have any suggestions

—I agree with you
that if we are going to take away from the administration the right



509

to decide whether they like the law or not, that, if the Congress is

going to have another bite at the apple through a review of the rule,
the Congress should not rehash the merits; that is, the examination
should not extend to the determination of whether or not we like

the law.

We ought to be talking about whether the rule follows the intent

of the law that has already been put on the books. Do you have any
idea of any technique we might use to restrain ourselves, you might
say, later on when we take a look at the rule i

Mr. O'Hara. No, I don't, not in the real hard cases. I think it is

fairly easy when you don't have—when you are not dealing with
critical social problems where you have got organized interest groups
involved in the question.
Mr. Flowers. Your title IX situation was a typical one.

Mr. O'Hara.. There is no one ever separating that out.

Mr. Flowers. The merits just get into it.

Mr. O'Hara. That is right. On the other hand, if there is something
where 3'ou did not have that kind of passionate cause involved, maybe
the Congress could separate itself a little bit from the merits of the
issue and look at the question of whether or not it was authorized.

Mr. Flowers. It occurs to me that the real key to our job here in

the Congress is getting more and more into oversight. I think this

Congress is more involved in that business than any previous Congress
that I served in.

Mr. O'Hara. I would agree. We are doing a better job but we have
& long way to go.

Mr. Flowers. We know that when we pass legislation that is really
the beginning of it. We have got to look at the way it has been utilized

by the executive branch and we have also got to be ever thinking about

possible amendments to improve the legislation.

Oversight is the key.
I wondered if there might be some manner in which through general

legislation we could bring our colleagues more to their oversight func-

tions ? I don't know that this committee would have any authority to

require another committee to exercise better its oversight functions,
but we probably now—I don't know for sure—but we probably are

even now attacking our oversight responsibility in a piecemeal fashion.

Your subcommittee is doing an excellent job. Others are, but then

there must be some that are just still carrying on as they did before.

]Mr. O'Hara. We now have of course in the law requiring the com-
mittees to report what they are doing in the way of oversight but
I don't see that that has had any impact. I think if we adopted a

statute like those before us in which we specifically gave to the Con-

gress the responsibility to review regulations and their implementa-
tion maybe that would get the Congi-ess more into oversight.

Mr. Flowers. I agree with that. One other complaint that the

executive branch with a single voice has made is a rather ludicrous

one—and I am glad you brought out the example of the 1972 effective-

ness of the sex discrimination statute. When an agency action con-

sumes a period of 3 years in promulgating regulations it is inconsistent

for that agency to complain about a 45-day waiting period for con-

gressional review.

They have been a single voice which said that we can't stand the

thought of 30 more days before we implement our rules. That is so
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ridiculous an argument that I don't think it will have anything to
do with our determination here. But another complaint that they
make might be a better one and this again embodies the fact that we
will have another shot at it and get into the merits of the legislation.
xYnother potential question is whether we in the Congress would tend
to be even less exact, even less explicit, and be less exact in legislation
in shifting the burden of the hard decisions off to the agencies because
we know we Avould have another bite at the apple later on ?

Mr. O'Hara. I don't see how we could be any more irresponsible.
[Laughter.]
Mr. Flowers. That is one record we would not want to improve upon.
Ms. Jordan. I move to strike that from the record.

Mr. Flow^ers. Present company excepted of course.

Mr. O'Hara. Let me take an example and I am embarrassed by it

because I am one of the sj)onsors of the bill. The bill we put forward
to accelerate public works construction as a countercj^clical job pro-
ducing thing, economic stimulus.

Many of us were sponsors of that. It said the fund shall be distributed
and divided among the various local jurisdictions in accordance with
rules and regulations adopted by the Secretary of Commerce period.
We made no effort whatsoever to set up how those funds were going

to be distributed, among the local governments. It was an astonishing
piece of legislation, maybe the worst I have ever seen.

But I felt so strongly that some economic stimulus, particularly in

the depressed construction industry was so badly needed that I went

along with it.

Mr. Flowers. I am in the same boat with you on that because I

joined in the same legislation and we found problems later on.

But you know, so often we head into a piece of legislation with two

opposing sides and when finally the ultimate compromise takes place
and everybody gets together we are all so happy that we have got
something that both labor and business are for or both the adminis-
tration and the NEA are for, that we just accept it.

IMr. O'Hara. We sort of postpone the day of reckoning.
Mr. Flowers. When we pass that buck to some secretrcry or the ad-

ministrator of some regulator}^ agency, we really get what we deserve.

Mr. O'Hara. I think we could be stopped from doing that if the
courts revised to some extent the doctrine which I think was badly
misused in the 1930's, the doctrine that if the Congress tried to delegate
too much, it was an unconstitutional delegation of legislative author-

ity under article 1 of the Constitution.
If they restrained revival of that doctrine and that line of approach,

I think it would serve to cause us to be more particular in what we did.

Mr. Flowers. I was also interested in your suggestion that we assign
a role to the Comptroller General here. It would be a rather signiRcant
role, under your suggestion, which would undoubtedly require many
more people in GAO than they now have.

Mr. O'Hara. I kind of like that proposal as you might suspect.

[Laughter.]
It involves—it takes—I think that the Comptroller General would

be less inclined to get involved in the substantive merits than either
we are or the regulation writers are. Then the court serves as an
economic check on him because all we authorize the Comptroller Gen-
eral to do is to bring suit.
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And then some expedited procedure for handling the suit. There

YOU have involved first a review mechanism that is associated with the

Congress, not ongoing anything to the administration and not relying

upon them in any way or on the Bureau of the Budget or what have

you.
First you say to them you review it but at the same time they are

pretty independent. Then if you think it is wrong, you don't have the

authority to overrule it but 'you do have the authority to take it to

court.

^YG have an expedited procedure for that. I think that is a way to

do this.

Mr. Flowers. That is something I would like to look at more spe-

cifically and I think it does have merit. Mr. ]Mazzoli ?

Mr. Mazzoli. Thank you, Mr. Chairman. I am sorry I was late. Jim
and I are former colleagues on the Committee on Education and Labor
and he also made a good contribution there.

Let me ask you on page 3 of your statement at the bottom talking
about alternatives to congressional oversight you mentioned the sec-

ond point is that our problem if we were to review all the procedures
would be that we would tend to decide them on the basis of their

desirability rather than perhaps on the basis of whether they imple-
ment the law.

In your study, how many of these rules and regulations have caused

us problems because they have in turn caused our constituents prob-
lems ? How many of them have been because they ignored the intent

or coverage of the law and how many have been undesirable as our

people feel the law is desirable ?

Mr. O'Hara. I think that we in the Congress are guilty of some

dissembling on this point. Occasionally we will say even about a regu-
lation that does in fact carry out the congressional intent, we will try
to pass the buck to the regulatory agency and say "Well, you know,
we can't trust those fellows to do the right thing." But I do think that

while there is some of that, I think for the most part the regulatory

agencies have greatly extended the scope of the statute and sometimes

gone against or gone into areas where there was no intent to legislate
and legislate with their regulations.
You know, your question sort of brings this issue up that the chair-

man referred to. We are doing a better job but honestly one of the

reasons we are doing a better job is because we have the Congress that

is in control of one party and administration in control of the other.

Congress tends to be more suspicious of the regulation writer than

they would be if they were both the same party. That is true. That is

something I can recall doing during Democratic administrations, you
know, I used to shake my head sometimes at what I saw happening in

terms of regulations writing.
But it was for the most part going in the direction I wanted it to go

so I would say to them privately, remonstrate, I don't think you fel-

lows really have the authority to do this nice thing. [Laughter.]
I guess maybe because I have been here awhile I finally have de-

cided that I ought to swear off administrative lawmaking completely,
whether it is good stuff or bad stuff. I think it is such a pernicious
business and I think it is growing in its scope under both Democratic
and Republican administrations.
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If we want to keep our Government accountable to the people, we are

going to liavo to stop it whether it is something we agree with or not.

In title IX, I would—I was in a meeting with some of the women's
organizations before the regulations were promulgated, who said
one of the ways we ought to then attack this problem is with internal

grievance procedures. We ought to pass a law that requires internal

grievance procedures and all said they thought it was a good idea.

The next thing I know I saw it in the regulations. We had not passed
the law but we had short circuited the process. So I said well, I do
think it is a good idea but I don't think that is the way to do it.

Mr. Mazzoli. That is the thing that has been troubling me about
the oversight we would exercise with passage of either of these bills.

To what extent would we limit our search to whether or not it is in

keeping with the statute, or whether or not we say it is unpopular with
a bunch of people and on that basis alone we overrule it.

Is there any way in our judgment we could write a protection for

ourselves ?

Mr. O'Hara. I have proposed that we do a couple of other things,
that we amend the Administrative Procedures Act in a couple of ways
to make it—to impose a little more restraint on the regulation writers

in tenns of what they can do and prior restraint and also invite the

courts in to give it a little closer scrutiny.
Also we should involve the Comproller General in reviewing these

and give him the right to go into court.

Mr. Mazzoli. Do you think that we would be better advised as a

committee to focus our attention on the alternatives here to these

bills, or do you think that we should be working on both fronts at

the same time, the improvements to the regular APA as well as these

bills?

Mr. O'Hara. My feeling is that you ought to be doing both but if

you have to take a choice my own experience with congressional review

tells me I would rather try the prior restraint approach. I think it

might work better.

Mr. Mazzoli. Thank you.
Mr. Flowers. Jim, thank you very much for coming before us.

Mr. O'Hara. I have enjoyed this session very much. I know it is

old hat now.
Mr. Flowers. No, it is very helpful. Your experience in this field

will help us very much. Thanks, Jim.
The subcomrnittee now stands adjourned. Thank you all very much.

[Wliereupon, at 11 :10 a.m., the subcommittee adjourned subject to

call of the Chair.]

[Subsequent to the hearings the following statement was submitted
for the record :]

Statement of Howaro I. Grossman, Administrative Judge, to the Subcom-
mittee ON Administrative Law and Governmental Relations, Committee on
the Judiciary, on tiee Administrative Rulemaking Control Act (H.R.
3658)

I am an Af^minist^ati^'e Law Judge with the Social Security Administration.
In this capacity, I am primarily concerned with the adjudication of individual
cases rather than with rulemaking. However, since Administrative Law Judges
are required to take cognizance of agency rules in our disposition of cases, we
have a direct interest in their content and in the rulemaking process.
The fundamental concern of the Administrative Rulemaking Control Act—

agency rules contrary to the Congressional purposes—is one which the Adminis-
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trative Law Judge must face whenever lie has a particular case governed by a
rule contrary to a statutory mandate. Under present Law, this conflict must be
resolved in the fii'st instance by the Administrative Law Judge. Any statute

which tends to resolve this conflict, and clarify the legal precepts governing a

particular case, will be of great assistance in the adjudication of cases.

I support the general principles and purpose of H.R. 3058, to make the

administrative agencies more responsive to the will of Congress.
However, I recommend tliat the bill be strengthened by removing several ex-

ceptions which unnecessarily restrict Its applicability. Thus, the following
language should be deleted :

(1) In section 553(a)(2), the words "to agency management or personnel
or," so that the subparagraph reads: "(2) a matter relating to public property,
loans, grants, benefits, or contracts."

The recommended deletion would subject agency management and personnel
actions to the Congressional overview provided by H.R. 3658.

( 2 ) Subparagraph (A ) of subsection 553 ( b ) .

The recommended deletion would subject to Congressional overview an

agency's interpretative rules, general statements of policy, and rules of agency
organization, procedure, or practice, even though notice or hearing is not required
by statute.

(3) Subparagraph (2) of section 553(f).
The recommended deletion would subject a rule to the procedure mandated by

H.R. 3658, even though violation of the rule would not resvdt in a criminal

penalty.
The deletions urged in recommendations (1) and (2) are necessary because the

existing exceptions permit agencies to defeat the Congressional intention, as set

forth in a statute, by actions which are said to be "management" or "personnel"
decisions, and by "organizational" and "procedural" rules.

Such efCorts in the past have required remedial action by Congress. In the
Rehabilitation Act of 1973 (Public Law 93-112), for example. Congress found
it necessary, in section 3(a) , to prohibit the Secretary from approving any delega-
tion of functions of the Commissioner to an officer not directly responsible to

the Commissioner, without submitting same to Congress, and to require the

Secretary to expend funds "only for the programs, personnel, and administration
of programs carried out under this Act." These statutoiy provisions followed
extensive committee hearings which indicate their necessity. Under present
law, the agenc.Y would argue that Congress was improperly concerning itself

with a rule concerning "agency organization," which is excluded from review
under H.R. 3658.

Similarly, a rule or regulation ostensibl.v dealing with "personnel" matters ma.y
contravene or defeat the intention of other sections of the United States Code.
Tlius, the Code provides for adjudications by Administrative Law Judges who
are intended to be independent of agency controls. However, an agency may
thwart a statutory objective by requiring its Administrative Law Judges to

adhere to substantive and procedural rules issued under the authority of 5
U.S.C. 552(a)(1), which are actually contrary to the statutory mandate. It

may accomplish the same general purpose by withholding or denying critical

budgetary, clerical and other logistical support for the Administrative Law
Judges. Other agency action with the same result includes the labeling of agency
employees, who are actuall.v subject to agency controls, with the title "ndminis-
trative law judge," "judge," or similar appellations, thus denigrating the

independence and title of those individuals to whom the title properly applies,
and defeating the Congressional objective of a truly independent decision.

There is no good reason why "interpretative" or "procedural" rules, and
"general statements of policy," should not be subject to H.R. 3658. A general
statement of policy concerning the meaning of a statute, issued authoritatively
by an agency head, can be just as destructive of the Congressional will as a duly
promulgated rule. Thus, an agency opposed to a program which it is charged
with administering—a benefits program, for example—can defeat the Congres-
sional intent by announcements of general policy overstating the requirements
for eligibility, or by specifying onerous and exhausting procedures, thus dis-

couraging potentially entitled individuals from filing applications. As Judge
Learned Hand stated, the substance of the law is secreted in the interstices of

procedure.
In similar manner, a regulatory agency can deter a businessman from taking

certain action he deems advisable, by "policy" statements suggesting that such
action may be prosecuted under the statute.
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There is no .iustiflcation for the exclusion of "interpretative" rules from the

procedures mandated by H.R. 3658. A leading expert on administrative law,
professor Kenneth Gulp Davis, writes as follows :

"Interpretative rules are rules which do not rest upon a legislative grant of

power (whether explicit or inexplicit) to the agency to make law. Interpretative
rules usually interpret the statute, but sometimes they properly go beyond the

statute, and when they do they are still called interpretative rules even though
they are not interpretative in the literal sense. Interpretative rules have all

degrees of authoritative weight, varying from an approximation of zero to full

force of law. depending upon (a) the degree of the court's agreement or disagree-
ment with the rule, (b) the extent to which the subject matter is within special
administrative competence and beyond general .iudicial competence, (c) whether
the rule is a contemporaneous construction of the statute by those who are

assigned the task of implementing and enforcing the statute, (d) whether the
rule is one of long standing, and (e) whether the statute has been reenacted by
legislators who know of the content of the rule."

^

It is clear that H.R. 3658 will not perfoi'm its function as a "rulemaking con-
trol" bill if it excludes from its purview interpretative rules which not only have
the "full force of law," but which also "go beyond the statute."
With reference to recommended deletion (3) above, subparagraph (2) of sub-

section 553(f) unnecessarily limits the scope of the bill. Agency efforts to impede
the Congressional purpose are not limited to rules involving criminal sanctions.
In entitlement cases, for example, a "general policy" statement or even a duly
promulgated rule may simply negate the intended benefit—although no criminal
sanction is involved.

Further, subparagraph (2) of this subsection [553(f)] is not consistent with
other language in the bill. Thus, in the prefatory language. Congress finds that
executive agencies should be more responsive to the intent of Congress in their
administration of "any" law, not merely those involving criminal penalties. Con-
gress also finds that the agencies have often exceeded the Congressional intent
in the manner in which they have administered "various" laws. Although refer-
ence is also made to rules containing criminal sanctions, the prefatory language
is not restricted to such rules (sec. 2).
In its attempt to guard against capricious agency action, Congress should not

concentrate exclusively upon protection of individuals who may be charged with
criminal conduct, and at the same time ignore individuals who may be denied
a benefit intended by Congress. In either case, an agency rule which flouts the
legislative intent should be equally subject to Congressional overview.
With the recommended changes, I endorse H.R. 3658, and urge the subcom-

mittee to report it out favorably.
Howard I. Grossman,

Administrative Law Judge.

''^ Administrative Law Treatise, Kenneth Gulp Davis, Vol. 1, p. 358 ( West 'Publishing Co.,
St. Paul, Minn., 1958).
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