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PREFACE

Any historical work which attempts to traverse the whole

period of a nation's life, even if it be that of a young nation like

Canada, must be either an outline of events or a study of

development. In this work I have essayed the latter of these,

endeavouring to present to my readers neither a description

nor an analysis of the political institutions of Canada, but

rather an evolutionary account of the various movements and

stages which have issued into the organized political life of

the Canada of to-day. Canada as a political unity has a dis-

tinctive, to some it may seem an anomalous, character. It is

well worth studying, both as a recent example of the process

of nation-making and as a most significant illustration of that

real and yet not absolute sovereignty w^hich defies the older

theories of government and thereby leads us to a truer con-

ception of the state. I have sought to unite these two aspects

in this work. To understand the former it is necessary to keep

the social background always in view, to show how, under the

special conditions of a new land, the conjuncture of groups

detached from older countries, particularly England and

France, the insistent near influence of a great neighbouring

country already ahead in economic development, and the later

influx of more heterogeneous elements from many lands, with

all the meeting and clash of traditions which this implied, have

worked in the end to a certain unity and a sure nationhood.

To understand the latter it is necessary to observe how the

evolution of Canadian government has constituted a decisive

challenge to the absolute Austinian doctrine of sovereignty.
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This doctrine the very fact of the British Empire, as it has

grown into a unity of self-governing peoples, by itself may be

said to refute, but nowhere is that refutation so convincing as

in the case of the country which names itself a Dominion and

yet never hesitates in its allegiance to the mother country and

to theimperial system of which it constitutes a part. Without

doubt Canada is a nation, and beyond question Canada owns

a sovereignty. The situation creates both new problems and

new visions. It is part of the whole world situation which the

War emphasized. Absolute sovereignty in the last resort

proves to be an illusory but most perilous claim in face of the

facts of interdependence. While the civilized world is groping

for the solution of the problem thus created, the British Empire

is at least adumbrating the form which that solution must take.

Canada has a special significance in this development. I have

sought to bring out something of that significance in this work,

and, particularly in the concluding chapter, have suggested the

bearing of the Canadian situation on the whole issue of the

interpretation of sovereign power. At any rate the history of

Canadian constitutional development must be regarded as one

of great moment, being full of achievement which once seemed

to lie completely outside the possibiHties admitted by time-

honoured political theory.

Without attempting to record on every occasion my obliga-

tions to historians whose work has passed into the common

heritage of history, I have however made every effort both in

the foot-notes and in the lists of authorities to acknowledge my
sources. The former are more particularly meant for students

who may wish to follow the history more closely. The latter

are deliberately placed at the end of each chapter, and I have,

with special purpose, repeated the full titles of books. Of

course, an exhaustive bibliography was out of the question.
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and I have only attempted to provide a working one to which

reference on specific subjects can easily be made.

Finally I should like to hope that this study in Canadian

history will be received as at least objective in spirit. I am
quite conscious that I may have made interpretations which

are incomplete or even invalid, and that I may have over

looked material which would alter or modify my conclusions.

On the other hand, I have tried to follow the development

with as great detachment as possible, and all that I can venture

to hope is that I have made a contribution to Canadian history

not quite unworthy of its romantic development, its social

values, its political import, and of the genuine pleasure which

it has given me since my residence in Canada.

It would be impossible for me to acknowledge in detail the

generous help which I have received from many friends both

in England and in Canada, and I can only ask them to accept

this general acknowledgement of their kindness and interest.

I owe, however, debts which require more definite payment.

To Professor R. M. Maclver, University of Toronto, I am
under the greatest obligations, and in the dedication I attempt

not merely to acknowledge these, but to record a friendship

which lies deeper than a common interest in history would

suggest. To Dr. A. G. Doughty and Dr. Adam Shortt I owe

a sincere debt. I take this opportunity to place on record my
appreciation of the services which they have rendered to

historical research through the Dominion Archives and the

Historical Manuscript Commission of Canada. I should also

like to add that Dr. Doughty has gone far beyond his official

duties to help me, and that he has freely placed at my disposal

on every occasion not only his own services but those of his

assistants. Colonel Eraser, Archivist of Ontario, has given me
the greatest assistance, and has directed me to material which

a 3
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has helped to fill in the picture. Professor G. M. Wrong,

University of Toronto, has taken an active interest in the book

as it was written, and if I have escaped gaucheries into which

a writer who is not a Canadian might easily fall, I owe it to

him. Mr. W. S. Wallace has given me, especially in the earlier

chapters, the benefit of his knowledge of Canadian history.

Mr. C. R. Fay, Christ's College, Cambridge, has kindly read

my manuscript and has given me many important suggestions.

My wife has seen the book through the press and has compiled

the index. My last acknowledgement is to the late Professor

A. H. F. Lefroy, University of Toronto. For three years

before his death he and I worked through carefully the cases

in constitutional law while preparing his Short Treatise on

Canadian Constitutional Law for publication. We discussed

their bearing and importance, and in determining the form

of his work we mutually agreed on many phrases and general-

izations. Almost naturally I have fallen back on these, and

I acknowledge my obligations elsewhere. I cannot, however,

let this book go to the press without a recognition of Professor

Lefroy's insight into Canadian federalism, and of a friendship

which was so courteously willing, to guide me in a new and

difficult field.

W. P. M. KENNEDY.

University of Toronto,

Toronto.

March 18, 1922.
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CHAPTER I

INTRODUCTION

Canadian constitutional development begins in the ages of

absolutism and grows down the centuries. We can trace the

stream of evolution with comparative ease, and though it is

a long journey back to the rock of paternalism which French

pioneers struck in the pathless wilderness, yet even to-day in

the full flood of liberty it is possible to discern in the mingled

waters something of the far-off source. Circumstances now and

then changed the direction of the current, and it is quite easy

to point to these ; but the changes of direction could not

prevent the stream from reaching inevitably the ocean of

constitutional life. The persistent onflow lends a romantic

fascination to Canadian history. In the spheres of political and

constitutional liberty, of religious toleration, and of local

autonomy within an empire, its course can be followed from

point to point. To-day, political thinkers are watching a newer

problem arise inexorably out of those already solved—the

formal reconciliation of full Canadian citizenship with full'

citizenship of the British commonwealth.

The government of New France was paternal absolutism.

Only during the regime of Frontenac does a momentary gleam

of what political philosophy would call liberty appear. Until

the fall of Canada, centralized control, bureaucracy, and royal

supervision characterized the administration. Nor is there any

evidence that the Canadians during this period longed for any

share either in central or in local government. Indeed they

looked somewhat askance at the English experiments in the

colonies to their south, where the constant bickerings, political
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and ecclesiastical, did not tend to impress an apathetic and

simple people with any desire for popular control. The British

conquest did not bring to the Canadians any miraculous

political conversion, and the somewhat arbitrary rule which

continued in Canada to 1791 w^as as logical for the ' new

subjects ' as that under the French crown. The change of

flags merely substituted, as Burke said, George III for Louis

XVI.

In 1791, when Canada received representative institutions

such as already existed in Nova Scotia and New Brunswick,

the gift was forced by the unforeseen advent of the American

Loyalists ; and while it. conferred on French-Canadians a

primary education in political freedom, it withheld the fully

developed scheme of responsible government. As a matter of

fact, the recognition of what appears nowadays to be the

necessary corollary of representative government lay outside

the range of contemporary political thought. When responsible

government in the modern sense of the term came into practice

in 1849, it was not before the colonial office and the imperial

government had spent many a bad quarter of an hour over

a tantalizing problem of sovereignty, and the Canadians had

learned in the hard school of experience, in which rebellions

played a part, something of the duties which are the spiritual

values of legal forms or constitutional conventions. Indeed,

in Canada legal form curtailed the growth of the constitutional

convention of cabinet government. The fact that the Act of

Union of 1840 gave to Canada East and to Canada West equal

representation, irrespective of population, in the united

legislature which that Act set up, robbed Lord Elgin's experi-

ment in 1849 of the full and complete implication of self-

government. With the coming of federation in 1867, Canada

at last obtained the widest application of representative and

responsible institutions.

In relation to the growth of religious liberty it is possible to
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trace a somewhat analogous development. It is true that

a few Huguenots came to New France in the experimental

stages of French colonial rule, yet as early as 1627 they were

excluded by the charter granted in that year to the Company

of New France, and this prohibition virtually banished pro-

testants from the colony. Whether this injunction was due to

religious intolerance or to the growing belief in the political

principle cuius regio eius religio or to a blend of both is of little

importance. The fact remains that New France after 1627

was developed as a Roman catholic colony with the ecclesi-

astical machinery of a province immediately subject to the

Holy See. After the cession of Canada appearances seemed to

point to a reaction in a protestant direction. For a short time

it seemed possible that the ' new subjects ' would receive a bare

religious toleration. It is not surprising then, considering the

letter of the law in England at the time, that there was much
searching of hearts over the ambiguous phrase in the peace of

Paris of 1763 :
' The new Roman catholic subjects may

profess the worship of their religion according to the rites of

the Romish church, as far as the laws of Great Britain permit.'

The Quebec Act of 1774 was, however, a distinct step forward.

It is interesting to find the reactionary group, represented by

North, opposing the leading liberals of the day, represented by

Burke and Fox, in fathering and carrying through a British

parliament in the eighteenth century an act which not only

granted to Roman catholics the free exercise of their religion,

but also gave powers to the Roman catholic church to collect

the customary dues from its members by process of civil law

as in the days of the French regime. Legalists, it is true, con-

tinued to play with the fact that the freedom was subject to

the Elizabethan Act of Supremacy ; but the concession in

respect of church dues practically repealed that enactment and

endowed the Roman catholic church. On the other hand,

it must not be forgotten that the church of England was the

B 2
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established church of the province, and that both before and

after 1791 it enjoyed privileges such as no other organized

religious body possessed. Its endowment in 1791 by means

of the clergy land-reserves produced an agitation which cul-

minated in the loss of its peculiarly privileged position. It

may be said that religious toleration is one of the corner-stones

of the Canadian constitution.

Since federation in 1867 there have been signs of further

growth. Canada has assumed actual control of her mihtary

forces and written out into realities the constitutional powers

given her in this sphere of national life. The governor-general

is now appointed with the full goodwill of the Canadian

government, and he can no longer carry out in Canada functions

which in England belong only to the crown acting through

responsible ministers. Shading across the thin dividing line

between constitutional and economic life, the developments are

no less remarkable. Indeed, in trade relations they are almost

spectacular. During the French regime trade was kept firmly

under the thumb of the minister at Paris. With the advent

of British rule, Canada came under the economic system

perpetuated by the navigation laws. Canadian trade was

controlled entirely by the mother country. ' England holds her

colonies for the sole purpose of extending her commerce ' was

the trite summing up of Hugh Finlay, a Canadian deputy-

postmaster of the period. After 1791jthe barriers were gradually

lowered. Canada was allowed bit by bit to trade with other

countries, until the advent of the free-trade school in England

brought colonial politics into touch mth the principles of

laissez-faire and finally led to the abolition of the last remnant

of the navigation laws in 1849. Canada was not slow to take

advantage of the new situation. In 1854 Lord Elgin negotiated

a reciprocity treaty with the United States on behalf of Canada,

and in 1859 a tariff barrier was actually erected against Great

Britain which has continued to the present day. Within
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recent years Canadian trade autonomy has been conceded.

The position of adviser has become one of negotiator. These

examples serve to illustrate the beginnings of a wider freedom,

until to-day it is recognized, on the one hand, that commercial

treaties binding the empire as a whole are hardly possible

without consent ; and, on the other hand, that a trade treaty

can be negotiated by Canada with the cognizance of the imperial

government. It is true that grave difficulties have arisen

which the Great. War prevented from being discussed ; but

that an advance has been made of considerable importance no

one can deny.

The growth of Canadian autonomy has been accompanied

by the growth of national feeling. This development gives

guarantees to the constitutional advances already made and

also postulates future problems for solution. That such a

development must come was clear to the fathers of federation.

The American Civil War without and the tragic political

differences within lent special emphasis to the question of

Canadian unity in those pregnant autumn days in 1867, when,

under the shadow of party deadlock in Canada and of the

neighbouring tragedy of disintegration, political faith made

a new venture into the unknown. Canada began with a lesson

learned. She avoided, as John Macdonald said, ' the great

source of weakness in the United States '—the centrifugal

force of ' state rights '. But something more was implicit in

the lessons learned from the first great experiment in federal

government. They contained the germs of Canadian nationality,

national sentiment, national feeling, national loyalty—a father-

land. The citizens of Canada are first of all Canadians and

secondly citizens of a particular province. The ideal of national

unity to which the constitutional experiment of 1867 gave

weight is symbolized in the lines of connecting steel. New
provinces have grown up within the federation and have

unconsciously accepted a national outlook. Canadians have
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grasped the significance of Canada, and they went out into the

great adventure of war to preserve the inheritance through

which their maturity was attained.

To-day, Canada is a distinct national group. A federation,

it is true, but with a genius for balancing centrifugal and

centripetal forces. Canada possesses all the problems peculiar

to a nation ; but a nation within an empire. To the future

belongs the giving of a constitutional form to this new experi-

ence in history. In that further development lies Canada's

crown of constitutional self-consciousness.

The aim of this book is to trace the stream of development.

The mere retelling of a well-known story lies more or less

outside its purpose. It is rather an attempt to find in the

facts the complex characters and divers conditions out of

which they grew ; to seek the causes which gave energy and

purpose to the constitutional evolution ; to animate dead

documents with something of the vital energy which called

them into being. It is an attempt to judge by historical

standards the gradual expression of a people's political life in

constitutional forms and to estimate them in the light of their

constructive contribution to human history.



CHAPTER II

THE GOVERNMENT OF NEW FRANCE

When, in the sixteenth and seventeenth centuries, colonial

expansion began to interest the nations of northern Europe,

the chartered company seemed a practical and economical

method of exploitation and of government. The organization

of these companies might differ in detail and their relations to

the state might vary, but it is not surprising that many coloniz-

ing nations made use of them, considering that the state of

European finance did not permit a further drain on the national

exchequers. The romance of discovery might have remained

a mere romance much longer, had not these colonizing states

been prepared to incorporate private companies which would

bear the risks of opening up new lands. Of course, the monarchs,

in return for royal licences, insisted on a share in the gains where

such accrued, but the scheme offered a ready solution to a new

problem at the smallest cost to the nation, while at the same

time it preserved the national authority. France naturally

copied her neighbours, and in the French adventure in Canada

there was nothing original except the variety of imitation.

The earliest French schemes bore analogies to English com-

panies. Later, the Company of New France and the Company

of the West Indies were not unlike the chartered trading

companies of Holland. It was only after experiment in this

method of administration that New France passed under

direct royal control, in imitation perhaps of Spain and Portugal.

Before 1627 the student of constitutional history gains little

of value from the study of the various charters granted to

private individuals and companies. Indeed, from Cartier's

taking possession of Canada in 1534 till the advent of Richelieu
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in French colonial affairs, the period is largely a blank owing to

the pressure of religious wars on the French government and

people. The emphasis, too, in these early charters obscured

constitutional issues. The powers of government which the

trading monopolies carried with them were wide and far reach-

ing, but the primary interest was exploitation rather than

colonization and constitutional experiment. The concessions

granted in 1540-1 to Cartier's associate are typical.^ As

the king's lieutenant-general he was given ' full authority and

power'. He could make laws, edicts, statutes, ordinances

—

political and otherwise. He could ' create, constitute, establish,

dismiss and remove captains, justiciars, and generally all other

ojBficers as shall seem good to him ' ; and, according to one

version,^ he had powers to ' punish either by corporal death or

any other exemplary punishment '. Roberval's patent became

a model, and its influence can be traced in the charters granted to

the companies which down to 1627 carried on such government

as there was in Canada. It was only after the pacification of

France by the Edict of Nantes in 1598 that France resumed her

colonizing efforts. The crowding, however, of six trading and

administrative monopolies into less than thirty years left little

place for constructive government.^ For the moment the

failure, both economic and constitutional, of these early com-

panies need not be considered ; but no analysis, however

minute, of the charters under which they were incorporated

would throw much light on experiments which were so short-

lived. The years are too full of insecurity, of inexperience of

war, and of mistrust. Their history is rather that of trading

posts than of real colonial beginnings.

1 H. Harisse, Notes pour servir a Vhistoire , , , de la Nouvelle-France,

pp. 243 ff. (Paris, 1872).

2 In Harisse this passage is corrupt. See Collection , . ,de Documents relatifs

a Vhistoire de la Nouvelle-France, vol. i, pp. 30 ff. (Quebec, 1883).

3 The company of Pont-Grave & Chauvin, 1599 ; of De Chastes, 1602
;

of De Monts, 1603 ; of Rouen, 1613 ; of De Caen, 1620 ; of Montmorency,
1622.
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When, in 1624, Richelieu became ' Grand-master, chief and

superintendent-general of the commerce and navigation of

France ', and thus acquired a controlling influence in French

colonial adventure, it was not long before his fertile brain was

busy with plans transcending mere private enterprise. Already

his romantic imagination had laid the dream-foundations of

a French empire in the new world, and soon he was playing with

the organization of a huge company which would gather up and

control with imposing efficiency all the overseas ventures of

France. Practical politics, however, won the day for less

cumbersome machinery. Under his guidance several new

companies were formed, and in 1627 the destinies of Canada

were entrusted to the Company of New France, otherwise known

as the Company of One Hundred Associates. The list of

shareholders indicates the entrance of the big interests. The

smaller traders of the earlier companies are replaced by merchant

adventurers of the capital, by noblemen, by officials from the

court and public departments with Richelieu at their head.

A new era seemed to have dawned. With the provision that

half of the twelve controlHng members must reside in Paris, of

capital adequate for favourable beginnings, of two royal ships

each year, and of a large trading monopoly, the Company of

New France might well look forward to carrying out its part of

the bargain. Even though Huguenots were excluded, it need

not have been difficult to bring out a few hundred settlers in

1628 and four thousand before 1643.^

The administrative scheme also gave promise of success.

No longer was a lieutenant-governor to act as viceroy. New
France became part of the feudal territory of the crown, from

whom the new company held direct ' en toute propriete,

justice et seigneurie '. The actual government was delegated

to a governor, nominated by the company and appointed

^ See the charter in J^dits, Ordonnances Royaux . . , concernant le Canada^

pp. 5 ff. (Quebec, 1854).
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triennially by the king. This royal supervision shows the grow-

ing importance of colonial expansion ; but the scheme was at

first experimental, and the governor was as powerful as the old

lieutenant-governors and commandants had been. Indeed, he

exercised almost unlimited sovereignty.^ In 1647 an attempt

was made under royal decree to curb his arbitary powers.

A council was organized, consisting of the governor, the Jesuit

superior in New France, and the governor of Montreal, to whom
was granted authority previously exercised by the governor

alone. The change, however, did not furnish sufficient guarantee

against high-handed action, and in the following year the inhabi-

tants succeeded in getting the council reorganized. To the

governor, Jesuit superior (acting until a bishop should arrive),

and retiring governor were added from two to three representa-

tives elected conjointly by the other members of the council,

and the syndics of Quebec, Montreal, and Three Rivers. This

introduced a popular element into the council, since the syndics

themselves owed their position to direct popular favour.

The dim light of political freedom did not last long. Owing

to a combination of causes, remote and immediate, the whole

scheme disappeared in 1663. Among the latter may be in-

cluded the arrival of Laval as Vicar-apostolic in 1659 with the

title Bishop of Petraea in partibus infidelium—a triumph for

the Jesuits in their unedifying dispute with their new rivals,

the Sulpicians. Almost immediately church and state entered

into a contest for authority, and petty details of precedure

cumber the history of these years. Out of rather small incidents

in an age-long struggle, the governor's correspondence awoke

the French monarch's interest in the possibiUties of develop-

ment, which was further stimulated by Laval's presence in

France. The charter of the Company of New France was taken

^ See, for example, the commission, June 6, 1645, to Montmagny granting

him powers, as governor, ' de juger souverainement et en dernier ressort '

,

Complement des Ordonnances et JugementSy pp. 15 ff. (Quebec, 1856).
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back into the king's hands and New France became a royal

province. The conflict of powers in the colony coincided with

Colbert's advent in 1661 as chief minister, and his influence in

the councils of Louis XIV soon made itself felt. If his advice

is not directly seen in the abolition of the Company of New
France, it is certainly clear a year later in colonial affairs.

The new machinery of royal government had scarcely begun

work, when Colbert undertook a plan which had been in his

mind since the beginning of his regime. Although not officially

in charge of colonial interests till 1669, he early conceived

the idea of making a magnificent challenge by means of two

aggressive corporations to gain for France the suprematie

mondiale to which the chartered commercial companies of

England and Holland already laid proud claim. He aimed to

beat them at their own game with similar weapons, and

accordingly New France was handed over in 1664 to the new

Company of the West Indies and remained under its control

until 1674. The company was modelled on the Dutch West

India Company, and it began its work with almost sovereign

powers, backed with large finances and personally supported by

the king and Colbert. However, its influence on the govern-

ment of Canada was practically unimportant, and for the

purposes of this study the period of royal government may be

dated from 166S.

Within less than a century eight chartered companies had

administered the affairs of Canada. The first and most obvious

impression which they make is that of their brief duration and

the witness which it bears to failure. It may well be asked

what causes lay behind. Perhaps the clearest is the lack of con-

sistency in policy, and of stabiHty in purpose. While the com-

panies received amazing powers, the very width of the grants

guaranteed royal influence. Monopolies and sovereign authority

made demands on their funds for rehgion, for exploitation, for

administration, for justice, for war, and not infrequently to buy
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the royal ear or to close it against the jealous whispers of would-

be rivals. But there were deeper reasons for failure. In not

a single instance did any chartered company keep its part of the

bargain in bringing out the stipulated number of colonists on

which its monopoly was founded. It may be true that the

Jesuits did not want colonists and that a voluntary supply was

cut off by the exclusion of the Huguenots. On the other hand,

such a company as that of New France carried on an exceedingly

profitable trade, while concealing the real resources of the

country and discouraging serious settlers.^ The great develop-

ments of the period were in ,the religious sphere, but these

failed to convince Louis XIV and Colbert that the imperial

idea was being realized. The need for a more stable policy

and for more serious colonizing effort became at last apparent, if

France intended to become a serious rival in the new world.

After one final and futile experiment with a chartered company,

France turned almost instinctively to its own provincial system,

and proceeded to apply to New France the traditional organiza-

tion of a French province—an organization which lasted till

the fall of Canada a century later.

When allowance is made for lack of uniformity, it is broadly

true to say that the majority of French provinces were ad-

ministered by a governor, an intendant, and a bishop, with a

parlement or a sovereign council. As the centralized state

developed and gathered strength, the wide powers granted to

the provincial governors were curtailed. Indeed, the office of

intendant originated in a desire to curb their influence and

authority. So successful was the experiment, that the intendant

soon left to the governor merely the ceremonial trappings of

control. The provincial bishops and their place in the plan

^ Consult an estimate of settlers from 1608 to 1645 by M. Benjamin Suite in

Transactions of Royal Society of Canada (2nd series, vol. xi, sect, ii), pp. 99 ff.
;

and from 1632 to 1666 in * Report on the Ethnological Survey of Canada ' by the

same author (British Association for the Advancement of Science, Report, 1900,

pp. 470 ff.).
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represented the peculiar relationship between church and state

in France. The parlements and sovereign councils acted in

judicial capacities, and where the latter existed, they possessed

spheres of authority which elsewhere belonged to the intendant

alone. The divisions, however, which the tripartite nomen-

clature suggests were by no means mutually exclusive. The

scheme was rather one of overlapping and of dove-tailing, in

which no element should become too powerful and each should

act in dependence on the others. It was a characteristic pro-

duct of highly organized bureaucracy.

The transition from government by a chartered company

to government as a royal province was easily accomplished in

New France, as much of the machinerv lay readv at hand.

A governor and bishop were already in the colony and the

council of 1648 could easily be reconstructed as a sovereign

council. The new instrument of government

—

Edit de Creation-

du Conseil Souverain—was issued in April. 1663.^ A sovereign

council was created consisting of the governor, the bishop, five

councillors, an attorney-general and secretary.^ Any vestige of

popular control disappeared, vacancies being filled by the

governor and bishop jointly, and later by the king alone. The

Edit de Creation is silent about an intendant, though one was

appointed in 1663. Talon, the first to hold the office in New
France, did not arrive till 1665.

The workings of the system differed almost necessarily from

that in France. Distance from the central authority and the

unknown vastness of a new country combined, to the end, to

militate against complete similarity. At first, with untamed

Indians ready to wipe out the little colony and with the English

to the south full of suspicions and ready to take offence, the

governor gained much power owing to his military office. The

bishop, too, began with experience in the country, and this fact

^ jSdits, Ordonnances Royaux . . . , vol. i, pp. 37 ff.

2 The councillors were increased to seven in 1674 and to eleven in 1703.
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gave him an initial influence which his missionary character

confirmed. He was not bound down by the well-organized

details of a complete diocesan life. Conflicting orders from

France did not tend to simplify procedure or to encourage the

development of similar provincial administration. Indeed,

strong personalities alone made up later for the difficulties

created in government through the lack of an intimate know-

ledge of colonial affairs by officials and ministers in France.

The governor was the king's personal representative and

commander-in-chief of the forces of the crown within the

province. Up to 1674 he was president of the sovereign council.

Ousted by the intendant, with royal approval, his influence

declined to that of a powerful councillor. On the other hand,

governors like Frontenac and Beauharnois, relying not only on

their military office but on those conditions which left room for

the play of strong personality, could carry out high-handed

actions, which, however, always incurred the risk of royal dis-

pleasure unless the circumstances could be used to prove the

necessity of abnormal proceedings. The intendant was in the

most real sense ' the royal man '—the personification of the

king's authority. As a general rule, his influence was irresistible.

Always in close personal communication with the minister, he

passed, from being at first a spy on governor and bishop, to

a position of the widest authority, to which his theoretical third

place in colonial precedence made little difference. Up and

down the province, his activities touched every phase of colonial

life. At one time he is settling seigniorial disputes, at another

giving judgement in some commercial or criminal case. And

it was quick and ready justice. ' Everybody pleads his own

cause ', wrote La Hontan, ' our Themis is prompt, and she does

not bristle with fees, costs and charges.' At another he is busy

with public health, with roads and bridges, with Sunday

observance, with offensive chimneys, with breaches of rules on

the frozen streets of Quebec, or with new immigrants. On
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almost every conceivable affair he issued regulations which as

a rule carried with them force and authority. In the finances

of the colony, in taxation, and expenditure he was practically

supreme. To help him in his multifarious work, he called in

local organization.^ For the dispensation of justice the pro-

vince was divided into three districts—Quebec, Montreal,

Three Rivers—in each of which was a court of first instance.

The administrative unit was the ecclesiastical parish, where the

intendant employed the captains of militia as his local representa-

tives. They promulgated his edicts and judgements. It is

a singular testimony to the moral calibre of the thirteen men
who actually filled the office in New France that, with one or

two exceptions, they bore with honesty and clean dealing the

no hght burden of colonial administration. In the routine

of government, with a strong governor or a strong intendant,

the bishop's public and official influence gradually declined, and

his attendance at the council became less and less regular.

But as bishop of Quebec he held no empty title. In 1703 he

obtained the right of having a deputy on the sovereign council,

and no affairs of importance passed without careful ecclesiastical

scrutiny. As often as not, where business interests were liable

to overshadow moral issues, his authority could read lessons to

the civil officials. Indeed, the colony always remained in many
respects a theocracy, in which the church's power, manifest

in episcopal office, never could have become merely spiritual.

Cartier's huge cross with the fleur-de-lis standing on the shores

of Gaspe was a symbol of New France.

The sovereign council had powers as a court of registration

and justice as well as in financial administration and legislation.

The latter power, as we have seen, passed largely to the inten-

dant. Its change of name in 1674 from sovereign council to

^ For an excellent survey of local administration see P.-G. Roy, ' Les

officiers d'etat-major des gouvernements de Quebec, Montreal, et Trois-

Rivieres sous le regime fran9ais ' {La Revue Canadienne, 1917).
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superior council bore witness to the gradual loss of much of its

authority. To the end its judicial powers remained ; but even

here much of its actual work passed to the king or to the

intendant. When Canada fell the superior council possessed

little of the authority which had been granted to it under the

Edit de Creation,

The note which runs strong through the whole royal organiza-

tion is one of paternalism. For one moment, in 1672, Frontenac

attempted a change, perhaps as part of his challenge to con-

solidate the civil power against the church. He called at

Quebec an assembly of clergy, nobles, and the third estate—^the

States General of New France. The outcome was a severe

official dispatch from Colbert :
' Your assembling of the inhabi-

tants of the country to take the oath of fealty and your division

of them into three orders or estates may have had a good effect

for the moment ; but it is well that you should observe that you

are always to follow in the government and administration of

this country the forms in use here ; and, since our kings have

long regarded it as for the good of their service not to call

together the States General of the kingdom, in order perhaps

to abolish insensibly that ancient institution, you on your part

should very rarely, or to speak more correctly, never, give this

corporate form to the inhabitants of the said country. You
should even, as the colony grows stronger, suppress insensibly

the office of syndic, who presents petitions in the name of the

inhabitants ; for it is well that each should speak for himself

and no one for all.'
^

^ ' L'assemblee et la division que vous aves faite de tous les habitants du
pais en trois Ordres ou Etats pour leur faire preter le serment de fidelite

pouvoit produire un bon effet dans ce moment-la, mais il est bon que vous

observies que comme vous deves toujours suivre dans le gouvernement et

la conduite de ce pais-la les formes qui se pratiquent ici, et que nos Rois ont

estime du bien de leur service depuis longtemps de ne point assembler les

Etats Generaux de leur Roiaume pour peut-etre aneantir insensiblement

cette forme ancienne ; vous ne deves aussi donner que tres rarement, et pour

mieux dire jamais, cette forme au corps des habitans dudit pais, et il faudra
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The dispatch throws an intimate light on the principles of

government. After 1674 the king resumed much of the power

originally granted. He made all the chief appointments, and

his ministers were not above correspondence with the lesser

colonial officials. He became a court for direct appeals. Even

minor details, such as ordering to a convent an indiscreet

colonial widow, came within his supervision and could command
his attention. Regular reports reached him personally in which

characters were pulled to pieces in terms of bitter rivalry, and by

these the king regulated his frown or smile. The administra-

tion was meticulous in its royal supervision, and it was assuredly

no ignorance of colonial dispatches that lost New France. An
estimate, however, cannot be made before some consideration is

given to the seigniorial system.

[Authorities.—The important documents are in : Collection . . . de Docu-
ments . . . relatifs . . , a la Nouvelle-France (4 vols., Quebec, 1883-5) ; ^dits,

Ordonnances Royaiix . . . concernant le Canada (Quebec, 1854) ; Complement
des Ordonnances et Jugements (Quebec, 1856) ; Arrets et Reglements du Conseil

Superieur de Quebec, et Ordonnances et Jugements des Intendants du Canada
(Quebec, 1855) ; Jugements et DeliMrations du Conseil Souverain de la Nouvelle-

France (4 vqJs., Quebec, 1885-8) ; Jugements et Deliberations du Conseil

Superieur de Quebec (2 vols., Quebec, 1889-91) ; Correspondance Genexale,

and the Collection Moreau St. Mery in the Canadian Archives ; Ordonnances

des Intendants (4 vols.. Archives de Quebec, 1919) ; Insinuations du Conseil

Souverain (Archives de Quebec, 1921). The early trading charters are dis-

cussed in H. P. Biggar, The Early Trading Companies ofNew France (Toronto,

1901). The best general discussions of early colonial policy are in E. Salone,

La Colonisation de la Nouvelle-France (Paris, 1906), and J. Chailley-Bert, Les

Compagnies de Colonisation sous Vancien regime (Paris, 1898). Special studies

are M. Eastman, Church and State in Early Canada (Edinburgh, 1915) ;

W. B. Munro, ' The Office of Intendant in New France ' {American Historical

Review, October 1906) ; R. D. Cahall, The Sovereign Council of New France

(Columbia University Studies, 1915) ; J.-Edmond Roy, VAncien Barreau

au Canada (Montreal, 1897) ; G. Doutre and E. Lareau, Le Droit Civil

Canadien (Montreal, 1872). Valuable information is contained in the Reports

of Murray, Burton, and Gage (1762), printed in A. Shortt and A. G. Doughty,

meme avec un peu de tems, et lorsque la Colonic sera encore plus forte qu'elle

n'est, supprimer insensiblement le sindic qui presente des requestes au nom
de tous les habitans, etant bon que chacun parle pour soi et que personne ne

parle pour tons': Colbert to Frontenac, June 13, 1673, Collection Moreau
St. Mery, 1670-6, Serie F, vol. 178, p. 208.

C
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Documents relating to the Constitutional History of Canada, 1759-1791, pp. 47 ff.

(Ottawa, 1918). F. Parkman, The Old Regime in Canada, and A. Shortt and

A. G. Doughty (editors), Canada and its Provinces, vols, i and ii, have been

used throughout. The last work, in 23 volumes, is here generally acknowledged

for the whole of this book, as well as L. J. Burpee and A. G. Doughty, The
Makers of Canada : Index and Dictionary of Canadian History (Toronto,

1911).]



CHAPTER III

THE SEIGNIORIAL SYSTEM IN NEW FRANCE,

Every charter which accompanied a trade monopoly included

powers to create seigniories in New France, but with the early

failures in colonization the creations were comparatively few.

It was only after the colony had passed under royal control in

166S that the seigniorial system became a reality. The main

credit is due to the intendant Talon, whose vigorous immigration

policy from 1665 to 1672 laid the foundations of an almost

inconceivable advance, when the regime of the chartered com-

panies is recalled. Such episodes as the disbanding of the

Carignan-Salieres regiment and the granting of seigniories to

its officers helped the poUcy, to which the king and intendant

devoted time, energy, and money. When Gedeon de Catalogue

made his report in 1712 on the seigniories of Quebec, Three

Rivers, and Montreal, he found that several million acres had

been granted, of which, however, only fifty thousand were under

cultivation.^ Various tenures characterized the system. Analo-

gous to free and common socage were those known as en franc

aleu noble and en franc aleu roturier, the former carrying with it

a patent of nobility. Corresponding to frankalmoign was that

of enfranche aumone, under which religious foundations obtained

large grants. The most common tenures, however, were e7i fief

or en seigneurie, en arriere-fief, and en censive or en roture.

The seignior held direct from the crown, en fief ov en seigneurie,

taking an oath of fealty or homage at the castle of St. Louis in

Quebec. He bound himself to perform military service, to

^ Printed in W. B. Munro, Documents relating to the Seigniorial Tenure in

Canada (Toronto, 1908), and in the Bulletin des Recherches HistoriqueSy 1915.

C 2
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provide a'map and census of his lands, to pay a relief ^ when

the seigniory passed into other hands except by direct succes-

sion, and after 1711, to sub-infeudate his seigniory on pain of

forfeiture ^—an obligation peculiar to Canada and one which

did much towards populating the seigniories. Grants en arriere-

fief or in sub-seigniory were few in Canada, as the seignior

preferred to grant his lands en censive or en roture. This tenure,

which was invariably ignoble, governed the holdings of the

censitaire or habitant. He was obliged to pay annually to his

seignior cens et rentes : nominal money-payments or payments

in kind or both, according to the terms of the grant. The

corvee called him to work a stipulated number of days each year,

but this he could commute for a money payment. He owed to

his seignior lods et ventes, corresponding to the relief of seigniorial

tenure and governed by the same rules, except that the amount

was only a twelfth of the mutation price. In addition, he came

under certain obligations governed by the droit de banalite, and

the seignior could compel him to make use of the seigniorial

grist-mill and bake-oven at a stipulated price. As a matter of

fact, the seigniors were lax in providing mills, and the banality

in connexion with ovens appears to have been exercised in only

one instance.^ As often as not it was the censitaires who

appealed to the governor and council for the protection of their

nghis under the droit de banalite.

Judicial powers did not necessarily accompany every seignio-

rial grant. The droit de justice, while it appears usually to

have been conferred, was an expressly given right. As a general

rule, the seignior possessed high, low, and middle jurisdiction

—

haute, moyenne et basse justice—the extent of his jurisdiction

^ The relief was also known as ' the quint ', as it amounted to one-fifth of the

mutation price of the seigniory.

^ l^dits, Ordonnances Royaux . . . , pp. 324 ff. (Quebec, 1854).

^ W. B. Munro, 'The " Droit de Banalite" during the French Regime in

Canada,' Annual Report of the American Historical Association^ 1899, vol. i,

pp. 207ff.



IN NEW FRANCE 21

had no relation to the area of his seigniory. A grant of haute

justice covered all criminal cases except against the person and

property of the crown, and it included punishment by death or

mutilation. In civil cases it was all-embracing. Moyenne

justice included lesser criminal and civil cases, and basse justice

covered all petty cases. Theoretically these rights were great,

in practice they were hardly a severe burden. There is no

recorded instance of the death penalty being imposed, and

most of the seigniors were content to let the royal courts

exercise all haute justice. The seigniorial courts usually confined

their activities to disputes over land and titles and to the many

local bickerings. Indeed, there was little encouragement for the

seignior outside a desire for power to hold courts.

It is something of a surprise that a system which was honey-

combed with decay in seventeenth-century France should be

introduced into a new country and have continued there for

more than two centuries. The seigniors of France had ceased

to carry out their obligations. The court of an all-powerful

sovereign was more attractive than provincial life, and too often

the absentee landlord's only interest in his seigniory lay in the

hard-wrung remittances from his bailiff. In Canada conditions

allowed the revival of the system in its primitive freshness, and

when we recollect the essence of feudalism, its introduction

need cause little surprise. The military protection which it

afforded was very useful to the little colony against Indians and

English, while the simple social life provided opportunity for

many of the best sides of seigniorialism to flourish. There the

seignior lived in close touch with his people—^their leader and

protector in battle, their supporter and patron in peace. His

privileges were not troublesome, and the general customs of life

and work in New France were not corrupted by the class hatred

of centuries. It is not too much to say that the introduction of

the seigniorial system gave to New France its most enduring

element. It was a source of strength for every colonizing
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scheme. ^ In some degree it took the place of municipal institu-

tions, and it gave the colony a military organization much
superior to anything which the Thirteen Colonies possessed.

Autres temps, autres moeurs. With the fall of Canada and the

gradual elimination of paternalism the system finally became

an anachronism. Sentimental attachment alone can explain

its survival till 1854, when seigniorial tenures were converted

by the parliament of Canada into a general tenure en franc aleu

roturier, free from all feudal service.^ From the constitutional

point of view the system thus disappeared from Canadian

history ; but relics of it linger, as many of the habitants did not

take advantage of the legislation of 1854 to compensate their

seignior by a lump sum, and the terms ' rentes constituees ' and
' seigniors ' can still be heard in the language of modern Quebec.

The system of French colonization was defective in theory

and practice. We are forced to make use of the threadbare

comparison between French and British methods, as it still

remains the best illustration. Both nations employed com-

panies to advance their colonial enterprises, but the inherent

difficulty with those French companies which had any pretence

to reality was their dependence on the state. They thus lacked

the creative initiative of the British type, and they were too easily

made and unmade. Time, so necessary in colonization, waited

on political and royal caprice. Even when as a royal province

New France was most successful, it was an attempt to set up in

Canada the old regime. It derived its life from above. Its

vitality depended not on roots in the native soil, but on the

benevolence of a distant despotism. Everything was organized

on a system of perpetual political tutelage. Britain, on the

other hand, cared for nothing outside commerce, and soon the

unhampered colonists outstripped the motherland in political

thinking, in independence of outlook, and in the conception of

liberty. Thus, on the one side lie political apathy, indifference

^18 Victoria, c. 3.
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to citizenship—a paternal theocracy where everything was done

for the colonists, not hy them ; on the other, the keenest interest

in the theory of government, ' a fierce democracy ', as it has been

described, a belief in popular consent, a general political self-

reliance, a wide flourishing through neglect. What New France

gained as a unit was lost in lack of initiative, and what New
England lost as a unit was recovered by those lasting qualities

which lie behind and postulate development. The lack of

initiative in New France killed its political unity for practical

purposes, and Montcalm could tell a sorry enough tale of the

closing scenes. New England's possession of initiative made

up finally for the lack of unity and brought that unity as

a certain development in the necessary hours of New England's

history. Without disparaging the statesmanship of Chatham,

the brilliant combination of Saunders and Wolfe, the more

brilliant military achievements of Amherst, and the heroic

defenders of the colony, the failure of New France lay deep in the

nature of things, independent of the devious ways of diplomacy

or of the caprice of the god of battles. The idyllic dream settle-

ments along the St. Lawrence were not made of the stuff for

endurance in a new continent, where the vigorous group-life of

Anglo-Saxon pioneers was preparing lessons in political experi-

ment destined to change the civilized world.

It may be asked, then, Why trouble to survey the constitu-

tional history of New France ? Is it not wasted energy to study

a system so lacking in permanence ? A moment's thought,

however, will show that it is impossible to understand Canadian

constitutional development without some such survey. The

complete answer will appear running through the history ; but

it may be well to note here that every important landmark in

Canadian history bears marks of New France. Indeed, there

are few other cases in the world's history where a conquered

people have left, within such a short period, so many permanent

impressions on the government set up by their conquerors. An
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isolated institution such as the shire-court may survive and

prove of extraordinary importance in constitutional develop-

ment ; but we no longer seek the origins of our greatest constitu-

tional principles or institutions in Anglo-Saxon history. At

every step in iTjiodern Canada we are forced inevitably back to

that romantic failure which in reality triumphed on the Heights

of Abraham.

[Authorities.—The most complete work on the seigniorial system has

been done by Professor W. B. Munro in The Seigniorial System in Canada :

a Study in French Colonial Policy (New York, 1907) ; Documents relating to

the Seigniorial Tenure in Canada (Toronto, 1908) ;
' The Seigneurial System '

in Canada and its Provinces, vol. ii, pp. 531 ff., with an excellent bibliography

in vol. xxiii, pp. 239 ff. The workings of the system can be followed in

J.-Edmond Roy, Histoire de la Seigneurie de Lauzon (6 vols., Montreal,

1897-1907) ; M. Benjamin Suite provides records and ordinances in ' Le

Moulin Banal ' in his Melanges Historiques, vol. v (Montreal, 1920).]



CHAPTER IV

THE ' RfiGIME MILITAIRE ', 1759-64

French colonial possessions on the North American continent

only gradually passed under the British flag ^ and the intro-

duction of British institutions was equally gradual. It is best

to postpone the constitutional history of those possessions,

known in British history as the Maritime Provinces, as it fits

in with the general discussion of representative and responsible

government, and to continue .the history under British rule

of the settlements along the valley of the St. Lawrence. After

the fall of Quebec in 1759, delay over the final peace made a

period of military rule inevitable. ^ This period, known in

Canadian history as the ' regime militaire ', did not leave

permanent marks on the development, but it is important

that it should be considered for several reasons. Round this

earliest point of contact between British officers and Canadian

civilians has gathered an unfortunate tradition which needs

examination. The actual history has become somewhat

obscured and requires disentangling. Finally, within these

years sprang up a friendship between the military chiefs and

the French-Canadians which cannot be overlooked in the back-

ground of evolution.

In 1759 General Monckton, who had assumed command of

the forces at Quebec, was granted leave on account of his

^ Nova Scotia in 1713, Cape Breton in 1758, Citadel and district of Quebec

in 1759, the remaining French possessions in 1760.
2 Mihtary rule lasted from September 18, 1759, to the establishment of

civil government, August 10, 1764. The peace of Paris was signed Feb-

ruary 10, 1763, but the introduction of civil government was delayed, because

the terms of the peace allowed eighteen months to any Canadians who might

wish to leave the country.
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wounds, and he appointed the next senior brigadier, James

Murray, military governor of Quebec, with Colonel Burton as

lieutenant-governor, until the king's pleasure should be known.^

As soon, however, as Montreal capitulated, General Amherst

issued a ' placard ' appointing Colonel Burton governor of the

administrative district of Three Rivers, and General Gage

governor of the administrative district of Montreal.^ The

arrangements of Monckton and Amherst thus continued the

three French divisions of government. Murray had already

begun his work and made his plans for the district of Quebec,

and he was not bound by Amherst's instructions to Burton and

Gage. The date and source of his appointment produced in

Quebec a type of military rule quite different from that in

Three Rivers and Montreal.

While Murray was penned within the ramparts of Quebec

in the months following Wolfe's victory, he appointed one of

his officers. Colonel Young, to act as judge in civil and criminal

cases within the city and its environs. A little later, on January

16, 1760, he extended the administrative machinery by appoint-

ing a seignior, Jacques Allier, civil and criminal judge ' for the

well-being and profit of the inhabitants of the parish of Berthier

and those lying beyond as far as Kamouraska inclusive '.^

In the following October he issued an ordinance establishing

a system of military courts.* For criminal and the more

important civil cases, as well as for petitions and requests, the

governor held a court every Tuesday. Here he might act

summarily, or he might refer such cases as he thought fit to

the ' military council ' or ' council of war ' which assembled

1 Murray to Pitt, October 8, 1759 (A. and W. I., vol. Ixxxviii) ; John Knox,

An Historical Journal of the Campaigns in North America for the years 1757--

1760, vol. ii, p. 241 (ed. A. G. Doughty, 3 vols., Toronto, 1914-16).

2 Placard from his Excellency General Amherst, September 22, 1760,

A. Shortt and A. G. Doughty, Documents relating to the Constitutional History

of Canada, 1759-1791, pp. 40 ff. (Ottawa, 1918).

^ Ibid., p. 37. * Ibid., pp. 44 ff.
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bi-weekly. All minor cases were left for trial ' to the com-

mandant of the troops in each locality ', subject to appeal

' to the military council if the case pertains thereto and there

is reason for it '. Within the district of Quebec the adminis-

tration of justice thus passed into the hands of British officers.

In Three Rivers and Montreal other arrangements were

made. When Amherst organized these administrations, he

set up courts of first instance composed of French-Canadian

miHtia officers, who were as far as possible to settle amicably

all disputes and differences and to execute justice. Cases in

which an immediate decision was not possible were to go before

the officer commanding the troops in the district. Serious

cases and all appeals were to be dealt with by the governor.^

Amherst's instructions to Burton and Gage illustrate his plan

and show the spirit in which he acted :
' Take upon you the

administration of the whole, governing the same, until the

king's pleasure shall be known, according to the military laws,

if you should find it necessary ; but I should choose that the

inhabitants, whenever any differences arise between them,

were suffered to settle them among themselves agreeable to

their own laws and customs.'

^

In October 1761 Gage reorganized the administration of his

government, dividing it into five districts with ' a chamber of

justice ' in each, composed of French-Canadian militia officers

presided over by a captain. The court sat fortnightly for civil

and criminal cases, and had powers to inflict corporal punish-

ments, to imprison, or to fine. The more serious cases, such as

felony or murder, were sent to trial before British courts

martial, which sat monthly for each group of two subdivisions*

All decisions were subject to the approval of the governor,

who might lessen or excuse the punishment, but might not

1 Ibid., pp. 40ff. ^
^ Amherst to Burton, Camp of Montreal, September 16, 1760. Colonial

Office Records, M. 216, pp. 250 ff. (Canadian Archives).
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increase it.^ In the following year Haldimand, who had

succeeded Burton at Three Rivers, organized a gimilar scheme.

Conditions are well illustrated by the fact that a proclamation

suspended the ordinary administration of justice from August 7

to September 15, in order that those in charge might attend to

their duties on the farms.^

When an estimate is made of the ' regime militaire ', it is

possible to accept the statement of a modern French-Canadian

historian :
' the archives prove that the military regime,

instead of being capricious and harsh, was gentle and paternal.'^

We can afford to neglect the sweeping attacks on the period

and such statements as that the Canadians ' spurned the booted

and spurred legalists placed among them ', preferring to settle

their disputes before the priests. The animosities of later years

have unfortunately coloured the history of this period.^ As

a matter of fact there was plenty of law ; Murray noted the

general ' litigious disposition ' of the people,^ and Haldimand

complained that his captains of militia were worried by the

extraordinary love for litigation and by the incompetence of

Canadian lawyers.^

Leaving out of consideration the private manuscripts of the

period, we find from the official documents of the time that

the predominating administrative aim was conciliation through

equity in a mixed regime of martial and French civil law.

This spirit went so far that British officers used the French

language in speech and writing when they desired to com-

municate with this downtrodden people ! ' Gage himself bore

^ G. Doutre and E. Lareau, Le Droit Civil Canadien, pp. 503 ff. (Montreal,

1872). 2 ji,ia^^ p, 533,
^ J.-Edmond Roy, UAncien Barreau au Canada, p. 70 (Montreal, 1897).
* ' Les Canadiens repousserent les juges eperonnes ', &c., F. X. Garneau,

Histoire du Canada, vol. ii, pp. 372 ff. (Quebec, 1852).
^ Shortt and Doughty, op. ciU, p. 53.

* Haldimand to Amherst, June 22, 1762, Haldimand Papers, B. 1, 192

(Canadian Archives).

' See the documents quoted and commented on in M. B. Suite, ' Le Regime
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witness to the policy. It was with high satisfaction that he

reported that during his command he had made it his constant

care and attention to see that ' the Canadians should be treated
«

agreeable to his majesty's kind and humane intentions. No
invasion on their properties or insult on their persons have gone

unpunished. All reproaches on their subjection by the fate of

arms, revilings on their customs or country, and all reflections

on their religion have been discountenanced and forbid. No
distinction has been made betwixt the Briton and Canadian,

but equally regarded as subjects of the same prince. The

soldiers live peaceablywith the inhabitants and they reciprocally

acquire an affection for each other.' ^ Murray recorded that

even those who were deceived by ' the many arrant falsehoods

and atrocious lies ' of interested persons were won over by the

' lenity, the impartial justice that has been administered '.

The general feeling between the soldiers and the inhabitants

was one of ' harmony unexampled at home '. When war and

famine had fallen hard on the people, British officers of every

rank subscribed largely for relief, and private soldiers ' threw

in their mite or gave a day's provisions or a day's pay in the

month '.2 He flattered himself that -no military government

was ever better conducted than his had been, and that he had

gained the affection and gratitude of the Canadians,^ who
themselves acknowledged that Murray and his military council

administered to them ' all the justice that we could have

expected from the most enlightened jurists '.* The seigniors

declared their love for Murray as the ' father ' and ' protector
'

of the people. They praised his charity, wise decisions, and

Militaire, 1760-1764 ' {Proceedings and Transactions^ Royal Society of Canada,
2nd series, vol. xi, pp. xxvii ff.).

1 Gage to Amherst, March 20, 1762, Shortt and Doughty, op. cit., pp. 91 ff.

2 Murray to Amherst, June 5, 1762, ifeid'., p. 80.

^ Letter Book of General Murray, vol. i, January 26, 1764 (Canadian

Archives).

* Shortt and Doughty, op. cit., p. 227. ,
•
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mildness of administration, resulting in a tranquillity which

almost made them forget their mother country.^

If there existed material for trouble, it lay in two spheres,

that of religion, where freedom was at issue, and that of finance,

where bills of exchange created difficulties. ^ When the colony

was invaded by the British, the church thundered against the

heretics and schismatics. The fall of Montreal brought an

official change, but the cures obeyed the letter and not the

spirit of the episcopal orders. There was a general suspicion

lest the freedom of religion granted at the capitulations would

be changed.^ Murray noted the importance of the problem,

and Gage analysed the state of mind with astute criticism.

A working arrangement with France over the thousands of

bills of exchange which had been issued by the French officials

to pay for the army, removed to a large extent one source of

dissatisfaction ; but from the days of the ' regime militaire
'

the fears with regard to religion never entirely disappeared.

It is significant that when, in days to come, French-Canadian

patriotism, strengthened by racial and political trouble within

and revolutions without, sought concrete expression in pro-

paganda, religion was not entirely forgotten, though guarded

and guaranteed by Act of parliament.

The ' regime militaire ' need cause no regrets to the con^

querors. It compared more than favourably with French rule

in the Palatinate and along the banks of the Rhine and with

the lot of the Acadians. For the conquered it brought a long-

desired peace, an opportunity to resent attempts at seigniorial

arrogance and ' to dispute the tithes with the cures \ Military

rule, just and equitable, made little difference to a people who
had no abstract idea of patriotism. The truth is that both in

^ Canadian Archives Report, 1888, pp. 19 ff.

2 Cf. Gage to Egremont, February 12, 1763, and Murray to Halifax,

October 23, 1763, State Papers, Q. 1, pp. 64, 250 (Canadian Archives).
3 Kennedy, Documents of the Canadian Constitution, 1759-1915, pp. 6, 10

(Oxford, 1918).
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Canada and in France, on the eve of the peace of Paris, there

were no regrets. Voltaire's plans with Choiseul and Mme de

Pompadour to force the abandonment of the colony, and his

luxurious celebration of the fact in his chateau at Ferney,

reflected the general French attitude.^ In Canada the habitants

at the hour of their abandonment found in British officers

kindly step-fathers ; and with looks half turned across the

Atlantic and half turned to the kindly conquerors, they accepted

a decision of the sword which was tempered with uniform

consideration and humanity.

[Authorities.—The most important documents are in A. Shortt and
A. G. Doughty, Documents relating to the Constitutional History of Canada,

1759-1791 (Ottawa, 1918) ; in the Haldimand Papers and the State Papers,

Q. 1-Q. 2 (Canadian Archives) ; in Doutre and Lareau, Le Droit Civil Cana-

dien (Montreal, 1872). Interesting sidehghts are found in the Letter Books

of General Murray (Canadian Archives). The main authority for the period

is Regne Militaire en Canada , . . du 8 septembre 1760 au 10 aout 1764 (Memoire

de la Societe historique de Montreal, No. 5, Montreal, 1870). Miss J. N.
Mcllwraith's Sir Frederick Haldimand (Toronto, 1904) contains valuable

material from the Haldimand Papers.]

^ See a valuable note in F. X. Garneau, Histoire du Canada, vol. ii, app. i,

pp. 719 ff. (cinquieme edition, Paris, 1920).



CHAPTER V

THE ESTABLISHMENT OF CIVIL GOVERNMENT
IN QUEBEC

The far-flung Seven Years War at last reached an official end

with the signing of the peace of Paris, February 10, 1763, and

all the French possessions in North America, except the islands

of St. Pierre and Miquelon, were ceded to Great Britain. During

the negotiations Canada was weighed in the balance against

Guadeloupe, so little were its possibilities understood.^ To

contemporary eyes it was ' a place fit only to send exiles to,

as a punishment for their past ill-spent lives '.'^ Great Britain,

however, felt the necessity of relieving the Thirteen Colonies

from the French menace which had irritated them so long, and

Canada passed to the British crown. Apart from this deciding

issue, Canada was a mere detail in an unsolved problem in

which predominated vast unsettled lands, Indian trade, and

European settlements outside organized administration.

When the British government began to turn its attention

' to the establishment of civil government in the territories

ceded by the treaty ', the efforts made to disentangle the

various difficulties were neither clear nor definite. At first, care

was mostly directed to the affairs of settlement and of the

Indians, and a proclamation was planned dealing with these

matters. Later, provisions were introduced into the pro-

clamation creating and defining four distinct and separate

governments—Quebec, East and West Florida, and the island

of Grenada—but to each was granted an identically vague

1 See an interesting discussion of contemporary opinion in W. L. Grant,

* Canada versus Guadeloupe : an Episode of the Seven Years War ' {American

Historical Review, July 1912, pp. 735 ff.).

2 General Murray's Correspondence, bundle viii (Canadian Archives).
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system of law and administration, without the sHghtest atten-

tion being paid to differences in development, population, and

political experience. The royal proclamation of October 7,

.

1763, gave Quebec its first civil government under British rule.^

The ambiguous terms of the grant and the fact that they were

due to an after-thought illustrate the initial casual interest in

the administration of the province. In the following November,

however, a commission ^ was issued appointing Murray ' captain-

general and governor-in-chief in and over our province of

Quebec in America ', and this was amplified a month later by

more detailed instructions.^ Civil government was actually

established on August 10, 1764.* Murray had thus three

documents to guide him : the royal proclamation, his com-

mission, and his instructions.

The proclamation, as far as the new province of Quebec was

concerned, merely outlined an administration for the settled

parts of New France.^ The boundaries were such that the

western country, with its trading posts extending to the

prairies and to the Mississippi valley, was left under the control

of the department of Indian affairs and outside the government

of Quebec. Executive authority was placed in the hands of

a governor and council. The former was instructed, ' so soon

as the state and circumstances of the said colon[y] will admit

thereof ', to call a popular assembly similar to those in the

^ Kennedy, op. cit., pp. 18 ff.

2 Shortt and Doughty, op. cit., pp. 173 ff.

3 Ibid., pp. 181 ff.

* See above, p. 24, note 2.

5 * The government of Quebec, bounded on the Labrador coast by the river

St. John, and from thence by a Hne drawn from the head of that river

through the lake St. John to the south end of the lake Nippissim ; from

whence the said line, crossing the river St. Lawrence, and the lake Champlain,

in 45 degrees of north latitude, passes along the high lands which divide the

rivers that empty themselves into the said St. Lawrence from those which

fall into the sea ; and also along the north coast of the Bay des Chaleurs,

and the coast of the Gulf of St. Lawrence to Cape Rosieres, and from thence

crossing the mouth of the river St. Lawrence by the west end of the island of

Anticosti, terminates at the aforesaid river of St. John.'

D
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Thirteen Colonies. Power was given to the governor, council,

and contemplated assembly to make laws, statutes, and ordi-

nances. No provision, however, was made for legislation apart

from ' the representatives of the people so to be summoned as

aforesaid '. When it is remembered that one of the main

reasons for introducing administrative clauses into such a mis-

cellaneous document was ' to increase as much as possible the

number of British and other new protestant settlers \^ the

proclamation is exceedingly indefinite. The promise of an

assembly is in itself remarkable, seeing that Murray had already

assured the government that the country was not at all ripe

for such an institution,^ but apart from an assembly no hint of

legislative power is given. The proclamation rested satisfied

with the smug assurance, ' that until such assemblies can be

called as aforesaid, all persons inhabiting in or resorting to our

said colon[y]may confide in our royal protection for the enjoy-

ment of the benefit of the laws of our realm of England '.

The judicial system was to consist of civil and criminal courts

governed by law and equity ' as near as may be agreeable to

the laws of England ', with the right of appeal in civil cases

to the privy council.

When the proclamation is submitted to criticism, it is clear

that the interval between its earlier and final form had not

provided any adequate conception of Canadian affairs. The

documents of these months disclose neither insight nor know-

ledge. To cut off the western lands from the civil jurisdiction

of the province merely helped to alienate the merchants of

Montreal and Quebec, whose business in the western trade was

Canada's strongest hold on economic prosperity. The con-

ditions thus created remained unchanged until they were

rectified in 1774 after pressure from the colonists. Nor did the

1 Lords of Trade to Egremont, June 8, 1763, Shortt and Doughty, op. cit.i

p. 142. Cf. same to Halifax, October 4, 1763, ibid., p. 156.

2 Murray to Egremont, June 7, 1762, State Papers, Q. 1, p. 23 (Canadian

Archives).
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provision for calling an assembly display any more enlighten-

ment. To set up such an institution in a province overwhelm-

ingly Roman catholic would have meant the passing of political

power into the hands of two or three hundred protestants who

alone could act as members according to the laws of England.

A racial and religious oligarchy must arise unless ' the state

and circumstances ' necessary for an assembly included the

arrival of a vast concourse of ' British and other protestant

settlers '. The regulations for the legal system bristle with

ambiguities. If they contemplated the disappearance of French

law, they were impracticable. A social upheaval, in which

the old seigniorial and contractual systems were destroyed,

alone could justify such a course. On the other hand, it would

have been a difficult problem to decide how nearly ' agreeable

to the laws of England ' a completely different civilization

could be brought without destruction.

On the negative side the proclamation w^as also weak. In

addition to the omission of a proviso fully explaining the

source of legislative power, nothing was said on the subject of

taxation. Presumably Great Britain had assumed the duties

in force in New France, but no plans were made for their

collection, and taxation remained on an unsatisfactory footing

for a decade.^ With regard to religion there was a dangerous

silence, in view of the state of mind already noted as existing

under the ' regime militaire '. Nothing was done to define the

position of the Roman catholic church. The peace of Paris

begged the issue. It promised that the king's ' most precise

and effectual orders ' would guard his new subjects in the

profession of their religion. The gracious goodwill may have

been free from guile, but the royal ministers were careful to

add a saving clause, ' as far as the laws of Great Britain permit '.

It was a nice point to decide how far the recusancy laws of

^ See Quebec Revenue Acts (14 Geo. Ill, c. 88, and 15 Geo. Ill, e. 40),

Kennedy, op. cit., pp. 136 ff., 149.

D 2
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England governed Canada. Finally, the whole proclamation

was called in question ^ by the argument that the king apart

from parliament could make no laws binding Quebec, and it

was not till 1774 that such doubts were quieted by Lord Mans-

field in Campbell v. Hall,^ That judgement not only decided

that a grant of legislative institutions such as that made by

the proclamation was irrevocable, but it established the pro-

clamation as the legal constitution of Quebec until it was

repealed, as far as related to the province, by the Quebec Act

of 1774.^ Vital as Lord Mansfield's decision is in the history

of colonial institutions, it came only after ten years of vigorous

controversy over the legality of the proclamation, and at a

moment when constitutional changes discounted its practical

importance.

The long commission and instructions given to Murray did

not entirely rectify these defects nor provide a clear scheme

of government. Both are full of regulations to govern the

future house of assembly and the future laws which it will pass.

The assembly, however, was far off
—

' impracticable for the

present '—and legislative authority was vested in the governor

with the advice of his council. The grant was not very com-

prehensive, as they could make no law which should ' any ways

tend to affect the life, limb or liberty of the subject, or to the

imposing any duties or taxes '. The governor acting on similar

advice could erect courts of justice, and could appoint judges

and justices of the peace with the goodwill of the majority of

his council. Nothing is said of the laws to be administered,

but English precedents were implied in the instruction that in

creating a judicial system consideration was to be given to

what had been done in the other colonies, especially in Nova

Scotia. In the public commission (which was published) no

1 See Maseres's memorandum as attorney-general of Quebec : Shortt and
Doughty, op. cit., pp. 257 ff.

2 Kennedy, op. cit., pp. 79 ff. ^ 14 q^o, m^ g, §3^ i^i^^^ pp, 132 ff.
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attempt was made to clear up the religious ambiguity. The
private instructions throw light on the difficulty and will be

considered later in another connexion.

The criticism which has been made of the early scheme of

government would be far from judicial, were it not for further

considerations. The defects pointed out appear after the plan

had been at work rather than at the moment of inception.

On the surface, it must have seemed an easy enough thing to

govern a people so far removed from any conception of free

citizenship. The simplicity, however, was complicated by the

fact that never before had Great Britain acquired half a con-

tinent, so to speak, in which another white race had made
colonizing experiments. To govern a conquered white race

was a problem of inexperience, and it was made all the more

difficult because they must be ruled in close relationship to

adjoining British colonists, alien in race and speech and religion,

and without rivals in political thinking. There was plenty of

room here for political, social, religious, or economic trouble.

Were this survey complete, it would have presented an outlook

difficult enough. Unfortunately there was also the ever-

irritating and complex Indian problem, and to make matters

more difficult still there were British settlers already in the

province. It may be impossible to say that the documents were

the product of studious care ; but ambiguities and defects

might well be expected when all the contemporary circum-

stances are taken into consideration.

With goodwill and courage and with affection towards the

Canadians, Murray began his task. On September 17, 1764,

he set up a system of civil courts.^ A court of king's bench was

instituted, presided over by the chief justice, in which criminal

cases and the more important civil cases were heard agreeable

to English law and to the ordinances issued under the governor's

authority. In this court all subjects were admitted as jurors

^ Kennedy, op. cit., pp. 37 ff.
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without distinction. Murray explained that he thought it

' unjust to exclude the new Roman catholic subjects ... as

such exclusion would constitute . . . two hundred protestants

perpetual judges of the lives and property of not only eighty

thousand of the new subjects, but likewise of all the military

in the province '. A court of common pleas was also set up

for the trial of lesser civil cases among French-Canadians only.

Once again Murray excused his deviation from his instructions.

A court for French-Canadians was necessary, and ' not to admit

of such a court, until they can be supposed to know something

of our laws and methods of procuring justice in our courts,

would be like sending a ship to sea without a compass : indeed

it would be more cruel, the ship might escape . . . but the poor

Canadians could never shun the attempts of designing men

and the voracity of hungry practitioners in the law. They

must be undone during the first months of their ignorance ;

if any escaped, their affections must be alienated and disgusted

with our government and laws.' ^ These arrangements were

doubtless the outcome of Murray's kindly disposition, which

unfortunately for Murray ended in his own undoing in Canada.

They illustrate, however, the indefiniteness and insecurity of

administrative provisions, which culminated in the constitu-

tional recognition of conciliation as a policy in Canadian

development.

[Authorities.—The most important documents are in A. Shortt and

A. G. Doughty, Documents relating to the Constitutional History of Canada,

1759-1791 (Ottawa, 1918) ; W. P. M. Kennedy, Documents of the Canadian

Constitution, 1759-1915 (Oxford, 1918) ; the State Papers, Q. 1, Q. 2,

and the Letter Books and Papers of General Murray (Canadian Archives).

Light is thrown on the circumstances surrounding the royal proclamation

in C. W. Alvord, Genesis of the Proclamation of 1763 (Michigan Historical

Society, 1908). The same author touches incidentally on the same subject in

The Mississippi Valley in British Politics (2 vols., Cleveland, 1917), which

also contains a long discussion, with a valuable bibliography, on the question

of the retention of Canada in 1763. The standard life of Murray, based on

a careful working of the available material, is R. H. Mahon, Life of General

James Murray (London, 1921).]

^ State Papers, Q. 62, A. 2, p. 500 (Canadian Archives).



CHAPTER VI

THE CIVIL GOVERNMENT OF QUEBEC, 1764-74

As the new scheme of government took form, it is clear that

at the beginning repression of the French-Canadians was part

of the British policy. French law was apparently abolished

by the royal proclamation. However strongly this may have

been denied five years later by Hillsborough, president of the

board of trade in 1763, there is no suggestion at the time that

his interpretation was valid.^ Quite apart from this denial,

indications of a repressive policy are forthcoming. In relation

to religion the evidence is clear. We have seen the guarded

guarantee, repeated to Murray, of the peace of Paris. His com-

mission and instructions throw light on the policy. The former ^

ordered him to accept as members of the future assembly only

those who had subscribed to the statutory declaration against

popery. In the latter ^ he was commanded to give all possible

encouragement to the erection of protestant schools, to the main-

tenance of protestant ministers, andto the provision of protestant

schoolmasters, ' to the end that the church of England may be

established both in principles and practice, and that the said

inhabitants may by degrees be induced to embrace the protes-

tant religion and their children be brought up in the principles

of it '. He was to see that the inhabitants ' conform with great

exactness to the stipulations of the treaty ' in ' professing the

worship of their religion '. The saving clause in the treaty

rendered it ambiguous, and the governor's orders ' not to admit

of any ecclesiastical jurisdiction of the see of Rome ', if carried

out, must have meant the disappearance of the reHgious organiza-

1 Hillsborough to Carleton, March 6, 1768, Kennedy, op. cit., p. 57.

2 Shortt and Doughty, op. cit., p. 175. ^ Kennedy, op. cit., pp. 32 £f.
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tion inherently necessary to the worship of the Roman catholic

church. There was also a remarkable omission. When the

French commander had asked, at the capitulation of Montreal,

that the Canadians ' be obliged by the English government to

pay their priests the tithes . . . they were used to pay under the

government of his most Christian majesty ', he was told that

the obligation would depend on the king of England's pleasure.^

The tithe had been a source of clerical income since 1663 and

had been regularly paid since 1667, under an order from the

sovereign council."^ During the ' regime militaire ' negl.ect had

set in. Murray's instructions did nothing to conciliate the

clergy in this connexion. The already existing suspicion with

regard to religion was thus increased, and the good faith of the

treaty was further questioned.

Did this evidence stand by itself it would be strong enough.

It is supported by an official contemporary interpretation of

the religious concession. Murray was informed, in the announce-

ment of his appointment as governor, that the king suspected

that the Canadians would use the liberty granted of professing

their religion to hold on to the French connexion and to combine

for the recovery of their country. The priests must be narrowly

watched, and the slightest suspicion of interference by them in

civil affairs must be punished by removal. The gift of the

treaty was a mere toleration. When, during the peace negotia-

tions, the French ministers proposed that after the grant of

' liberty of the Catholic religion ' the words comme ci-devant

should be inserted, they did not abandon the demand until

they were told that such words would be a deception and that the

laws of Great Britain must prevail.*^ The idea may still survive

1 Kennedy, op. cit, p. 10.

2 ' Un Episode de I'histoire de la Dime au Canada,' par M. Tabbe A. Gosselin

(Transactions of the Royal Society of Canada, 2nd series, vol. ix, sect, i,

pp. 45 ff.).

^ Egremont to Murray, August 13, 1763, Shortt and Doughty, op. cit.

pp. 168 ff.
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that the phrase ' as far as the laws of Great Britain permit

'

was merely a legal tag, like ' the laws of King Edward ' in the

early Norman charters ; but such valid contemporary comment

proves the unreality of the idea.

Opposition to the policy was at once apparent. Lord Mans-

field wrote to Bute's successor, George Grenville, against the

whole tenor of the administrative proposals in the royal procla-

mation.^ In Quebec the French-Canadians early petitioned'

against the probable withdrawal of concessions,^ and Murray

himself began a liberal rule with deviations from the letter of

his orders and with protests against repression. In asking for

religious privileges in Quebec, denied to Roman catholics at

home, he was specially emphatic, promising that ' perhaps the

bravest and the best race upon the globe ' would thus ' become

the most faithful and most useful set of men in this American

empire '.^ He prayed that his retirement might be granted if ' the

popish laws must be exerted with rigour ' against the people whom
he loved and admired.* In the darkest days of his recall, he was

content to defend his conduct by saying that 'he could not be pre-

vailed upon to persecute his majesty's Roman catholic subjects

in Canada ', though he thus ' displeased the little protestant

traders, who all—Quakers, Puritans, Anabaptists, Presby-

terians, Atheists, Infidels, and even Jews—^joined in protesting

against any consideration being paid to the poor Canadians '.^

Murray's attitude in this period is not isolated. His successor,

Carleton, saw in the suppression of French law an unparalleled

severity, especially as he considered that Quebec, ' barring

catastrophe shocking to think of ', would always remain pre-

1 Mansfield to Grenville, December 24, 1764, Grenville Papers, vol. ii, p. 476.
2 Shortt and Doughty, op. cit., p. 229.

3 Murray to the Lords of Trade, October 29, 1764, ihid., p. 231
* Murray to Lord Eglinton, October 27, 1764, Letter Book of General Murray

(Canadian Archives).

^ Draft answers to the Articles of Complaint, n. d., Murray Papers, bundle
vii (Canadian Archives).
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dominantly French. ^ His official dispatches are full of almost

passionate pleading against a policy which abstract justice and

local circumstances alike condemned.

The general fear and dissatisfaction resulted in a gradual

mitigation of the letter of the law. Late in 1764, Murray was

instructed that the royal proclamation should not be rigidly

adhered to in taking away ' from the native inhabitants the

benefit of their own laws and customs in cases where titles to land

and modes of descent, alienation, and settlement are in question,

nor to preclude them from that share in the administration of

judicature which both in reason and justice they are entitled to,

in common with the rest of our subjects '. Where life and

liberties were concerned ' British laws and constitution ' must

prevail.^ Within a few years French-Canadian jurors and

French-Canadian lawyers were given a legal status, and the

old land-laws were confirmed. In ecclesiastical affairs con-

cessions were finally winked at. At first, when the chapter of

Quebec elected M. de Montgolfier bishop the British government

did not recognize the election, and it was annulled at Rome,

and for a long time no formal permission could be obtained

for an appointment. Through influence in London, Murray

gradually forced the issue.^ Mgr. Briand was appointed bishop-

designate, and after personal negotiations he was informed

that the government would have no objection to his consecra-

tion and to his residence in Quebec, but would not recognize

his title as bishop. Briand was quietly consecrated at Paris. He
arrived at Quebec the day Murray sailed for England, and

quickly assumed the full episcopal authority and style.^

In time the inherent difficulties of government might have
1 Shortt and Doughty, op. cit., pp. 284, 289.

2 Dartmouth MSS., M. 383, 50 (Canadian Archives).

^ Cf. Cramahe to Murray, London, February 9, 1765, Murray Papers

(Canadian Archives). Murray had opposed Montgolfier as a man ' too

haughty and imperious '
: Doutre and Lareau, op. cit., p. 541.

* See I'abbe A. Gosselin, U^glise du Canada apres la Conquete, vol. i,

1760-75 (Quebec, 1916).
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been surmounted, had it not been for the presence in the

province of a few hundred British traders, on whom Murray

lavished the wealth of a caustic pen. Grouping them with the

adventurers who are the usual by-product of war and conquest,

he characterized them as ' licentious fanatics ', ' the most

immoral collection of men I ever knew,' ' cruel, ignorant,

rapacious fanatics ', ' wild and mad '.^ In more guarded

language Carleton described them as, on the whole, fortune-

hunters.2 When all due allowances are made for the irritation

which they caused to these two high-minded governors in

a hard and trying situation, it is well to remember that there

were among them men of honour and honesty who did not a

little to lay the economic foundations of the province. In

addition many of them had become settlers relying on the

promise of British institutions and laws. When they saw the

policy of conciliation taking form in actual administration, it

was almost natural that they should proclaim that they had

been grossly deceived. Among the best of them there was

a strain of New England puritanism which carried with it no

very happy memories either in tradition or experience of priest

or prelate. Even had their political theory been somewhat

modern, their religious affiliations would have prevented them

from displaying any tolerant spirit. Almost at once they began

to call for a house of assembly, and they soon became more

persistent in their demands, as they watched with dismay sacro-

sanct British institutions and laws recede farther and farther

from them down the full tide of concession and liberalism. For

ten years they carried on an agitation that varied from sobriety

and reason to tactlessness and folly, and included every line

of attack. To follow its course in detail is here unnecessary,

^ Murray to the Lords of Trade, October 29, 1764, Shortt and Doughty,

op. cit., p. 231 ; Murray to Burton, January 8, 1764 ; same to Eghnton,

October 27, 1764 ; The Letter Book of General Murray ; same to Shelburne,

August 20, 1766, Haldimand Papers, B. 8, p. 1.

^ Shortt and Doughty, op. cit., p. 284.
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but their demands in relation to the constitution must be

noted.

Two months after the estabhshment of civil government

the grand jury of Quebec made their presentment an occasion

for attack, and as a climax they claimed that ' as the grand

jury must be considered at present as the only body representa-

tive of the colony, they, as British subjects, have a right to be

consulted before any ordinance that may affect the body that

they represent be passed into a law '.^ Before long the mer-

chants organized their opposition, and appointed an English

barrister as their agent in London to safeguard their rights.

This agent played no small part in Murray's recall. Charges of

a personal nature were piled up. The governor was bitter in

temper, rude in tongue, and flagrantly partial. His ' almost

a total neglect of attendance upon the service of the church '

was not even counted to him as judicious righteousness. These

personal attacks only witnessed to their hatred of the man whom
they considered the fountain-head of unconstitutional govern-

ment. As a fitting conclusion to them, they once more demanded

representative institutions, ' there being a number more than

sufiicient of loyal and well-affected protestants, exclusive of

military officers, to form a competent and respectable house of

assembly ' ; and the French-Canadians might be allowed, if the

king thought fit, to vote for these protestant assembly men.^

Modern views may look on the latter suggestion as conceited

condescension. Perhaps it was not made without great travail

jd soul and dour searching of heart.

Murray was recalled in 1766,^ but his successor. Sir Guy
Carleton, did not prove any more willing to find a via media for

^ Presentment of the Grand Jury of Quebec, October 16, 1764, Shortt

and Doughty, op. cit., pp. 212 ff.

2 Ibid., pp. 232 ff.

3 Murray was recalled to England April 1, 1766. On the 7th Carleton was
appointed lieutenant-governor. He acted under Murray's official instructions

till he was appointed governor-in-chief in 1768, when he received a new set

for himself.
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the minority. When some of them submitted a rough draft for

a house of assembly and hoped that he would have no objection

to their having it signed by supporters, he told them that he had

many objections. To assemblies in the abstract he might agree,

but he failed to see how a practical experiment could be made
in Quebec. In writing to England, he maintained that the best

Canadians considered representative houses as the breeding-

place of refractory and insolent peoples, and that they did not

wish to gain the royal displeasure, as the southern colonies had

done through the misconduct of their legislatures. Carleton's

mature opinion was that in a colony ' where all men appear

nearly on a level ', a popular assembly ' must give a strong bias

to republican principles '.^ The bluntness of the governor did

not silence the disaffected. Petitions continued to rise in

ascending scale through the governor, the house of commons,

and secretary of state to the footsteps of the throne. These,

however, do not afford much light on the situation. Once

French-Canadians are claimed as being in favour of an assembly ;
^

and when the grant seemed finally denied, a request was made
that a legislative council should be appointed directly by the

king and rendered quite independent of the governor.^ Social

factors increased the discontent. The government circle looked

down on the merchant class, not merely as traders but as

democrats. The military also despised their so-called social

inferiors.^ When a merchant named Thomas Walker lost his

ear in a fracas distinguished ' by crepe masks and blackened

features ', and the administration failed to bring his supposed

military assailants to justice, the hatred grew deeper, as

Walker's fellow tradesmen believed that the government had

taken the soldiers under the shelter of their authority. The

^ Carleton to Shelburne, January 20, 1768, Shortt and Doughty, op. cit.,

pp. 294 ff.

2 Ibid., p. 490. 3 jr^^-^^^
p^ 520 ; and cf. p. 487.

* Murray to the Lords of Trade, March 3, 1764, State Papers, Q. 2, p. 377
(Canadian Archives).
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economic, social, and military life of the province combined to

give the political issues an ugly and dangerous appearance.

The attention of the British government was early drawn to

the state of affairs ; and, with the origins of the Quebec Act of

1774 in view, it is necessary to summarize the considerations

given to the constitutional problem during these years. In

1765, in answer to a request for an opinion, the law officers of

the crown reported that Roman catholics in Canada were not

under the disabilities created by the penal laws.^ A few months

later the board of trade recommended a house of assembly

elected by all the inhabitants, Roman catholic and protestant."^

In the following year the law officers advised a mixed system

of French and English law.^. All these opinions, however, were

English opinions, and the privy council decided to consult

definitely the governor, chief justice, and attorney-general of

Quebec* The reports from Canada did not reach London till

1770. Carleton left the work of drawing up a joint report to

Francis Maseres, the attorney-general, who drew up a long draft

in which he examined the advantages and disadvantages of

several methods of dealing with the legal system.^ The draft

was not at all acceptable to Carleton, who had already made

up his mind. He sent in his own report recommending the laws

of England with respect to criminal matters, and the revival

of the whole body of French civil law which was in use before

the conquest.^ The chief justice and attorney-general thereupon

sent independent reports in which they reported against Carleton

and the whole French civil code, and advised a blend of English

and French civil law.' Meanwhile, the board of trade had again

reopened the matter and presented on July 10, 1769, another

1 The Attorney-General and Solicitor-General to the Commissioners for

Trade and Plantations, Jmie 10, 1765, Shortt and Doughty, op. cit., p. 236.

2 Board of Trade to the King, September 2, 1765, ibid., pp. 247 ff.

3 Report of Attorney-General and Solicitor-General, April 14, 1766, ibid.,

pp. 251 ff.

4 Ihid., pp. 285 ff.
s Ibid., pp. 327 ff.

6 Ihid., pp. 369 ff. ' Ibid., pp. 370 ff.



QUEBEC, 1764-74 •
• 47

report far in advance of any previous opinion, in which they

recommended the creation of a house of assembly with French-

Canadian members for the rural constituencies.^ This report

was sent to Carleton under orders of the closest secrecy.

It might appear that the ground was now pretty well covered

and that the time for action had come. It is hard, however, to

believe that the ministry was serious in all its promises of

a speedy quietus to the uncertainties and doubts and fears. The

endless tangle w^as once again pulled to pieces by the solicitor-

general, the attorney-general, and the advocate-general,^ the

two former leaning to Carleton, the latter to Maseres, both of

whom had returned to England and were making themselves

felt. In Canada Cramahe carried on the government, where the

British continued to agitate and added to their old methods

' American ideas in regard to taxation ', secretly urging that

the British tyranny against the southern colonies could only

be averted from Quebec by a house of assembly.^ Memorials

from the French-Canadians reached England early in 1774,

which anticipated with too suspicious accuracy the final

decisions of the Quebec Act—no assembly, a council, extended

boundaries, French civil law. Maseres claimed that these

petitions actually became the foundations of the Act.* It may
be thatthey were inspiredfrom sources which Maseres's Huguenot

honesty least suspected.

Almost a veil of secrecy falls over the developments which

culminated in the Quebec Act of 1774. It may never be

possible to reconstruct the history as the new constitution

passed through many drafts to its final shape. Carleton

undoubtedly stands behind the scenes, which assume a strange

interest when we remember that the Act was born amid the

rumbling thunders of the coming American revolution. The

1 Ibid., pp. 377 ff. 2 jijicl,^ pp, 424 ff.

^ Cramahe to Dartmouth, July 15, 1774, ibid., pp. 503 ff.

* Ibid., p. 504, note 2.
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first great colonial empire, grown to manhood, was shaking its

strong locks and stretching its fierce limbs to put to test newer

principles, at a moment when the youngest child of empire

—

weary with political, religious, and racial struggle—was waiting

in almost hushed melancholy the fiat of its foster-mother.

Tears and hopes centred round Carleton. His dispatches

during these years have not been studied here, as they fit more

naturally into a discussion of the origins of the Act ; but he was

at once the most loved and the most hated man, the hero and

the villain of the piece.

In attempting to form a critical estimate of this period, the

most striking point is the constitutional uncertainty. The

governor did not know his powers ; the merchants did not know

if they had been deceived ; the noblesse did not know their

rights ; the Roman catholic church did not know its status ;

the habitants were encircled in a gloom of apathetic doubt. As

for the judicial system, it was an almost inexplicable tangle. To

determine at any given moment the exact body of laws in force

would have tantalized the most penetrating jurist. Even the

organization of the council was in debate. In the actual affairs

of everyday life there was no efficiency. There were many
honourable and blameless officials, but there were also many

ill trained in law and affairs and ignorant of French. They

added greed and cunning to their incompetency. Anxious

hours were spent over institutions when men were needed. The

early local justices appointed after 1764 proved so tyrannical

and useless that Carleton tried to curtail their powers.^ A
system of fees prevailed which encouraged litigation and

discounted equity. So chaotic was the state of affairs that the

French-Canadians looked back with regret to the ' excess of

kindness ' during the ' regime militaire '.^

The self-evident desire of Great Britain to treat the province

as one of the colonies was also a source of weakness. The

1 Shortt and Doughty, op. cit., pp. 401 ff. ^ Ibid., p. 507.
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very liberties so dear to eighteenth-century Englishmen, and

promised with such lavish profusion, were strangely unsuited

to a Roman catholic people, heirs to the apathy born of pater-

nalism and still children in political development. To recast

the people of New France was too great a task ; to make them

potential co-heirs with their British fellow citizens to institu-

tions, laws, and systems which they did not understand was to

court confusion ; to attempt assimilation was to accentuate

differences. The royal proclamation, though practically futile,

hung over the heads of the French-Canadians, a political sword

of Damocles. To the British in the colony it represented

a broken treaty, a scrap of paper, an ideal to strive for, a

promise to be fulfilled. * Even the good intentions of men like

Murray and Carleton only paved the via dolorosa to a consti-

tutional calvary. When at last courage was stiffened by other

circumstances, it was little wonder that the Quebec Act was

grimly entitled ' An Act for making more effectual provision for

the government of the Province of Quebec in North America '.

[Authorities.—The important documents are in A. Shortt and A. G.

Doughty, Documents relating to the Constitutional History of Canada, 1759-

1791 (Ottawa, 1918) ; W. P. M. Kennedy, Documents of the Canadian Con-

stitution, 1759-1915 (Oxford, 1918) ; Egerton and Grant, Canadian Con-

stitutional Development (Toronto, 1907) ; The State Papers, Q. 2-Q. 10

(Canadian Archives) ; The Letter Books of General Murray, and The Murray
Papers (Canadian Archives) ; The Dartmouth Papers (Canadian Archives).

The publications of Maseres are important, especially A Collection of Several

Commissions . . . relating to the state of the Province of Quebec (London, 1772)

;

An Account of the Proceedings . . . to obtain a House of Assembly (London,

1775) ; Additional Papers concerning the Province of Quebec (London, 1776).

W. S. Wallace, The Maseres Letters (Toronto, 1919), contains valuable material

T. Chapais, ' Notre Question religieuse en 1764 ' in Le Parler Franrais

December 1917, pp. 145 ff., is suggestive and valuable.]



CHAPTER VII

THE QUEBEC ACT, 1774

The serious consideration of a new constitution for Quebec

appears to have been begun during the closing months of 177S.

Voluminous as the early reports were which have just been

considered, prolific as the promises had been since 1766 that the

government of the province 'would soon be settled, there is

reason to believe that the mass of material was not critically

digested till within a few months of the introduction of the

Quebec Act. It was not entirely irresponsible opposition which

made Townshend twit Lord North on a delay that had issued

in anarchy and confusion.^ However, when the subject was

actually taken up, there was plenty of legal opinion, and much

correspondence and consultation between the ministry, Carleton,

Maseres, Chief Justice Hey, and William Knox, under-secretary

of state for the colonies, a man of considerable experience in

English and American affairs. The bill passed through many

hands and appeared in many forms before it was introduced

on May 2, 1774, in the house of lords.^ Only a*few members of

either house thought it worth their while to remain in London to

take part in or to listen to the discussions, and the bill received

the royal assent on June 22. During its progress through the

house of commons important debates took place which will be

considered later in connexion with the origin of the Act. For

the moment it is only necessary to remark that Carleton's ideas

largely prevailed in the new instrument of government.

* J. Wright, Cavendishes Debates . , . on the Bill for making more effectual

provision for the Government of the Province of Quebec (London, 1839), pp. i ff.

These debates are partially in Kennedy, op, cit., pp. 86 ff., and in Egerton

and Grant, op, cit., pp. 23 ff.

* See the various drafts in Shortt and Doughty, op. cit., pp. 535 ff.
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If the Quebec Act of 1774 ^ is considered merely in its enact-

ments and apart from everything else, generosity is written

large over it. The Act might almost be summed up in the words

of Burke :
' with regard to state policy . . . the preservation of

their old prejudices, their old customs by the bill, turns the

balance in favour of France. The only difference is, they will

have George the third for Louis the sixteenth.' ^ The proclama-

tion of 1763 as far as it applied to Quebec was revoked. A house

of assembly was deemed inexpedient, and a nominated council

was set up to assist the governor in legislation and in administra-

tion. A modified oath rendered it possible for Roman catholics

to be admitted. The whole body of French civil law was^e- \/f^^^^

revived. The Roman catholic church was given a legal status ^ ^ '

^^^'^

by the provision that tithes could be collected from its members P'

by due process. This provision and the new oath seriously

modified the Elizabethan Act of supremacy which guarded the

religious grant. The regulations for taxation supplementary

to the Act were embodied in a statute of the following year and

only imposed duties analogous to those under the French

regime.^ Explicit conciliation may not have been intended,

but the duties were less obnoxious to the French-Canadian

than to the British element, who had already begun to dis-

seminate ideas in the matter of taxation similar to those which

had gained force in the Thirteen Colonies, and were threatening

disintegration.* Under the proclamation of 1763 there was

evidently an intention of creating a government for the trading

country of the west, which, as a matter of fact, remained for ten

years without any formal administration. Labrador, Anticosti,

and the Magdalen Islands had been included under the govern-

ment of Newfoundland. The fishing and fur-trading interests in

Quebec protested against this arrangement, and economically

1 Kennedy, op. cit., pp. 132 ff. (14 Geo. Ill, c. 83).

- Cavendish, op. cit., p. 289.

3 Kennedy, op, ciU, pp. 136 ff. (14 Geo. III. c. 88).
* See above, p. 47.

E 2
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much might be said in favour of a reconstruction of the boun-

daries. In spite of opposition from the secretary of state for the

colonies, the Quebec Act reannexed Labrador to the province,

and extended the boundaries to include not only modern

Ontario but the limitless country indefinitely bounded by the

Ohio and Mississippi rivers and by the territories of the Hudson's

Bay Company.^ There is concession here, for the intention, as

will appear later, was to preserve the western hinterland as

a vast French and Indian reserve to the exclusion of other

settlers.

The m'achinery of government set up by the Quebec Act and'

amplified by instructions to the governor ^ was practically that

^ ' All the territories, islands, and countries in North America, belonging

to the crown of Great Britain, bounded on the south by a line from the

Bay of Chaleurs, along the Highlands which divide the rivers that empty
themselves into the river St. Lawrence, from those which fall into the sea,

to a point in forty-five degrees of north latitude on the eastern bank of the

river Connecticut, keeping the same latitude directly west through the

Lake Champlain, until in the same latitude it meets the river St. Lawrence ;

from thence up the eastern bank of the said river to the Lake Ontario ;

thence through the Lake Ontario and the river commonly called Niagara ;

and thence along by the eastern and south eastern bank of Lake Erie, follow-

ing the said bank until the same shall be intersected by the northern boundary
granted by the charter of the province of Pennsylvania, in case the same shall

be so intersected ; and from thence along the said northern and western

boundaries of the said province until the said western boundary shall strike

the Ohio : But in case the said bank of the said lake shall not be found to be

so intersected, then following the said bank until it shall arrive at that point

of the said bank which shall be nearest to the north-western angle of the

said province of Pennsylvania, and thence, by a right line, to the said north-

western angle of the said province ; and thence along the western boundary
of the said province, until it strike the river Ohio ; and along the bank of the

said river westward to the banks of the river Mississippi and northward to

the southern boundary of the territory granted to the Merchants Adventurers

of England trading to Hudson's Bay ; and also all such territories, islands,

and countries which have, since the tenth of February 1763 been made part

of the government of Newfoundland—be . . . annexed to and made part and
parcel of the province of Quebec as created and established by the . . . Royal
Proclamation of the 7th October 1763.' For an interesting discussion of the

western boundaries, see D. Mills, A Report on the Boundaries of Ontario,

pp. 1 ff. (Toronto, 1873).

2 Shortt and Doughty, op. cit,, pp. 594 ff.



THE QUEBEC ACT, 1774 53

of 1763. An assembly was shelved with no promises for the

future. The council was increased from twelve members to not

more than twenty-three and not less than seventeen, a new oath

widening the choice of members. The only organic change was

made in differentiating the executive and legislative functions

of the council. Carleton was instructed ' that any five of the

said council shall constitute a board of council for transacting

all business in which their advice and consent may be requisite,

acts of legislation only excepted '. He interpreted this order as

justifying him in creating a kind of inner circle or ' privy

council ' as he called it, to whom he entrusted all administrative

work to the exclusion of the other members.^ The chief justice,

Peter Livius, challenged the arrangement and protested that

the instruction was permissive, and that every member had

a right to a summons whenever the council sat. A snub and

dismissal were the governor's answer to the strict legalist.^

Livius appealed to the British government, which decided in

1779 in his favour.^ The decision forced the hand of Carleton's

successor, Haldimand, who had continued the practice. In

spite of the fact that he had been ordered to desist,"^ he raised

the question ' whether every measure of government ought to be

exposed and laid open to the mixture of people which compose

our council '.^ His purity of intention did not prevent him

from receiving a severe rebuke and further peremptory orders.^

The executive or privy council disappeared from history. In

fact the distinction between the executive and legislative

functions of the council remained, for while only five members

were necessary for executive business, the presence of half the

members was necessary for legislation. The legislative powers,

1 Ibid., p. 702.

- For the history and documents of this and other disputes see WilHam
Smith, ' The Struggle over the Laws of Canada, 1763-1783 ' (Canadian

Historical Review, vol. i, pp. 167 ff.).

3 Shortt and Doughty, op. cit., pp. 698 ff. * Ibid., pp. 704 ff.

^ Haldimand to Germain, September 14, 1779, State Papers, Q. 16. 2, p. 591

(Canadian Archives). ^ Shortt and Doughty, op. cit., p. 724.
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however, were not wide. It could issue no ordinance touching

religion, and could inflict no greater punishment than fine or

imprisonment for three months. In taxation its authority was
^/^itr ' ^ ^ -r^limited to levying taxes for public roads or buildings

—
' gather-

*Ci'/J ^^S stones from one place, and piling them up in another', as

Q^ ^the southern colonists described the ' insulting ' limitation.^

^Jih^r^*^^^ The provisions relating to the law need careful attention.

? British criminal law and French civil law were imposed on

the province—Carleton's suggestion of 1769 ^—^the latter being

substantially the Coutume de Paris, modified by the edicts and

amendments of the governors and intendants of New France

and amplified by French legal authorities.^ Its provisions

governed not merely land tenure, marriage, inheritance, and

dower, but trade and commerce. Thus the prosperous business

interests of the colony, largely in British hands, passed under a

French code. The Act provided that ' in all matters of con-

troversy, relative to property and civil rights, resort shall

be had to the laws of Canada . . . and all causes that shall be

hereafter instituted . . . shall, with respect to such property and

rights, be determined agreeably to the said laws and customs of

Canada, until they shall be varied or altered by any ordinances

that shall, from time to time, be passed by the governor ... by

and with the advice and consent of the legislative council '.

The criminal law of England was to govern criminal cases, until

amended by the governor and council. Lord North in defending

the civil and criminal codes said that they were merely a general

basis,* and that the local machinery of government could

change them to suit the province ; and Carleton, in his examina-

tion at the bar of the house, stated that he considered there

1 Kennedy, op. cit., p. 141. ^ g^e above, p. 46.

3 The Coutume de Paris was the French civil law codified in 1510. It had

been introduced by royal arret into New France in 1664. See W. B. Munro,
' The Custom of Paris in the New World ' {Sonderabdruck aus Juristische Fest-

gabe des Auslandes zu Josef Kohlefs 60. Geburtstag, pp. 132 ff.). Stuttgart :

F. Enke.
* Cavendish, op. cit., p. 11.
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would be no objections by the French-Canadians to alterations

in respect to trade and commerce, provided the changes were

explained.^ In Carleton's instructions there is a distinct and

more explicit continuation of the enactment and of North's

comment on it. The governor and council were asked to con-

sider whether ' the laws of England may not be, if not altogether,

at least in part the rule for the decision in all cases of personal

actions grounded upon debts, promises, contracts and agree-

ments whether of a mercantile or other nature ; and also of

wrongs proper to be compensated in damages ; and more

especially where our natural-born subjects of Great Britain,

Ireland, or our other Plantations residing at Quebec, or who may
resort thither, or have credits or property within the same, may
happen to be either plaintiff or defendant in any civil suit of such

a nature '. The instructions went farther. The writ of habeas

corpus, so vigorously contended for and so vigorously opposed

at the passing of the Quebec Act, was recommended for adoption

to the legislature of the province.^

It is obvious that there was created a loophole for the

British in the colony. That there was not substantial legis-

lation on their behalf is true, but the debates and royal

instructions are not obscure and prove that the general principle

laid down in the constitution was capable of modification on

the spot. The scheme was this : an assembly could not be

granted ; English criminal law was a good foundation ; French

civil law was just, considering the local conditions ; changes

could be made by the governor and council of the province

—

the system was not rigid. So clear was the purpose that

Carleton was ordered to communicate to his council at once such

of his instructions as required their advice and consent.^

Carleton's course is confusing. He did not immediately

publish the full Act, but merely inserted in the Gazette an

abstract which left the impression, so dear to popular histories,

1 IMd,, pp. 106 ff. 2 Kennedy, op. cit., p. 152. ^ jr^^-^,^ p. 150,
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that the laws were Enghsh criminal law and French civil law,

with no elasticity or avenue for change. He busied himself in

reporting to England the gratitude of the ' new subjects ' and

the suspicious proceedings of the traders.^ The colonial secretary

assured him of the king's goodwill to the disaffected, who would

doubtless be reconciled when they heard and understood the

complete plan.^ When at length he published the full Act, he

made no effort to explain its implications. When military

^exigencies allowed the council to meet for the first time in

August 1775, he did not disclose a line of his instructions as

ordered. The council was also left in blissful ignorance of the

fact that the governor had in his possession a draft ordinance

which had been approved by the British government. This would

have satisfied the merchants and would have aroused no popular

disapproval, as it permitted facts to be decided by juries, or if

both parties preferred by the judges.^ When the American

revolution again allowed a council to be called in 1777, juries

were ruled out, and the English law of evidence allowed. Livius

broke another lance with the governor over the concealed

instructions, but Carleton remained obdurate, for he knew that

he had his council well in hand. The whole question was

reopened under Haldimand, who was reprimanded by the

British government for following Carleton's proceedings and

ordered to communicate the necessary instructions, which he did

in August 1781. The date is significant. The policy was too

late. The army of Cornwallis was marching to its fate at York-

town, with the old Enghsh tune of the surrender, ' The world

turned upside down ', already haunting the October air. The

importance of the episode may not appear at the moment, but

when it is linked up later with a consideration of the Quebec Act

as a whole, it will assume a distinct place in the historical

interpretation.

1 Shortt and Doughty, op. cit, pp. 586 ff. 2 ji,id,^ pp. 535 ff.

3 ji^i^^ pp^ g37 ff.



THE QUEBEC ACT, 1774 57

The provisions granted in the Act to the Roman cathoHc

church are remarkable, when the legal disabilities in England

are recalled. Although the church of England became the

official church of the colony under very direct governmental

control, the Roman catholic church was placed on an almost

equal footing. The freedom of worship promised by the peace

of Paris was once more granted. The condition attached was

no longer vague, for the saving clause guarding the king's

ecclesiastical supremacy disappeared in the legalizing of the

clerical rights and dues, and in an oath which modified the

Elizabethan model. It is true that the royal instructions to

Carleton ordered that the Roman catholic bishop and priests

should exercise their offices only under licence from the governor,

and that he should remember that only toleration was granted

and not ' the powers and privileges of an established church '.

All appeals to the Vatican were prohibited, but this regulation

was neglected from the beginning. There was no religious

hatred for many a day to come, and Roman catholics and

protestants shared the parish churches for their respective

services. With this background it is now possible to discuss the

origins and wisdom of the Act.

Looking at the history superficially, it would seem that there

had been much anxiety over the government of Canada from

the earliest days following the peace of Paris down to the

Quebec Act itself. The state papers and dispatches are many,

the official reports on conditions and possibilities are numerous.

The question appears to have been considered from varied

angles by varied minds. A priori there were reasons for a new

constitution. The old one had been a dead letter, and had

never been carried out. It was a bone of contention, a legal

stumbling-block, a fly in the administrative ointment. It thus

seems possible to say that the Quebec Act was a reasoned

culmination to a series of carefully matured discussions, and that

it represented a generous working foundation for a very much
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needed new government. The debates largely bear out this

conception. Lord North emphasized again and again that the

scheme was the only one possible under the circumstances. The

attorney-general execrated the idea of imposing on the con-

quered the complete institutions of the conquerors, as such an

act would involve misery and slavery. The happiness of the

Canadians was at stake. Barbarity and tyranny alone could

descend to the theft of customs, religion, and laws. It certainly

looks like a remarkable miracle to find men traditionally tory

and reactionary handing out to a conquered people, of a race

historically hostile to Great Britain and of a religion condemned

by bell, book, and candle in scores of British statutes, such

a charter of liberties at the close of the eighteenth century. It

may be granted that the Act was generous, even miraculous.

The student of history, however, must ask if the generosity was

logical and spontaneous, if the suspension of the laws of party

politics arose from an overwhelming conviction that Canadian

conditions were such that the government bill appeared the

only solution. The Quebec Act requires more than an emotional

surrender even to a political miracle. There are other points

of view which must be considered in attempting a balanced

judgement.

We know that the reports were practically pigeon-holed for

years and were only considered in relation to practical politics

late in 1773. We know when the Act assumed its final form,

almost every legal and expert opinion was rejected, and

Carleton's ideas were almost completely incorporated. It is

necessary to trace the causes behind these facts. Carleton

undoubtedly, with Murray and Cramahe, was always well dis-

posed to the French-Canadians. He, with his brother governors

and administrators, looked on their conquest as a mere accident

in a wider and more complicated issue than colonial jealousies.

Through no fault of their own they were treated as pawns on the

chessboard of European diplomacy. Carleton, however, was
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a practical soldier, and he had no training in political thinking.

There is no need to discount his soldierly and gentlemanly

kindness to the conquered, in making a study of his relations to

the problem of government which was forced upon him. He was

too matter of fact in action to be misled wilfully by sentiment.

All along he appears to have had definite opinions on the

Canadian situation, which time and experience developed

along their initial lines. As early as 1767 he had begun to

relate Canada to the world, and to see the strategical position

which the province would hold should the southern colonists

prove recalcitrant.^ The defences of the country and the

guarding of communications with New York assumed serious

proportions in his mind, and already he heard thousands of

troops march at the beginning of a colonial war. While Carleton

had his mind fixed on what appeared to him the only vital issue

as far as Quebec was concerned, he was informed that the

cabinet was seeking light on a new parliamentary constitution

for the province, especially in connexion with the blending of

laws to satisfy all the inhabitants.^ His official report has been

considered and was probably tied up in red tape with its fellows.

His correspondence, however, was not overlooked. Here we

find that official report amplified and explained. To a mind full

of a military situation the cabinet brought a political problem,

and in all the dispatches that follow, that problem is seen through

the eyes of a soldier, who anticipated a war in which he and the

province over which he presided would play perhaps a decisive

part.

Believing that the request *for light was firmly based on the

idea of retaining Canada, he proceeded to show how he would

guard that wish. Canada must be fortified, and the military

establishment placed on a war footing. He attached much im-

portance to the possibility of a French-Canadian army ; at any

1 Carleton to Gage, February 15, 1767, Shortt and Doughty, op. cit., p. 280.

2 Shelburne to Carleton, June 20, 1767, ibid., p. 281.
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rate the noblesse must be held, owing to theh^ influence over

the common people. The British element were unstable and

fluctuating, and the province would remain predominantly

French. If proper preparations were not made for war, a French

alliance against England might make British rule precarious.^

A little later, he again wrote home what is confessedly a

continuation of his previous dispatch.^ He blamed the entire

constitutional scheme of 1763, and he outlined a political back-

ground for his military policy. There was no consideration ' of

all the inhabitants ' in it. The old scheme was an imparalleled

severity by a conqueror, and the only just way out of the dis-

grace was to repeal every regulation and to restore ' Canadian

laws almost entire '. A month later he harped back to his two

previous dispatches.^ If the military proposals were carried out,

he believed he could hold the province ; but the interests of

Great Britain would only be half advanced ' unless the Canadians

are inspired with a cordial attachment and zeal for the king's

government ', and this attachment would come through con-

cessions. Regiments of Canadian foot would materially help.

Offices and councillorships must be opened to the French-

Canadians, who, however, did not desire assemblies and their

factious offspring. The dispatches were not unread. The

secretary of state for the colonies informed Carleton that the

king approved of ' his every sentiment '—military plans,

French law, and administrative places for the Canadians—and

desired him ' to prevail upon them to suffer patiently those

delays which are unavoidable ' in making changes at such a dis-

tance.* A summary of the French laws accompanied Carleton's

next communication,^ and his ideas began to gain wider

1 Carleton to Shelburne, November 25, 1767, Shortt and Doughty, op. ciL,

pp. 282 ff.

2 Same to same, December 24, 1767, ibid., pp. 288 ff.

^ Same to same, January 20, 1768, ibid., pp. 294 ff.

* Hillsborough to Carleton, March 6, 1768, ibid., pp. 297 ff.

s Carleton to Shelburne, April 12, 1768, ibid., pp. 299 ff.



THE QUEBEC ACT, 1774 61

adherence. He was promised that in the drawing up of a new

constitution toleration for the Roman cathoHc church would be

given serious attention ; meanwhile the ' new subjects ' must

receive from the governor the necessary protection in the

exercise of their religion.^ Nor need he worry over the future

;

parliament had passed a resolution ' to preserve inviolate the

supreme authority of the legislature of Great Britain over all

parts of the British Empire '.^ On his side, Carleton felt sure

that the Canadians would not intrigue with France. Fears,

however, troubled him.^ France might throw in her lot with the

colonies ' in their independent notions ', and the fate of America

might be determined in Canada. Many of the seigniors desired

to serve in the army. In the past ' we have done nothing to

gain one man in the province '. The Canadians must be

attached by being admitted to offices of trust. Once again

approval followed. The necessity of giving the Canadians

reasonable share in the new government would not be over-

looked; faction and prejudice, however, might hinder their

employment in military service.* Almost at once Carleton pro-

posed the immediate inclusion of some twelve Canadian

seigniors in the council ; but so anxious had he become over

the situation that he desired leave of absence to discuss the

whole matter personally with the government.^ A year and

a half elapsed before he was able to leave Canada, and the

correspondence continued in the old strain. Carleton urged

conciliation and fortifications ; the ministry promised conces-

sions and approval ^ and desired him to remain in Canada

1 Hillsborough to Carleton, October 12, 1768, ibid., pp. 325 ff.

2 Same to same, November 15, 1768, State Papers, Q. 5. 2, p. 839 (Canadian

Archives).
3 Carleton to Hillsborough, November 20, 1768, Shortt and Doughty,

op. cit., pp. 326 ff.

* Hillsborough to Carleton, January 4, 1769, State Papers, Q. 6, p. 3 (Cana-

dian Archives).
5 Carleton to Hillsborough, March 15, 1769, ibid., p. 34.

« Same to same, May 9, 1769, ibid., p. 63 ; Hillsborough to Carleton,

May 13, 1769, ibid., p. 12.
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until the privy council had matured some plan.^ When leave

was at length granted, he was assured that nothing would be

done until the Canadian point of view had been considered with

his presence and assistance.^ Carleton was in England over

three years before real purpose of action was manifested b}^ the

government, and it may well be asked why the ministry at

length took the matter up in earnest late in 1773. It is not

unreasonable to suppose that Carleton, who all along had built

up a political structure for Canada on a military foundation,

was driving home to them the significance of the Virginia

Resolves, Townshend's ' preamble ', the Boston Massacre and

Tea Party, and the Committees of Correspondence. He had

become obsessed with ' the colonial disturbances ', and the

development in political thinking which his civil experience

had brought to him was coloured by them.

It is impossible then to isolate the Quebec Act, unless the

history of the North American continent from 1766 to 1774 is

to be considered as consisting of water-tight compartments.

Carleton's dispatches, his policy, and its manifest influence on the

Act were all part of a larger problem. Nor do they stand

isolated. The complete motives behind the extension of the

boundaries are obscure ; but, in addition to economic pressure

from Quebec, American affairs figure in them beyond a doubt.

lu the draft stages, Hillsborough objected to any legislation

on the boundaries as tending to make the westward country

Roman catholic and French, and objectionable to the British.^

During the debates the challenge was frequently thrown out

and as strongly denied that the object was to encircle the

Thirteen Colonies.* William Knox, the under-secretary for the

colonies, maintained that the object was to preserve 'the whole

of the derelict country . . . under the jurisdiction of Quebec . . .

1 Hillsborough to Carleton, July 15, 1769, State Papers, Q. 6, p. 67.

2 Same to same, December 1, 1769, ibid., p. 127.

^ Shortt and Doughty, op. cit., pp. 551 ff.

^ See, for example, Cavendish, op. cii., pp. 17, 26, 42, 58, 73, 189, 196, 242.



THE QUEBEC ACT, 1774 , 63

with the avowed purpose of excluding all further settlement

therein '.^ It is possible to say, with Barre, that there was in the

boundaries ' something that squints and looks dangerous to the

inhabitants of the other colonies ', and to share Burke's fears of

' a line of circumvallation ' and the establishment of a ' siege of

arbitrary power '.^

The evidence for the relation of the Quebec Act to the

American revolution can be further strengthened. Lord North

declared that the Act was brought in because ' His Majesty's

message recommended parliament to take up the subject '.

When the king's message of March 7, 1774, is examined, we find

that he called upon the house of commons ' to enable him

effectually to take such measures as might be most likely to put

an immediate stop to the present disorders in North America,

and also to take into their most serious consideration what

regulations and permanent provisions might be necessary to be

established for better securing the just dependence of the

colonies on the crown and parliament of Great Britain '. The

prime minister deliberately associated the Quebec Act with the

four other ' intolerable acts ' passed against ' the present

disorders '. The invitation which the first Continental Con-

gress sent to the inhabitants of Quebec can be laughed at with

its appeal to forget differences of religion and to join the cause

of liberty against the new inquisition.^ War propaganda makes

poor historical material ; but it is impossible lightly to dismiss

the reference to the Quebec Act in the ' Address to the People

of Great Britain ' from the same congress. William Knox

1 William Knox, The Justice and Policy of the late Act of Parliament for
making more effectual provision for the Government of Quebec asserted and
proved, and the Conduct of the Administration respecting that Province stated

and vindicated, p. 20 (London, 1774) (Canadian Archives).

^ See an interesting pamphlet by Thomas Bernard, An Appeal to the

Public ; Stating and considering the Objections to the Quebec Act, pp. 51 ff.

(London, 1774) (Canadian Archives). Bernard is very explicit in his view of
the motives governing the boundaries.

^ Kennedy, op. cit., pp. 139 ff.
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loyally supported the government as long as he was in office,

and wrote, as we have seen, a defence of the Act ; but he

secretly agreed with Carleton that the new constitution was

a necessary piece of legislation owing to the coming storm. In

later life, however, when passions were hushed, he opened the

door to the secret chamber of British policy.^ To Chatham,

who had expressed a fear in the house of lords that the bill

would ' finally lose the hearts of all his majesty's American

subjects ',2 a pamphlet was addressed by a writer well acquainted

with the government's policy, in which honesty is more evident

than party shrewdness. The policy was stated boldly :
' But

there is another consideration which makes the affection of the

Canadians still more desirable—^I should be afraid to mention

it if your lordship had not proclaimed it already—it is the

present state of Boston. Should, my lord, (which God avert)

a fatal necessity arise (as your lordship has has [sic] been too

apt both to prognosticate and to advise) to coerce America, do

you wish, in that melancholy event, to combine the heart of

the Canadian with the heart of the Bostonian ? Was Canada

now in the possession of France, and should the Bostonian

resolve upon rebellion, there can be no doubt whither he would

look for support and for encouragement. But the loss of that

hope may happily dispose him to better thoughts.' ^

The purpose of the Act thus takes on another aspect than

that of generosity and goodwill, largely though these un-

doubtedly figured in it. North and his advisers make it plain

^ William Knox, Extra Official State Papers, addressed to the Right Hon.

Lord Rawdon, &c. (London, 1789) (Canadian Archives). Knox's pamphlet

throws important light on colonial policy in general and on the boundaries

in particular (see pp. 43 ff.).

^ Chatham Correspondence, vol. iv, pp. 351 ff.

^ A Letter from Thomas Lord Lyttelton to William Pitt, Earl of Chatham, on

the Quebec Bill, p. 19 (New York, reprinted 1774). This pamphlet was
attributed to Lord Lyttelton by the colonists. It was published at first

anonymously in London. Its real author appears to be Sir William Meredith,

a privy councillor, who was fully acquainted with the imperial policy.
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that the colonists were not quite undeceived in including it

among the oppressive acts, and Knox discloses the whole

spirit of the scheme. Canada was to be a military base, held

quiet by an endowed church, a vast hinterland, a satisfied

noblesse, a recognized priesthood, French civil law, and a dis-

ciplined and obedient population. The policy of Governor

Carleton became the policy of the British cabinet. We can now

understand why Carleton hid his instructions during the

crucial days in Canada. He intended that no concessions

should be made to the British, for fear especially of offending

the seigniors on whom his reliance was placed.

The debates on the Act do not ring entirely true. Of the

motives, origin, and objects of the bill, the ministry had no

adequate explanations. Every single report on the state of

Quebec by the experts and law officers was refused to the house

of commons, and on two occasions specific votes for them were

negatived.^ That the government intended to make Canada

a French province is the one thing clear. The motive, however,

has been misinterpreted. In the light of the evidence available

it is at present reasonable to conclude that the main idea seems

to have been the continuation under another crown of the

old French threat against the southern colonies. The loop-

holes in the Act in favour of the British settlers do not cut

across this policy. It was possible to say that the best had been

done in a complicated issue, that the vast majority had been

considered ; but if the future changed the conditions, there

was an escape for the minority. It was quite the correct thing

for the king to assent to the Act as ' founded on the clearest

principles of justice and humanity '. But Carleton knew that

in all probability he would return to Canada as civil governor

and would control the situation. He had no disposition to dis-

close or to attempt concessions to the British. Even when he

was most suspicious, most afraid, most contemptuous of their

'^ See Cavendish, op. cit., pp. 94 ff.

F
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attitude, he did not do his plain duty and carry out his plain

orders. The conditions changed quickly, and the ministry

intended that in those changed conditions the permissive clauses

of the Act should be fully known. They were glad to catch at

the straws of support when Carleton's instructions were issued

in January 1775. Carleton did not move. An elementary

political insight would have shown him that it would have been

at least good policy, and would have immensely strengthened

his Qwn hand, had he let the British element know that there was

a legal opening at least for hope. He would thus have minimized

their reasons for becoming spies and traitors. Carleton pre-

ferred to be governed by his idee fixe : if the French-Canadians

are with us, who can be against us ? A seignior and a priest

in the hand are at present worth a few contemptible British

traders in the bush. There is no necessity to deny the generosity

of the measure. It is generous actually and potentially. The

motives are in question. And no motives other than ulterior

will serve entirely to explain why a government headed by

Lord North and the servants of a ' patriot king ' handed out

' justice and humanity ' to the French-Canadians, and laws

' founded on the sentiments and inclinations of those who are to

be governed by them \^ while at the same time and in the same

parliament they were goading their own flesh and blood into

the shambles of civil war.

The wisdom of the policy embodied in the Quebec Act can be

studied from immediate and remote points of view. Its relation

to the American revolution is evident and will become clearer.

The Act did not pass unchallenged in England. Chatham

thundered against it with eloquent pathos. Burke and Fox,

the most advanced liberals of their day, could not rid their

minds of the idea that the whole thing was policy ; they felt

that it had not been discussed on its merits, and that there lay

behind unexplained reasons. The merchants enlisted the

^ Lord Lyttelton (?), op, cit, p. 12,
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services of Maseres, who amplified the petitions from Quebec

with nmnerous pamphlets. The corporation of the city of

London petitioned the king against the breach of political faith

and the endowment of Roman Catholicism. They laid their pro-

test before him personally on his way to assent to the measure.^

In 1775 a motion was made in the house of lords to repeal the

Act, and its defence fell on Lord Lvttelton, a member of the

government, who employed the words of the most enlightened

liberalism, while at the same time he congratulated the country

that already the policy was bearing fruit. In spite of the

' non-importation agreement ', in spite of ' the factious resolu-

tions of the assemblies, notwithstanding the inflexible enmity

of the congress, the Canadians have opened a way for the

English trader . . . these, my lords, are the consequences you

have derived from this Canada bill '.^

A priori the Act appeared unwise. In reversing the policy

of 1763, it was a distinct breach of faith. Many had come to

the province relying on the promises given in the royal proclama-

tion. Their hopes were disappointed, and it is hardly surprising

to find that not a few of them cursed British perfidy and joined

the rebels' cause. In addition, it is doubtful if the Act carried

with it the goodwill of the Canadians as a whole. To the

clergy, seigniors, and lawyers it was a carta libertatum—a grant

of privileges—but to the habitants it was not so entirely accept-

able. During the ten years of chaos before the passing of the

Act they had become more independent, and not unfrequently

the old ecclesiastical and feudal dues and rights remained

unpaid. The idea of their being reimposed did not carry with

it universal approval. Carleton soon found out that a process

of disentegration had set in, of which his military mind had

taken no account. When the seigniors and clergy called on the

people to arm against the rebels and traitors of the south, there

1 Annual Register (1774), pp. 129] ff., 232].

^ The Speech of Lord Lyttelton on a Motion made in the House of Lords for

a Repeal of the Canada Bill, May 17, 1775, p. 4 (London, 1775) (Canadian

Archives).

F2
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was little response. There are few more pathetic things in

Canadian history than Carleton's dispatches during this period.

Before long he was convinced that neither iiohlesse nor priest-

hood could rally the habitants in defence of their country.

Southern propaganda flourished in the rich soil of ignorance and

suspicion. He feared to assemble any great multitude, as few

were disposed to take up arms for the king. Every means

failed to bring the people to a sense of their duty and only a mere

handful marched against the enemy. Gentry and clergy alike

failed ' to retain their infatuated countrymen '. They were

' a wretched people blind to honour '. Many of them openly

joined the invaders, and their adherence was measured by the

strongest side. Over and over again Carleton lamented his

disappointment and the ignorance, fear, credulity, and per-

verseness of the habitants. The Act failed in that those most

conciliated by it were unable, for reasons of which Carleton took

no heed, to rally the Canadians to arms—' the most ungrateful

race under the sun '.^

The Act failed in intimidating the southern colonies. The

day had passed when a French colony on their north would

stay their hands. The political ferment was already at its

height, and the colonists whom French intrigue in land and

trade and Indian affairs had failed to unite were now ready to

draw a single sword in self-defence. Acts of parliament were

consolidating their ranks, and the Quebec Act instead of being

a deterrent became a violent irritant to their purpose.

The Act laid on Quebec the old seigniorial and ecclesiastical

system and buttressed up institutions which were already

losing hold on the habitants. It is also claimed that the presence

of a solid French-Canadian group in modern Canada with all

its attendant political difficulties can be traced to the folly of the

Act. Many political thinkers, quite apart from racial and

^ Carleton's dispatches, from June 7, 1775, to September 28, 1776, which
throw light on the history, are in State Papers, Q. 11 and Q. 12 (Canadian

Archives).
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religious prejudices, believe that a less complete recognition of

French-Canadianism in 1774 would have been acceptable to the

French-Canadians and would have eliminated such problems as

are evident to-day in relation to race, creed, and education.

They point to Louisiana, where no difficulties have arisen out of

a failure to grant privileges. But it is futile to discuss the

wisdom of the Act from the might-have-beens of history.

On the other hand, the Act saved the province, if we contem-

plate a situation in which priest and seignior had combined to

rally the people against Great Britain—a situation made all the

more dubious when France joined in alliance with the colonies.

The United States might not have tolerated the perpetuation of

French customs in the union, but the idea of Vergennes to make

Canada an autonomous province under French suzerainty was

not outside practical politics. The general indifference of the

French-Canadians saved the situation, and even Lafayette

failed to move them from their apathetic mentality. The

decisive factor was the loyalty of the clergy and seigniors.

Carleton indeed built better than he knew. The loyalty of the

French-Canadian church and upper classes was secured and

proved a powerful influence against disintegration. Not only

in the American revolution, but in the French revolution, the

Napoleonic wars, in 1812, and in the rebellions of 1837, the

church and upper classes in Quebec set their faces like flint

against organized treason and dismembering sedition.

It was a blessing for Canada that the Quebec Act settled the

status of the Roman catholic church and removed it for genera-

tions out of that damnosa haereditas—religious politics. Had
its position been left in the air without a statute behind it, the

coming of the United Empire loyalists might have added

another war of religion to the tragedies of history. As it was,

the transition to a new constitution was infinitely less com-

plicated. It is fair to state, however, that in the width of the

concessions and in the comprehensiveness of the guarantees,

little place was left for give and take, and there was thus
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eliminated much of the sweet reasonableness of compromise.

To hold on and not to move, to fear further claims and to be

on guard, are a large price to pay. Quebec has brought essential

and vital and characteristic gifts to the life of Canada, and they

can be traced to the influence of the Roman catholic church

satisfied in 1774. In so far as Quebec is to-day a strong centri-

fugal force it can be traced to 1774. One thing is certain, the

Quebec Act strengthened the imperial tie, and we may too

lightly exaggerate the defects and too lightly appreciate the

virtues.

Quot homines, tot sententiae. In that subtle tantalizing world

of human motive and human endeavour it is seldom possible

to reconstruct history, had circumstances been different. There

is nothing easier than, to say this might have been, that might

have happened, when dealing with the inconstant play of the

human will—but these are the metier of idlers and of dreamers.

All that can be hoped for, in dealing with guch a question as

the Quebec Act, is to set down naught in malice, and to attempt

to avoid the advocate in trying to be the judge.

[Authorities.—Most of the documents are in A. Shortt and A. G. Doughty,
Documents relating to the Constitutional History of Canada^ 1759-1791 (Ottawa,

1918) ; Egerton and Grant, Canadian Constitutional Development (Toronto,

1907) ; Kennedy, Documents of the Canadian Constitution, 1759-1915 (Oxford,

1918) ; State Papers, Q. 11 and Q. 12 (Canadian Archives). The debates are
* in Cavendish, Debates on . , . the Bill . , . for the Government of the Province

of Quebec (London, 1839). The pamphlet hterature is of great impor-

tance. WiUiam Knox's Justice and Policy of the late Act of Parliament, &c.

(London, 1774), should be read in connexion with his Extra Official State Papers

(London, 1789) ; Lyttelton's (?) Letter to William Pitt, Earl of Chatham (New
York, 1774) and Speech on a motion . . .for Repeal of the Canada Bill (London
1775) throw light on the policy of the ministry. V. Coffin, The Province of

Quebec and the Early American Revolution (Wisconsin, 1896), is useful, but
narrow in outlook and lacking in wide historical background. (See an
important review by Adam Shortt in Review of Historical Publications relating

to Canada, vol. i, pp. 68 ff.) Justin H. Smith, Our Struggle for the Fourteenth

Colony : Canada and the American Revolution (2 vols.. New York, 1907),

contains a mass of material. Abbe Lionel Groulx, Vers Vemancipation (Mon-

treal, 1921), has an interesting chapter on the Quebec Act. A. G. Bradley,

Lord Dorchester (Toronto, 1907), is a useful introduction to the period, but

lacks documentation and authorities.]



CHAPTER VIII

THE COMING OF REPRESENTATIVE
GOVERNMENT

If the American revolution was influenced by the Quebec

Act the revolution in its turn influenced Canada. Canada lost

the territories south and west of the great lakes which had been

included in the province. Arbitrary government was accen-

tuated during the war. The progress of hostilities and the peace

of 178S brought into Canada a crowd of loyalists, who created

a new situation with their just claims on a home under the

British crown. Their advanced political thought, their expe-

rience in popular institutions, and their objections to arbitrary

government not a whit removed from those of the triumphant

colonists were bound to upset such equilibrium, in political,

social and religious life, as existed in Canada. The American

revolution made a new constitutional development inevitable.

When the revolutionary war was over, the boundaries

remained to some extent unsettled and Great Britain held the

western trading posts till 1794, hoping that the United States

would in some way compensate the loyalists. The new boundary

was defined in a long and detailed clause of the treaty,^ but

imperfect maps led to a series of boundary disputes which are

best considered here. The north-west angle of Nova Scotia

was exceedingly hard to find or to define, and a line due west

from the Lake of the Woods to the Mississippi did not at all

come near that river. It was only in 1818 that a line was

agreed on, and the 49th parallel of north latitude became the

boundary line west of the Lake of the Woods, while that

between Maine and New Brunswick was not settled till the

1 Kennedy, op. cit., pp. 167 ff.
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Ashburton Treaty of 1842.^ The American ' wedge ' thus

created was a feature against federation in 1867.

Owing to the progress and issues of the war, the Quebec Act

was almost a dead letter, and students are thus robbed of an

opportunity to watch an interesting constitutional experiment

completely at work. The political institutions of Canada did

not pass unscathed through the ordeal. Carleton, who had

returned to Canada in 1774, began with a clean slate, as the

Quebec Act swept away all ordinances relating to civil govern-

ment and the administration of justice before May 1, 1775.

The revolutionary war made him more than ever careful.

He organized in April 1775 a temporary court of common

pleas,^ but he had no intention of being either rash or com-

municative. He withheld his instructions and concealed

concessions,^ lest the seigniors should be alienated in a difficult

situation which rendered the proclamation of martial law

necessary.* His hands were full not merely with the war

situation in Canada but with dispatches from home. The

possibilities of French-Canadian assistance, as a return for the

grant of the old laws and customs, now loomed up. Carleton's

former estimates of the situation were recalled, and he was

asked to furnish at first three thousand and later six thousand

Canadian troops.^ When at length disappointment, invasion,

and intrigue allowed a resumption of civil government, Carleton

was as far from concessions as ever.

Civil jurisdiction was organized, July 2S, 1776, in the

district of Quebec,^ and in the following August a court of

^ For a discussion (with detailed references) of the various boundary
problems, see W. Houston, Documents illustrative of the Canadian Constitution,

app. A, B (Toronto, 1891).

2 Quebec Gazette, April 27, 1775. ^ See above, pp. 55 ff.

* Maseres, Additional Papers concerning the Province of Quebec (London

1776), p. 170 (Proclamation of June 9, 1775).

5 Dartmouth to Carleton, July 1, 1775, State Papers, Q. 11, p. 152 ; same
to same, July 24, 1775, ibid,, p. 182.

^ Shortt and Doughty, op, cit., pp. 674 ff.
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appeal was set up consisting of the governor and council.^

Early in 1777 the civil and criminal courts were reorganized

and their proceedings regulated.- These ordinances reproduced

essentially the system at work between 1770 and the Quebec

Act ; but civil cases were withdrawn from the king's bench,

where theoretically English law prevailed, and the optional use

of juries to decide facts ^as discontinued, provision, however,

being made to hear evidence according to English l^w. Carleton

maintained that juries would spoil his regulations, and a motion

in their favour was voted down.^ Captains of militia were

revived as coroners and peace officers throughout the parishes.

The governor and council acquired a judicial power which,

added to their executive and legislative functions, recalled

the authority of the old sovereign council. The very name of

jury was ruled out and French-Canadians resumed local adminis-

trative functions. The French note was distinct throughout.

American conditions reacting on the province raised a storm

which was long and bitter. Carleton's estimate of his plans is

noteworthy :
' these ordinances have been framed upon the

principle of securing the dependence of this province upon

Great Britain, of suppressing that spirit of licentiousness and

independence that has pervaded all the British colonies upon

this continent, and was making, through the endeavours of

a turbulent faction here, a most amazing progress in this

country.' ^

The storm began early with petitions from the traders, and

gathered strength at the period when Haldimand was brought

to book for disobedience to official orders,^ In the reprimand,

the privy council referred the whole subject of the administration

of justice to the governor and council, and asked for a report.

The administration became divided on definite racial lines.

1 Ibid., pp. 672 ff. 2 ji^ifi^^ pp, 679 ff,

^ Minutes of the Legislative Council^ D, p. 13.

* Carleton to Germain, May 9, 1777, Shortt and Doughty, op. cit., p. 676.

^ See above, pp. 53, 56.
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Haldimand inherited Carleton's outlook and training. He had

no experience as a civil governor and conditions made him

suspicious and nervous. He feared changes and he supported

the narrowest terms of the laws and ordinances. Carrying the

majority of his council with him he crushed every movement

in favour of English commercial law and the writ of habeas

corpus. Professing an entire indifference to the form of govern-

ment, he considered the rigid interpretation of the Quebec Act

as ideally adapted for Canada.^ When the war was over and

the peace signed, the party in the council opposed to arbitrary

rule grew stronger. Led by two imperial officials, Lieutenant-

Governor Hamilton and Hugh Finlay, the deputy postmaster-

general, they succeeded in forcing Haldimand to grant the

substance of habeas corpus. After Haldimand's departure, the

new policy enjoyed a brief temporary triumph. In 1785 an

ordinance was passed granting the right of trial by jury in

civil cases and in personal actions for damages.^ There,

however, the encroachment on the scheme of the Quebec Act

stopped. Hamilton, the lieutenant-governor, was dismissed

from office, and a successor was found in Brigadier-General

Hope, one of Haldimand's right-hand men, on whose zeal and

discretion the king relied to put down party spirit.^ At once

there was a reversion to the old policy.^ It might thus appear

that the American revolution was about to leave an unfortunate

legacy to Canada of arbitrary and bureaucratic government,

but it produced in reality a change which might not otherwise

have taken place until modern times. With the coming of the

loyaHsts new forces began to work. At first small and inarticu-

late and only used to support older positions,' they at length

^ Haldimand to North, October 24, 1783, Shortt and Doughty, op. cit,

p. T37. 2 25^-^^ pp^ 780 £f.

^ Sydney to Hope, August 20, 1785, State Papers, Q. 25, p. 35 (Canadian

Archives).

* Hope to Sydney, November 2, 1785, Shortt and Doughty, op. cit.

pp. 793 ff.
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became strong enough to produce developments whose form

lasted for half a century and whose principles remained per-

manent in the constitution.

When Carleton returned to Quebec late in 1786 as Baron

Dorchester, he faced a situation in which the old internal

difficulties had become more complicated and those outside

more serious. France was standing on the threshold of a move-

ment destined to rock the foundations of the civilized world.

In the United States, one of the great new political parties

was full of hatred for Great Britain and of resentment against

its opponents because Quebec had not been added to the

triumphant colonies. In Quebec itself every old sore lay open.

In addition, a newer Canada was being carved out of the virgin

forest by those who had passed through dark waters to new

homes in a French province. Petitions and movements for

change had continued intermittently from 1774, but after the

conclusion of the war a new series began, more concrete and

more emphatic. The financial situation of the province had

become precarious and once more the prospect of a house of

assembly loomed up. Naturally the French-Canadians pro-

tested, but the scheme took form. All the older points of

vantage were maintained, but there were notes of peace. The

proposals included ' new ' as well as ' old subjects ', and a

recognition that the concessions to the Roman catholic church

were permanent. On the other hand, the repeal of the Quebec

Act was demanded.^ There was also an important new addition

to the statement of claims. The coming of the loyalists was

emphasized and the fact that the regime of a French feudal

province was hardly likely to command their adherence or

sympathy. On their side the French-Canadians recognized

the essence of the Quebec Act, when they protested that their

only desire was to continue as before the conquest.^ Before

1 Petition of November 24, 1784, ibid., pp. 742 ff.

2 Ibid., p. 766.
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long the loyalists began to plead their own cause and petitioned

for a separate government distinct from the province of Quebec.^

In the legislative council, their position added force to the old

faction fights which broke out once more over proposals to

give the loyalists some independent petty jurisdictions, and
' to render the British constitution desirable as well as vener-

able '. For the moment everything was held up with the

announcement that nothing would be done until Carleton had

come to the province once more and had reported on the new

conditions.^

A pathetic interest gathers round this period of Carleton's

rule in Canada. A quiet process of change had been taking

place in his mind. He saw even before he arrived the necessity

of removing voluntarily every burden which might render the

constitutional position of the inhabitants of Canada inferior

to that of the United States and lead to changes of allegiance.^

Perhaps no one better could have been selected, and he showed

wisdom when he made his acceptance of the appointment

conditional on the help of William Smith as chief justice, who

had had wide legal and judicial experience in New York.

Quite apart from the altered circumstances, the first thing that

must have struck the new Baron Dorchester was the fact that

his pet constitution, so carefully guarded by Haldimand and

Hope, had proved a failure. The council was no longer tractable.

He succeeded, however, in getting committees appointed to

inquire into the state of the province.* The records of the

investigation leave the impression that, with the best of good-

will, no one could either have succeeded in carrying out the

principles of law and equity or have failed to escape charges

of injustice and favouritism.^ It gradually dawned on

1 Petition, April 11, 1785, Shortt and Doughty, op. ciL, pp. 773 ff.

^ Sydney to Hope, April 6, 1786, ibid., pp. 805 ff.

3 Memorandum of February 20, 1786, State Papers, Q. 26. 1, p. 53.

* Dorchester to Sydney, June 13, 1787, Shortt and Doughty, op. cit.,

pp. 865 ff. ^ Ibid., pp. 874 ff.
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Dorchester that the regime under the Quebec Act was over.

For the moment he was not sure of his mind. He could only

advise that the system of land tenure be changed, reserving in

every township five thousand acres as crown lands.^ In the

cabinet a plan had begun to crystallize. At the close of 1787

it was hinted to Dorchester that the province might be divided,

and his opinion was asked.^ The path was made no easier

when private members of the house of commons began to urge

action and to introduce bills. It was an extraordinary picture.

After thirty years of British rule nothing was stable, no one

secure. Faction, race, privileges, and counter privileges trip

over one another in the records against a sad enough back-

ground of hardship, and often of actual struggles for existence.

Where material conditions were better, passion was always

prepared to break out, and the pens of ready writers never

seemed to dry as attack and defence continued their petitions

to the governor or to the crown.

Dorchester had scarcely created and organized new districts,^

when Adam Lymburner appeared before the house of commons

on behalf of those who desired a house of assembly. In a singu-

larly calm manner he advanced reasonable arguments in favour

of representative institutions and English commercial law.*

The debate which followed was insincere, partisan, and ill-

informed ; but Pitt took the situation in hand and promised

official action during next session, while Dorchester once more

was urged to reconsider a problem which must long ago have

become a perfect nightmare to him. The division of the

province seems to have been the cabinet's most constant plan,

and to the idea the governor's attention was specially drawn. ^

^ Dorchester to Sydney, June 13, 1787, ibid., pp. 946 ff.

2 Sydney to Dorchester, September 20, 1787, ibid., pp. 863 ff.

3 Ibid., pp. 953 ff. and 963 ff.

* The ' Paper read at the Bar of the House of Commons by Mr. Lym-
burner ', State Papers, Q. 62-A. 1, pp. 1 ff. (Canadian Archives).

^ Sydney to Dorchester, September 3, 1788, Shortt and Doughty, op. cit.,

pp. 954ff.
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In reply Dorchester opposed division :
' A division of the

province, I am of an opinion, is by no means advisable at

present, either for the interests of the new or the ancient

districts, nor do I see an immediate call for other regulations

than such as are involved in the subject of the general juris-

prudence of the country. Indeed, it appears to me that the

western settlements are as yet unprepared for any organization

superior to that of a county. This has lately been given to

them. . . . But though I hold a division of the province at

present inexpedient, yet I am of opinion that no time should

be lost in appointing a person of fidelity and ability, in the

confidence of the loyalists, to superintend and lead them, and

to bring their concerns with dispatch to the knowledge of

government under the title of lieutenant-governor of the four

western districts above named. Should a division of the

province notwithstanding be determined by the wisdom of his

majesty's councils, I see no reason why the inhabitants of

those western districts should not have an assembly.' ^

In October 1789 the British government had made up its

mind, and William Grenville forwarded to Dorchester the

earliest draft of the new constitution, providing for the division

of the province with an executive council and assembly in each

division and 'an hereditary legislative council, distinguished

by some mark of honour '.^ The covering dispatches throw

light on the conception. The aim was to assimilate the con-

stitution to that of Great Britain, while at the same time to

grant concessions as favours before they were extorted by

necessity. The creation of a titled colonial aristocracy

was destined to give the Upper House ' a greater degree of

1 Dorchester to Sydney, November 8, 1788, Shortt and Doughty, op. cit.,

pp. 958 ff.

2 William Knox seems to have been the first to suggest a special colonial

aristocracy. On the eve of the American revolution he drew up a memoran-
dum for the cabinet in which he referred to the plan :

' My second object was
to amend the colonial constitutions by creating an aristocratic estate in them.'

Extra Official State Papers, p. 30.
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weight and consequence than was possessed by the councils

in the old colonial governments, and to establish in the provinces

a body of men having that motive of attachment to the existing

form of government which arises from the possession of personal

or hereditary distinction '. The distinct racial groupings in

the upper and lower divisions of the province suggested

' separate legislatures, rather than that these two bodies of

people should be blended together in the first formatioi;i of the

new constitution '. ' The state of France is such as gives us

little to fear from that quarter in the present moment. The

opportunity is therefore most favourable for the adoption

of such measures as may tend to consolidate our strength and

increase our resources, so as to enable ourselves to meet any

efforts that the most favourable event in the present troubles

can ever enable her to make.' ^ Once again, as in 1774, external

policy helps to govern the situation. The lesson from the

revolutionary war was to make the British constitution

a reality in Canada, and the French-Canadians must be con-

sidered and consolidated in order to cut off any disadvantages

in case of war with France.

Dorchester replied enclosing a draft drawn up in co-operation

with Chief Justice Smith. There was no discussion of the

wisdom of the policy. A few details called for attention.

The boundary must be made vague owing to outstanding

difficulties with the United States. Honours and titles would

ill suit conditions and were better omitted. A wider vision

breaks momentarily across the history. Dorchester began to

think of a united British North America and enclosed the plan

of an embryo federal system drawn up by the chief justice.'^

Dorchester's draft did not arrive in time to allow for the intro-

duction of legislation in the session of 1790 ; but in the following

1 Grenville to Dorchester (two dispatches), October 20, 1789, Shortt and
Doughty, op. cit., pp. 969 ff. and 987 ff.

2 Dorchester to Grenville, February 8, 1790, ibid,, pp. 1002 ff.
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session the king's message ^ drew attention to the pohcy, and

early in March 1791 WilUam Pitt introduced the bill in the

house of commons, in a short speech which outlined the royal

purpose. During the progress of the bill Lymburner was

heard against any division of the province and several unim-

portant changes were made. On May 18 the bill passed

through the house of commons and was assented to on June 19,

1791.

British North America thus acquired representative institu-

tions in all its governments. For a period, Nova Scotia had

been administered by a governor or lieutenant-governor with

the aid of a council, which acted in an executive and legislative

capacity. Attention, however, was called to the fact that the

governor's instructions contemplated an assembly. Governor

Lawrence put off summoning it, pleading the scattered popula-

tion, but more than likely being influenced by the coming

shadow of the Seven Years War. Finally, the imperial govern-

ment informed him that, as the settlers had been promised an

assembly, it must be called. This peremptory command was

founded on the fact that the law officers pi the crown had

given an opinion that legislative power in the province was

probably exercised in an illegal manner apart from an elected

chamber. As a consequence, the first popularly elected

parliament ever summoned in what is now British North

America met at Halifax, October 7, 1758.^ Prince Edward

Island, which had been placed under the government of Nova

Scotia in 1763, was created a separate colony in 1769 under

a lieutenant-governor and council acting as executive and

legislature. For similar reasons to those which affected Nova

Scotia an assembly was organized and met in 1773. In 1784,

owing to the influx of United Empire loyalists, New Brunswick

1 * State Papers,' February 25, 1795, Annual Register for 1791 (London,

1795), p. 124*.

^ Selections from the Public Documents relating to Nova Scotia (Halifax,

1869).
.
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was carved out of Nova Scotia and created a province with

a council acting in the time-honoured dual capacity, and an

assembly.^

The Constitutional Act of 1791 ^ needs careful analysis.

The Act did not divide Quebec, but assumed that such a division

would take place. Various suggestions had been made to get

over diplomatic friction with the United States, but as these

proved futile the boundaries were left for a subsequent order

in council. The Quebec Act was repealed, in so far as it

related to the appointment and powers of the council, and

legislative authority was vested in the governor or lieutenant-

governor acting with the advice and consent of the legislative

council and assembly in each of the two new provinces. The

legislative council, consisting of at least seven members in

Upper Canada and fifteen in Lower Canada, was to consist of

persons summoned under the great seal of the province.

Additional members could be added by royal direction. All

members were to be over twenty-one years of age and natural-

born or naturalized British subjects. Membership was for life,

and permission was given (though it was never exercised) to

create a provincial nobility whose members could demand

a writ of summons to the legislative council. The governor

appointed and could remove the speaker of the council.

The king was to authorize the governor to call the house of

assembly and to divide the provinces by proclamation into

electoral districts. The minimum number of members was

sixteen in Upper Canada and fifty in Lower Canada. The

franchise was wide. The right to vote in rural districts was

based on a forty shilling freehold or its equivalent in any other

tenure, while in towns it was granted to those who possessed

a residence valued at five pounds or rented at ten pounds

and had resided at least one year in the province. Members

^ Canada, Sessional Papers, 1883, No. 70.

2 Kennedy, op, cit.y pp. 207 ff. (31 Geo. Ill, c. 31).

G
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of the provincial council and all clergymen were ineligible for

seats in the assembly. There was no property qualification for

membership. The provincial parliament was to be summoned

once in every twelve months, and was not to continue longer

than four years ; but the governor could dissolve it at any time.

When a bill had passed both houses, the governor could assent

to it, reject it, or reserve it for the king's pleasure. Even a bill

to which his assent had been given might be disallowed by the

British government any tirne inside two years. The governor

and executive council were constituted as a comi: of appeal,

with the right of appeal from them to the privy council.

The question of religion was dealt with in careful detail.

The guarantees of the Quebec Act to the church of Rome were

confirmed, and previous instructions relating to tithes from

protestants for the support of protestant clergy were continued.

A new provision, however, for the latter was added. The

governor was authorized ' to make from and out of the lands

of the crown within such provinces such allotment and appro-

priation of lands for the support and maintenance of a pro-

testant clergy within the same as may bear a due proportion

to the amount of such lands within the same as have at any

time been granted by or under the authority of his majesty '.

The proportion was fixed as ' equal in value to the seventh part

of the lands so granted '. All rents arising from these ' clergy

reserves ' were to be devoted exclusively to the support of

a protestant clergy. At the same time provision was made for

royal authorization to the governor and executive council to

erect parsonages or rectories ' according to the establishment

of the church of England ', and to endow them with such

sections of the clergy reserves as the council should deem

expedient. Presentation to such parsonages was a royal gift,

but spiritual jurisdiction over them was placed in the hands

of the bishop of Nova Scotia. The parsons were ' to have all

rights, profits, and emoluments, i .. , as fully and amply . . .
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as the incumbent of a parsonage or rectory in England '. An
elaborate enactment covered local legislation, repealing and

'modifying these and former provisions touching religion. Such

legislation was not unconstitutional ; but the king could not

assent until it had lain before both the British houses of parlia-

ment for thirty days ; and his assent must be withheld if either

house within that time addressed his majesty to withhold his

assent. In any case, no such legislation could be made fully

valid unless the provincial parliament, in the same session as

it had passed such legislation, addressed the governor or

lieutenant-governor describing the Act and asking that it

should be transmitted to England for such consideration as that

outlined. The royal supremacy, as asserted in the Quebec Act,

remained unrepealed ; but the forms of the oaths in the bill

recognized religious equality.

The new constitution also dealt with trade and commerce

and land tenure. All lands in the new province were henceforth

to be granted in free and common socage, and grants made in

feudal tenure in this new province before 1791 could be changed

on petition into grants in socage tenure. In Lower Canada

the settler could obtain grants in socage tenure if he desired

to do so, but subject to such alterations in its nature and

consequence as the legislature of the province with the king's

consent might determine. A section covered the commercial

relations between the provinces and Great Britain. It recited

an Act ^ passed during the revolutionary war, in which the

parHament of Great Britain declared that it would pass no Act

imposing duty, tax, or assessment for the purpose of raising

a revenue in any colony, excepting only such duties as might

be expedient for the regulation of commerce. It was considered

' necessary for the general benefit of the British Empire ' that

this power should be retained, and as a consequence nothing

in the Constitutional Act could be construed to prevent the

1 Kennedy, op. cit., pp. 165 ff. (18 Geo. Ill, c. 12).

G 2
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king from regulating navigation and commerce between Upper

and Lower Canada or between either and Great Britain, or any

other colony or foreign state, or to give the local parliaments

power to vary, repeal, or obstruct such regulations. The net

product, however, of such duties was to be applied to the use

of the respective provinces.

On August 24, 1791, an order in council divided the province

of Quebec into Upper and Lower Canada,^ and instructed the

secretary of state to prepare a warrant authorizing the governor

of the province to fix a date for the commencement of the Act

within the provinces not later than December 31, 1791. On
November 18 Alured Clarke issued a proclamation bringing

the Act into effect on December 26, 1791.^ In September 1791

Dorchester's commission and instructions were issued as

governor-in-chief of Upper and Lower Canada, and Alured

Clarke and John Graves Simcoe were appointed lieutenant-

governors of Lower and Upper Canada respectively.^ On
May 7, 1792, Clarke divided Lower Canada into twenty-seven

electoral districts returning fifty members to the house of

assembly, and in the following July Simcoe divided Upper

Canada into nineteen counties which were to elect sixteen

members.*

When we turn to consider the debates ^ on the Constitutional

Act certain principles governing the new consitution appear.

The division of the province was intended to put an end to the

competition between the French-Canadians and the British.

1 A. G. Doughty and D. A. McArthur, Documents relating to the Constitu-

tional History of Canada, 1791-1818, pp. 3 ff. (Ottawa, 1914).
2 Ibid., pp. 55 ff. Clarke was appointed lieutenant-governor of Quebec

March 19, 1790, and began his duties in the following October. When
Dorchester left for England in August 1791, Clarke administered the govern-

ment of Lower Canada until Dorchester's return in September 1793.
3 Ibid., pp. 5 ff., 54 ff. * Ibid., pp. 72 ff.

^ See the Annual Register for 1791 ; History and Proceedings of the Lords
and Commons (' Parliamentary Debates ') (London, 1791) ; Robert Gourlay,

Statistical Account of Upper Canada, vol. ii (London, 1822).
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The idea was distinctly stated by Pitt : the creation of two

separate colonies which should be left to work out their own

destinies. The guiding force, however, was the reproduction

as far as possible in each province of the eighteenth-century

British constitution, with a local aristocracy and an established

church. This reproduction was to act as a kind of charm.

It was to prevent the repetition of the first great colonial

tragedy ; and Pitt actually believed that Lower Canada,

seeing the beneficent workings of this venerable constitution

in the neighbouring province, would sigh for the gift and embrace

the whole system from conviction. He dropped no hint in

public, as Grenville had done in private, of possible trouble and

war with France and of the necessity to conciliate French

Canada, but he declared that the division aimed at satisfying

both races in order finally to unite them. The future unity

was to come, because the French-Canadians, initially satisfied

by being separated from the British, would actually become

dissatisfied because of the separation. They would finally sink

race, religion, and traditions and rush to accept the British

constitution out of sheer jealousy, lest Upper Canada should

enjoy a monopoly in such a life-giving, wonder-working scheme.

Division would suit the ' jarring interests ' and ' opposing

views ' of the present ; but the very example of the ' image and

transcript of the British constitution ' would compel union.

It would be a leaven to leaven the whole lump. The shadow of

Abbe Sieyes must have fallen over Pitt during the debate, for

it is seldom that a constitution was formed on such principles.

Pitt feared racial strife ; but he was prepared to use provincial

jealousies in order to produce union. Nature was against his

benevolent purpose. The discord lay deep in the heart of

Lower Canada, and while that rankled Lower Canada would

look with no longing to Upper Canada to heal constitutional

trouble. The British in Lower Canada had opposed the division

of the province. They had spoken in clear-cut terms through
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Adam Lymburner at the bar of the house of commons. It is

no judgement based on experience that would criticize Pitt.

To Dorchester information had been given that the danger in

Europe necessitated the consohdation of every available

interest in the Empire. Grenville made it clear that concession

to the French-Canadians was an international necessity. They

were to be kept quiet from possible French influences in case of

a European war, by having their nationality recognized and

buttressed in a province where numerical superiority would

guarantee their predominating influence. That is one point

of view. In due course, having fulfilled this function in inter-

national policy, this nationalism was to dissolve and fade out

of a convinced and voluntary desire to possess in its entirety

the whole administrative scheme of an alien race. Such sublime

faith, like all sublime faiths, can only be ascribed to ignorance

—^ignorance of Canada, of history, of nationahty. While Burke

was giving way to frenzied temper and Fox was wiping eyes

tear-stained over a broken friendship, Pitt was inaugurating

a constitutional experiment in Canada which could never

produce the results which he intended. Constitutions are not

supernatural. They flourish and are successful where they

reflect social development, and where the friction in the political

machine is reduced to the lowest point. Pitt's Constitutional

Act was charged with friction, and in time Upper Canada

found the eighteenth-century British constitution an excuse

for radicalism, and Lower Canada used it to increase rather

than to diminish separatist tendencies.

The period in Canadian history which follows is almost the

inevitable working out of failure. This failure is due not merely

to the short-sightedness of Pitt's general principles, but to the

functioning of institutions under the Constitutional Act. Each

province must be considered separately. Upper Canada will

provide illustrations differing from Lower Canada, and separate

treatment will bring to light varied points of view in the inter-
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action of similar institutions and different social and economic

and racial conditions. It will then be possible to study the

failure of representative government under broad generaliza-

tions derived from the history of each province, to which Nova

Scotia, New Brunswick, and Prince Edward Island will add

their experiences.

[Authorities.—The documents are in A. Shortt and A. G. Doughty,

Documents relating to the Constitutional History of Canada, 1759-1791 (Ottawa,

1918) ; A. G.- Doughty and D. A. McArthur, Documents relating to the

Constitutional History of Canada, 1791-1818 (Ottawa, 1914) ; Kennedy, Docu-

ments of the Canadian Constitution, 1759-1915 (Oxford, 1918) ; Egerton and

Grant, Canadian Constitutional Development (Toronto, 1907). The debates

are in Parliamentary Debates, 1791, and complete in R. Gourlay, Statistical

Account of Upper Canada, vol. ii (London, 1822). The state papers are in State

Papers, Q. 10-Q. 57. 2 (Canadian Archives). The pamphlet literature of

importance includes Maseres, Additional Papers concerning the Province of

Quebec (London, 1776) ; State of the Present Form of Government of the Province

of Quebec, &c. (London, 1789) ; Observations on a Pamphlet : ' State of the

Present Form,' &c., by a citizen of Quebec (London, 1790) ; Thoughts on the

Canada Bill (London, 1791).] ,



CHAPTER IX

REPRESENTATIVE GOVERNMENT IN

LOWER CANADA, 1792-1838

Lord Dorchester sailed for England on August 18, 1791, and

the duty of inaugurating the new constitution in Lower Canada

fell to Major-General Alured Clarke, a soldier inexperienced in

civil government. His first delicate problem was the division

of the province into electoral districts and the regulation of

representation. Except for a foolish nomenclature which intro-

duced the names of English counties into a French colony,

Clarke's plan was as successful as could be expected. Four

members each were assigned to Montreal and Quebec, two to

Three Rivers, one to William Henry, two to each of the twenty-

one coimties, except Orleans, Bedford, and Gaspe, which were

each given one. For the moment the arrangement was equit-

able, but before long it failed to satisfy the growing cities and

the Eastern Townships. The provincial or imperial legislature

could amend the proclamation. The latter was unwilling to

interfere and the former had little desire to organize a re-

distribution which would give greater representation to the

British, and thus strengthen the hands of the executive in the

assembly. When at length redistribution took place, the

number of counties was increased, but the divisions in the

cities and towns remained the same. The first provincial

election took place in June 1792, and parliament met for

business on December 17, with thirty-four French and sixteen

British representatives. Historians are almost agreed in con-

sidering this first assembly the strongest during the period,

including as it did some of the best men in the province.

It is a strange picture. The vast majority of the electors had
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no conception of the political machine which they were called

on to create. Largely illiterate and uneducated, they could

not have understood the scheme even had the seigniors been

willing to give them more enlightenment upon it than that it

contained a menace of taxation. The gift, if such it was, came

unasked and unsought, and, if reports were true from the lost

colonies, with no very creditable past. The grant itself is almost

doctrinaire. An apathetic, conservative, docile, and non-

political people were entrusted with a constitution implying

knowledge and insight. No attempt had been made to instruct

them in its ordinary workings, much less in those delicate,

intangible conventions and indeterminate traditions which gave

it force and vitality. The French-Canadians received the

skeleton of an alien system in the hope that they would in-

evitably clothe it with profound respect, and, having done so,

would seek imion with Upper Canada. With them were

associated British settlers who could not imagine why they

had been given such strange political bed-fellows.

Unconsciously in the first assembly race clannishness

appeared, to remain the fundamental problem of Lower

Canadian history during the period. Jean Antoine Panet

was elected speaker after a division on practically racial lines.

His brother had the insight to see that the speaker ought to be

bilingual and should address the governor in English as the

general language of the empire.^ The British members seized

on the latter idea, but failed to convince the assembly. It

early became a standing rule that the speaker should read

a motion in English and French if he could do so ; if not, he

should read it in the language most familiar to him, and the

reading in the other language should be done by his clerk or

deputy. There was a further difficulty over the language of

enactment.2 A motion to make English the legal language was

^ Quebec Gazette, December 20, 1792.
^ See an important study Thomas Chapais, ' Les debuts du Regime parle-
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lost, even though supported by the plea of imperial unity and

by the suggestion that a subordinate legislature could not

change the language of law. A decision was finally reached in

which the assembly did not insist on French as the language of

enactment, but agreed that bills respecting the criminal laws of

England and the protestant clergy should be introduced in

English, and those relating to the laws and usages of the province

in French.^ Clarke was thus saved the necessity of disagreement,^

and the British government offered no objections to the use of

both languages, but insisted on English as the language of law.^

The first parliament was prorogued, after passing some mis-

cellaneous bills and drawing up rules of procedure, in a speech

announcing war with France. Clarke noticed the general line

of division. The French-Canadians were practically solid and

controlled the house. The quorum was fixed so that no session

could be held without a French-Canadian majority. Goodwill

and patience had allayed much of the jealousy, but there was

a distinct racial cleavage.* On the other hand, an impression

was abroad that organized efforts were being made to mould the

assembly and council to the wishes of the English party.

^

When Dorchester returned there was little opportunity for

constitutional issues. The judicial system was carefully and

elaborately organized under a judicature act, which remained

the basis of the system in Lower Canada till the union. ^

Strained relations with the United States and French propa-

ganda in Canada occupied the attention of the executive and

called for abnormal measures. But Dorchester had little

mentaire : La question de langue ' (Le Canada Frangais, Sept.-Oct. 1918,

pp. 11 ff., 95 ff.).

1 Doughty and McArthur, op. cit., p. 105.

2 Attorney-General Monk to Nepean, May 8, 1793, State Papers, Q. 66,

p. 283 (Canadian Archives).

^ Dundas to Dorchester, October 2, 1793, ibid., Q. 65, p. 319.

* Clarke to Dundas, July 3, 1793, ibid., Q. 63-2, p. 307.

^ Monk to Nepean, January 3, 1793, ibid., Q. 66, p. 261.

^ Doughty and McArthur, op. cit., pp. 125 ff.
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sympathy with the new constitution. Doubtless he was getting

old and irritable, and probably more conservative. At any

rate he complained bitterly of the growing weakness of govern-

ment owing to the division of the province. Whatever motives

—political, military, or personal—may have lain behind his

dispute with Lieutenant-Governor Simcoe, he was unable to rid

his mind of the fatal policy of the Constitutional Act, with its

' dividing and subdividing ', its ' independent governments
'

instead of unity and consolidation.^ It was well that he did

not remain in Canada to witness deeper failure, and that in his

last speech he could congratulate the legislature on ' unanimity,

loyalty, and disinterestedness manifested by this first provincial

parliament, which have never been surpassed in any of his

majesty's provincial dominions '.

There were undercurrents, however, which cannot be over-

looked. French agents were planning an invasion of Canada,

relying on the anti-British party in the United States. A new

assembly, elected in September 1796, was mostly French-

Canadian, and many of its members were suspect in the situa-

tion.2 Indeed Prescott, Dorchester's successor, feared to call

it together on account of its complexion and the spirit of in-

subordination.^ When the storm clouds cleared, a new situation

arose which disclosed a looseness in the constitutional structure.

In attempting to reform glaring abuses in connexion with land

grants, Prescott found that the executive on which he relied

were the worst offenders. The actual dispute and its details are

immaterial, but the lieutenant-governor, chief justice, and

executive were soon at loggerheads. The growing consciousness

of French-Canadian unity found comfort in the unedifying dis-

pute among the British. The colonial office could only point with

sorrow to the fatal effect of the jarring interests on executive

^ Dorchester to Portland, February 20, 1795, ibid., pp. 183 ff.

^ Prescott to Portland, September 3, 1796, State Papers, Q. 77, p. 209.

^ Same to same, October 28, 1796, ibid., Q. 78, p. 14.
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authority and appeal to Prescott's ' good sense, integrity, and

zeal ' to regain control.^ The rupture became a local scandal,

and the chief justice attempted to form a party in the assembly

in actual hostility to the governor.^ Other disintegrating

forces were at work. The Anglican bishop was urging greater

consideration for his communion, and could not reconcile him-

self to the position granted to the Roman catholic church.^

Rumours were abroad that the royal supremacy might be

brought into operation. The chief executive lost influence and

power when the government passed to non-military administra-

tors. When military authority lay in the hands of an officer

in Upper Canada, the French-Canadians began to look down on

their own governor.

There was thus plenty of disorganization, jealousy, and fear

abroad, when Robert Shore Milnes succeeded Prescott, and it

was unfortunate that these should be accentuated in a racial

issue under the regime of a well-disposed but rather futile

civil governor. Milnes, however, wrote a dispatch which is of

great value in throwing light on Lower Canada at the beginning

of the nineteenth century. He noticed with fear the increase

of popular power. The lessening of seigniorial authority, the

independence of the Roman catholic church and priesthood,

the disembodying of the militia, and the endless discussions in

a popular house of assembly had all combined to destroy

aristocratic influence. More protestant settlers were needed, and

the Roman catholic bishop must be induced to exercise his

authority under government control by offering him an in-

creased renumeration. Meanwhile it was a source of congratu-

lation that the executive did not depend on the assembly fori

supplies, as nothing could be more fatal for authority than!

placing a colonial government under the financial thumb of]

1 Portland to Prescott, October 11, 1798, State Papers, Q. 80-2, p. 435.

2 Prescott to Portland, February 4, 1799, ibid., Q. 82, p. 126.

3 Bishop Mountain of Quebec to same, April 15, 1799, ibid., Q. 83, p. 332,

Cf. same to Camden, October 24, 1804, ibid., Q. 96, p. 171.
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a popular institution.^ The British government shared Milnes's

fears. They were prepared to do anything to improve the

situation, and to allow the bishop almost any increase in order

to bring the local clergy under the crown's undoubted power of

issuing licences to them. An annual militia training lay in the

executive's own hands, but the home authorities would encour-

age protestant settlers to offset the popular influence of the

French-Canadians.^ Before the new bulwarks of aristocracy

could be erected, the executive government witnessed a popular

episode of permanent and far-reaching importance.

A bill had been passed providing for the erection of common

gaols in Quebec and Montreal and throwing the expense exclu-

sively on the business and trading interests. The merchants peti-

tioned against it, the assembly replied with counter petitions,

and the bill was not disallowed.^ The matter might have rested

there, had not the merchants of Montreal met in festive protest

at Dillon's Tavern. The toasts included ' the legislative council

friendly to constitutional taxation ' ;
' our representatives who

proposed a proper mode of taxation ' ;
' may our representatives

be divested of local prejudices ' ;
' prosperity to agriculture and

commerce, may they aid each other by sharing a due proportion

of advantages and burdens '. These toasts were drunk, while

the band played ' Rule, Britannia ', ' The Roast Beef of Old

England ',
' The Conquering Hero ', and ' Britons, strike home '.

The Montreal Gazette was accused by the house of assembly of

a ' false, scandalous and malicious libel ' in publishing an

account of the jovial opposition. The Quebec Mercury entered

the fray and widened the challenge beyond a mere question of

privilege or of freedom of the press :
' this province is already

too French for a British colony. Whether we are at war or in

peace, it is essential that we should strive by all means to oppose

1 Milnes to Portland, November 1, 1800, Kennedy, op. cit., pp. 238 ff.

2 Portland to Milnes, January 6, 1801, ibid., pp. 244 ff.

^ Cf. Milnes to Camden, April 12, 1805, State Papers, Q. 97, p. 59, and
Dunn to Castlereagh, April 6, 1806, ibid., Q. 100, p. 62.
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the growth of the French and of thek influence.' Within a few

months the leaders of the French party established a news-

paper to protect the interests of their race. In November 1806

the first number of Le Canadien appeared with the significant

motto, ' Notre langue, nos institutions, et nos lois '. The con-

trolling staff were Panet, the speaker of the house of assembly,

and Pierre Stanislas Bedard, an influential member. The tone

of the paper was outspoken, incisive, and blunt. There were

no denunciations of England, but the local executive came in for

many a broadside of direct attack in which an intimate know-

ledge of the older classical writers on the British constitution

did good service. External circumstances gave the paper an

historical importance. The necessity of combining the civil and

military organization in the hands of the governor was more

urgent than ever, and in October 1807 Sir James Henry Craig

arrived at Quebec. He had spent most of his life on active

service, and almost instinctively he began by carrying into the

civil government of the province a military autocracy and

discipline, which were all the more rigid owing to his state

of health.

Craig found the actual framework of parties in existence. The

merchants had begun to combine with the officials and the

executive and legislative councils. This was the strongest

group, because of their influence over actual administration.

Opposed to them were the French-Canadians, who controlled

the assembly, led by doctors, lawyers, and journalists. The

episode of ' the gaols' Act ' had helped to weld this group into

something like a political party. It derived its real strength,

however, from the fact that it represented the vast majority

of the population and was bound together by the more subtle

forces of race, language, and religion, intensified by suspicions

of attack. It was Craig's misfortune to take into his confidence

such extremists as Herman W. Ryland, his secretary, and

Jonathan Sewell, the chief justice, who were both active
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in repressive policies. Ryland aimed to assimilate ' the colony

in its religion, laws, and manners with the parent state ' ; ^ while

Sewell declared that ' the province must be converted into an

English colony, or it will ultimately be lost '.^

The French-Canadian party—for such they can now be called

—at once became aggressive. The exclusion of the judges from

the house of assembly was a good enough platform, and certainly

it irritated Craig. Prorogations brought little consolation, and

when he dismissed five French-Canadians including Panet and

Bedard from their militia commissions, he only consolidated

the opposition. Nor did elections bring relief. Dissolution

gave him opportunities to pour scorn on the assembly for

' its frivolous contests ' and ' its abuse of its functions V but

the opposing forces only appeared all the stronger, and in their

strength he saw an ultimate goal of the subordination of the

executive to the assembly, who ' either believe or affect to

believe that there exists a ministry here, and that in imitation

of the constitution of Britain that ministry is responsible to

them for the conduct of government '.^ The British cabinet

doubted the wisdom of Craig's methods and advised him at any

rate to moderate his language and to control his tongue.^

A new assembly proved that Craig had misjudged the

influence of the executive in electioneering, and that he had

made a grave error in policy. The French-Canadians came

back stronger and more solid than ever and with a very definite

method of attack. Craig's more temperate speech in a glowing

setting of British victories was met with a resolution that his

previous addresses had been censures on the house and were dan-

gerous attacks on the liberties of the subject.^ The resolution

• •

*

1 Kennedy, op. cit., p. 248. . ^ Ibid., p. 268.
3 House of Assembly, Journals, 1809, p. 302. Cf. Doughty and McArthur

op. cit.i pp. 360 ff.

* Craig to Castlereagh, August 5, 1808, Kennedy, op. cit., p. 250.
* Castlereagh to Craig, September 7, 1809, tfcirf., pp. 254 ff.

* Doughty and McArthur, op. cit., pp. 365 ff.
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might have been overlooked, but a more constructive poHcy

followed. There were three sources of revenue in Lower Canada
—^firstly, the casual and territorial revenues of the crown

;

secondly, proceeds from duties and licences under the Quebec

Revenue Act of 1774 ; thirdly, amounts voted by the local

legislature. The first two were at the disposal of the crown.

In February 1810 the assembly passed a resolution agreeing to

vote the necessary sums for the civil expenses of the government

of the province, and prepared an address to the king and British

houses of parliament stating their unwillingness that the crown

revenues should be used to defray provincial expenses. The

move was obvious. The assembly were learning the power of

the purse. Craig pointed out technical mistakes in procedure,

but he agreed to forward the address to the king. Bedard

challenged the governor's interpretation of constitutional

custom, and the house proceeded to exclude the judges by

resolution and to appoint an agent in London. The governor

was shrewd enough to see the implication of every move,

especially that the appointment of an agent aimed to hurt the

local executive and that the assumption of provincial expendi-

turewould make the assembly ' complete masters of the country '.

He dissolved the house.^ In March Craig carried the war farther

into the enemy's camp. The ' seeds of pernicious principles

among the ignorant ' had been sown too long by ' the democratic

party ', and he determined ' to take decisive steps to quell the

dissatisfaction '. He suppressed Le Canadien, and arrested the

printers and three of the proprietors, including Bedard, ' on the

charge of treasonable practices '.-

Craig's policy met with little success. He found church

and race too powerful and the passion which he would have

crushed was only intensified by his methods. He had no solu-

tion, but wavered between suspending the constitution and

1 For the whole history see Doughty and McArthur, pp. 366-78.

* Craig to Liverpool, March 24, 1810, State Papers, Q. 112, p. 55.
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uniting the provinces.^ Finally he sent Ryland to London,

where for almost two years he tried in vain to induce the

government to curb the powers of the Roman catholic church.

Liverpool's government had its hands too full to reopen the

Canadian question, and could only advise repeated doses of

prorogation for such recalcitrant assemblies, while at the same

time emphatically denying any possibility of bringing the

executive under the control of the legislature. The ' nature of

a colony ' excluded any such arrangement.

-

It is possible to excuse Craig's methods. He had great

limitations, both natural and accidental. It was his misfortune

not to understand local conditions. He looked for gentlemen

and seigniors in the assembly, and he lamented that he could

have nothing in common with ' shopk^pers ',
' common

habitants \ ' the most ignorant of labouring farmers ', ' black-

smiths ', ' millers ', ' even the advocate and notaries ',
' not one

person coming under the description of a Canadian gentleman '.

His outlook made him despair of the future of a colony in which

such social pariahs had a share in government.^ On the other

hand, he had a difficult duty to perform, and he did it with

soldierly brusqueness and honesty. Napoleon was still un-

defeated, French agents were active in Canada, the Roman
catholic church in the province was not unfavourable to France

since the Concordat, and feelings in the United States were

none too friendly. No excuse can be offered for Ryland. It is

a penetrating commentary on colonial affairs that a man like

him should have acquired such influence. His failure was more

fatal than success. He complicated the whole constitutional

issue, for he brought into it religious hatred. There grew up in

relation to his activities a state of mind which lent to political

disputes the emotional strength of suppressed suspicion. It is

1 Craig to Liverpool, May 1, 1810, Kennedy, op. cit., pp. 256 ff.

2 Liverpool to Craig, September 12, 1810, ibid., pp. 276 ff.

3 Craig to Liverpool, May 1, 1810, ibid., pp. 258, 264.

H
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a sad acknowledgement of failure that Craig should bid farewell

to Canada confessing that among the French-Canadians the pre-

vailing sentiments were mistrust, jealousy, envy, hatred :
' the

line of distinction is completely drawn ; friendship and cordiality

are not to be found, even common intercourse scarcely exists.' ^

Much of this history may appear petty and unimportant and

least of all constitutional. Craig's regime
—

' the reign of

terror '—is vital in the development, in which race, language,

finance and social life mingle with constitutional history. It

will be possible to move more quickly over the policy and work

of his successors, to curtail as it were the central acts of the

tragedy ; but his government cannot be minimized. During

it the organization took place of most of those forces which

wrecked the constitution of 1791. French-Canadian nation-

alism realized itself, and on that realization was begun a

structure which gave Lower Canada a particularly irritating

constitutional problem. Perhaps the greatest misfortune of

Craig's rule was that no one in England seemed to notice how

successful it had been in disclosing the failure of the machinery

of government The attitude towards the constitution of 1791

continued to be one of a profound aspect, which excluded the

contemplation of change. Governor after governor was sent out

to tighten or to loosen the administrative screw as the personnel

of the colonial office fluctuated ; but no one thought that the

failure lay in the screw. Meanwhile French-Canadians increased

their solidarity. Their programme may not have been con-

structive, clear or logical ; but this at least can be said for it,

it was just as valid as that which emanated from the colonial

office, from whose well-intentioned ignorance, in the final

analysis, the most loyal men in both provinces devoutly prayed

to be delivered.

Extremes had failed. The blustering rigour of the soldier had

created a grave enough situation. The local oligarchy, the

1 Kennedy, op, cit., p. 256.
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' bureaucrats ' or ' chateau clique ', stood face to face with

a practically solid French-Canadian opposition. Without much
apparent grasp of the situation or of the manner in which

a change of policy would be interpreted, an era of conciliation

was begun by Craig's successor, Sir George Prevost. The change

doubtless produced good results during the war of 1812, but

constitutionally it was liable to misinterpretation. When the

militia officers whom Craig had cashiered were restored, and

when Bedard was made a judge, there was a danger that con-

ciliation might be mistaken for surrender,, and moderation

be interpreted as weakness. The motive behind these dealings

seems in fact to have been the necessity during a war period for

internal harmony and goodwill. There was no change of heart.

Prevost deliberately set himself to cultivate the French-

Canadians, as he found conciliation the only method by which
' he could hope to carry his measures '.^ His success was

a personal one, and in debates none the less passionate the

assembly distinguished between him and his ' evil-disposed

advisers '.^ There was growing up also a constitutional con-

sciousness, which found actual expression during his government.

In petitions against Prevost's recaU the French-Canadians'

point of view was clearly expressed. It was a source of complaint

that offices were filled by British, that the house of assembly was

regarded as a foreign body, and that the only commimication

between the representatives of the people and the government

was by means of ' conseillers et gens en place de la minorite, qui

etant rivauijc de la majorite sont peu propres a la bien repre-

senter '. Disloyalty had become a pet term in the mouths of

the governing class, and the province was split into factional

fragments. The governors who were advised by British

officials gradually came to believe that the French-Canadians

were ' mauvais sujets toujours opposes a leur gouvernement et

^ Prevost to Bathurst, September 4, 1814, State Papers, Q. 128-1, p. 208.
2 Same to same, March 18, 1814, ibid., Q. 127, p. 264.

H 2
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aux Anglais '. On the other hand, if a governor showed the

least favour to the French-Canadians the ' gens en place ' were

consumed with jealousy and hatred. As a remedy an interest-

ing suggestion was made :
' La Chambre d'Assemblee offre un

moyen d'en obtenir d'une maniere reguliere, sans que ce soit

sur les recommandations de ceux du parti anglais. Si le

Gouvernement avait le pouvoir d'appeler au conseil les princi-

paux membres de la majorite de la Chambre d'Assemblee, il

aurait par la un moyen d'entendre les deux partis, et de n'etre

point oblige de ne connaitre I'un que par les informations re9ues

de I'autre, il ne serait plus prive des connaissances et des

conseils qu'il pourrait tirer des anciens habitans du pays, et

necessite de n'ecouter que ceux qui viennent du parti oppose,

qui n'est pas celui ou il y a le plus de connaissance du pays, ni

le plus d'interets conformes a ceux du pays.' ^

Sir John Coape Sherbrooke continued a policy of tactful

humouring. He succeeded in pacifying the assembly over their

supposed right of impeachment. He enlisted on his side the

conciliating power of the Roman catholic bishop,^ to whom he

gave a seat on the executive council,^ and he recommended that

the speaker of the house of assembly should also be appointed

to that body in order to establish confidence in the government.*

It was due to him that the British cabinet decided to permit the

legislature to vote the expenses of the province apart from the

territorial revenue of the crown and the duties under imperial

Acts. Sherbrooke laid a financial statement before the assembly

in 1818 with an estimate of expenditure and pointed out how

far it fell short of monies at the disposal of the crown. After

long debate the house voted the estimated deficit. The triumph,

however, was personal, and even then it was partial. The

^ Kennedy, op. cit., pp. 282 ff.

2 Sherbrooke to Bathurst, February 1, 1817, State Papers, Q. 143, p. 126.

^ Same to same, January 1, 1817, ibid., p. 1 ; same to same, February 5,

1818, ibid., Q. 148-1, p. 117.

* Same to same, April 21, 1817, ibid., Q. 143, p. 392.
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assembly voted supplies only for a year, and with a perversity

which soon became incarnate in Louis Joseph Papineau, their

speaker, they failed to recognize the obvious triumph which

they had won and refused to meet the British government

half-way by making permanent provision for administration in

a civil list. Sherbrooke's successor, the duke of Richmond, faced

another financial crisis. With the personal element absent, the

assembly took the entire estimates into consideration and

examined charges against the crown revenue as minutely as

those against provincial income. They treated the financial

proposals as though they had control of them by constitu-

tional law. They reduced salaries at will and censured officials

by omitting their remunerations. Naturally the legislative

council promptly refused to pass such arbitrary estimates.

Apparently a civil list was out of the question, but it might have

been possible to have tided over difficulties by annual grants.

The assembly, however, claimed two things : to control the

whole machinery of government by recasting at pleasure the

estimates made by the executive, and to do so by treating the

legislative council as non-existent. In addition, the majority

had found in Papineau a fitting leader for exploiting the

doctrinaire theories of the new liberalism. Where Bedard

would have yielded to legalism and accepted a constitutional

triumph, Papineau was stubborn and virtually demanded that

the constitution should be at once abandoned. What Bedard

lacked in visionary enthusiasm, Papineau supplied a hundred-

fold. Bedard objected to the governor's patronizing speech to

the assembly ' at the close of a session as at the last judgement

the good were separated from the bad and each received the

sentence he deserved ' ; but he saw that there might be ' no

greater tyrant in the world than an assembly ', and that it was

of ' the first importance that it should understand its constitu-

tional rights '.^

^ Bedard to J. Neilson, May 1 and June 20, 1819, Neilson MSS. (Canadian
Archives).
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The coming storm broke over the head of Lord Dalhousie,

who acted as governor for over eight years. He was instructed

to secure ' the permanent assignment of a fixed annual revenue

to meet the charge of such a civil list as the province requires for

its proper administration'.^ When he met the legislature in

December 1820, he presented a statement of the costs of govern-

ment and he asked the assembly to provide sufficiently and

permanently for them. The assembly missed the careful hands

of Prevost -and Sherbrooke. The estimates, remodelled and

changed, were voted for a year, and the crown revenues were

included as under provincial control. The council rejected the

bill and censured the assembly, but the executive was left

financially helpless. A year later Dalhousie explained with

infinite patience that permanent provision was merely asked for

permanent expenditure and that the general expenditure could

be covered by a yearly vote. A motion for a civil list was over-

whelmingly defeated. The assembly aired their views in an

address to the king, proceeded to appoint a member of the

house of commons as provincial agent in London, and threatened

not to renew certain expiring revenue acts. The latter course

would have further thwarted the executive, and in addition

would have hurt Upper Canada, which depended for financial

assistance on a share of customs' duties at Lower Canadian

ports.2 To grant the claims of the assembly meant that the

constitution would be upset at the bidding of one colonial house.

The assembly might become supreme in Lower Canada and

hold up the entire government or render it dependent on imperial

funds dubiously applied. In addition, Upper Canada, already

irritable under the injustices of the financial arrangements

between the two provinces, would be materially injured by con-

stitutional issues which did not concern it. It was obvious that

1 Bathurst to Dalhousie, September 11, 1820, Colonial Office Papers, G. 11

(Canadian Archives).

2 Dalhousie to Bathurst, January 25 and June 10, 1822, State Papers

Q. 161, pp. 50, 218.
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conciliation must give place to some method of government

more productive of administrative efficiency in the one province

and of justice towards the other.

In June 1822 the under secretary for the colonies introduced

a bill into the house of commons which embodied a change of

policy. The two provinces were to be united under one legisla-

ture, each division having sixty members in a new assembly

independent of population. A high property franchise was

proposed which would have disfranchised most of the habitants.

After fifteen years, French was to disappear as a parliamentary

language and the Roman catholic church was to be brought

under the Act of supremacy as previously suggested by Craig

and Ryland.i The measure was postponed until Canadian

opinion had been sounded, but its financial clauses were passed

as the Canada Trade Act,^ by which the legislature of Lower

Canada was restrained from legislating about the customs'

duties in such a way as to hurt the upper province.

Quite apart from the fact that the British parliament inter-

fered with the taxing powers of the local assembly, the Act was

such a bare-faced attack on the French-Canadian party that

Papineau and John Neilson had no difficulty in organizing

opposition. Politically the measure meant subordination if not

absorption, ecclesiastically it alienated the priesthood, and

seigniors and habitants alike were scared at clauses which

threatened the traditional land system. In Upper Canada

opinion was divided. Dr. Strachan and Beverley Robinson

led a strong opposition, and the only consistent backing came

from the Eastern Townships.^ Papineau and Neilson easily

convinced the British cabinet of the folly of the measure, and

meanwhile the house of assembly watched events in compara-

tive quiet. No sooner was the bill withdrawn, than it presented

1 Kennedy, op. ciL, pp. 307 ff. 2 3 Geo. IV, c. 119.

^ See the petitions for and against the union of the provinces in Kennedy,

op. cit., pp. 318 ff.
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another scene. The immediate danger was over, but Papineau

now possessed a poHtical party, and with indecent violence he

attacked Dalhousie as the Hving embodiment of the anghcizing

pohcy. He led the assembly into another financial imjpasse by

proposals which included the reduction of the governor's salary.

Dalhousie could only close the session in despair, and point out

how unconstitutional claims were not only hurting the province

but handing on the seeds of certain destruction to each succeed-

ing parliament.^ During Dalhousie's absence in England the

lieutenant-governor. Sir Francis Burton, acting in ignorance

of instructions, and anxious to nullify such a gloomy view,

presented the estimates as a whole and made no distinction

between permanent and local revenues. He pointed out the

estimated deficit and asked for a vote. The assembly examined

the entire revenue, made considerable reductions in the appro-

priations, and voted what they considered adequate for a year.

Burton reported a quiet session and thought that financial

difficulties could now be settled between the two houses.^

The assembly interpreted their ' quietest session for twenty-

five years ' as one in which they had established constitutional

control over the purse. Burton was severely censured.^ When
Dalhousie returned to the old method of distinguishing charges

against the permanent revenue from charges against the casual

revenue, he was met with challenging resolutions by the

assembly :
' to the legislature alone appertains the right of

distributing all monies levied in the colonies.' * He prorogued

parliament in a speech of dignified regret, and in one memorable

sentence he concisely summed up the constitutional issue :

' I have seen ... in this session a positive assumption of executive

authority instead of that of legislative, which last is alone your

share in the constitution of the state.' ^ The electors refused to

1 Kennedy, op. cit., pp. 338 ff.

2 Burton to Bathurst, March 24, 1825, State Papers, Q. 171, p. 12.

3 Bathurst to Burton, June 4, 1825, Kennedy, op, cit., pp. 339 ff.

4 Ibid., pp. 340 ff. 5 75^-^^^ pp^ 341 jf
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accept the challenge of Dalhousie's speech, and Papineau swept

the country. During the campaign he lavished such personal

abuse on the governor that Dalhousie refused to accept him as

a speaker.

The dreary petitions and counter petitions chased one

another across the ocean to the colonial office. Dalhousie was

finally removed to India, and a committee of the house of

commons was appointed to consider the civil government of

Canada.^ The report confirmed the Canadians of French

extraction in the enjoyment of their religion, laws, and privi-

leges. It recommended a redistribution bill ' on a compound

basis of territory and population '. While acknowledging the

crown's right over certain revenues, the opinion was given

' that the real interests of the province would be best promoted

by placing the receipt and expenditure of the whole public

revenue under the superintendence and control of the house of

assembly '. The governor, members of the executive council,

and judges should be rendered independent of annual votes, and

all revenues except territorial and hereditary should be handed

over to the representative body. The legislative councils

should be improved by withdrawing from them such a numerous

group of office-holders. The entire reform was pronounced

possible under ' an impartial, conciliatory, and constitutional

system of government ', in which the legislative assembly and

the executive government would be placed ' on a right footing '.

The report was never debated and the ' system ' and the

' footing ' remained an unsolved mystery.

An attempt was made to conciliate. The secretary for the

colonies pointed out that while the imperial statutes were

unrepealed, the revenues under them could not be surrendered ;

but that after the salaries had been paid to the governor and

^ The report is in British Parliamentary Papers, 1828, vii. 569. The evidence
is of exceptional value. The most important constitutional sections are in

Kennedy, op. ciU, pp. 345 ff.
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judges, the balance would not be appropriated until the

assembly had been given an opportunity of discussing the best

means of using it in the interests of the province. The financial

concerns of Lower Canada would be settled by legislation.

Shortly after this conciliatory dispatch, he introduced a bill,

which was not passed, to hand over the revenue collected under

the Quebec Revenue Act in return for a civil list. The result

was ominous. The assembly replied in a series of resolutions

claiming an inherent and constitutional right to control the

whole public revenue, and repudiating the jurisdiction of the

imperial parliament in the matter. A permanent settlement

with the consent of the assembly alone would produce a civil

list.^ The report was received as ' an imperishable monument

of justice and profound wisdom ', but there was no disposition

to work towards it. The Eastern Townships, however, at long

last received eight representatives under a new distribution bill.

When Lord Aylmer took over the government, he was

instructed to continue the policy of conciliation and to neglect

the implied impasse of the resolutions. He offered to hand over

the provincial revenues, except from casual and territorial funds,

in return for a civil list. The assembly was now on a very high

horse. The civil list was refused. The debates contained newer

and more extreme notes, such as a proposal to abolish the

legislative council, to refuse all subsidies, and to repeal the

constitution of 1791 . Finally an address of grievances was drawn

up, whichAylmer received with the implied sarcasm, ' Is this all ?

'

Meanwhile the imperial government were busy on further con-

cessions. They were willing to make the judges independent and

to exclude them from the executive and legislative councils,

excepting the chief justice, in return for permanent salaries.

Practically a complete surrender was made to all the assembly's

demands. In 1831 a law was passed handing over uncondi-

tionally the crown revenues under the Quebec Revenue Act.^

^ Kennedy, op. cit., pp. 351 ff.

2 ijjf^^^ pp, 35g ff. (1 & 2 William IV, c. 23)
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The spirit of the assembly remained the same. The imperial

authorities asked for a bill securing the independence of the

judges, guaranteeing their salaries, and providing a small civil

list for the governor and a few officials. A bill was passed

making the judges independent, but on an annual salary, and

the civil list was rejected. The imperial government curtly

disallowed the bill, and informed the assembly that the civil

list outside the judicial salaries would be met from other sources.

Papineau was leading his followers to a dizzy height of fatuity.

When a few French-Canadians were killed by soldiers in an

election riot at Montreal he cried out in the assembly, ' Craig

only imprisoned his victims, Aylmer slaughters them '. Public

meetings on racial lines fanned the political flames and folly

added another triumph to the cause, when during an outbreak

of cholera Aylmer was accused of having ' enticed the sick

emigrants into the country in order to decimate the ranks of the

French-Canadians '. Debates on countless wrongs transformed

the assembly into a dangerous institution. The king was peti-

tioned to allow the summoning of a ' general assembly ' of

the people analogous to those in the United States, and to make
the legislative council elective.^ On its side, the legislative

council opposed these suggestions and set out a justification

for its existence that through it alone could the British element

in the province receive security. Any changes in the constitu-

tion such as those suggested by the assembly would only result

in civil war between the provinces and would ' drench the

country with blood '.^ Aylmer transmitted replies. The threat

of war was severely rebuked. An elective legislative council

was ' inconsistent with the very existence of monarchical institu-

tions ', and if changes must come in the constitution they might

be of a nature little likely to appeal to the popular party.^

The assembly girded its loins for one supreme effort, and on

February 17, 1834, Elzear Bedard, Pierre Bedard's son, intro-

1 Ibid., pp. 358 ff. 2 ji,ifi^^ pp, 362 ff. ^ j^^-^,^ pp, 3^4 ff.
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duced the famous Ninety-Two Resolutions,^ commonly assigned

to the pen of Auguste Norbert Morin, who afterwards held

ministerial office. These resolutions represented the extreme

of constitutional demands in a framework of doctrinaire theory

and implied revolution. They were the Grand Remonstrance,

the Declaration of Right of the party which Papineau now

completely controlled, and were described, probably by John

Neilson :
' eleven stood true ; six contained both truth and

falsehood ; sixteen stood wholly false ; seventeen stood

doubtful ; twelve were ridiculous ; seven were repetitions ;

fourteen consisted only of abuse ; four were false and seditious ;

and five were good or indifferent.' ^

The description may stand. The framework, however, /iis-

counted real grievances. The home government did not care

to be told that toryism was dead in America, which prospered

under widespread republicanism, and that the United States

flourished under free institutions, whereas British North

America stagnated under autocracy. Nor was there ordinary

common sense in reminding Great Britain of the American

revolution, or in suggesting that if grievances were not redressed

only two alternatives remained for the province—either 'of

submitting to an ignominious bondage or of severing those ties

endangered which unite [it] to the mother country '. Insistence

on ' conventions of the people ' and on an elective second

chamber did not gain much support with a British cabinet from

being linked up with examples from ' our neighbours ', who

understood ' the manners and social state of the inhabitants of

this continent '. The solemn impeachment of ' his excellency

Matthew, Lord Aylmer of Balrath ... for his illegal, unjust and

unconstitutional administration of the government ', in addition

to its impudence, was too much like cabinet government in the

hands of a colonial assembly, even though it was ' the grand

inquest of the province '.

1 Kennedy, op. cit, pp. 366 ff.

2 Aylmer to Stanley, May 1, 1834, State Papers, Q. 216-2, p. 283.
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On the other hand, they were attacks on genuine evils. The

legislative council was the creature of the executive council and

it had become ' inevitably the servile tool of the authority

which creates, composes, and decomposes it '. The judges were

not above suspicion ;
pluralities among officials were common ;

the expenditure of public money without popular consent was

at least dangerous and volcanic. There was unfortunately little

constructive suggestion, outside that of the application of the

elective principle to the legislative council. There was not

a hint of responsible government unless it was implied in

Aylmer's impeachment and in vague phrase ' the vicious com-

position and the irresponsibility of the executive council '.

Perhaps the most interesting results of the Resolutions were

undreamed of by their authors. They proclaimed the parting

of the ways. The saner men, such as John Neilson, Augustin

Cuvillier, F. A. Quesnel, and Andrew Stuart, broke away from

Papineau's leadership. Even Elzear Bedard found a place for

repentance. The church stiffened its back against the sentiments

of democracy, revolution, and republicanism. The deserters, if

such they were, did not turn tory and reactionary. They lent

weight to societies for constitutional reform. It would be far

from judicial to represent the ' patriotes'' as the only reformers.

The ' constitutionalists ' saw much that demanded change.

The judicature and the irresponsible land-granting department

needed revision. The accumulation of offices in the hands of the

families and friends of legislative councillors was held up for

reprehension. The executive council was inefficient and had

feeble claims on the confidence of the community. The colonial

office was incapable of handling the affairs of the colony.^

The last complaint at this period became common, and it was

unfortimately made clearer at the moment when Stanley,

afterwards earl of Derby, allowed himself to propose a select

committee of the house of commons to inquire into conditions

^ Kennedy, op. cit., pp. 388 ff.
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in Lower Canada. This committee could offer no better advice

than an expression of its duty to withhold any opinion on the

points in dispute, and of its persuasion ' that the practical

measures for the future administration of Lower Canada may
best be left to the mature consideration of the government

responsible for their adoption and execution '.^

The ascent from folly to tragedy now began. Papineau

gained strength at the elections of 1835, and supplies were cut

off. Expenses were met by borrowings from the military

chest, a move which the assembly described as ' destroying the

wholesome and constitutional influence which the people ought

to have through their representatives over every branch of the

executive government '. The constitution was apparently

paralysed. The imperial government recalled Aylmer and

sent out a royal commission, consisting of the earl of Gosford

as governor—a good-natured and innocuous Irishman,—Sir

ijeorge Gipps, an eighteenth-century whig, and Sir Charles Grey,

a retired Indian judge, a typical tory and the reputed nominee

of William IV. This commission was supposed to handle with

constructive insight demands covering a complete surrender of

all public revenue, an elective second chamber, a reorganized

executive, and the abandonment of the system of chartered

companies in settlement as the advance guards of a subtle

process of anglicization.

The colonial secretary. Lord Glenelg, issued Gosford'

s

instructions.^ The inexperienced Irishman was impressed in

high sounding terms with the nobility and pregnant purpose of

his mission, and was told to report his ' matured sentiments ' on

provincial affairs. He was above all to bear in mind that he was

sent on a ' mission of peace and conciHation '. The instructions

were a strange compound of giving with one hand and taking

away with another. To the hoary demand for control of all the

1 The report is in British Parliamentary Papers, 1834, vol. xviii, p. 449.
2 Kennedy, op, cit., pp. 399.
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revenue and the equally old refusal of a civil list, there was no

solution offered. The crown was prepared to hand over all

sources of income for an adequate civil list, for the management

of the waste lands, and for pensions for retired officials. The

constitution of 1791 was relied on. To debate salaries annually

would establish the recognition of a principle that offices and

officials were open to revision by the assembly. On the other

hand, the king actually thought an elective legislative council

might be considered, ' because his majesty [was] not prepared to

deny that a statute which has been in effective operation for

something less than forty-three years [might] not be capable

of improvement '. Every schoolboy knows that William IV

objected on ' sound constitutional principle to the adoption

of the elective principle in the constitution of the legislative

councils of the colonies '. Indeed, the concession made to the

idea of constitutional change was virtually withdrawn in

succeeding sections of the instructions.

Gosford thus began with a willing spirit, but the flesh was

weak. His first assembly dragged on a dreary session until

Papineau learned from Marshall Bidwell of Upper Canada that

Gosford had not given the real substance of his instructions in

his opening speech. This seemed to differ from the verbatim

extracts quoted from the commissioners' instructions by Sir

Francis Bond Head to the legislature of Upper Canada. At once

the old noise of battle broke out. The legislative council refused

to accept a supply bill different from that proposed by the

government, and the legislature was prorogued, leaving the

government without legal revenue for the fourth year to carry

on the administration. Prorogation did not take place, however,

until the assembly once more placed on record its demand for

an elective legislative council. In dealing with the executive

council it comes as near as the French-Canadian party ever came

to responsible government :
' on the subject of the executive

council we abstain from entering on any details because we hold
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this question to be closely connected in practice with the other

more important subjects of colonial policy. We shall confine

ourselves in saying that the full and entire recognition of the

rights of this house and of the people by those whom your

majesty may be pleased to call to your councils, and their

constitutional responsibility based on the practice of the

United Kingdom, will be essential motives for confidence in

your majesty's government.' ^

Under the shadow of inevitable failure the commissioners

presented six reports.^ The most important recommendations

were that the imperial Act of 1831 be repealed,^ and that no

responsibility of the executive council to the legislature be

recognized. The British cabinet were unwilling to repeal the

statute. Gosford laid all his instructions before the legislature

which he summoned on September 22, 1836. There was no

progress. ' Colonial degradation ' and ' metropolitan ascen-

dancy ' were the notes ; but there was a clear-cut resolution

which must be quoted at length, as it is at once the most con-

structive constitutional statement in the tantalizing history :

' The principal object of those reforms is :
—^To render the

executive council of this province directly responsible to the

representatives of the people, in conformity with the principles

and practice of the British constitution as they obtain in the

United Kingdom ; to extend the principle of election to the

legislative council, which branch of the provincial legislature

has hitherto proved, by reason of its independence of the people,

and of its imperfect and vicious constitution, insufficient to

perform the functions for which it was originally designed ; to

place under the constitutional and salutary control of this

house the whole of the revenues levied in this province from

whatever source arising ; to abolish pluralities or the cumula-

^ Kennedy, op. cit., pp. 421 ff.

2 Reports are in British Parliamentary Papers, 1837, vol. xxiv, p. 50.

^ See above, p. 106.
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tion in one person of several or incompatible offices ; to procure

the repeal of certain statutes passed by the imperial parliament

in which the people of this province are not and cannot be

represented, which Acts are an infringement of the rights and

privileges of the legislature of this colony and are injurious to

the interests of the people thereof ; to obtain over the internal

affairs of this province and over the management and settlement

of the wild lands thereof (for the advantage and benefit of all

classes of his majesty's subjects therein without distinction)

that wholesome and necessary (control which springs from the

principles of the constitution itself, and of right belongs to the

legislature and more particularly to this house as the representa-

tives of the people ; which reforms are specially calculated to

promote the happiness of his majesty's subjects in this province,

to draw more close the ties which attach the colony to the

British empire, and can in no way prejudice or injure the

interests of any of the sister provinces.' ^

The British government was at its wits' end. Lower Canada

received special mention in the king's message to parliament

in January 1837, and on March 6 Lord John Russell introduced

ten resolutions ^ which were passed in the face of some keen

radical opposition. They empowered the governor-general to

use monies in the hands of the receiver-general to pay arrears of

salaries. They refused an elective legislative council, the intro-

duction of executive responsibility, and the cancellation of the

North American Land Company's charter. They promised

legislation on land tenure in conformity with a suitable local

Act, and complete control of revenue in return for permanent

judicial salaries and a civil list. They authorized the Canadian

legislatures to adjust trade disputes between the two provinces.

Steps were taken to give the resolutions the force of law by

legislation. Gosford was instructed meanwhile to call the

legislature of Lower Canada and to give it, as it were, a last

^ Kennedy, op. city p. 426. 2 75^^.^ pp. 434 g.

I
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chance. The king's death and the accession of Queen Victoria

stayed legislation, and the government of Lower Canada was

temporarily provided for by a vote of credit.

In the province the ten resolutions fanned the embers of

nationalism into a glowing heat. They were denounced as

' violations of the social contract ' and as ' foul stains '. On all

sides meetings of protest were held and the ' cap of liberty ' was

set up in scenes of flamboyant enthusiasm. ' Papineau et le

systeme electif ', ' Papineau et I'independance ',
' A bas le

despotisme ' were the shouts and devices of new revolutionaries.

Gosford's legislature of August 1837 was merely a more

respectable edition of what was going on outside its walls. It

was pure waste of time to submit to it the ten resolutions, and

to hold them aloft as a veiled threat was pure folly.^ The

reply was ominous. ' It is our duty ', said the assembly, ' to

tell the mother country that if she carries the spirit of these

resolutions into effect in the government of British America,

and of this province in particular, her supremacy therein will

no longer depend upon the feelings of affection, of duty, and of

mutual interest which would best secure it, but on physical

and material force.' ^ On August 26 Gosford prorogued the

legislature, and, as events turned out, the legislature of Lower

Canada never reassembled. A few days later he informed the

colonial secretary that it might be necessary to suspend the

constitution.^

In November the first shots were fired in a tragedy of civil

war, and the first lives were sacrificed in Canada for a political

ideal. The church saved the situation, and Bishop Lartigue

of Montreal in a noble pastoral rallied the rank and file of the

clergy and people to the cause of peace.* It is impossible to

1 Kennedy, op. cit.^ pp. 436 ff.

^ /fold., pp. 438 ff. The ten resolutions did not pass uHchallenged in

Upper Canada and the legislative council of that province submitted them
to severe criticism : Journals of Legislative Council, February 13, 1838.

3 Gosford to Glenelg, September 2, 1837, State Papers, Q. 238-1-2, p. 71.

* Same to same, October 30, 1837, ibid., p. 403.
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reconstruct those pathetic and ephemeral scenes of foolhardy

devotion amid the first snows of a Canadian winter without

something of pity for idealists deserted by their leaders and

something of shame for conditions that made civil war possible.

To rebel was unreasonable ; but failure covers a multitude of

sins. On January 16, 1838, Lord John Russell introduced a bill

which after amendment and recasting was passed on February 10

as ' An Act to make temporary provision for the government

of Lower Canada '.^ The constitution of 1791 was suspended

from the date of the proclamation of the Act to November 1,

1840. The crown was given power to constitute a special

council, by authorizing the governor to summon special

councillors. The laws passed by this council were limited in

operation to November 1, 1842, ' imless continued by com-

petent authority '. The council could impose no new taxes and

could make no constitutional changes. The governor alone

could introduce a law, and five coimcillors must be present to

give it legal force. The Act was the creation of a dictatorship

which. Lord John Russell announced, was to be conferred on

Lord Durham. Meanwhile the Act was sent to Sir John

Colborne, and he was instructed to summon a special council

for temporary needs, leaving Durham free to form his own.

Colborne's council consisted of twenty-one members, of whom
eleven were French-Canadians. On April 18 the council met

and was prorogued on May 5, 1838.

[Authorities.—The documentary material is in A. G. Doughty and D. A.
McArthur, Documents relating to the ConstitutionalHistory of Canada^ 1791-1818

(Ottawa, 1914) ; Egerton and Grant, Canadian Constitutional Development

(Toronto, 1907) ; Kennedy, Documents of the Canadian Constitution, 1759-

1915 (Oxford, 1918) ; the State Papers, Q. 60-Q. 241 (Canadian Archives) ;

the Neilson MSS. (Canadian Archives) ; R. Christie, A History of the Late

Province of Lower Canada (6 vols., Montreal, 1866) ; the Minutes of the

Legislative Council of Lower Canada ; Journals of the House of Assembly of

Lower Canada. Lord Durham, Report on the Affairs of British North America
(ed. Sir Charles Lucas, 3 vols., Oxford, 1912), is an essential book for the

^ Kennedy, op. cit.j pp. 445 ff. (1 & 2 Victoria, c. 9).
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period, and Sir Charles Lucas's introduction is invaluable. N. E. Dionne,

'Pierre Bedard et ses Fils ' {Galerie Historique, i, Quebec, 1909), and ' Les

Trois Comedies du " Statu Quo *' 1834 ' (Galerie Historique, ii, Quebec, 1909)

are useful. The preface to the latter is ofthe greatest value in connexion with

the split in 1834. Dr. Dionne also prints the ' Ninety-two Resolutions ' with

a very valuable commentary. E. Cruikshank, 'The Administration of Sir

James Craig; A Chapter in Canadian History' (Transactions of the Royal
Society of Canada, 3rd series, vol. ii, sect, ii, pp. 61 ff.), is based on contem-

porary material. F. X. Garneau, Histoire du Canada (cinquieme edition,

Paris, 1913-20), gives the history from the French-Canadian point of view.

A good general introduction with a short bibliography is A. D. DeCelles,

The \Patriotes ' of '37 (Toronto, 1915). The period from 1791 to 1812 is fully

discussed in Thomas Chapais, Cours d'histoire du Canada (vol. ii, Montreal,

1921). The British Parliamentary Papers contain much valuable material,

among which may be noted specially

—

The Report of the Select Committee on

the State of the Civil Government of Canada (1828, vii. 569) ; Fourth Report of

the Standing Committee of Grievances on Lord Aylmefs Conduct as Governor

(1836, xxxix. 570) ; Report of Commissioners on the Grievances complained of

in Lower Canada (1837, xxiv. 50) ; Evidence before Select Committee on Lower

Canada in 1834 (1837, vii. 96) ; and Report of same (1834, xviii. 449).]



CHAPTER X
REPRESENTATIVE GOVERNMENT IN UPPER

CANADA, 1792-1838

The constitution of 1791 could hardly have found a more

ideal foster-father than Lieutenant-Colonel John Graves Simcoe,

first lieutenant-governor of Upper Canada. He was a soldier,

an aristocrat, a strong believer in the established church and in

that due gradation of social life so dear to his class. To him

the British constitution was only less sacred than the bible, and

it was almost with reverence that he undertook the work of

organizing the government of the new province. On Septem-

ber 17, 1792, he opened the first legislature at Newark. The

scene has passed into the romance of Canadian history. All

available pomp of circumstance was pressed into service, and

in a clearing in the Canadian woods an attempt was made to

reproduce with solemn seriousness and due decorum the glory

of Westminster. The one regret in Simcoe's eyes was that so

many members of the house of assembly were ' one-table men '

—dined in common with their servants—and did not belong to

what he considered the best class in the province.

The scene, however, is more than a romance. It is an index

to Upper Canadian life. Founded on an aversion to republican-

ism and on loyalty to monarchical principles, Simcoe laid very

permanent foundations for Upper Canada. The governor was

to be a real viceroy, the legislative council a western house of

lords, the legislative assembly a gracious cog in the political

machine. The AngHcan church was to shed the kindly influence

of its decent and established moderation in balancing society

and in eliminating such zealots as the Methodists, ' a set of

ignorant enthusiasts, whose preaching [was] calculated to
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perplex the understanding, to corrupt the morals, to relax the

nerves of industry and to dissolve the bands of society '. The

toleration given to the Roman catholic church was due to

Simcoe's recognition that its priests were ' interested in a con-

nexion with the authority of thrones, and who therefore never

lose sight of the principle to preserve and propagate arbitrary

power '.1

The. province was at once organized along British lines.

English civil law and trial by jury were introduced and the

foundations of local representative government were laid.^

Local taxation was regulated. Arrangements were made to

pay members of the house of assembly and to define their

qualifications. A judicial system was set up and a criminal law

thoroughly established.^ Simcoe, however, would have repro-

duced the entire English system. He incorporated towns on

the British model and he created county lieutenants.^ Even

the home government was persuaded to give a doubtful sanction

to his schemes.^ His ruling passion was to stem the tide of

' democratic subversion ... to establish the form as well as the

spirit of the British constitution by modelling all the minutest

branches of the executive government after a similar system, and

by aiming as far as possible to turn the views of his majesty's

subjects from any attention to the various modes and customs

of the several provinces from which they emigrated to the

contemplation of Great Britain itself as the sole and primary

object of general and particular imitation '.^ He was little

pleased when Portland pointed out how colonial circiunstances

might be detrimental to such slavish adherence to British

models and precedents, and especially how it might weaken
^ La Rochefoucault-Liancourt, Travels in Canada, 1795, pp. 47 ff. (edited

W. R. Riddell, Ontario Archives, Toronto, 1917).
,

2 Kennedy, op. C27., pp. 227 ff. .

3 Doughty and McArthur, op. cit,, pp. 91, 146, 158, 194, 246.

* Simcoe to Portland, December 21, 1794, ibid., pp. 196 ff.

5 Portland to Simcoe, May 20, 1795, ibid., pp. 204 ff.

« Simcoe to Portland, January 22, 1795, ibid., pp. 200 ff.
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the hands of the governor himself. Simcoe disputed the impUed

censure and his poHtical faith survived the shock of dispatches.

He informed the cabinet that his zeal was necessary to check

' the elective principle ' on the continent, and that he rejoiced

in an ideal legislative council which saved him refusing many

bills from a ' tenacious and untractable ' house of assembly.^

There may have been personal pique when he resented what he

considered Dorchester's interference in the affairs of the province,

but his devotion to the constitution undoubtedly was the

moving force in his protests.

Outside the actual machinery of government it is necessary

to reconstruct something of the social background against

which this ' British senator soldier ' administered no ' mutilated

constitution ', but one that was ' the very image and transcript

of that of Great Britain, by which she has long estabhshed and

secured to her subjects as much freedom and happiness as is

possible to be enjoyed imder the subordination necessary to

civilized society '.^ First were the military, who took their

cue from the lieutenant-governor and out-heroded Herod in

being British. Then came the original United Empire loyalists,

who had earliest shaken off the repubhcan dust from their feet,

and soon created a rustic aristocracy with almost complete

control of the councils. Then there were the regular immigrants

from the United States, whose devotion to republicanism was

not superior to a love for good Canadian farm-lands. This

group was looked down on by the true loyalist, who had come

out of Egypt with clean heart and unsoiled hands. Lastly, there

was a growing population of British settlers, who were in turn

despised as foreigners and emigrants by those who now claimed

a monopoly in the British name.

With Simcoe at the head of affairs. Upper Canada inevitably

.\

1 Same to same, October 30, 1795, ibid., pp. 206 £f/

^ Simcoe to legislature, October 15, 1792, Journals of Legislative Assembly

of Upper Canada, p. 18 (Ontario Archives, Toronto, 1909).
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began its life with some sort of a governing class, and it was

not many years before a local oligarchy or clique, known to

history as ' the family compact ', practically controlled the

situation. No one seriously doubts their general ability and

their general good intentions, qualities which as a rule lay

behind their power. But too frequently their caprice, interest,

arrogance, and folly stand out in the history in such a way as

to make it impossible for criticism to bow the head silently

before the shrine of loyalty. It is the impact of this group on

the stern pioneer reality of a new world that created the

constitutional issues in Upper Canada. It widened its borders

by including noble and baseborn, Anglican and Methodist, the

good, the bad, the indifferent ; and by a process now lost to

minute investigation it gained executive control. It lined the

frontier, while dubious settlers were located deeper in the

forest. York, Newark, and Kingston reflected its life. Peter

Russell, the administrator till the arrival of General Hunter

as lieutenant-governor, began to build up its fortunes or at least

its property qualifications in huge land grants. Secure behind

an Alien Act passed in 1804, which gave the government power

to arrest and deport those of suspected loyalty w^ho had not

resided six months in the province. Upper Canada might look

forward to the reproduction in America of the British constitu-

tion and the British class-system. The crown lands were ready

for decent speculation, and land never tainted the hands as

trade did. The clergy reserves were the symbol in every town-

ship of that combination of church and state so eminently

respectable and revered.

Unfortunately for the dawn of another England, a group of

reformers early entered the scenes of ordered peace.^ In

^ The documents connected with these early reformers are printed in

extenso in Report of the Canadian Archives, 3892, pp. 33 ff. (Ottawa, 1893).

There are several letters from C. B. Wyatt over his case in Baldwin MSS. [A],

E. 6-7, pks. 17-24 (Ontario Archives). See also W. R. Riddell, ' Mr. Justice

Thorpe ' (Canadian Law Times, November 1920, pp. 907 ff.).
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February 1805 William Weekes, an Irish barrister, was elected

to the house of assembly. Almost immediately he introduced

a motion ' that it is expedient for this house to enter into the

consideration of the disquietude which prevails in the province

by reason of the administration of public offices '.^ He could

only rally four votes to his side. A year later he returned to the

attack. The government had passed on Hunter's death into

the hands of Alexander Grant, ' pitchforked into power by

a clique '. Weekes found the executive insecure, and succeeded

in having a committee appointed, with power to call witnesses,

to consider the state of the province.^ It reported against the

arbitrary methods in land granting, against the wretched roads

throughout the country, and the lack of general education.^

The resolutions were not momentous, but Weekes continued his

unwelcome interest in affairs. He took up the cause of ' Metho-

dists, Quakers, Mennonists, and Tunkers '.^ He was largely

responsible for the discovery that a considerable sum of money
had been paid out of the provincial treasury without the

authority of parliament or a vote of the assembly. A committee

of the house reported that its rights and privileges had been

violated, and Weekes drew up the address to the administrator

lamenting the departure from ' constituted authority and fiscal

establishment ' as painful to a free people and their representa-

tives, and expressing a hope that he would ' more than sympa-

thize in so extraordinary an occurrence '. Grant replied that he

regretted the dissatisfaction, and could only plead custom as

the executive's excuse. He promised, however, an ' immediate

investigation '.^ His reply was referred, on Weekes's motion, to

a committee of the whole house, which reported having passed

^ Journals of the House of Assembly of Upper Canada (March 1, 1805), p. 48
(Ontario Archives, Toronto, 1911).

2 Ihid. (February 10, 1806), p. 64.

3 Ibid. (February 12, 1806), pp. 67 ff.
^

< Ibid.y pp. 72 ff.

s Ibid. (February 28, March 1, 1806), pp. 101 ff., 107. See also Doughty
and McArthur, op. cit., pp. 318 ff.
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a resolution ; but the assembly, on the speaker's vote, refused

to receive a report.^ The legislature was prorogued the same

day and the matter dropped. In writing to the British govern-

ment, however. Grant took an opportunity to regret the

' intemperate address ', and laid it at the door of those who

endeavoured ' to perplex, if not to distress the administration ',

by influencing members ' sequestered from the world ' and

without ' the benefit of a liberal education '. When the

lieutenant-governor, Francis Gore, came to the province in

August 1806, he returned the money in dispute to the provincial

treasury. The assembly expressed its ' full satisfaction ' and

the house passed a resolution relinquishing its claim to the

appropriation.^ In the minority of two against the resolution

appeared the name of Robert Thorpe, of whom Gore, in announc-

ing the resolution to the colonial office, said ' he has uniformly

opposed every measure that could promote the peace or

strengthen the hands of this government '.

Robert Thorpe was another Irishman who was appointed

judge of the king's bench for Upper Canada in July 1805, after

an unfortunate three years in Prince Edward Island. His

attitude towards public affairs can be estimated by the fact that

within five months he thought himself competent to write to

the home government a report on the province :
' I find that

Governor Hunter has nearly ruined this province ; his whole

system was rapaciousness, to accumulate money by grants of

land was all he thought of . . . unjust and arbitrary, he dissatis-

fied the people and oppressed the officers of government. He
had a few Scotch instruments about him . . . that he made

subservient to his purpose, and by every other individual he

and his tools were execrated. Nothing has been done for the

colony. No roads ; bad water communication ; no post ; no

^ Journals of the House of Assembly of Upper Canada (March 3, 1806),

pp. 113 ff. (Ontario Archives, Toronto, 1911).

2 Ibid., pp. 122, 125, 174-5.
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religion ; no morals ; no education ; no trade ; no agriculture ;

no industry attended to.' Thorpe felt that his special care

should be directed towards conciliating the people, and he tried

to lead the assembly, though as yet not a member of it, in the

direction of popular rights against ' extortion and oppression '.

His correspondence at this time leaves the impression that he

considered it his duty to take care of the province. ' I will

labour to keep everything quiet at least till the governor

comes.' His method was extraordinary. He made ' the courts

of justice the theatres for political harangues ' and his charges

to juries occasions for his quieting labours. He received

addresses from them in which he was recognized as a channel

for the communication of grievances. M shall lay before the

governor everything you desire, . . . may [he be] Promethean

heat and animate the province from the centre to the extremity.'

The new lieutenant-governor, Francis Gore, arrived while

Thorpe was on circuit. He had thus an opportunity to hear

of Thorpe's strange doings from the executive council, and was

not at all friendly when he interviewed him for the first time.

Thorpe was destined for further notoriety. William Weekes,

while engaged in a case before Thorpe at Niagara assizes, took

occasion to deliver a kind of political speech in which he

described General Hunter as a ' gothic barbarian whom the

providence of God had removed from this world for his tyranny

and iniquity '. Thorpe sat ' with the greatest composure to

hear this abuse '. One of the council in the case ' warmly

reprobated such language ' and as a consequence received a

challenge from Weekes, who fell mortally wounded in a subse-

quent duel. Public rumour claimed that Thorpe was not only

a party to the speech, but instigated the unfortunate tragedy,

after passing a night with Weekes at a public tavern. At any

rate, Weekes's death created a vacancy in the house of assembly

and Thorpe .was asked to contest the seat, an invitation which

he at once accepted. Gore tried to dissuade him, by pointing
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out ' the impropriety of a judge becoming a candidate for a seat

in a popular assembly ', but Thorpe replied that his office was

no constitutional disqualification, and the assembly later sup-

ported him in a resolution of the house.^ He went to the

opening of the poll ' invoking the shade of his departed friend

as looking down from heaven with pleasure on their exertions

in the cause of liberty '. Every effort was made to elect a strong

government candidate. Thorpe maintained that the lieutenant-

governor, with his ' Scotch pedlars ' and ' shopkeeper aristo-

cracy ', used ' every species of undue influence, bribery, coercion,

and oppression . . . and himself demeaned by trying to seduce

both high and low '. Gore replied by accusing Thorpe of

marching to victory under an Irish rebel flag, and amid unblush-

ing references to the American revolution and to Charles I.

Thorpe's return was an occasion for repression. Gore attacked

the freedom of the press, and closed the columns of the Upper

Canada Gazette by order, when Thorpe sought to answer a

challenge from his late opponent which had appeared in that

journal. In addition, the lieutenant-governor attacked and

dismissed some officials who had supported Thorpe, notably the

surveyor-general, C. B. Wyatt, and the sheriff of the home

district, Joseph Willcocks. It is doubtless true that both these

men were out of sympathy with the government, and equally

true that as officials they might have been less prominent in

a political fray. Wyatt was too loose-tongued in his hope that

after Thorpe's election ' the government would go to the devil '

;

but Gore went out of his way to invent or to create charges of

incompetency and fraud against him, which Wyatt, who left for

England, finally disproved.^ Against Willcocks the record of

a convivial evening at the house of John Mills Jackson was

alone brought as evidence. ' Push the bottle about ' was the

standing command, and before long Willcocks was damning

1 Journals of the House of Assembly of Upper Canada (February 9, 10,

1806), pp. 127 ff., 135. 2 Annual Register, vol. Iviii, p. 294.
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the governor and government and the ' Scotch faction ', while

Jackson urged him on as having been treated by Gore as

' a damned rascal '. Later on Jackson had the question of

Canadian government brought up in the house of commons,

but the pamphlet/ which he published on the political state of

Upper Canada was too strong for the house of assembly, which

passed a unanimous resolution describing it as a libel full of

' unexampled insolence and contumely '.^ Jackson's propa-

ganda was intended to help the parliamentary debate in London,*

and the censure may have been due to Gore's efforts to provide

Castlereagh with counter-material.* At any rate, Gore was

under suspicion during the period. Willcocks, who had founded

a newspaper, charged his fellow members with being in the pay

of the government, and implied that he had information. At

Gore's instigation apparently prosecution for libel was dropped.

Willcocks, however, threw discretion to the winds and was

imprisoned by order of the speaker till the end of the session.^

During 1812 he obstructed the war policy of the government,

and finally was killed fighting on the American side at the siege

of Fort Erie.

It is somewhat difficult to form an estimate of this group

who later were looked back on as the pioneers of reform. Weekes,

Thorpe, Wyatt, and Willcocks were Irishmen, and it may be

that jealousy of the ' Scotch pedlars ' entered into the history.

Willcocks is the easiest judged. His zeal was of a disloyal

nature. He was undoubtedly tinged with republicanism six

months before he became a member of the legislative assembly,

1 A View of the Political Situation of the Province of Upper Canada in North

America, &c. (London, 1809).

2 Journals, &c. (March 10, 1810), p. 369. Cf., however, pp. 370 and 375.

Four members, including Willcocks, who entered the assembly on January

1808, opposed the drafting and engrossing of an address to Gore containing

the resolution.

3 Jackson to VTillcocks, July 19, 1809, State Papers, Q. 313-2, p. 460.

* Gore to Castlereagh, March 11, 1810, ibid., Q. 313-1, p. 245.
s Journals, dbc. (February 18, 20, March 16, 1808), pp. 225, 228, 274.
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when he was writing to New York expressing his admiration

for the government of the United States and his enmity against

the British institutions of Upper Canada.^ Thorpe was funda-

mentally a blatant demagogue, with a fatal command of words

and a conceited and tactless personality. Wyatt and Jackson

were a better type, and their opposition was embittered by

what they considered rather high-handed methods. Gore

possibly inspired the opposition to the group in the assembly,

which then, as in the future, was easily moved by the very

appearance of sedition and responded to any skilful suggestion

of disloyalty. There can be little doubt that Gore's advisers

used the fact that most of the reformers were officials against

them. Even his attorney-general, William Firth, entered the

fray and joined the faction in London demanding his recall.

Firth had a caustic pen and could enlarge on the ' tyranny of

Mr. Gore and his abandoned iniquitous council ' and pour

contempt on government circles at York, ' that more than

Sodom and Gomorrah of the Western World '.^ On the other

hand, it must be noted that these men gained the support of

some of the sanest citizens of the province, and they cannot

lightly be dismissed as mere flotsam and jetsam of political

agitation. They were foolish, tactless, impetuous, and filled with

a sense of their own importance ; and it was a serious error in

tactics to oppose the executive, while receiving government

pay. Their enthusiasm, however, was genuine, and it was

directed to the service of humbler men outside the charmed

official circles. Their history is the first chapter in the rebellion.

They were the poHtical fathers of more dangerous democrats.

The ' Scotch pedlars ' became the ultra-loyalists of later days,

and Gore set an example of electioneeringwhich other lieutenant-

governors followed in after years.

1 Willcocks to J. and D. Cozens, July 24, 1807, State Papers, Q. 313-2,

p. 328.

2 Firth to W. W. Baldwin, February 13, 1812, Baldwin MSS, [A], E. 6-7,

pk. 20 (Ontario Archives).
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The war of 1812 marked a real turning-point in Upper

Canadian history. First of all it divided the sheep from the

goats—the loyalists who saved the province from the later

immigrants from the United States. It lies outside this history

to attempt an adequate consideration of this point, but both

before and during the war the government kept careful vigilance.

' Itinerant fanatics enthusiastic in political and religious

matters ' had come in from the United States, ' were cordially

received, and thus disseminated their noxious principles.' ^

Brock early noted the number of aliens in the province. Habeas

Corpus was suspended and martial law proclaimed. The latter

measure caused trouble in the house of assembly, which passed

a resolution declaring it ' arbitrary and unconstitutional \^

The war, however, increased the power of the original United

Empire loyalists and their descendants. They and theirs had

played the most prominent and most efficient part in it. It had

been an imperial war, but such success as had been gained in it

was Canadian. It was just the occasion for men of robust

convictions and perhaps robuster prejudices. Democrats,

itinerant orators, and even good settlers of a later date were

insecure in a crisis. As a result, the loyalists after the peace

were more loyal and more anti-democratic than ever. Their

magnificent devotion intensified their self-confidence and seH-

esteem. They built up an administrative oligarchy no longer

founded merely on the past but on present loyalty. Secondly,

there grew out of the war other social dangers which were to

react on the constitutional history. There was delay in settling

the pay of the militia and much dissatisfaction over the small

land grants for military service.^ Many of the rank and file

were thus thrown into opposition to the government. American

soldiers took back accounts of the splendid lands of Upper

1 Drummond to Bathurst, April 30, 1814, State Papers, Q. 318-1, p. 81.

2 Doughty and McArthur, op. cit., pp. 435 ff.

3 Gore to Bathurst, October 17, 1815, State Papers, Q. 319, p. 117.
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Canada, and soon thousands came to conquer with the axe

what they had failed to conquer with the sword. At first it

was a ' general rush ', as Gore described it. Later ' land

speculators undertook to settle the province with citizens of the

United States \ The assembly joined in the business and

refused to tax vacant lands. Gore felt the danger and prorogued

the legislature. ' If early attention ', he wrote, ' is not paid to

compose the spirit arising by the machinations of land specu-

lators in this province, the king's government will be exposed

in all future time to purchase tranquillity by the disagreeable

measure of stifling sedition by rewards, and thus encouraging

the growth of the evil.' ^ Before long American schoolmasters

were abroad in the country districts who used books ' tinctured

with the principles of their government and constitution and

holding up their own worthies as perfect patterns of every moral

excellence, whilst our public and private characters are repre-

sented in the most odious and disgusting light '.^ In addition,

the fall of Napoleon brought a crowd of emigrants, many of

whom were British radicals and disciples of Cobbett. The new

settlers of all classes were largely sectarians with little sympathy

for the church of England.

The loyalist oligarchy had gained in personnel. John

Strachan, a converted Presbyterian schoolmaster, had become

rector of York. In 1815 he was appointed to the executive

council, and in 1817 he became a member of the legislative

council. Strachan was a fierce fighter, with all the zeal of

a convert. His personality was so strong that he soon exercised

a powerful influence over the government. Unfortunately he

proved a stormy petrel for Upper Canada. He developed into

a kind of Anglican Hildebrand. In 1816 his pupil, John

Beverley Robinson, became solicitor-general, and later attorney-

general. Robinson ^as a man of narrow views ; but brilliant

1 Gore to Bathurst, April 7, 1817, State Papers, Q. 322, 1-2, p. 129.

« McDonnell to Bathurst, January 16, 1817, ibid., Q. 323, p. 177.
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natural gifts and high moral character redeemed him froni

devious ways. These two were supported by Chief Justice

Powell, Henry John Boulton, the solicitor-general, and a group

of others, if less known to history, yet none the less self-impor-

tant. An examination of the civil list of Upper Canada for 1818

discloses the fact that the entire legislative and executive

councils were composed of members of the ' family compact ',

and that all the members of the executive council were also

members of the legislative council. The same group also

controlled the high court, the law offices, and the militia and

surveyor-general's departments.

As for the sentiments and affiliations of the house of assembly

it is somewhat hard to decide. Their refusal to tax waste lands

was not due to any desire to thwart the governing class, but to

a rather human weakness which looked for a share in the spoils.

On the other hand, their ' rights and privileges ' were carefully

guarded. They carried on an elaborate dispute with the

legislative council over supplies, and asserted that the latter

could assent to or reject money bills, but could not amend them.

Borrowing the phraseology of 1678, they maintained that they

possessed in this matter 'the constitutional and immemorial

rights of the commons of Great Britain '. The attitude of the

council filled the assembly with ' emotions of the highest

interest ', for it was ' in [its] essence pregnant with principles

subversive of the exercise of the functions of the representative

body of the people '. Intercourse between the two houses was

broken off. A petition was drawn up affirming the legality of

the proceedings and deploring as a national and constitutional

evil that legislative and executive functions were vested in the

same persons. Samuel Smith, who carried on the government

between Gore's departure and the arrival of Sir Peregrine

Maitland, closed the session with ' its business unfinished \^

^ Journals of the House of Assemhly^ of Upper Canada (March 12, 19, 21, 23,

24, 26, 27, 30, April 1, 1818), pp. 521 ff. (Ontario Archives, 1912). Cf. Doughty

K
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A widely distributed pamphlet defended the assembly and

sustained them in ' the proud privilege of the people, to keep in

their hands the exclusive right to hold the purse-strings '. It

deplored the administrator's closing speech :
' but why should

we wonder ? For, as the fickle goddess turns round the wheel,

sometimes a statesman or a warrior is at the head of affairs ; and

at another a fool, a glutton, or a fly-catcher ; for Rome had her

Trajans and her Domitians ; and in this province, too, we have

not been wanting in variety.' ^

Such is the human background. The physical is no less

interesting. Surveying had been going on from the first, but

with the rush of settlers and the boom in land jobbing it

acquired an acceleration in inverse ratio to its accuracy. Before

long men were looking for their boundaries and their limits. This

state of affairs naturally caused anxiety to the older inhabitants,

who began to doubt their surveys. In addition, the constitution

of 1791 had imposed on the country physical barriers against

wise colonization. In each township there were huge reserves

of land set aside for the protestant clergy and for the crown.

These, of course, remained undeveloped. With the increase in

land speculation, lands were withdrawn from settlers who
would gladly have cleared them, and were held idle as the

market fluctuated. There was thus created a forest barrier

between many a colonist's hut and that of his neighbour.

Communications were deplorable and the growth of population

was retarded. Whole stretches of country were without roads

and bridges, schools and churches.^ The constitution sanctioned

economic conditions of a serious nature. Real settlers, anxious

for the development of the province, were isolated by vast areas

of waste lands. Social life was handicapped. Pioneer conditions

and McArthur, op. ciU^ pp. 540 ff., and Smith to Bathurst, April 6, 1818,

State Papers, Q. 324-1, p. 51.

1 Jones Papers, [A], E. 36. 1 (2), May 1818 (n.p.) (Ontario Archives).
* For the method adopted in land granting, see Durham, Report, App. A .

(ed. Lucas, vol. iii, pp. 1 ff.).
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were made harder, and the civilizing effects of community spirit

in rehgion, education, amusement, and everyday intercourse

were curtailed. The political aspect of the clergy reserves will

appear later.

Among the crowd of new emigrants who came into such

a world was Robert Gourlay, a Scotch radical whose most

serious defect was lack of social discretion.^ He was a man of

university education and of good family, and had been a member

of a commission appointed to inquire into the causes and effects

of pauperism in Great Britain. He believed that emigration

was the cure for the disease, while at the same time it would

help to develop and to populate the colonies. On his arrival in

Upper Canada in 1817 he set up as a land agent, and almost

instinctively began to formulate plans for organized colonization.

Naturally desiring to make his schemes as effective as possible,

he issued a list of thirty-one questions to the townships of the

province, asking for information which he considered necessary

to a serious immigration policy. The sting lay in the last

question :
' What in your opinion retards the improvement of

your township in particular, or the province in general, and

what would most contribute to the same ? ' ^ The general

impression left by the answers is that crown and clergy reserves,

lack of capital, few settlers, and above all an ill-organized land

system had combined to hurt the country. No unprejudiced

critic could doubt that the facts were so. Unfortunately for

Gourlay criticism was the leading deadly sin in Upper Canada.

His innocent inquiry took on a political aspect and he found

himself a dangerous suspect on the part of the ' family compact

'

clique. His association with Barnabas Bidwell, an immigrant

from Massachusetts, was also against him. The ruling class had

an ingrained hatred of Americans, and they dreaded the signs,

^ The best account of Gourlay is by W. R. Riddell in Ontario Historical

Society : Papers and Records, vol. xiv (Toronto, 1916). The author vindicates

Chief Justice Powell, who banished Gourlay.
2 Gourlay to Torrens, February 7, 1818, State Papers^ Q. 150-1, pp. 24, 39.

K 2
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which were not wanting, that the house of assembly might not

be disposed to discriminate against them. Shortly after his

arrival Gourlay was counted as a dangerous supporter of the

radical element in the assembly, and his proceedings were

reported to England as ' inflammatory amongst an ignorant

population, from the want of truth, reason, and decorum '.^

His chief opponent was Strachan ; and the ' busy malice of the

parson of Little York ' found sedition in some of the phrases

which Gourlay used in various addresses to the resident land-

owners.

Gourlay's offence, however, reached a point too dangerous for

the ' family compact ' when he issued a call to these proprietors

to attend a convention where grievances in general might be

discussed and petitions forwarded to England. In due course

delegates selected from the various townships met at York.

They were a body of entirely respectable men, who had done

real work in clearing and settling the province. Resolutions

were passed and an address drawn up condemning the entire

land-granting system and its evil influence on colonization,

and calling on the British parliament to issue a commission of

inquiry into the government and affairs of Upper Canada. By
this time Gourlay had been unwittingly transformed from an

immigration theorist in general into an Upper Canadian
' reformer ' in particular. The township meetings were enthusi-

astic over his ' leadership and genius ', and even private

correspondence bears witness to the place which he had assumed

in popular imagination :
' Times are amazingly dull at Little

York. No such thing as cash to be seen. We expect our

governor, Mr. Gourlay, from below, soon. He is doing all he

can to put our land-granting gentry and big men through their

facings, and all I can say for him is good speed his plough.' ^

; } 3mith to Bathilrst, February 28, 1818, State Papers, Q. 324-1, p. 21.

2 CanniffMSS., Case 15 (1818). (Lennox and Addington Historical Society,

vol. ix, Napanee, 1917.)
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Even the governor-general, Sir John Sherbrooke, reported to

England ^ the troubled state of things in the upper province '.

He forwarded a pamphlet with an account of sonie of Gourlay's

meetings. Only bad health kept him from going to Upper

Canada to check the insubordinate spirits.^ The agitation had

taken on a political aspect. Smith, the administrator, had

withstood pressure which members of the executive, especially

Strachan, had brought to bear on him to prosecute Gourlay.

Indeed, Gourlay claimed that Smith and the chief justice had

approved his questionnaire. The convention, however, brought

matters to a head, and finally Smith agreed that Gourlay

should be prosecuted for libel against the administration.

At this point Sir Peregrine Maitland arrived as lieutenant-

governor. His military qualities and personal charm emphasized

rather than discounted his toryism, and he had little sympathy

with ' a man named Gourlay, half Cobbett, half Hunt, who has

been perplexing the province '.^ No .jury, however, would

convict. Maitland and his advisers began a devious course.

Relying on the legislature's well-known jealousy of its

privileges, he included in his first speech a reference to the

situation :
' you will, I doubt not, feel a just indignation at the

attempts which have been made to excite discontent and to

organize sedition. Should it appear to you that a convention

of delegates cannot exist without danger to the constitution, in

framing a law of prevention your dispassionate wisdom 'will

be careful that it shall not unwarily trespass on that sacred

right of the subject to such a redress of his grievances by

petition.' ^ A series of resolutions was passed which affirmed,

while guarding the right of petition, ' that the commons house

^ Sherbrooke to Goulburn, June 8, 1818, State Papers, Q. 148-2, p. 411.

2 Maitland to Bathurst, August 19, 1818, ibid., Q. 324-1, p. 129.

3 Journals of the House of Assembly of Upper Canada (October 12, 1818),

p. 3 (Ontario Archives, 1913). Maitland deplored the fact that the executive

were not sufficiently alive to the dangers, and he claimed that he himself

urged the resolutions and subsequent Act : State Papers, Q. 325-1, p. 233.
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of assembly are the only constitutional representatives of the

people of this province '. Gourlay's convention at York, ' for

the purpose of deliberating upon matters of public concern
,'

was pronounced ' highly derogatory and repugnant to the

spirit of the constitution of this province ' and tending ' greatly

to disturb, the public tranquillity '. His supporters were treated

to some sound advice on the folly of good citizens endangering

the security and the good name of Upper Canada both in the

United States and in England by ' lending their countenance

to measures so disgraceful '.^ A statute was passed constituting

such meetings imlawful assemblies and making those in any

way connected with them guilty of high misdemeanour.^

Gourlay attacked the bill in the public press. His article was

promptly pronounced a gross libel by the assembly ^ and the

editor was severely pimished. Proceedings were taken against

Gourlay under the old alien Act of 1804. An ignorant and

uneducated member of the assembly, Isaac Swayzie, actually

swore against common knowledge that Gourlay had not resided

in the province for the statutory six months, and that he was

a seditious character. It was little wonder, when ordered to

leave the province within ten days, that Gourlay ignored the

verdict. He was arrested and imprisoned. He established the

falsity of the charges against himself on a writ of habeas corpus

before the chief justice, who, however, refused bail on a techni-

cality. For months he lay in Niagara jail, and when finally he

was tried he was no longer capable of self-control. He was

condemned on a mere quibble—^that he had not left the country

when ordered—and sentenced to death without benefit of clergy

unless he departed from Upper Canada within twenty-four

hours. Gourlay lived to be an old man. His sufferings were

pronounced illegal and unconstitutional by the Canadian

1 Journals, &c. (October 22, 1818), p. 16.

^ November 27, 1818, Doughty and McArthur, op. cit., p. 554. This Act
was repealed two years later.

3 Journals, dbc. (July 5, 1819), p. 173.
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parliament in 1842. Finally he returned to Canada and was

granted an annual pension which he refused to accept. Those

who had been indiscreet enough to attend his convention

suffered. If they had claims to lands, they could not enter into

possession of them until they had confessed their sins to the

lieutenant-governor, and asked pardon for their indiscretion and

the obliteration of the stigma on their characters. So grave was

the offence that such cases were referred to England.^ Maitland

actually told the legislature that he did not consider himself

justified in granting lands to the veterans of the late war who

had been foolish enough to support Gourlay. The councils

approved of his action, but he only carried the assembly by the

casting vote of the speaker.^

Gourlay's history, taken by itself, proves that he was foolish

and impulsive, and that he lost excellent opportunities for

constructive reform by flying too much in the face of unfavour-

able conditions and by allowing his pen to conquer his sanity.

His character does not enter into the question. An unbiased

examination of his authentic words and acts up to his departure

from the province does not disclose anything which might not

pass as justifiable in the ordinary give and take of public life.

There is a certain ruggedness and an offensive vulgarity in his

WTitings which can be put down to the conditions of the time ;

but no effort was made to examine his charges or to refute them

with evidence. Gourlay's deadly sin was that he even ventured

to suggest that the governing class were not doing their very

best for the province. The deadly sin of the ' family compact

'

was that it made criticism sedition and calendered in the

criminal code any opposition with disloyalty. The spirit of the

Elizabethan council animated the executive of Upper Canada.

With the ' crazy democrat ' out of the country, Maitland and

^ Cf. a petition from Ensign Hicock in these terms to Maitland, October 16,

1822, State Papers, Q. 331, pp. 230 ff.

2 Journals, dbc, (June 7, 9, 1819), pp. 99, 101.
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the governing clique affected to feel secure. The cry of ' dis-

loyalty ' had apparently done its work. They singularly

misjudged the situation. The province was full of men who

stood by ' reform ' principles, and the assembly was far from

being a servile tool. The only insight which the executive seems

to have possessed was in realizing that Upper Canadians were

easily moved by the suggestion of treason. On the other hand,

when men who had fought to defend Upper Canada against the

United States were deprived of their land grants for venturing

to attend a meeting which confirmed the opinions of the greater

part of the province, trouble was inevitable. In so far as

Oourlay might be seditious his teachings would command

popular opposition ; but when the ' family compact ' con-

demned them without distinction or discrimination, public

opinion soon began to question the whole Gourlay episode. It

stands then as a necessary prelude to the history of reform in

Upper Canada. Gourlay made a challenge, and before long

tory and reformer were clear-cut designations in politics. The

reforming zeal of Gourlay and his friends had attacked the land

system as the most evident cause of distress and stagnation.

Failing redress from the governing class, and finding that all

complaints were brushed aside as sedition, men came into the

political arena to demand reform not merely in social and

economic affairs, but in the constitution and in the political

machinery which sanctioned injustice and inequality.

Almost at once the forces began to organize. The most

obvious point of attack was the house of assembly, and in 1821

a strong United Empire loyalist constituency, Lennox and

Addington, returned Barnabas Bidwell, Gourlay 's friend, at

a by-election. In the assembly, the tory group challenged his

election and questioned his past. By a majority of one he was

expelled from the assembly.^ The election of his son, Marshall

1 Journals (January 4, 1822), pp. 149 ff. (Ontario Archives, 1915). Cf. Mait-

land to Bathurst, April 15,1 822, State Papers, Q. 331 , p. 90. There is an account
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Spring Bidwell, was voided by the assembly because he was an

ahen, but in 1824 the same constituency chose him as its

member, and he was allowed to hold his seat.^ The ' Bidwell

affair ', as it was called, emphasized the discontent over the

alien question, which had become serious for several reasons.

In 1820 the province had been redivided into counties and

population had been made the basis of representation. Under

this Act thirty-eight members were returned to the assembly.

When the Bidwells were challenged, the whole question of

citizenship was opened up. In addition, in 1824 a ruling had

been handed down by the chief justice of England that those

who had remained in the United States after 1783 could not

retain or transmit British citizenship, and that they could not

inherit real estate within the empire. The opinion came as

a bombshell into Upper Canada, for it meant that a large

percentage of the population were not British citizens, and that

their titles to land were invalid. So grave was the situation

that Maitland received a dispatch directing him that it was

advisable to sanction local legislation conferring ' civil rights

and privileges of British subjects upon such citizens of the

United States as being heretofore settled in Canada are declared

by the judgement of the courts of law in England and by the

opinion of the law officers to be aliens ; and of including in the

same enactment the disbanded officers and soldiers of foreign

corps which were in the British service, and such foreigners

resident in Canada, who are in truth aliens, though they have

hitherto enjoyed without question the rights of British subjects '.^

The legislative council passed a bill along the lines of this

dispatch, but it was strongly opposed in the assembly on the

by an eyewitness of Bidwell's dramatic defence of himself before the legisla-

ture in a letter from William Macaulay to John Macaulay, December 31, 1821,

Macaulay Papers, [A], E. 45-6, iii. 3 (Ontario Archives).

1 Journals, &c., pp. 216-17, 306, 313-14, 441-4.

2 Bathurst to Maitland, July 22, 1825, Colonial Office Records, Q. 371-A,

p. 43.
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ground that it did not grant complete naturalization. The

assembly and many of the people regarded the proposals as some

kind of cunning attack. Maitland was apparently acting

according to instructions, but suspicion was abroad and a bitter

controversy followed in which the executive lost ground.

Finally, in 1828 an Act was passed acceptable to the vast

majority. British birth was conferred bn those who had

received crown grants, who had held public offices, who had

taken the oath of allegiance, and on all who had resided in the

province since 1820. All others resident on March 1, 1828, were

to be admitted to the rights and privileges of citizenship after

seven years and on taking a prescribed oath. The imperial

parliament extended to all persons naturalized by the legislature

of Upper Canada the right to become eligible for seats in

the legislative council and in the assembly, as well as that of

voting for members of the latter. The dispute was not settled,

however, before an opinion had grown up that the local govern-

ment intended to deal in an arbitrary way with American

settlers.

During the Maitland regime, the status of the church of

England fell across the political life of the province and accen-

tuated the constitutional situation. The Simcoe theory that

the church of England was the established church of Canada

had never been abandoned. There were thus religious disabili-

ties under which the non-episcopal protestant churches laboured.

Their ministers could not solemnize marriages. The assembly

passed a bill in 1824 removing this grievance and ' authorizing

ministers of the Society of Methodists to solemnize marriage '.

The legislative council rejected the bill. This was the beginning

of a fatal policy. Religion was thrown into the political arena,

and the Methodists, a growing communion in the province, were

given a political grievance. Even when the disability was

substantially rectified in 1829, nonconformist clergy were

required to take out a certificate from the court of quarter
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sessions in their district, while clergymen of the church of

England solemnized marriages ex officio,^

Under the Constitutional Act of 1791 large reserves of land

for ' the protestant clergy ' had been sanctioned. In 1823 the

discontent in connexion with this question passed from the

social into the political sphere. Resolutions and an address were

carried in the house of assembly in that year claiming a share

in the clergy reserves for the church of Scotland as an established

church.- The election of 1825 brought in a strong group of

reformers which included Marshall Bidwell, Peter Perry, John

Rolph, and John Matthews, as well as William Morris, who had

taken a prominent part in connexion with the resolutions in

favour of the church of Scotland. With Bidwell an outstanding

figure, opposition was organized against the government. An
address was drawn up protesting against any increase in the

clergy reserves and praying that the present reserves should

not be confined to the church of England, but should be

shared in by all christian denominations.^ Maitland informed

the assembly that no increase was intended. Undeterred, the

assembly protested that ' protestant clergy ' did not mean

clergy of the church of England exclusively, and suggested the

sale of the lands for the support of education and of religion in

general. Strachan entered the fray with ' an ecclesiastical chart

of Upper Canada ' in favour of an Anglican ' majority ' in the

province.^ Egerton Ryerson replied on behalf of the Methodists,

and the house of assembly challenged the implied position of the

church of England both in an address and in a report from

^ See a fully documented study by W. R. Riddell, ' The Law of Marriage

in Upper Canada ' (Canadian Historical Review, vol. ii, pp. 226 ff.).

2 Journals, d;c., pp. 560 ff., 606 ff.

3 Maitland to Bathurst, March 7, 1826, State Papers, Q. 340-1, p. 33. The
assembly had become alarmed over transactions, in which the ' clergy

reserves ' figured, between John Gait and the British government. See

R. K. Gordon, John Gait, pp. 45 ff. (University of Toronto Studies, 1920).
* Strachan to Wilmot Horton,* May 16, 1827, State Papers, Q. 345-2»

p. 342.
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a special committee of the house on Strachan's chart.^ The

dispute was laid before the select committee on the civil govern-

ment of Canada in 1828.^ In its report special attention was

drawn to the political difficulties created in Upper Canada by the

position granted to the church of England by the subservience

of the legislative council. Nothing, however, was done, and
' the most mischievous practical cause of dissension ',^ as

Durham called ' the clergy reserves ', remained to form, as we

shall see, a motive for rebellion. The reserves and the money

coming in from them were finally secularized in 1854 by a

Canadian Act, which facetiously recited the desirability of

' removing all semblance of connexion between church and

state '.
.

The religious question thus became the main key to the

political situation in Upper Canada. The governing clique,

however, were not content to let the issues crystallize. They

pursued a pin-prick policy. John Matthews had his pension as

a half-pay officer stopped, and he was ordered to return to

England, because he was present at a performance given by

a company of American actors, under the patronage of the

assembly. The evening was old-world in its conviviality, and the

audience momentarily forgot the ' family compact ', when
' Yankee Doodle ' was rendered with ' hats off '. The Colonial

Advocate of William Lyon Mackenzie had been transferred from

Queenston to York in November 1824. In the following summer

the printing press was wrecked by a group of young bloods. Of

course the authorities had no part in the attack, and of course

it w^as a youthful revenge for much abuse ; but the reform

party interpreted it as a premeditated action inspired by the

older heads. It brought a strange vengeance, for the damages

awarded to Mackenzie and collected among the ' family com-

1 Maitland to Huskisson, May 12, 1828, State Papers, Q. 347, p. 16 ; George
Ryerson to Hay, June 7, 1828, ibid., Q. 3o0-2, p. 341.

2 See Kennedy, op. cit., p. 346. ^ Report, ii. 179 (ed. Lucas).
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pact ' reconstructed not merely his press and paper, but his

fortunes. Other instances of foohsh poHcies—some wilful, some

perverse, some accidental, but all arrogant—might easily be

drawn from the history of Maitland's regime. Their force was

cumulative, though they contributed only indirectly to the

main issues. They were witnesses to a state of mind in govern-

ment circles rather than permanent influences. Maitland was

recalled in August 1828, but he did not leave Canada before the

province had given a judgement on his rule. In the elections

which were held previous to his departure, the ' family compact

'

in all its ramifications was the predominating issue. Everything

was called into service—clergy reserves, the marriage legislation,

Strachan's chart, freedom of the press. Echoes were even heard

of Gourlay's convention and of the persecution of those who had

attended it. The government had no episode ready of sufficient

notoriety to be given a disloyal tinge, and the reformers gained

a respectable majority which included William Lyon Mackenzie,

Jesse Ketchum, Marshall Bidwell, John Rolph, and Peter Perry.

Robert Baldwin in 1829 was elected to fill the seat vacated by

John Beverley Robinson on his appointment as chief justice.

When Maitland left, the state of affairs was by no means

hopeless ; but he handed over a delicate enough situation to

his successor Sir John Colborne, who was perhaps as good

a man as any available. Although a soldier and an outstanding

figure at Waterloo and^a tory of the old school, Colborne

possessed a kindly personality and a sympathetic character.

Behind his professional rigidity and his somewhat seK-conscious

devotion to the dignity of his office, he had more insight into

civil problems than any of his predecessors. He would have

succeeded under more favourable conditions. His sympathies

were chilled by the cold exclusiveness of the oligarchy and his

insight warped by his being compelled to take advice from those

who professed to have the only adequate grasp of local affairs^

The British government desired to do something along the
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lines suggested by the report of 1828, and Colborne's instruc-

tions represented the intent and extent of that purpose.^ For

the present there was no necessity to open up the question of

revenue control, and as a matter of fact if trouble arose the

government could easily be maintained. On the ' clergy

reserves ' full information was asked, and a promise was given

that any proposals concerning education, especially such as

might deal with the ' exclusive connexion ' of the University

with the church of England, would receive very careful con-

sideration. There were doubts about making the judges

independent ; but the legislative council would be rendered

less subservient by discontinuing the appointment of officials

to it. Before Colborne had time to orientate himself the

assembly opened an attack. The address to the lieutenant-

governor was based on the idea that the elected of the people

ought to be the advisers of the crown, and he was warned of the

fatal consequences which would follow a continuance of the

traditional policy. Wounded feelings, injured interests, and

popular discontent would be the price paid for power. The

complete control of finance and the right of appropriation were,

unfortunately for the future, vain cries in the constitutional

night, for the executive could afford to neglect threats in this

connexion. Colborne, with no insight as yet into political and

social conditions, was unable to give any adequate reply.

A dry platitude that it was easier to find troubles than to efface

them did not help.

A short residence, however, soon convinced him where the

sources of trouble lay. Of the seventeen members of council,

not more than fifteen ever attended, and of these, six belonged

io the executive council, and four held offices under the govern-

ment. ' Composed as the legislative council is at present, the

province has the right to complain of the great influence of the

1 Murray to Colborne, September 29, 1828, Colonial Office Records, Q. 372,

JA], pp. 53 ff. (Canadian Archives).
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executive council in it.' ^ He hoped to make the second chamber

more independent. In the religious-political world his observa-

tion was equally keen. He found that Strachan's political

course had destroyed his clerical influence, and the dissenters,

in seeking to protect their communions against him, had become

political bodies. The lieutenant-governor was forced to confess

that he could not blind himself so far as not to be convinced

that the political part which Strachan had taken in Upper

Canada had destroyed his value as a clergyman, had injured

the episcopal church, and had done harm to real religion.^ If

there was going to be a militant established church with

a champion in the councils in Upper Canada, Colborne at once

saw that the province would have to be governed in opposition

to the wishes of the vast majority of the people.

Colborne was more or less helpless. When the assembly in

1830 asked him to dismiss his advisers, as they had lost the

confidence of the country, he could only return a curt thanks

for the address. His keeping silence even from good words

must have seemed to justify itself, for the reformers lost the

next election. It is impossible to decide the reasons for the

change. At any rate two may be suggested. Colborne had

nothing of Gore's pettiness and of Maitland's subserviency, and

Anglo-Saxon common sense grasped the fact that he was just

and honourable. In addition, a reform assembly was helpless

against the legislative council. The average voter, who had

plumped for a new heaven and a new earth, did not grasp the

constitutional difficulties. Ceaseless speeches, manifold com-

mittees, democratic addresses, spent themselves in vain against

the serried phalanxes of privilege, and the voters who had

looked for reforming bread and received doctrinaire stone must

have been a little disappointed. The campaign is otherwise

interesting. Mackenzie issued a platform which included the

1 Colborne to Murray, February 16, 1829, State Papers, Q. 351-1, p. 29.

2 Colborne to Hay, March 31, 1829 ; same to Bishop of Quebec, February

13, 1829, ibid., pp. 86, 106.
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independence of the judges, reform of the legislative council,

religious equality, and ' an executive government responsible

for its conduct '. The appeal was clear-cut and the rejection is

inexplicable except for the reasons suggested. At the same

time, it is worth while to remember that as long as Beverley

Robinson led the government party in the assembly there was

a certain amount of dignity. His was talented arbitrariness.

^Vhen Henry John Boulton, Robinson's successor, and Christo-

pher Hagerman led the tory forces, tactful autocracy gave place

to domineering aggressiveness and they drove the iron into the

soul of a people. As events proved it was fortunate for Upper

Canada that the election turned out as it did. To this assembly

fell the lot of dealing with the financial proposals' under the

imperial Act of 1831.^ Early in the session a permanent civil

list was granted, and thus one source of irritation was removed.

Had Hagerman and Boulton been content to let Mackenzie^

Perry, and their like blow off steam in the absence of more

moderate reformers from the house, and to accept with some-

thing of Robinson's political wisdom the civil list which lifted

the lieutenant-governor, the judges, and themselves as solicitor-

general and attorney-general out of the turmoil of an annual

vote, there might have been no rebellion. Mackenzie was taken

too seriously. His opposition to the civil list was based on the

comprehensive principle of being always against the government!

When it was passed, he flooded the dykes of g.dministration with

an ocean of abusive rhetoric; Real reform—and there was

much of it in his speeches and writings—^was discounted by

excess and lack of discrimination. The Colonial Advocate

enjoyed a perfect surfeit of vilification. The executive was

compared with the arbitrary, iron despotism of the czar, and

the constituencies which returned government supporters \vere

impaled on the finest points of scurrilous ridicule. The ' syco-

phant 'assembly and the ' mean and niercenary ' executive at

1 See above, p. 106, note 2.
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last lost patience. The house declared the editorials breaches

of privilege, and Mackenzie was expelled as Boulton's ' reptile
'

and Hagerman's ' spaniel dog '. Constitutionally and legally

right, politically and diplomatically wrong, the assembly made
the reforming editor a popular hero. Little York was outraged,

and, with a growing self-importance, the inhabitants asked the

lieutenant-governor to dissolve the house. Colborne was not

so foolish. York, however, returned their maltreated member
at the by-election. Necessarily he was admitted to the house,

but only to meet a new charge of libel. Once again he was

expelled, and, foolishly and illegally, he was declared incapable

of holding a seat. Once again his constituents sent him back.

As the house was not sitting when the election took place,

Mackenzie prepared to seek redress in London and set sail on

May 1, 18S2. In England he interviewed Lord Goderich, the

colonial secretary, and created a mixed but not entirely ineffec-

tive impression. Meanwhile Boulton and Hagerman advised

the legislature, which opened on October 31, that Mackenzie

had no right to sit. The government carried the assembly and

a new writ was ordered. In his absence Mackenzie was returned

unopposed.

The assembly was in no mood for discriminating thought.

Lord Goderich had sent a dispatch written with care and

judgement, in which, however, grievances were recognized.^ He
instructed the lieutenant-governor to publish the dispatch.

Colborne hesitated to do so before prorogation and thought

that caution should be used ' in dealing with a demagogue

formidable from perseverance and cunning '.^ Finally he

decided to transmit the dispatch to the legislature. The old

impatience of criticism once more was in evidence. No atten-

tion was paid to the censures on Mackenzie and his methods.

Goderich had actually received a man expelled from the

^ Goderich to Colborne, November 8, 1832, State Papers, G. 69.

2 Colborne to Hay, January 16, 1833, State Papers, Q. 377-1, p. 183.

L
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assembly, and given him audience as though he were an agent

for reporting grievances and oppression.^ Boulton and Hager-

man led the attack on the colonial secretary and Mackenzie was

expelled for the fourth time. The home government was

growing weary of high-handed proceedings in which legality

had now no place. Warnings had been in vain, and Goderich

acted after his' patience had been exhausted. He informed

Colborne that he was surprised that Boulton and Hagerman

should hold office and disregard the wishes of the cabinet. He
also pointed out, while wishing to interfere in no arbitrary way,

that a member of either house who held office at the pleasure

of the crown and at the same time could not approve of the

policy of the ministry in power must be prepared to choose

between his seat and his official situation.^ Boulton and

Hagerman were promptly dismissed. Boulton managed to get

a judicial appointment in Newfoundland, from which he was also

removed, and he returned to Canada as a supporter of responsible

government. Hagerman wheedled Goderich's successor. Lord

Stanley, into restoring him to office. The lieutenant-governor

did not escape censure. The tory party were now outraged

beyond measure. Loyalty gave place to rebellious sentiments

and threats, and the government papers reflected the resent-

ment. It is well to keep in view this state of mind. The ' family

compact ' group were just as ready to prove recalcitrant as any

other group in the province, if their peculiar privileges and their

still more peculiar feelings were touched. Mackenzie pricked

* the loyalty-bubble '. The government party were unwilling

to accept defeat or censure. Mackenzie was again expelled

after a scene of indecorum and passion. For the moment, his

ambitions were satisfied when he became first mayor of York

on its incorporation as the city of Toronto. Unfortunately for

his cause and for the cause of reform, he rashly published a letter

1 Colborne to Goderich, February 16, 1833, State Papers, Q. 377-1, p. 218.

2 Goderich to Colborne, March 6, 1833, p. 93, Series G. 70, p. 43.
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from Joseph Hume, the radical politician who had helped him

with Lord Goderich, in which Hume anticipated a crisis in

Canada ' which [would] terminate in independence and freedom

from the baneful domination of the mother country and the

tyrannical conduct of a small and despicable faction in the

colony '.1 Mackenzie's indiscretion hurt the reforming party at

the elections held in October 1834. Indeed the publication of
,

Hume's letter corresponds in a degree to the issuing of the

Ninety-two Resolutions in Lower Canada. Constitutional

reformers were alarmed and did not feel secure concerning the

future. R3^erson and the Methodists began to separate from

what might be considered the Papineau platform.^ As it was,

the reformers were in the majority in the new assembly. But

the Baldwins, Jesse Ketchum, and Rolph had refused to stand,

and the party were thus split over Mackenzie's policy. Mackenzie

succeeded in having a select committee of the assembly

appointed to inquire into grievances. He was elected chairman

and all the members were his close followers. The report which

this committee brought forward was never formally approved

by the assembly, but it may be considered as representing the

opinions of the Mackenzie group of reformers.

The Seventh Report of Grievances covered most issues in Upper

Canadian politics. Patronage, salaries, the church of England,

the land department—all were subject to severe criticism. It

cannot be denied that there w^ere grievances, but no concessions

were made to conditions, and any good results were overlooked.

The ' family compact ' were nothing if not competent, and

while crumbs fell from the rich man's table, there was no real

organized public peculation under their regime. The interest of

the report lies largely in its discussion of constitutional ques-

tions. The committee felt that the machinery of government

^ Colonial Advocate, May 22, 1834.

^ See an address from the Wesleyan conference condemning Hume's letter

which Colborne forwarded to Stanley, July 1, 1834, State Papers, Q. 382-2,

p. 449.

L 2
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was behind the grievances. They were justified in complaining

that little respect was paid, even in subordinate matters, to

the wishes of the assembly. On the other hand, there is no

clear suggestion for reform. Under the influence of Lower

Canada an elective second chamber was asked for, but there

is no hint of the recommendation of cabinet government. The

• executive council was to be rendered responsible to public

opinion, but the method was vague. The committee noticed

that some witnesses suggested ministerial responsibility, and

the terms approach the idea of cabinet control ; but there is

nothing in the report which can be interpreted as an acceptance

. of this suggestion. The report was at once printed and copies

were sent to Lord Glenelg, now colonial secretary, and to the

members of the imperial parliament. The cabinet was alarmed.

Colborne was censured for having misjudged the situation and

for withholding full information from the imperial government.

He defended himself as best he could. He regretted the atten-

tion paid to Mackenzie and his party, who, he was convinced,

could not be attached to the government by concessions.^ He
recalled his suggestion of 18S2, of filling up the country as

speedily as possible with staunch British settlers, as such

a policy would eliminate all anxiety about the Canadas and

would counteract factions.^ The cabinet was convinced that

a new policy must be begun, and Colborne was recalled to make

room for Sir Francis Bond Head, who was sworn in at Toronto

on January 25, 1836. Colborne left the next day to assume

command of the military forces in British North America.

Colborne did not leave before he carried out an act which was

singularly inopportune. He established and endowed out of the

clergy reserves forty-four rectories for the church of England.

The history is rather confusing. In 1831 the British government

1 Colborne to Glenelg, September 16, November 9, December 2, 1835,

State Papers, Q. 387-1, p. 98 ; Q. 387-2, pp. 279, 349, 410.

2 Colborne to Hay, September 21, 1832, ibid., Q. 374-4, p. 887.
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decided to abandon the idea of endowment, as the system had

proved not only financially futile, but had ' a direct tendency

to render odious to the inhabitants ' the ministers of religion.^

A bill was prepared for the provincial legislature repealing the

clauses of the Constitutional Act dealing with the clergy reserves

and transforming them into crown lands.^ The bill was actually

introduced by the attorney-general, but it disappeared in

Colborne's prorogation of the legislature. In February 1832

Colborne suggested the use of monies from the clergy reserve

funds to build rectories or churches. . In the following April

Goderich concurred in this view. In November 1832 Goderich

stated that the imperial government had abstained from

endowing literary or other corporations until he should obtain

advice from the representatives of the Canadian people. In

1834 and in 1835 the assembly passed bills for the sale of the

clergy reserves and for the application of the monies received

to education, but the legislative council blocked the scheme.

In January 1836, on the eve of his departure, the executive

council recommended to Colborne the creation of fifty-seven

rectories and patents were issued for forty-four. Colborne and

the executive council could plead implicit approval ; but the

whole thing was carried through without the immediate know-

ledge of the imperial government. At any rate, while Colborne

had the law on his side, there can be little doubt that the action

was impolitic and frictional. The idea of creating rectories

and endowing them was at least as old as Maitland's time ; but

the fact that there had been varieties of opinion even in imperial

circles made Colborne's last official act take on the appearance

of a challenge. The province began to view the church of

England as a subtle schemer taking advantage of a situation

before conciliation could become an active policy.

Head's appointment provides an opening for criticism of the

1 Goderich to Colborne, November 21, 1831, Series G. 68, p. 251.

^ Colborne to Goderich, February 3, 1832, State Papers, Q. 374-1, p. 177.
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colonial office. Unknown in any capacity save as a poor law

commissioner, no one was more surprised than Head himself

when he was roused from his bed to receive the king's messenger

offering him the lieutenant-governorship of Upper Canada.^

He had the common sense to decline the offer, but Glenelg was

insistent, and there began in January 1836 a regime almost

tragical in its fatuity. Its only redeeming feature is the comic

figure of the lieutenant-governor, who within a few weeks

developed to his own satisfaction theories of colonial govern-

ment childish in their folly. Head ostensibly came to Canada

to carry out concessions in answer to the report on grievances.

It was little wonder then that he was received in Toronto as

a popular hero and as ' a tried reformer '.^ The length to which

Lord Glenelg was prepared to go can be seen from his instructions

issued to Head.^ Patronage could not be abandoned entirely,

as every person in office must be held subordinate to the head

of the government. Whatever patronage was unnecessary in

preserving that principle might be given up. A general retrench-

ment in expenditure was recommended in so far as compatible

with efficiency. The cabinet refused to interfere in relation to

the dispute over the clergy reserves, which was a local matter

and not of such vital importance as to demand imperial legisla-

tion. With regard to responsible government, Glenelg was

a strict constructionist. He held that there was plenty of

responsibility. The lieutenant-governor was accountable to

king and parliament
—

' a responsibility which was second to

none,' and the assembly could bring it into active operation at

any time by address or petition. Every public officer must hold

his position at the pleasure of the crown, and he must be

^ There is a tradition that the appointment was made in error and was
intended for Sir Edmund Head. Cf. Hincks, Reminiscences of his Public Life^

pp. 14 ff. (Montreal, 1884).

2 He was actually recommended as such to Mackenzie by Hume : Hume to
Mackenzie, December 5, 1835, Robinson Papers, [A], E. 22-3, ii. 10 (1)

(Ontario Archives). See F. B. Head, A Narrative, pp. 32 ff. (London, 1839).
3 Glenelg to Head, December 5, 1835, Kennedy, op, cit., pp. 412 ff.
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removed if he opposed the Heutenant-governor's poHcy. These

principles, according to Glenelg, constituted an ' effective

system of responsibiHty '.

Before long Head grasped the implications of the scheme. He

was viceroy, responsible to no one in Canada. Downing Street

had given him an excellent system and one free from ambiguities.

Almost at once he took a violent dislike to Mackenzie and

Bidwell, but in his role as ' tried reformer ' some public act was

necessary, and he called to the executive council Robert

Baldwin and John Rolph. Head's theoretical popularity now

became actual. He was hailed as the father of responsible

government, and there can be no doubt that Baldwin and the

reformers believed that Head had inaugurated a new constitu-

tional regime. ' The appointment of executive councillors ',

wrote Bidwell, ' gives us great satisfaction. It was with our

full approbation, and I may say at our request, that these

gentlemen accepted office. They have our entire confidence

and go in without the least sacrifice of principle.' ^ Appearances

had been deceptive. Head had no idea of being guided by an

executive council. He went his own way, and when he asked

advice he rejected it as lightly as he had requested it. On
March 4 the entire executive council protested, and asserted

that they were held responsible in public opinion for measures

which had never received their approval. Head replied in the

strict letter of his instructions :
' The lieutenant-governor

maintains that the responsibility to the people (who are already

represented in the house of assembly) which the council assume

is unconstitutional ; that it is the duty of the council to serve

him, not them ; and if on so vital a principle they persist in

a contrary opinion, he foresees embarrassments of a most

serious nature—for as power and responsibility must, in common

justice, be inseparably connected with each other, it is evident

1 M. S. Bidwell to A. N. Buell, February 26, 1836, Jones Papers, [A],

E. 36, 2 (5) (Ontario Archives).
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to the lieutenant-governor, that if the council were once to be

permitted to assume the latter, they would immediately as their

right demand the former.^ On March 12 the executive council

resigned in a body, and Head lost no time in forming a new

council of four, which was immediately met with a resolution

in the assembly maintaining the principle of ' a responsible

executive council to advise the lieutenant-governor on the

affairs of the province '. Ten days later the assembly passed a

vote of no confidence in the new council. Head talked louder

and less guardedly than ever, and the assembly finally refused

supplies. In the issue the lieutenant-governor harangued the

house for over an hour and finally dissolved it. Writs were

issued for an election in June.

Head entered the fray with Francis Gore's experiment

behind him. He became a political leader with all the patronage

of the province at his disposal. He entered it, too, at issue with

the colonial office. Glenelg would not grant his request to obtain

the repeal of the revenue Act of 1831, and sent him a dispatch,

which had already been forwarded to New Brunswick, instruct-

ing him to introduce into the executive council men having the

confidence of the people. Head ran the elections on his own

plans : hemade a personal appeal and placed the choice between

himself and the reformers. The old bogy of disloyalty was

brought out of the campaign cupboards. The tories rallied

round it as in the days of Maitland. Their opponents organized

to obtain an elective legislative council, an executive responsible

to public opinion, the surrender and control of all provincial

revenue and the elimination of the imperial cabinet from the

internal affairs of the colony. Head swept the country, and

the reformers were virtually wiped out. The disloyalty cry

undoubtedly worked wonders in the mouth of a lieutenant-

governor, and personal influence—and perhaps more—turned

many votes. But the controlling force in the election was the

Methodists under the direction of Egerton Ryerson. Ryerson
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feared the future, and there must have been a strong sense of

impending danger when he led his followers into the tory and

Anglican camp.^

The lieutenant-governor now lost all sense of proportion. He
informed Glenelg that, after a single-handed combat in the

severest moral issue in colonial history, he had ' saved the

Canadas '. Glenelg could not withhold congratulations, but he

pointed out that mere ' transient results or temporary triumphs
'

were not looked for by the government. After a tour of the

province. Head summoned the legislature. The outstanding

difficulties remained. It is true that the erection of rectories

was ratified, but the clergy reserves could not be settled, as the

Methodists wavered between a religious or an educational

application of the funds. Supplies, however, were granted in

profusion, and large votes were made for improvements in spite

of a huge debt and of a grave financial situation among the

banks of the United States. ' The promised ' economic reform
'

which had figured so largely in the election campaign did not

make its appearance, and before long Head's triumph had lost

whatever significance it may have had. The colonial office grew

tired of his conceit, especially as he had broken away from the

theory of government which he so gladly accepted from his

instructions. He dismissed officials on suspicion and refused

to restore them when ordered by the cabinet. He also declared

his unwillingness to promote Bidwell to the next vacant judge-

ship at the bidding of the colonial office. Glenelg could only

fall back on his theory of responsibility and recall the almost

independent lieutenant-governor.

Before the recall reached Toronto, armed rebellion had

broken out, and it was due in no small measure to Head's

foolish self-confidence in denuding the province of troops. The

details of the rebellion lie outside this history, but when the

1 RyersoDj Story of my Life, ch. xviii ff. (edited J. G. Hodgins, Toronto,

1883).
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mingled blood of Upper Canadian and Lower Canadian was

drained to a common earth, Canadians gained the first constitu-

tional step towards political liberty. On the surface the ' family

compact ' had triumphed ; but the rebellion was symptomatic.

Small in itself, it was enough to convince the imperial cabinet

that the constitution was worn out. When a British province

took up arms against the administration it was high time to

seek the fundamental causes. The Canadian rebellions brought

Lord Durham to Canada. Sir Francis Head, however, did not

pass out of Canadian history without memorials for which

students may be grateful. His legislative council and his

' bread and butter ' assembly ^ drew up reports on the state of

the provinces, which are in many respects remarkable docu-

ments.2 Naturally the theories of the old colonial system colour

the criticism, and there is much praise for Head and ' loyal

men '. On the other hand, there is insight and restraint. The

summary of Lower Canadian history is of the greatest value,

and imperial policy in that province is subjected to an examina-

tion which cannot be overlooked. Both reports attacked

severely the colonial office for its imperfect knowledge of

colonial affairs, for its want of stability and firmness, and for its

absence of constructive continuity. Indeed, the dissatisfaction

was so strong that a board of empire was suggested which

should have Canadian members. There was a dawning vision

of a united British North America expressing itself in representa-

tion of all the American colonies in the imperial parliament.

However hard history has been forced to deal with the political

faith and the administrative practice of the tory group in

^ ' If you choose to dispute with me and to live on bad terms with the

mother country, you will —to use a homely phrase—only quarrel with your

bread and butter ' : Head to the electors of the District of Newcastle.

2 Journals of the Legislative Council, February 13, 1838 ; Journals of the

Assembly, Appendix, 1837-8, pp. 257 ff. The latter is partially printed in

Kennedy, op. cit., pp. 448 ff. Both reports were published in pamphlet form

in 1838.
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Upper Canada, it is impossible to question the intellectual

vigour of writings such as these, and the uncanny skill with

which they distributed praise and blame.

[Authorities.—The Journals of the Legislative Council and Legislative

Assembly ; A. G. Doughty and D. A. McArthur, Documents of the Constitu-

tional History of Canada, 1791-1818 (Ottawa, 1914) ; Egerton and Grant,

Canadian Constitutional Development (Toronto, 1907) ; Kennedy, Documents

of the Canadian Constitution, 1759-1915 (Oxford, 1918) ; The State Papers,

Q. 278-Q. 358, Q. 374-Q. 395 (Canadian Archives) ; Series of Origina

Dispatches, Upper Canada, G. 53-G. 107 (Canadian Archives) ; Canadian

Archives Report, 1891, ' Note E : Marriage Law in Upper Canada '
; 1892,

' Note D : Political State of Upper Canada, 1806-7 '
; 1896, ' Note C : Roman

Catholic Church in Upper Canada '
; 1897, ' Note A : Proposed Union, 1822 '

;

1898, ' Note C : Naturalization Question '
; 1899, ' Note A : The Clergy

Reserves '. The best general introduction is W. Stewart Wallace, The Family

Compact (Toronto, 1915) : this book is founded on careful and thorough

research and has a useful bibliography. Charles Lindsey, The Life and Times

of William Lyon Mackenzie (2 vols., Toronto, 1862), is the official biography

based on private papers. C. W. Robinson, Life of Sir John Beverley Robinson

(Edinburgh and London, 1904), is valuable but is formal and uninspiring. All

Gourlay's publications are valuable, especially the Banished Briton and Nep-
tunian (Boston, 1843) and Statistical Account of Upper Canada (2 vols., London,

1822), which contains many documents. A. N. Bethune, Memoir of the

Right Rev. John Strachan (Toronto, 1870), is useful but inadequate. The

Seventh Report from the Select Committee of the House of Assembly of Upper
Canada on Grievances (Toronto, 1835), Sir francis Bond Head, A Narrative

(London, 1839), and Glenelg's Dispatches (London, 1839) are essentials, as

well as Mackenzie's Colonial Advocate and the New York Albion. In the last

can be found the contemporary ' family compact ' point of view.]



CHAPTER XI

THE FAILURE OF REPRESENTATIVE GOVERNMENT
IN THE CANADAS

Lord John Russell's ten resolutions did more than lay

down principles of colonialgovernmentand precipitate rebellions.

In Lower Canada they transformed a sentiment into a dangerous

hushed melancholy, and in Upper Canada they intensified an

aspiration. For the failure of representative government had

distinct characteristics in each province, and the different

effects of the resolutions on the psychology of Lower Canadians

and of Upper Canadians were due to definite causes. Common
causes there were, and these will appear later, but the failure

can best be considered by beginning with the different back-

grounds.

From the fall of Canada Great Britain treated the French-

Canadians as a distinct group. In the earlier years the treats

ment was more or less tentative. It lacked definiteness and

insight and never assumed the clearness of a concrete political

purpose. There was a good deal of floating sentiment, of

kindliness, and of generosity which carried French-Canadians

across the rough places in British law and the more difficult

rough places in British traditions. The beginnings of the

colonial troubles, as we have seen, transformed all this. They

lifted the whole position out of the realms of emotion into

those of practical conceptions. With the Quebec Act the French-

Canadian race was given a statutory charter of privileges, and

the distinct group life of a distinct nationalism was recognized

by law within the empire. The application of this charter

to the actual life of the province fell to the hands of Carleton

and Haldimand, who, for reasons which have already been
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discussed, interpreted it in the strictest sense and made the

grant far stronger by hiding the spirit of the Act. The British

in the province were treated almost as non-existent, and at

any rate they were persistently snubbed. In due course the

French-Canadian rank and file, who had been at first suspicious

of the Danaan gift, came to look on the Quebec Act as the

visible sign and symbol of their group life, and there grew round

it a race emotion which gathered strength with the years.

When colonial difficulties again forced a change, no attempt

was made to break up this life or to divert this emotion.

A British constitution was given to a French people in the

fond hope that the alchemy of such generosity would be magical,

and that in the laboratory of constitutional experience they

would forsake language, laws, religion, and race itself. No
account was taken of the peculiar persistence of racial differ-

ences, and in the final analysis the French-Canadians bent the

constitution to racial ends.

When the shadow of Craig's regime fell across the popular

life of Lower Canada, opposition did not express itself funda-

mentally in political terms, nor did it use political weapons.

' Notre langue, nos institutions et nos lois ' seemed on the

surface a political trinity, and by the shallow-thinking adminis-

tration both in the province and in England it was interpreted

as an expression of political eiids which would be guarded at

all costs. As a matter of fact the challenge was one of race,

and the triple watchword only stood for things French-Canadian

in so far as they were living racial forces. The popular assembly

in Lower Canada never in reality took on a political or con-

stitutional aspect. It was an arena for French-Canadianism,

an organized expression of race consciousness, a guardian of

a people within the gates of an alien system.^ Its theatrical

1 ' The cause of the assembly became the cause of the entire race. The
principles that it affirmed, the rights that it insisted upon, the whole race

affirmed and insisted upon with an emotion that was at the same time enthu-

siasm and anger. These principles and these rights were in fact synonymous-
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and persistent vigils were made all the more intense because

a few British members represented another race in a French

province. They were considered outposts of an anglicizing

policy unfortunately entrenched in the lieutenant-governor

and the executive and legislative councils. It is impossible to

work through any considerable portion of the vast historical

papers of the period, or to attempt to view the history with

contemporary eyes, without being forced to the conclusion that

racial antipathies governed the issues. Behind the quietness

which conciliation produced and the aggressiveness which more

arbitrary methods intensified, there lay an energizing life

deriving its vitality from the most subtle, most tantalizing, and

most disintegrating force in history. The clash was inevitable

under a constitution which was not framed for such a situation.

But a racial clash must express itself in actual concrete

actions. It will seldom be satisfied with art, literature, music,

or more peaceful spheres than the world of affairs. From the

house of assembly there came almost naturally the ever-widening

challenges, ^his was an assembly of French-Canadians elected

by French-Canadians.
;
Its business was to make it an effective

instrument for French-Canadians. As a consequence, it made

all the difference in the world what laws were passed and who

interpreted those laws ; what taxes were levied and how they

were appropriated. The Lower Canadian house of assembly

attacked every one of these problems. It is in reality to miss

the essential when these attacks are judged solely from the

point of view of constitutional law. Here was the very core

of a chapter in political theory. There were fundamental

contradictions in being allowed a say in passing laws without

controlling the judges who interpreted them ; in being allowed

to vote taxes without deciding the items of appropriation
;

in being a constitutional part of the government without an

with the preservation of the French race' : Laurier, quoted in O. D. Skelton,

Life and Letters of Sir Wilfrid Laurier, vol. i, pp. 68 ff. (Oxford, 1921).
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effective voice in the administration. The French-Canadian

house of assembly never saw these difficulties politically isolated

or politically correlated. They attacked one and all, but

always when they felt that their race and nationality were in

danger. Law the French-Canadian must obey ; taxes the

French-Canadian must pay
;
judges the French-Canadian must

face ; administration the French-Canadian must experience ;

and the challenge given in turn to each was a challenge funda-

mentally inspired by racial homogeneity and kept alive by

those fears, suspicions, arguments, and aggressions which are

the peculiar weapons of nationalism when fettered and unfree

in a servile state.

This view of the situation can easily be illustrated. The

assembly at one period in its history became enamoured of

impeachment. It seemed a logical deduction from a constitu-

tion so persistently emphasized as British, and an admirable

method of getting even with the protagonists of anti-French

proceedings. When the legislative council blocked the plan,

there could only be one result. \ The legislative council must

be made French-Canadian by the introduction of the elective

principle.^ If the council threw out bills passed by the French-

Canadian assembly, it was high time that the legislative

aspirations of a people should be rescued from ineffectiveness.

If the governor and executive spent funds drawn from

French-Canadian sources, no specious epithet such as ' crown

lands and territorial revenues ' should render them outside

French-Canadian control. The demand for an elective legis-

lative council was perfectly logical. The clamour to control

all revenue was perfectly natural. Once nationalism had been

recognized, once it had been given an organized voice, it was

absurd to expect the French-Canadians to sit down under

a British governor, under a council largely British, and to see

their racial feelings outraged by judges who were crown

servants, their laws discarded by foreigners, and monies derived
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from their fatherland disbursed by ahens. The demand for an

agent in London was equally logical. If communications must

be carried on between Lower Canada and the imperial parlia-

ment, it was only right that the channel of communication

should be French-Canadian or the direct choice of French-

Canadians. The desire to exclude the judges was not inspired

by any wholesome political theory of rendering them inde-

pendent. They represented a British system, they were too

close to a British executive, they were too likely to be pliable

in the hands which created them. A French-Canadian assembly

desired no contact with them. The refusal of a civil list yields

to the same explanation. It must have seemed absurd to the

assembly to be asked to provide permanent pay for an anti-

French oligarchy. The fundamental defect of nationahsm,

its impatience of limitations, ran riot in Lower Canada. The

French-Canadians had no conceptions of constitutional reform.

Race became a blinding passion, and demanded a sphere of

limitless expression. The solitary voices raised in adumbrations

of responsible government were those of Neilson and his group.

Papineau was swept off his feet by racial emotions, which took

in actual issues a political and constitutional aspect. The

fundamental race consciousness expressed itself in institutional

terms, for in the institutions set up by the Constitutional Act

of 1791 French-Canadians professed to find an active scheme

for the suppression of their race.

It may be asked then, why did French Canada not rise as

a man in 1837. There are several answers. The rebellion was

premature and Papineau's sentiments ran to seed in ineffectual

organization. Fortunately, too, the theatrical rodomontade

of emotional preparation had stirred the military to something

like effective preparedness. The church, however, was the

deciding factor. The Roman catholic clergy found it necessary

to apply the brakes to the racial machine. There was an

obvious probability that the racial troubles might take on
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a popular political colour, and the church had not had a very

happy experience in history with popular movements. The

appeal, too, to the institutions of the United States and the

foolish hope that aid would come from the hills of republicanism

stiffened the back of the hierarchy. It may be said that the

Quebec Act saved the situation in 1837-8, and—it may be

said also to have created it.

In Upper Canada the failure of the constitution was due to

political causes. The popular movement in that province was

never racial, although there had been moments when the

' family compact ' gave to the term ' Yankee ' an ethnological

significance. A Yankee was fundamentally a different person

from an Upper Canadian loyalist. The history of reform in

Upper Canada is that of an appeal against constitutional

rigidity. Simcoe's ideal had become stereotyped in institutional

stagnation. There was a recognized privileged class in the

executive and legislative councils—a group had cornered the

administration. The church of England held the position of

an established and privileged communion. As a consequence

it perpetuated disabilities for which there was no excuse in

a new country, it outraged the religious sentiments of the

majority of the population, and its endowments cut across

the economic and educational life of the province. A privileged

social class, a privileged administrative group, and a privileged

church had entrenched themselves behind the constitution.

The reformers aimed to see if they could not be forced to move

without destroying the constitution. The constructive reformers

of Upper Canada never dabbled in conventions, complete

popular institutions, or direct political control. They desired

to remove the constitution from the position of being a rigid

shelter for privilege and to work it in such an elastic way as to

give freedom and political liberty to all. They practically

arrived at aiifcheory of responsible government. They demanded

reform for its own sake, for political ends. The problem in

M
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Lower Canada was how to lower every barrier for the advantage

of race consciousness. The problem in Upper Canada was how

to divide political authority so that ' the advice of the house

of assembly ' might be an efficient fact as well as a constitutional

theory. The reformers felt that they had, at least in embryo,

a political principle which would preserve the framework of

the constitution, while giving it the elasticity of life and the

vitality of freedom. To this principle they held fast. The

rebellion in Upper Canada never had a chance of success.

Mackenzie and his group fell under the influence of Papineau,

and, misinterpreting as political the motives of Lower Canadian

aggression, they borrowed his theories and rushed to arms

without the shadow of the actual or potential support which

Papineau had behind him. In addition the people of Upper

Canada had no desire to help Lower Canada in arms when

they had suffered at the hands of Lower Canada in peace.

The constitution of 1791 had left Upper Canadian revenue at

the mercy of the Lower Canadian legislature. No effort at

a working basis had in reality been successful, and there was

in Upper Canada a resentment against the lower province

which was too strong to allow any widespread revolt which

might be interpreted as a sympathetic rebellion.

The outward expression of race seeking to destroy alien

institutions and the outward expression of reform seeking to

galvanize the same institutions into life afford an opportunity

to consider in common certain functional weaknesses in the

constitution of 1791. The crown exercised a very real power

in the Canadas. The royal supremacy in religion was recognized

in Upper Canada to the detriment of the non-episcopal churches

and the growth of constitutional liberty. There was a moment
in Lower Canada when its practical exercise was demanded

and when religious animosities were in danger of being added

to the racial struggle. The theory of crown lands and crown

territorial revenue was a common source of friction. First of
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all, they created economical disadvantages. Through them

privilege could be buttressed, immigration controlled, and

settlers judiciously placed. They also created enormous

strategical advantages in administration. The governor always

had at his disposal crown revenues which included funds

provided by the home government for the military chest. Thus

the crown in Canada could at any time work the machinery

of government. The history is full of painful illustrations of

the crown's independence of grants and of its carrying on the

administration of the provinces without monies voted by

the legislatures. This was one of the broad issues. The pro-

tagonists of the popular houses in this connexion were often

factious and recalcitrant demagogues, but behind their weari-

some protests and the endless reiteration of their claims there

lies a fact of experience in modern government, that there can

be little hope of political stability as long as the executive is

financially independent.

In addition, there was in the constitution no definition of

the legislative sphere peculiar to the imperial and provincial

parliaments. Issues in themselves strictly affecting the pro-

vincial life and yet of vital importance to the entire scheme

were reserved for the consideration of the British cabinet.

Among these was the power to amend the provincial constitu-

tions. To any one only superficially acquainted with the

system, it must be clear that there were bound to be clashes

between the various constituent parts of the administrative

machinery which only constitutional amendments could remove.

At first the Lower Canadian assembly, for reasons which have

been pointed out, tried petitions for change, but when Great

Britain failed to provide remedies which apparently lay with

the imperial government to provide, the assembly passed from

one point to another until it claimed the power itself of changing

the constitution, a position which erected another barrier

between the crown and the popular house. -

M 2
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But perhaps the most serious cause of failure in the function-

ing of the constitution was the fact that the crown had no

constitutional responsibility to the houses of assembly, and

yet there could be no legislation without them. The question

was how to link up the chief executive authority with the

elected chambers. As a matter of fact no adequate answer

to that question was found within these years. A financially

irresponsible executive was also constitutionally independent,

and the houses of assembly in seeking vaguely and for different

reasons to cure a disease which they had not in reaUty diagnosed

frequently overstepped their spheres, with the result that they

were dissolved time after time. Constitutionally the governors

had as much right to dissolve them as the king had to dissolve

the imperial parliament, but in the latter case the king would

act on the advice of responsible ministers in a spirit of nebulous,

if royal neutrality. In the Canadas, when the governors

resorted to this extreme, they were driven to act in the capacity

of political party leaders. As a consequence another element

was added to the growing forces of discontent with the execu-

tive, while the houses of assembly became more and more

aggressive in asserting what they conceived to be their rights.

In Lower Canada a considerable proportion of the executive

council were members of the legislative council ; in Upper

Canada the entire executive council belonged to the legislative

council. The situation was made all the more complicated by

this state of affairs. The executive and legislative councils

were used by the crown as bulwarks against the popular

assemblies, and appointments to them were as a rule confined

to those who could be relied on to support the administration.

The whole system was vitiated by possessing an executive

^ authority which did not need to rely on public opinion.

Two consequences of a serious nature followed. In Upper

Canada control passed almost automatically into the hands

of a governing clique. Only the good sense of the people held
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back popular fury, and the rebellion was merely a shadow cast

by its flamboyant leader. In Lower Canada events passed

from point to point of pathetic folly. It was a fatal move to

suggest the union of the two provinces in 1822. When the

British cabinet attempted a constitutional change which

apparently lay with the imperial government alone, it was

embodied in a bill which intensified the racial cause of the

French-Canadians. It was equally fatal for Lower Canada to

pass through the storm and stress of struggle under leadership

which was not only too often undisciplined, but was inspired

by racial, not political motives. On the other hand, there was

in reality no remedy at hand, and if foolhardy rebellions in both

provinces closed the constitutional experiment under the

Constitutional Act of 1791, Great Britain had nothing to

replace it, just as Oliver Cromwell had no working system

ready at the close of the civil war. As we read the history

to-day, it is easy to see the points in which the whole scheme

was weak, but no one in 1838 had worked out the problem. The

sovereignty of the crown seemed an insurmountable obstacle

to colonial responsible government. To conceive of a governor

responsible to a local executive dependent on a majority in

a house of assembly seemed to mean the disintegration of the

empire. No one could grasp a constructive via media which

would reconcile local autonomy with imperial solidarity.

Lord Durham^s words sum up the situation :
' representative

government coupled with an irresponsible executive . . . constant

collision between the branches of the government ; the same

abuse of the powers of the representative bodies, owing to the

anomaly of their position, aided by the want of good municipal

institutions, and the same constant interference of the imperial

administration in matters which should be left wholly to the

provincial governments.' ^ Indeed Durham's last sentence

hints at an irritating procedure which turned the lieutenant-

1 Lord Durham's Report, vol. ii, p. 194 (ed. Lucas, Oxford, 1912).
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governors into intendants. The state papers and dispatches

of the period illustrate conditions of meticulous supervision,

which must have been pregnant sources of resentment. It is

wearisome reading to turn page after page of requests for

direction about the smallest details of provincial life. The

crown in the Canadas was too weak as well as too strong.

The representatives of the sovereign never felt secure in matters

of no vital importance, and to constitutional issues was added

the painful patience of delays in everyday pedestrian affairs.

It seemed as though the whole life of the province, from high

and difficult political concerns down to humble dealings, was

centred at Westminster, and that the lieutenant-governors were

merely agents to direct the activities of an outlying imperial

machine.

The period closes almost in darkness with the non possumus

of Russell's resolutions, the tragedy of rebellions, aad the

suspension of the constitution of Lower Canada. In darkness,

but not in entire failure. These years, thick with error, brought

with them an invaluable quota of experience. The hushed

racial melancholy of Lower Canada and the stifled political

aspiration of Upper Canada bore witness to the fact that race

could not be crushed or satisfied in its active life by inadequate

constitutional recognition, and that a political people could

not for ever sit down quietly under the domination of privilege.

ITie persistence of Upper Canada's aspiration is the significant

note in the history, and in that persistence lay, as events turned

out, happiness for Lower Canada.



CHAPTER XII

LORD DURHAM AND THE AFFAIRS OF
• BRITISH NORTH AMERICA

Lord Durham arrived in Canada on May 29, 1838. He
came with exceedingly wide powers which can be studied in

detail in the various commissions, instructions, and dispatches

which he received from the cabinet. They can be summed up

in the words of Lord Glenelg. He was given ' a general super-

intendence over all British North America ', and he was to

consider any proposals which he might think ' conducive to the

permanent establishment of an improved system of govern-

ment in her majesty's North American possessions '.^ He
also came with a preconceived idea of the future government.

Before he left England he had drawn up the outline of a federal

plan, believing that under a monarchy such a federation would

gradually change into a complete legislative union of all the

provinces.^

On his arrival he disclosed the purpose of his mission in

a proclamation to the people :
' The honest and conscientious

advocates of reform and of the amelioration of defective

institutions will receive from me, without distinction of party,

race, or politics, that assistance and encouragement which their

patriotism has a right to command from all who desire to

strengthen and consolidate the connexion between the parent

state and these important colonies ; but the disturbers of the

public peace, the violators of the law, the enemies of the

crown and of the British empire will find in me an uncom-

promising opponent. ... I invite from you the most free and

1 Glenelg to Durham, January 20, April 21, 1838, Report, vol. iii, pp. 305 ff.

(ed. Lucas, Oxford, 1912).

2 Charles Buller, 'Sketch of Lord Durham's Mission to Canada', ibid.t

pp. 336 ff. The idea may have been suggested by Glenelg ; see ibid., p. 309.
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unreserved communications. I beg you to consider me as

a friend and arbitrator, ready at all times to listen to your

wishes, complaints, and grievances, and fully determined to

act with the strictest impartiality. If you on your side will

abjure all party and sectarian animosities and unite with me
in the blessed work of peace and harmony, I feel assured that

I can lay the foundations of such a system of government as

will protect the rights and interests of all classes, allay all

dissensions, and permanently establish under Divine Providence

that wealth, greatness, and prosperity of which such inex-

haustible elements are to be found in these fertile countries.' ^

The proclamation proclaimed him a liberal imperialist. His

goodwill was immediately evident. He dissolved the old

council and appointed a new one, which, with the exception

of Dominick Daly, the provincial secretary, consisted of

members of his staff. His desire to be surrounded with un-

biased advisers met with universal approval.

With all its defects Durham's Report on the affairs of British

North America remains the greatest state paper in colonial

history. The minutest criticism has been applied to it since

the time of its appearance. Much of this criticism is valid.

The ' family compact ', for example, subjected it to searching

examination, and a committee of the legislative council of

Upper Canada produced a report in which forceful restraint

is combined with a logic which from many points of view can

never be denied.^ The sections on Upper Canada are decidedly

weak. Politically there is fairness, socially and economically

there are exaggerations and distorted views. The part dealing

1 In English and French, enclosed in dispatch to Glenelg, May 31, 1838,

State Papers, Q. 246-1, p. 45.

* Kennedy, op. cit., pp. 470 ff. The legislative assembly also made a report

to which a reply was issued by Francis Hincks, editor ofthe Toronto Examiner,
whose paper had made a strong plea for ' responsible government ' during
Durham's residence in Canada. His pamphlet is entitled A brief Review of
the Report of the House of Assembly of Upper Canada on Lord Durham's Report
(Toronto, 1839).
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with Lower Canada can only be described as brilliant, and the

situation there is diagnosed with the greatest insight, which

is made all the more remarkable by the occasional slips in fact

and errors in interpretation. In his efforts to grasp the problems

which called for solution Durham gave himself up to five

months of ceaseless activity. His resignation cut him off from

perfecting his summary in detail, and had he remained longer

it is reasonable to expect that he would have learned more of

Upper Canada. He felt, however, that the most pressing

issue was that of French-Canadianism, and on it he expended

the greater part of his tireless energy. Of the Maritime Pro-

vinces he said little. The blow from England fell on him at

the moment when he was in the middle of a conference with

eastern delegates, and his Report was finished leaving the

history a mere sketch, with no comprehensive grasp of the

difficulties which the interview brought to light. Contact,

however, with the Maritime Provinces brought him into touch

with Sir John Harvey of New Brunswick, Sir Cohn Campbell

and WiUiam Young of Nova Scotia, Sir Charles Fitzroy of

Prince Edward Island, and others, from whom he learned

something of conditions and before whom he laid his plan of

British North American federation. The attitude of each

eastern province was different for different reasons.

In the Maritime Provinces there had been much social,

pohtical, religious, and economic progress. In the course of

time constitutional friction appeared similar to that in the

Canadas. The issues, however, were held well in hand, and

there was never any public clamour of a disloyal nature.

In Nova Scotia and New Brunswick the executive council and

the legislative council consisted of the same persons. In 1830,

when Lord Goderich was dealing with questions raised by the

parliamentary report of 1828 on the Canadas, he wrote to the

lieutenant-governors of both provinces suggesting the advisa-

bility of making the councils more independent by appointing
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to them a greater number of members who were not govern-

ment officials and by excluding the puisne judges. Two years

later he sent a dispatch to Sir Archibald Campbell, lieutenant-

governor of New Brunswick, proposing that in future the

executive council and the legislative council should not consist

of the same members and that the former should be small and

include ' one or two influential members of each branch of the

legislature '. He also recommended that the legislative council

should be increased, and that membership of it should not of

necessity carry with it membership of the executive council.

Campbell agreed with these suggestions, pointing out that

the previous state of affairs constituted an anomaly which

ought never to have existed. By a royal commission dated

November 20, 18S2, New Brunswick was given two distinct

councils, one entirely executive and one entirely legislative.

In 1836 a deputation from New Brunswick visited England

headed by the reform leader Lemuel Wilmot. They suggested

reforms in the personnel of the councils, but they made no

demands for responsible government or for an elective second

chamber. Their main object was to secure from the colonial

office general concessions such as had been offered in the

Canadas by Gosford and Head. They asked for the control of

the crown revenues in return for a civil list and for a reform

in the crown lands' department. These requests were at once

granted, and arrangements were agreed on for carrying them

out. Unfortunately Campbell feared that the concessions were

too extreme, and he carried on an undignified dispute with the

house of assem'bly, dissolving it on a side issue. An election

brought him no relief, and finally he resigned. His successor

was Sir John Harvey, whom Durham met in Canada, and the

reforms agreed on in England were carried oiit without serious

trouble. New Brunswick would have been the gainer from

federation. The Maine boundary was still in dispute, and in

case of war with the United States New Brunswick would
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have been the earhest point of attack. Harvey, however, knew

that the province had just passed through a poHtical crisis in

which reactionary and reform forces had been engaged in

a bitter quarrel, and he was not anxious to introduce new

proposals before the recent changes had passed out of an

atmosphere of local political controversy.

In Nova Scotia the strong English element centred round

Halifax stiffened the forces of conservatism, and it was not till

1837 that the councils were separated. When the legislature

opened in that year Joseph Howe proposed a series of reform

resolutions, demanding among other things that the council

should no longer hold their seats for life and ' treat with con-

tempt or indifference the wishes of the people '. Howe made

a fighting speech in which he repudiated any separatist or

republican tendencies, but claimed the fullness of self-govern-

ment. The council threatened to refuse the supply bill, and

Howe withdrew the resolutions after he had secured a majority

in their favour in the assembly. The tactics were admirable.

The supply bill was saved, and Howe embodied the resolutions,

which had fulfilled their purpose as a test of opinion, in an

address to the king. The address asked for the control of the

casual and territorial revenues, and an elective legislative

council. Failing the latter the assembly desired that the

executive and legislative councils should be separated, and

that provision should be made in both for a just representation

of all the great interests of the province. They also asked that

the executive council should include ' some members of the

popular branch', and that thus the province might secure

' responsibihty to the commons '. Glenelg replied granting

the concessions which had been made in the other provinces,

but he expressed a doubt as to the possible success of separating

the councils.^ For the moment he avoided reference to the

1 Glenelg to Campbell, April 30, 1837, Sessional Papers, Canada (1883),
No. 70, pp. 17 ff.
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demand for responsibility. He was pleased that the resolutions

had been withdrawn. A few months later, in connexion with

the request for popular control of the executive, he wrote :
' Her

majesty's government must oppose a respectful but at the

same time a firm declaration that it is inconsistent with a due

advertence to the essential distinctions between a metropolitan

and a colonial government and is therefore inadvisable.' ^

The executive and legislative councils were formally separated

by Durham's commission and instructions as governor-in-chief

of Nova Scotia.2

In Nova Scotia the issue of responsible government was thus

already before the people, and there was no desire to complicate

the situation by the discussion of the wider question of federa-

tion. William Young called Durham's attention to the situation.

Nova Scotia was happy in ' impartial administration of justice,

in perfect freedom of conscience, in the unfettered exercise of

industry, and in the absence of oppression in every form '.

There was, however, discontent over lands, fisheries, and

customs, and because of the fact that official salaries, not under

control of the legislature, were too large for the means of the

colony. Two chief causes of friction overshadowed all others.

The councils were unfavourable to all reform, and contained

too many members belonging to the church of England;

the house of assembly had no effective control.^ Nova Scotia

had joined hands with the Canadas.

In Prince Edward Island there was no constitutional difficulty.

In 1834 the assembly asked for an executive council distinct

from the legislative council. This was refused. When Sir

Charles Fitzroy was going out as lieutenant-governor in 1837

Glenelg asked him to examine the composition of the councils.

As a result the assembly in the following year renewed their

1 Glenelg to Campbell, July 6, 1837, Colonial Office Papers,
2 Instructions to'Durham, February 6, 1838, Sessional Papers, op. cit, p. 39.

^ William Young to Durham, September 20, 1838, Report, vol. iii, pp. 12 ff.
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request, and supported it by pointing to the changes just made

in Nova Scotia. Fitzroy lent his weight to the petition, which

was granted in due course.^ The real grievances in Prince

Edward Island were economic and arose from absentee owner-

ship of most of the land. This had become an ever-growing

cause of complaint, and Fitzroy felt that he could not encourage

Durham in promoting comprehensive schemes of government

with the social situation so grave in the island.

Durham's idea of a federation, gradually changing to a closer

union, had to be abandoned. He found that those who were

closest in touch with sentiment in the Maritime Provinces were

not encouraging from their personal knowledge of the political

situations. In addition means of communication were sa

inadequate as to rule the plan out of immediate practical

politics, and he saw no prospect of at once improving them in

such a way as to warrant an appeal to the legislatures of the

Maritime Provinces on a union of any kind—a course which he

considered essential. The greatest influence, however, in caus-

ing him to suggest other changes was Lower Canada. Before

he had come into close contact with the French-Canadians

he had believed that they were fighting a liberal battle against

the forces of reactionary constitutionalism. His enthusiasm

underwent a gradual decHne, for he could only see stagnant

apathy and ignorant indifference in political questions. He
had believed, too, that the British were nothing but an oligarchy

holding on to power. He found that he was confusing the rank

and file with their narrow visionless leaders, and he began to

dread that any wholesale neglect of British opinions might hurt

imperial unity and might even throw Upper Canada into the

hands of the United States. When he had finally made up his

mind definitely on the constitutional changes which he would

1 The dispatches are in Correspondence with Colonial Office, Prince Edward
Island, Series G, 275-6 (Canadian Archives). For the constitution of the

Legislative and Executive Councils in the Maritime Provinces see British

Parliamentary Papers, 1839, vol. xxxiv.
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recommend, he thought that they must be fully applied before

any scheme embracing British North America was brought

forward. He decided to advise the reuniting of the two

Canadas under responsible government. Reunion, as he found

things, was a necessary preliminary training towards any

greater constitutional synthesis, and it was emphatically

essential for the future of French Canada. Indeed his suggestion

was chiefly influenced by the latter consideration.

Durham's proposal for the Canadas was not merely a legis-

lative union. It was a fusion. The French-Canadians were to

be absorbed, amalgamated, absolutely united. He had decided

on principles in colonial government. Responsible government

was the foundation. His study of the situation did not shake

him in his theory, but it caused him to propose changes in the

conditions without which he believed his theory would not

work. The first change was to deprive Lower Canada of its

political institutions by merging them into common institutions

for the whole of Canada. He had no doubt that the root of the

trouble in Lower Canada was racial.^ This led to a second

change. Race must be swamped in the reunion by assuring

a British majority. ' The fatal feud of origin, which is the

cause of the most extensive mischief, would be aggravated

at the present moment by any change which should give the

majority more power than they have hitherto possessed.

A plan by which it is proposed to assure the tranquil govern-

ment of Lower Canada must include in itself the means of

putting an end to the agitation of national disputes in the

legislature, by settling at once and for ever the national char-

acter of the province. I entertain no doubts as to the national

character which must be given to Lower Canada ; it must be

that of the British empire.' ^ Lower Canada was to be slowly

but surely anglicized, and nationalism was to be crushed out.

' I repeat that the alteration of the character of the province

1 Report, vol. ii, pp. 63, 72. ^ jfciU, p. 288.
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ought to » be immediately entered on, and firmly though

cautiously followed up : that in any plan which may be adopted

for the future management of Lower Canada the first object

ought to be that of making it an English province, and that,

with this end in view, the ascendancy should never again be

placed in any hands but those of an English population.' ^

His aim was no sham union, no mere merging of the houses of

assembly, nothing of a federal nature. Everything French-

Canadian, except religion, everything which ' la nation cana-

dienne ' stood for, was to be entirely crushed. Durham believed

his policy was a beneficial one. He had no sympathy with

a race consciousness which seemed to him a detriment to

advance. French-Canadians were to be saved by compulsion

from ' some idle and narrow notion of a petty and visionary

nationality '.^ Common institutions, common purposes, com-

mon economic interests—all British when the drastic processes

were over—would enable French-Canadians to enjoy a common
British North American nationality, towards the final creation

of which out of all the provinces French Canada would contri-

bute a lost racial individuality.

To the fused Canadas, to the Maritime Provinces, and to the

future united British North America—an ideal which Durham

never abandoned—he recommended the grant of responsible

self-government. Durham left no doubts as to his meaning.

' The wisdom of adopting the true principle of representative

government and facilitating the management of public affairs

by entrusting it to persons who have the confidence of the

representative body has never been recognized in the govern-

ment of the North American colonies. All the offices of

government were independent of the assembly.' ^ He meant

cabinet government in the British constitutional sense ; govern-

ment by an executive responsible to the majority. ' I know not

how it is possible to secure . . . harmony in any other way than

^ Ibid.y p. 296. 2 ji^ia^^ p^ 265 ; cf. p. 324. » j^^-^^^ p^ 77,
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by administering the government on those principles which

have been found perfectly efficacious in Great Britain. I would

not impair a single prerogative of the crown ; on the contrary

I believe that the interests of these colonies require the pro-

tection of prerogatives which have not hitherto been exercised.

But the crown must on the other hand submit to the necessary

consequences of representative institutions ; and if it has to

carry on the government in unison with a representative body,

it must consent to carry it on by means of those in whom that

representative body has confidence '.^ The Canadas were to

be reunited immediately by imperial legislation, but such

legislation ' should contain provisions by which any or all of

the other North American colonies may, on the application of

the legislature, be, with the consent of the two Canadas or their

united legislature, admitted into the union on such terms as

may be agreed on between them '.^ The immediate change

and the hoped-for future were both to be made real by entrusting

administration to such men as could command a majority in the

elected houses. In addition, Durham, who was no doctrinaire

theorist, recommended the establishment of thorough mimicipal

government. He saw there the practical political training-

ground of his race, and he believed that such a system in all the

provinces would not only strengthen the workings of responsible

institutions but would deprive the legislatures of occasions to

sin.^"* He advised imperial legislation for the purpose in imme-

diate connexion with that for the reunion of the Canadas,*

and he included municipal organization as an ' essential part of

any durable and complete ' wider union. ^

In recommending responsible cabinet government, Durham

knew that he confronted an issue which had already caused

much searching of hearts in England. As far back as 1810

Liverpool had denied the possibility of a colonial executive

* Tteport, vol. ii, p. 278. ^ /^^-^^^ p^ 323. 3 75^-^.^ p. 287.

* Ibid., p. 324. 5 iiyid^^ p, 322.
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being responsible to the local legislature.^ Glenelg had formu-

lated a theory of responsibility on which Head wrecked himself

inUpper Canada, and hehad stated that colonial self-government

and imperial sovereignty were irreconcilable.^ The ten resolu-

tions in 1837 refused the grant as ' unadvisable ', and Lord

John Russell in proposing them said that he considered the

demand that the executive council should be responsible in the

same way as a British cabinet was a ' proposition . . . entirely

incompatible with the relations between the mother country

and the colony. . . . That part of the constitution which requires

that the ministers of the crown shall be responsible to parlia-

ment and shall be removable if they do not obtain the confidence

of parliament is a condition which exists in an imperial legis-

lature and in an imperial legislature only. It is a condition

which cannot be carried into effect in a colony—it is a con-

dition which can only exist in one place, namely the seat of the

empire '. He repeated the same ideas during the debates in

the following January on the suspension of the constitution

of Lower Canada. The objections took the form of a political

^ dilemma : if the colonial executive is responsible to the colonial

legislature, it cannot be responsible to the British parliament

;

but the colony is part of the empire, therefore its executive

can be responsible to the imperial legislature alone, through

a governor responsible to the imperial cabinet.

With these objections in his mind Durham lattempted to get

out of the difficulty by a division between colonial and imperial

subjects :
' I know that it has been urged that the principles

which are productive of harmony and good government in the

mother country are by no means applicable to a colonial

dependency. It is said that it is necessary that the adminis-

tration of a colony should be carried on by persons nominated

without any reference to the wishes of its people ; that they

1 Liverpool to Craig, September 12, 1810, Kennedy, op. cit., p. 278.

2 Glenelg to Head, December 5, 1835, ibid,, p. 419 ; same to Campbell,

July 6, 1837, Colonial Office Papers.

N
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have to carry into effect the poHcy, not of that people but of

the authorities at home, and that a colony which should name

all its own administrative functionaries would in fact cease to

be dependent. I admit that the system which I propose would

in fact place the internal government of the colony in the

hands of the colonists themselves, and that we should thus

leave to them the execution of the laws, of which we have long

entrusted the making solely to them. Perfectly aware of the

value of our colonial possessions and strongly impressed with

the necessity of maintaining our connexion with them, I know

not in what respect it can be desirable that we should interfere

with their internal legislation in matters which do not affect

their relations with the mother country. The matters which

so concern us are very few. The constitution of the form of

government—^the regulation of foreign relations, and of trade

with the mother country, the other British colonies, and

foreign nations—and the disposal of the public lands, are the

only points on which the mother country requires a control.

This control is now sufficiently secured by the authority of the

imperial legislature, by the protection which the colony derives

from us against foreign enemies, by the beneficial terms which

our laws secure to its trade, and by its share of the reciprocal

benefits which would be conferred by a wise system of coloniza-

tion. A perfect subordination on the part of the colony on

these points is secured by the advantages which it finds in the

continuance of its connexion with the empire. It certainly

is not strengthened, but greatly weakened, by a vexatious

interference on the part of the home government with the

enactment of laws for regulating the internal concerns of the

colony, or in the selection of persons entrusted with their execu-

tion.' 1 Durham's attempt to draw a clear-cut distinction between

colonial and imperial concerns takes no account of overlapping,

and as it stands his division would have left the colonies only

something likemunicipal powers. It is, however, to his credit that

^ Report, vol. ii, pp. 280 ff.
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he saw the way out of the dilemma, and that he anticipated the

solution of history in pointing to the dual role of the governor.

Distinct as was the line which Durham drew, it did not

storm the barriers of opposition. Doubtless nothing would

have convinced ' the die-hards ', whose political logic was too

strong for their common sense. But . men like Lord John

Russell gave anxious hours to what they conceived a hopeless

dilemma and could not see the appearance of a solution.

It is an entirely unjust view which pictures England holding

back in miserly clutch the golden gift of responsible govern-

ment, and Canada stretching out ineffectual hands in the

glory of new-found political wisdom. The political thought

of the day was still anchored fast to the Austinian theory of

sovereignty. Yet in spite of that, there were many in England

who were hard at work on the problem and would have granted

Canada responsible government had they been able to reconcile

it with imperial sovereignty. When Durham's Report had been

laid on the table of the house of commons, and when resolutions

were under consideration in June 1839 for the reunion of

the Canadas, Russell again spoke on the subject. Durham

had not convinced him. He still adhered to his position of two

years previously : ' it does not appear to me that you can

subject the executive council of Canada to the responsibility

which is fairly demanded of the ministers of the executive

power in this country. . 1 . The governor of Canada [acts] not

in that high and unassailable position in which the sovereign

of this country is placed. He is a governor receiving instruc-

tions from the crown on the responsibility of a secretary of

state. Here then at once is an obvious and complete difference

between the executive of this country and the executive of

a colony.' ^ On the other hand, it was well that Russell took

over colonial affairs from the feeble Lord Normanby in Septem-

ber 1839. He returned again and again, as we shall see, to

ivrestle with the dilemma, and finally his dispatches began the
1 Kennedy, op. cit., pp. 478 ff.

N 2
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transition to responsible government. In addition, students

of colonial history and students of political thought can hardly

regret the speech just quoted. In answer to it Joseph Howe
of Nova Scotia wrote four letters which are not unworthy to

stand by Durham's Report.^ They occupy a distinct place in

political literature for their insight into the old colonial system^

for their cogency of argument and their powerful logic, com-

bined with the badinage of a native humour.

Howe began by a series of questions : Was responsible

government withheld from a suspicion of disloyalty ? Colonial

loyalty would bear examination. Was Lord Durham's remedy

for the situation and discontent dangerous ? There were no-

dangers. Did dependence in an empire imply constitutional

inferiority ? If so, why should a minority rule ? Would

a majority be more ' disloyal ' under their own government

than under the continual irritation of an executive pleasing

only to a small minority ? Was the queen in danger because

the citizens of London governed themselves ? Would the

lord mayor declare war on France ? Would Canada do it ?^

He then proceeded to examine carefully Russell's objections

to responsible government. The governors could be made

responsible to the assembly as the ministers of the crown in_

England without any invasion of the crown's sovereignty. .

If they received unconstitutional advice, what then ? Might

not this occur in England ? Suppose a typical governor made

mayor of Liverpool, with all the present bag and baggage of

dispatches, instructions, and all the present method of govern-

ment as known in the North American provinces, ' he must

be an angel of light indeed if he does not throw the good city

of Liverpool into confusion '. What would be the answer to

such a result ? The ' mayor ' could blame some one else

—

could throw the responsibility on the ' colonial office '. ' No

form of government could well be devised more ridiculous.'

The ' mayor's ' officials—^the executive—would be much more
1 Kennedy, op. cit., pp. 480 ff.
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irresponsible. Howe followed Durham's division of juris-

dictions. The questions involved were those of local, not

imperial concern. No governor could constitutionally allow

interference in foreign affairs, and a declaration of war would

only be the act of madmen. If there were difficulties in con-

nexion with trade or commerce, irresponsible government had

failed to solve them. Russell might ask what is proposed.

Howe replied that foreign affairs, control of the naval and

military forces, colonial trade with Great Britain, and that

general supervision analogous to that over an incorporate

town would be left to the imperial parliament. The colonial

secretary's duties must become those of mere oversight. The

governors, who on their arrival were like ignorant ' overgrown

schoolboys ', must in future find themselves surrounded by
' schoolmasters ' who had the confidence of the colony which

they were supposed to govern wisely, and not by those who

only represented themselves, or a minority, or the whims of

their excellencies' predecessors. The governors would then ' do

no wrong in any matter of which the colonial legislature had

the right to judge '. Under responsible government Papineau

and Mackenzie might never have existed as rebels; perhaps

they might have developed into constructive statesmen.

[Authorities.—The standard edition of Durham's Report is Sir Charles

Lucas, Lord Durharn's Report (3 vols., Oxford, 1912). The notes and intro-

duction are invaluable. A careful analysis of Durham's work in Canada and

of his conclusions is in F. Bradshaw, Self-government in Canada (London, n.d.).

The most important of his dispatches are in Egerton and Grant, Canadian

Constitutional Development (Toronto, 1907), and Kennedy, Documents of the

Canadian Constitution, 1759-1915 (Oxford, 1918) ; see also British Parlia-

mentary Papers, 1839, vol. xxxii. The State Papers are in Canadian Archives,

Series G, vols. xxxviii-xU ; Series Q. 246. 1-Q. 247. For the Maritime

Provinces, the State Papers are in the Canadian Archives and are in process

of reconstruction. J. A. Chisholm, The Speeches and Public Letters of Joseph

Howe (2 vols., Halifax, 1909), is essential. G. M. Grant, Joseph Howe (Halifax,

1904), and W. L. Grant, The Tribune of Nova Scotia : A Chronicle of Joseph

Hffwe (Toronto, 1915), are valuable, and the latter is very suggestive and

written with great insight. J. Hannay, Wilmot and Tilley (Toronto, 1907), is

useful. Valuable documentary material is in Canada Sessional Papers, 1883,

No. 70 ; House of Commons Papers, Nova Scotia, &c., August 1839, No. 579.]



CHAPTER XIII

LORD SYDENHAM'S COLONIAL SYSTEM

Lord Durham's insistence on the reunion of the Canadas

produced' an immediate effect. The British government

decided to carry out his suggestion at once and a bill was

introduced in June 1839 for that purpose. Opposition was

strong, however, in Upper Canada, and the house of assembly,

while approving of the plain, laid down conditions which the

imperial parliament could not accept.^ The measure was there-

fore postponed until the new governor-general, Charles Poulett

Thomson, afterwards Baron Sydenham of Sydenham and

Toronto, had gone to Canada and made a full report on the

provinces. Thomson was a civilian who had had a wide

financial and business experience, and he brought to his work

a nervous energy and a tenacity of purpose \^hich surprised

men who were intimately acquainted with him. A liberal

in politics, he had the entire confidence of Lord John Russell,

and the combination in colonial administration tided Canada

over one of the most difficult periods in its history and, as the

issues proved, laid permanent foundations for constitutional

development. Thomson landed at Quebec on October 19, 1839,

and at once began his work, which may be considered as two-

fold. First it was his duty to gain Canadian adherence to the

imperial proposal, and secondly he was to deal with a constitu-

tional principle which would inevitably crop up—the problem

of ' responsible government '.

His instructions covering these main duties and lesser subjects

1 Cf. Kennedy, op. cit., p. 531, and see G. Poulett Scrope, Memoir of the

Life of the Right Honourable Charles, Lord Sydenham, with a Narrative of his

Administration in Canada, p. 152 (second ed., London, 1844).
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were contained in three dispatches from Lord John Russell.^

He was to promote ' a legislative union of the two provinces

—a just regard to the claims of either province in adjusting

the terms of that union—the maintenance of the three estates

of the provincial legislature—the settlement of a permanent

civil list for securing the independence of the judges, and to the

executive government that freedom of action which is necessary

for the public good—and the establishment of a system of local

government by representative bodies freely elected in the various

cities and rural districts '. In order to carry the assembly of

Upper Canada he was, if necessary, to dissolve it and appeal to

the good sense of the inhabitants. On the subject of responsible

government Russell's instructions disclose the fact that he had

continued to grapple with the problem. He felt that such

a constitutional principle could not be reduced to the form of

a positive enactment, but he counselled a course which was

a distinct advance :
' The importance of maintaining the

utmost possible harmony between the policy of the legislature

and of the executive government admits of no question, and it

will of course be your anxious endeavour to call to your councils

and to employ in the public service those persons who, by their

position and character, have obtained the general confidence and

esteem of the inhabitants of the province,' On the other hand,

he could not see the way clear towards the establishment of

full cabinet government :
' if we seek to apply such a practice

to a colony we shall at once find ourselves at fault. The power

for which a minister is responsible in England is not his own

power, but the power of the crown, of which he is for the time

the organ. It is obvious that the executive councillor of a colony

is in a situation totally different. The governor under whom he

serves received his orders from the crown of England. But

can the colonial council be the advisers of the crown of

^ Russell to Thomson, September 7, October 14, 16, 1839, Kennedy, op. ciU,

pp. 516 ff.
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England ? Evidently not, for the crown has other advisers for

the same functions and with superior authority. It may happen,

therefore, that the governor receives at one and the same time

instructions from the queen and advice from his executive

council totally at variance with each other. If he is to obey

his instructions from England, the parallel of constitutional

responsibility entirely fails ; if, on the other hand, he is to follow

the advice of his council, he is no longer a subordinate officer,

but an independent sovereign.' Russell's principle was to be

one of mutual harmony between executive and legislature,

depending neither on an enactment nor-on a convention, but

on^ood sense and_la wise moderation '. To encourage the idea

he instructed Thomson to make it generally known that in

future good behaviour would not be considered a guarantee that

an office which was held during pleasure would be held during

life : ' Not only will such officers be called to retire from the

public service as often as any sufficient motives of public policy

may suggest the expediency of that measure, but ... a change

in the person of the governor will be considered as a sufficient

reason for any alterations which his successor may deem it

expedient to make in the list of public functionaries, subject of

course to the future confirmation of the sovereign.' Thomson

was in thorough agreement with the policies outlined, and at

once began to put them to the test.

On November 11 he summoned at Montreal the special

council which had acted under Sir John Colborne. His shrewd-

ness was immediately apparent. He did not intend to make any

changes nor to call a council of which he chose the members. His

object was to escape the imputation of creating a body specially

selected because of their favouring the project of union.^ Nor

did he intend to tolerate disorganized proceedings as under

Colborne
—

' his council ran riot '. He laid the project of union

before the body, gave them his ' opinion strongly ', and carried

1 Thomson to Russell, November 18, 1839, Kennedy, op, cit., p. 525.
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his proposals.^ The council accepted the union in six resolutions,

which included agreement with the request for a civil list and

for the blending of the public debts of the provinces. They urged

at the same time the reprovision of constitutional government as

quickly as possible.^ Thomson believed that the majority of

the province, British and French, were behind him, arbitrary

though the methods were which the law allowed him to use

under the temporary Acts for the administration of Lower

Canada. In his heart, however, he was convinced that such

methods were ideal for the province :
' If it were possible

the best thing for Lower Canada would be a despotism for ten

years more, for in truth the people are not yet fit for the higher

class of self-government—scarcely indeed at present for any de-

scription of it '.^ Before long, too, he changed his mind about

the approval which he thought he had behind him. In Lower

Canada he found ' no such thing as a political opinion. No man
looks to a practical measure of improvement. Talk to any one

upon education, or public works, or better laws, let him be

English or French, you might as well talk Greek to him. Not

a man cares for a single practical measure—the only end, one

would suppose, of a better form of government. They have

only one feeling, a hatred of race. The French hate the English

and the English hate the French, and every question resolves

itself into that and that alone.' * The council might accept the

union, but in the final analysis their resolutions were imposed

on them by the arbitrary will of the governor. They reflected,

broadly speaking, only that will. Thomson's greatest failure

lay in thinking that the race feeling which he so vividly de-

scribed 'would lie down quietly under a form of government

which provided it with anything like freedom. If it was true,

as he professed to believe, that the great mass of the people held

1 Same to a friend, November 20, December 8, 1839, ibid., p. 528.
2 jifid,^ pp. 527 ff. ,

3 See note 1.

* Thomson to a friend, March 13, 1840, Scrope, op, cit., p. 168.
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an opinion ' in favour of the union measure ', then it was

equally true, as he failed to see, that their favour was influenced

by racial motives.

In Upper Canada there was no chance of gaining the consent

of the legislature by high-handed methods. When Thomson
met it early in December 1839, he disclosed the political skill

in which he gradually became a past master. His first address

to the house of assembly was exceedingly well planned. He
laid stress on the financial state of the province—the stagnation

in public and private affairs, the heavy provincial debt. A
larger revenue was needed, not merely to cancel the past but to

secure the future. Lower Canada had always been a financial

stumbling-block to Upper Canada. Lower Canada held the key

to more revenue, and without Lower Canadian co-operation

navigation and the development of natural resources niust

remain futile. The imperial government were glad that the

house of assembly had previously agreed to the principle of

union, and it only remained for the governor-general to ask

them to moderate their conditions and to accept others which

would hasten those changes towards improvement which

Upper Canada so much needed and desired. Thomson outlined

the imperial terms : equal representation of each province in

the united legislature, a sufficient civil list, the placing as a

charge on the United Province a fair proportion of the existing

public debt of Upper Canada which had been contracted on

works of a general nature.^

The address was masterly, and it worked like magic on a house

of assembly of which Thomson has left a lively picture :
' The

assembly is such a house—spht into half a dozen parties.

The government having none—and no one man to depend on.

Think of a house in which half the members hold places, yet in

which the government does not command a single vote ; in

which the place-men generally vote against the executive, and

1 Kennedy, op. cit., pp. 529 ff.
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where there is no one to defend the government when attacked

or to state the opinions or views of the governor. How with

a popular assembly government is to be conducted imder such

circumstances is a riddle to me.' ^ Thomson's address was the

first move in solving the riddle. ' The wise moderation ' which

was Russell's elixir of political life was brought into action in

the appeal to the hard common sense of the province. The gate

to prosperity was closed and the key to it was legislative union.

More skilful still was the publication in the Upper Canada

Gazette of the dispatch relating to the tenure of public offices.

It was unaccompanied by any explanatory note. The new rule

was self-evident—no one would be continued as a public o£&cial

unless he was of service to the governor and to the province.

The strategy was astounding. Thomson had already begun his

method of government. The session was scarcely three weeks

old when he carried his proposals with substantial majorities

in both the legislative council and in the house of assembly.'^

In informing Russell of his success, his dispatches were almost

exuberant. He had neglected the ' family compact ' and the

office-holders, ^nd he had made his appeal to the reformers

and moderate conservatives,^ The union was carried, but not

' without trouble and a prodigious deal of management, in

which my house of commons tactics stood me in good stead, for

I wanted above all things to avoid a dissolution. My ministers

vote against me. So I govern through the opposition, who are

truly " her majesty's
59 ?

1 Ibid., p. 529. 2 jj^id^^ pp. 532 ff.

3 Thomson to Russell, December 24, 1839, Scrope, op. cit., pp. 154 ff.

* Thomson lo a friend, December 31, 1839, ibid., p. 156. In an interview

with Sir George Arthur, the lieutenant-governor of Upper Canada, Novetn-

ber 24, 1839, on the question of gaining Upper Canadian support for the

union, Thomson left the clear impression that his object was to secure ten

or twelve years of good government, and that by that time * ministers hoped

to find a convenient opportunity of dropping the connexion ', since the

Canadas would have developed ' the groundwork of an independent state

separate from the neighbouring republic' : Memo, of confidential interview
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A week before he had gained the assent of the assembly, the

question of ' responsible government ' was raised, and Thomson

was asked for any dispatches which he might have received on

the subject. His tactful answer gained him support. He
lightly brushed aside his inability to communicate the dispatches

to the house, but he informed them that he had been commanded

to administer the government ' in accordance with the well-

understood wishes and interests of the people, and to pay to

their feelings, as expressed through their representatives, the

deference that is justly due to them '.^ This was generally

interpreted to mean that at least the old colonial system was

dead. Indeed Robert Baldwin stated to the electors of Toronto

before the union his ' conviction that the great principle of

responsible government as we have always claimed it ... is

effectually conceded '.^ Thomson, however, had arrived at

a method of administration which was peculiarly his own.

His aim was to destroy that idea of ' responsible government

'

which at this time Baldwin thought had been conceded. He was

a minister, not a sovereign, and his executive council could not

be responsible to the assembly, for he was not in a position

uniformly to accept their advice :
' I cannot get rid of my

responsibility to the home government, I will place no responsi-

bility on the council ; they are a council for the governor to

consult, but no more.' ^ He determined to lead the people of

these colonies ' from fruitless and idle disputes upon theoretical

points of government '.^ He aimed to avoid belonging to one

party or to the other, and ' to take the moderate men from

both sides, reject the extremes, and govern as [he thought]

•

between G. G. and Sir George Arthur in Macaulay Papers [A], E. 45 a, 6 (15)

{Ontario Archives).

^ Kennedy, op. cit., p. 536.

2 Baldwin to the electors of Toronto, January 16, 1841, Baldwin Papers [A],

E. 6-7, 29 (17) (Ontario Archives).

^ Thomson to a friend, December 12, 1839, Kennedy, op. cit., p. 532.
* Same to citizens of Halifax, July 1840, Scrope, op. cit., p. 179.
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right and not as they fancy '. 'I can make a middle reforming

party, I feel sure,' he wrote in the utmost confidence.^ Thomson

was as much a party leader as any preceding governors, but

he created his party. He chose the best men of all shades

of moderate opinion. He would ' devolve the responsibility of

his acts on no man ', for he believed such a course would endanger

the empire ; but he was always ready to listen to all opinions

and ' to seek the advice of those who may be considered ta

represent the well-understood wishes of the people '.^

Thomson at once proceeded to put his system to further test.

He had formulated a theory of responsibility. • The problem

now was to see if the latter would work in another relation where

the imperial wishes were not so clearly defined. He took

a moment when his popularity was at its height to ' try his hand

at the clergy reserves '.^ In the church lands he saw perhaps the

most disintegrating force in the social background of Upper
Canada. They had stirred up religious bitterness, broken up
the economic life of the province, and reacted detrimentally on

the administration. He hoped to get some satisfactory arrange--

ment through the legislature before the united parliament

opened. To remove such a source of discontent seemed more

than wise, for there were enough difficulties ahead along the new
path of constitutional progress. With the clergy reserves

unsettled, he felt that no constitution, however new and how-

ever constitutionally accepted, would make for either advance

or content. In addition, Thomson, like Durham, was a strong

imperialist. He diagnosed with concern a certain unrest, an

impatience with England's colonial policy, a state of mind not

explicitly disloyal, but certainly not sympathetic towards the

dealings with the Canadas. There was a danger, if the union did

not get away to a good start, that all this might be fatally

accentuated. He therefore determined to see if Upper Canada

itself could not settle the clergy reserves question. He risked

1 Ibid., p. 164. 2 25^-^^^ p 259. 3 j^i^^^ p^ 155^
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his previous success, and he stood to gain nothing with the

British government if he accomphshed his purpose. Indeed he

might irretrievably damage his reputation. On the other hand,

there never had been such a favourable moment to take a risk

for the benefit of the province.

Thomson was personally opposed to a solution which would

turn over the clergy reserves to education, and the legislative

council had all along rejected such a proposal. He could not

bring himself to sanction the transference to any other object

of lands granted for a religious purpose, and he believed any bill

to that effect would be disallowed by the imperial cabinet.

There were two extreme opinions in the province. The vast

majority of the people favoured a settlement for education.

Strachan and his group held fast by the belief that they were

' the protestant clergy ' of the Constitutional Act. Thomson

prepared a bill which went through the legislature as a compro-

mise. The clergy reserves were to be distributed among the

various religious bodies in proportion to their membership. The

bill was suspended until it had lain before the British parlia-

ment and received special approval from the crown according

to the terms of the Constitutional Act.^ Meanwhile Thomson

was triumphant. In spite of Strachan's bitter opposition he

felt that he had removed ' the great overwhelming grievance,

the root of all the troubles of the province, the cause of the

rebellion—the never-failing watchword at the hustings—the

perpetual source of discord, strife, and hatred ... it is worth

ten unions '.^ Unfortunately legal opinion decided that the

provincial legislature could not deal with the matter and his

bill was disallowed. An imperial Act was passed along the same

lines, but Strachan had been busy and the church of England

received a share out of all proportion to its numericalimportance.

Thomson was naturally offended. The new arrangement would

only aggravate the evil. However, there were compensations.

1 See above, p. 83. 2 Serope, op. cit., pp. 160 ff.
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No new reserves could be created, lands sold in the past were

divided between the church of England and the church of

Scotland, and the monies derived from sales in the future would

be divided in a general way among all the religious bodies on

a, basis of membership. Thomson's fears were for the moment

groundless, and his personal popularity quieted a people of whom
the vast majority felt that the imperial legislation had done

another injustice to Canada. He closed the last legislature of

Upper Canada with just pride. ' On your return to your

different districts ', he said, ' I earnestly hope that it will be

your endeavour to promote that spirit of harmony and con-

ciliation which has so much distinguished your proceedings here.

Let past differences be forgotten—let irritating suspicions be

removed. I rejoice to find that already tranquillity and hopeful

confidence in the future prevail throughout the province. Let

it be your task to cherish and promote these feelings ; it will be

mine cordially to co-operate with you, and by administering

the government in obedience to the commands of the queen,

with justice and impartiality to all, to promote her anxious wish

that her Canadian subjects, loyal to their sovereign and attached

to British institutions, may, through the blessing of Divine

Providence, become a happy, an united, and a prosperous people.'

His personal letters were full of the closing scenes :
' I have pro-

rogued my parliament . . . never was such unanimity. When the

speaker read [the speech] to the commons, after the proroga-

tion, they gave me three cheers, in which even the ultras

united. In fact, as the matter now stands, the province is in

a state of peace and harmony which three months ago I thought

was utterly hopeless.' ^ There certainly had not been such a

scene since Simcoe opened the first legislature.

Thomson's success had been phenomenal, but his strong-

willed vitality would not allow him to rest. He saw the con-

stitutional break-down of the past outlined against a background

1 Ihid., p. 164.
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of everyday life. His dealings with the clergy reserves illustrate

his hold on the situation. He was not content with a theoretical

reform of the functioning of institutions. He realized that

institutions were not miraculous, and that they were only vital

when they worked for a people and expressed a social con-

sciousness. He desired then to create as many favourable

conditions as possible for the union not only in the Canadas but

in British North America. Friction in the other provinces

would react on the Canadas, and he feared any neighbouring

constitutional struggle until they had been given a chance to

secure their footing. The history of the year immediately pre-

ceding the union may not be one of intense importance, but

it is a real illustration of the governor's purposeful grasp of the

intimate relationship between social life and institutional Hfe,

of his conception of colonial government as a whole, and of his

personal administrative system.

In Lower Canada there was chaos. ' There is positively no

machinery of government,' he wrote; ' everything is to be done

by the governor and his secretary. There are no heads of

departments at all, or none whom one can depend on, or even

get at ; for most of them are still at Quebec, and it is difficult

to move them up [to Montreal] because there are no public

buildings. The wise system hitherto adopted has been to

stick two men into some office whenever a vacancy occurred

—

one Frenchman and one Britisher ! Thus we have joint crown

surveyors, joint sheriffs, &c., each opposing the other in every-

thing he attempts. Can you conceive a system better calculated

to countenance the distinction of race ? . . . The hand of the

government is utterly unknown and unfelt at present out of

Montreal and Quebec, and not the slightest means exist of

knowing what is passing in the rural districts.' ^ Before such

a state of affairs Thom'son almost lost heart, as he knew that

many of the needed reforms would require parliamentary

1 Scrope, op. cit., pp. 168 ff.
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legislation. He proceeded to gather up, as it were, as many
loose ends as he could. The French-Canadians were a fact, and

he approached their ostensible leader, Louis pippolyte La

Fontaine, and offered him the office of solicitor-general of

Lower Canada, at the same time fully acquainting him with

his political ideas and methods. There was diplomacy. La
Fontaine was a violent opponent of the union, and Thomson

hoped to detach him from the opposition and to secure his

abilities for the future province. La Fontaine refused. This

was Thomson's first rebuff ; but in reality it was a triumph,

for he had made a public confession of desiring to work with

the French-Canadians. However, he was far from cheerful

:

' As for the French, nothing but time will do anything for them.

They hate British rule—British connexions—improvements

of all kinds, whether in their laws or in their roads ; so they

will sulk, and will try, that is, their leaders, to do all the mis-

chief they can.' 1 In the special council his power was practically

supreme, and he prepared and carried through ordinances of

much importance. He heard with dismay that Russell had not

included municipal clauses in the Act of Union.^ ^ No man in

his senses ', he wrote, ' would think for a moment of the union

without its being accompanied by some sort of local govern-

ment, in which the people may control their own officers and the

executive at the same time obtain some influence in the country

districts. Without a breakwater of this kind between the

central government and the people, government with an

assembly is impossible in Lower Canada, and most difficult in

Upper Canada.' ^ He organized a municipal system for the

lower province which still remains the foundation of local

government in modern Quebec. His motive was not single.

He knew when he proposed a similar system for Upper Canada
^ Ibid., op, cit.y p. 191. '

2 Thomson to Russell, September 16, 1840, Kennedy, op, ciU, pp. 551 ff.,

and Russell to Thomson, October 25, 1840, ibid,, pp. 554 ff,

3 Thomson to a friend (1840 ?), ibid., p. 555. Cf. Durham, /Je^Jor/, ii, p. 287.

O
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that the fact that Lower Canada already possessed local

government would be a strong force in his favour. Lastly, he

passed an ordinance for the establishment of registry offices.

Perhaps nothing had been so detrimental to development in

Lower Canada as the extraordinary laxness of mortgage regula-

tions and the want of facilities for finding out the incumbrances

on a piece of land. Settlement had been retarded, the unsus-

pecting had been deluded and even the wary taken in. The

legislature had tried in vain to improve matters, and Thomson

was determined not to leave the subject any longer open. He
drove through ' a registry bill—^the " asses' bridge " of the

province for the last twenty years—which [met] with nearly

universal assent from both French and English '.^ Broadly

speaking, however, the French-Canadians remained suspicious

and had little sympathy with Thomson's activities. They hung

back from his advances under the threatening shadows of

Durham's Report, and he laboured under no delusions. He
summed up their state of mind to Russell :

' The French-

Canadians have forgotten nothing and learnt nothing by the

rebellion and the suspension of the constitution, and are more

unfit for representative government than .they were in 1791

. . . actuated by the old spirit of the assembly and without any

principle except that of inveterate hostility to British rule

and British connexion.' ^ The union would begin with a hostile

French Canada.

In Upper Canada there was little that could be done in the

way of actual measures, but Thomson secured the province by

two methods. Firstly, he let it be known that he was preparing

new plans relating to immigration, the simplification of the land

system, the advance of public works, and the floating of a huge

loan to be arranged by the imperial parliament. His knowledge

of human nature told him that, quite apart from urgency in these

* Thomson to a friend, November 23, 1840, Scrope, op. cit., p. 198.

2 Same to Russell, February 26, 1841, State Papers, G. 391, pp. 168 ff.
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matters, he was making an appeal which would touch a practical

spot in the hearts of Upper Canadians. Secondly, he toured

the province practically as a party leader. This tour is perhaps

the key to his system. It was the triumphant progress of

benevolent despotism, which depends for its stability on

popular support. He took every opportunity to receive

addresses, and in reply to explain the magnificent future which

lay before the country if sanity, good feeling, and unity were

allowed to prevail. His own words best sum up his success :

'All parties uniting in addresses at every place, full of confidence

in my government, and of a determination to forget their

former disputes. Escorts of two and three hundred farmers on

horseback at every place from township to township, with all

the etceteras of guns, music, and flags. What is of more

importance, my candidates everywhere taken for the ensuing

elections ; in short, such unanimity and confidence I never saw,

and it augurs well for the future. Even the Toronto people,

who have been spending the last six weeks in squabbling, were

led, I suppose by the feeling shown in the rest of the province,

into giving me a splendid reception and took in good part a

lecture I read them, telling them that they had better follow the

good example of peace and renewed harmony which had been

set them elsewhere, instead of making a piece of work about

what they did not understand. The fact is that the truth of my
original notion of the people and of this country is now con-

firmed. The mass only wanted the vigorous interference of

a well-intentioned government, strong enough to control both

the extreme parties, and to proclaim wholesome truths, and

act for the benefit of the country at large, in defiance of ultras

on either side.' ^ It is impossible not to recall the political

activities of Francis Gore and Sir Francis Bond Head, when

they placed themselves at the head of actual local parties,

Thomson did not discard their methods, but he knew a better

^ Thomson to a friend, September 18, 1840, Scrope, op, cit., p. 190.

O 2
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way. He created a party on whose platform the governor-

general—representative of the crown and responsible to the

imperial cabinet—and Charles Edward Poulett Thomson, Upper

Canadian reformer, could meet. Meanwhile theories of govern-

ment took care of themselves, and the constituencies accepted

his candidates.

Echoes of a ' mighty storm in a very small ocean ' ^ reached

him from Nova Scotia. Lord John Russell's dispatch on the

tenure of public offices produced different results in the Maritime

Provinces. Li New Brunswick Sir John Harvey announced his

intention of following it implicitly, and there was thus eliminated

any acute transition to responsible government. In Nova

Scotia, however, Sir Colin Campbell made no effort to reform

an executive council in which the assembly had practically

no confidence. Joseph Howe forced the issue and carried

a resolution in the assembly which declared that ' the executive

council, as at present constituted, does not enjoy the confidence

of the commons '. He convinced James Boyle Uniacke, the

government leader in the assembly and the future first reform

premier in Nova Scotia. The lieutenant-governor did not move

in spite of Uniacke's desertion, and answered the resolutions

in vague and non-committal terms. Howe carried further

resolutions and asked Campbell to carry on the government

according to the wishes of the people. No advance was possible,

because Campbell would not or could not see the force of

Russell's formula. He affected to believe that agreement with

the address would bring about a fundamental constitutional

change which Russell could not have intended. Howe fell back

on an implication from Glenelg's theory of responsibility.^

If the governor had a real responsibility ' to his majesty and to

parliament ', and if they were ready 'to devote a patient and

laborious attention ' to any representations which might be

1 Thomson to Russell, July 27, 1840, Scrope, op. cit,, p. 180.

^ Kennedy, op. cit., p. 419.
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addressed to them from the colonies, had the time not come for

such complaints in Nova Scotia ? He carried an address to the

queen which contained a famous petition :
' that your majesty

will join with this house in obviating the necessity for such

appeals—that you will repress these absurd attempts to govern

provinces by the aid and for the exclusive benefit of minorities,

this assembly confidently believes ; and in asking your majesty

to remove Sir Colin Campbell and send to Nova Scotia a

governor who will not only represent the crown, but carry out

its policy with firmness and good faith, the representatives of

Nova Scotia perform a faithful duty to their sovereign and to

their constituents, but recommend the only remedy which they

fear can now be applied to establish harmony between the

executive and legislature of this province.' The boldness of the

demand was astonishing, and a public agitation arose in which

Howe fanned the agitation for popular government into a white

heat. The imperial government entrusted the settlement to

Thomson, as Nova Scotia came within the scope of his com-

mission, and left him full discretion to deal with the issues. On

his arrival at Halifax, he instinctively grasped the situation and

within a fortnight his recommendations were on their way

to England. The executive council must be reformed to include

'' only the leading official servants of the government and a few

of the most influential members of either house—but especially

those of the house of assembly '. All members of the executive

council who were not members of either house must be removed,

and the law officers of the crown and other public servants

should when necessary become members of the assembly as well

as of the executive council. The legislative council must

be opened to representation from the popular party. Thomson

formed a high opinion of the province and praised its adherence

to constitutionalism. Campbell was removed to make room for

Lord Falkland, who attempted to apply to Nova Scotia

Thomson's system.^

^ Scrope, op. ciL, pp. 175 ff.
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Meanwhile the Act ^ for the reunion of the Canadas had passed

the imperial parliament and Thomson had been raised to the

peerage in recognition of his services. He must henceforth

appear in the history as Baron Sydenham of Sydenham and

Toronto. It is hardly necessary to analyse the Act in detail.

The two provinces were to be formed, by proclamation, into one

province of Canada within fifteen months after the passing of the

Act. The general scheme of government was little changed.

There was erected one legislative council, members of which

held office for life on good behaviour, and one house of assembly,

the members of which were to consist of an equal number from

each old province and must possess property worth at least

£500. Provision was made for altering ' the apportionment of

the number of representatives '. The speaker of the council

was to be nominated by the governor, and of the assembly to be

elected by its members. The status of the church of England, of

the Roman catholic church, of waste lands, and of religious

toleration was clearly defined. Arrangements were made for

a consolidated fund out of which the expenses of the judiciary,

government, and pensions might be paid. The rest of the

revenue was placed at the disposal of the united legislature,

which assumed the debts of the two old provinces. Appro-

priation and taxation must originate with the governor, and

were then open to discussion in the house of assembly. The

laws in force in either division were to continue until repealed

or amended. All written and printed documents relating to the

council and assembly and all proceedings of either house were

to be in English. Translation of documents and papers into

French was allowed. Lord John Russell explained that this

section only dealt with English as the language of ' original

record '. There was nothing in the Act against French as the

language of debate, and it was used as such from the time of

the first united parliament.^

1 Kennedy, op, cit., pp. 536 ff. (3 & 4 Victoria, c. 35).

2 The first speaker was a French-Canadian. Rules were adopted for
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A proclamation brought the union into force on February 10,

1841, and in April the first elections were held, with the result

that there were six groups varying in numbers from a ' family

compact ' party of seven to a ' government ' party of twenty-

four. The ' French party ' was computed at twenty and that

of the ' Moderate Reformers ' at the same figure.^ The nomen-

clature, however, is purely arbitrary and there was no severe

group adhesion. ' A ministerial crisis ',2 as Sydenham de-

scribed it, occurred on the eve of the opening of the legislature.^

Sydenham appointed a ' ministry ' which he intended as a

coalition of the English parties, and included W. H. Draper, a

conservative, as attorney-general for Canada West, and Robert

Baldwin the reformer as solicitor-general for Canada West.

The French were tp be neglected. Baldwin w^as careful to

explain that he had not come in by means of any coalition with

the attorney-general or with any one else. He believed that in

accepting public office at all he gave a public pledge that the

government of the country would be carried on according to

the principles of ' responsible government ' which he had ever

held, and he accepted office with that idea under the governor-

general. When chosen for ministerial office in United Canada,

he informed Sydenham that he had only confidence in three of

his colleagues. The results of the elections gave to the ultra-*

reformers of Canada West only five seats, and Baldwin saw a

solid and well-organized French group returned. Before parlia-

ment met private negotiations were carried on between the

two parties, and Baldwin was recognized as leader of a United

Reform party, which represented the opinions of the majority

procedure in the assembly. No. 29 provided for the translation of papers,

&c., and No. 38 provided for the reading of a motion in both French and
English : Standing Rules and Regulations of the Legislative Assembly of

Canada (Kingston, 1841).

^ Scrope, op» cit.f p. 217.

2 Ibid., p. 233.

3 The history of the Baldwin episode is told in the fullest detail in J. Li

Morison, British Supremacy and Canadian Self-government, 1839-54, pp. 109 ff.

(Glasgow, 1919).
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of the electors and could control the house. Acting logically

Baldwin desired to bring the executive council into harmony

with the United Reformers, and he pointed out to Sydenham

-that four councillors could not be considered as sympathetic. It

was tantamount to a request that the governor should remove

them, and it w^as the challenge of a thorough and consistent

believer in cabinet government to Sydenham's half-way house.

Baldwin could not accept a principle which would allow the

"governor to neglect party affiliations, however indistinct, by

choosing ministers at will from any or all the political groups.

The United Reformers were in the majority, and the logic of

British precedent to which Baldwin uniformly adhered demanded,

firstly, that the council should reflect entirely their opinions, and

secondly that French-Canadians should be admitted to it.

There was nothing for Sydenham to do, if his whole administra-

tive methods were to escape destruction, except to deny the

logic of Baldwin's position. To cabinet government he was a

convinced opponent, and Baldwin disappeared from office under

a rebuke of unambiguous severity, while echoes of the crisis

reached England in dispatches full of contemptuous wrath.

To describe adequately Sydenham's legislature would need

a graphic pen. Behind everything was the irrepressible

governor, as autocratic as any of his predecessors, but convinced

that his means justified his ends. He has left a vivid picture

of the opening days :
' I have got the large majority of the

house ready to support me upon any question that can arise,

and, what is better, thoroughly convinced that their constituents,

so far as the whole of Upper Canada and the British part of

Lower Canada are concerned, will never forgive them if they do

not. Whoever follows me now may, with management, keep

everything quiet and rule with comfort. . . . We have discussed

all the great topics—^the union, responsible government, the

parliamentary conditions of the Union Act, confidence in the

administration—every subject on which excitement might have
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been raised, and the agitators have entirely and signally failed.

'Except the rump of the old house of assembly of Lower Canada

and two or three ultra-radicals who have gone over with my
solicitor-general, whom I have got rid of, every member is

cordially with me and my government.' ^ He soon found that

every move had to be carefully watched. All day and far into

the night he worked not merely with papers and projects but

with men and minds. No prime minister, no party whip could

have been more active, more open to interviews, more adaptable

to circumstances, more free in personal intercourse. Bored to

death with ceremonial and bowing and the ' misery of always

being on parade ', he worked like a party-leader obsessed with

a platform, and like a reformer obsessed with a mission. In the

game which he played the members of the legislature were mere

pawns on the board, mere pieces to hoodwink the theorists. He
did not believe that the old hospital at Kingston where his

parliament met was the home of Canadian healing. He looked

out beyond its walls to the average citizen who wanted peace,

content, and above all a slower process of change. His majority

was the heart and soul of common-sense citizens. Doubtless he

had no intention of being forced to dissolve, and he bent his

energies to obtain parliamentary majorities with the zeal of an

old lobbyist. He was not afraid to rely on the veto of the legisla-

tive council. But he knewhis goal, the extent^f his purpose, and

the tremendous necessity of carrying on. He kept his legisla-

ture busy on measures which would make him more powerful

than ever throughout the country. The foundations of common
school education were laid. A board of works was established

in the hope that private members might refrain from jobbing

the public funds. The customs laws were revised in the direction

of commercial enterprise and increased revenue. He outlined

a scheme of public works on which the new loan guaranteed

by the imperial cabinet might be most efficiently spent. He

^ Scrope, op. ciU, p. 233.
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succeeded in getting a measure of local government through

against a combination of conservatives and radicals. The*

former opposed it because it brought a further measure of

self-government into the province, the latter because the

district wardens were appointed by the crown.^ In legislation

for banking he failed. The private banks were too strong, and

he had to abandon his scheme for a national bank with a

monopoly in the issuing of notes. It is worth while drawing

attention to the practical nature of his bills. Sydenham was

a business man using a legislature for business ends. He was

putting goods that were in demand on the provincial market,

and he was convinced that if the personnel of his establishment

failed him, there were more than enough men in Canada who

would break the strike.

With all his skill he could not ward off a discussion which he

considered dangerous on those ' theoretical points of govern-

ment '. Towards the end of the session Baldwin moved for

copies of Lord John Russell's dispatches on responsible

government, and these were laid on the table by Samuel Bealey

Harrison. On September 3 Baldwin moved six resolutions

which were seconded by a French-Canadian member :
'
(1 ) That

the most important as well as the most undoubted of the

political rights of the people of this province is that of having

a provincial parliament for the protection of their liberties, for

the exercise of their constitutional influence over the executive

departments of their government, and for legislation upon all

matters which do not, on the grounds of absolute necessity,

constitutionally belong to the jurisdiction of the imperial

parlia.ment as the paramount authority of the empire. (2) That

the head of the provincial executive government of the province,

being within the limits of his government the representative of

the sovereign, is not constitutionally responsible to anyother than

the authorities of the empire. (3) That the representative of the

^ Sydenham to his brother, August 28, 1841, Kennedy, op. cit, p. 563.
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sovereign for the proper conduct and efficient disposal of the

pubHc business is necessarily obliged to make use of the advice

and assistance of subordinate officers in the administration of his

government. (4) That in order to preserve that harmony

between the different branches of the provincial parliament

which is essential to the happy conduct of public affairs, the

principal of such subordinate officers, advisers of the representa-

tive of the sovereign and constituting as such the provincial

administration under him as the head of the provincial govern-

ment, ought always to be men possessed of the public confidence,

whose opinions and policy harmonizing with those of the

representatives of the people would afford a guarantee that the

well-understood wishes and interests of the people, which our

gracious sovereign has declared shall be the rule of the pro-

vincial government,^ will at all times be faithfully represented

to the head of that government and through him to the sovereign

and imperial parliament. (5) That as it is practically always

optional with such advisers to continue in or to retire from

office at pleasure, this house has the constitutional right of

holding such advisers politically responsible for every act of the

provincial government of a local character, sanctioned by such

government while such advisers continue in office. (6) That for

the like reason this house has the constitutional right of holding

such advisers in like manner responsible for using, while they

continue in office, their best exertions to procure from the

imperial authorities the exercise of their right of dealing with

such matters affecting the interests of the province as constitu-

tionally belong to those authorities in the manner most consis-

tent with the well-understood wishes and interests of the people

of this province.' ^

Baldwin's resolutions were founded on two ideas. Firstly, on

the distinction made by Durham and Howe between executive

authority over imperial and over colonial concerns—a distinc-

1 See abovC;, p. 188. ^ Kennedy, op. cit., p. 564.
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tion which Russell had taught Sydenham was invalid : secondly,

on cabinet responsibility in colonial affairs—a convention which

Sydenham could not accept because of Russell's instructions.

To allow the resolutions to pass would be granting permission

to a colonial assembly to revoke imperial dispatches already

on the table of the house, and would be conceding that the

method of government which the governor had followed was not

that implied in those dispatches. Sydenham therefore drew up

or inspired four amendments, which were moved by Harrison :
^

'
(1 )That themost important as well as the mostundoubted of the

political rights of the people of this province is that of having

a provincial parliament for the protection of their liberties, for

the exercise of a constitutional influence over the executive

departments of their government, and for legislation upon all

matters of internal government. (2) That the head of the

executive government of the province, being within the limits

of his government the representative of the sovereign, is

responsible to the imperial authority alone ; but that, neverthe-

less, the management of our local affairs can only be conducted

by him, by and with the assistance, counsel, and information of

subordinate officers in the province. (3) That in order to pre-

serve between the different branches of the provincial parlia-

ment that harmony which is essential to the peace, welfare, and

good government of the province, the chief advisers of the

representative of the sovereign, constituting a provincial

administration under him, ought to be men possessed of the

confidence of the representatives of the people, thus affording

a guarantee that the well-understood wishes and interests of the

people, which our gracious sovereign has declared shall be the

rule of the provincial government, will, on all occasions, be

faithfully represented and advocated. (4) That the people of

the province have, moreover, a right to expect from such

provincial administration the exertion of their best endeavours

1 Scrope, op. cit, pp. 236, 259.
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that the imperial authority within its constitutional limits shall

be exercised in the manner most consistent with their well-

understood wishes and interests.' ^ These amendments, which

were adopted, represent the furthest point to which Sydenham
felt that he could go. In less than three weeks his hands fell

from the helm of state. He died at Kingston September 19,

184L

Sydenham's system of government is easy to state. He was

governor and prime minister in one. He could never be

responsible to a local cabinet as long as he was an imperial

officer, but he could so follow and guide local opinion that it

would not clash with his duties and would produce.such general

satisfaction as would eliminate constitutional theories. His

great solvent was work in a practical direction. He kept

his legislature so busy on beneficial measures that they had

neither the time nor the energy to persist in worrying him with

abstract questions. He recognized a local responsibility which ^
none of his predecessors would concede. It was not cabinet

responsibility, but it was one of common sense. An intelligenb

people do not want wilfully to wreck their state. Sydenham

deliberately catered to that fundamental human fact, and he did

it in such a way that the electors believed he was carrying out ^
their wishes. In the house of assembly he gradually gained the

support of moderate practical men. He may have doctored

the electoral divisions to gain support. He may have planned

further doctoring. The fact remains he succeeded, and he must

be judged by his success. He began when the Canadas were

without form and void, and he carried out a work of creation*

It is extremely probable that if he had conceded Baldwin's

demands in the summer of 1841, there would have been another

political debacle. He refused French Canada. It was perhaps

providential that he did so. Had French-Canadians come in

in 1841, there would have been no lessons learned. La Fontaine

1 Kennedy, op, cit.y pp. 564-5.

n >.
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would have led a group of doctrinaire demagogues, who had not

acquired any grip on constitutional reform. Canada East

needed Sydenham's silent rebuke. In addition, the Canadas had

no constitutional organization. Parliamentary procedure was

more like that in a rustic debating society than in a responsible

legislature. There was no system, no method, no administrative

insight, no civil service. The union was alj very well, but sixty-

two sections of even an imperial act never yet saved a province.

Sydenham's great work was the recognition that neither con-

stitutional theory nor constitutional fact works automatically.

The rigidity of the eighteenth-century constitution on the on-e

hand and the elasticity of cabinet government on the other

could not produce content in the Canadas. What the people

of the Canadas needed was organized concrete direction rather

than constitutional space. Sydenham gave them what they

needed. For the theory—he was the queen's servant, the

council must be his servants. Behind the theory, the elemental

human fact that all government is based on consent. He
succeeded in combining the autocratic and the popular. In

fact he would have repudiated the former epithet. He was the

father of his people, the shepherd of his flock, and circumstances

made for his success.

It is impossible, however, to leave Sydenham's work without

more searching criticism. He took terrific risks : what if

he had failed ? Perhaps the nearest answer to that question

will be found in the Campbell-Howe episode. Sydenham

approved the address for Campbell's recall, and he would have

been prepared perhaps to leave the Canadas by a similar method.

That, of course, might work where there was obvious unwilling-

ness to carry out imperial orders. But had Sydenham failed

to carry the assembly with him, had they said that in spite of

goodwill, practical measures, business administration, they

wanted to be masters in their own colonial house, there is no

evidence that he had any answer to a situation which might

easily have arisen. There is evidence, however, that he was
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overdoing his paternalism, and that the sheep were getting to

know the paddock. It is extremely doubtful if he could have

held his parliament together for another session. Indeed, the

French were kind to him, and the volcano of racial hate was

quiet enough and certainly quieter than it might have been. He
did a necessary work, by nature transitory. That is rather

a pathetic summary, but it is in truth praise. Sydenham came

with a definite mission—to establish organization, political

methods, and administrative machinery ; to point out that

government can gain popular approval without losing self-

respect, and that respect for authority is the foundation of

citizenship. Sydenham fulfilled his mission. It was a typically

Anglo-Saxon mission. No high flights, no great dramatic

moments, no pomp and circumstance of glory, no magnificent

fame. He stepped off the stage, his work done, his method in

reality dying with him.

On the other hand, when his successor, Sir Charles Bagot,

looked back after a few months' interval on Sydenham's regime,

he probed to the very depths and found failure. Bagot's

estimate is all the more important in forming a judicial opinion

because it is that of a man whose correspondence discloses

honesty, wisdom, and balance, and because it was made at a

moment when it was possible to fix some of the conditions which

are so elusive, and whose loss renders historical criticism weak

and insecure. Writing to Lord Stanley a confidential dispatch,

Bagot said :
' I have given a general sketch of Lord Sydenham's

policy—were I further to lift the thin veil of success which

covers it, much of deformity would be found underneath.

Towards the French-Canadians his conduct was very unwise.

He made enemies of them unnecessarily at a time when he

should have propitiated them and diminished their objections

to the union. He treated those who approached him with

slight and rudeness, and thus he converted a proud and

courageous people, which even their detractors acknowledge

them to be, into personal and irreconcilable enemies. He
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despised their talents and denied their official capacity for

office. In this respect he was mainly right ; but there was the

lesser reason for fearing their power when held in check and for

endeavouring further to weaken it by measures which will not

stand the test of justice. Such, for instance, was the cutting off

the suburbs from the electoral districts of Quebec and Montreal.

His alleged reason was to give a commercial representation

to these two towns ;
^ his real reason, well known to his council,

was to secure the exclusion of the French from the representa-

tion and the acquisition of four supporters to his government.

The first point he gained, but not the latter, as out of the four

members, three opposed him. Another measure, open to the

same objection, was the choice of the chefs-lieux for the district

courts. These he selected in the French counties without

any regard to the wants and conveniences of the French

population, but rather in opposition to them. In one case he

chose a small and decayed village, in a most inaccessible part

of the country, but in the neighbourhood of a population of

2,000 English, instead of the former chief town, five or six times

the size of the other, in the most convenient position, and in the

centre of a population of 20,000 French-Canadians. Can it be

wondered then that this party opposed the union and all

Lord Sydenham's measures with their utmost force—that they

rejected his overtures and endeavoured to overthrow his

government ? The mode in which several of the elections were

carried in both provinces, but especially in Lower Canada,

weakened his position with the honest and uncompromising

reformers in the upper province and gave even Sir Allan MacNab

a pretext for opposing him. With regard to the position of the

government during the past session, nothing could be more

precarious or difficult. It was only by dint of the greatest

energy, and, I must add, the unscrupulous personal interference

^ Sydenham's reasons were fully laid down in a dispatch to Russell,

February 26, 1841, State Papers, G. 391, pp. 168 ff.
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of Lord Sydenham, combined with practices that I would not

use and your lordship would not recommend, in addition to

the promise of the loan and the bribe of the public works, that

Lord Sydenham managed to get through the session. After-

wards came the day of reckoning. The means and appliances

being exhausted, the power that wielded them being broken

(alas ! how rudely), up sprung a crowd of malcontents. Those

who were before opposed to the government took courage

;

those who were overawed by Lord Sydenham's boldness or

firmness shook off their unwilling fealty ; all who had, or fancied

they had, to complain of disappointed hopes or broken pledges

joined in the defection. . . . Lord Sydenham was in fact the sole

government—he decided everything and did it himself—some-

times consulting his council, but generally following his own

opinion, and seldom bringing them together and consulting them

collectively. To effect this required all the energy, activity, and

habits of business which he individually possessed, together

with his extraordinary boldness and unscrupulosity in dealing

with individuals.'/^

Sydenham's accomplishment must inevitably be judged in

the light of the situation which Sir Charles Bagot found when

he undertook office and in his estimate of those of Sydenham's

actions which created that situation.

[Authorities.—The documents are in Egerton and Grant, Canadian Con-

stitutional Development (Toronto, 1907) ; Kennedy, Documents of the Canadian

Constitution, 1759-1915 (Oxford, 1918) ; G. P. Scrope, Memoir of the Life of

the Right Hon. Charles, Lord Sydenham (London, 1844) ; Correspondence

relative to the Affairs of Canada, 1840-1 ; Correspondence relative to the Re-

union of Upper and Lower Canada, 1840 ; Journals of the Special Council of

Lower Canada ; Journals of the House of Assembly, Upper Canada ; Journals

of the House of Assembly, Canada ; State Papers, Series G, vols, cviii-cx

(Canadian Archives). Adam Shortt, Lord Sydenham (Toronto, 1908), is the

standard hfe, written with a thorough knowledge of the material. The most
brilliant study of Sydenham's government is in J. L. Morison, British Su-

premacy and Canadian Self-government, 1839-54, pp. 70 ff. (Glasgow, 1919)

(cf. the same author in Queen's Quarterly, July-September 1910).]

1 Bagot to Stanley, September 26, 1842, Bagot Correspondence, M. 163,

p. 211 (Canadian Archives).
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CHAPTER XIV

THE TESTING OF SYDENHAM'S SYSTEM

Sir Charles Bagot and his successor Sir Charles (afterwards

Lord) Metcalfe are usually studied in contrasts. There is much

to encourage this point of view. Bagot was an old-world,

cultured tory, a Georgian figure. When he came to take part

in affairs, he drifted almost naturally into diplomacy, and he

might have drifted into practical obscurity had not he been

sent to Canada, where in one crowded year he achieved a per-

manent place in the history of the empire. He was the intimate

friend of Thomas Grenville, who sent him congratulations on

his appointment and the ' cordial regrets of an old man losing

one of his most intimate friends ' ; ^ of Lord Clarendon, who

promised him fame in Canada and interested Lord John Russell

on his behalf ;
^ of Sir George Murray, who knew the Canadas

and recommended to him ' the French-Canadians as the most

anti-Yankee and also the most monarchical portion of the

province ' ; ^ and of the Marquis Wellesley, who foretold his

advantageous colonial policy.^ His dispatches form perhaps

the most human set of documents in Canadian history. They

are full of playfulness and wit, they are enlivened with jeux

d^esprit, and they display the charm of a letter-writer who

belonged to a period and to a social circle when even diplomatic

correspondence was a literary art. The perfect man of the

world moves through them, allowing the glimmer of a charming

personality to peep out here and there. They display a growing

1 Grenville to Bagot, August 9, 1841, Bagot Correspondence, M. 158, p. 33
(Canadian Archives).

2 Clarendon to Bagot, September 15, October 9, 1841, ibid., pp. 41, 170.
^ Murray to Bagot, October 7, 1841, ibid., p. 144.

* Wellesley to Bagot, October 9, 1841, ibid., p. 174.
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confidence, a gradually developing grasp of a situation, an

increasing logical conviction, and a continuous sincerity of

purpose which lend them almost the vitality and romantic

interest of a novel, with a group of character studies worked

up to a central and dramatic situation which gradually recedes

before Bagot's lonely vigil with death. Were he to be estimated

from these dispatches alone, he would appear as the self-

restrainedj even-tempered associate of Canning, with plenty of

adaptability and possessing a reserve of determined courage,

which he held in check until he had explored with tact every

loophole of an easier way, and affairs demanded boldness

rather than the risk of a compromise. With all his delicate

touch, with all his cultured ease, Bagot was no weak

figurehead. He had once been candid to a czar of Russia, and

he had once taught the prince of Orange and the court of the

Netherlands lessons in the manners of diplomacy.

Sir Charles Metcalfe was an Anglo-Indian who had spent his

life in the east and had administered the government of Jamaica.

He described himself as against the corn laws and religious

intolerance, and in favour of vote by ballot, extension of the

suffrage, improvement of the poor law, and equality of civil

rights, but ' totally disqualified to be a demagogue '.^ He was

trained from his youth up in the devious ways of devious govern-

ments and he had had experience with a popular assembly.

He had unbounded love for the empire, for British institutions,

and for law. He was a man of the highest virtue and the

greatest public spirit. He was one of the most successful

governors of his day, who had devoted himself to the service

of the crown in creating and working out administrative

systems. He lacked, however, Bagot's elasticity of mind, and

that calm confidence in necessary change which comes from

^ Metcalfe to R. D. Mangles, January 13, 1843, J. W. Kaye, Life and

Correspondence of Charles^ Lord Metcalfe, vol. ii, pp. 454 ff. (2 vols., London,

1854).
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varied contact with keen and studious minds. His dispatches

stand in violent contrast with those of his predecessor. They

are ponderous and stately, severely honest and wilfully wooden.

For Metcalfe could not dream, if he would, of letting fancy or

wit slip into an affair of state, or of allowing a human glow to

touch the stern dignity of the queen's representative. There

is no glad love for duty, no graceful yielding. They toe a line.

They follow a course. They stand four-square. Metcalfe did

not know the meaning of taking risks. The queen and empire

made demands. They were his superiors, and it was not for

him to temper the wind of commands to any shorn Canadian

lamb. If he were as liberal as he professed to be, his liberalism

was nullified by a rigidity of mind which had been cultivated

and perfected in the unchanging east. He was a public servant

who carried out the letter of his orders in unquestioning obedi-

ence. The regime of Bagot and of Metcalfe in Canada naturally

reflected these different personalities.

On the other hand, it is possible to drive the contrast too

far, for both contributed by different ways to the solution of

a political problem. Both were sent to govern Canada in the

terms of Lord John Russell's dispatches. Their faces were

directed to the future. They were to maintain the union, to

/hold themselves free from any party connexions, and to govern

t/ the country according to the well-understood wishes and

interests of the people. Bagot began his administration in all

seriousness and practically in detachment—his suspicions of

Baldwin and the colonial office's warning against the French

he held in reserve. The union he would maintain, party he

would abjure ; the third command presented difficulties. He saw
only one conclusion, government by an executive which was

trusted by the majority in the assembly. Metcalfe too would

maintain the union and abjure party; the third command was

not difficult, for the colonial office would inform him at any

time who ' the people ' were. He soon learned that they were
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not the majority, and he acted accordingly. In refusing, however,

to accept the majority, and in following the colonial office's

definition, he finally endangered the union which he had sworn

to maintain, and became a party-leader, which he had declared

was anathema to him.

Bagot and Metcalfe can, from this point of view, be studied

together. Both started from the Russell-Sydenham pact of

1839. Bagot saw that in order to interpret his government in

terms of the union and of the governor's disinterested impar-

tiality, he must accept the logic of the Harrison-Sydenham

resolutions of 1841 and follow it in order to save the new

constitution and the administrator's new role. He could not

find the wishes of the people either in space or in a vague

general will. He could not seek them in the ' family compact

'

rump or in the colonial office. He could not turn back the clock.

He could not divert the stream of development. He found the

answer to the ' responsible government cry ' in the affirmative

of responsible government itself. Metcalfe started from the same

points and found a similar answer by negative means. Trained

in India, he was a man under authority. If the British govern-

ment said that the clock must go back, that the stream must

flow another way, Metcalfe bowed the head. To the colonial

office all things were possible and even expedient, and he was

prepared at all costs not merely to obey orders, but to obey

any method of carrying them out. Bagot saw things in terms

of an honest mind working with elastic adaptability and the

power of balancing choices which the spirit of his instructions

W9uld bear. Metcalfe's mind was equally honest, but working

in terms of an experience where the succession of time did not

count, and where the diverting of streams was a regular occur-

rence. If the colonial office said, ' This is the way, walk in it ',

he did so. They had used ' union ' and ' party ' and ' people '

;

it was their duty to define and he would follow. In the issue,

he proved Bagot's conclusions. By accepting the colonial
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office's definition of ' people ' he nearly wrecked the union,

and by heading the ' people ' he became in spite of himself

a party-leader. His experience met that of Bagot in the

practical matter-of-fact mind with which Lord Elgin finally

solved the question.

Bagot's instructions were issued by Lord Stanley on October

85 184L1 Stanley was nothing if not brilliant, but his brilliancy

was often of such a nature as to obscure any other light on

a subject. He was a moderate conservative, who could not

believe that there were real parties in Canada—^nothing but

parish politics and disloyal factions. If any one was to have

power he preferred that it should be the old reactionary group

headed by Sir Allan Napier MacNab. He did not want political

power to pass into the hands of any one section in the province,

and he impressed this wish on Bagot. But as difficulties

gathered and he found that comprehension did not work, he

pointed out to the governor a line of action :
' A stream you

will have to pull against, do not doubt it ; but having done

your best to neutralize opposition by the nature of your mea-

sures, if the stream be still against you, bend your back to

your oar like a man, and, above all, take none into your crew

who will not bend their backs too, and who, instead of pulling

with you, will either be cutting (sic) crabs or backing water

when they are most wanted for '' hard all ".
. . . MacNab is to

dine with me on Thursday. ... I think he is well disposed and

reasonable. . . . but, although I am far from wishing to re-

/ establish the old " family compact " of Upper Canada, if you

come into difficulties that is the class of men to fall back upon,

rather than the ultra-liberal party ; at least, unless I am much

mistaken they are both the soundest and carry with them

the greatest individual and moral influence '.'^

Stanley, however, was forced to recognize Sydenham's

1 Bagot Correspondence^ G. iii, p. 46.

2 Stanley to Bagot, May 17, 1842, iMd., M. 165, p. 60.
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work—indeed he recognized it to such an extent as to use at

times his words and ideas—and his instructions were drawn

up in the light of ' a great experiment actually in progress '.

The momentous nature of his work was pointed out to Bagot,

and he was promised by express command of the queen every

assistance from the imperial cabinet, and ' the most favourable

construction ' on any course which his judgement directed

him to pursue. The general policy was outlined in the following

terms :
' You cannot too early and too distinctly give it to be

understood that you enter the province with the determination

to know no distinction of national origin or religious creed ; i

to consult in your legislative capacity, and so far as may be

consistent with your duty to your sovereign and your respon-

sibility to her constitutional advisers, the wishes of the mass

of the community ; and, in your executive capacity, to adminis- ^

ter the laws fkmly, moderately, and impartially. You will

invite to aid you in your labours for the welfare of the province

all classes of the inhabitants
;
you will consider it your bounden

duty to be accessible to the representations and prepared to

listen to the complaints or the statements of the views of all

;

and the only passports to your favour will be loyalty to the

queen, attachment to British connexion, and an efficient and

faithful discharge of public duty.' This policy was avowedly

that of Lord Sydenham. So strongly was Stanley impressed

with the necessity of following it out that he borrowed words

used by Sydenham at Halifax in 1840 : ^ 'It must be your

policy to withdraw the legislature and the population generally

from the discussion of abstract and theoretical questions, by

which the government of Canada in former times has been

too often and too seriously embarrassed, to the calm and

dispassionate consideration of practical measures.' Bagot (/

was to attempt to carry the assembly with him by continuing

the benevolent paternalism of his predecessor, and ' responsible

^ Scrope, op, cit., p. 179.
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^y government ' was to be shelved as a dangerous theory by an

appeal to material interests.

Bagot was not long in the province before he found out that,

excellent as his instructions were in spirit, there were serious

difficulties before him. Sydenham had as it were trained

a team which were going out to test themselves, and it was of

the utmost importance if they could be taught to play to the

whistle. The trainer had done his work, but he had not tested

his men. Bagot realized, after a few weeks in consultation

with his executive council, that Sydenham could never have

hoped to control the assembly in a new session. Draper and

Harrison informed him that they did not expect that the

government would win on a vote of confidence. The Sydenham

experiment was on the verge of failure. The moderate men
were powerless against an ' unnatural alliance ' between the

' family compact ' and the French. The exclusion of the French-

Canadians at once impressed Bagot as a political volcano.

' The narrowness of the foundations ' on which the government

was based constituted a grave error in tactics, and had resulted

in the most unlikely political combinations to defeat or to

obstruct the administration.^ In actual life it had produced

chaos. Acting under the direction of John Neilson, ' the

bitterest opponent of the union', the local government of

the lower province was at a standstill. The French-Canadians

refused to put in motion the municipal machinery and assumed

an attitude of ' passive resistance ', intending to hurt the

central authority through a break-down in local affairs.^ Bagot

anticipated that a discussion of the civil list would take place

in the assembly ; and he had little hope of carrying out the

imperial instructions.^ He found that Sydenham had entered

into a personal quarrel with the French-Canadians as a race,

^ Bagot to Stanley, February 23, 1842, Bagot Correspondence, M. 162, p. 153.
2 Same to same, March 10, 1842, ibid., M. 162, p. 176.

^ Same to same, March 16, 26, 1842, ibid., M. 162, p. 23 a; M. 160,

p. 107.
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and that, in spite of hopes to the contrary, he inherited it.^

They stood aloof in sulky antipathy.

Bagot tried hard to arrive at any course of action which was

free from misinterpretation. ' I have discovered ', he wrote,

' that the pomps and circumstances attendant upon the great

station of top-sawyer in these woods scarcely compensates for

the constant effort to keep oneself upright and steady on the

log.' 2 He decided against an immediate summoning of the

legislature. His executive warned him that he had not ' suffi-

cient materials to occupy their time and attention through the

sessions ', and that thus the assembly would be left ' to create

business for themselves by the discussion of abstract and

inconvenient questions, such as non-confidence in ministers ',

which they might ' possibly carry at this particular moment '.

He considered that the legislative council needed widening,

^nd that the judicial system of Lower Canada must be placed y
on a more secure footing.^ After long correspondence with the

colonial office, in which Stanley canvassed the names suggested

from every angle of loyalty and, safeness, Bagot succeeded in

appointing several French-Canadians to the higher judicial

places. In his efforts to make his councils more comprehensive,

he included Francis Hincks, a reformer and a financier of ffist- /

class ability. He failed to secure a strong member of the

' family compact ' in J. S. Cartwright. Cartwright saw the

necessity even of giving weight to the French-Canadians, but

he refused to sit on any executive which included such a pro-

nounced liberal as Hincks.* Bagot, however, continued to hope

that he could treat his advent as a new starting-place, ' a new

chapter in the history ', by ' doing away with all the old party

divisions '. In spite of Stanley's warning that his blendings of

1 Bagot to Stanley, June 12, 1842, ibid., M. 160, p. 255.
^ Same to same, March 27, 1842, ibid., M. 165, p. 36 a.

^ Same to same, January 24 (?), 1842, ibid., M. 160, p. 16.

* Cartwright to Bagot, May 16, 184>2; ibid., M. 158, p. 310 ; cf. N. F. Davin,

The Irishman in Canada, pp. 478 ff. (Toronto, 1877).
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' white ' toryism and ' black ' radicalism might not produce
' a good grey ', he considered that the effort might be justified,

even if it succeeded merely in taking away grounds of com-

plaint.i It was soon evident that these methods had failed to

win over the French-Canadians or to break the solidity of their

opposition. Every French-Canadian who accepted an appoint-

ment of any nature became immediately ' le vendu ', and
' le vendu ' he remained. He immediately lost his influence

over his compatriots. An individual was gained, not a race.^

The problem had passed beyond Sydenham's formula, and

Bagot began to seek the intimate advice of Draper, a moderate

conservative, and Harrison, a moderate reformer. With the

advice which he received from them the plot, thickened to its

dramatic denouement, and the dispatches from July to Septem-

ber 1842 became pregnant with momentous movements.

A dispassionate view of the situation disclosed to Bagot the

fact that the government would go down to almost certain

J defeat without the French-Canadian vote, which undoubtedly

possessed the political power. The executive was opposed to

the representatives of the people and could command no

confidence. The Sydenham-Harrison resolutions left no course

open to them but to resign. The governor-general could then

adopt one of two courses. He could dissolve the assembly and

appeal to the people, with the certainty of having the vote of

no confidence carried by the electorate. He could send for

Baldwin and La Fontaine. Harrison advised the latter course

immediately. It was the only wise solution.^ Draper was

equally certain that the government must be reconstructed

and that ' public business could only be carried on through the

French party '. A single appointment would avail nothing,

the trial must be made of appealing to the leaders :
' One thing

1 Bagot to Stanley, June 12, 1842, Bagot Correspondence, M. 160, p. 225.

2 Same to same, July 10, 1842, ibid., M. 160, p. 325.

3 Harrison to Bagot, July 11, 1842, ibid., M. 158, p. 412.
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I do not doubt at all, and that is that with the present house

of assembly you cannot get on without the French, while it is

necessary for me at the same time to declare frankly that

I cannot sit at the council board with Mr. Baldwin. My
resignation will be immediate on my becoming aware of his

appointment.' ^ Bagot hesitated. For nearly a fortnight he

worked at the situation. He knew defeat for the government

was practically inevitable. He had ' no fear of admitting the

French as a party into a share of the government ' as far as

regards any hostility to the union. He believed their admission

' to a share in the government, to which, after all, they were,

theoretically at least, justly entitled', would result in lifting

their theories and discontents out of discussion. Baldwin was

the crux. Bagot was prepared to take ' any hazards rather

than see him again introduced into the council '. He had

betrayed Sydenham and his inclusion would dissolve the

ministry as then constituted. To make the plunge would call

forth united opposition in England, would give the lie to

Durham's advice on the French-Canadian problem, and would

provide an immediate censure of Sydenham's regime. No

illusions, however, remained :
' the moment has come when

this question must be determined one way or the other, and

this government be carried on either in professed exclusion and

defiance of the Canadians of French origin, or by their admission

to such a share in it as they may be contented to receive, and

the mother country may deem it safe and reasonable to give

them. ... It is impossible to disguise from oneself that the

French members of the assembly possess the power of the

country, and whoever directs that power by the most efficient

means of controlling it is in a situation to govern the province

most effectually.' Bagot had not, he confessed, the political

1 Draper to Bagot, July 16, 1842, ibid., M. 158, p. 442 ; Draper to Egerton

Ryerson, September 16, 1842, Hodgins Papers, [A], I. D. 11. 2 (Ontario

Archives).
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courage to decide, and he asked for a ' simple '* yea " or " nay "

'

from the imperial cabinet.^ A small majority might possibly

be secured, and he proposed to follow Sydenham's methods and

open the session with a speech suggesting popular measures,

perhaps an amnesty.^

In England, Stanley was under no wise guidance in Canadian

affairs. MacNab was telling him 'that the loyal party in

Canada . . . felt that an unprincipled departure from the

conservative policy had placed the country in the most imminent

peril '. They had been ' insulted, degraded, many of them

ruined ' from the encouragement given by the administration to

men ' whose whole career had been unmitigated hostility to

the crown, government, and institutions '. The associates of

rebels ' sat at the governor's table ', and ' the " compact party ",

which took arms to suppress the rebellion ', had been dis-

appointed in their loyal hopes.^ The news from Canada did

not thus fall on very well-prepared ground, and Bagot's

dispatches drove the colonial office into frenzied panic. Stanley

sent them at once to Sir Robert Peel, and informed him that if

Bagot could not command a majority ' the union was a failure

and the Canadas were gone '. He hoped the governor would

multiply ' vendus ' and disintegrate the French party, rather

than dream of attempting to govern with traitors.* Peel

pleaded lack of intimate knowledge, but on general principles

he advised to accept defeat and not to dissolve the legislature.

Bagot could nurse the good sense and justice of the province,

if the French party in case of extremes were called to power

but wished to dictate terms. He appealed to the skill of

George III and of Louis-Philippe in managing legislatures, and

pointed out how ' firmness, moderation, and dignified long-

suffering ' would help the perplexed and sorely tried governor

1 Bagot to Stanley, July 28, 1842, Bagot Correspondence, M. 161, p. 22.

2 Same to same, August 25, 1842, ibid., M. 163, p. 36.

3 iviacNab to Stanley, Augulst 2, 1842, ibid., M. 165, p. 125.

* Stanley to Peel, August 27, 1842, ibid., M. 165, p. 143.
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.

in ' combating a majority in a popular assembly \^ Peel's \^

lack of knowledge was self-evident. Stanley went over the

lists of the assembly with Murdoch, whom Bagot had inherited

from Sydenham as civil secretary, and he thought he could

just see a majority. Eight or ten seemed to be ' waiters on

Providence or rather on patronage '. The deduction ought to

be self-evident. To call in the French could only be a last^

final resort, and ought not to be done ' until it is manifest to

this country, and manifest to the conservatives and supporters

of British influence in Canada generally, that you cannot carry

on the government without the French party, and that you

can carry it on through and by them. Do not mistake me.

When I say the French party, I mean that party conducted

by its present leaders and headed by men more or less implicated

in the late rebellion. You may ultimately be forced to take

these men ; but do not take them till the world shall see that

you are so forced, and my hope and belief is that the necessity

will never arise.' Multiply ' vendus '. It may not conciliate

the party, it may ruin the men, but ' the example will be found

catching '. The amnesty would be ' a difficult card to play '.^

Stanley's dispatch was not received till September 21..

Meanwhile Bagot summoned the legislature on the 8th, and

delivered a practical speech in which he alluded to the better

relations with the United States under the recently concluded

Ashburton treaty and to the possibility of a reform of the

Canadian tariffs.^ He had decided to meet the legislature with

his composite council. The challenge to his courage was not

long in coming. On the first day John Neilson, ' that lover of

all mischief for its own sake ',* moved for copies of any imperial

dispatches relating to ' an indemnity and general pardon '.

1 Peel to Stanley, August 28, 1842, ibid., M. 165, p. 146 ; cf. C. S. Parker,

Sir Robert Peel from his private Papers, vol. i, pp. 379 ff. (London, 1899).

2 Stanley to Bagot, September 1, 1842, Bagot Correspondence, M. 165, p. 151.

3 Bagot to Stanley, September 10, 1842, ibid., M. 163, p. 52.

* Same to same, March 26, 1842, ibid., M. 160, p. 105.
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Early in the afternoon of the 13th, Bagot wrote to Stanley

hoping that he could shelve the question by an expression of

goodwill.^ Before nightfall, the circumstances necessary for

justification before the world had arisen, a working majority

could not be secured. The day closed in dramatic episodes.

Bagot communicated with La Fontaine and made him large

offers, which he hesitated to accept. The governor hesitated

to advance. In the tense crisis, the executive council sent

a unanimous communication stating that unless negotiations

with the French-Canadians were successful the government

could not be carried on, and that in accordance with the Syden-

ham-Harrison resolutions they must resign.^ Bagot at once sat

down and wrote, with the advice of his executive, to La Fon-

taine offering him four seats in the cabinet and the clerkship

of the council. La Fontaine was asked to become attorney-

general for Lower Canada with a seat in the executive council.

His suggestions were invited in filling the office of solicitor-

general for the same province. A French-Canadian was to

become commissioner for crown lands with a seat in the council,

and the post of confidential clerk was to be offered to a French-

Canadian. Baldwin's name inevitably entered into the com-

munications, and Bagot expressed his willingness to avail

himself of his services. The surrender meant Draper's resigna-

tion and the necessity of getting rid of Charles Richard Ogden,

the attorney-general, and John Davidson, the crown-lands'

commissioner. Bagot felt compelled to lay down a condition

that the two last should be provided with pensions.^ Mean-

while the ' high conservative party ', headed by the ' intriguing,

slippery, unprincipled man ', MacNab, ' had made overtures

to the French-Canadians and the extreme opponents of the

government and were prepared to combine with them in order

1 Bagot to Stanley, September 13, 1842, Bagot Correspondence, M. 161, p. 88.

2 Same to same, September 13, 1842 (at night), ibid., M. 161, p. 97.

3 Bagot to La Fontaine, September 13, 1842, ibid., M. 161, p. 109.
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to overthrow the executive council, heedless of the incon-

sistency of such a course '. La Fontaine still held out, and

a vote of ' direct expression of want of confidence was moved '.

Bagot decided on a bold move. He authorized Draper to read

to the house his written proposals to La Fontaine :
' The effect

was instantaneous. The negotiation was renewed the next

morning, the point at issue was compromised, and the arrange-

ment completed.' ^ The pensions were to be left an open

question, and in addition to previous offers Baldwin was to \/

come in as one of the law officers for Upper Canada, sacrificing

the present holder of the office. Accordingly, Ogden, Davidson,

and Sherwood were firmly but courteously removed. Bagot's

letters to them practically amounted to peremptory commands,

and the thin veneer of praise and regret could not hide the hard

bargain which had been driven.

^

A motion confirming the new executive in the confidence of

the assembly was carried with only five dissentients. Bagot

summed up the result in one of his most brilliant and analytical

dispatches :
' I have united the voice of seven-eighths of the

house of assembly in present support of the government. . . .

I havfe met the wishes of a large majority of the population of

Upper Canada and of the British inhabitants of Lower Canada.
|

,

I have removed the main ground of discontent and distrust

among the French-Canadian population. I have satisfied them

that the union is capable of being administered for their

happiness and advantage and have consequently disarmed

their opposition to it. I have excited among them the strongest

feeling of gratitude to the provincial government, and if my
policy be approved by H.M.'s government, I shall have removed

their chief cause of hostility to British institutions, and have

added another security for their devotion to the British crown
^ Bagot to La Fontaine, September 16, 1842, ibid., M. 158, p. 595 ; La

Fontaine to Bagot, September 16, 1842, ihid.y M. 158, p. 593.
2 Bagot to Sherwood, September 16, 17, 1842 ; same to Ogden, September

19, 1842, iUd., M. 161, pp. 103, 116, 125.
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. . . The present crisis has offered the occasion ; I have seized it.'

In calm and dignified reserve he was prepared to receive

blame at home from the partisans of ' the exclusive system ',

perhaps from the cabinet. To the latter he trusted himself.

He realized the gravity of his action. The welfare of the

province was the issue, and he could only ask for ' prompt

sanction and firm support ', which were essential to the successful

working of his policy.^ If approval were possible, he asked

for it in full measure, as it would ' cast the veil of oblivion

over past disaffection, and remove the brand of rebels from

those to whom the Act of Union has given all the powers of

representative government '.^ 'I found the union was not

completed. Sydenham had effected the fiangailles—^the mar-

riage, as he very well knew, must be the work of his successor.

Every circumstance appeared to me to combine in suggesting

that the moment was favourable for performing that ceremony.

Accident forced upon me the necessity of immediate decision,

and upon my own responsibility I have decided. If I have

judged wrong ... let me urge upon you the expediency of

immediately disavowing it by my public recall. ... I can say

no more. I must, and I am prepared to, stand or fall by the

statement of all that has occurred ... if to fall, to fall without

remonstrance or complaint, and with unfeigned deference to

those who in such matters must have more knowledge than

I can be supposed to have.' ^ The government was recon-

j/structed on September 26th, with La Fontaine as attorney-

general and Thomas Gushing Aylwin as solicitor-general for

Canada East, and Baldwin as attorney-general and John

E. Small as solicitor-general for Canada West. Within a few

days it was in working order and La Fontaine was writing in

French to the governor pointing out that John J. Girouard

1 Bagot to Stanley, September 26, 1842, Bagot Correspondence, M. 163, p. 57.

2 Same to same, September 26, 1842 (confidential dispatch), ibid.,

M. 163, p. 211.

3 Same to same, September 26, 1842 (private letter), ibid., M. 161, p. 131.
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could not accept office as crown-lands' commissioner, and

suggesting to him the name of his personal and political friend,

Auguste Norbert Morin. Bagot replied in French accepting the

suggestion.^

In Canada a storm broke over Bagot's head. He had ' handed

the British over to the vindictive disposition of the French

mob '. He was ' a governor without any opinion of his own,

ready to veer about at every breath of opposition '. ' A radical

ministry cannot last long. Loyal men must begin to combine

and act : they need not despair : they have God on their side

and a fair cause, over which no treachery can finally triumph.

... It is impossible to approach these subjects without feelings

which defy expression.' ^ The papers which had not such an

insight into the workings of the divine mind were less dignified.

' According to the " family compact " journals ', wrote Bagot,

'I am a "radical", a "puppet", an "old woman", an
" apostate ", and a renegade descendant of old Colonel Bagot

who fell at Naseby fighting for his king.' ^ From Lower Canada

came the vital insight :
' The great principle of responsibility y '

is formally and solemnly recognized by the representative of

the crown, and sealed with the approbation of the assembly.

From this period dates a revolution effected without blood or

slaughter ; but none the less glorious.' It was the beginning

of a genuine preservation of the ' connexion between this

country and the mother country . . . not a union of parchment,

but a union of hearts and of free born men '.*

In England, Stanley continued to hope for the best and

promised the imperial support in case of defeat.^ When the

^ La Fontaine to Bagot, September 27 ; Bagot to La Fontaine, October 1,

1842, ibid., M. 158, pp. 618, 633-
2 Church Extra, September 17, 1842, Robinson MSS. [A], E. 24, 23 (22)

(Ontario Archives).

^ Bagot to Stanley, October 28, 1842, Bagot Correspondence, M. 161, p. 164.

* Baldwin's defence of his position in the House of Assembly, Kingston

Chronicle and Gazette, September 17, 1842.
^ Stanley to Bagot, October 8, 1842, Bagot Correspondence, M. 165, p. 177.

Q
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blow fell he was startled and surprised. He had hoped that

the French would never be recognized as a party, and he

deplored the circumstances so opposed to the wishes of the

cabinet.^ The advice of the executive in Canada to bring in

La Fontaine was ' injudicious, and in giving it they went

beyond the proper limits of their functions '. They could

resign, but to suggest their successors was unconstitutional.

Bagot's procedure was open to grave objections, and to enter

into correspondence on terms was impoHtic. But Stanley had

to face facts. He saw a government working smoothly with

y/the governor and house of assembly and he was forced to write :

' Her majesty's government are prepared to acquiesce in the

line of policy which you have taken and to advise the queen to

sanction and confirm it. It will be my duty, acting on her

majesty's behalf, to give to your administration a cordial

support and to the measures which it may bring forward the

most favourable consideration. * . . I have to express the hope

that its formation may have the effect of extinguishing party

and national animosities, and of directing the minds of all men

in Canada, of whatever origin, to the advancement of the

prosperity of their native or adopted country. I cannot but

entertain the sanguine hope and belief that, as her majesty

cheerfully assents in the composition of your executive council

to that which appears to be the general wish of the colony,

in compliance with those constitutional principles on which the

Act of Union was framed, her subjects of all denominations will

look upon that Act as at once the protection and the limit of

their rights, and recognize in a strict adherence to its con-

ditions the best security for a due adjustment of the prerogative

of the sovereign and the liberties of the people.' ^ This quota-

tion will help to dispel some of the illusions. Whatever the

future, the imperial government in its official dispatches gave

1 Stanley to Bagot, October 16, 1842, Bagot Correspondence, M. 165, p. 180.
2 Same to same, November 2, 1842, ibid., G. 115, p. 127.
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to Bagot's experiment full approval after a special meeting "^

of the cabinet. What Stanley most feared was not a situation

in Canada, but a situation in England hurtful to his party.

Bagot could only be defended, and the government in England

with him, on the lines that suspected rebels had compelled

their own selection. On the necessity of the case alone would

the governor receive public defence. He was promised that

it would be cordial and in earnest, but the general policy was

outlined in unmistakable terms. Impressions in Canada might

matter, but ' impressions at home ' and the ' possible effect on

other countries ' were serious and vital considerations. To recall

Bagot would only make a checkmate certain for his successor

in trying, as ex hypoihesi he must, to retrace the steps which had

been taken. ' We do not disapprove your policy, we are prepared

to support it, and defend you for having pursued it. Only we

must rest your defence on the impossibility of your carrying

on the government without having recourse to the men whom
you have called to your councils. . . . The present seems to me
a favourable time for impressing on your government, as a

body, the propriety and the necessity of adopting the Act of

Union as a whole, and of declaring their intention to stand by

its provisions, including the civil list and every other debatable

question—to take it in short as a fait accompli, which in the

main has secured to them good government and the power of

self-government.' ^ Self-government they assumed it to be, and

Bagot confessed that it was virtually responsible government.- r

The concluding months were full of pain and hope. Bagot

suffered from a long illness, heroically endured, but at last he

was forced to resign. Sir Charles Metcalfe was selected to

succeed as the man ' quite prepared to follow out the lines

which Bagot had traced and to give full effect to his policy '.^

1 Stanley to Bagot, November 3, 1842, ibid., M. 165, p. 186.

2 Bagot to Stanley, October 28, 1842, ibid., M. 161, p. 164.

3 Stanley to Bagot, February 3, 1843, ibid., M. 165, p. 216.
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When Bagot heard the news he was deUghted. ' So far as

I am concerned ', he wrote, ' nothing could be so satisfactory

to me as the appointment of Sir Theos. Metcalfe; often have

I lain upon my bed considering whom I should most desire

to have as my successor and to play out my hand here, and

Metcalfe has invariably presented himself to me.' ^ Almost

Bagot's last words were, ' I have found no reason to regret my
course . . . the general tranquillity of the country throughout

is beyond what I could have ventured to anticipate. My
belief is that this state of things will continue, and more

especially under the idea and management of such a man as

Sir C. Metcalfe, who is, from all that I know and can learn of

him, the unicus homo for the post.' ^ It was well for Bagot

that he did not live to see the fateful destiny which lay before

his successor. At any rate, had he lived he would have had the

satisfaction of knowing that Metcalfe's policy was his own best

justification.

The closing scene fitfully concludes the life of one of the

greatest colonial statesmen. ' The sympathy expressed towards

him in all the province is very strong : among the Lower

Canadians it has exhibited itself in a mode that never before

greeted a governor of this province—in masses and public

prayers.'^ His last letter was a message to his executive

council :
' My reputation is in your hands. I know that you

will all protect it—I am too exhausted to say more.' ^ La

Fontaine and Baldwin proved worthy executors. In the

destiny of the young nation, at whose birth-pangs Bagot stood,

they guarded his reputation not merely in private but in the

1 Bagot to Stanley, February 2S, 1843, Bagot Correspondence, M. 171, p. 295.

2 Same to same, March 26, 1843, ibid., M. 161, p. 318.

3 Rawson (Bagot's civil secretary) to Arthur Blackwood (of the colonial

office), December 27, 1842, CO. 42, vol. 495. For a less pleasing side of the

picture see, inter alia, Richardson, Eight Years in Canada, embracing a Review

of the Administration of . . . Sir Charles Bagot . . . (Montreal, 1847).

* Bagot to Aylwin, March 29, 1843, Bagot Correspondence, M. 161, p. 325.



THE TESTING OF SYDENHAM'S SYSTEM 229

fierce light of publicity, and gave to responsible government its

final security within the empire.

[Authorities.—The chief authority for Bagot's government is contained

in the Bagot Papers and Correspondence (Canadian Archives), which has been

used throughout. The contemporary newspapers are invaluable, especially

the Montreal Gazette^ the Montreal Transcript, the New York Albion, the

Toronto Herald, the Kingston Chronicle and Gazette. Baldwin's Correspondence

(the Reference Library, Toronto) begins to be of importance. F. Hincks,

The Political History of Canada between 1840 and 1855 (Montreal, 1877), and
Reminiscences of his Public Life (Montreal, 1884) are of first-rate importance.

J. L. Morison, British Supremacy and Canadian Self-government, 1839-54

(Glasgow, 1919), contains an excellent study of Bagot's regime. Consult also

the same author's Sir Charles Bagot : An Incident in Canadian Parliamentary

History (Bulletins, History and Economics, No. 4. Kingston, 1912).]



CHAPTER XV
SELF-GOVERNING OR CROWN COLONY

It is impossible to read Sir Charles Metcalfe's life or to study

his dispatches without regretting that he came to Canada.

It is true that in making the last attempt by a representative

of the crown actually to govern, he proved the impossibility of

doing so, but he hurt a magnificent reputation in the service

of the empire. He stands among the foremost men in history

in disinterested duty and in noble conceptions of responsibility.

The ' Metcalfe crisis ' owed its origin to these virtues. He

believed that the royal prerogative was in danger, and rather

than betray a definite trust committed to him by his sovereign,

he almost precipitated another rebellion which might have lost

the Canadas to the empire to which the devotion of a lifetime

had been given. He had no desire to govern contrary to public

opinion, or to act the petty tyrant or the arbitrary autocrat.

He was willing to go as far as possible with Bagot's experiment.

He regretted it and expressed his regret in clear-cut terms.

If driven to its full logic, he could see only separation and

independence ahead. He created a dilemma for himself—how

to work responsible government in such a way as to secure

governing powers of a real nature to the governor. There

came a point in actual affairs when a choice was forced upon

him, and he made it deliberately and honestly because he

j/believed that he could not surrender what he considered the

patronage of the crown. He refused to accept the full implica-

(/tions of responsible government. He would not grant that

there was a ' cabinet ' or a ' ministry ' in Canada, and he

endured untold physical and mental suffering in sheer devotion

to his duty as he saw it, in order to hand over to his successor
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a colony to which he had taught a lesson on behalf of the

crown's rights. The issue was for him a moral one, and never

for a moment did he deviate from the path of his duty. It is

well that a consideration of his government in Canada should

be prefaced with a tribute to his character. In the most trying

moments, when the noise of battle was deafening, when uncon-

trolled forces of invective were let loose in a rugged, ill-trained,

uncultured, and uncouth province, he never once forgot that

the position which he filled demanded gentlemanly dignity.

In the fierceness of the most bitter election in Canadian history,

and one in which he felt called on to take part, he did not

descend for a moment to the levels of vulgar abuse. There

is not a malignant word in his dispatches, not a sharp innuendo

in all his recorded writings. His political experience never

hardened his kindly generous heart. It was an excellent

object lesson, both for tactless friends and for unbridled foes,

to come into contact with a man who never allowed his official

life to warp the private social amenities. In the darkest days,

when even his terrible disease aroused hopes for his quick

removal either by death or by resignation, he bore himself with

calm courtesy and continued his wide and generous charity.

His kindness was boundless and his goodwill knew neither

friend nor foe. In the cold analysis of history, the man is

liable to be obscured. For Metcalfe reasserted the claim that

the governor had the power to govern, and could exercise it if t^

he wished ; that executive government depended not on public

sanction, but on his private favour. The claim was such

a challenge to constitutional evolution that it has overshadowed

all that was best in Metcalfe, leaving little place for that

necessary consideration of circumstances which alone gives to

historical judgements any validity.

His rigidity of mind has already been pointed out, as well as

his unsuitability in a government such as the Canadas. But

he had another defect for his new position which at once
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appeared. His conception of the empire made hini incapable

of seeing things in their true character, and his devotion to the

imperial idea was so much like that of an uncritical lover that

it obscured his judgement and numbed his sense of political

values. He was the greatest United Empire loyahst in Canadian

iX history. His loyalty, however, drove him to think of unity in

terms of uniformity and obscured differences and developments

in the constitutional parts. He had scarcely been a week in

the province before he was deploring the fact that he had not

the same material to work on that he had in Jamaica,^ and

when he contemplated the executive council and the house of

assembly bequeathed to him by Bagot, he compared his task

to that of a governor in India with a Mohammedan council and

a Mohammedan popular chamber. He had no intention of

submitting in a challenge :
' I cannot . . . surrender the queen's

government into the hands of rebels and . . . become myself

/ their ignominious tool. I know not what the end wiU be.

The only thing certain is that I cannot yield.' ^

Within a month, he had apparently weighed the Canadian

situation in a balance with which he was most familiar, but

which unfortunately was perhaps the most dangerous possible

for the Canadas—^that of loyalty to the mother country. To

Metcalfe this meant the loyalty of childhood, and to the tory

group it meant social status, privilege, places, and patronage.

He deplored that the ' republicans ' were in power and that

he was ' condemned ... to carry on the government to the

utter exclusion of those on whom the mother country might

confidently rely in the hour of need '. He saw no remedy
' without setting at defiance the operation of responsible

administration which has been introduced into this colony'.^

^ Metcalfe to his sister, April 9, 1843, J. W. Kaye, Life and Correspondence

of Charles, Lord Metcalfe, vol. ii, p. 471 (2 vols., London, 1854).

2 Metcalfe to Colonel Stokes, ifeirf., p. 528.

' Metcalfe to Stanley, April 25, 1843, J. W. Kaye, Selectionsfrom the Papers

of Lord Metcalfe, pp. 407 ff. (London, 1855).
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If Metcalfe had not fallen already into the hands of the ' family

compact ', it is only possible to conclude that Stanley had

biased his outlook, which is strangely like that of the colonial

secretary's dispatches to Bagot. In trying to analyse public

opinion, he was forced to believe that in the coercion of his

predecessor party government had been set up. Bagot com-

pleted Sydenham's work :
' the events were regarded by aU

parties in the country as establishing in full force the system

of responsible government, of which the practical execution

had been before incomplete.' As a result ' the tone of the

public voice regarding responsible government has been greatly

exalted. The council are now spoken of by themselves and

others generally as " the ministers ", " the administration ",

" the cabinet ", " the government ", and so forth. Their

pretensions are according to this new nomenclature. They

regard themselves as a responsible ministry and expect that

the policy and conduct of the governor shall be subservient to

their views and party purposes.' ^ Durham might theorize at

leisure ; Sydenham might risk an idea which for the greater

part of his administration had no existence and was only

coming into operation when he died ; Bagot might be forced

'

into a position which he did not live to dispute :
' now comes

the tug-of-war '.^ The governor saw that a struggle was

inevitable and he formulated at once his policy :
' the general

purpose which I purpose to pursue towards the council is to

treat them with the confidence and cordiality due to the

station which they occupy ; to consult them not only whenever

the law or established usage requires that process, but also

whenever the importance of the occasion recommends it,

and whenever I conceive that the public service will be bene-

fited by their aid and advice.' He was prepared to treat his

executive with more than constitutional confidence, but at the ^

* Metcalfe to Stanley, April 24, 1843, Kaye, Life, vol. ii, p. 477.

* Same to same, May 12, 1843, ibid., p. 479.
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same time he was prepared to be on his guard ' against their

encroachments '. He anticipated ' a difference with them in

their claim that the government shall be administered in

subservience to their party views. They expect that the

patronage shall be bestowed exclusively on members of their

party.' ^ The stornr soon began to gather, and the one vital

question which kept ringing in Metcalfe's head was what was

to become of the governor-general.^ It is well to give in his

own words his summary of conditions before the storm of

encroachments finally broke.

' I learn ', he informed Stanley, ' that my attempts to con-

ciliate all parties are criminal in the eyes of the council. . . .

I am required to give myself up entirely to the council, to

submit absolutely to their dictation, to have no judgement of

my own, to bestow the patronage of the government exclusively

on their partisans, to proscribe their opponents, and to make

some public and unequivocal declaration of my adhesion to

those conditions—including the complete nullification of her

majesty's government. ... Failing of submission to these

stipulations I am threatened with the resignation of Mr.

i/ La Fontaine for one, and both he and I are fully aware of the

serious consequences likely to follow the execution of that

menace, from the blindness with which the French-Canadian

party follow their leader. ... I need hardly say, that although

I see the necessity for caution, I have no intention of tearing

up her majesty's commission by submitting to the prescribed

conditions. . . , The sole question is, to describe it without

disguise, whether the governor shall be solely and completely

a tool in the hands of the council, or whether he shall have

any exercise of his own judgement in the administration of

the government. Such a question has not come forward as

a matter of discussion, but there is no doubt, that the leader

1 Metcalfe to Stanley, April 24, 1843, Kaye. Life, vol. ii, p. 492.

2 Ibid., p. 476.
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of the French party speaks the sentiments of others of his

council besides himself. ... As I cannot possibly adopt them,

I must be prepared for the consequence of a rupture with

the council, or at least the most influential portion of it. . . .

I must expect it, for I cannot consent to be the tool of a party

and to proscribe all those who defended their party in the

hour of need against foreign invasion and internal rebellion.

I am an advocate for . entire forgetfulness of past offences

against the state ; but it is provoking to find that those who

claim amnesty for rebels and brigands, with whom to a certain

extent they sympathized, are inveterate in their hostility to

those who were faithful to their sovereign and country. . . .

Government by a majority is the explanation of responsible

government given by the leader in this movement, and govern-

ment without a majority must be admitted to be ultimately

impracticable. But the present question—and the one which

is coming on for trial in my administration—is not whether

the governor shall so conduct his government as to meet the

wants and wishes of the people and obtain their suffrages by

promoting their welfare and happiness, nor whether he shall be

responsible for his measures to the people through their repre-

sentatives, but whether he shall or shall not have a voice in

his own council ; whether he shall be at liberty to treat all

her majesty's subjects with equal justice, or be a reluctant and

passive tool in the hands of a party for the purpose of pro-

scribing their opponents, those opponents being the portion

of the community most attached to British connexion, and

the governor required to proscribe them being a British

governor. The tendency of this movement is to throw off the

government of the mother country in internal affairs entirely, ^

but to be maintained and supported at her expense, and to

have all the advantages of connexion as long as it may suit

the majority of the people of Canada to endure it. This is

a very intelligible and very convenient policy for a Canadian
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aiming at independence, but the part the representative of the

mother country is required to perform in it is by no means

fascinating.' ^

It might be possible to dismiss this dispatch by saying that

Metcalfe wrote it, but that MacNab conceived it, and unfor-

tunately it has been so dismissed. On the other hand, there is

a background of circumstances which will not permit such

a cursory judgement. On his arrival in the province, Metcalfe

was deluged with addresses which disclosed the existence of

severe extremes. He was invited to resist the anti-British

faction and to show himself a constitutional governor by

dismissing his council ; or, he was solemnly but conscientiously

enjoined to hold fast to La Fontaine and Baldwin lest worse

things should come upon him. He believed before long that

' the violence of party spirit ' was so great that civil war was

not improbable. His duty lay in quelling the spirit. He saw

the council preparing an issue on the question of patronage.

He believed honestly, and perhaps with truth, that they

intended to use it for party ends. As all appointments were

made in his name, he refused to become the unwilling patron

of party, especially as it meant that ' the loyal portion of the

people ' would not receive a share from ' a rebel government '.

In addition, the handing over of all patronage to the executive

council would rob him of what he considered the best available

means at his disposal for crushing the threatening factions.

' I wish ', he wrote ' to make the patronage of the government

conducive to the conciliation of all parties, by bringing into the

public service the men of greatest merit and efl&ciency without

any party distinction. My powers of usefulness . . . will be

paralysed by my being forced in any degree to act as the

supporter of a party.' ^ He aimed to govern through an

executive government whose support would rest on the votes

1 Metcalfe to Stanley, May 12, 1843 Kaye, Life, vol. ii, pp. 493 ff.

2 Same to same, April 24, 1843, ibid., p. 493.
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of those whom his measures had made happy and contented

;

and he intended to distribute the patronage of the province

in such a way that the recalcitrant citizens would keep quiet

hoping for their turn. Pending the time when he had an

executive and an assembly elected on the platform of ' the

governor and happiness ', Metcalfe did not see that he was

making himself a party-leader against the majority of the

province. Patronage was a royal prerogative. It could best

be used in conjunction with popular wishes, but it must never

be surrendered exclusively to party control, even though that ^

control reflected the overwhelming wishes of the people.

Metcalfe determined to get the issues clear, and an interview

between his civil secretary. Captain Higginson, and La Fontaine

towards the close of May 1843 was undoubtedly a hallon d'essai.

The immediate question was that of an appointment to the

vacant office of provincial aide-de-camp, and was in itself of

little importance or bearing. The significance lies in the fact

that La Fontaine drew up an account of the interview, which

is of the utmost importance in the light of future events.

Higginson politely protested that he was acting in a private

capacity—and he was doubtless formally correct—when he

requested an opportunity to discuss the name of a certain

officer and the general constitutional situation. He asked

La Fontaine to explain what he meant by responsible govern-

ment and its implications. La Fontaine informed him that it /
jf^

included the responsibility of the executive to the legislature

for all acts of government, and that when the legislature with-

drew its confidence the executive would resign. That he and

his colleagues had taken office relying on the Sydenham-

Harrison resolutions. The discussion then turned to the

question of consultation or non-consultation among the cabinet

in the exercise of patronage. La Fontaine pointed out that

appointments to all offices were part of the responsibility owed

by the entire executive to the legislature, and consultation was
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thus necessary ; but the governor could accept or reject the

nominations of his council, ' his excellency not being bound,

and it not being possible to bind him, to follow that advice,

but, on the contrary, having a right to reject it ; but in this

latter case, if the members of the council did not choose to

assume the responsibility of the act that the governor wished

to perform contrary to their advice, they had the means of

relieving themselves from it by exercising their power of

resigning.' Higginson challenged this interpretation of the

Sydenham-Harrison pact. He refused to accept the principle

of united executive responsibility. He believed that each

member of the administration ought to be responsible for the

acts of his department alone, and that he oughf as a consequence

to have the liberty of voting with or against his colleagues

whenever he judged fit ; that thus an administration composed

of the principal members of each party might exist advan-

tageously for all parties, and would furnish the governor the

means of better understanding the views and opinions of each

party, and would not fail, under the auspices of the governor,

to lead to the reconciliation of all. La Fontaine replied that

if that was Metcalfe's idea of responsible government, the

sooner he let the council understand it the better, in order to

avoid future complications. He repudiated the interpretation

of the resolutions.^ Metcalfe was thus well on the way to

a serious crisis. His executive had one conception of govern-

/ment and he another, both derived from a formula to which

the crown had assented. It was little wonder that, with

disagreement in his councils and with ' the wars of the ins and

the outs ' raging outside, he felt the burden of toiling on in

the ' slough of despond ', and found ' the whole concern rotten

at the core '.^

^ La Fontaine's account of the interview is in Hincks's Reminiscences of his

Public Life, pp. 93 ff. (Montreal, 1884).
'^ Metcalfe to a friend, July 15 ; to his sister, August 27, 1843, Kaye, Life

vol. ii, pp. 500, 505.
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' Hope I have none, not even of escape.' With these words

in his mouth, he heroically attacked the entire problem ab

initio, and in two long dispatches he summed up the Canadian

system of government and his own position.^ He had no diffi-

culty in concluding that Sydenham would never have accepted

La Fontaine's claims. His position was that a vote of want

of confidence in the assembly would be unconstitutional, but

the assembly could constitutionally petition for the governor's

recall. The Sydenham rule was, 'The governor is the responsible

government, his subordinate officers are responsible to him not

to the legislative assembly, he is responsible to the ministers

of the crown and liable to appeals from the colony against his

proceedings ; it being at the same time incumbent on him to

consult local feehngs and not to persist in employing individuals

justly obnoxious to the community '. Sydenham, however,

made the provincial theory of responsible government inevitable,

and he could never have hoped to withstand it had he lived.

Metcalfe doubted if Durham meant to advise cabinet govern-

ment in the colonies, and thus to render the governor a cipher,

but Sydenham had created such beginnings that Bagot could

be coerced into accepting a council no longer chosen by himself

but by the assembly for him. There was thus a cabinet, and

thus there were parties, which he hated. The issues were,

however, deeper :
' it becomes a question whether party

government can be avoided. The experiment of responsible

government in this colony hitherto would indicate that it

cannot. It seems to me inevitable in free and independent

states where responsible government exists ; . . . but there is

a wide difference between an independent state and a colony. ^
In an independent state all parties must generally desire the

welfare of the state. In a colony subordinate to an imperial

government, it may happen that the predominant party is

1 Metcalfe to Stanley, August 5, October 9, 1843, Kaye, Papers, pp. 411 ff.,

435 ff.
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hostile in its feelings to the mother country, or has ulterior

views inconsistent with her interests.' He found his ' extreme

and possible case ' so far applicable to Canada that the well

affected and loyal had no political power. The prospects for

change from ' democratic and party government ' were few,

but unless they came the governor must remain a mere ' tool

in the hands of a party '. If only the power were in ' the hands

of a party thoroughly attached to British interests and con-

nexions, there would be a ground of mutual cordiality and

confidence which would render real co-operation more probable,

concessions more easy, and even submission more tolerable '.

For the present he could only bear with his council, and hope

for a better day.

Metcalfe's imperialism had by this time taken a definite form.

The introduction of the cabinet system he viewed with the

J
confident dismay that it would lead to independence. He
mistrusted it in a colony. As a consequence he had no patience^

with the party system, especially as it had lifted into power
' reformers, republicans, and French '. There was much truth

in the descriptions which he drew—' reformers ', ' republicans ',

' rebels ',
' tories and family compact men ',

' the hostile

virulence of orangemen and repealers '—a chaos of watch-

words and shibboleths in an atmosphere of undisciplined

invective. The difficulty was that Metcalfe could not kill the

parties—^he recognized that himself—and in hating them as

signs of reform, perhaps of separation, he slowly but surely

drifted into the arms of the high and dry tories, who had

sounded the loyal note so loud and so long that it had become

pleasant in Metcalfe's willing ear. He could not believe that

loyalty could be otherwise than guileless, and he was quite

broken-hearted to report that ' the whole colony must at times

be regarded as a party opposed to her majesty's government '.

He could not be indifferent to parties :
' this indifference is

scarcely possible to a governor having any spark of British
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feeling, when almost all who have British feelings are arrayed

on one side, and all who have anti-British feelings on the

other '.1 The real difficulty lay in the fact that Metcalfe did

not see that a Canadian feeling was growing up. In his eyes \/
all citizens of the empire were British or anti-British. His '

duty clearly lay with the former. As a consequence he became

the leader of a party in the colony in spite of all his theoretical

protestations. His party was anti-Canadian. A new synthesis

of empire was beginning under his eyes, and he could not grasp

a Canadian party representing the vast majority of the people

and protesting, through Baldwin, its loyalty to the mother

country. Metcalfe believed that loyalty was the peculiar

property of the ' British " family compact " party ', and it

seemed to him that there must be something ' rotten ', to use

his own word, in a protested loyalty which did not include in

its ranks the tried men of British feelings.

In doubt and fear Metcalfe opened the legislature in Septem-

ber. A certain amount of business was got through, notably

a resolution in favour of Montreal as the seat of government,

a statute to prevent judges and public officials from sitting

in the assembly, and a complete reform of the judicial system

of Lower Canada. Two measures, however, created the fiercest

controversy. A bill was passed, commonly known as ' the

secret societies' bill ', which constituted all secret societies,

except the freemasons, illegal, and declared that their members

should be held incapable of holding official appointments or of

serving on juries. The measure was introduced with Metcalfe's

knowledge and approval, but he reserved it, when passed by

an overwhelming majority, for the sanction of the imperial

authorities, which was finally refused. The opposition con-

sidered that the bill was specially aimed at the orange order

and was class legislation of a particularly autocratic type ;

but Baldwin and La Fontaine replied that it was straining the

1 Metcalfe to Stanley, May 13, 1845, Kaye, Papers, pp. 449 ff.
,

R
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constitution in reserving the Act. The second measm-e was

Baldwin's attempt to secularize higher education by trans-

ferring the lands granted to King's College to a new state

institution—the University of Toronto. Strachan consolidated

. the ranks of the church of England, and outdid himself in

violence. The bill proposed, according to this champion, ' to

place all forms of error on an equality with truth, by patronizing

equally within the same institution an unlimited number of

sects whose doctrines are absolutely irreconcilable : a principle

in its nature atheistical and so monstrous in its consequences

that, if successfully carried out, it would lead ... to greater

corruption than anything adopted during the madness of the

French revolution ... a fatal departure from all that is good

without a parallel in the history of the world '.^ The church

papers described Baldwin's proposals as disclosing ' the true

atheistical character of the popular dogma of responsible

government '.^ Religious feelings were aroused to extremes

and the bill was making stormy progress, when Metcalfe came

face to face with the impasse which he most dreaded.

Towards the close of November the government heard that

a conservative had been appointed to a minor office without

their approval. Baldwin and La Fontaine interviewed Metcalfe

privately, and opened up the question of patronage at the

executive council. The governor-general refused to accept

their demands, and on November 26 the entire government

resigned, with the exception of Dominick Daly. It is difficult

to arrive at the motives which lay behind this drastic action.

Apparently La Fontaine and Baldwin drove the Sydenham-

Harrison resolutions to their logical conclusion and included

all patronage supported by provincial funds as part of the

responsibility of the ministry in power. They complained that

* See the petition which he presented, November 6, 1843, Journals of the

Legislative Assembly of Canada.
2 The Church (Toronto), November 17, 1843.
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the differences between the executive and the governor were

not theoretical but actual, as appointments had been made
against their advice, and proposals for appointments had been

laid before him when the opportunity for advice had passed.

They resented the reservation of ' the secret societies' bill

'

after Metcalfe had given his consent to its introduction as

a government measure. They felt that they were in an anoma-

lous position, being responsible for all acts of the executive

to the legislature, and not being consulted on all acts by the

governor. There was apparently a sphere in which the governor

could control provincial appointments, and he maintained that

the council need not defend or support in parliament his actions

within that sphere.

Metcalfe disputed the explanations of the ministers. He
declared that the statement, which has just been considered,

was too full and that the issue was not on a theory of responsible

government, but merely on the question of the governor-

general's complete surrender to the council of his control over

all appointments. He refused to accept any position of sub-

ordination which would convert patronage into party channels,

' degrade the character of his office, . . . violate his duty, and /

surrender the prerogative of the crown '.^ Other interpreta-

tions of the episode were forthcoming at the time. Hincks

maintained that the whole thing was part of a plan, which

originated with the colonial office, to wreck Bagot's . work.^

Edward Gibbon Wakefield saw in it a party move, as the

government was already tottering and needed to rally public

opinion in its favour.^ Although Metcalfe lent some support

1 The statement of La Fontaine and Baldwin and Metcalfe's reply are in

The Addresses presented to His Excellency the Rt. Hon. Sir Charles T. Metcalfe

on the Occasion of the Resignation of his late Advisers (Toronto, 1844).
2 Dent, Canada since tlie Union of 1841, vol. i, pp. 272 ff. ; cf. Hincks, The

Political History of Canada between 1840 and 1855 (Montreal, 1877).

3 A Letter on the Ministerial Crisis (Kingston, 1843) ; A View of Sir Charles

Metcalfe's Government in Canada (London, 1844).

B. 2 -
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to Wakefield's statement by referring to it in a dispatch, there

is no doubt that his view of the situation had no basis in fact.^

As for the suggestion put forward by Hincks, it can be dis-

missed as an insult to a man of Metcalfe's honour. Egerton

Ryerson entered the contest with puerile conceptions of con-

stitutional law, and defended Metcalfe by an interpretation

of British practice, which was lashed to pieces in Sullivan's

merciless satire.^ The latter resolved the question into its

simplest terms : if Metcalfe was right, then Canada should

not have representative institutions at all, and the Sydenham-

Harrison resolutions to which the colonial office had assented

were meaningless. The executive claimed to be a cabinet

representing a party and, as such, to have full control over the

patronage of the province. Metcalfe claimed the right, not

merely in theory—which was conceded—but in fact, to make

1/ appointments apart from the executive, as part of the preroga-

tive rights of the crown. The executive defended their position

as part and parcel of their conditions on taking up office.

It was unfortunate that the challenge should have been over

patronage, as the conservatives and Metcalfe were able to raise

a kind of ethical cry over bought votes and tarnished power.

But Baldwin and La Fontaine knew well enough that the same

patronage would be claimed by their opponents if in office, the

only difference being that Metcalfe and MacNab would call it

the just reward for British loyalty.

Metcalfe now cast himself on the country to seek a new

council, and following cabinet conventions, to get ready for

a new election. Daly remained and was joined by Benjamin

Viger, who deserted his compatriots after having suffered in

their cause.^ Later W. H. Draper was secured and the three

formed a provisional government. A war of pamphlets and

1 Metcalfe to Stanley, December 26, 1843, Kaye, Papers, pp. 422 ff.

^ Egerton Ryerson, Sir Charles Metcalfe defended (Toronto, 1844) ; R. B.

Sullivan (* Legion '), Letters on Responsible Government (Toronto, 1844).

® See Viger's defence in La Crise ministirielle (Kingston, 1844).
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newspapers, addresses and counter-addresses, broke out which

knew nothing of civiHzed conventions. The ' Canada crisis
'

was debated in the imperial parhament, and Stanley served up

the Sydenham-Russell correspondence of 1839 as if it were

an original contribution. He also sat in judgement dividing

Canadians into loyal sheep and rebel goats. The student of

party politics can only regret that no one in the house of com-

mons then knew that he had absolutely forbidden Bagot to

appoint Viger to the legislative council, because he had been

a traitor, whom he was now defending as a member of Metcalfe's

provisional government.^ When Metcalfe finally got together

an executive council and faced the electors in November 1844,

the air was charged with electricity. Bitterness passed all

bounds. Virulence passed for truth, invective took the place

of logic. Every conceivable weapon was pressed into service.

Metcalfe himself made it clear that he considered loyalty and

the British connexion were at stake, and in a reply to an

address from the district of Gore he practically issued an

election manifesto. He refused to surrender himself or the

patronage of the crown to any executive however supported. /
To do so would be ' incompatible with the existence of a British

colony '. He was ' responsible to the crown and the parliament

and the people of the mother country ' for every act which he

performed.2 ' He felt ', says his biographer, ' that he was

fighting for his sovereign against a rebellious people.' His

sincerity must remain his only defence. On the eve of the

election he firmly believed that there were only two issues :

British connexion and supremacy or a form of government

inconsistent with either.^ The elections thus took on the
•

^ ' It is impossible to overlook the fact that Viger was in truth one of the

most active partisans of the late disturbances . . . imprisoned on a charge

of treason . . , conspicuous by his refusal to give bail for future peaceable

conduct. ... I cannot consent to confer a mark of distinction on one who was
foremost in the ranks of disaffection': Stanley to Bagot, April 1, 1842»

Bagot Correspondence, G. 113, p. 4.

2 Kaye, Life, vol. ii, pp. 533 ff. ^ /^^-^.^ pp, 5^2 ff.
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>aspeet of a grim struggle between loyalists and traitors, and the

numerous and fatal riots which accompanied them were viewed

as contests between the forces of the crown and rebels. The

tory group rallied their supporters to a man, the Eastern

Townships stood solid, Ryerson had directed the Methodists,

and many a doubter finally followed the cry of loyalty rather

than the dictates of his convictions. In the issue the gover-

nor's party—^for such it undoubtedly was—was returned with

a small majority, which by three votes gave MacNab the

speakership.

The long contest ended at least in a paper victory, and

Metcalfe had the satisfaction of knowing that^ the imperial

government and even the leading men of the liberal opposition,

including Lord John Russell, were on his side, while the queen

conferred on him a peerage in cordial approbation of the ability

and fidelity with which he had carried out the important trust

confided to him.^ He had done the work which the cabinet

had sent him to do. He had deviated neither to the right hand

nor to the left, and he had kept the faith. It is. well that the

student of these bitter days can recall the figure of a dying

man, almost sightless with cancer, holding fast to his post,

in order to preserve the unity of the empire which he considered

was absolutely incompatible with colonial responsible govern-

ment. The iron, however, entered into his soul before he

retired from office. His new council exercised little influence

and commanded little support. In the noise of battle a small

majority had been secured, but when the tumult had died away

men began to find that the war-cries were ill suited to the days

of peacCy and that loyalty was a poor substitute for efficient

administration. For Metcalfe personally the last months in

Canada were a sad * revielatioii. The single-minded governor

had become a partisan, the peace which he hoped. to favour

y was almost outraged by civil war, and the races which were

.1 ..'.. ,..;;.. 1 Kaye, Li/€, vol. ii, pp.,582.ff* , .i . , , ^ ,. , ;, ,i -
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beginning to work together stood in bitter opposition as in the

days of Craig and Aylmer. On the other hand, Metcalfe put

the entire colonial office theory into practice. He had no

conceivable use for Sydenham's ill-working paternalism or for /
Bagot's logical concessions. He was the ideal man for Stanley's

instructions, and he proved to the imperial cabinet that it was

one thing to put in practice their theory and quite another

thing to make it work. Government by imperial selection had

proved just as futile as government by a ' compact ' or a

' clique '. The decay which had set in went on apace. Draper

attempted to arrest it by trying to induce La Fontaine to join

forces with the conservatives of Upper Canada.^ He thought

to obtain a working majority in each division of the province.

The negotiations fell through and the decay continued until

Draper was glad to resign. His successors—the so-called

Sherwood-Daly ministry—could not avert the inevitable, and

Elgin, with the country behind him, dissolved ' the loyal

assembly ' on December 6, 1847. Perhaps the most interesting

by-product of Metcalfe's government was a prophecy by

Baldwin that any attempt to carry on the administration by

a ' double majority ' would ' perpetuate distinctions, initiate

animosities, sever the bonds of political sympathy, and sap the

foundations of political morality '.^

[Authorities.—The State Papers are in Series G. 117-22, 183, 460 (Canadian

Archives). Baldwin's Correspondence is in the Reference Library, Toronto

J. W. Kaye, Life and Correspondence of Charles, Lord Metcalfe (2 vols.,

London, 1854), and Selections from the Papers of Lord Metcalfe (London,

1855), contain many letters and dispatches. F. Hincks, Political History

(Montreal, 1877), and Reminiscences (Montreal, 1844), are of great importance.

J. C. Dent, The Last Forty Years, or Canada since the Union of 1841 (2 vols.,

Toronto, 1881 ), is valuable and owes much to Hincks. The pamphlet literature

is extensive and throws contemporary light on the history. It includes

1 Correspondence between the Hon. W, H. Draper and the Hon. R. E. Caron ;

and between the Hon. R. E. Caron and the Hons. L. H. La Fontaine and A. N,

Morin (Montreal, 1846 ?).

2 Baldwin to La Fontaine, 1845-6 (?), Baldwin Papers (Toronto Reference

Library).
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Ryerson, Sir Charles Metcalfe defended against the attacks of his late Councillors

(Toronto, 1844) ; R. B. Sullivan, Letters on Responsible Government (Toronto,

1844) ; D. B. Viger, La Crise ministirielle (Kingston, 1844) ; F. Hincks,

The Ministerial Cmis (Kingston, 1844) ; Correspondence between Hon. W. H,
Draper and the Hon. R. E. Caron, and between Hon. R, E. Caron and the Hons.

L. H. La Fontaine and A, JV. Morin (Montreal, 1846) ; Addresses presented to

. . . Sir Charles Metcalfe , , .on the occasion of the Resignation of his late Advisers

(Toronto, 1844) ; The ' Crise ' Metcalfe and the La Fontaine-Baldwin Cabinet

defended (Quebec, 1844). Stephen Leacock, Baldwin^ La Fontaine, Hincks
(Toronto, 1907), is valuable especially for its use of contemporary journals.

J, L. Morison, British Supremacy and Canadian Self-government, 1839-54

(Glasgow, 1919), discusses with great insight Metcalfe's failure and its signifi-

cance.]



CHAPTER XVI

THE NEW COLONIAL POLICY

Metcalfe's successor. Lord Cathcart, only remained in

office until the Oregon boundary dispute was settled. Queen

Victoria had suggested Lord Elgin's name to Stanley before

the fall of the tory government.^ The new whig ministry at

once returned to the idea of a civil governor, and neglecting

party divisions they appointed Elgin to work out with Earl

Grey, the colonial secretary, adequate and stable administra-

tive principles in Canada. Elgin had carried out some suc-

cessful social reforms in Jamaica, but his experience was of

little importance compared with the fact that he belonged to

the group of liberal-minded conservatives associated in history

with the person and policy of Sir Robert Peel. He thus brought

with him into the visionless mazes of Canada's storm-tossed

poHtical life the traditions of calm and discriminating liberalism,

of wise insight, of dispassionate objectivity, and of a freedom

from doctrinaire theory which were the most permanent contri-

butions of the Peelites to English history. In addition, he had

married Lord Durham's daughter, and his advent linked up

Canadian development with a name which symbolized for the

vast majority of Canadians a new colonial policy. During the

seven years of his regime unparalleled and almost unhoped-for

advances were made. The older tantalizing problems in local

pohtics were settled. The race question was placed on a newer

footing and foundations were laid upon which a nobler synthesis

of empire has been built. \

Before considering the problems which Elgin faced, it is well

to sketch in bold outline the background of British opinion

^ Letters^ vol. ii, p. 55.
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and to seek some justification for it. There is no general

and comprehensive formula. Perhaps the best explanation of

the toryism of the tories and the whiggism of the whigs in

colonial affairs can be found in the still unchallenged Austinian

theory of sovereignty. The most judicial and unprejudiced

political thinkers could not conceive of a divided authority or of

a multiplicity of cabinets giving the crown responsible advice.

Other influences were at work. To the tory group, freedom was

the father of independence. Had it been possible to see beyond

a theory of doubtful validity,, self-government meant to them

separation. The only lesson which they could derive from the

American revolution was that popular control ended in dis-

loyalty, disruption, and rebellion. They aimed in colonial

policy to avoid the outbreak of another political epidemic by

large doses of preventive medicine, and they uniformly classed

' reformers and liberals ' as dangerous germ-carriers. The

whig group accepted Austin, but they gradually acquired a

greater belief in liberty and a wider mistrust of over govern-

ment. When it came to a point of reconciling sovereignty with

liberalism, they did not find a dilemma. With little conception

of empire, they believed that colonial destiny pointed to the

creation in a not very remote future of new states. In this

belief they did not stand alone. When an apparent logic of

facts penetrated the tory mind with the choice of either self-

government or independence, riot a few were prepared to accept

the latter rather than resist the former with force.

It was a fortunate coincidence that Elgin should come to

Canada at a moment when perhaps liberal-imperialism was best

represented by the colonial secretary. Earl Grey had his dark

moments. At times the lamp of faith burned dim. It is,

however, his unique virtue that he was the only colonial

secretary up to this time who had any faith at all. He brought

to his work a trained, practical mind. He saw not merely the

past . outlined in a failure which was almost uniformly mis-
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interpreted, and the present beset with the dangers of a very-

ugly dilemma. But also he saw the future in terms of neither

constitutions nor laws nor theories but in those of higher values.

He was a statesman for the simple reason that he was prepared

to take risks, and that he refused in the final analysis to make

it an article of faith that a liberal colonial policy meant the

inevitable tory end or the high whig destiny. His statesmanlike

faith is all the more remarkable for two reasons. He was

willing to trust the untrained, untamed, uncouth colonials to

work out their own future. He found a via media between the

non possumus of the tory and the laisser faire of the whig in

a conception of empire which is largely that of to-day. To
illustrate these two points will require long quotations, but

their importance in the history of the world is more than

adequate justification.

In repudiating the custom of giving directions in all details of

colonial policy, Grey began a new era by laying down general

principles which conceded the recommendations of Durham and

the demands of Howe. In a dispatch to Sir John Harvey,

lieutenant-governor of Nova Scotia, he wrote :
' The object

with which I recommend to you this course is that of making

it apparent that any transfer which may take place of political

power from the hands of one party in the province to those of

another is the result not of an act of yours but of the wishes of

the people themselves, as shown by the difficulty experienced by

the retiring party in carrying on the government of the province

according to the forms of the constitution. To this I attach

great importance ; I have therefore to instruct you to abstain

from changing your executive council until it shall become per-

fectly clear that they are unable, with such fair support from

yourself as they have a right to expect, to carry on the govern-

ment of the province satisfactorily and command the confidence

of the legislature. Of whatsoever party your council may be

composed it will be your duty to act strictly upon the principle
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you have yourself laid down . . . that namely " of not identifying

yourself with any one party "
; but instead of this, " making

yourself both a mediator and moderator between the influential

of all parties ". In giving therefore all fair and proper support to

yoiu* council for the time being, you will carefully avoid any

acts which can possibly be supposed to imply the slightest

personal objection to their opponents, and also refuse to assent

to any measures which may be proposed to you by your council

which may appear to you to involve an improper exercise of the

authority of the crown for party rather than for public objects.

In exercising, however, this power of refusing to sanction

measures which may be submitted to you by your council, you

must recollect that this power of opposing a check upon extreme

measures proposed by the party for the time in the government

depends entirely for its efficacy upon its being used sparingly

and with the greatest possible discretion. A refusal to accept

advice tendered to you by your council is a legitimate ground

for its members to tender to you their resignation, a course they

would doubtless adopt should they feel that the subject on

which a difference had arisen between you and themselves w^as

one upon which public opinion would be in their favour. Should

it prove to be so, concession to their views must, sooner or later,

become inevitable, since it cannot be too distinctly acknow-

ledged that it is neither possible nor desirable to carry on the •

government of any of the British provinces in North America

in opposition to the opinion of the inhabitants.' ^ This dispatch

became Elgin's talisman in Canada, and Grey never deviated

from it. He was willing that the crown in Canada and elsewhere

should accept a ministry on that ' system of parliamentary

government which has long prevailed in the mother country '.^

The concession followed the broad lines of distinction which

Durham and Howe had drawn between local and imperial

* Grey to Harvey, November 3, 1846, Kennedy, op, ciU, pp. 570 ff.

* Same to same, March 31, 1847, ibid., pp. 573 ff.
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concerns. The general power of veto laid down in the Act

of Union had been modified, and the governor had been given

full power to assent to any laws ' which properly belonged to the

internal government of the province and which did not involve

what was dishonourable and unjust'.^ Crrey, however, was

inclined to believe that even in local affairs there might arise

occasions when the imperial cabinet was bound to interfere.

His faith wavered, for example, before the idea of a Canadian

tariff. The new gospel of free trade was in full tide, and Grey

debated whether Canada ought to be allowed to reject the glad

tidings.^ Another temporary ingredient in his imperialism was a

trust in the necessity of the ' moderating influence ' of the home

government on the excesses of colonial factions.^ Under Elgin's

influence and reacting to Elgin's experience, he gradually passed

to a stronger belief based on higher conceptions. Economic

advantages, the prestige of empire, the glamour of power

finally took on another colour. His imperialism found a moral

justification, and he saw in free countries under the crown
' a powerful instrument under Providence of maintaining peace

and order in many extensive regions of the earth and thereby

assisting in diffusing among millions of the human race the

blessings of Christianity and civilization '.^

At the close of January 1847 Elgin arrived in Canada.

He found a ministry dragging on an anaemic existence, a house of

assembly which did not command popular support, the French-

Canadians in a state of dangerous gloom, and the imperial rela-

tionship dubious and insecure. There was plenty of noise in the

clash of parties, but he could see nothing either essential or logical

in their differences. The most dangerous issue was the actual

principle of government, and with it was bound up the imperial

1 Gladstone to Cathcart, February 3, 1846, State Papers, G. 123.

2 Grey to Elgin, October 25, 1847, Elgin-Grey Correspondence,

^ Same to same, March 22, 1848, ibid.

* Earl Grey, The Colonial Policy of Lord John Russell, vol. i, pp. 13 ff.

(2 vols., London, 1853).
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connexion in respect to the governor-general's place in the

scheme. Face to face with these interwoven problems, Elgin had

definite convictions. An imperialist in the best sense of the

word, he realized that Canada would be bound to the empire,

if bound at all, by his acceptance of positions which would accord

with Canadian wishes. ' My course ', he wrote, ' is I think clear

and plain. It may be somewhat difficult to follow occasionally,

but I feel no doubt as to the direction in which it Hes. I give

to my ministers all constitutional support, frankly and without

reserve, and the benefit of the best advice that I can afford them

in their difficulties. ... I have never concealed from them that

I intended to do nothing which may prevent me from working

cordially with their opponents if they are forced upon me.' ^

He said to them, ' While you continue my advisers you shall

enjoy my unreserved confidence ; and en revanche you shall

be responsible for all acts of government '.^ This position

conceded responsible government. Of course Elgin saw his dual

position in relation to the imperial and local legislatures.

He felt that a middle course of ' moral influence ' would emerge,

but for the present he had no intention of falling ' on the one

side into the neant of mock sovereignty, or on the other into

the dirt and confusion of local factions '. His practical mind

saved him from endless anxieties. He did not stop to discuss

difficulties or to worry over the nicely calculated less or more

of imperial or local affairs. He faced issues as they arose,

without entangling himself in theories about the consequences

of his decisions.

The reconstructed ministry gained no strength. Overtures

to individual French-Canadians proved as useless as before, and

at the close of 1847 Elgin dissolved the legislature. The new
principle was clear. If the ministry were sustained they would

acquire a very necessary vitality. If they were defeated they

1 Elgin to Grey, July 13, 18,47, Kennedy, op. cit, pp. 577 ff.

2 Same to Gumming Bruce, September 1852, ibid., pp. 589 ff.
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had no claim to office. Robert Baldwin's election address is of

interest :
' We shall have no more representatives of the

sovereign making the doctrines of the Charleses and the Jameses

the standard by which to govern British subjects in the nine-

teenth century . . . henceforth their viceregal governments will

be distinguished by adherence to the constitutional principles

acknowledged by all parties in England . . . principles which

will relieve her majesty's representative from the invidious

position of the head of a party and will render him ... a living

spirit, and the connecting link which binds this great colony

to the parent state in affectionate and prosperous union.' ^

The election went adversely for the ministry and they were

heavily defeated on a vote of no confidence. Elgin at once

sent for La Fontaine and Baldmn, the opposition leaders, who

formed the first real cabinet in Canada. Earl Grey emphasized

the change. The executive might bring in wise or foolish

measures and the vital interests of the country might suffer, but

he saw no middle course between accepting the verdict of the

electorate and resorting to imperial coercion, which was out of

the question.^ Responsible government was solved by the gift

itself, and the governor passing unsullied through the election

approached his new sphere of ' moral influence '. The full

grant came none too soon. It was a dangerous period in history,

but with popular government established the province escaped

influences which might have been retrograde or tragic. Elgin

remained long enough in Canada to show that cabinet govern-

ment had few of the terrors which its opponents feared. He gave

full support to his executive independent of, and often against,

his personal feelings and convictions. He taught the Canadians

1 Baldwin to the electors of York, December 8, 1847, Baldwin Papers, [A],

E. 6-7, 29 (15) (Ontario Archives). Elgin used the same terms in defining,

at the close of his regime, the position of the governor— * the link which

connects the mother country and the colony ' : Elgin to Sir George Grey,

December 18, 1854, Kennedy, op. cit., p. 591.

^ Grey to Elgin, February 22, 1848, Elgin-Grey Correspondence,
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the true meaning of the constitutional convention. La Fontaine

and Baldwin, ' the rebel and disloyal leaders ', found in the

governor an undisguised willingness to support them to the full

constitutional limit. When their party passed from power,

he turned to his bitterest personal opponent, Sir Allan MacNab,

and accepted a ministry formed by him with equally full con-

stitutional recognition.

The establishment of responsible government decided a

principle, and in doing so certain corollaries followed. The

office of governor-general took on a new aspect. The governor

was lifted ' above the strife of parties ' and ceased to be a

machine for registering ' rescripts from Downing Street '.

His influence became ' wholly moral—an influence of suasion,

sympathy, and moderation which [softened] the temper,

while it [elevated] the aims of local politics '. Elgin found his

position transfigured and transformed. Instead of being an

object of suspicion to reformers and the peculiar private pre-

serve of ' loyalists ' with all the undignified consequences of such

a place, he acquired a remarkable influence. His opinion was

respected, his advice sought. He became a source of imperial

faith which had suffered so tragically through the obscurity

of past definitions.^ The most remarkable answer to Metcalfe's

passionate cry of * What is to become of the governor ?
' is

Elgin's :
' In Jamaica there was no responsible government, but

I had not half the power I have [in Canada] with my constitu-

tional and changing cabinet.' ^

In addition, the French-Canadian problem was placed in a

just setting out of which national salvation arose in the future.

Elgin gave the lie direct to Durham's policy of denationalization.

He recognized the futility of attempting to suppress race, and

he saw that such attempts only succeeded in giving it renewed

1 Elgin to Cumming Bruce, September 1852, Kennedy, op, cit., pp. 589 ff.

3 Theodore Walrond, Letters and Journals of James, Eighth Earl of Elgin,

p. 125 (London, 1872).
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vigour. No repression would anglicize the French; it .might

succeed in driving them into the arms of the United States^'

' L^t them feel, on the other hand^ that their religion, their

habits, their prepossessions, their prejudices if you will, are more*

considered and respected here than in other portions of this vasb

continent : who will venture to say that the last hand which

waves the British flag on American ground may not be that of

a French-Canadian ? ' ^ At the opening of the legislature he

announced that the imperial parliament had placed French on

a level with EngHsh as an official language, and for the first

time the governor read his speech in both languages. He never

lost sight of the dangers of nationalism, and he was fully a\vare

of the special and peculiar problem of French-Canadian race

solidarity. In attempting to overcome it, he abandoned the

useless methods of trying to detach influential men and to

incorporate them in a ' loyal ' cabinet. He reverted to Bagot's

policy. He aimed to nullify as much as possible the conscious-

ness of distinct origins in a general scheme of constitutional

development. In linking La Fontaine with Baldwin he

recognized the political unity of Canada, and he established

a principle which for better or worse held the field till federa-

tion. He learned too that disintegrating radicalism was least

likely to flourish in French Canada. He foresaw, if he did not

actually initiate, that Anglo-French political combination

which was later to emerge as the constructive force of liberal-

conservatism and to give John A. Macdonald his strongest hold

on ministerial power. Above all he gave French Canada justice.

The rebeUion losses bill ^ will serve not only to illustrate this

point, but to throw contemporary light on the new-born

principle of government, the new position of the governor-

general, and the relationship between the colony and the mother

country. /

The story of the bill is too well known to need retelling at any

1 Elgin to Grey, May 4, 1848, ibid., p. 54. ,
^ 12 Victoria, c. 58.

S
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length. Previous governments had undertaken to provide

compensation for destruction during the rebelHons. Much

money had already been expended in Canada West, and Met-

calfe's parliament had planned a scheme to include both

divisions of the province. Commissioners had been appointed

to examine claims and to sift rebels from non-rebels. The

matter then did not originate under Elgin and the reform

ministry. There were several cross-currents. If the measme

were withheld La Fontaine and Baldwin would not continue

in office. Elgin knew that they had the electors behind them

and that he could not grant responsible government with one

hand and take it away with the other. In addition, he believed

that a measure of justice was due to French Canada. Doubtless

there was a danger that public money might go to some who had

been in arms, although the fact was beyond proof. He feared

that civil war, if not an international complication with the

United States, might arise if the recrudescence of the ' loyalty

cry ' were allowed to control the situation. Responsible govern-

ment, the place of the French-Canadians, the impartiality of the

government, and the general good faith of the imperial cabinet

were on their trial. In due course the till passed with a majority

in each division of the province. Fierce opposition arose in the

tory ranks and Elgin was petitioned either to refuse assent or

to reserve the bill. The issues before him were clear-cut. His

ministers were responsible ministers. The measure was a

Canadian rrieasure. He refused what appeared to him the weak

course of throwing the compHcated burden on the home govern-

ment. He determined to bear it himself, and he assented to

the biU.i

Scenes of disgraceful licence followed. Elgin was almost

killed. The parliament house was looted and burned, and for

a time mob law prevailed. Elgin remained perfectly calm,

refused to allow the military to handle the situation, and left

* Elgin to Grey, March 14, 1849, Elgin-Grey Correspondence.
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self-government to work out its own solution. In one of his most

penetrating dispatches he analysed the mentality of the ' loyal

'

rioters. For his position he made neither defence nor excuse.

He made it perfectly clear that a minority had had their feelings

hurt, and that the turmoil was only due to a peculiar type of

loyalty which claimed a right to regulate by violence what

could not be gained by constitutional means. In the hands of

others this was rebelhon, with them it was accounted righteous-

ness.^ The bill was the reductio ad absurdum of ' familycompact

'

claims. Every possible constitutional force was on Elgin's side,

and tory loyalty was proved to be only the older monopoly of

privilege in a newer setting. As privilege receded down the

democratic tide, loyalty and imperialism were not so conspicuous.

When the annexation movement was at its height not a few of

the ' loyalists ' longed for the flesh-pots of Egypt and joined

with extremists in promoting a movement opposition to which

had been the strongest force in their political raison d'^etre.

This aspect of the episode needs little comment, but the measure

had a most important influence. Responsible government was

vindicated. French Canada was convinced of the sincerity

of the concession, and the ' reds ' never acquired any lasting

influence. The ' family compact ' was dissolved in political

death, and John A. Macdonald was already beginning to see

in the future a combination of parties in which race and privilege

were to surrender their places to constitutional nationalism.

In the house of commons the whole affair was canvassed.

Russell and Grey defended Elgin and acknowledged the right

of Canada to legislate on the matter. The majority of the

Peelites voted with the government. The tories reproduced the

' loyalist ' cry of ' compensating rebels ' and ' French domina-

tion '. Gladstone pleaded that, as virtual rebels might receive

public funds, the Act be either disallowed or an amendment

passed in Canada to provide for clearer definitions. He appeared

^ Elgin to Grey, April 30, 1849, Kennedy, op. cit., pp. 579 ff.

S 2
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to believe that the measure was beyond colonial legislative

competency. The debates led to a letter from Hincks, then in

London, in the columns of The Times, which deserves a distinct

place in Canadian history.^ He poured scorn on the trite

meaningless phrases, the party shibboleths w^hich passed for

arguments. He claimed a share for the Canadian government

and their supporters in the loyalty which British and Canadian

tories seemed to consider their peculiar monopoly. He pointed

out that imperial criticism would need to rely on facts and on

judicial estimates of colonial feeling, otherwise it was ' very

unsafe for parties at a distance of three thousand miles to inter-

fere in Canadian affairs '. The letter was a polite but firm

request to England to mind its own business.

Another delicate situation arose out of inconsiderate and

inconsistent imperial actions.^ The Canadian Corn Act of 1845

had given Canadian wheat and flour preference in the British

market. Large quantities of American wheat were imported to

Canada, which gained preferential treatment when sold as

Canadian flour. Canadians had invested much capital in making

provision for handling the extensive trade. Like a bolt from the

blue, with no thought of the consequences in component parts of

the empire, the imperial government annulled colonial preference

and lowered the walls of protection. As a consequence, bank-

ruptcy swept over Canadian business life and economic gloom

settled down on the country. Property became utterly worth-

less and the public credit of the province ceased to exist. Elgin

confessed that he did not know how the Canadians kept their

heads. Peaceful annexation, however, was openly advocated,

and with the political crisis over the rebellion losses bill it

gained wide support.^ Elgin blamed the unskilled policy which

1 The Times, June 20, 1849. ^ Walrond, op. cit., p. 60.

^ The annexation manifesto and Elgin's dispatches connected with it are

in Egerton and Grant, op. cit., pp. 336 ff. Consult C. D. AUin and G. M. Jones,

Annexation, Preferential Trade, and Reciprocity : An Outline of the Canadian

Annexation Movement of 1849-50 (Toronto, 1911), and C. D. Allin, ' The British



THE NEW COLONIAL POLICY 261

adopted free trade in 1846 and retained the navigation acts till

1 849. Hedealt summarilywithmanifestoes, and officials who had

signed them were removed from office. But there was no doubt

that a serious mistrust of Great Britain was widespread. He /

finally rallied the commercial classes by negotiating a reciprocity

treaty with the United States and by convincing the imperial

government of its necessity. Even then his difficulties did not

disappear. When he was doing his utmost to bind Canada to the

empire and to drive in double harness a colonial and an im-

perial cabinet, the prime minister of England was addressing

the house of commons on the empire and began to anticipate a

day when responsible government would have prepared the /

colonies for decent but inevitable independence. Elgin took up

the challenge, which almost moved Baldwin to tears. ' You
must renounce the habit ', he wrote to Grey, ' of telling the

colonies that the " colonial "is a provisional existence
;
you

must allow them to believe that, without severing the bonds

which unite them to Great Britain, they may attain the degree

of perfection and of social and political development to which

organized communities of freemen have a right to aspire. ... Is

not the question at issue a most momentous one ? What is it

indeedbut this : Is the queen of England to be the sovereign of an

empire, growing, expanding, strengthening itself from age to age,

striking its roots deep into fresh earth and drawing new supplies

of vitality from virgin soils ? Or is she to be, for all essential

purposes of might and power, monarch of Great Britain and

Ireland merely—^lier place and that of her line in the world's

history determined by the productiveness of 12,000 square miles

of a coal formation, which is being rapidly exhausted, and the

duration of the social and political organization over which she

presides dependent on the annual expatriation, with a view to

its eventual alienation, of the surplus swarms of her born

North American League, 1849' {Ontario Historical Society , Papers and

Records, vol. xiii, Toronto, 1915).



262 THE NEW COLONIAL POLICY

subjects ? ' ^ 'I have been possessed (I use the word advisedly,

for I fear that most persons in England still consider it a case of

possession) with the idea that it is possible to maintain on this

soil of North America and in the face of republican America,

British connexion and British institutions, if you give the latter

freely and trustingly. Faith, when it is sincere, is always

catching ; and I have imparted this faith more or less thoroughly

to all Canadian statesmen with whom I have been in official

relationship since 1848 and to all intelligent Englishmen with

whom I have come in contact since 1850.' ^

Before considering the new colonial policy in the Maritime

Provinces, it is necessary to take a closer view of some other

aspects of Canadian life, in order to understand the reorienta-

tion of parties which took place before Elgin left Canada. The

La Fontaine-Baldwin ministry was baffled by two questions.

The clergy reserves, in spite of Sydenham's legislation, remained

a bone of contention and the demand for their secularization

gained strength. On the one hand, Bishop Strachan was com-

passing heaven and earth to maintain a privileged place for his

communion ; on the other, George Brown was leading an attack

on the status quo in the Globe, which was in reality the first

blast of a new radicalism. The ministry was divided. La

Fontaine favoured Baldwin against secularization, and they

seem to have had Elgin's support ; but the executive contained

many who were opposed to their leaders. The moderation of

the government came in for increased criticism both in the

legislature and outside. Secondly, seigniorial tenure had become

an anachronism as the alienation fines were a heavy burden

with land a commercial commodity. La Fontaine felt that he

could not handle the matter, and this lent further weakness to

the party in power. A new political alinement, slow but sure,

was also going on in the province. The liberal party in Canada

J
Elgin to Grey, March 23, 1850, Kennedy, op. city pp. 583 ff.

Elgin to Gumming Bruce, September 1852, ibid., pp. 589 ff.
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West was breaking into moderate reformers and radicals or

' clear grits '. ^Vhen George Brown finally brought his fiery v

personality to the service of the latter and linked up extreme

anti-papal views with extreme reform it was clear that party

changes lay near at hand. In Canada East a similar but less-

pronounced cleavage was visible. A ' rouge ' group arose, who t

were virtually republicans. Never numerically strong, they

possessed fine debating powers and often brilliant gifts, which,

however, failed to move the French-Canadians, whose liberalism,

now that their place in the sun had been secured, took on

its natural conservative colour. Finally La Fontaine and

Baldwin felt that their work had been accomplished, and in

October 1851 ' the great administration ' closed. Hincks

and Morin reconstructed the ministry with two ' clear grits ',

Malcolm Cameron and John Rolph. Like most similar move-

ments, the scheme failed in its object. The ' clear grits ' refused

to rally to the support of the government. The government was

sustained in the elections at the close of the year and by practical

legislation they staved off defeat. A ' Canadian Reform Bill ' J
was passed which increased the representation of each division

of the province to sixty-five and made provision for a redistribu-

tion of constituencies. An address was carried praying for

freedom to reconstruct the legislative council on an elective

basis, which was finally embodied in an imperial Act.^ The

legislative council, however, rejected a bill on seigniorial tenure.

There were soon signs of disintegration. Hincks became

involved in financial transactions which brought public dis-

credit to the ministry, and he was no more prepared to deal with

the clergy reserves than his predecessors, although he had

reformed the cabinet with that as an issue. The fall of Lord

John Russell and the advent of the Derby ministry provided

an excuse for delay. When the Aberdeen ministry promised

enabling legislation he was as little ready as before. A sudden

1 Kennedy, op. cii., pp. 592 ff. (17 & 18 Victoria, c. 118).
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appeal to the country in June 1854 did not strengthen his hands.

The 'clear grits ' and the tories combined and the government

resigned in September. Parties, however, were not recon-

structed on any logical basis. The extreme liberals hoped that

a-adicals from both Canada East and Canada West would coalesce

i and by drawing moderate reformers command political power.

A ne^ hand was at the helm in the person of John A. Macdonald.

, The tories and moderate men of Canada West joined against the

radicals, and it was not difficult to effect an alliance with the

French-Canadian ministerialists. Thus there came into being,

in the MacNab-Morin ministry of September 1854, the liberal-

conservative party of Canadian history. In the following

January the ministry was reconstructed. Morin was elevated to

the bench and his place taken by E. P. Tache. In 1856 the

reformers of Canada West grew tired of MacNab. Macdonald

was behind the revolt, and in May 1856 the Tache-Macdonald

ministry was formed. In the following year Tache retired and
' power passed into the hands of Macdonald and Cartier, both of

'whom had now become dominant figures. Liberal-conserva-

tism was strong in its leaders and in the borrowed programme

of reform. The opposition had for the moment no vital planks

in its platform and extensive legislative achievement gave

the ministry power. The clergy reserves and the seigniorial

tenure were finally settled. The legislative council was made
elective. The reciprocity treaty was ratified. The establish-

ment of a militia system bore witness to a growing consciousness

of self-governing capacity. On the other hand, the settlement

of outstanding questions robbed party politics of definite dividing

lines. The problem which now faced the Canadas was that of

making responsibly government efficient and workable. When
the big accomiplishm^nts were over, difficulties loomed up w hich
became potent forces for change, and combining with other

is^uies over which Canada had.,no control postulated a newer

and wid^. d^yeJopn>ent. .:^, -n :*: ::-;^ .'.;m .Xn .-)
. o^-,-,.a,'^y

^
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While Elgin was carrying out reform in the Ganadas advances ^ ^ 5
were taking place in the Maritime Provinces. In Nova Scptia

Lord Falkland took office on Sir Colin Campbell's removal^ and

hopes were entertained that Howe would succeed in getting

his principles accepted under a lieutenant-governor who was not

only a whig, but was sent to take the place of a man whose

resignation had been virtually forced on the imperial cabinet.

Falkland, however, didnotprove thepromised deliverer. He had

nothing to offer but a weak imitation of the Sydenham-Metcalfe (/

policy. , Howe had accepted a place in the executive council,

but his presence there only emphasized the fact that a ' ministry

of all the talents ' were hopelessly divided. A general election

failed to decide whether tories or reformers should govern.

The election resulted in an almost even balancing of parties,

and the representatives of neither resigned from the executive.

The appointment of a pronounced anti-reformer to the council

forced Howe's hand and he resigned with his colleagues. Tlie

contest practically resolved itself into a personal one between

Falkland and ' the tribune of Nova Scotia '. Howe brought to

it an unrivalled satiric pen and a tongue which knew how to

combine effectively political arguments with rugged native

humour. He had behind him the general support of the people,

who watched with interested enthusiasm the progress of

a struggle which drove Falkland from office in 1846. To his

successor. Sir John Harvey, Grey laid down those principles of

colonial government to which reference has already been made.

At first he tried to arrange a coalition ministry, but the liberals

refused to take office. He then forwarded to Grey memoranda

prepared by the council in which a request was made for further

light on methods of administration and a defence was set up

of Metcalfe's system.^ Grey amplified iii his reply his general /

adherence to the principle of responsible gOvefnmeiit. He

» I^arvey to Qtey\ February 2> 1 847, ParlmmentdVy Papers^ H. C. 621

(1848), p. 15. .•-..;'-/••..; ..- /j .: \ ^,\--:, /i \
.:.:,:{

. -
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emphasized the necessity for the executive government possess-

ing the support of the house of assembly, and he drew a dis-

tinction between pubHc offices similar to that existing in the

United Kingdom. He advised that those of attorney-general,

solicitor-general, provincial secretary, and possibly two others

should be political, but that others should be governed by the

British rules of permanent tenure.^ When the dispatch was

laid before the legislature, the assembly which had been elected

in August 1847 defeated the ministry, which resigned with the

exception of the provincial secretary. The opposition, relying

on Grey's enumeration, refused to take office and the secretary

was finally removed by the exercise of the prerogative of the

crown. The reform ministry were not prepared to allow the

provincial treasurer to hold his appointment, and insisted on his

removal without compensation to make room for a division of

his duties under a receiver-general and a financial secretary.

Sir John Harvey attempted in an unofficial way to induce the

ministry to reconsider their proposals. When he failed, he gave

the executive his full support and Grey defended him against

an attack in the house of commons.^ The coming of responsible

government in Nova Scotia thus coincided with its advent in the

Canadas. The struggle had not been so bitter, and there were

no tragic regrets, no fatal extremes. In his most impetuous

moments Howe never deviated from constitutional methods.

It is impossible to find in the records of the Nova Scotian

reformers a disloyal expression or a separatist innuendo,

although they had their share of opprobrious epithets from

their tory and official opponents. When Elgin was passing

through dark waters because he was brave enough to be con-

sistent, and when disgruntled toryism was joining hands in the

Canadas with revolutionary extremists, Howe lent the weight

of his brilliant pen to the cause which he had so ably served.

^ Grey to Harvey, ^March 31, 1847, Kennedy, op. ciU pp. 573 ff.

2 Parliamentary Papers, H. C. 621 (1848), pp. 33 ff.
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Liberal though he was, he possessed that great asset of construc-

tive moderation, backed by a grasp of political thought, to which

no colonial statesman has made more important contribu-

tions.

In New Brunswick reform did not move public opinion as /^~^>

quickly as elsewhere. During the regime of Sir John Harvey,

Russell's dispatch ^ on the tenure of offices was accepted as the

virtual concession of responsible government. When Russell

laid down that the holders of the chief administrative offices

should be removed whenever any ' sufficient motive of public

policy demanded it ', Harvey saw that opposition to these in

the assembly would afford sufficient guarantee that the condi-

tions had been fulfilled. The elections of 1842 saw the defeat

of the liberal party. It took a flagrant act of favouritism to

educate the electorate. Harvey's successor, Sir William Cole-

brooke, evidently thought that he had the power, apart from

local advice, to appoint any one whom he liked to office. Acting

on principles similar to those enunciated by Metcalfe in Canada

he proceeded in 1845 to fill the vacant office of provincial

secretary, and worse stillhe gave the appointment to his own son-

in-law. This was more than even a conservative executive

could stand, and those who had opposed responsible government

in 1842 now resigned as a protest against the lieutenant-

governor's action. The colonial office refused to sanction the

appointment, but the episode served to break up the typical

ministry and to arouse interest in the general issue. The reform

leaders who had temporarily followed the Sydenham scheme

informed Colebrooke that they also must oppose his methods,

which were too violent. The conservatives maintained that

he had no right to appoint some one entirely unknown to the

country ; the liberals, that he had no right to appoint any one,

known or unknown. The reformers won the elections of 1848,

and when the dispatches on responsible government were laid

^ See above, p. 196.
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, on the table the assembly formally approved by resolution of

^ the principle.^

In Prince Edward Island the demand for responsible govern-

ment arose out of a quarrel between the lieutenant-governor,

^ Sir H. V. Huntley, and the speaker of the assembly over a pro-

posal to increase the former's salary. From this episode public

opinion rallied to the idea that the assembly should control all

local expenditure. The opinion was also gaining ground that

a responsible executive might prove capable of settling the

peculiar land problems of the colony. In 1847 an address was

forwarded from the assembly to the imperial cabinet, asking

that an executive of four chosen from the popular party should

constitute a responsible government.^ The colonial office replied

that the colony was in a position to pay official salaries, excluding

that of the lieutenant-governor, but that the small and scattered

population was against the complete system of government asked

for in the address. The assembly replied expressing its willing-

ness to assume the financial burden if responsible government

/ were granted, all the revenues and crown lands surrendered, and

all claims to quit-rents abandoned. The colonial secretary con-

ceded every request except the first. An election resulted

in the strengthening of the reformers and a vote of want of

confidence was carried on the motion of George Coles, the reform

leader. To bring the matter to a head the assembly refused to

vote supplies and was prorogued by the lieutenant-governor,

Sir Donald Campbell, who censured them for their ' premedi-

tated neglect of their legislative functions '. ^Vhen they

reassembled in 1851, Sir Alexander Bannerman laid before them

a dispatch in which he was instructed to concede the full

demands of the reformers. Thus within the same decade of the

nineteenth century the representative institutions of British

North America were made ready for further constitutional

development by the grant of responsible government.

1 Parliamentary Papers, ^i C 621 (1848), p. 40.

2 Ibid. (1847), 566.
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CHAPTER XVII

THE FAILURE OF RESPONSIBLE GOVERNMENT
IN THE CANADAS

Responsible government settled some problems and inevi-

tably created others. Political energy was diverted from

constitutional discussions which had broken up the life of the

province for generations, and almost every group recognized

that for good or ill the principle of government had passed for

^y/ever out of the realms of debate. The great step had been taken,

and there was no possibility of retracing it without irretrievable

or tragic disaster. As a conseq^ence the old tory party could

not in future hope to rally the province to their support as the

sole guardians of loyalty and the unique repositories for privilege

and patronage. Nor could they hope that their influence would

continue to resolve in their favour any doubts which might arise

at the colonial office. With the close of Lord Elgin's adminis-

tration the governor-general passes more and more into the

position which Baldwin and Elgin saw must be his under the

new system. The nearest approach to independence was in

1858, when Sir Edmund Head would not grant George Brown's

request for a dissolution, and in 1862, when Lord Monck passed

over the more influential M. H. Foley and sent for John Sandfield

Macdonald to form a ministry. Head's action was interpreted

as a party trick engineered by John A. Macdonald ; but he

acted in a strictly constitutional way, nor yet did he lower the

dignity of his office. Monck's action was also constitutional,

and was inspired by motives which are beyond dispute. In the

actual administration the change was soon apparent. The

executive council had become a cabinet and the conventions of

cabinet government were early brought into play. The governor's

presence at meetings became as anomalous as the king's in
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England. The royal instructions made his presence nomially

necessary and cast doubts on executive acts carried out in

council when he was absent. In 1858 the law officers of the

crown could offer no concessions other than that durmg the

physical incapacity of the governor ' measures might be taken

by the council with his subsequent concurrence '.^ Head

outlined the custom which was growing up in Canada. He sup-

ported it by stating that the Canadian law officers did not think

that his attendance was necessary to give legal effect to executive

actions, and he added the expression of a personal belief that

with the grant of responsible government it was ' most inex-

pedient as a general rule that the governor should be present

during the discussion in council of particular measures. He is at

liberty at all times to go into council and discuss any measures

which he or the council thinks require it, but his presence as

a regular and indispensable rule would check all freedom of

debate and embarrass himself as well as his advisers '.^ Respon-

sible government meant that active leadership would pass from

British to Canadian hands. The prime minister of Canada

became the important figure, and the governor-general gradually

assumed a place analogous to that of the monarch in Great

Britain. The dispatches to the colonial office took on a formal

and business-like monotony compared with those before 1854.

The constitutional powers of the governor-general gradually

declined and his real influence became moral and personal.

Indeed, during this period there is early evidence of what was

recognized during the Great War as a new and distinct triumph

for dominion autonomy. Canadian ministers went on frequent

missions to London and discussed Canadian affairs directly,

and not through the governor, with the imperial government.

The equality of empire cabinets was already on the horizon

of constitutional progress. Perhaps the most illuminative

^ Labouchere to Head, Januarj^ 25, 1858.

^ Head to Labouchere, March 4, 1858.

^y

u
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utterances on the dissolution of the older relationship between

the crown and the province were uttered by George Brown during

the crisis over the choice of a provincial capital, to which as

many cities and towns laid claim as sought the honour of being

considered Homer's birthplace. The weakness of party govern-

ment resulted in the leaving of the decision to the queen. In

reality this meant that Sir Edmund Head would be consulted.

To oppose her supposed choice was branded as disloyalty.

Brown repudiated the charge, and with a clear grasp of the

position now fully conceded declared, ' Do you think her

majesty cares a straw where the seat of government of Canada

is fixed ? People prate about our insulting the crown because

we speak out what nine-tenths of the whole people think ; but

do you ever hear from such people anything about insulting

the people? If ever an insult was given to a people, it was

when the legislature and government of Canada declared that

the Canadian people were unable to settle for themselves where

their seat of government ought to be, and that they must go

to a colonial minister three thousand miles off, who never had

his foot on Canadian soil, to settle it for them under back-

stairs advice. I voted against that reference ; I used every

influence to prevent so ungracious a task being thrown on the

imperial government ; I urged that they should not act upon

the reference. . . , The first thing in my consideration was the

interests of the whole people of Canada and not servility to

Mr. Labouchere or any other colonial minister. I yield to no

man for a single moment in loyalty to the crown of England

and in humble respect and admiration of her majesty. But

what has this purely Canadian question to do with loyalty ? It

is a most dangerous and ungracious thing to couple the name

of her majesty with an affair so entirely local and one as to

which the sectional feelings of the people are so excited.' ^

^ Alexander Mackenzie, The Life and Speeches of the Hmi. George Brown

j

p. 272 (Toronto, 1882).
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Responsible government created problems. No effort had

been made to settle its contents. It was fortunate that this was ^

so. An attempt to classify imperial and colonial concerns

would only have proved a source of friction, and, worse still,

would have tended to curtail elasticity, to narrow readjustments

by rigidity, and to rule out the reasonableness of give and take

through which advance and development come. In relation

to tariff and defence it is possible to see two issues. Firstly,

provincial self-consciousness began to claim a wider sphere for

responsible government and the challenge shaded off into a ^

further challenge to the formal ties of empire. For a consider- «.

able time Canada accepted the position that the imperial

government should regulate the tariffs of the empire. A fine

distinction had been attempted between seaborne commerce

and inland commerce with the United States ; but, broadly

speaking, the imperial regulation of foreign trade was recognized,

and Hincks in 1849 had laid it down that the imperial connexion

would have no meaning if Great Britain were shut out of the

colony's markets. Parallel with the growth in government

there developed colonial business instincts and self-confidence.

The business men looked for economic expansion through

a protective tariff, and the Canadian government were not

unwilling to help them as the province was badly in need of

increased revenue. In 1859 Alexander Gait, the finance

minister, increased the duties on manufactured articles, and

thus incidentally affected certain British concerns. Those of

Sheffield appealed to the Duke of Newcastle, the secretary of

state for the colonies. Their language was hardly tactful :
' It

cannot be regarded as less than indecent and a reproach, that

while for fifteen years the government, the greatest statesmen,

and the press of this country have been not only advocating

but practising the principles of free trade, the government of

one of her most important colonies should have been advocating

monopoly and protection. . . . We conceive that her majesty's

T
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government has a right to demand that what revenue is needed

shall be raised in some other way than that which is opposed

to the acknowledged commercial policy of the imperial govern-

ment and destructive of the interests of those manufacturing

towns of Great Britain which trade with Canada.' Newcastle

was hardly less tactless. In forwarding the memorial to Head

and expressing his opinion that ' probably ' he would advise

that the royal assent be given to the authenticated act of the

legislature, he digressed to discuss the dangers of protection,

the virtues of free trade, and to lecture the provincial

government.^

Gait drew up a report which was forwarded, with the approval

of the Canadian executive, to the colonial office. We are not

here concerned with the economic aspects of Gait's reply, but the

constitutional statement is of great importance. Gait pointed

out his surprise that the representations of a provincial town in

England should have had such weight as to produce what

amounted to a censure on almost three millions of people. The

deliberate acts of the Canadian legislature should not have been

condemned merely in answer to a memorial ' professedly

actuated by selfish motives '. Elementary courtesy demanded

not only that the legislature should have been given an oppor-

tunity to explain its policy, but that such representations

should not be allowed to produce such effects. Since the

possibility of disallowance had arisen Gait felt it was ' the duty

of the provincial government distinctly to state what they

consider to be the position and rights of the Canadian legislature '.

These he outlined in unambiguous terms :
' Respect to the

imperial government must always dictate the desire to satisfy

them that the policy of this country is neither hastily nor

unwisely formed ; and that due regard is had to the interests

of the mother country as well as of the province. But the

government of Canada, acting for its legislature and people,

*' Parliatnentary Papers^ H. C. 400 (1864), pp. 7 ff.
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cannot, through those feelings of deference which they owe to the

imperial authorities, in any manner waive or diminish the right

of the people of Canada to decide for themselves both as to the

mode and extent to which taxation shall be imposed. The

provincial ministry are at all times ready to afford explanations

in regard to the acts of the legislature to which they are party ;

but, subject to their duty and allegiance to her majesty, their

responsibility in all general questions of policy must be to the

provincial parliament, by whose confidence they administer the

affairs of the country ; and in the imposition of taxation it is so

plainly necessary that the administration and the people should

be in accord, that the former cannot admit responsibility or

acquire approval beyond that of the local legislature. Self-

government would be utterly annihilated if the views of the {/

imperial government were to be preferred to those of the people

of Canada. It is therefore the duty of the present government

distinctly to affirm the right of the Canadian legislature to

adjust the taxation of the people in the way they deem best,

even if it should unfortunately happen to meet the disapproval

of the imperial ministry. Her majesty cannot be advised to

disallow such acts, unless her advisers are prepared to assume

the administration of the affairs of the colony irrespective of the

views of its inhabitants. The imperial government are not

responsible for the debts and engagements of Canada. They

do not maintain its judicial, educational, or civil service. They

contribute nothing to the internal government of the country,

and the provincial legislature acting through a ministry directly

responsible to it has to make provision for all these wants. They

must necessarily claim and exercise the widest latitude as to the

nature and extent of the burdens to be placed upon the industry

of the people. The provincial government believes that his

grace must share their own convictions on this important

subject ; but, as serious evil would have resulted had his grace

taken a different course, it is wiser to prevent future complica-

T 2



276 FAILURE OF RESPONSIBLE GOVERNMENT

tion by distinctly stating the position that must be maintained

by every Canadian administration.' ^

John A. Macdonald defended the position taken up by the-

Canadian executive. He could not surrender the right of self-

taxation as the Canadian people desired. ' The ministers of

Canada dependent on her people ' would have failed in their

duty had they not protested against an interference, explicit or

implied, by the colonial office. Newcastle at least ' owned up '

that he was wrong.^ Further correspondence took place on the

economic issues, but Gait's memorandum closed the era of

^^attempted control. From that time the legal and constitutional

right has been conceded that Canada can regulate its economic

policy without any fear of such remonstrances as those addressed

by Newcastle to the Canadian government.

With trade autonomy conceded and with the outbreak of the

American civil war, the question of Canadian defence came into

prominence. The old idea that the imperial government should

provide practical defence in return for trade advantages lost

its logic with Gait's tariff, and there soon arose in England

a demand against supporting British troops in Canada now

that preference over other nations had disappeared. A gradual

reduction began of imperial regiments in Canada, and the

question of defence automatically forced itself on the Canadian

government. A good deal was done, but in an inefficient manner,

and the financial difficulties of 1859 produced further economy*

With the antagonizing of the North in the Civil War and the

apparent British sympathy with the South a storm gathered.

The Trent affair increased the dangers. The newspapers of the

United States indulged in an orgie of yellow journalism. If

Canada were not immediately attacked, the northern army

would annex it later in the hour of their triumph. Fortunately

^ Canada Sessional Papers (1860), No. 38, pp. 4 ff. ; Parliamentary Papers,,

H. C. 400 (1864), pp. 11 ff. ;
partially in Egerton and Grant, op. cit., pp. 349 ff.

2 Gait to John A. Macdonald, December 14, 1859, Pope, Correspondence oj

Sir John Macdonald, p. 7 (Oxford, 1921).
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Lincoln and Lord Lyons, the British ambassador at Washington,

kept their heads. There was just a danger, however, that the

people on each side of the international line might sweep their

governments off their feet in one of those outbursts of group

emotionalism so characteristic of the North American continent.

Preparations of some sort appeared necessary. The government

prepared a militia bill after a commission had examined the

difficulties of a peculiar and explosive situation. The house of

assembly rejected the proposals and the government was

defeated.

The motives for the rejection need not be discussed here.

Monck was inclined to think that the measure was merely the

occasion of an inevitable defeat and that the administration

had already lost the confidence of the assembly.^ In imperial

relations, however, the history is of great interest. There broke

out in England a panic of abuse at Canadian blindness and

infatuation. The tired Northern armies would turn with joy

to the rich provinces, and Great Britain could not bear the

expenses of defence. Instead of rejecting the bill, Canada

should have risen to a man and protested against its miserable

and insufficient provisions. This attitude of mind was deeply

resented in Canada. Sober criticism pointed out that if there

was a war, the responsibility would lie at the door of British

diplomacy, and that while Canada would bear her part of the

burden, it could not be expected to assume the entire weight in

a quarrel originating in a foreign policy in which Canada was y
a negligible quantity. The Canadian government embodied

this defence in a careful and moderate memorandum.^ The

motives behind this do not concern the issue. The great point

was that Canada in receiving responsible government had

reached a place where Canadians, not British, were going to^^

1 Monck to Newcastle, July 28, 1863.

^ Canada Sessional Papers (1863), No. 15 ; cf. Journals of the Legislative

Assembly of Canada {lSG5)t^\). 9 &.
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decide the policy. The documents of the episode disclose no

wilful plan to dislocate the defence of the empire. The public

opinion of Great Britain was guilty of an interpretation due

to ignorance and panic. All that had happened was that

Canadians were untying another legal and formal knot in the

bands of empire. Responsible government had brought the

right to tax as the people liked, and it had brought the right to

provide defence as the people liked. Canada resented the

i/ general outcry in the mother country because it seemed too

much like an unofficial attempt to dictate a policy to the pro-

vince. As a matter of fact, the ' militia crisis ' helped in another

way. When the everyday pedestrian workings of responsible

government are considered and their defects disclosed, con-

structive minds will be seen at work on the Canadian problem

as a whole, and in it national defence became an important and

cumulative force.

The distinction between self-government and responsible

government should at this point be made perfectly clear. While

self-government connoted the domestic control by Canada over

its own affairs, responsible government implied a particular set

of institutions through which the legislative power and executive

authority were brought into relation to the will of the people.

^ In the British constitutional development this meant cabinet

and party government. The significance of the distinction lies

in the fact that at this iuncture in Canadian history the general

advance in self-government was vitiated by a general stagnation

in the process of responsible government. With the settlement

of the larger questions, and with the formation of the liberal-

conservative party, there was little place left for distinct plat-

forms. The opposition offered by the ' clear grits ' and the

' rouges ' was such that it could not command a working

support of the province. The former were too radical for their

day, and the anti-papal views of Brown were such that the

party could not hope to draw any aid from Lower Canada. The
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' rouges ' were mistrusted throughout the country. Party

government, then, degenerated in a recurrence of dissolutions

and elections which settled nothing. There were, too, funda-

mental difficulties in the constitution, which loomed up with the

disappearance of the more important issues. French Canada

had been recognized by the Quebec Act and by the Constitu-

tional Act as a distinct race group. The hoped-for blending of

the two peoples had never taken place. The events of 1837-8,

the Durham Report, the Sydenham experiment, the reaction

against Bagot's system, the recognition of a dual ministry under

La Fontaine and Baldwin, all combined to emphasize the fact

that two distinct races were living together in one province and

that each was prepared to guard its privileges. Bagot and Elgin
"^

tried to divert the race consciousness of the French-Canadians

into political channels, but both were forced to recognize

political groupings based on nationality, and every ministry

from 1849 on was constructed on the foundations of representa-

tion from Canada East and from Canada West, with practically

a prime minister from each division. As a consequence there

grew up a kind of un^Titten convention that a government

should have a majority in east and west. At times the cabinet

resigned if defeated in one division, at times it clung to office.

In addition, Canada West was becoming a difficult bed-fellow.

The older race hatred was dying out and Brown's extreme

religious propaganda only harmed himself ; but he voiced

a perfectly valid constitutional objection to the Act of Union

when he pointed out that the identical representation of each

division of the province was unjust to Canada West, which had

now passed Canada East in population. His statement of the

case was often fierce and tactless, but ' representation by .

population ' was bound to gain supporters from its obvious

logic and justice. On the other hand, Canada East now looked

on the once hated Act ofUnion in the light of a treaty, a charter,

a fundamental document. The fact that the attack on the Act
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came from Brown only served to consolidate the French-

Canadians and to bring once more to the front those irritating

features of racialism which are so disintegrating when challenged.

Political parties practically became divided on sectional lines.

A fortuitous combination of irreconcilable groups could defeat

a ministry, which often returned to power, leaving the matter

on which it ^^a? originally defeated an open question.

The situation might be summed up as fundamentally and

incidentally impossible. First, an attempt was made to govern

by a unitary system two distinct communities. A common
legislature was called on not merely to act in matters where

some general public opinion might be expected, but in details

suitable to different races. Secondly, this attempt was made
under a constitution which was politically unjust to the

increasing economic development and population of Canada
•^ West. Thirdly, the stability which race, religion, language,

traditions, and customs gave to Canada East irritated its

neighbour ; and, fourthly, any attempts to change the constitu-

tion were incidental forces which intensified the fundamental

difficulties. In other words, when the inherent defects in the

machinery were pointed out, such opposition was raised as made
the hope of change far off andproblematical. It isnot surprising,

then, that with fundamental weaknesses, grave incidental

differences, and no great political party issues, government was

reduced to an absurdity. Within ten years ten ministries held

office. In three years four ministries were defeated and tw^o

general elections had provided no working majorities. The
issue reduced itself to the very simple question of how it would

be possible to carry on the government of the country. To
follow in detail the history of these years would throw little hght

on the deadlock and the break-down of party government, but

it is necessary to consider the various expedients brought forward,

for out of them the solution finally came. • .i

'At times hopes were turned to an irresponsible executive and
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a written constitution such as those of the United States. TJle

civil war served to kill ideas round which there had been much

poHtical grouping. ' Representation by population ' appeared

as early as 1850, and it was originally part of the toryprogramme.

The liberal-conservative combination naturally succeeded in

handing over the plank to the radicals, who divided the legis-

lature on it year after year with increasing support from Canada

West. John A. Macdonald opposed it on conservative and party

principles, but the final decision lay with French Canada, and

Cartiernever deviated an iotafrom the letter of the Act. Brown's

position, roughly stated, was that Canada West was ruled by

French-Canadian votes, and that that was unjust. The weakness

of his solution lay in the fact that, had representation by

population been conceded, Canada East would have been ruled

by Canada West. The vicious principle recurred—two peoples

in a unitary system. John Sandfield Macdonald attempted to

solve the problem by a definite adherence to the ' double

majority ' principle, which aimed at a working plan that no

legislation should be passed affecting one division of the province

which was not supported by a majority of members from that

division. The idea was to develop further the bastard federal'

union, to which the ministries since 1841 bore actual witness.

With different representation in the cabinet, hyphenated

premiership, separate legal systems, and annual legislation

applying only to one division, it seemed reasonable to J. S. Macr

donald that the ' double majority ' should be recognized and \y

tried. Once in his career John A. Macdonald proposed that

formal but extra-constitutional recognition should be given to

the principle ; but there was enough common sense left to

prevent this motion being carried. The impossibility of dividing

local issues and of the attempt to apply a federal method under

a unitary system saved Canada from another ghastly experi-

ment. J. S. Macdonald, however, formed a ministry ostensibly

to make the attempt, and there is a certain grim humour in the
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circumstances which convinced this rather dour pohtician of his

folly. His ministry only carried its separate school bill for

Canada West by the votes of Canada East.

Tinkering with the constitution produced no results. When
the steadier heads began to look objectively at the political

situation, they saw that there were two sets of problems—those

of a local and those of a general nature ; that there were two

races, French and British. No conceivable adjustment of the

existing machinery would satisfy the conditions. Across the

international line, a constitution was being tested which at any

rate professed to be based on a formula suitable to Canadian

conditions. The idea of federation came once more to the front.

The growth and fruition of that idea at last brought political

healing.

[Authorities.—The standard biographies are practically sources—Joseph

Pope, Memoirs of the Right Honourable Sir John A, Macdonald (2 vols., Ottawa,

1894) ; John Boyd, Sir George J^tienne Cartier (Toronto, 1914) ; Alexander

Mackenzie, The Life and Speeches of the Hon. George Brown (Toronto, 1882) ;

O. D. Skelton, The Life and Times of Sir Alexander Tilloch Gait (Oxford,

1920). The pamphlet literature is full of contemporary criticism : Dunbar
Ross, The Seat of Government of Canada . . . also the Composition and Functions

of the Legislative Council and the ' Double Majority ' Question (Quebec, 1856) ;

Joseph Cauchon (?), J^tude sur V Union projetie des Provinces Britanniques de

VAmirique du Nord (Quebec, 1858) ; Isaac Buchanan, Letters illustrative of

the Present Position of Politics in Canada (Hamilton, 1859) ; A. T. Gait,

Canada 1849 to 1859 (Quebec, 2nd ed., 1860), are four of the most important.

The Mirror of Parliament, the Journals of the Legislative Assembly of Canada,

and the files of the Toronto Globe are essentials. J. C. Dent, The Last Forty

Years, Canada since the Union of 1841, vol. ii (Toronto, n. d.), contains a good

outline.]



CHAPTER XVIII

THE GROWTH OF THE FEDERATION IDEA

The history of Canada contains many well-known suggestions

for some form of union among the British North American

colonies, but the co-operating circumstances which would have

given them reality never took place, and they passed into the

realms of unrealized and premature hopes. Deadlock and the

failure of party government brought once more to the front the

possibility of federation. It would be a mistake, however, to

assign the final accomplishment to them alone, as Goldwin

Smith has done. We have already seen forces working and

conditions existing which made it impossible for the Canadas to

live together under a legislative union. These made cabinet

government exceedingly difficult, but they would inevitably

have nullified any kind of free government. In a single state

such as the Canadas it would have remained impossible so to

balance the fundamental centripetal and centrifugal forces as

to produce a reasonably effective administration. The break-

down of the machinery was merely the occasion which turned

men's minds to the basic problems and made them realize the

inherent sources of failure. In groping after stability and

expansion many obstacles loomed up. Communications were

primitive. The people of the Canadas knew httle of one another

and much less of the Maritime Provinces. There were social

backgrounds peculiar to the different colonies round which local

sentiment had gathered. There were institutions and laws,

customs and traditions, to which each province had become

attached. In addition, neither Great Britain nor British North

America had decided what path colonial empire was to travel.

A few statesmen had glimpses of a greater empire more solidly
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united than ever before ; but the vast majority seemed to have

lost faith and were prepared for dissolution. For many years

there can only be heard a few voices crying in the political

wilderness. These utterances were generally received as

academic and impracticable, and they rallied no forces to

a movement. Even when J. W. Johnstone and Joseph Howe
of Nova Scotia presented suggestions for federation to the

imperial government there was little inclination to work out

a scheme which was generally considered theoretical and at the

best visionary. The greatest enthusiast would thus have found

himself face to face with geographical, economic, and social

Jy obstacles, and, worse still, with political indifference. This last

was the most serious, for it implied lack of faith and of all those

intangible conditions which make for progress. It is remarkable

that out of the stagnation in the Canadas should arise a prophet

who, before federation seemed within the bounds of possibility,

gave to British North American politics a Pisgah view of the

promised land.

In the session of 1858 the various suggestions which were

outUned at the conclusion of the last chapter were aired and

discussed. Alexander Tilloch Gait brought forward resolu-

tions of far-reaching import. The ' irreconcilable difficulties
'

demanded a federal union of Canada East and Canada West,

which should be widened and strengthened by the inclusion of

the North-western and Hudson's Bay territories and the Mari-

time Provinces. Such a union would be ' calculated to promote

their several and united interests by preserving to each province

the uncontrolled management of its peculiar institutions and

of those internal affairs respecting which differences of opinion

might arise with other members of the confederation, while it

will increase that identity of feeling which pervades the posses-

sions of the British crown in North America ; and by the

adoption of a uniform policy for the development of the vast

and varied resources of these immense territories will greatly
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add to their national power and consideration '.^ Gait empha-

sized his plan as the real solution for Canadian difficulties. But

he widened the outlook by pointing out the inspiration which

his suggestion would afford to ' national strength and national

prestige '. Gait, too, borrowed shafts from George Brown's

quiver. Brown had become the enthusiastic preacher of the

annexation of the North-west lands. Gait declared that

Canada ' should assume the responsibility of occupying that

great empire . . . such a thing had never occurred to any people

as to have the offer of half a continent . . . the door should be

opened to the young men of Canada to go into that country,

otherwise the Americans would go there first . . . half a continent

is oiu-s if we do not keep on quarrelling about petty matters

and lose sight of what interests us most '. The debates disclose

pathetic narrowness. None of the prominent leaders, not even

Brown, spoke during this discussion. Some thought the pro-

posals interesting. Some desired federation as a step to inde*

pendence, some opposed it on the same grounds. The lack of

transportation was a barrier which might be surmounted, but

that lay years ahead. Ignorance of the other colonies and lack

of trade with them seemed to negative a larger union, and

if it were accomplished Canadian money would only go to

develop local works in the eastern provinces. The colonies

needed no defence other than that provided by Great Britain.

Possibly a federal union of the Canadas might be engineered.

One member alone supported Gait whole-heartedly in his larger

conception. The defeat of the ministry on questions arising in

connexion with the capital prevented the resolutions from being*

put to the vote, but it is hardly possible to think that they

would have been accepted. The short-lived Brown-Dorion

ministry accomplished one thing. The governor-general decided

to pass over the well-known leaders and to ask Gait to form'

a cabinet. A combination of circumstances convinced Gait

1 O. D. SkeltoH, op. city pp. ^19 ff.
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that he could hardly hope to succeed, and he advised Sir Edmund

Head to send for Cartier, and Gait entered the new government

on condition that federation as he had outlined it should be

made a government measure. It is doubtful how far Cartier

and Macdonald were prepared to go. They saw, however, a way

out of the problem created by the dispute over the capital. That

issue could be shelved pending a consideration of a federal

union, which was accordingly promised in the ministerial

programme. If nothing else happened, the process of education

was carried a stage farther. It was a singular triumph to have

linked up the French-Canadian leader with the wider project.

An immediate result followed. Cartier accompanied Gait and

John Ross, the president of the council, on a mission to England.

On their arrival they presented a memorial, drawn up by Gait,

to Sir Edward Bulwer Lytton, secretary of state for the

colonies in Derby's conservative government.^ Federation was

urged not only as a cure for the distresses in Canada, but as

a great constructive scheme. The Canadian ministers professed

to feel that the time had arrived for a general constitutional

discussion. The British North American colonies were like

isolated and weak foreign states, a condition which was ' con-

sidered to be neither promotive of the physical prosperity of all,

nor of that moral union which ought to be preserved in the

presence of the powerful confederation of the United States '.

The imperial government was requested to authorize a meeting

of delegates from all the colonies and from the two divisions of

Canada to consider a federal union and to discuss the principles

on which it could be based. The memoriahsts firmly believed

that the larger synthesis would create a great and strong

country ' valuable in time of peace, and powerful in the event

of war—for ever removing the fear that these colonies may
ultimately serve to swell the power of another nation '. The

memorial was covered with a confidential letter which outlined

1 O. D. Skelton, op, ciU, pp. 239 ff.
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the framework of government.^ The federal government was

to consist of a governor-general, a senate elected on a territorial

basis of representation, and an assembly elected on the basis

of population, with a responsible executive. It should have

control over customs, excise, and trade, the postal services, the

militia, banking, currency, weights and measures, national

public works, public lands and debts, criminal justice, unin-

corporated and Indian territories. For the moment it was left

undecided whether these enumerated subjects should exhaust

the federal power, or whether it should be further widened by

the inclusion of other matters not specifically entrusted to the

provincial legislatures. Suggestions were made for a federal

court of appeal, for the allocation of the revenue from public

lands to the province in which they were situated, and for

financial support to each province from federal sources.

Emphasis was specially laid on the fact that the new constitu-

tion would not be derived from the people, but from an imperial

Act, and that the local legislatures would be granted nothing

of sovereign power. Defects could thus be easily remedied, the

forces of disunion weakened, and the provinces bound to the

federal authority. The whole scheme aimed at creating a

stronger union than that of the United States with ' so much of

the federation principle as would join all the benefits of local

government and legislation upon questions of provincial

interest '. This letter was drafted by Gait, and, taken with his

resolutions of 1858, is a singular anticipation of the future.

Events in London seemed to point to success. The Canadian

ministers lent support to a delegation from the Maritime

Provinces who had come to urge a demand for imperial support

to an intercolonial railway. Gait used the occasion to strengthen

his constitutional proposals. He pointed out how clearly

federation and transportation were bound together. Three

million British subjects were isolated in the interior of America

1 Jbid., pp. 242 ff.
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during the winter. Cut off from Great Britain and from the

eastern colonies, except through a jealous foreign country, they

were forced to depend on supplies from the United States. If

the latter repealed its bonding laws, the whole commerce of the

province would be dislocated. Trade, not policy, was the only

safeguard against such an eventuality. Gait did not promise

that Canada would use the railway if shorter and cheaper routes

were available ; but if war or political changes came, it would

be an outlet and a security. Under any circumstances, it would

assist federation ' to build up a nation worthy of England from

her North American possessions '. The delegates got nothing

more than courtesy. Financial assistance for the railway was

definitely refused for the very good reason that there were more

urgent claims at home.^ The constitutional suggestions inspired

no enthusiasm. Gait attempted to supply it by actually

outlining a dispatch for Lytton to send to the governor-general.

There was, however, too much indifference, if not actual hostility.

Lytton avoided action through the lame excuse that Canada

alone had made official overtures, and that it would be an act of

discourtesy to propose a meeting of delegates until the other

provinces had definitely assented to the federal principle. He
forwarded dispatches to the other provinces outlining the actual

state of the question. Nothing resulted from communications

of such a cold and uninspiring nature.

Even in Canada the ministerial support weakened. With the

larger scheme shelved, the cabinet bent its energies to get rid

of the thorny problem of the provincial capital. The ratification

of Ottawa as the seat of government gave them immense relief,

and ther^ was no consuming desire to open up difficult projects.

Gait was forced to admit that they had little hope of success

apart from strong support in the imperial cabinet. Although

the Canadian ministry had adopted the idea as a ministerial

measure, they did not feel called upon to resign. Brown saw

1 Lytton to Head, December 24, 1858, State Papers, G. 158.
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behind the failure a definite lack of ministerial interest and

sincerity. Cartier, however, carried a motion in the executive

council that a full account of the proceedings and copies of the

dispatches should be sent to the other provinces.^ Publicists

gave the federation idea a wider public. J. C. Tache foretold

the constitutional and economic strength of the future dominion ;
^

Alexander Morris looked ahead to a new nation ' with free

institutions, with high civilization and entire freedom of speech

and thought, and with its face to the south and its back to the

north, with its right and left resting on the Atlantic and the

Pacific, and with the telegraph and the iron-road connecting

the two oceans
'

; ^ while D'Arcy McGee began to see visions

of a British-American nationality.^

The great reform convention held at Toronto in 1859 rejected

the general scheme as too remote for present Canadian difficulties

and adopted a proposal for a kind of federal government for

Canada. This proposal was brought before the legislature in

1860, only to be defeated.^ John A. Macdonald, however, gave

an unequivocal support to a confederation of all the provinces.

His mind was dej&nitely fixed on a conception of the union which

he never abandoned. The provinces were to be subordinate.

He aimed to see ' a powerful central government, a powerful

central legislature, and a powerful decentrahzed system of minor

legislatures for local purposes '. His hope was framed in glowing

words :
'We were standing on the very threshold of nations, and

when admitted we should occupy no unimportant position

among the nations of the world. Long might we remain

connected with Great Britain. He hoped for ages, for ever,

^ Journals of the Legislative Council, Canada (1858).
^ J. C. Tache, Des Provinces de VAm6rique du Nord et d'une Union federate

(Quebec, 1858).

3 Alexander Morris, The Hudson's Bay and Pacific Territories : a Lecture,

pp. 56 ff. (Montreal, 1859).

* D'Arcy McGee in the British American Magazine, August 1863, pp. 337 ff.

^ The Mirror of Parliament, No. 41, pp. 2 ff. ; and cf. Alexander Mackenzie,

op. cit; pp. 71 ff.
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Canada might remain miited with the mother comitry. But we

were fast ceasing to be a dependency, and assuming the position

of an ally of Great Britain. England would be the centre,

surrounded and sustained by an alliance, not only with Canada,

but Australia and all her other possessions, and there would

thus be formed an immense confederation of free men, the

greatest confederacy of civilized and intelligent men that ever

had an existence on the face of the globe.' Thomas D'Arcy

McGee began at the same time to give to the federation idea in

the legislature the support of his brilliant tongue and his warm
imagination. He looked forward to a day ' when we should be

known not as Upper or Lower Canadians, Nova Scotians, or

New Brunswickians, but as members of a nation designated as

the Six United Provinces '.^

Influences other than parliamentary and personal were at

work. In both Canada and the United States there was taking

place a change of opinion in respect to tariffs. Horace Greeley

had aroused public opinion in favour of high protection. When
war came this opinion gained strength owing to the absence from

congress of free-traders from the Southern States. Indeed, the

tariff of 1860 was passed when they had withdrawn on the eve

of war. The civil war itself helped to confirm the changes, as the

new expenditures demanded recourse to every available source

of revenue. In Canada governments were looking for money

to cover the improvident speed in public works, and the tax-

payers had already begun to think of protection as a remedy

for their financial ills. The fate of Elgin's reciprocity treaty

was thus already in the balance some years before it actually

expired after due notice from the United States. The interest,

however, in connexion with federation lies in the fact that new

markets might shortly be needed, and that Canadian financiers

and economists began to link up economic with political unity

and to think of the strength which would be afforded to material

* Mirror o/ Parliament, No. 38, p. 3.
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development and to the powers of negotiation if the British

North American colonies could present a common policy. This

influence towards union may appear small, but John A. Mac-

donald noticed it as an important cumulative force.^

The civil war, however, provided a more subtle assistance

to the political movement in the colonies. At first they shared

with Great Britain a public opinion in favour of the North.

This changed with almost lightning suddenness. British aristo-

cratic and middle class sympathy turned to the South after the

first failures of the Northern forces. The upper classes saw in the

war a struggle between materialistic and arrogant democracy

and refined conservatism. They welcomed the evidence that

the latter could maintain traditional superiority in arms.

Business men lost their heads in panic over the possibility of

a cotton market curtailed by the victory of the high-tariff

North. The government proclaimed a strict neutrality, but in

doing so they appeared to recognize the Southern Confederacy

as a belligerent nation. The majority of the newspapers grew

Southern in their sympathies and patronizing in their comments.

The anti-British sentiment, pent up since the revolutionary

war, broke out with vehemence in the Northern States. Its

most serious aspect was seen in the idea, to which Seward,

Lincoln's secretary of state, lent weight, of promoting a war

against a foreign state in the hope of nullifying the separatist

tendencies of the South.^ In Canada this was interpreted as

a veiled threat, and public opinion turned against the North in

sufficient strength to be remarkable. Some of the Northern

papers were not slow to notice the change, putting it down to

servile colonial imitation of the mother country, and holding

out annexation as the just punishment. The Trent affair fell

like a spark into this charged atmosphere. Palmerston and

^ Parliamentary Debates on the Subject of the Confederation of the British

North American Provinces, p. 32 (Quebec, 1865) ; Kennedy, op, cit., p. 604.

* Lord Charnwood, Abraham Lincoln, p. 211 (New York, 1917).
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Earl Russell prepared for war* Northern emotionalism was

ready to take up the challenge. In the British colonies the

dread shadow fell across peoples who had no part in the diplo-

macy out of which the crisis had arisen. They saw their

provinces the theatre of tragic events, their lands invaded by

hostile armies, their citizens called to service in an imperial

issue. Resolution there was and plenty of it, but it struggled

with the knowledge that there was little defence ready and

that there was no political machinery available to give to the

unconnected provinces the efficiency so necessary for actual

warfare and the emotional and unifying solidarity which was

a condition of possible success. It was well that Lincoln,

Seward, Lord Lyons, and the queen were not swept off their

feet by Palmerston's arrogance, Russell's impetuosity, and the

jingoes of both countries. The crisis passed, but it left behind

bitter memories. It brought home, however, to an increasing

number of British Americans their isolation and weakness. In

Canada there was not sufficient force in politics to rise superior

to party, and the militia bill was defeated. That episode need

not be considered a reflection of public opinion, as succeeding

governments did their utmost to cut their defence coat accord-

ing to the financial cloth. The remarkable thing is that the

events did not lend enough weight to the federation movement

to give it an irresistible impetus. Canada prepared to try once

again to make the badly assembled political engine work.

Defeats, elections, ministries, followed one another with as

traditional consistency as though no foreign foe had recently

thundered at the unguarded gate.

In the Maritime Provinces and in Great Britain federation

gained ground. The former felt more than ever their geographi-

cal and political insecurity. Nova Scotia once again declared

for a maritime or general union, and the colonial secretary

informed the lieutenant-governor that the imperial government

was prepared to give any proposals favourable consideration.
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Gait, who was in England at the time, reviewed recent events in

Canada. In his public utterances there he once more emphasized

the beneficial results of colonial union and drove home his argu-

ments from the war scare. He realized that the rejection of the

militia bill had produced a strong sentiment in England in favour

of separation ; but he advocated federation as an immediate

policy, which, whether separation came at once or in the future,

would enable the colonies ' to stand alone and resist further

aggression '. British public opinion had grown tired of an

empire which was prepared to cut off the mother country from

colonial markets, and apparently ready to refuse aid to imperial

foreign policy against the mighty. This strong separatist

sentiment welcomed federation as a preliminary necessity to

enable the mother country to get rid of the colonies and at the

same time to render them sufficiently secure from becoming the

prey of the United States. To the small but constructive group

who had formed a new conception of empire, federation

appeared more than ever desirable as the first step towards

creating a new state within the imperial ties. Thus, from two

different angles, British opinion united to lend support to

colonial union.

The result might only have ended in a federation of the

Maritime Provinces had not the Canadian constitutional stage-

coach become so deeply embedded in political ruts, now beyond

all repair, that its further progress was out of the question.

No single group could move the chariot ; and if all had been

willing to push, the road ahead was just as bad. At this moment

George Brown, who had done not a little to make political

travelling impossible, bent his energies to a constructive policy.

In 1864 he moved for a select committee of the legislature to

consider a federal union on the basis of Gait's memorandum of

1858.1 Just as the Tache-Macdonald ministry were getting

ready for the rut, the committee reported on June 14 that there

* See above, p. 284.
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was sufficient unanimity to warrant them suggesting further

consideration of the idea at the next session.^ John A. Mac-

donald voted against the report for reasons which are not now

clear. His opposition made little difference, if it was inspired

by political motives, as the ministry was defeated on the same

evening as the report was presented. While the lobbies were

busy with the crisis and members were preparing once more

to go through the farce of an election, Brown suggested to some

friends of the defeated cabinet that advantage should be taken

of the situation to settle for ever the constitutional difficulties

between Canada East and Canada West, and he assured them

that he was prepared to ' co-operate with the existing or any

other administration that would deal with the question

promptly and firmly, with a view to its final settlement '. It

was evident that the dawn might break, and John Henry Pope

and Alexander Morris, with Brown's permission, communicated

this conversation to John A. Macdonald and to Gait.

The situation was delicate. Macdonald and Brown had been

bitter political opponents for years, and their private life had

known nothing of personal intercourse. The past was carried

into the present. They met ' standing in the centre of the

assembly room ', so anxious was each to avoid the appearance

of evil. Macdonald addressed his political and personal enemy

and asked him if he had any objections to meet Gait and himself

for a discussion. Brown replied laconically, ' Certainly not '.

The Rubicon was crossed. On Friday, June 17, 1864, the three

met at the St. Louis Hotel. Brown justified his course by the

extreme urgency of the crisis and declared that only the hope

of finally destroying the sectional differences could justify such

a meeting. Macdonald and Gait accepted ' that footing ', and

stated that they represented the cabinet in asking Brown to

assume office with them. Brown felt that such a union would

be ' highly objectionable ' and that ' the public mind would be

Alexander Mackenzie, op. cit. pp. 85 ff.
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shocked '. Macdonald insisted on the necessity of Brown's

presence in the ministry which proposed a federal union of all

the British American colonies as the solution of the sectional

difficulties. Brown momentarily rejected the remedy as it had

not been sufficiently considered, and harped back to representa-

tion by population in the Canadas. Macdonald and Gait pointed

out the impossibility of accepting such a proposal, as no

government could hope to carry it, and suggested a compromise
' in the adoption either of the federal principle for all British

North American provinces, as the larger question, or for Canada

alone, with provisions for the admission of the Maritime

Provinces and the North-western Territories '. Brown stood out

for the lesser federation first, and the conference adjourned, but

agreed to report progress to the legislature, as hopes were not

wanting of an ultimate understanding.

Gait, however, was unwilling that matters should be left in

such an unsettled state, and the same evening he saw Brown

alone and arranged an interview for the following morning, at

which Tache and Cartier should be present. Macdonald, Gait,

Brown, and Cartier (Tache was out of town) met the next day,

and the following memorandum was drawn up for submission

to Brown's supporters after approval by the governor-general

and cabinet, and after Brown had interviewed the governor-

general in private :
' " The government are prepared to state

that, immediately after the prorogation, they will address

themselves, in the most earnest manner, to the negotiation for

a confederation of all the British North American provinces.

That, failing a successful issue to such negotiations, they are

prepared to pledge themselves to legislation during the next

session of parUament for the purpose of remedying existing

difficulties by introducing the federal principle for Canada

alone, coupled with such provisions as will permit the Maritime

Provinces and the North-western Territory to be hereafter

incorporated into the Canadian system. That for the purpose of



296 GROWTH OF THE FEDERATION IDEA

carrying on tlie negotiations and settling the details of the

promised legislation, a royal commission shall be issued,

composed of three members of the government and three

members of the opposition, of whom Mr. Brown shall be one ;

and the government pledge themselves to give all the influence

of the administration to secure to the said commission the

means of advancing the great object in view. That, subject to

the house permitting the government to carry through the

public business, no dissolution of parliament shall take place,

but the administration will again meet the present house."

Shortly after 6 p.m. the parties met at the same place, when

Mr. Brown stated that, without communicating the contents

of the confidential paper entrusted to him, he had seen a

sufficient number of his friends to warrant him in expressing

the belief that the bulk of his friends would, as a compromise,

accept a measure for the federative union of Canada, with

provision for the future admission of the Maritime colonies and

the North-west Territory. To this it was replied that the

administration could not consent to waive the larger question ;

but, after considerable discussion, an amendment to the original

proposal was agreed to in the following terms, subject to the

approval on Monday of the cabinet and of his excellency:

" The government are prepared to pledge themselves to bring

in a measure next session for the purpose of removing existing

difficulties by introducing the federal principle into Canada,

coupled with such provisions as will permit the Maritime

Provinces and the North-west Territory to be incorporated into

the same system of government. And the government will seek,

by sending representatives to the lower provinces and to

England, to secure the assent of those interests which are

beyond the control of our own legislation to such a measure as

may enable all British North America to be united under

a general legislature based upon the federal principle." •

Difficulties next arose over the number of seats in the cabinet
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which the administration were prepared to yield. Brown asked

for half, with the recent division in the assembly in his mind.

Macdonald and his friends said this was impossible, but promised

to consult their colleagues. Brown desired four offices for his

supporters and wished himself to remain out. Macdonald

promised to consult with him as to the conservative personnel

of the Cabinet. It was a hard-fought fight. There would be

only three liberals in a cabinet of twelve. Tache's work was

finished, and Macdonald would be the real prime minister. The

presidency of the council which Brown was offered was a place

of little influence or importance. The big public to whom the

Globe was only second to the bible lay outside ready to miscon-

strue, ready to condemn. Broken friendships lay ahead. The

radical partywould look hopelessly to the future, feelingthat they

had been betrayed. Brown made perhaps the greatest construc-

tive decision in Canadian history, certainly in his career. He had

seen the vision. He turned his back on the past. With no

coward's bent head, but with forward look and with squared

shoulders, he went out from his Ur of the Chaldees with faith,

and knowing not whither he went.

[Authorities.—State Papers, [A], Series G. 292, 296, 298, 465 (Canadian

Archives) ; Journals of the Legislative Council and Assembly of Canada.

O. D. Skelton, Life and Times of Sir A. T, Gait (Oxford, 1920) ; J. Pope,

Memorials of the Right Honourable Sir John A. Macdonald, vol. i (Ottawa,

1894) ; Alexander Mackenzie, The Life and Speeches of George Brown (Toronto,

1882), contain much valuable material. The pamphlet literature of importance

includes J. Cauchon (?), ^tude sur V Union projetee des Provinces Britanniques

de VAmdrique duNord (Quebec, 1858) ; Alexander Morris, Nova Britannia : or

British North America, its Extent and Future (Montreal, 1858) ; The Hudson's

Bay and Pacific Territories (Montreal, 1859) ; A. T. Gait, Canada, 1849-59

(Quebec, 1860) ; C. B. Adderley, Letter to Rt. Hon. Benjamin Disraeli on the

Present Relations of England with the Colonies (London, 1861) ; T. D. McGee,
* Plea for British American Nationality ' (The British American Magazine,

August 1863). C. D. AUin, The Genesis of the Confederation of Canada
(Kingston, 1912), discusses the influence of the British American League in

the federation movement.]



CHAPTER XIX

THE COMING OF FEDERATION

Macdonald and Brown came together none too soon. The

Maritime Provinces had seen the wider colonial synthesis grow

more hopeless as the Canadas continued to cling to party war-

fare. Nova Scotia was specially irritated by the apparent lack of

constitutional purpose and of constructive energy in relation to

transportation, and determined to urge a union among the Mari-

time Provinces, which, if worked out, would restore in some

respects the original historical union which had existed before

New Brunswick and Prince Edward Island had been erected

into separate governments. Before Brown took the great step

forward, Charles Tupper, relying on the dispatch from the

colonial office to which reference has been made,^ moved a

resolution in the assembly of Nova Scotia for a legislative

maritime imion to be worked out by delegates sitting in confer-

ence at Charlottetown. Tupper did not abandon hope of a

British North America, which he had frequently urged in public,

but he felt that the smaller union which he now proposed might

give occasion to Canada to waken up from its apparent apathy.

At any rate, internal and external events within recent years

pointed to the necessity for local consolidation. There had been

no dangerous and arresting difficulties in government, but

separation disclosed weaknesses in the negotiating of policies

with the imperial cabinet and in meeting the innuendoes of

American politicians. Personal reasons, wholly praiseworthy

and constructive, entered into the proposals. Many began to

look for a wider sphere of political activity than that afforded

by a sparsely populated province. Tupper succeeded in con-

1 See above, p. 292.
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vincing Nova Scotia, New Brunswick, and Prince Edward

Island of the necessity for action, and a conference was called to

meet at Charlottetown on September 1, 1864. In Canada the

event was considered propitious, and at the request of his

cabinet Lord Monck entered into communication with the

lieutenant-governors of the Maritime Provinces and asked if

a Canadian delegation might join the conference and lay before

it the plans on which the coalition ministry had been formed in

Canada. Permission was only too gladly given, and in due

course eight Canadian ministers, including Macdonald, Brown,

Cartier, and Gait, joined the conference.

The details of what took place are apparently lost, if ever they

were committed to writing. But it is possible to piece together

enough of the history to give the Charlottetown conference its

due place in the developments. The Maritime delegates were

unwilUng that their own scheme should be discussed first, lest

such a discussion should prejudice wider plans. Accordingly the

Canadians were asked to open the general debate. While

professing to favour the imion of the Maritime Provinces as

a step in a greater union, they were not imwilling to disclose

their ideas and the consultations which had taken place in their

cabinet since its formation. Gait dealt with the financial aspects

of a general union. Brown outlined the organization, scope,

and work of a federal legislature. Macdonald sketched the

general framework of government. It would thus seem that

many vital questions were opened up. The delegates from the

Maritime Provinces then proceeded to the separate considera-

tion of the proposals to which their respective legislatures had

agreed. It was at once apparent that the local union could not

hope for immediate success. New Brunswick was doubtful.

Prince Edward Island refused to surrender its local government.

Nova Scotia alone was prepared to support whole-heartedly the

plan out of which the conference had arisen. Federation

seemed to satisfy the conditions. The desire for strength,
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influence, and width would be satisfied with a central govern-

ment, and local sentiment would not be outraged by the de-

struction of local institutions. On adjourning to Halifax,

Macdonald was able to announce that the delegates were one in

believing that a general federal union could be formed. Arrange-

ments were made for delegates from all the colonies to assemble

at Quebec during the following month to consider, and if possible

to work out, a plan to the possibilities of which the Charlotte-

town conference had agreed. There were, however, vague

indications of danger. Joseph Howe was unable, owing to his

official duties as imperial commissioner for fisheries, to go to

Charlottetown. He professed to give support to anything that

might be agreed on.^ When the Quebec conference had con-

cluded its sittings he found on his return from Newfoundland

that the actual foundations had been laid without him. His

influence in his native province was so great that his absence

from the negotiations might and did prove highly detrimental.

In addition, Arthur Hamilton Gordon, lieutenant-governor of

New Brunswick, and Sir Richard Graves MacDonnell, lieutenant-

governor of Nova Scotia, were not at all sympathetic. From

these three sources future difficulties arose.

On October 10, 1864, there assembled at Quebec one of the

most epoch-making conferences in history. It was an assembly

of almost all the greatest British North Americans in public

life—Tache, the aged French-Canadian premier ; Cartier, who

bore the olive branch of union to his countrjrmen ; Gait, whose

genius saved the proposal from wreck on the dangerous shoals of

financial difficulties ; Macdonald and Brown, who had shed party

for the higher vision ; Tupper and Tilley and others of less note,

but of no less necessity at the moment. The Quebec conference

saw the death with the autumn of 1864 of the visionless past,

and by its constructive work it took a place among the great

^ See Tupper to Howe, August 16, 1864, and Howe to Tupper, August 16,

1864, J. W, Longley, Joseph Howe^ pp. 176 ff. (Toronto, 1904); -
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ventures of political faith. It is impossible to reconstruct those

pregnant days without emotion. Outside, the most ghastly civil

war in history was desolating a kindred race, and Sherman was

on the move, leaving destruction and ruin in his wake. Inside,

broken little provinces had toiled for a long colonial night and

caught apparently nothing. Sectionalism was a recent sore.

Party politics then as now were unstable. Jealousies, but

recently shed, might easilybe reassumed. Suspicion, publicly cast

out, lay watching in the secret recesses of every heart. Every

step forward meant a backward look to see how others viewed

it. Upper Canada and Lower Canada composed a kind of

armed neutrality. The Maritime Provinces were on guard lest

they should sell their birthright for a mess of Canadian pottage.

Historical darkness lies almost impenetrable over the scene.

No official record has survived. Only a few notes kept by

Lieut.-Col. Hewitt Bernard, the executive secretary, and

A. A. Macdonald, a delegate from Prince Edward Island, have

come down to us. At times the issue was ambiguous, at times

doubtful, at times hopeless. Men's hearts almost failed them

because of fears. It is only possible to imagine the heated dis-

cussions, the clash of interests, the balancings of hope and de-

spair, when behind closed doors strong men tried to crush down

passion with the hands of creative faith. Joy came at length in

the morning. In less than eighteen days seventy-two resolu-

tions were agreed on, which practically became the British

North America Act of 1867, and the Quebec conference gave

not only a constitution to the colonies but an example and an

inspiration to states yet unborn within the empire. Canadian

unity may not have behind it as prelude the military achieve^

ments of ' the embattled farmers ' which gave to the world its

first great federal system, nor the dramatic and brilliant faith

which launched the union of South Africa. It has, however,

a singular romance. There was, too, a stroke of genius in select-

ing Quebec as the place for the momentous conference. Where
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Montcalm and Wolfe fell as foes, Frenchman and Anglo-Saxon

achieved a greater and more subtle victory.

The available details need consideration. Tache, the Canadian

prime minister, was elected chairman. Each division of the

Canadas and each province had one vote. After a motion had

been put to the vote, the representatives from any province

could retire and discuss it among themselves privately. The

conference allowed free discussion and sat as in committee of the

whole. When resolutions had been passed in this committee,

they were open to reconsideration and were carried as though

the legislature were sitting with the speaker in the chair. Early

in the proceedings J. A. Macdonald proposed and Tilley seconded

a motion, which was carried unanimously, in which the principle

of a federal union of British North America was accepted, pro-

vided it could be worked out ' on principles just to the several

provinces '. Macdonald emphasized the difficulties in Canada,

the isolation of all the colonies, and the general benefit resulting

from union. He laid special stress on the necessity of avoiding

the weaknesses which the civil war had disclosed in the con-

stitution of the United States. There must be no reservation

to the provinces of all powers not given to the federal govern-

ment. A strong central government must be aimed at, to which

all powers not specially conferred on the provinces should

belong. The monarchical principle must be preserved and

strengthened by an upper and lower house. In the former the

federal plan would be preserved by giving provincial equality

' to three divisions—^Upper Canada, Lower Canada, and the

Maritime Provinces '. He expressed himself as open-minded on

the method of appointing the senators, but for the moment he

favoured nomination by the crown. Having committed the

conference to general principles, it was possible to examine

details.

The Canadian delegates were requested to prepare a series

of resolutions based on the general expression of opinion at
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Charlottetown. These were drawn up, and after introduction

by Macdonald were debated seriatim. The problems need not

be examined closely, but there are several outstanding discus-

sions which require special treatment. Firstly, Macdonald

never for a moment abandoned his consistent support of a

strong central government. When one of the delegates from

New Brunswick pointed out that the proposal to specify the

powers of the local legislature tended to create a legislative union,

Macdonald accepted the challenge and insisted that any imita-

tion of the United States in this connexion would end in disaster.

Macdonald's wishes prevailed. Not only were federal and

provincial powers enumerated, with an undefined residuum of

powers left to the former, but the federal government was

given power to appoint and to dismiss for due cause the pro-

vincial lieutenant-governors, and to disallow provincial Acts.

The conference gave the scheme a strongly centralized bias.

Indeed Brown would have been willing to have had a kind of

local municipal administration which could not deal with

political matters, and a local executive modelled on the American

plan. The conference was evidently in general favour of making

the federal government as powerful as possible and of control-

ling the provinces through federal safeguards. We shall

consider in another chapter how this has worked out, but for the

present it is only necessary to record the outline of the federal

and provincial constitutions.

The financial terms and the scheme of representation in the

central legislature gave rise to graver problems. Prince Edward

Island had agreed to representation by population at Charlotte

-

town, but when it found that itwould only be given fivemembers,

with the adoption of sixty-five as a fixed number for Canada

East, the delegates from the Island strongly objected. They also

thought the financial proposals inadequate, and their dis-

satisfaction anticipated the future. None of the other pro-

vinces objected to the suggested scheme of making Canada East



304 THE COMING OF FEDERATION

the pivotal province for representation, but the financial issues

were exceedingly difficult. The Maritime Provinces had no

municipal organization by which taxation for local works could

be raised. They carried on all kinds of public activities through

revenue raised by the central executive alone. For a period it

seenied that no modus vivendi could be arrived at. Finally a

proposal was carried that ' the finance ministers of the several

provinces should meet, discuss the matter among themselves,

and see if they could not agree upon something '. As a result,

a scheme of provincial subsidies was accepted, based on a fixed

grant ' per head of the population as established by the census

of 1861 '. The arrangement proved neither final as such, nor

did it in the immediate issue resolve the doubts of the Maritime

Provinces.

The organization of the senate was another issue almost

equally destructive of agreement. There was the difficulty

about the political complexion of the first senate. Brown feared

that the liberals might not be given justtreatment, and was only

quieted when it was decided that the senators should be fairly

representative of both parties. There does not seem to have

been much division of opinion over the method of appointment.

Macdonald and Brown were strongly against the elective prin-

ciple. Brown's two liberal colleagues, Oliver Mowat and William

McDougall, were in favour of it, but it was rejected by the

conference without leaving any bitterness. There was a great

deal of discussion over the division of membership. The Mari-

time Provinces were early considered a unit from this point of

view, with Prince Edward Island dissenting, but they pro-

tested against making population the deciding factor in the

number of members to be nominated. They pointed out that

the only safeguard which the small provinces would possess was

in the senate. Several divisions took place, and the final

resolution was carried against the vote of Prince Edward Island.

When agreement on the seventy-two resolutions was finally
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reached, proposals were carried that the provincial governments

should submit them to their legislatures at the next session.

They were to be considered as a whole, rejected or accepted as

a basic agreement. On the other hand, there is no record that

the delegates desired them to be looked on as a kind of funda-

mental dociunent. They constituted rather a working treaty,

and the object was to prevent the necessity of further conferences.

There was no evidence then, nor has any since emerged, which

would warrant the conclusion that the Quebec conference

thought that it had drawn up a sacrosanct instrument of govern-

ment. The point is perhaps small, but it has had not un-

important bearings on constitutional interpretation.

With the close of the conference the scene shifts to the pro-

vincial legislatures, whose concurrence was necessary, and to

England, which must provide enabling legislation. Brown went

almost immediately to London to report progress and to see how

the land lay. He wrote that the scheme had given ' prodigious

satisfaction '.^ Lord Monck forwarded the resolutions to the

colonial office, and a dispatch of December 3 congratulated

the conference on its results and expressed great satisfaction

with the scheme. Minor objections were raised. The imperial

cabinet did not approve of vesting the power of pardon in the

provincial lieutenant-governors. There was also a fear lest

with a senate nominated for life and with fixed numbers, it

might prove difficult to restore harmony between the houses in

the event of some serious difference arising without some special

provision in the constitution.

The Canadian parliament opened on January 19, 1865, and on

February 3 Macdonald introduced the seventy-two resolutions.

His speech on the occasion was one of the ablest that he ever

delivered. In singularly dispassionate terms he traced the

past history, weighing carefully the remote and immediate

^ Brown to Macdonald, December 22, 1864, Pope, Memoirs of Sir John A.

Macdonald, vol. i, pp. 273 ff. (Ottawa, 1894).

X
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causes which lay behind the federation idea, and linking them

up with the imperial and foreign affairs which amplified and

accentuated it. He gave the interpretation of the federal

principle as he thought it applicable to British North America,

stated frankly his preference for a legislative union, and pointed

out how modifications had been accepted to make the central

government strong and far-reaching. The constitution of the

senate was defended as a following suitable to local conditions

of British institutions. According to Macdonald the senate

was intended to guard provincial rights. As for representation

in the commons, he explained that Quebec was made the pivotal

province because its population was most constant. The speech

was tactful in the extreme and Macdonald had evidently

weighed every word. Gait dealt with the financial proposals in

careful detail, and moved from point to point with con-

fident assurance. It remained for Cartier and for Brown to

strike deeper notes. The former saw in the scene before him the

creation of a ' new nationality '. His mind went back over the

weak, broken provincial existence, and looked forward to a

state in which differences of race, language, and religion would

lose their disintegrating power before the sweep of a higher

conception. He saw the French-Canadianism of his own pro-

vince, the Anglo-Saxonism of the other provinces, take on

a new colour—Canadianism. It is a remarkable fact that the

first glimpse of this inner consequence should have come from

a man who once had been in arms on a racial issue. Most

interesting, because most ,hiunan, was Brown's more sober

enthusiasm. Perhaps his speech on this occasion discloses him

at his best. For the moment, lifted beyond the bitterness of

past years, with their harvest of venom, invective, and passion,

Brown turned to the French-Canadian members and said :
' The

scene presented by this chamber at this moment, I venture to

affirm, has few parallels in history. One hundred years have

passed away since these provinces became by conquest part
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of the British empire. I speak in no boastful spirit—I desire

not for a moment to excite a painful thought—^what was then

the fortune of war of the brave French nation might have been

ours on that well-fought field. I recall those olden times merely

to mark the fact that here sit to-day the descendants of the

victors and the vanquished in the fight of 1759, with all the

differences of language, religion, civil law, and social habit nearly

as distinctly marked as they were a century ago. Here we sit

to-day seeking amicably to find a remedy for constitutional

evils and injustice complained of—^by the vanquished ? No,

sir, but complained of by the conquerors ! Here sit the representa-

tives of the British population claiming justice—only justice

;

and here sit representatives of the French population discussing

in the French tongue whether we shall have it. One hundred

years have passed away since the conquest of Quebec, but here

sit the children of the victor and the vanquished, all avowing

hearty attachment to the British crown—all earnestly deliberat-

ing how we shall best extend the blessings of British institutions,

how a great people may be established on this continent in

close and hearty connexion with Great Britain
.

' It is interesting

to note that Brown's trust in federation as a link of empire ran

through the debates strongly, if not unanimously, and served

a purpose in educating British public opinion.

All, however, was not plain sailing. The resolutions came in

for searching criticism by astute and capable minds. Dorion,

Dunkin, Holton, and John Sandfield Macdonald were opponents

which any measure might fear. Nor was all the criticism purely

political and purely futile. Not a little was inspired by insight.

The financial terms, so bitterly attacked, soon proved unaccept-

able, Dunkin's anticipation of difficulties in cabinet making

has cost many a Canadian premier sleepless nights. Nor did

the ' ambiguities ' which he hunted up and down the resolutions

prove mere imaginings. The courts have had more than their

share of Canadian constitutional cases. Perhaps the most

X 2
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serious point of attack lay in the challenge that a virtual treaty

had been made by those to whom no such commission had been

entrusted and that the terms of federation had not been sub-

mitted to the people. The point led to much discussion then and

since. The cabinet defended itself by stating that the matter

had been under discussion at least since 1858, and that many
by-elections in 1864 had returned candidates in favour of the

scheme. No public meetings were widely organized against it,

and no adverse petitions were presented. The government felt

justified in assuming that the resolutions ' in principle met with

the approbation of the country, and it would be obviously

absurd to submit the complicated details of such a measure to

the people '.^ The legislative council and the assembly passed

the resolutions by large majorities.^

In the midst of phenomenal success news, ominous and dis-

turbing, came from the Maritime Provinces. The government

of New Brunswick determined to appeal to the people before

opening a discussion in the legislature. At the elections, they

suffered defeat. Macdonald believed that they deserved it.

' The course of the New Brunswick government ', he wrote,

' in dissolving their parliament and appealing to the people

was imstatesmanUke and unsuccessful, as it deserved to be.

Mr. Tilley should have called his parliament together, and,

in accordance with the agreement of the conference at Quebec,

submitted the scheme. Whatever might have been the result

in the legislature, the subject would have been fairly discussed

and its merits understood, and if he had been defeated, he then

had an appeal to the people. As it was, the scheme was sub-

mitted without its being understood or appreciated and the

inevitable consequences followed '.^ Only six supporters of

federation were returned from forty-one constituencies. The
^ J. A. Macdonald to John Beattie, February 3, 1865, Pope, Correspondence

of Sir John Macdonald, p. 21 {OKtoTd, 1921).

2 The speeches here referred to are in Confederation Debates {Quebec, 1865).

' Macdonald to J. H. Gray, March 24, 1865, Pope, op. cit., p. 23.
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effect on Nova Scotia was disastrous, and unfortunately it

helped to accentuate a hostile state of mind there which con-

tinued to exist for a generation. There was already an under-

current of suspicious dread abroad when Howe returned from

Newfoundland to find the Quebec resolutions and Tilley's

defeat subjects of animated discussion. It is unnecessary

either to blame or to defend Howe's actions. He believed that

Nova Scotia had been duped into an injurious scheme, and firm

in that conviction he entered the lists as champion of the

province. Tupper, however, was wise enough not to follow

Tilley's example. He left the wider federation an open issue,

and a motion was adopted in favour of the old plan for a

legislative union of the Maritime Provinces. He defended his

action in an astute letter to Macdonald. He had robbed the

opposition of a resolution which they would have brought in,

had the Quebec plan been introduced, and he had gained time

not only for his own province to calm down but for Tilley to

begin again.i The imperial government removed Lieutenant-

Governor MacDonnell to Hong-Kong, and Gordon of New
Brunswick visited England, where apparently he received

instructions to give the movement help instead of opposition.

In Prince Edward Island the legislature was practically unani-

mous in rejecting the larger federation, and the house of

assembly memorialized the crown that the colony should not

be joined to Canada or to any province. ;

The disappointment in Canada was widespread. The

Canadian government feared that the opposition might gain

weight if action were not immediately taken. Parliament

was hurriedly prorogued, and Macdonald, Cartier, Brown, and

Gait left for England to discuss the speedy accomplishment of

the British North America federation, the defences of Canada,

^ Tupper to Macdonald, April 9, 1865, ibid., pp. 25 ff. ; Tupper to Sir R. G.

MacDonnell, May 10, 1865, Pope, Memoirs of Sir John A, Macdonald, vol. i,

pp. 358 ff.
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reciprocity with the United States, the settlement of the North-

west Territory and of Hudson's Bay Company's claims, and

generally the critical state of affairs.^ The imperial government

assured them that every legitimate means would be used to

procure the assent of the Maritime Provinces, that the promised

guarantee for a loan towards an intercolonial railway still held

good, that adequate care would be made for defence, for

securing the North-west Territories, and for the renewal of the

reciprocity treaty.^ Early in July, Macdonald returned to

Canada, and within a few weeks he was forced to face a political

problem occasioned by the death of Tache. Monck immediately

asked him to form a government, and in accepting the task he

had Cartier's full support. Brown refused to serve under either

Macdonald or Cartier, and a compromise was reached by which

Sir Narcisse Belleau became prime minister. The session closed

in the middle of September after having passed an important

Act, which amplified and consolidated the Lower Canadian civil

code. It was evident, however, that all was not well. Brown

was working uneasily with a cabinet which Macdonald virtually

controlled. He ostensibly resigned because he doubted the

government's methods in connexion with the reciprocity

treaty, but there can be little doubt that Brown felt his own
position clearly.^ His two liberal colleagues, assisted by

Fergusson Blair, who took Brown's place, honourably continued

to carry out the coalition pact, but it was unfortunate that the

liberal leader should have felt the necessity of withdrawing

from the ministry at such an ambiguous moment.

With the Maritime Provinces apparently hostile and with

Brown no longer an active colleague, the outlook was sufficiently

gloomy to inspire fear and to necessitate delay. In addition,

economic negotiations with the United States and possible

^ See the memorandum in Pope, Memoirs of Sir John A. Macdonald, vol. i,

pp. 279ff.

^ Journals of the Legislative Assembly, Canada, Second Session, 1865, pp. 8 ff.

2 For Brown, see Pope, Memoirs of Sir J. Macdonald, App. IX and XI.
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Fenian invasions were matters of urgent importance. In New
Brunswick necessity assisted at the birth of hope. A. J. Smith's

ministry had apparently no strong feehngs against federation,

although they had stepped into power largely on an anti-

union agitation, and in other respects they were not united in

policy. The colonial office tactfully but firmly urged federation

on the province and used the Fenian scare to point to the

defenceless state of the New Brunswick frontier. Public

opinion began to veer and showed itself at by-elections. When
the legislature opened, the lieutenant-governor's speech showed

that he had changed his own position. Later he explained that

the cabinet had privately agreed to his statements. The

legislative council passed an address thanking him for his

speech and asking him to obtain an imperial Act of union.

Gordon unconstitutionally accepted the address without the

intervention of his ministers and expressed his satisfaction at

the sentiments which it contained. The ministry resigned as

a matter of course. Smith might have put up a good fight had

he kept his head and not allowed his tongue to get the better

of his discretion.^ A new ministry was formed and the legislature

dissolved. At the elections the cause of federation swept the

province, and the house of assembly at the close of June 1866

passed by an overwhelming majority a resolution authorizing

the appointment of delegates to arrange ' with the imperial

government for the union of British North America upon such

terms as will secure the just rights and interests of New Bruns-

wick, accompanied with provision for the immediate construc-

tion of the intercolonial railway '.^ In Nova Scotia, Tupper was

watching events with careful persistency. When changes were

taking place in New Brunswick, the time for action came.

William Miller, who had opposed the Quebec resolutions, made

1 For a careful account of the incident see Tilley to Macdonald, April 14,

1866, ibid., pp. 296 ff.

2 Pope, Confederation Documents^ p. 95 (Toronto, 1895),
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a speech in the middle of the cabinet crisis in New Brunswick,

asking that the resolutions be considered as non-existent and

that authority be given for delegates to consult with the

imperial cabinet on a just and fair scheme of general union.

Tuppier saw his chance and put Miller's ideas in the form of a

motion. The debate which followed was one of the most bitter

in British American history, but Tupper's motion was finally

carried by a substantial majority.^

Meanwhile in Canada Macdonald was waiting the turn of the

tide, and the governor-general urged haste when Macdonald

saw the need for tactics.^ He refused to ask for the opening of

parliament before the matter had taken on a different aspect

in the Maritime Provinces. When it met he objected to any

attempt to rush him off his feet. A delegation from Nova

Scotia came to Ottawa to urge an immediate joiu'ney to England.

Macdonald saw that there was vital work to be done before he

could leave Canada. A change of ministry in England turned

Monck into an advocate of delay, and the Maritime delegation

went to London, where they spent four fruitless months. The

Canadian parliament carried resolutions providing for the

legislatures and governments of Upper and Lower Canada ;
^

but Gait retired from the ministry owing to disagreement over

the cabinet's educational policy for Lower Canada. Macdonald's

long explanation of the events before the Canadian ministers

sailed for England on November 7, 1866, discloses a masterly

tactician at work. He did not want any delays in London.

Monck must be there to guide the final arrangements, and it

would have been fatal had discussions begun after the imperial

parliament had risen. Macdonald felt that as New Brunswick

and Nova Scotia had not accepted the Quebec resolutions there

^ Pope, Confederation Documents, p. 95 ; Journals of the Assembly, Nova
Scotia, 1866, p. 70.

' ' For the history and correspondence, see Pope, Memoirs of Sir John A.
Macdonald, vol. i, pp. 299 ff., 374 ff.

^ Pope, Confederation Documents, pp. 89 ff.
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would necessarily arise new consultations, and he did not want

any of them to ' reverberate through the British provinces
'

until the bill, finally settled just before the meeting of the

British parliament, should be carried 2)er saltum. On
December 4 the delegates from Canada, Nova Scotia, and

New Brunswick assembled in conference at the Westminster

Palace Hotel in London in order to frame resolutions upon

which an imperial Act might be built.

The conference was organized along the lines similar to those

which had prevailed at Quebec, and on Christmas eve sixty-

nine resolutions were agreed on, based on those of the Quebec

conference, and forwarded to the colonial secretary. None of

the debates were acrimonious. The delegates pledged them-

selves to a federal scheme in order to strengthen the imperial

tie. There were signs of difficulties over the senate. It was

feared that it might block legislation. Suggestions were made

that the period of service should be limited and that appoint-

ment should be vested in the local legislatures. Some delegates

dreaded the creation of an oligarchical second chamber, and

proposed that the crown should be given power to appoint

additional members in case of emergency. This fitted in with

an earlier idea from the colonial office and was finally embodied

in the imperial Act. Gait watched with anxious care the

regulations connected with education. He was not satisfied

with the resolution at Quebec which, in assigning education to

the provinces, guarded the rights and privileges which the

protestant and Roman catholic minorities in the Canadas might

possess at federation. Lower Canadian protestants feared the

future and wished to fence round and extend their school

system. The Canadian government accordingly introduced

a measure which aimed not only to confirm the rights of the

minority in Lower Canada, but to set up a separate administra-

tive machinery and to provide separate authority in secondary

as well as in primary education. Suddenly a bill was brought in
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claiming similar privileges for the Roman catholic minority in

Canada West. Opposition at once gathered. It was argued

that the separate school law of 1863 had been thoroughly

debated and had been accepted as a final measure for Canada

West. So grave was the situation that Macdonald decided not

to proceed with the legislation on behalf of Lower Canadian

protestants.^ Gait felt bound in honour as their champion to

resign, but he did not blame Macdonald's course and willingly

accompanied the delegation to London, where he drew up the

resolution on education which finally became section ninety-

three of the British North America Act. The subsidies to the

provinces were increased. Provisions were made for the future

inclusion of Prince Edward Island and Newfoundland, as these

provinces had definitely withdrawn for the present from co-

operation. The pardoning power of the lieutenant-governor

was limited. The resolution in favour of the intercolonial

railway was made more binding, and it was laid down that its

construction was ' essential to the consolidation of the imion

of British North America and to the assent thereto of Nova

Scotia and New Brunswick '.

When the conference resumed after the holidays Lord Monck,

thegovernor-general, and Lord Carnarvon, the colonial secretary,

attended its meetings accompanied by Sir Frederic Rogers,

afterwards Lord Blachford, the permanent under-secretary.

Attempts were at once begun to draft a bill. With the final

resolutions before them, at least six drafts were drawn up.^

The seventh and last printed in imperial form was dated for

revision February 9, 1867, and was the outcome of consultation

between the imperial representatives and the members of the

conference. Perhaps the most interesting fact about these

drafts is that at first the name of the new federation was left

to the decision of the queen. Later it appeared as ' the kingdom
^ Skelton, op. ciU, pp. 402 ff. ; Hodgins, Documentary History of Education

in Upper Canada, vol. xix, p. 211.

2 Pope, Memoirs of Sir J, Macdonald, pp. 123 ff.
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of Canada ', and in the final draft as ' one dominion under the

name of Canada '. Macdonald was ' the ruUng genius ' with

power in ' management and adroitness '.^ There can be httle

doubt with his strong bias in favour of a legislative union that

he desired to form an auxiliary kingdom out of the colonies,

and he deplored in later life the lack of insight which rejected

the title.2 He fought hard for its retention, but it was withdrawn

at the instance of Lord Stanley, the minister for foreign affairs,

who feared that it ' would wound the sensibilities of the Yankees '.

It was appropriate that the name of Canada should be chosen in

preference to the fantastic titles suggested by the press, but

history does not relate from what source or for what reasons the

word ' dominion ' was added.^

No serious opposition met the bill in the imperial parliament.

Lord Carnarvon in the lords ventured to see in the Act the

creation of a great state, the crown of free institutions, which

perhaps one day would overshadow the mother country. The

bill passed practically as presented, and it can thus be considered

the product of Canadian statesmanship. Indeed, no one

seems to have cared much about it, and certainly there was no

enthusiasm. Macdonald compared its progress to that of

' a private bill uniting two or three Enghsh parishes '.^ Gait

deplored deeply the state of public opinion. He felt that

1 G. E. Marindin, Letters of Frederic, Lord Blackford, pp. 301 ff. (London,

1896).
2 Macdonald to Lord Knutsford, July 18, 1889, Pope, Correspondence of

Sir John Macdonald, 1^^^. 4:4!^ a. -

^ Many suggestions have been offered and need not be considered. It is

possible, however, that the title ' dominion ' had a colonial origin. In the

fifth, or so-called ' third ', draft of the bill—^which was drawn up by the

colonial delegates—^the title was ' one united dominion under the name of

the kingdom of Canada '. When the delegates and the imperial representa-

tives came together to draw up or to agree on the final draft, Stanley's

objections were doubtless mentioned. Some one sitting at the table may have

drawn his pen through the words ' united ' and ' of the kingdom '-—J. A.

Macdonald perhaps—and the final title ' one dominion under the name of

Canada ' automatically emerged.
^ Vo^e, Correspondence of Sir J. Macdonald, 1^, 4i^l, '

^.-



316 THE COMING OF f^EDERATION

England was possessed ' with a servile fear of the United States
'

and would prefer to abandon Canada rather than defend it

against that country. Sentiment in favour of connexion had

become very weak.^ Sir Frederic Rogers merely looked on

federation as a decent preparation for divorce, and Bright and

Gladstone thought that the cession of Canada to the Uriited

States would not be too great a price for peace. It is true that

the dominion of Canada which was created by proclamation

on July 1, 1867, consisted of only four provinces, but a little

vision might have seen that the clauses in the British North

America Act allowing territorial extension were at least pregnant

with magnificent possibilities. Be that as it may, the fact

remains that Canada was born in a period of mid-victorian

gloom.

With Gait depressed, Cartier blind to what was passing

around him, the statesmen of the Maritime Provinces dis-

appointed with the imperial attitude, it is not surprising that

there was not much rejoicing in the dominion. Macdonald felt

that his first duty was to the present, especially as Lord Monck,

the new governor-general of Canada, had asked him to form the

first federal ministry, and that was task enough, since the

request made it clear that the duties of premier would fall on

his single shoulders and that the old dual control had gone for

ever.2 There were obvious difficulties. Macdonald desired to

continue the liberal-conservative coahtion, but his very desire

might embarrass his choice. In addition, Brown felt that the

federation pact had done its work, and that he was now free

to reorganize his party and to invite back into it those who had

temporarily suspended their allegiance. At a great liberal

^ Gait to his wife, January 14, 1867, Skelton, op. cit., pp. 410 ff.

^ ' I desire to express my strong opinion that, in future, it shall be distinctly

understood that the position of first minister shall be held by one person, who
shall be responsible to the governor-general for the appointment of the other

ministers, and that the system of dual first ministers, which has hitherto

prevailed, shall be put an end to': "Monck to Macdonald, May 24, 1867,

To^pe, Correspondence of Sir J, Macdonaldf p. 40.
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convention held at Toronto on the eve of the first Dominion

Day he rallied his followers. He declared that only the interests

of his country could justify ' the degradation ' of his having

joined the coalition, and that it was the happiest day of his Hfe

when he got out of it. Howland and McDougall, the liberals

who had remained with Macdonald, addressed the convention

by invitation. The former pointed out that the liberalism of

the dominion would be adequately represented in the new

administration ; while the latter, remembering doubtless

Brown's championship of the territories and of an ocean-

bounded British North America, emphasized the fact that

federation was as yet only half accomplished, and that a strong

party with this in view ought to combine in perfecting the work

begun under Brown's auspices. It was clear that the old

divisions were in some respects to disappear even though Brown

would be in opposition.

Other difficulties, whichDunkin had foreseen, at once presented

themselves.! There were many interests which would claim

representation in the cabinet, and in recognizingthese Macdonald

created a precedent, which will be dealt with later, destined to

become gradually almost a constitutional convention.^ Firstly,

Ontario, Quebec, and the Maritime Provinces would require

territorial recognition. Secondly, the French-Canadians never

doubted the special claims of their race. Thirdly, the Irish

Roman catholics looked on themselves as strong enough to

deserve a cabinet minister. Fourthly, the Enghsh minority in

Quebec felt that they had peculiar claims for similar representa-

tion. Thus, the federal idea and creed and race were early to the

front in the completion of a federal cabinet. The partial shed-

ding of the older political affiliations also complicated Mac^

donald's choice. The French-Canadians were early promised

three portfolios in a cabinet of thirteen. Gait came in to

satisfy the Enghsh of Quebec. Ontario was given five members

1 Confederation Debates (Quebec, 1865), p. 497. ^ S^^ below, pp. 381', 413-14.
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and Nova Scotia and New Brunswick received two each. When
the cabinet was finally announced, the absence of the names of

Tupper and D'Arcy McGee disclosed Macdonald's difficulties.

Cartier insisted on three French-Canadians. If McGee, who sat

as an Irish Roman catholic for a Quebec constituency, had

been admitted, the Quebec representatives with Gait would

have numbered five. Rowland and McDougall, knowing the

old liberal watchwords, claimed that Ontario should have one

more member than Quebec. Had Macdonald desired to satisfy

these claims and to stick to Gait and McGee, it would have

meant that Ontario and Quebec would have eleven members, and

that, if the other provinces were proportionately represented,

the cabinet would have been larger than he desired. The

outlook seemed so difficult that Macdonald almost lost heart

and determined to advise Lord Monck to send for Brown.

Tupper, in this dilemma, at once came forward and placed his

office at Macdonald's disposal. McGee, with his generous

enthusiasm, followed Tupper, and Edward Kenny came in as

an Irish Roman catholic and the second representative from

Nova Scotia.^

The first general elections for the dominion were held in

August and September. In Ontario, Quebec, and New Bruns-

wick the government was overwhelmingly supported and Brown

lost his seat in South Ontario. In Nova Scotia there was

another tale to tell. Tupper alone of nineteen government

candidates was returned. There was a certain amount of con-

solation in the fact that he defeated William Annand, Howe's

right-hand man, and afterwards the chief promoter of repeal in

the province ; but Macdonald feared that ' that pestilent fellow

Howe ' might give some trouble in England, and he at once

bent his energies to frustrate him. A bill for the intercolonial

railway was at once put through parliament as an immediate

evidence of the government's intentions not only to carry out

^ Pope, Memoirs of Sir John A. Macdonald^ vol. i, pp. 329 ff.
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the letter of the British North America Act, but of its desire to

give Nova Scotia as little cause for complaint as possible. The

province, however, seemed bent on a separatist course. The

provincial elections were a sweeping defeat for federation. The

legislature passed an address in favour of a repeal of the union,

and a delegation headed by Howe was sent to London to lay the

address before the crown and to explain the sentiments and

feelings which lay behind it. The dominion government sent

Tupper to London to oppose the Nova Scotians. His presence,

from that point of view, was hardly necessary. The imperial

cabinet had no intentions, as far as they were concerned, of

allowing Nova Scotia to destroy a plan so long in progress and so

recently matured. On the other hand, Tupper had an inter-

view with Howe, in which he pointed out that if he insisted in

antagonizing the imperial and dominion governments he would

hurt not only himself and his party but the province to which he

was devoted. Defeated in England, Howe returned in a doubt-

ful state of mind. In a conversation with Tilley he left the

impression that concessions might be arranged. Tilley reported

to Macdonald that a convention of anti-federalists was shortly

to assemble in Halifax and that Howe thought that a visit from

Macdonald would do good. This invitation was supported by

Tupper, who followed the prime minister from Ottawa to

Toronto to press it home. Accordingly Macdonald, Cartier,

McDougall, and John Sandfield Macdonald at once proceeded

to Halifax.

Howe was sobering. He found that the anti-union movement

was getting out of hand, that there was a possibility that the

law might be resisted, and that the idea of annexation to the

United States might gain ground. Macdonald informed him

that Canada had no objections to consider ' better terms ', and

that Nova Scotia would be perfectly justified in agitating for

changes, but that the principles of the Act were inviolate. He
invited Howe to join the ministry to strengthen constitutional
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reform if his province desired it, and at any rate to prevent it

being hurt through lack of due support at Ottawa. Howe
hesitated. The emotions of the people were at the moment

too much out of hand to allow such a course. Finally Mac-

donald and Cartier addressed the convention, where they

practically repeated their advice to Howe. The immediate

result was a resolution against extremes and a pledge to use

constitutional means for repeal, and a promise that the local

legislature would carry on the provincial business. Macdonald

distinguished between the members of the assembly and those of

the house of commons. The formerwere evidently extremists, and

some of the local cabinet were at least disloyal in words, but the

latter did not seem entirely wedded to repeal and would ' come

round by degrees '. Macdonald did not let the grass grow under

his feet. He carried on for four months a long correspondence

with Howe, retold him the hurt which Nova Scotia must suffer,

and drove home the dangers which lay in the growing dis-

affection. The Canadian finance minister opened up the plan

for ' better terms '. Finally these were agreed to, and Joseph

Howe entered the dominion ministry on January 30, 1869, as

president of the council.
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CHAPTER XX

THE DOMINION OF CANADA

The federation of 1867, great though it was in actual accom-

plishment, was greater in its possibilities. The original dominion

comprised only four provinces, but the faith which hoped for a

Canada extending from ocean to ocean did not die. In the

constitution itself it found expression in a clause which contem-

plated the inclusion of Newfoundland, Prince Edward Island,

Rupert's Land, and the North-western Territory. Canadian

statesmen for many years were inspired by this magnificent

prospect, which runs through the federation debates, and they

believed that the consolidation of British North America was

a first charge on their political abilities. Such a future, if

realized, meant that there would inevitably grow up the national

consciousness of a distinct group which would either gradually

seek independence as a sovereign state in international law, or

would create within the empire changes in colonial status and

in the imperial relationship. There remain to be considered,

firstly, the territorial expansion of Canada ; secondly, with that

accomplished and with the imperial tie still binding, the

extension of Canadian autonomy to which the former gave force

and the latter provided delicate problems ; and thirdly, the

constitutional place which Canada at present holds under the

British crown.

Beyond the stories told by a few adventurers and traders,

New France for generations knew little of the great western

lands. For years a few posts were all that bore witness to the

dreams of Cartier, Champlain, and La Salle, who looked for a

north-west passage to the Indies and saw in imagination a

western highway to the riches of the east. It was only during
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the last decades of the French regime that Pierre de la Verendrye

and his sons discovered and explored much of the central

prairies. Their chain of posts aimed not only at trade, but at

confining the English to the districts round Hudson's Bay so

that the north-west might be added to the dominions of

Louis XV. With the necessity of guarding the original and

settled territory from Indian attacks which might come at

any moment, and from the more subtle and less concrete

aggression of British diplomacy, the vision gradually faded,

until New France became a small oasis of civilized life in a vast

undeveloped northern continent. Half a century later Alexan-

der Mackenzie crossed the mountains to the Pacific, and on the

cliffs of the western ocean he inscribed the date July 22, 1793,

and took possession in the name of Canada. For years the

importance of these voyages remained unappreciated, and the

rival traders of the Hudson's Bay Company, the North-west

Company, and the X. Y. Company were the only white men
inhabiting the regions. In 1801 Mackenzie published an

account of his voyages which gave Lord Selkirk the idea of

settling on the fertile prairies a group of distressed Scottish

crofters. He obtained a large grant from the Hudson's Bay

Company which included the valleys of the Assiniboine and

Red River. The district was named Assiniboia, and a settle-

ment was begun in 1811. The jealousies of the North-west

Compg,ny practically wrecked the colony, which dragged out

a stagnant existence, supplemented by French-Canadians,

half-breeds, and a few Americans.

The jealousies of the various companies were finally laid to

rest in 1821, but not before the rivalry had driven their traders

farther and farther west until they reached the ocean. Until

the Washington Treaty of 1846, which settled the frontier,

they alone were in possession, and their presence there probably

served to preserve for tlie empire the future colony of British

Columbia. Canada had thus a sufficient historical connexion

Y 2
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with the west to make it seem a rightful heritage round which,

as we have seen, emotion and poHcy had begun to gather.

When a select committee of the imperial parliament was

appointed in 1857 to consider the monopoly claimed by the

Hudson's Bay Company, the legislative assembly of Canada

boldly claimed the Pacific ocean as its just and rightful

boundary. Two years later a group of Canadians founded a

newspaper at Fort G^-rry for the purpose of attacking the

company's claims and of carrying on a propaganda in favour

of the annexation of the North-west to Canada. The British

government were willing to further the idea, at least in connexion

with the districts on the Red River and the Saskatchewan, but

they laid down as conditions of occupation that Canada should

open up communications and provide for local administration.

If practical Canadian interest was not forthcoming the com-

mittee suggested the creation of some kind of authority,

possibly that of a crown colony. Nothing came of either plan,

but enthusiasts such as George Brown and Alexander Morris

never ceased to point out the path to a clear-purposed goal.

On the eve of federation, John A. Macdonald began to grasp

the situation. ' If Canada ', he wrote, ' is to remain a country

separate from the United States, it is of great importance to her

that they (the United States) should not get behind us by right

or by force, and intercept the route to the Pacific.' He looked,

however, on the acquisition of the west merely as a necessity in

establishing a future highway to the Pacific, and he feared the

possession of too much unoccupied lands lest ' the youth and

strength of the country ' should be drained.^

No sooner had the federation got under way than Macdonald's

conception expanded. He began to see wider possibilities than

those implied in a barren passage for steel rails. Early in the

first parliament of the dominion he arranged for a debate on

1 Macdonald to E. W. Watkin, March 27, 1865, Pope, Memoirs of Sir

John A, Macdonald, vol. ii, p. 43.
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' the Hudson's Bay question '.^ In December 1867 William

McDougall introduced a series of resolutions, on which an

address was founded praying the crown to unite with Canada

Rupert's Land and the North-western Territory. Macdonald

sought ' a broad country for the expansion of our adventurous

youth '. The demand for annexation, he declared, was not

only sentimental but practical. The country could only remain

British by being included in the federation scheme, and Canada

needed it to round off its territory and as an ' outlet for its

adolescent population '. Before anything could be done it was

necessary to arrive at some plan by which the rights of the

Hudson's Bay Company over Rupert's Land might be acquired.

The imperial law officers were convinced that these rights were

beyond dispute, and until they were transferred to Canada the

latter had no desire to possess the North-western Territory,

separated as it would be from. the dominion by lands in the

possession of the Company. The colonial office also pointed

out that an imperial Act was necessary to legalize any arrange-

ment between the company and Canada for the transfer of

Rupert's Land. An imperial Act was passed in July 1868 by

which the crown was empowered to accept the surrender of

' all rights of government and proprietary rights and all other

privileges, franchises, powers, and authorities ', and to declare

Rupert's Land by order in council a part of the dominion of

Canada ; and the parliament of Canada was given authority

' to make, ordain, and establish within the land and territory

so admitted, all such laws, institutions, and ordinances, and to

constitute such courts and offices as might be necessary for

the peace, order,- and good government of her majesty's

subjects and others therein '.^

In the following October Cartier and McDougall were sent

1 Macdonald to Charles Bischoff, October 17, 1867, ibid, p. 3 w.

2 31 & 32 Victoria, c. 105 (Rupert's Land Act, 1868). The commercial and
trading rights in Rupert's Land and elsewhere were preserved to the company.
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to England to hasten negotiations. Cartier urged Lord Gran-

ville, the colonial secretary
—

' pussy Granville ' of ' bland, soft

manners '—^to help in completing ' the whole work of con-

federation '. Granville acted with great tact. He kept the

Canadians in one room and ' the H. B. people in another ' until

he arranged a settlement .^ For the sum of £300,000 the com-

pany surrendered their interests to the crown, with the reserva-

tion of one-twentieth of the fertile belt ' bounded on the south

by the United States boundary, on the west by the Rocky

Mountains, on the north by the northern branch of the Sas-

katchewan River, on the east by Lake Winnipeg, the Lake

of the Woods and the waters connecting them '. In addition

to this reservation the company also received forty-five thousand

acres adjacent to each trading post. The Canadian parliament

by address accepted on June 1, 1869, the arrangements arrived

at by Cartier and McDougall, and the crown was asked to unite

Rupert's Land to Canada on the terms therein set forth and

also to unite the North-western Territory on the terms of the

previous address.^ An understanding was reached for the

formal transfer on December 1, 1869. In anticipation, the

dominion parliament passed on June 22, 1869, ' an Act for

the temporary government of Rupert's Land and the North-

western Territory when united with Canada '. This Act was a

preliminary step in taking over the districts from the local

authorities. The name ' North-west Territories ' was given to

the entire country, and provision was made for the appointment

of a lieutenant-governor who should administer justice and

establish laws, institutions, and ordinances subject to their

ratification by parliament. He was to be guided by instructions

issued from time to time under order in council, and was to be

assisted in administration by a council. Until further provisions

1 Cartier to Macdonald, February and March 6, 1869, Pope, Correspondence

of Sir John Macdonald, p. 91.

2 House of Commons Journals (1869), pp. 169 ff.
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were made, existing regulations were to remain in force and

public officials were to continue in office. Under this Act

McDougall was appointed lieutenant-governor, and he left on

September 28 to take up his duties.

It is hardly necessary to retell the story of the Red River

rebellion except in so far as it affected the territorial organiza-

tion. The half-breeds of the district were led to believe that

the transfer of the country might place in jeopardy their claims

to lands, and this discontent was further increasied when the

French Roman catholics began to fear that their linguistic

and religious rights or privileges were in danger. A Canadian

surveying party in the summer of 1869 did not attempt to

dispel these ominous suspicions or to act with discretion and

tact. The settlement determined to resist, and a provisional

government was set up under Louis Riel. Circumstances

combined to create difficulties. The company had given the

government no indication of the state of mind which existed.

Their governor, McTavish, was seriously ill, and—more unfortu-

nate still—the Roman catholic bishop, Tache, was absent in

Rome. McDougall did not move with either caution or

insight. His initial instructions ordered him to proceed to

Fort Garry, and, ' on hearing of the transfer of the country to

Canada ', to make ' all preliminary arrangements for the

organization of the government '.^ When he reported the

opposition, he was ordered to act with the greatest care, as he

was in reality in a foreign country still under the government

of the company. Macdonald advised him to ascertain who were

the two leading half-breeds and to include them in his council.

When McDougall wrote of being sworn in and of undertaking

the government as soon as official notice reached him of the

transfer, Macdonald again warned him against such a course

unless he saw the way clear to its effective performance. That

he woujd be obeyed was only an assumption, and if his authority

1 Pope, Memoirs of Sir John A. Macdonald^ vol. ii, p. 52.
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was rejected the dominion would be rendered ridiculous to the

settlers and to the people of the United States, and an excuse

would be given to the inhabitants to form, ex necessitate, a

government of their own.

In cable communication with the colonial office, the Canadian

cabinet absolutely declined to accept the transfer while the

district remained in such a distracted and rebellious state. A
special minute of council was drawn up on December 16, 1869,

which placed on record the matured judgement of the executive.

A hasty assumption of rule by Canada would probably end in

bloodshed, and thus the future sentiment and attitude of the

people would be prejudiced. The Indians and the restless

Americans would be irresistibly tempted to join the insurgents.

The transfer must be delayed to prevent war. Even were the

purchase money paid, it would be unstatesmanlike to end the

only constituted authority in the country and forcibly to replace

it by another. The dispatches to McDougall may have been

delayed, but he assumed that the transfer had taken place, and

neglecting his initial instructions he issued a proclamation on

December 1, and attempted to assume the administration by

a coup de main. Macdonald's fears were realized. The lieute-

nant-governor's position at Pembina became precarious. He
was forced to retreat to St. Paul. Canada was humiliated, and

the hopes and pretensions of the insurgents increased.^ Worse

still, the work of a special mission which hoped to arrive at

Christmas was rendered hopeless from the start. Riel set up

a dictatorship, imprisoned the mission, and was responsible for

a cruel and cold-blooded murder. Finally it became necessary

to take serious action, and a force of imperial regulars and

Canadians advanced on Fort Garry, which was reached in

August 1870. Riel and his followers fled before a shot was fired.

On May 2, 1870, Macdonald introduced a bill into the Cana-

1 Macdonald to Rose, December 31, 1869, Pope, Memoirs of Sir John A,
Macdonaldi vol. ii, pp. 59 ff.
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dian parliament constituting the old district of Assiniboia a new

province of the dominion under the name of Manitoba.^ This

Act, which was confirmed by an imperial Act granting general

power to the dominion to create new provinces and to legislate

for the territories,^ established Manitoba on lines analogous to

the other provinces, but included special provisions in connexion

with education, and for quieting existing titles.^ The name

North-west Territories was given to the portion of Rupert's

Land and the North-western Territory not included in Manitoba;

and the Act of June 1869, which, as has been pointed out, was

passed for the whole territory, was re-enacted temporarily for

the new ftnd limited North-west Territories, with the proviso

that the lieutenant-governor of Manitoba should also become

lieutenant-governor of the North-west Territories. On May 3

orders were issued for paying over the purchase money to the

Hudson's Bay Company. On May 20 A. G. Archibald was

appointed first lieutenant-governor of Manitoba. On June 23,

under the authority of the ' Rupert's Land Act ',^ an imperial

order in council was issued which formally transferred Rupert's

Lands and the North-western Territories to Canada and gave

the dominion full power to legislate for their welfare and good

govermnent. In addressing the late council of Assiniboia, the

new lieutenant-governor outlined the future :
' Now that the

province has been incorporated with the dominion it will

partake of the prosperity of the older communities. Politically

joined to the other provinces, new routes of communication will

soon be opened up. The telegraph system, extended to this

place as it shortly will be, will give you hourly communication

with Canada and Europe. The highway and the telegraph will

1 Kennedy, op. cit, pp. 689 ff. (33 Victoria, c. 3).

2 Ibid., p. 694, The British North America Act, 1871 (34 & 35 Victoria, c. 28).
3 For the education disputes in Manitoba see Willison, Sir Wilfrid Laurier

and the Liberal Party, vol. ii, pp. 201 ff. (Toronto, 1903) ; Skelton, Life and
Letters of Sir Wilfrid Laurier, vol. i, pp. 439 ff. ; vol. ii, pp. 13 ff.

* See above, p. 325.
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remove the isolation in which you have been hitherto kept by
the boundless prairies of the south and the impassable swamps
and lakes of the east, and make you part and parcel of the

living and moving world.' ^

The government of the North-west Territories was provisional,

and they achieved separate political existence under a dominion

Act of April 8, 1875, which substituted election for nomination

in the selection of part of the council. When David Laird was

appointed lieutenant-governor on October 7, 1876, a new era

began which saw the foundation of educational and municipal

systems, the suppression of a half-breed rebellion, ' and the

estabHshment of a judiciary. In 1886 representation in the

dominion parliament was conceded. In 1888 an elected

legislative assembly took the place of the legislative council.

The judges were allowed to sit in it as expert but non-voting

members. In 1897 the executive was made responsible. In

the following years a quasi-provincial constitution took form

with a lieutenant-governor, an executive appointed from an

assembly of thirty-one members elected on manhood suffrage,

and authority to legislate on many local matters. In 1905 two

new provinces. Alberta and Saskatchewan, were created,

without, however, the control of their crown lands.^

With the creation of these two provinces there remain the

Yukon and portions of the North-west Territories. The com-

missioner of the North-west Territories is assisted by a council

not exceeding four in number appointed by the dominion

government. The powers of the commissioner in council to

make ordinances are defined under dominion legislation of

1906.^ The laws of Canada, unless otherwise specified, are

applicable to the Territories, but the governor-general in

1 Archibald to late council of Assiniboia, Fort Garry, September 6, 1870,

E. H. Oliver, The Canadian North-west : its Early Development and Legislative

Records, vol. i, p. 623 (2 vols., Ottawa, 1914).
2 Kennedy, op. cit., pp. 700 ff.

3 Revised Statutes of Canada, 1906, c. 62.
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council possesses special power in relation to intoxicants, arms,

and ammunition, and judicial affairs, and may apply acts not

otherwise in force. In 1898 the Yukon was created a separate

Territory by Act of parliament, and till 1908 government was

vested in a commissioner and a legislative council partly

elected and partly nominated by the governor-general under

his privy seal.^ In the latter year a council was organized

consisting of ten members—^two from each of five electoral

districts—elected on a manhood suffrage basis.- Every council

continues for three years unless previously dissolved by the

commissioner, and must assemble at least once every year.

The commissioner constitutes the executive government and

is under instructions from the governor in council or the

minister of the interior. The commissioner in council can

legislate on subjects defined by dominion legislation, and on

education.^ Every ordinance, however, dealing with education

must provide that the majority of taxpayers in any district

may create such schools and levy such school taxes as they

think expedient, and that the minority may establish separate

schools and assign their school rates to them alone. Responsible

government does not exist, but since 1908 the commissioner

is expected to carry out as far as possible the wishes of the

legislative coimcil. The Yukon has returned a member to the

dominion parliament since 1902.^ The regulations governing

the laws of Canada in relation to the North-west Territories are

applicable to the Yukon.

When the Oregon boimdary dispute between Great Britain

and the United States was settled in 1846, there remained in

the possession of the former Vancouver Island and the territory

afterwards known as British Columbia. In 1849 Vancouver

Island was granted to the Hudson's Bay Company for ten years

^ 61 Victoria, c. 6, amended by 62 & 63 Victoria, c. 11.

2 7 & 8 Edward VII, c. 76. ^

3 Revised Statutes of Canada, 1906, c. 63 ; Yukon Ordinance, No. 27, 1902.
* 2 Edward VII, c. 37.

/
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upon terms which implied colonization. A governor was

appointed to administer the colony with a nominated council

of not more than seven members, but powers were granted to

him to call an assembly. When the new governor, Richard

Blanshard, arrived from England, he found that the company

was supreme, and after remaining a few months he retired in

disgust. James Douglas, the chief factor, took his place, and

with a servant of the company in control there was no advance

in settlement, as the company did not want to encourage

colonization at the expense of their own rich fur trade. Provi-

sion had been made for the revocation of the grant if at the end

of five years successful settlement had not been carried out.

A petition in 1853 from the few hundred white men on the island

for the enforcement of this provision was overruled owing to

the company's influence in London, but Douglas was instructed

to call an assembly. The Island was divided into four electoral

districts returning seven members. The franchise was fixed

at ownership of twenty acres and the qualifications for member-

ship were based on the possession of fairly high freehold property.

The first legislature met in August 1856, with a legislative

council of three and a house of assembly, both composed of

officials and servants of the company.

The mainland remained practically a hunting preserve leased

to the same company, until, with the discovery of gold on the

Eraser River in 1856, a stream of immigration began, and it

became necessary to erect some sort of local administration.

In 1858 Douglas severed his connexion with the company, and

in November of that year he was appointed Heutenant-governor.

Under the name of British Columbia the continental territories

west of the Rockies began political life as a crown colony.^ The

colonial secretary instructed the governor to seek the goodwill

and confidence of the immigrants, to show no preference to

British settlers at the expense of Americans or other foreigners,

1 31 & 22 Victoria, c. 99.
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and to remember that the colony was destined at the earliest

convenient moment for a house of assembly. As soon as there

was a permanent population, however small, free institutions

must be set up. Governor Douglas justified the confidence

which was placed in him, and his rule was characterized by

wisdom and impartiality. With the influx of Enghsh settlers

it was inevitable that the demand for popular government

should arise, and it was unfortunate that Douglas could not

unite Vancouver Island and British Columbia. He acted as

executive head of both colonies, and he supported the colonial

office in favour of the union with the gradual extension to the

united colony of representative institutions such as existed in

Vancouver Island. Local jealousies hindered the project. The

Island was in favour of free trade with a view of developing its

capital, Victoria, as a fr^e port. As a consequence revenue was

derived from direct taxation. On the mainland direct taxation

was out of the question. The miners were strongly opposed to

it, and the only hope of reveime adequate for the development

of the colony's vast natural wealth lay in import duties. In

addition, there were sentimental difficulties. Vancouver Island

was prospering out of the mining activities of the mainland,

and Victoria was rapidly growing in commercial prosperity.

The fact that the governor resided there furnished additional

irritation. Difficulties, too, presented themselves owing to the

agitation in British Columbia for a house of assembly. The

Indians still formed a large majority of the population.

The white population was scattered and fluctuating. Mining

was as yet the chief occupation, and was carried on largely

by foreign immigrants who never intended to settle. There

were few landowners or business men, and these lived far

apart from one another and from the seat of government at

New Westminster. The choice thus lay between creating an

assembly controlled by a small group who could attend it or

by a fluctuating population without any serious interest in the
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colony beyond a hope for immediate gain. A system of im-

perfect representation was contemplated and the plan for

union abandoned. Hardly, however, had the decision been

arrived at, when both colonies began to look on union with

favour. Early in 1865 the assembly of Vancouver Island

placed on record a desire for unconditional union. Frederick

Seymour, who had succeeded Douglas as governor of British

Columbia, led an opposition ;
^ but as the gold fever subsided

there was a general development of opinion that future pro-

sperity lay in a combination of interests on the Pacific coasts,

and in 1866 an imperial Act united the two colonies with a

single chamber partly elective.^ This step led to further

progress.

The assembly in Vancouver Island had been abolished.

Public sentiment in the Island combined with that on the

mainland, and an agitation began not merely for representative

but for responsible government. In March 1867 the legislative

council, although it had a majority of nominated members,

passed a resolution in favour of federation, and asked the

governor to take measures for the admission ' on fair and

equitable terms ' of British Columbia into the dominion.

Seymour did not favour the idea, and pointed out difficulties,

some of which were valid at the time. Adequate communica-

tion with Canada was practically non-existent, and the transfer

of the Hudson's Bay Company's lands east of the Rockies had

not yet taken place. The governor's diffidence, however, did

not damp public enthusiasm. The colonists were quick to

grasp the possibilities of progress, both political and material,

which inclusion in the dominion implied. In January 1868

a public meeting at Victoria urgently declared in favour of

union, and a memorial was forwarded to the Canadian govern-

1 F. W. Howay, ' The Attitude of Governor Seymour towards Confedera-
tion ' {Trans. Royal Society of Canada, 3rd series, vol. xiv, sect, ii, pp. 81 ff.).

2 29 «fc 30 Victoria, c. 67.
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ment which claimed that there was general support behind the

movement. Terms of admission acceptable to the colony were

outlined, and included the assumption by Canada of the public

debt of the province, a fixed annual subsidy, provincial respon-

sible government, and adequate representation in the parliament

of the dominion. The construction of a wagon-road from

Lake Superior to the head of navigation on the Fraser River

within a period of two years after the union was laid down as

an essential condition. As the Canadian government received

no official communication from the colony they forwarded the

memorial to England. Two difficulties stood in the way.

The imperial government were unwilling to act until the nego-

tiations between Canada and the Hudson's Bay Company had

been completed, and Seymour remained obstinate. Meanwhile,

agitation continued in the colony and a convention of delegates

met at Yale in which the project was urged and terms discussed.

Seymour's death took place a few weeks after Cartier and

McDougall had completed arrangements in London with the

Hudson's Bay Company. Anthony Musgrave, governor of

Newfoundland, was appointed his successor on Macdonald's

recommendation.^ Musgrave was a strong believer in British

North American federation, and his faith was strengthened by

a dispatch from Lord Granville which endorsed federation in

unambiguous language and left only the terms open for dis-

cussion.2 The whole project was debated in the legislature of

British Columbia in 1870 and resolutions were carried in its

favour. Delegates were sent to Ottawa to arrange terms. An
agreement was arrived at in July, and included a promise to

begin within two years and to complete within ten years a

railway to the Pacific. The terms were approved by the colony

at a general election, and ratified by the legislature in the

following January. On July 20, 1871, the union came into

^ Pope, op, cit.f vol. ii, p. 144.

2 Granville to Musgrave, August 14, 1869, Colonial Office Papers, G. 350.
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force, and responsible government was at once introduced in

accordance with the express terms agreed on between British

Columbia and the government of Canada.^

Prince Edward Island and Newfoundland still remained

without the fold. The latter definitely refused in 1869 to come

in, and only once since that date has it shown any desire to

reopen negotiations. Macdonald continued to hope for a

change of heart, but the ' ancient colony ' has preferred to work

out its own destiny. In Prince Edward Island anti-federation

sentiment developed quickly and with great force. The legisla-

ture viewed the idea as ' disastrous to the rights and interests

of the people ' and declared that Canada could offer no terms

which would be acceptable. As a consequence there was no

representative of the Island at the Westminster Palace Hotel

conference. The premier, James C. Pope, happened to be in

London at that time, and although he had voted in the legisla-

ture against federation, proposals were made to him that in

addition to the general terms agreed on at the Quebec con-

ference, the dominion was prepared to allow the Island $800,000

to extinguish the proprietary rights of the absentee landlords

which had hung round the neck of the province for generations.

Pope was impressed by the offer, but before it could be laid

before the legislature his government suffered defeat. In 1869

Canada made further proposals, but they were again rejected.

In 1872 the Island found it difficult to raise the capital necessary

for internal development, and the financial needs came to the

notice of the banking house of Morton, Rose & Company in

London, of which Sir John Rose, a Montreal barrister who had

lost silk for signing the annexation manifesto in 1849, was a

member. His financial abilities attracted attention in England,

and finally resulted in brilliant success in London. Never losing

interest in Canada, he kept up correspondence with John A.

^ See Report of the Canadian cabinet, April 19, 1890 {House of Commons
Papers, 194, pp. 11 ff.).
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Macdonald, in the course of which he informed him of the

situation in Prince Edward Island. Macdonald was cautious.

He refused to allow Canada to open negotiations, but he asked

Lord Dufferin to inform the lieutenant-governor that the terms

of 1869 were still available. The governor telegraphed asking

if the debt of the railway would be taken into consideration.

The dominion government replied that it was a proper subject

for discussion and that any proposals with regard to it would be

carefully considered. A few months later, delegates came to

Ottawa to arrange a basis of union, and on July 1, 1873, Prince

Edward Island joined the Canadian federation.

It lies outside this history to consider the work done by the

railway builders of Canada, but amid the hard facts which

gave the political dream realization their work is the most

romantic. Political and financial circumstances combined to

delay the day when Halifax and Vancouver were linked up by

steam. When, however, the eastern and western branches of

the Canadian Pacific Railway were at last connected and the

last spike driven home in November 1885 by Donald Smith,

afterwards Lord Strathcona, political faith was made visible

across the continent and the lines of steel became symbolical

bonds of Canadian national unity. Without the hope and

courage of the railway builders and the political vision which

refused to be dimmed, the full territorial heritage of the

dominion would have remained, as John A. Macdonald said,

' a geographical expression '.^

[Authorities.—For the earlier period the material is in Report from the

Committee appointed to inquire into the State and Condition of the Countries

adjoining to Hudson''s Bay (London, 1749) ; Reportfrom the Select Committee on

Hudson's Bay Company (London, 1837) ; Parliamentary Papers (1819), ' Red
River Settlement ' ; Canadian Archives Report (1897), Note D ; The David
Thompson Papers (Ontario Archives). Very valuable are ; Elliott Coues,

New Light on the Earlier History of the Great North-west (3 vols.. New York,

1897) ; J. B. Tyrrell, David Thompson's Narrative of his Explorations in

1 Macdonald to Northcote, May 1, 1878, Pope, Correspondence of Sir John
Macdonald, p. 239.

Z
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Western America, 1784-1812 (Toronto, 1916) ; Chester Martin, Lord Selkirk's

Work in Canada (Oxford, 1916) ; L. A. Prud'homme, 'Pierre Gaultier de

Varennes, Sieur de la Verendrye' {Trans. Royal Soc. of Canada, 2nd series,

vol. xi, sect, i, pp. 9 ff.) ; G. Dugas, UOuest Canadien, sa Ddcouverte par le

Sieur de la Vdrendrye (Montreal, 1896 ; also in English, Montreal, 1905) ;

A. Mackenzie, Voyages from Montreal through the Continent of North America,

1789 and 1793 (London, 1801 ; reprint ed. by W. L. Grant, 2 vols., Toronto,

1911). For the later periods consult Colonial Office Papers, series G, 335-59,

360-5 (Canadian Archives) ; Report from the Select Committee on Hudson's

Bay Company (London, 1857) ; Hudson's Bay Papers (London, 1859) ; Copy or

Extract of Correspondence . . . relating to the Surrender of Rupert's Land, &c.

(London, 1869) ; E. H. Oliver, The Canadian North-west : Its Early Develop-

ment and Legislative Records (2 vols., Ottawa, 1914) ; E. O. S. Scholefield,

Report of the Provincial Archives Department of British Columbia (Victoria,

1914), Minutes of the Council of Vancouver Island . . . August 30, 1851, to

February 6, 1861 (Victoria, 1918), Minutes of the House of Assembly, Vancouver

Island, August 12, 1856, to September 25, 1858 (Victoria, 1918), House of

Assembly, Correspondence Book, August 12, 1856, to July 6, 1859 (Victoria,

1918) ; N. F. Black, A History of Saskatchewan and the Old North-west

(Regina, 1913) ; E. O. S. Scholefield and F. W. Howay, British Columbiafrom
the Earliest Times to the Present (2 vols., Vancouver, 1914) ; J. N. E. Brown,
* The Evolution of Law and Government in the Yukon Territory ' ( University

of Toronto Studies : History and Economics, vol. ii, 1907). There is no
adequate history of the Hudson's Bay Co. : consult Willson, The Great Com-
pany (London, 1889) ; Bryce, The RemarkableHistory of the Hudson's Bay Co.

(London, 1900) ; Mackenzie, Selkirk and Simpson (Toronto, 1910) ; Coats and
Gosnell, Sir James Douglas (Toronto, 1910).]



CHAPTER XXI

THE DEVELOPMENT OF CANADIAN AUTONOMY

(i) From Federation to 1914

The development of Canadian autonomy falls naturally into

two periods. The first, extending from 1867 to 1914, saw the

evolution of full self-government and of authority in com-

mercial matters. It is characterized by growing assurance,

slowly developing self-confidence, and that widening interest in

economic affairs which belongs to the life of a young nation

rich in material possibilities. The second period, from the

beginning of the Great War to the present time, is the period

of national manhood suddenly matured by the unparalleled

events. During it constitutional advances were made which

have revolutionized the relationship of Canada to the empire.

In dramatic growth and in spectacular achievement these years

are the most momentous in Canadian constitutional history.

After the territorial ' rounding off ' of the dominion there

began to grow up a national emotion.^ At first this was scat-

tered and unorganized, but in 1870 a group of young men,

known as ' the Canada First party ', began to lend it a greater

influence and a wider life. Of these, W. A. Foster, a Toronto

barrister, was the most brilHant. In a lecture entitled Canada

First ; or, Our New Nationality, published in 1871, he called on

Canadians to strengthen the foundations of their identity and

to render the different races homogeneous by the development

of an all-Canadian national feehng. For a year or two the

party resisted the allurements of politics, but at length it

expanded into the Canadian National Association with definite

^ For a full discussion see ' The Growth of Canadian National Feeling ', by
W. S. Wallace {Canadian Historical Review, June 1920).

Z 2
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political aims. These included a voice in treaties affecting

Canada, the imposition of revenue duties for the fullest encour-

agement of native industry, and a militia system under Canadian

officers. Hopes sprang high when Edward Blake, in his famous

speech delivered at Aurora on October 3, 1874, adopted and

amplified the platform.^ Blake urged the cultivation of

a Canadian national spirit as a preparation for the fullness of

citizenship by ' four millions of Britons who are not free '.

Fortunately for the future, Blake soon resumed friendly

relations with the liberal party, and the emotion of Canadian

nationalism was thus saved from ambiguous affiliations. Both

the great historic parties have contributed to its development

in sentiment as well as in fact. Indeed, it was insight that led

Macdonald to call his protectionist system ' the national

policy ', for he meant it to be the economic counterpart of

national emotion. Laurier's defeat on the reciprocity issue

in 1911 was in a large measure due to the fact that Canadians

believed that such a system would impair national life. On the

other hand, ' the Canada First ' movement must not be lightly

overlooked. It came at an opportune moment in Canadian

history to provide, as it were, an emotional impetus towards

nationhood.

When Edward Blake became minister of justice in the year

following his speech, he must have been convinced that his

words were hardly a platform exaggeration, for the dominion

was still heavily shackled even in domestic affairs. Legislation

was still liable to disallowance. The governor-general was

specially instructed to reserve certain classes of bills, and he

possessed the right of pardon, a prerogative which the crown

in England no longer enjoyed. There was no Canadian control

over British immigration. The position of defence was still

doubtful with the presence of imperial soldiers, and with an

imperial officer in command of Canadian forces. There was no

^ For a reprint ofthe speech, see Canadian Historical Review, September 1921..
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supreme court at Ottawa. Needless to say Canada had little

or no voice in international affairs. Under both conservative

and liberal administrations extension of Canadian autonomy

was achieved, but it was fortunate that the initial steps were

made by Blake, as he gave to Canadian nationalism sobriety of

judgement, wide scholarship, and legal insight, which were

invaluable in the early days of advance.

As minister of justice Blake piloted through parliament the

measure which set up the supreme court of Canada. The bill

included a clause closing appeals to the judicial committee

of the privy council. The government were compelled to

withdraw this clause as the imperial cabinet pointed out

that the royal assent would be withheld.^ The court, however,

has been a remarkable success. It has received many appeals

from the provincial courts which otherwise would have gone

to Westminster. It has helped to develop constitutional law

and it has lent dignity and confidence to the Canadian judiciary.

In the executive sphere Blakes's accomplishment was more

remarkable.2 From the time of federation, Canadian self-

government was severely limited by the commissions and

instructions issued by the imperial cabinet to the governors-

general. They were ordered to refuse assent to any bill for

divorce ; for grants to themselves ; for making paper or other

currency legal tender ; for imposing differential duties ; for

interference with the naval or military forces of the crown in

the dominion, with treaty obligations, with the royal preroga-

tive, with the property of British subjects not resident in

Canada, or with the trade and shipping of the United Kingdom

;

for re-enacting any measure which had been disallowed or to

which assent had been previously refused. In the case of an

offender condemned to death they were commanded to with-

^ Cf. Nineteenth Century, July 1879, p. 173. See Judicial Committee Act, 1844

(7 & 8 Victoria, c. 69), which places the right of appeal on a statutory basis.

^ See Canada Sessional Papers, 1877, No. 13 ; 1879, No. 181.

.
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hold or to extend pardon or reprieve according to their own

dehberate judgement whether the Canadian ministers con-

curred therein or not. The case of Ambroise Lepine, a prisoner

sentenced to death for his part in the Red River rebeUion,

brought to the front the entire question of the governor-

general's power. In 1875 Lord Dufferin, acting on his instruc-

tions, commuted Lepine's sentence to two years' imprisonment

with permanent deprivation of political rights. It is true that

Dufferin consulted his ministers, but he was careful to explain

in an official communication to Blake that he was justified in

acting ' according to his independent judgement and on his

own personal responsibility '.^ The case raised in an acute

form the subject of the responsibihty of the Canadian cabinet

for the governor's official acts. Blake visited England, with

the result that the imperial government recast the commission

and instructions. The enumeration of subjects on which

legislation must be reserved was discontinued and the preroga-

tive of pardon must only be exercised on ministerial advice.^

During the discussions, Blake submitted to the colonial

secretary a memorandum which occupies an important place

in the history of Canadian constitutional development. He
argued that the governor-general's position should be that of

a constitutional monarch, that he should be allowed no personal

discretion where the power of pardon was concerned, and that

he should be given freedom to assent to all Canadian Acts,

leaving the imperial cabinet to disallow them if necessary.

The government of Canada must be made responsible for all

Canadian affairs which did not involve imperial interests.

Blake considered that the latter eventuality would seldom

occur ; but it could be dealt with when it arose, and no formal

record should diminish the sphere of Canadian self-government.

He added : ' The existing forms in the case of Canada have

1 Canadian Gazette, Extra, June 19, 1875 ; Canada Sessional Papers,

1875, No. 11.

.

.2 Kennedy, op. ciU, pp. 696 ff.



DEVELOPMENT OF CANADIAN AUTONOMY 343

been felt for some time to be capable of amendment, for reasons

which require that special consideration should be given to her

position and which render unsuitable for her the forms which

may be eminently suited for some of the colonies. Canada is

not merely a colony or a province : she is a dominion composed

of an aggregate of seven large provinces federally united under

an imperial charter, which expressly recites that her constitu-

tion is to be similar in principle to that of the United Kingdom.

Nay, more ; besides the powers with which she is invested over

a large part of the affairs of the inhabitants of the several

provinces, she enjoys absolute powers of legislation and ad-

ministration over the people and territories of the North-west,

out of which she has already created one province, and is

empowered to create others, with representative institutions.

These circimistances, together with the vastness of* her area,

the numbers of her population, the character of the repre-

sentative institutions and of the responsible government which

as citizens of the various provinces and of Canada her people

have so long enjoyed, all point to the propriety of dealing

with the question in hand in a manner very different from that

which might be fitly adopted with reference to a single and

comparatively small and young colony. Besides the general

spread of the principles of constitutional freedom, there has

been in reference to the colonies a recognized difference between

their circumstances, resulting in the application to those in

a less advanced condition of a lesser measure of self-govern-

ment, while others are said to be invested with " the fullest

freedom of political government "
; and it may be fairly stated

that there is no dependency of the British crown which is

entitled to so full an appHcation of the principles of constitu-

tional freedom as the dominion of Canada.' Since Blake's

time there has been no friction with reference to either minis-

terial responsibility, assenting to bills, or granting pardons.

This fact in itself amply justifies the changes which he brought
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about, but the political setting in which Blake framed his

position is perhaps of greater importance. Blake was a lifelong

advocate of fuller Canadian autonomy, and it is significant

that he found himself in later life unable to co-operate with the

liberal party when he feared that its economic policy in relation

to the United States would tend to complicate and to endanger

Canada's political future.^

It was, however, in matters of trade and commerce that the

greatest advances were made before 1914. From the establish-

ment of responsible government there was always a tendency

to work with Canada in these spheres, which is illustrated by

Elgin's reciprocity treaty of 1854 and by Macdonald's work

at Washington in 1871, when the question of Canadian fisheries

and territorial waters was discussed. On the other hand, it

was only when the trade depression of the late seventies forced

Canada to seek wider markets for her exports, that the actual

problem of commercial treaties came to the front. With the

fall of the liberal ministry in 1878, Macdonald sent Gait to

England for the purpose of discussing, for the benefit of Canadian

trade, tariff agreements with foreign states. Gait made arrange-

ments with the imperial government that in such proposals

to France and Spain, the British representatives there should

carry on the formal negotiations, ' the settlement of the details

of the arrangement being dealt with by Sir Alexander Gait '.

This method of procedure conceded Gait's position as the real

negotiator, while at the same time it was a clear indication that

assent to a Canadian bill imposing differential duties was no

longer liable to be withheld. Political changes in France and

Spain and the cross-currents of European diplomacy rendered

Gait's mission unsuccessful, but beginnings had been made
which pointed at least to a new economic group. Four months

later, Macdonald, Tupper, Tilley, and Gait discussed in London

1 See Willison, op. ciU, vol. ii, pp. 172 ff. ; Skelton, op. cit., vol. i, pp. 419 ff.

;

and cf. Tupper, Recollections of Sixty Years, pp. 304 ff.
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with the British government the railway situation in Canada.

Difficulties in this connexion led to the proposal for the appoint-

ment of a permanent Canadian representative in England.

A memorandum was drawn up and presented to the British

<;abinet in August 1879 in which the proposal was justified.

Canadian development required more constant and more

intimate communication between the two governments than

that afforded by formal and official dispatches through the

governor-general. Canada was ' no longer an ordinary posses-

sion of the crown ', and it was evident that many questions

would arise demanding personal discussion. It would be a

serious inconvenience for Canadian ministers to go constantly

to London, and as direct trade negotiations with foreign powers

had already been recognized, it seemed reasonable that there

should be a permanent representative in England, whom the

crown should ' accredit to the foreign court, by association

for the special object with the resident minister or other

imperial negotiator '. With this end in view, the government

of Canada proposed to appoint a Canadian minister to a ' quasi-

diplomatic position at the court of St. James '. The memo-

randum received none too favourable consideration. The

colonial secretary threw doubts on the suggested diplomatic
*

character of the office, and also pointed out that the imperial

foreign secretary alone could decide on the exact functions

which its holder might exercise in foreign affairs.

A dignified answer was returned by the Canadian cabinet.

It was pointed out that Canada as a portion of the empire

could not carry on strictly diplomatic missions, but the Canadian

government had as much right to advise the crown as the

imperial government had. Indeed such powers had been

conferred on Canada that the imperial government had httle

,<;laim to give advice on them, and ' in considering many ques-

tions of the highest importance, such as the commercial and

fiscal policy of the dominion as affecting the United Kingdom,
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the promotion of imperial interests in the administration and

settlement of the interior of the continent, and on many other

subjects, indeed on all matters of internal concern, the imperial

government and parliament have so far transferred to Canada

an independent control that their discussion and settlement

have become subjects for mutual consent and concert, and

thereby have, it is thought, assumed a quasi-diplomatic

character as between her majesty's government representing

the United Kingdom "per se and the dominion, without in any

manner derogating from their general authority as rulers of the

entire empire '. This minute of council hinted, it is true, at

preferential tariffs within the empire, but the constitutional

implication has been rather ignored. Canada was seeking the

right in the economic sphere to expand her group life.^ Finally

the British government agreed to the appointment of a ' High

Commissioner of Canada in London '. In April 1880 Macdonald

laid the correspondence on the table and moved the appoint-

ment of Gait, who reached England during the same month,

and remained there till 1883. Perhaps there is only one out-

standing fact in connexion with Gait's tenure of office. In

a speech at Greenock he declared that Canada would not

remain satisfied with its present position, and that the empire
*

had completely outgrown its political organization. He turned

his back on his own old defence of independence and looked to

a federation of all the self-governing British states. The

suggestion is of no more and of no less importance than those

of a similar nature, but the speech was a remarkable declaration

of the.growing consciousness of Canadian nationhood.^

^ For the memorandum, minute of council, and correspondence, see

Canada Sessional Papers, 1880, No. 105, and compare Macdonald to Gait,

February 26, 1882, and to Lord Stanley, August 15, 1890, Pope, Correspondence

of Sir John Macdonald, pp. 285, 471.

2 A. T. Gait, The Relations of the Colonies to the Empire : Present and Future,

Macdonald advised Gait to use discretion in his public utterances lest he might

complicate the Canadian government on account of the position which he held :

' The Canadian High Commissioner is now acknowledged to be an ambassador,
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Tupper, who succeeded Gait, was recognized by the imperial

government not merely as adviser but as actual negotiator in

commercial treaties, and in 1893 he signed such a treaty with

France. These concessions implied others. It soon became

evident that it would not be possible for Great Britain to make

in future general commercial treaties which would bind Canada,

and the plan was soon adopted of including a clause which gave

Canada the right to- adhere or to refuse to adhere to such

treaties. This in turn raised the further question whether

Canada should be bound by old treaties in the framing of which

there had been neither consultation with Canada nor agents

acting for Canada. This problem took on further difficulties

when Canada began to think of arranging a scheme of pre-

ferential trade with the mother country.. It was found that

a treaty of 1862 with Belgium and of 1865 with the North

German Confederation precluded such preference without the

inclusion of these two countries and of course of all countries

with most-favoured-nation clauses in their treaties. In 1894

the matter was discussed at a conference at Ottawa.^ Imperial

preference was ruled out of practical politics by the British

government, who, however, laid down in the following year

certain general regulations covering separate commercial

treaties with foreign states in the matter of dominion trade.

The treaty must be between the imperial government, not the

dominion, and the foreign power, since the imperial government

would be held responsible for keeping the terms of the treaty.

To grant Canada the power of independent negotiation would

concede its sovereignty in international law and would amount

to the admission that Canada had ceased to be a part of the

empire, a result desired neither by Great Britain nor the

dominion. Negotiations must be conducted by the imperial

and as such it is his duty to be persona grata to the government to which he is

accredited' : Macdonald to Gait, February 21, 1883, Pope, op. city p. 298.

1 Parliamentary Papers, Cd. 7553.
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representative at the foreign court aided by a Canadian repre-

sentative as a second plenipotentiary or as a subordinate.

Any treaty which they might conclude would be signed by the

plenipotentiaries only after its terms had been approved by

the imperial and Canadian governments. It would ultimately

be ratified by the crown on the advice of the British govern-

ment if the Canadian government so desired ; or, in the event

of legislation being requisite to make its terms effective, if the

Canadian legislature so desired. Conditions of negotiations

were laid down : concessions made to any foreign power must

be made to any other foreign power having by existing treaties

most-favoured-nation rights in Canada ; any concessions so

made must be extended without compensation to all British,

possessions ; no concession must be accepted from a foreign

government which would be prejudicial to other parts of the

empire.^ These principles were once again laid down by

Sir Edward Grey in 1907. He informed the imperial repre-

sentatives in Paris and Rome that Canada desired to begin

negotiations with the French and Italian governments in order

to promote closer commercial relations. He outlined the

conditions of 1895, but stated that he did not think it necessary

in this case to adhere to the strict letter of those regulations,

which aimed rather to prevent the dominion from beginning

negotiations unknown to and independent of the imperial

government than to curtail its activities when there was

mutual confidence. The selection of the negotiator was chiefly

a matter of convenience, and in this case the Canadian prime

minister and minister of finance were obviously most suited

to carry out arrangements, and they would doubtless inform

the imperial representative from time to time of the progress

of the negotiations. The latter, in the event of a successful

issue, would sign the agreement jointly with the Canadian

negotiator, to whom full powers would be granted for the

1 Parliamentary Papers, Cd. 7824.
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special purpose.^ Of course, all treaties made under these

instructions of 1895 and 1907 have been subject to the fullest

imperial consideration before being finally concluded. Canada,

on several occasions, has made informal trade arrangements

through the consular representatives of foreign states, but

these have not been considered as treaties, and have, therefore,

not been ratified by the imperial government. The arrange-

ments, however, were carried into effect by orders in council,

and an opportunity was thus given through the governor-

general for imperial objections.

The Canadian feeling in favour of a British preference

emphasized the desire that all old treaties which curtailed the

freedom of Canadian action should be abrogated. After dis-

cussions at the colonial conference in 1897, the British govern-

ment arranged the termination of the treaties with Belgium

and Germany to which reference has been made.^ In 1899 the

principle was begun that, in concluding new commercial

treaties, Canada should be given the right of separate with-

drawal as well as of separate adherence. Finally, the position

has been established, through the conclusion of a long series

of treaties between Great Britain and powers with whom
most-favoured-nation treaties existed, that the crown on giving

a year's notice can withdraw with respect to Canada or any

self-governing dominion, without hurting the validity of the

treaty in relation to other parts of the empire. Thus Canada

is now able to make commercial arrangements with a foreign

state without being under the compulsion of extending similar

treatment to other powers under rights established by existing

treaties.

In the matter of commercial treaties the development has

reached this position. Canada is not bound by any trade

treaty to which its consent has not been given. Canada will

^ Parliamentary Papers, H. C. (1910), 129.

^ Parliamentary Papers, Cd. 8596.
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be consulted by the imperial government when a general

commercial treaty is under consideration in order that special

concessions, if desired by Canada, may be secured. If Canada

wishes to establish closer commercial relations with a foreign

state, the imperial government will appoint Canadian pleni-

potentiaries to carry on negotiations, and they will sign jointly

with an imperial representative any treaty which may arise

out of the discussions. The interests of the empire at large

must not be sacrificed and Canada must extend to the empire

all concessions granted to a foreign power. The treaty must

be ratified by the crown on the advice of the imperial ministry

acting on the request of Canada.

Closely allied to economic matters are international confer-

ences on miscellaneous questions of general concern—such as

protection of fur seals or the opium traffic. To these the

dominions and even their constituent provinces have sent

representatives, but where an international agreement was

aimed at as the outcome of such a conference it was formerly

the custom for the dominions to have no representatives or

merely to help in advising the imperial delegates. Changes

gradually took place which culminated in 1912, when the four

great dominions sent delegates to the Radio-telegraphic

conference, who acted with full powers, under the great seal

of the United Kingdom, as plenipotentiaries for their respective

states. The custom then established has been continued at

other international conferences held since that date. The

fundamental change lies in the fact that Canadian pleni-

potentiaries, for example, are no longer merely included among

the British group, which must cast their vote as a unit. As

arrangements now are, Canada has plenipotentiaries of its own

acting independent of those from Great Britain, and may
accordingly differ in opinion from the imperial view. The

position is an international recognition of a constitutional

anomaly, for the British crown may express several divergent



DEVELOPMENT OF CANADIAN AUTONOMY 351

decisions. On the other hand, it must not be forgotten that

the Canadian plenipotentiaries receive their fullness of authority

at the hands of the imperial executive, and that the final

ratification rests with the crown acting on the advice of imperial

ministers. The anomaly can thus be overcome although

circumstances will hardly arise to create the necessity. Its

existence, however, bears excellent witness to new difficulties

created by the growing nationhood of the dominions.

During this period there have been no remarkable develop-

ments in the sphere covered by strict political treaties. As

international law stands Canada cannot make an independent

pohtical agreement. It is clearly recognized that the crown

must act on the imperial cabinet's advice in making a political

treaty for the simple reason that international responsibility

lies with Great Britain. On the other hand, no political treaty

as such can change the law of Great Britain or of Canada.

If Canada is concerned, the duty of making the treaty effective

lies with Canada, acting as a rule through the Canadian parlia-

ment. Within the limitations imposed by international law

there has been growth. Since Elgin's time a working principle

has been recognized that Canada would be consulted where

Canadian questions were involved. In 1886 this principle was

given a fuller meaning, when the imperial government repu-

diated a theory laid down by the United States that Canada,

as a non-sovereign state, c©uld not deal with any matter

involving treaty rights.^ This position received additional

sanction in 1910, when the internationalHague tribunal provided

for legislation by the Canadian parliament in the matter of

the fishery dispute with the United States.^ The right of the

imperial government to hold the place of ultimate interpreter

of a political treaty has never been disputed by Canada, but

1 Parliamentary Papers, Cd. 4937 ; cf. Tupper, op, cit., p. 177, and Borden,

Canadian Constitutional Studies, p. 76.

2 Parliamentary Papers, Cd. 5396.
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in 1908, when an arbitration treaty was concluded with the

United States, Great Britain expressly reserved the right to

obtain Canadian concurrence before accepting an agreement

for submitting a matter to arbitration in which Canada was

concerned. Canada thus secured the right of refusing a treaty

where Canada was concerned. The problem of ultimate inter-

pretation is simplified, for as a rule Canada will not be involved

in a political treaty without a previous record of its willingness

to be bound by it. It is clear that, within the empire at least,

Canadian autonomy in political treaties has already reached

almost complete fullness.

At the imperial conference of 1911, the question of general

international agreements of a quasi-political nature was dis-

cussed.^ Matters of vital importance to the self-governing

dominions had been dealt with in the Declaration of London

which arose out of the Hague conference of 1907. Australia

formally protested against the failure to consult the dominions.

The imperial government defended themselves by stating that

the dominions had never been previously represented at the

Hague, and indeed had expressed no wish for such representa-

tion. The imperial conference agreed that the dominions

should be consulted when instructions were issued to British

delegates at future conventions, and that, when agreements

were reached which might affect the dominions, they would

not be signed without previous ccmsideration by the dominions.

In other international agreements where time and circum-

stances permitted and the dominions were concerned, a similar

procedure would normally follow.* The Australian prime

minister made a suggestion, which was not pressed, that the

dominions should enter into direct communications with the

foreign office, but Sir Wilfrid Laurier made it clear that Canada

did not wish to establish as a rule of procedure the principle of

consultation on all international affairs. He maintained that

^ Parliamentary Papers, Cd. 5745.
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such general consultation would imply that Canada had under-

taken responsibilities which he believed she was not pre-

pared to carry out. An immediate result followed from the

discussions. The delegates were invited to attend a meeting

of the committee of imperial defence, when the foreign secre-

tary explained the general scheme of British foreign policy

and its relations to the defences of the empire. The political

situation in Europe was at the moment extremely threatening,

and the dominions approved, as far as they could apart from

their legislatures, of the renewal of the Anglo-Japanese alliance.

It was also arranged that members of the cabinets of the

dominions should be invited to all the future meetings when

naval and military matters affecting them were under discussion,

and that a defence committee should be organized in each

dominion. Reference to these arrangements naturally brings

up the growth of Canadian control in defence. It is possible

to outline shortly the development up to 1911 ; but from that

date the consideration involves foreign affairs in such a way

that it is impossible to study either subject in isolation.

The grant of responsible government implied that the imperial

parliament would throw the onus of maintaining internal peace

on the self-governing colonies, and in 1862 the imperial house

of commons resolved that, while all parts of the empire must

receive imperial aid against possible attack arising out of

imperial policy, the colonies with responsible governments

should bear the expenses of their own internal defence and

ought to assist in external defence.^ The application of this

resolution to Canada was slow, even after federation.^ The

dominion had been given exclusive control over ' militia,

military and naval service, and defence '." The first Canadian

cabinet contained a minister of militia and defence ; but Canada

1 Hansard, ser. 3, vol. clxv, pp. 1032 ff.

2 For Macdonald's opinion on the policy see Macdonald to Carnarvon,

April 14, 1870, Pope, op. cit., p, 133.

3 British North Ameuica Act, 1867, sect. 91.

A a
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only gradually assumed authority. Imperial money was freely

spent on fortifications and an imperial force was available

under an imperial officer during the Red River rebellion of

1870. When the more serious North-west rebellion broke out

in 1885 Canadian forces under Canadian officers coped success-

fully with the situation. The imperial government, however,

continued to garrison Halifax and Esquimalt owing to their

strategic importance. The repeated disasters to British arms

during the Boer war caused Canada to offer to maintain

garrisons at Canadian expense, and imperial troops were

finally withdrawn.^ At the conclusion of that war a new

naval policy reduced the importance of these ports, and in

1910 arrangements were concluded to hand over to Canada

the admiralty property, with the proviso that docking and

coaling facilities should be provided for the imperial navy

and that the naval dockyards should be kept in a state of

adequate repair.^ With the departure of imperial forces, the

rule that an imperial officer should be in command of the

Canadian militia became more absurd. Indeed, it had never

worked out satisfactorily. The appointment lay with the

governor-general in council, but many of these imperial

officers were indiscreet and not at all anxious to recognize that

they were under the Canadian ministry. Canadian opinion

began to call for the ' appointment of a Canadian officer without

reference to the horse guards or war office '. The dominion

government moved slowly, but insisted that the method of

appointment should not be formal and that consultation and
an exchange of views should take place with the imperial

cabinet.^ The arrangement was unsatisfactory, and ended

in 1904 in the dismissal of Lord Dundonald by the Canadian

^ Parliamentary Papers, Cd. 2565.

2 See Naval Establishments in British Possessions Act, 1909, and Orders
in Council, October 23, 1910, and May 4, 1911.

3 Macdonald to Lome, to Knutsford, to Connaught, August 18, 20, 1890,
Pope, op. cit., pp. 473 ff. , . »
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government for indiscretion.^ A new plan was established

by an imperial Act, and the practice by which the commanding

officer of the Canadian militia was always an imperial officer

was discontinued. 2 The right of course remains for the imperial

government to station troops and to recruit for the imperial

army in Canada, and the imperial Army Act cannot be over-

ridden by Canadian legislature. On the other hand, the

imperial government has no control of any kind over Canadian

troops raised for home defence, and there is no agreement

between the two governments binding Canada to send troops

overseas.^ Any aid given outside Canadian territory to the

empire depends entirely on the will of the Canadian legislature

for the time being. Canadian soldiers serve overseas volun-

tarily ; or, if organized, under an ad hoc Canadian law. In the

control of this supreme obligation of citizenship, Canadian

autonomy is complete.

In the matter of naval defence little has been done, as the

imperial navy rendered adequate protection. The European

situation became, however, so complicated in 1909 that, out of

consultations, Canada offered to create a naval force to operate

on the Atlantic and the Pacific and reaffirmed its obligations

in connexion with the dockyards at Halifax and Esquimalt.

An Act was passed in 1910 regulating the force and providing

for a building programme.* The principle was laid down that

the fleet should be under the absolute control of the dominion,

but provision was made that in cases of emergency and under

proper authority the ships and men should be at the disposal

of the crown for general service in the royal navy. The debates

1 House of Commons Debates (1904), pp. 4580 ff. For an admirable account

of the Dundonald episode, see Skelton, op. cit., vol. ii, pp. 196 ff.

2 4 Edward VII, c. 23.

3 See an interesting proposal, however, made by Macdonald in 1885 ;
' The

reciprocal aid to be given by the colonies and England should be made a

matter of treaty, deliberately entered into and settled on a permanent basis '

:

Macdonald to Tupper, March 12, 1885, Pope, op. cit., p. 338 ; cf. ibid., p. 468.
* 1 & 2 George V, c. 43.

A a 2
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on this Act are of great interest.^ Opinions were expressed

that the dominion was doing too little, that it was setting up

a claim to remain neutral when Great Britain was at war,

that steps were being taken to involve Canada in foreign w^ars

in which it had no interests. Laurier's position was clearly

stated. Whether Canada liked it or not, Canada was necessarily

in a state of war when Great Britain was at war. Canada

could not afford to be indifferent to this fact and must be

prepared to do its share in defending itself. But the prime

minister was careful to state that Canadian forces would not

be placed automatically at the disposal of Great Britain, and

that Canada did not surrender the right of deciding whether it

would take part in a war or give no aid. Mr. Borden, the

leader of the opposition, directed his criticism mainly against

the government's refusal to co-operate in all British wars and

against the decision to create a Canadian fleet rather than to

offer an immediate monetary contribution to the imperial

building programme.

The fall of the Laurier government in 1911 found the Canadian

plans unadvanced, and the conservatives did not desire to

forward them. Mr. Borden visited England, and on December 5,.

1912, he laid on the table of the house an admiralty memo-

randum prepared at his request.- He emphasized the position

which he had taken in parliament the previous year and

outlined a vote for building ships of the first strength to be

placed at the disposal of the admiralty, but capable of re-

transference to the dominion if a future decision should create

a Canadian navy. The senate rejected the proposals on

a strict party vote. Meanwhile a step of great importance was

taken at the instance of the Canadian prime minister. On

December 10, 1912, the colonial secretary embodied in a dispatch

the principles agreed on in 1911 by the imperial defence

1 House of Commons Debates (1909-10), pp. 1732 ff.

2 Parliamentary Papers, Cd. 6513.
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committee and afterwards provisionally confirmed by Mr.

Borden. Among these was the suggestion that a Canadian

cabinet minister should attend meetings of the committee, and

that a committee of defence should be organized by the

Canadian government. Mr. Borden saw no difficulties in

a Canadian minister residing some months of the year in

London, but he expressed a desire that such a minister should

receive in confidence full and complete information relating

to foreign affairs and should have free access to all British

ministers with this end in view. The imperial government

agreed to the suggestion, but pointed out that the committee

was an advisory, not an executive body, and that ultimate

responsibility remained with the imperial cabinet.^ As a

matter of fact, Mr. Borden merely arranged for the working

in a developed form of previous proposals, and on his part the

colonial secretary explained that the natural and laudable

desire of the Canadian government did not involve the difficult

problems of an empire constitution or of taxation. Mr. Borden,

in referring to the matter in the Canadian house of commons,

saw in the arrangement only a provisional plan, but he struck

a new note. The admiralty memorandum, it is true, laid

stress on the fact that the imperial government were prepared

in the future as in the past to supply the resources necessary

for imperial defence, and that there was no desire to influence

Canadian public opinion or to interfere in any way with the

Canadian parliament in making a decision on a matter which

was exclusively within its jurisdiction. Mr. Borden, however,

saw in the whole discussions, in the proposals relating to the

imperial defence committee, and in the naval situation in

Europe an important implication. Great Britain was willing

that the burden of the defence of the empire should be shared.

In this connexion Mr. Borden declared, ' When Great Britain

1 Parliamentary Papers^ Cd. 6560 ; cf. Viscount Esher, The Committee of

Imperial Defence : Its Functions and Potentialities (London, 1912).
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no longer assumes sole responsibility for defence upon the high

seas, she can no longer undertake to assume sole responsibility

for or sole control of foreign policy, which is closely, vitally,

constantly associated with defence in which the dominions

participate '. Mr. Borden saw clearly that participation in

defence would bring with it, inevitably and as an outcome of

Canadian public opinion—when that participation was arranged

and confirmed by the Canadian parliament—the demand for

a voice in the councils of the empire touching the momentous

issues of peace and war and in the control of foreign policy

out of which they arose. Developments were slow even in

connexion with the immediate proposals. It was not till after

Lord Strathcona's death in 1914 that Sir George Perley,

a Canadian cabinet minister, was appointed to perform the

duties of high commissioner, while carrying out those of

resident minister in London. The appointment, belated though

it was, was evidence that the Canadian government was pre-

pared to link up Canada with the defence of the empire through

the presence of a responsible minister in England.

The developments which have been considered afford ample

illustration of the workings of the principle of consultation,

but no record would be at all adequate without a reference at

least to the various conferences which have been held regularly

since 1887, at first under the title of colonial conferences.

A vast amount of work has been accomplished and, as has

appeared, many advances of a distinct nature have been the

outcome. Of course, the share in empire responsibility has

been nominal, but Canada received an insight into international

problems and its national consciousness developed to such an

extent that any proposals for a more real partnership were

abandoned. Indeed, the conferences themselves provided an

opportunity for a very definite attitude. In April 1905 the

colonial secretary proposed to change the name to that of

imperial councils, and that a permanent imperial commission



DEVELOPMENT OF CANADIAN AUTONOMY 359

should be created with offices in London for the civil affairs

of the empire. The Canadian government issued a reply

stating that they considered that the name, if changed at all,

should be changed by the conferences, and they proposed that

of ' imperial conference ', which was accepted by the colonial

conference of 1907. The suggestion was accompanied with

a reasoned explanation :
' they entertain with some doubt

the proposal to change the name of the colonial conference

to that of the imperial council, which they apprehend would

be interpreted as marking a step distinctly in advance of the

position hitherto attained in the discussions of the relations

between the mother country and the colonies. As the com-

mittee [i.e. the Canadian cabinet] understand the phrase,

a conference is a more or less unconventional gathering for

informal discussion of public questions, continued, it may be,

from time to time, as circumstances external to itself may
render expedient, but possessing no faculty or power of binding

action. The assembly of colonial ministers which met in 1887^

1897, and 1902 appears to the committee to fulfil these con-

ditions. The term council, on the other hand, indicates, in the

view of your excellency's ministers*, a more formal assemblage,

possessing an advisory and deliberative character, and in

conjunction with the word " imperial " suggesting a permanent

institution which, endowed with a continuous life, might

eventually come to be regarded as an encroachment upon the

full measure of autonomous legislative and administrative

power now enjoyed by all the self-governing colonies '. The

proposal for a commission was also criticized, because the

Canadian government could not ' wholly divest themselves of

the idea that such a commission might conceivably interfere

with the working of responsible government '.^

^ Parliamentary Papers, Cd. 1785. The conference of 1907, in addition to

accepting Canada's suggested title, arranged the constitution for future

conferences. An important advance was made when the conference agreed,

after strong insistence by Canada and Austraha, that future conferences
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We stand perhaps too near these years to form a clear

historical estimate of their constitutional importance, but this

minute of the Canadian cabinet affords perhaps the best

insight into the progress or lack of progress. The most constant

and powerful motive during these years was that Canadian

autonomy should not be damaged. As far as it is at present

possible to make any judgement, that influence seems to have

been sufficiently strong to merit the statement that it was the

outcome of Canadian public opinion. It is impossible to study

the processes through which actual advances came without

being convinced that they took place in those spheres where

Canada thought her autonomy was not endangered but rather

advanced. They have thus been consolidated and become part

of Canadian constitutional consciousness. On the other hand,

it would seem that certainly up to 1912 no Canadian statesman

was prepared to bring forward large and new proposals in

relation to defence and foreign affairs. When reasons are

sought there can be little doubt that this attitude was guided

by an insight into and a correct reading of Canadian public

opinion. There was abroad a sufficiently strong belief to

allow a generalization that Canadians feared an excess even

of consultation in these matters because it might imply some

surrender of self-government ; while any proposals towards an

empire constitution through which control might be regularized

were looked askance on as the inevitable pooling of a certain

amount of Canadian autonomy. Doubtless it is quite possible

to recall much evidence on the other side, and not a few Cana-

dians have expressed opinions in favour of giving constitutional

effect in defence and foreign policy to Canada's national

status ; but such evidence must not be exaggerated. Just

because of its exceptional nature it has received, like most

should be ' between his majesty's government and the governments of the

self-governing dominions beyond the seas ' and not between the colonial

office and the dominions.
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exceptional matters, a larger amount of public notice than the

general pedestrian opinions which, being ordinary, command

no notoriety. Statesmen like Sir Robert Borden and Mr.

Doherty have spoken during this period of a necessary co-

operation in foreign affairs, but always in connexion with

defence. Up to 1914, however, little that was effective was

done to arrive at a policy of defence for the empire, and it is

difficult to estimate how much influence these statesmen

exercised in these matters. The fact seems clear that the one

outstanding emphasis has been on complete self-government

and on the refusal to become committed to a legal, constitu-

tional, organized policy for the empire which would bind

Canada as a consenting party in an imperial responsible

executive. Many motives have been suggested to explain this

state of mind—selfishness, lack of international consciousness,

national youth, and so on. The political thinker need not

necessarily concern himself with these—all or none of which

may have been at work, but he cannot be blind to the wisdom

which refuses to make constitutional advances until public

opinion is ready for them. There has been no dispute during

the period that territorially Canada was at war when Great

Britain was at war, but what has been avoided with deliberate

purpose was the acceptance of principles implying aid in war,

among which was a voice in foreign policy. The delay in

sending Sir George Perley to London is in itself significant.

In spite of the advance made in the proposals and arrangements

of 1912, Canada does not seem to have been in any hurry to

rush into wider fields, and these only consultative. The out-

break of the Great War undoubtedly destroyed the normal

opportunity of watching at work the constitutional ideas of

Sir \Robert Borden's ministry, differing as they did from those

of his predecessor, and it must as a consequence remain pro-

blematical to decide how far they carried with them Canadian

public opinion.
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(ii) 1914 to the Present Time

When the British government declared war against Germany
on August 4, 1914, the declaration brought to the front the

exact relationship between Canada and Great Britain. Hos-

tilities were begun on the sole responsibility of the imperial

government. Canada had no voice in a situation in which it

had a vital interest. It is true that there was little time before

the fatal event to carry on consultations, and that Canada had

little opportunity to weigh the tragic import, but the very

suddenness of the crisis served to bring into greater relief the

vagueness of the constitutional ties. Not only was Great

Britain solely responsible for the declaration of war, but the

decision of the imperial government involved Canada auto-

matically. The legal consequences were clear before the world.

Canada was at war with Germany, and, by subsequent imperial

declarations, with all the German aUies. Canadian citizens

became the legal enemies of those nations against whom the

imperial government began hostilities, and Canadian territory

was legally liable to invasion or to attack. Of course, the

outbreak of the war did not create these conditions ; but the

immensity of the struggle revealed in an unprecedented way
to Canadians the implications of their place in the empire.

It was well that the issues were as clear as they were at the

beginning, otherwise the consequences of such a gigantic

struggle to a country in the full tide of national development

might have endangered imperial unity.

The declaration of war doubtless laid stress on Canada's

legal limitations, but it also emphasized the autonomy which

Canada had achieved. In every detail the imperial government

acted with a scrupulous » regard for Canada's status. Though

the necessity was pressing and the situation unparalleled, no

demand was made for men or money. Not even the slightest

influence was brought to bear by the imperial government

which might have impaired Canadian authority or wounded
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Canadian sentiment. Neither imperial legislation nor the

exercise of the prerogative infringed Canadian autonomy*

Where legislation was necessary it was left open to Canada to

accept or to reject it, and when the war prerogative was brought

into operation, care was taken that it should cover only powers

clearly and essentially belonging to the crown and that Canada

should be left free in other matters to deal with war conditions*

Imperial proclamations dealing, for example, with high treason

and its by-products were merely due and legal notice to citizens

of the empire as a whole. British ships registered in Canada

were excluded from the operations of the imperial Shipping

Acts.i Canadians temporarily resident in Great Britain were

explicitly exempted from the military service imposed on

certain classes of residents in Great Britain by imperial legis-

lation. When the imperial parliament saw fit to strengthen

the law against aliens and against trading with the enemy,

no attempt was made to bind Canada. Even the Naturalization

Act of 1918, touching as it did such a fundamental matter as

allegiance to the crown, was not applied to Canada. In addition,

the constitutional rights and conventions arrived at before

1914 were strictly observed. The imperial government had no

connexion of any kind with the raising of Canadian troops, and

Canadian military and naval activities remained entirely and

exclusively in the hands of the Canadian government and

legislature. The imperial government never once thought of

exercising its perfectly legal right of recruiting men in Canada.

It would be possible to illustrate from many other angles the

meticulous care exercised by the imperial authorities in order

to preserve fully Canadian autonomy.

Perhaps this emphasis was responsible for a certain executive

aloofness between the government of Canada and the imperial

^ Difficulties arose, however, over the claim made by the imperial govern-

ment to requisition ships owned and registered in Canada. This claim was
controverted by the Canadian cabinet, January 30, 1917 : Borden, op, ciU,

pp. 121 ff.
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government in the early years of the war. Indeed Canada

did not appear interested in the suggestions for an imperial

conference which were abroad in 1915, and was content with

a promise that when the time came the imperial government

would consult most fully the Canadian prime minister and

discuss possible terms of peace. On the other hand, Sir George

Perley's presence in London at the outbreak of the war afforded

opportunities for consultation. The imperial government

carried out loyally the arrangements of 1912 and entered into

the fullest communications with him, as they also did with

Sir Robert Borden when he visited England in the summer of

1915, going even so far as to invite him to be present at meetings

of the British cabinet. Perhaps, however, at this period the

nearest approach to concerted action was taken by the economic

conference at Paris in June 1916, when Sir George Foster

represented Canada. Although ministers from all the dominions

visited England there was no effective partnership within the

empire. Sir Robert Borden slowly began to grasp the political

situation. He laid stress in England on the status of the

dominions, and pointed out that their participation in the war

must lead to participation in foreign policy. He thus assisted

in developing an opinion that there had been lack of vision in

not bringing together at once the statesmen of the empire.

Doubtless the tremendous burden of local problems weighed

heavy in these early years, and the overwhelming pressure

of the ordeal left little room for reconstructions. There can,

however, be little doubt that the desire on the part of the

imperial government to respect Canadian autonomy was

carried to too great a length if it helped to hold back proposals

from the imperial government for real co-coperation. When
the opportunity at length came there was abroad a general

feeling that the step should have been taken early in the war.

When a new government was formed in the United Kingdom

in December 1916, plans were at once forthcoming for develop-
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ment, owing to the urgent necessity of the situation created by

the war. With Mr. Lloyd George as prime minister, an idea

grew up that a large cumbersome cabinet was an inefficient

body in the crisis. As a consequence a war cabinet was created.

Whatever its success or failure, its creation marked an impor-

tant epoch in the problem of empire. For the moment an

imperial conference of the traditional type was ruled out of

practical politics, and on December 14 Canada was invited to

send representatives to London for the purpose of consultation.

The invitation explained the nature and novelty of the meeting.

The imperial government asked the Canadian prime minister

' to attend a special and continuous series of meetings of the

war cabinet, in order to consider urgent questions affecting

the prosecution of the war, the possible conditions on which,,

in agreement with our allies, we could consent to its termination,

and the problems which will then immediately arise. For the

purpose of these meetings your prime minister will be a member

of the war cabinet.' Canada was represented at all sessions

of the war cabinet, and thus took part in consultations on

foreign policy and on defence. A resolution was passed express-

ing a hope that at the conclusion of hostilities the imperial

cabinet ' should consist of the prime minister of the United

Kingdom and such of his colleagues as deal specially with

imperial affairs and of the prime minister of each of the domi-

nions or some specially accredited alternate, possessed of equal

authority '. On May 17, 1917, Mr. Lloyd George explained

the principles governing the war cabinet in the house of com-

mons. The purpose aimed at was ' that the responsible heads

of the governments of the empire, with those ministers who are

specially entrusted with the conduct of imperial policy, should

meet together at regular intervals to confer about foreign

policy and matters connected therewith and come to decisions

with regard to them which, subject to the control of their own

parliaments, they will then severally execute. By this means
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they will be able to obtain full information about all aspects

of imperial affairs, and to determine by consultation together

the policy of the empire in its most vital aspects, without

infringing in any degree the autonomy which its parts at

present enjoy. To what constitutional developments this may
lead we do not attempt to settle. The whole question for

perfecting the mechanism for " continuous consultation " about

imperial and foreign affairs between the " autonomous nations

of an imperial commonwealth " will be reserved for the

consideration of that special conference which will be summoned

as soon as possible after the war to readjust the constitutional

relations of the empire '.^ Sir Robert Borden emphasized the

changed status in various speeches.^ The prime minister of

England was in the war cabinet only primus inter pares, and

each nation preserved in full its autonomy, its self-government,

and its ministerial responsibility. Prior to the organization,

he declared, Canada lacked full national status, because the

imperial government was the main factor in the foreign policy

of the empire. With the creation of the war cabinet inferiority

of status had disappeared, as the dominions had been admitted

into equality of consultation. He described the war cabinet

as ' a cabinet of governments ' in which the Canadian prime

minister was responsible to his own parliament and to his own
people, without which no conclusions arrived at could be

carried out.

When the war cabinet of the United Kingdom was thus

expanded, it was believed that an imperial conference would

be unnecessary, but circumstances altered the situation and

as a matter of fact imperial conferences were held in 1917

and in 1918. In these, general problems and questions of minor

importance compared with those to which the war cabinet gave

1 War Cabinet : Report for 1917. Parliamentary Papers, Cd. 9005.
2 See specially his speeches to the Empire Parliamentary Association,

April 3, 1917, and June 21, 1918.
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its attention were discussed. The only organic change from the

constitution of the imperial conferences lay in the fact that

the secretary of state for the colonies and not Mr. Lloyd George

presided over the imperial conferences. In the conference of

1917 the following important resolutions on the constitution

of the empire were passed on the motion of Sir Robert Borden :

' The imperial war conference are of opinion that the re-

adjustment of the constitutional arrangements of the com-

ponent parts of the empire is too important and intricate

a subject to be dealt with during the war, and that it should

form the subject of a special imperial conference to be sum-

moned as soon as possible after the cessation of hostilities.

They deem it their duty, however, to place on record their view

that any such readjustment, while thoroughly preserving all

existing powers of self-government and complete control of

domestib affairs, should be based upon a full recognition of the

dominions as autonomous nations of an imperial common-

wealth and of India as an important portion of the same,

should recognize the rights of the dominions and of India to

an adequate voice in foreign policy and in foreign relations, and

should provide effective arrangements for continuous consulta-

tion in all important matters of common imperial concern, and

for such necessary concerted action, founded on consultation,

as the several governments may determine '. Sir Robert

Borden was emphatic that future changes must be based on

these foundations and must fully recognize the rights of the

dominions to a voice in foreign policy and foreign relations.

He pointed out that the willing acceptance of these principles

by Great Britain was in itself an immense stride in advance.

Equally significant for Canada was the statement of General

Smuts that the resolutions negatived the federal solution to the

€onstitutional problems of the empire.^

The war conference of 1918 did not disclose in its pubHshed

^ Parliamentary Papers, Cd. 8566.
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proceedings any further resolutions of a constitutional nature,

but a lengthy discussion took place on the channel of com-

munication between the dominions and the imperial govern-

ment. The former felt that their new status rendered com-

munications through the colonial office undesirable. The

colonial secretary admitted that the older methods could not

remain indefinitely in use, but he pointed out that there would

be a certain amount of impracticability in expecting the imperial

prime minister to carry the additional burden contemplated

by the change and that the office of the governor-general should

not be forgotten. Finally the matter under discussion was

referred to the imperial war cabinet, on a resolution from the

conference that development was necessary and that the war

cabinet should consider the creation of suitable machinery.^

As a result the war cabinet arrived at the following arrange-

ment :
' The prime ministers of the dominions, as members

of the imperial war cabinet, have the right of direct com-

munication with the prime minister of the United Kingdom

and vice versa. Such communication should be confined ta

questions of cabinet importance. The prime ministers them-

selves are the judges of such questions. Telegraphic com-

munications between the prime ministers should, as a rule, be

conducted through the colonial office machinery, but this will

not exclude the adoption of more direct means of communica-

tion in exceptional circumstances. In order to secure con-

tinuity in the work of the imperial war cabinet and a permanent

means of consultation during the war on the more important

questions of common interest, the prime minister of each

dominion has the right to nominate a cabinet minister either

as a resident or visitor in London to represent him at meetings

of the imperial war cabinet, to be held regularly between the

plenary sessions.' ^

^ Parliamentary Papers, Cd. 9177.

^ War Cabinet : Report for 1918, Cmd,S25.
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It is necessary at this point to examine the developments

with great care as there has been a tendency to lend them at

least an emotional exaggeration. Firstly, the use of the term

' cabinet ' to describe the meetings of empire ministers has

led to the belief that the war cabinet was an,executive body

for the empire. This belief is unwarranted. The war cabinet

had no prime minister—only a president—and his colleagues

were not his own selection, but were chosen by the cabinets of

the dominions. Collective responsibility did not exist. Each

member was directly responsible to his own parliament. De-

cisions arrived at remained mere decisions until concurred in

by each dominion cabinet and approved of by each dominion

parliament. If a dominion prime minister failed to obtain such

concurrence or approval he did not suffer the penalty of being

excluded. More important still, if the British members failed

to carry the goodwill of the dominion members on any matters,

they could have their wishes carried out, provided no new

legislation was necessary, through the ordinary channels of

the British departments of state. Indeed, where agreement

was reached, and where the dominion ministers obtained the

necessary authority from their states to make these agreements

actual, the ultimate and legal responsibility lay with the

imperial cabinet. The imperial war cabinet differed in degree

and not in kind from the imperial conferences. The former

dealt with the vital and overwhelming problems of an un-

paralleled tragedy, the latter with problems commonplace in

comparison. Since the peace, the position has become clearer,

and Canada has made no effort to take advantage of the

technical resolution of 1918. Doubtless this w-as natural with

a special constitutional conference ahead. The imperial

conference of 1921, however, shelved such a conference by a

resolution stating that no advantages could be gained from it*

Mr. Lloyd George dissociated the imperial government from

a current belief that the imperial government were dissatisfied

Bb
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with the constitution of the empire and were in favour of

revolutionary changes. He expressed himself satisfied with the

progress achieved through full and free consultation between

the prime ministers. He welcomed the idea of a Canadian

minister at Washington. He emphasized that the dominions

had been ' accepted fully into the comity of nations by the

whole world ', and that they were ' equal partners in the dignities

and the responsibilities of the British commonwealth ', with

' liberty as its binding principle . . . based not on force but on

goodwill and a common understanding '. Mr. Meighen, then

prime minister of Canada, got no nearer any concrete proposals,

and the conference closed with a significant address to the king

pointing out its ' unanimous conviction that the most essential

of the links that bind our widely spread peoples is the crown '.^

Before leaving the subject of Canadian autonomy it is

necessary to consider shortly Canada's relation to the peace

conference and to the league of nations. The imperial

government early in the war had assured the dominions that

they would be consulted on the terms of peace. When it came

to the actual peace conference there were discussions over the

method of representation. It seemed natural and reasonable

that the British empire should be represented by a single

delegation on which Canadian ministers might serve, but which

would act as a unit. On the other hand, the methods already

referred to in connexion with the Radio-telegraphic conference

appeared more suitable to the new conditions, especially as

Canada pressed for separate representation. An agreement

was reached that the dominions should be secured a place

equal to that of the smaller powers and that their solidarity

with the United Kingdom should be maintained. In order that

international effect should be given to this agreement, the

supreme war council altered their original plans in order to

admit the dominions separately. The British empire, the

^ Parliamentary Papers, Cmd. 1474.
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United States, France, Italy, and Japan were assigned five

delegates, the lesser powers were grouped into classes having

three, two, and one representative for each state within each

class, and Canada was assigned two delegates. Each delegation

had the right to set up a panel from which the delegates present

on any occasion might be chosen, and Canadian delegates might

be included by this panel system in the representation of the

British empire. Canada thus enjoyed double representation,

and thus full opportunity was given for the expression of

Canadian views, while it stood before the world as an auto-

nomous member of the British empire, which for the first time

appeared under that name at a peace conference, and presented

its proposals and decisions for the first time after consultation

with the dominions and India. When practical considerations

necessitated the handing over of actual decisions to the council

of four, Canadian interests could be secured only by pressure

on Mr. Lloyd George. There was doubtless a certain amount

of irritation owing to this decision. On the other hand, even

France and Italy felt that there was something anomalous in

the presence of dominion delegates at the conference, and a rule

was made that the dominions should not possess a vote apart

from the British empire, if formal voting were necessary in any

matter. Constitutionally the rule is of interest, although

practically it was of little importance as the council of four

controlled the situation. The mode adopted of signing the

treaty was as follows. In the treaty with Germany the con-

tracting parties were the British empire and the Allied and

Associated powers.^ Canada did not appear as a distinct

sovereign state, for that would have been tantamount to

a declaration that the empire had been dissolved, but Sir

George Foster and Mr. Doherty were included among ' the

representatives of his Majesty the King of the United Kingdom

of Great Britain and Ireland and of the British Dominions

^ Parliamentary Papers, Cmd. 153.

B b 2
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beyond the Seas, Emperor of India ', and they signed the treaty

as representing the king for the dominion of Canada. This

method was followed in the other treaties except that of

June 28, 1919, when the king, subject to the United States

undertaking a similar obligation, agreed to support France

against unprovoked German agression.^ British delegates alone

signed this treaty, and while its terms implied that it bound

the empire, it was expressly laid down that it imposed no

obligations on the dominions until ratified by the dominion

parliament concerned.

After the signature of the treaty, the imperial government

desired that it should be ratified without submission to the

parliaments of the empire. Sir Robert Borden emphatically

protested by telegram to a course which would have lowered

Canada's status and placed it in an inferior position to that

of the United Kingdom. As a consequence, the Canadian

parliament approved the treaty by motion in favour of rati-

fication, and the ratification of the British empire was not

deposited by the foreign secretary until similar motions had

been passed by the parliaments of the other dominions. On
the other hand, it is important to notice that in all the proceed-

ings the empire's unity was guarded. The Canadian pleni-

potentiaries were nominated and authorized to act for Canada

by the Canadian government, but the full and formal powers

to sign were received from the king acting on the advice of the

imperial foreign secretary, on whose advice also was signified

the ratification of the crown for the whole empire.

The covenant of the league of nations is perhaps the most

remarkable recognition of Canada's constitutional develop-

ment.^ Canada is included as an original member of the

league in its own right, possessing a vote in the assembly of

the league and the right to be represented there by not more

1 Parliamentary Papers, Cmd. 221

.

2 Canadian Sessional Papers, No. 41 h (1919).
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than three delegates, in the same manner as the British empire.^

The latter eo nomine is also entitled as one of the principal

allied and associated powers to permanent membership of the

council of the league and to have one representative at its

meetings. The assembly is, however, entitled to select from

time to time four other members of the league who should

vote in the council. On the suggestion of Sir Robert Borden

an express and special declaration was signed by Mr. Lloyd

George, President Wilson, and M. Clemenceau which made it

clear that a representative of a self-governing dominion could

be selected and named as a member of the council. In other

respects the interpretation of the covenant of the league is

somewhat difficult. The peace conference recognized the

empire as a unit ; but the covenant appears to say that the

dominions guarantee the territorial integrity and political

independence of one another and of the British empire and

India, and that if one of them resorted to war in disregard of

covenanted obligations it would be considered as having

committed an act of war against the other members of the

league, which would then be under obligations to apply to it

commercial, if not military and naval pressure. A strict con-

struction might create a situation when the imperial unity of

the peace conference would be broken and a dominion bound

to assume an attitude of active hostihty to the United Kingdom

and vice versa. It is, however, possible to get out of the dilemma

by falling back on the proviso that ' nothing in this covenant

shall be deemed to affect the validity of international engage-

ments ... for securing the maintenance of peace ', and it is

open to contend that the measures of constraint contemplated

are applicable only to sovereign states of ' existing political

1 The covenant of the league recognizes that each member has ' nationals '

of its own. As a consequence ' Canadian nationals * were defined by a federal

Act in 1921 (11 & 12 George V. c. 4). The status of ' Canadian nationals ' as

British subjects is not touched. Certain British subjects are merely declared

to have a status as ' Canadian nationals '.
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independence '. The ambiguities are unfortunate ; but the

creation of a league at a moment when the British empire was

undergoing constitutional changes did not make for clearness

of expression or for rigidly legal or correct terms.

On the other hand, the entire conception of treaty and league

was not received in Canada without disapproval. The liberal

opposition raised strong objections and disclosed quite a different

conception of the empire from that taken by the Canadian

delegates at the peace conference.^ They claimed that all that

had been done was purely formal and meaningless. Canada

was not and could not be a state under the British North

America Act, and to seek representation in the matter of

treaties and foreign affairs was not only undesirable but

unnecessary. Canada could act if occasions arose when Canada

was specially affected or concerned. The covenant of the

league also came in for severe attacks. It imposed on Canada

obligations to enter European disputes, to maintain armed

forces to carry out its covenanted duties, even to enter war

against the mother country. The old status, pleasing alike to

Macdonald and to Laurier, was preferable, when Canada had

enjoyed full autonomy, including the right to decide whether

or not aid would be forthcoming in imperial wars. Mr. Fielding

proposed an amendment to the motion for approval of the

treaty pledging the Canadian parliament to the pre-war status.

In reply the minister of justice elaborated a new and interesting

political theory. He maintained that there was no necessity

for Canada to go hat in hand either to the mother country or

to any power to obtain nationhood. Neither imperial law nor

international recognition could confer what Canada then

possessed as a fact. Canada's signature was necessary to the

treaty because it was a nation making with other possessions

of the crown the British empire. He believed that the covenant

of the league did not impose any treaty obligations on Canada.

1 House of Commons Debates, September 2, 1919.
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The speech need not be examined in detail. It is only necessary

to point out that whatever the international status of Canada,

it is derived from international recognition, and if there is any

meaning in words the covenant does impose obligations of

a serious nature on Canada, which it had not before the war.

The most interesting defence of the diplomatic events since

1914 was made by Mr. Rowell in the house of commons on

March 11, 1920. He declared that Canada stood for the precise

observance of the rights which it claimed and had succeeded in

obtaining, and that Canada awaited a constitutional conference

to perfect the developments.

It is idle to argue the issues. Legalists have law on their §ide.

Sir Robert Borden and Mr. Rowell have sentiment and, what is

perhaps more valuable, they are training their countrymen in

poKtical thinking. The former has perhaps stated the exact

constitutional situation as it is to-day better than any one else :

' For each of the Britannic nations, there is but one crown,

acting in each dominion and in every province or state upon

the advice of ministers responsible to the people and invested

with their mandate. Thus throughout the empire there is

created a direct and perfect relationship between the crown

and the people. . . . Equality of nationhood must be recognized,

preserving unimpaired to each dominion the full autonomous

powers which it now holds, and safeguarding to each, by

necessary consultation and by adequate voice and influence,

its highest interests in the issues of war and peace. For each

nation complete control in its own affairs ; for the whole

empire necessary co-operation according to the will of the

people, in all matters of common concern.' ^ If this speech

means anything it means this—that the empire is not in

process of dissolution into a group of allied Britannic states.

What is claimed is absolute and complete autonomy in Canada,

and beyond Canada co-operation and consultation in foreign

^ During Ottawa's welcome to the Prince of Wales, August 29, 1919.
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affairs. There can be little doubt that those conditions prac-

tically exist under an imperial tie, which must itself receive

adequate and objective treatment. It is well also to point out

that diu-ing the Canadian federal election campaign at the

close of 1921 the constitution of the empire was never seriously

or fully discussed. Whatever advances individual Canadian

statesmen may have made in seeing apparent anomalies and in

desiring to rectify them by new legal and constitutional forms,

none of them has been willing to emphasize the issues at

a general election. The motives behind such unwillingness

may belong to Canadian party politics. On the other hand,

the absence of deliberate discussion is in itself evidence that in

Canada there is no widespread demand for change. There is

a wide emotional consciousness that Canada does not stand

exactly where it did in 1914, but it would be apparently im-

possible at present to organize that emotion into anything like

a general demand for constitutional reconstructions.

[Authorities.—The leading authority is Professor A. Berriedale Keith.

His Responsible Government in the Dominions (3 vols., Oxford, 1912), Imperial

Unity and the Dominions (Oxford, 1916), and War Government in the Dominions

(Oxford, 1921) are works of primary importance. Articles by the same writer

in the Journal of the Society of Comparative Legislation, vol. xvi, pp. 199 ff.

;

vol. xviii, pp. 47 ff. ; Journal of Comparative Legislation and International Law,

vol. i, pp. 7 ff. ; vol. ii, pp. 112 ff., 328 ff. ; and in the Canadian Law Times,

vol. xxxvi, pp. 831 ff. ; vol. xxxviii, pp. 695 ff., should be consulted. A critical

examination of most of the books, pamphlets, and review articles can be

found in the Review of Historical Publications relating to Canada (ed. G. M.
Wrong, H. H. Langton, W. S. Wallace, 22 vols., Toronto, 1897-1919), and in

the Canadian Historical Review (Toronto, 1920 [in progress] ). The Minutes

and Proceedings of the Colonial and Imperial Conferences (1894-1921) are

valuable, especially those for 1911, 1917, 1918, and 1921. The Reports of

the War Cabinet, 1917 and 1918, are of special importance. The various

treaties and the covenant of the league of nations are essential. H. Duncan
Hall, The British Commonwealth of Nations (London, 1920), is a good modern
study and should be read in close connexion with Lionel Curtis, The Problem

of the Commonwealth (London, 1916), The articles dealing with Canada and
the empire in The Round Table (London, 1914-21) are full of interest. Sir

Robert Borden, Addresses on Canada at War (Ottawa, 1918), The War and the

Future (London, 1917), Canadian Constitutional Studies (Toronto, 1922), are

of value owing to their author's position at the time when important develop-
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ments were taking place. G. B. Adams, The British Empire and a League of

Peace (London, 1919), is a consideration of the empire in relation to wider

issues. The writings of Mr. J. S. Ewart and M. Henri Bourassa should not

be overlooked, and the leading articles in Le Devoir (Montreal, 1914-21) will

repay study. W. S. Wallace, ' The Growth of Canadian National Feeling

'

(Canadian Historical Review, vol. i, pp. 136 ff.), is an excellent introduction

to the history of the growth of Canadian constitutional consciousness. In
the New Statesman (Feb. 8, 1919) and the Contemporary Review (July 1921) I

have attempted to sum up Canadian public opinion on the issues. The
standard biographies continue of value, especially O. D. Skelton, Life and
Letters of Sir Wilfrid Laurier (2 vols., Oxford, 1921). R. A. Eastwood,
The Organization of a Britannic Partnership (London and Manchester, 1922),

contains an excellent study of developments and sober and judicial

conclusions.]



CHAPTER XXII

THE FRAMEWORK AND SCHEME OF
GOVERNMENT

The constitution of Canada is partly written and partly

unwritten. The unwritten constitution includes all the great

landmarks in British history in so far as they are working

principles—Magna Carta, the Petition of Right, the Bill of

Rights, the Habeas Corpus Acts, the Act of Settlement—as well

as the generally recognized conventions and usages. The

written constitution is found in a series of Acts known and

quoted as the British North America Acts, 1867-1915.^ A
general consideration of these Acts in their terms and workings

is the best introduction to the scheme of Canadian government.

Executive authority is vested in the crown, and is exercised

in the federal sphere by a governor-general, and in the provincial

spheres by lieutenant-governors. Legislative power for the

dominion is entrusted to a bi-cameral parliament consisting of

a senate and a house of commons. Legislative power in the

dominion is distributed between the federal and the provincial

legislatures. To the former is given a general power, and an

exclusive authority to deal with twenty-nine enumerated

subjects ; to the latter are assigned sixteen enumerated subjects

on which they have exclusive power to legislate. By a special

clause they possess sole power over education. Concurrent

legislative authority exists over agriculture and immigration.^

When an Act is passed by the federal government the governor-

general may assent to it, he may withhold assent, or he may

^ Kennedy, op. cit.y pp. 694 ff. The British North America Act of 1867 is

in the Appendix, pp. 459 ff.

2 For the distribution of legislative power, see chapter xxiv.
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reserve it for the consideration of the imperial government,

which may in addition disallow within two years any Act to

which assent has been given. In the provinces the lieutenant-

governors are guided by the same regulation, but the power of

disallowance belongs to the dominion and will be discussed later.

The judges of the superior, district, and county courts in

each province are appointed by the governor-general, except

those of the courts of probate in Nova Scotia and New Bruns-

wick. They hold office during good behaviour and are removable

by the governor-general on address from the parliament of

Canada.

With this general scheme in mind it is possible to examine

more closely the great divisions of the constitution : {a) The

crown in Canada ; (b) The federal and provincial executives ;

(c) the federal and provincial parliaments ; (d) the judicature ;

(e) the legislative power in Canada. The first four can be

considered in relation to the general scheme, the last requires

separate and fuller treatment.

The imperial crown is one and indivisible and is not broken

up between the British Isles, the dominions, and the rest of the

empire. Whatever the constitutional rights of the crown they

can be exercised in Canada, but through responsible, ministers,

as this is the method by which these rights find expression

wherever responsible government exists under the crown. The

imperial power to veto a dominion Act is an interesting illustra-

tion of the unity of the crown. It is true that consultation and

amicable workings between Ottawa and London have made

this veto of little actual importance in Canadian history, and

that, since equality of status has been claimed for and conceded

to Canada, the right has been practically abandoned by the

imperial government, yet its existence even as a theory may be

noted in this connexion. All laws, whether federal or provincial,

are enacted by the king in parliament. The governor-general,

who is appointed by the king on advice, represents the crown
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in federal government. A convention has grown up in relation

to his appointment. No governor-general is sent to Canada

without consultation with and approval by the Canadian

government.^ His official acts are ' with the advice of the

privy council for Canada '. This enactment is rather vague, as

the privy council in Canada is purely an honorary body. But,

as has been pointed out, the conventions of the constitution

apply to Canada, and although there is no express mention of

responsible government in the written constitution, the

governor-general acts on the advice of his ministers. On the

other hand, he is not a viceroy. His authority is limited by his

instructions or by statute, and he cannot exercise other powers

of the crown unless they are legally delegated to him. The

changes before 1914 in connexion with his office have been

considered. Since that date there have been developments. The

new method of communication between the imperial and

Canadian governments has resulted in robbing him of his

ambassadorial functions, and his duties are at present confined

to those of the constitutional head of a state. He is the visible

link between the United Kingdom and Canada, and his office

emphasizes the unity of the crown within the empire.^ He
represents the king, not the British government or the colonial

office. The crown is represented for the purposes of provincial

government by a lieutenant-governor in each province. He is

appointed by the governor-general in council, but, as will

^ Macdonald apparently disapproved of this convention : Macdonald to

Stanley, December 6, 1888. On the other hand, the Marquis of Lome when
governor-general told Macdonald that he was all in favour of it : Lome to

Macdonald, May 16, 1883. Pope, Correspondence of Sir John Macdonald^

pp. 300, 433.
2 ' The administration of public affairs is conducted by ministers responsible

to parliament and the governor-general acts by their advice. By convention,

his appointment is subject to the approval of the government of the day, and
his functions as an imperial officer are formal rather than real : his office as

representative of the crown exhibits the constitutional unity of the empire.

. . . He has become in fact a nominated president ' : R. L. Borden, Canadian

Constitutional Studiesj pp. 61, 93.
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appear later, he exercises all the functions of the crown necessary

for provincial government and is no mere creature of the

federal executive. His position or constitutional functions

cannot be altered by any Act, federal or provincial.

The executive government of the dominion is carried on by

a cabinet of ministers selected from the political party in power.

Appointments are made by the governor-general on the recom-

mendation of the premier. Ministers in charge of a department

are paid a salary, but a minister without portfolio receives no

remuneration. While a premier has all his supporters from

whom to choose his colleagues, yet almost a class of conventions

has grown up in connexion with the formation of a federal

cabinet. The interests of Quebec generally and of the English-

speaking Canadians in that province particularly must be

considered. Then the Roman catholics in other provinces than

Quebec must not be overlooked. Some effort, too, must be

made to give to the cabinet as balanced a representation as

possible of the various constituent provinces in the federation.^

Every cabinet minister who sits in the house of commons must

seek re-election on accepting a paid portfolio.

As soon as a cabinet has taken the oaths of office they act with

the governor-general as the executive government of Canada-

They are responsible for all orders in council, for the finance bill,

for all government measures. All arrangements for the adminis-

tration of Canada are made at cabinet meetings, and in so far

as these are accepted and acknowledged as government measures

1 See pp. 317-18, 413-14, and compare Macdonald to J. A. Chapleau, June 6,

1888 :
* The time has come, I think, whenwe must choose men for their quahfica-

tions rather than for their locaHty ' (Pope, op. cit.,p. 414). See also Report of the

Special Committee on the Machinery of Government in Canada (1919), pp. 8 ff.,

and the present premier's memorandum on his choice of ministers :
' In the

formation of the government I have aimed above all else at national unity.

This end I have felt would be served, and the federal spirit of our constitution

most acceptably recognized, by according representation in the cabinet, so

far as might be possible, to all the provinces of Canada. . .
.

' {Toronto Daily

67ar, December 30, 1921).
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the cabinet acts as a unit and must stand or fall as such. A
member who cannot support his colleagues in these matters

once they are before parliament usually resigns according to

constitutional convention. He has the privilege of explaining

his resignation in parliament, and his first statement must be

made there so that the premier can reply. The governor-

general's permission is necessary for exercising the privilege, as

proceedings in the cabinet cannot be made public without his

leave first obtained ; but such permission is never refused. It

is the duty of a cabinet minister to see to the efficient working

of his department. He must attend to the drafting of all bills in

which his department is concerned and pilot them through

parliament as far as possible. He must take an active interest

in his departmental estimates and defend them when challenged.

In addition, he must be prepared not only to support his own

administration but that of the cabinet as a whole within and

without the legislature, and to receive deputations dealing with

matters within his departmental sphere.

The relations between the governor-general and the cabinet

are now fairly clear. He does not attend cabinet meetings, but

all communications which can be called official come to him

through the cabinet, and all orders in council are submitted to

him personally. He is entitled to receive the full confidence of

his ministers when they ask him to act in any official capacity.

If confidence does not exist, he can doubtless dismiss them ; but

he would do so with the full knowledge that he would be

compelled to find successors who would be prepared to take

constitutional responsibility for his action. As a matter of fact

no instance of dismissal exists in the history of federal govern-

ment in Canada.^ Doubtless also he has the constitutional

1 See, however, an interesting account in Tupper's Recollections of Sixty

Years (pp. 156 ff.) of an episode in connexion with the fall of Macdonald's

ministry in 1873, when the governor-general, Lord Dufferin, asked Macdonald
to resign and only recalled his decision on Tupper's pointing out that the

action would make Dufferin ' the head af the liberal party '.
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power to refuse a dissolution, but the sense of political responsi-

bility has become so strong with Canada's new status in the

empire that to do so would be an act of extreme danger. The

tendency is to assimilate the constitutional conventions of Great

Britain and to follow in this matter the completeness of political

development.

In provincial government the executives are modelled on the

British type and follow^ the lines of cabinet administration. The

functions of the provincial cabinets, the theories and conven-

tions governing them, and the relationship between the execu-

tives and the lieutenant-governors are so similar to those in the

federal sphere that they do not call for separate treatment.

It is, however,^ interesting to note that there are instances of

dismissal, and that lieutenant-governors have forced their

advisors to appoint commissions to inquire into provincial

affairs, which have resulted either in resignation or in defeat

at the poUs.^ On the other hand, it must be remembered that

in some respects there is an important difference between

a lieutenant-governor acting in this manner and a governor-

general. The latter in such cases has very direct responsibility,

and his actions are governed by conventions now fully accepted,

while the former is responsible in this connexion to the governor-

general in council, who may remove him from office on the

advice of the federal cabinet. In two cases lieutenant-governors

have been recalled because the dominion government considered

that theyhad not carried out the rules of responsible government.^

The parliament of Canada is bi-cameral, consisting of a senate

and a house of commons. After serious debate the senate was

created as a nominated house, and members are appointed by

1 See Canada Sessional Papers, (1891) No. 86, (1892) No. 88, for a case in

Quebec, and Canadian Annual Review (1903), pp. 213 ff., for a case in British

Columbia.
^ See Parliamentary Papers, Cd. 2445, for the case of Letellier de St. Just

in Quebec, and Canada Sessional Papers (1900), No. 174, for the case of

Mclnnes in British Columbia.
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the governor-general, which, of course, means by the federal

cabinfet.^ The senate does not represent provinces as such, but

appointments are made in such a way as to represent groups of

provinces. At present it consists of ninety-six members dis-

tributed as follows : Ontario, 24 ; Quebec, 24 ; the Maritime

Provinces and Prince Edward Island, 24 (Nova Scotia, 10 ;

New Brunswick, 10 ; Prince Edward Island, 4) ; the Western

Provinces, 24, six each. Senators from Quebec alone represent

senatorial divisions. In the event of a deadlock between the

senate and the house of commons the governor-general can

recommend the crown to add from four to eight members.^

This enactment appears to make the imperial cabinet directly

responsible. It is, however, more than likely that, under

Canada's present status, the crown's authority would be purely

formal if the recommendation were made. At any rate it is

certain that the governor-general must recommend if he is

desired to do so by his cabinet.

A senator must be at least thirty years of age and a natural-

born or naturalized subject of the crown. He must possess

freehold valued at four thousand dollars in the province for

which he is appointed, and real and personal property worth

four thousand dollars over his debts and liabilities. He must

reside in the province for which he is appointed, and in the case

of Quebec his residence or real property qualification must be

in the electoral division for which he is chosen. He holds office

1 See below, pp. 412-13. An official opinion of the federal minister of

justice has laid it down that no woman senators can be created without an
amendment of the B.N.A. Act, 1867 (March 23, 1922).

2 Kennedy, op. cit., pp. 706 ff. (5 & 6 George V, c. 45 (1915)). The original

provision was added to the British North America Act, 1867, at the suggestion

of the imperial government. There is only one instance of a Canadian cabinet

asking for its application. The Mackenzie ministry, on taking office in 1873

on the defeat of Macdonald's first ministry, asked that the crown should be

advised to add six members. The governor-general forwarded the request

to the colonial secretary, who firmly refused it, stating that the power was only

for use in serious deadlock which actually held up the administration, and

when it could be shown that it provided adequate remedy: Canada

Sessional Papers (1877), No. 68 ; cf. Senate Journals (1877), pp. 130, 174.
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for life, but he may resign at any time, and his place becomes

vacant if he fails in any of the general conditions governing his

appointment, if he is absent for two consecutive sessions, if he

ceases in any way to be a subject of the crown, if he becomes

insolvent, a public defaulter, or is convicted of any great crime.

There is no obligation for a cabinet to be represented by

a minister in the senate, but the government in power always

has a leader there who explains and guides government policy*

There is also a leader elected by the party in opposition. There

is only one provision limiting the power of the senate with

regard either to finance or to general legislation. It cannot

originate any money bill. Theoretically it may reject a finance

bill, but can make no amendments to it. The speaker is

appointed by the governor-general and may be removed by
him. Fifteen senators form a quorum, including the speaker,

who always has a vote. Decisions rest with the majority, an

equal division of votes, however, being considered a negative.

The nimaber of members of the house of commons varies

according to redistribution bills after every decennial census.

Redistribution is governed by a statutory constitutional

principle. The representation of Quebec is fixed at sixty-five

members, and each province is assigned ' such a number of

members as will bear the same proportion to the number of its

population (ascertained by the census) as the number sixty-five

bears to the population of Quebec so ascertained '.^ No
qualifications for membership were laid down in 1867. At

present ' any British subject, male or female, who is of the full

age of twenty-one, may be a candidate at a dominion election '.

Those guilty of corrupt and illegal practices, government con-

tractors, holders of certain public offices, persons in the paid

employment of the government, and members of the provincial

1 British North America Act, 1867, s. 51. See speeches by Laurier and

Sir Robert Borden on this principle, House of Commons Debates, March 31,

1903, February 10, 1914.

c c
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legislatures are ineligible. Legislation exempts from these

disabilities ministers of the crown, members of the military,

naval, or air forces on active service, shareholders in companies

having government contracts other than for building public

Works, and militia officers or militia men receiving no emolument

from the public purse other than those prescribed by legislation

governing the militia.^ All members receive an indemnity for

feheir services and are allowed their travelling expenses.

The electoral districts or ridings are determined by the

federal parliament. In the Quebec resolutions this power was

left to the provincial legislatures.^ Macdonald, however, noted

this as ' an obvious blunder ' and a ' mistake '.^ It was rectified

at the Westminster conference.* It appeared as a federal power

in all drafts of the British North America Act, and was finally

embodied in the constitution of 1867.^ For many years it was

a source of bitter controversy, as gerrymandering the con-

stituencies by means of a straight party vote went on on a

considerable scale. In 1893 the liberal convention at Ottawa

committed the party to non-partisan redistribution.® In 1903

this pledge was redeemed. Laurier in introducing a redistribu-

tion bill added no electoral schedules. He promised, if the

opposition would accept the measure, to refer it after the

second reading to a special committee composed of seven

tnembers, on which the opposition would be represented by

three selected by themselves.^ In 1914 Sir Robert Borden

brought in necessary legislation and followed the plan adopted in

1903.S Both parties have accepted the principle of a larger unit

for urban than for rural ridings.

" 110 & 11 George V,c. 46 (July 1, 1920), ss. 38, 39.
^ Pope, Confederation Documents, p. 42.

^ Macdonald to Tupper, November 14, 1864, Pope, Correspondence of

Sir John Macdonald, pp. 14 ff.

"* Pope, Confederation Documents^ p. 127. ^ Ibid., pp. 141 ff.

^ Report of the Ottawa Liberal Convention, p. 129.

' House of Commons Debatesf March 31, 1903.

8 /feiU, February 10, 1914.
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The history of the dominion franchise is interesting* The

power to determine it was left to the federal parliament, but

until exercised it was provided that the electoral laws of the

provinces should hold good in this connexion in the federal

area. When the Act of 1867 was passed Algoma was a territory,

and it was laid down that the franchise should be given in it

to every male householder of full age. On the other hand, in

the five general elections held between 1867 and 1882 members

of the house of commons were elected on the provincial

franchises. Macdonald never liked this method. ' It is impos-

sible ', he wrote, ' that the elective franchise should be at the

mercy of a foreign body.' ^ Before 1885 he introduced several

abortive bills establishing a dominion franchise. In that year

he succeeded in carrying a measure creating a federal franchise

based on property. Of the seven provinces which composed

Canada in 1885, all except Quebec and Nova Scotia had intro-

duced by legislation manhood suffrage. Macdonald, however,

objected to this principle. In addition he stated that it was

contrary to first principles that the members of the federal

parliament ' representing the people in a dominion sense

'

should not have control of all reforms and changes in representa-

tion. He objected to the provincial laws as wilfully partisan

which excluded men on the pay roll of the federal government

from the franchise.^ Uniformity and the desire to enfranchise

the servants of the dominion were thus emphasized as the

reasons for change. The liberals attacked the measure from

other angles. Firstly, they considered that appointments under

the Act would add considerably to the government's patronage

and open up possibilities of abuse. Secondly, the Act called for

enormous expenditure in annual revisions. The government,

indeed, was forced to pass legislation suspending the clauses

1 Macdonald to Brown Chamberlin, October 26, 1868, Pope, Correspondence

tof Sir John Macdonald, p. 75.

'^ See his speech, House of Commons Z)e&afes, April 16, 1B85.

C C 2
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making these revisions compulsory. Thus another grievance

was added, as many ' young voters entitled to the franchise

had in numerous instances been prevented from exercising their

natural rights '. Thirdly, the franchise was less liberal than

that which existed in most of the provinces.^ When the

liberals came into power they reverted to the older plan,

but care was taken that no one, otherwise qualified as an

elector, should be disqualified from voting at a federal election

because of employment in the federal or provincial public

service.

Under dominion legislation the provincial voters lists are now
used. All British subjects by birth or naturalization, irrespec-

tive of sex, of full age, and not being Indians ordinarily resident

on an Indian reservation, are qualified to vote. They must

have resided in Canada twelve months, and in the electoral

division where they seek to vote two months immediately

preceding the issue of the writ of election. Indians fulfilling

these conditions who have served with the Canadian forces are

enfranchised. Judges appointed by the governor in council,

the chief electoral officer of the dominion, persons disfranchised

fqr corrupt and illegal practices, criminal prisoners, inmates of

asylums and public charitable institutions, persons disquaUfied

in provincial elections on account of race except those who
served in the late war with the Canadian forces, returning

ofiicers—except in case of an equality of votes—and election

clerks are disqualified.^

Every house of commons can continue for five years and no

longer unless previously dissolved by the governor-general

acting on ministerial advice. The arrangements for a new
election are in the hands of the chief electoral officer, who acts

in each riding through a returning officer. In addition to the

general oversight of an election, the latter is responsible for

^ Report of Ottawa Liberal Convention, p. 122.

2 10 & 11 George V, c. 46, ss. 29, 30, 31, 32 (Dominion Elections Act, 1920).
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seeing that candidates have consented to nomination and have

made deposits of two hundred dollars each. All official election

expenses are a charge on the dominion. The deposit is returned

to the successful candidate, while his opponents forfeit theirs

unless they obtain a number of votes equal to one-half the

number of votes polled in favour of the candidate elected.^

The proceedings of the house oi commons are governed

partly by the constitution and partly by rules or customs based

on British precedents. The former provides that the commons

can elect their own speaker, who shall not vote unless on a tie,

that the presence of twenty members including the speaker

shall form a quorum, that a member can address the house in

English or in French,^ and that a majority of voices shall decide

a motion. The latter cover the convention that the speaker

elected must be approved by the crown. To them can also be

assigned the custom of the speaker's demand for ' the ancient

and undoubted rights and privileges of the commons ' and the

assertion of the independence of the house by reading a dummy
bill, which has no reference to the cause of smnmons in the

royal proclamation convening parliament or to the business to

which parliament's attention is drawn in the speech from the

throne. Local usages have grown up in relation to the offices

of speaker and deputy-speaker. It is practically a working

principle that, when a political party holds office during several

parliaments, if the speaker in one parliament is of British origin,

the next one shall be a French-Canadian. By a regulation of the

1 Ibid., s. 40.

^ Under the British North America Act of 1867 French or English may be

used in the parhaments of Canada and of Quebec ; the records and journals

of these must be printed in both languages, and either may be used in any

court established under the Act or in the courts of Quebec. Under this

enactment the Acts of Canada and Quebec are printed in both languages as

well as all papers, &c., issued by the dominion parliament. The same

provision was inserted in the Act creating Manitoba (38 Victoria, c. 3, s. 23,

Kennedy, op, cit., pp. 689 ff.), but was repealed by provincial legislation in

1890 (53 Victoria, c. 14).
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house, the speaker and the deputy-speaker cannot be of the

same race. Indeed, appointments to all offices, great and small,

both in the senate and in the house of commons, are made as

a rule in relation to racial differences. There is also an innova-

tion at Ottawa which is a marked departure from British

custom. The leader of the opposition, who has been elected by

his party, holds an office known to law and is paid a statutory

salary in addition to his sessional indemnity.^

Only two of the provincial parliaments are bi-cameral—those

of Nova Scotia and Quebec. The legislative council of Nova

Scotia consists of twenty-one members nominated by the

lieutenant-governor in council, and holding office during

pleasure. No one can be a member who sits in the federal

parliament or holds certain provincial offices, or who is legally

declared to be disqualified under the laws of Canada for member-

ship of the federal house of commons. Absence for two sessions

without the consent of the lieutenant-governor in council vacates

a seat. The federal rules in relation to finance bills govern

procedure. The legislative council of Quebec consists of twenty-

four members holding office for life and appointed by the

lieutenant-governor by instrument under the great seal of the

province. Each member represents one of the twenty-four

divisions of the province. The regulations governing qualifica-

tions and legislation are similar to those relating to the senate

of Canada. In neither province is there any provision for

deadlock, or for the adjustment of differences between the two

chambers. The dominion government could not interfere. On
two occasions when difficulties arose in Nova Scotia, the colonial

office refused to recommend imperial legislation as the province

possessed the right to change its constitution. ^ In 1890 the

government of the same province attempted to abolish the

^ Revised Statutes of Canada (1906), c. 10.

^ Cfi dispatch from Lord Ripon, December 3, 1894, House of Assembly

Journals, Nova Scotia (1894), Appendix No. 17.
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upper house, and failing in this object they only appointed

members who gave a pledge to consent to the abolition. These

members supported government measures, but developed

scruples about their consent to their own destruction. In

Ontario and British Columbia no second chamber has ever

existed. In New Brunswick it was abolished by the method

tried in Nova Scotia, an Act being passed bringing it to an end

at the close of the session of 1892.^ In Prince Edward Island

the upper house was elective from 1862 onwards. In 1893 it was

aboHshed under a local Act, or rather it was merged in the

assembly. Part of the members of the one assembly are elected

on a property franchise and part on adult suffrage.- Manitoba

was organized as a province with a bicameral legislature, the

upper house consisting of a limited number of nominated

members. It was abolished in 1876.^ The new provinces.

Alberta and Saskatchewan, were created with a single chamber

^nly.

It would be impossible to examine in detail the composition

and procedure connected with the nine provincial houses of

assembly. In most provinces adult suffrage prevails. In Nova

Scotia and Quebec there are small property, income, or rental

qualifications. The disqualifications for voting are analpgou^

to those obtaining at federal elections, but in Manitoba ther^

are certain literary qualifications, and in Saskatchewan and

British Columbia there are racial disqualifications. The rules

governing membership of the provincial assemblies are on the

whole similar. In addition to the common disqualifications, no

one who is a member of the dominion parliament or of another

legislative assembly can sit, and clergymen are ineligible in

Prince Edward Island. Members are paid in all the provinces.

A provincial legislature has the exclusive power to alter the

,
1 54 Victoria, c. 9 (N^w Brunswick).
2 56 Victoria, c. 21 (Princ^ Edward Island).

. ,^

.? 39 Victoria, e. 28 (Manitoba).
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constitution of the province, but this power does not extend to

tJio office of lieutenant-governor because he represents the

crown. On the other hand, a provincial legislature may increase

the powers and duties germane to the office.^ The general

power, outside this limitation, is not free from obscurities. It

cannot be exercised in the widest sense, otherwise it might be

used to destroy the federation.^ It would also appear that

a province has not the power to legislate by the initiative and

referendum. ' Legislature ', as used in the British North

America Act of 1867, connotes a representative house, and the

power granted to a province of amending its constitution does

not include such an absolute change in the provincial constitu-

tion as would destroy the nature of the legislature and give the

legislative power to those possessed of the provincial franchise

who are not a ' legislature ' within the meaning of the constitu-

tion.f The privy council raised more technical objections, as

such proceedings appeared to affect vitally the office of

lieutenant-governor.*

The privileges of the Canadian legislatures are on a clear

foundation. The extraordinary privileges of the British house

of commons are part of the lex et consuetudo parliamentiy and

can only be claimed by Canadian legislatures under statutory

enactment. When this legislation validly takes place there is

no ambiguity. The privileges of the dominion parliament are

governed by the British North America Acts of 1867 and of

1875,® the latter of which gives the Canadian parliament power

1 Attorney-General for Canada v. Attorney-General for Ontario (1890), 20
Ontario Reports, 222.

2 Cf. Ramsay J. in ex parte Dansereau, 19 L. C. J. 210, 224-5.
^ Re Initiative and Referendum Act, 1916, 27 Manitoba Law Reports, 1.

* Re Manitoba Initiative and Referendum Act, [1919] A. C. 935 ; 35 Times

Law Reports, pp. 630 ff.

^ Kennedy, op, cit., pp. 667, 695. The Act of 1875 was passed because in

1868 and in 1873 dominion legislation had conferred powers on committees

to examine witnesses oh oath, a privilege not possessed by the imperial

parliament in 1867 {Canada Sessional Papers, 1876, No. 45).
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to bring its practice into line with contemporary practice in the

British parhament. In the provinces after federation legislation

conferring privileges met with varying success at the hands of

the dominion cabinet. There was a tendency for the minister of

justice to consider such legislation ultra vires^ but there was no

consistency of treatment. The matter was finally settled in

1896, when the judicial committee of the privy council laid it

down that, as the powers of the legislatures at federation were

continued, among which was full authority to enact such laws

as they pleased on the subject of their privileges, provincial

legislation in this connexion was vaHd. They also held that the

power was competent under the constitutional authority

granted the provinces to change their constitution.^ All the

provinces have laid down their parliamentary privileges by

legislation, which is now beyond dispute.

Canada does not possess a system of federal courts such as

exists in the United States. The constitution, however, makes

provision for the creation of such a system by the parliament

of the dominion. The provinces have exclusive power to

constitute and to organize courts for provincial purposes of

both civil and criminal jurisdiction. The provincial legislatures

can regulate the procedure in civil matters. The dominion

parliament may impose new duties upon existing provincial

courts, and may give them new powers in the matter of subjects

not assigned exclusively to the provinces. The constitution

provides that the judges of the superior, district, and county

courts in the provinces must be paid by the dominion, and their

appointment must lie with the governor-general, subject to

certain regulations connected with the provincial bars and to

the exclusion of the probate courts of the Maritime Provinces.^

^ Fielding v. Thomas, [1896] A. C. 600.
2 There has been much irritation between the dominion and the provinces

owing to attempts by the latter to regulate certain judicial appointments.
See inter alia an important report of Sir John Thompson in Provincial Legisla-

tion, 1867-95, p. 538 and in Lefroy, Legislative Power in Canada, pp. 140 ff.

I
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The provincial courts deal with all matters of litigation under

federal and provincial law. They also hear election petitions

and have jurisdiction in cases of controverted elections. They

have also imposed on them the duty of giving opinions on the

constitutionality of Acts for the guidance of the provincial

executives, and from these opinions no appeal lies to the supreme

court of Canada, not even by provincial legislation.^ Criminal

law and criminal procedure are controlled exclusively by the

federal government.

The tenure of judicial office is regulated by law. The judges

of the superior courts hold office during good behaviour, and

they can only be removed by the governor-general on address

of the senate and house of commons.^ Their salaries do not

depend on annual votes, but are placed on the civil list. The

same terms of tenure are applied to judges of the supreme court

by Canadian legislation.^ County court judges hold office

during good behaviour and residence in their respective juris-

dictions. The governor-general in council can, however, remove

them for misdemeanours, incapacity, failure in the performance

of duty owing to age, ill health, or any other cause. The circum-

stances leading up to a possible removal must be fully inquired

into after due notice given to the judge concerned, who must be

afforded an opportunity to be heard, to cross-examine witnesses,

and to bring in evidence on his own behalf. If he is removed,

the order in council covering such removal, the correspondence,

reports, and evidence, must be laid before parliament within the

first fifteen days of the next session.*

, There are only two federal courts in Canada—the supreme

court and the court of exchequer and admiralty. The latter

deals with patents, trade-marks, and such-like, and has an

original jurisdiction in revenue cases concurrent with the

; ^ Union Colliery Company y. Attorney-Generalfor British Columbia, 27 S. C. R.
63T; See, however, p. 399, note,

-v? British North America Act, 186T, ss. 99, 100.

3 Revised Statutes of Canada (1906), c. 139, s. 9. * Ibid., e. 138, s. 28.
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provincial courts, and to it alone belong cases against the crown

and petitions of right in the federal area. The former consists

of a chief justice and five puisne judges, and possesses an

appellate jurisdiction, criminal and civil, throughout Canada.

There is no court of criminal appeal similar to that in England,

but questions of law arising in a criminal trial may be reserved

and brought before the provincial court of appeal, and if that

court is not unanimous, the person convicted may appeal to the

supreme court of Canada. In civil cases an appeal lies, generally

speaking, to the supreme court from all final judgements of the

highest courts of final resort. This appellate jurisdiction varies

in connexion with different provinces and is governed by

federal legislation. The federal parliament has the power to

allow appeals to the supreme court from provincial judgements

and courts even though such judgements are not final and such

courts not courts of final resort.^ Provincial legislation cannot

interfere with the jurisdiction granted by federal legislation

to the supreme court. No province can prevent appeals in all

cases from the provincial courts, if the federal parliament has

not itself limited the right of appeal.^ Nor can a provincial

legislature grant powers of appeal where such are limited by

federal authority. The supreme court has also an appellate

jurisdiction in cases of controverted elections, and from its

decisions in such cases the privy council will not receive appeals.^

The governor-general in council has the power to obtain opinions

by direct answers from the supreme court on any question of law

or fact. The answers are not binding on the governor-general

in council, nor on Canadian judges in any specific cases, but

they are treated as final judgements for purposes of reference

to the privy council.

An anomalous situation exists in connexion with divorce. At

^ UAssociation St. Jean-Baptisie de Montreal v. Brault^ 31 S. C. R. 172. Cf.

Bevised Statutes {1906), c, 1S9, ss. 38, 4>0.

^ Crown Grain Company Limited v. Day, [1908] A. C. 504.
" Theberge v. Laudry, 2 App. Cas. 102. «
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federation the exclusive right of legislating in matters of

divorce was conferred on the federal parliament, but the powers

to grant divorce already belonging to certain of the provinces

were not abrogated. As a consequence, the courts of Nova

Scotia, New Brunswick, and British Columbia continued to

possess such jurisdiction, being already vested with it before

entering federation.^ There was a general opinion that none of

the other provinces possessed such rights. In order to destroy

inequahties it seemed reasonable that the federal legislatm'e

should create uniformity. Quebec, however, proved hostile,

and as no government appeared anxious to create a situation

which would antagonize that province when there was another

way out, the plan was adopted of granting divorces by federal

legislation. The senate investigates appUcations and the house

of commons accepts their decisions as a rule, without however

siKrendering its rights to review or to reject them. Recently

this arrangement has received a rude shock. It now appears

that the courts of Manitoba, Alberta, and Saskatchewan possess

a jurisdiction in divorce.^ There thus arises the curious situation

that citizens of Quebec, Ontario, and possibly Prince Edward

Islauid ^ who wish to begin divorce proceedings must resort to

the cumbersome and expensive method of federal legislation. In

a recent debate on a private member's bill, the late government

approved the suggestion of a regular federal system of divorce.

The approval is interesting, as Quebec would imdoubtedly

oppose legislation. It might be possible for the federal parha-

ment to exclude Quebec from the scope of such a system, as it

would appear constitutional to pass a locally restricted dominion

^ For the settling of doubts concerning British Columbia, see Watts v.

Attorney-General for British Columbia^ [1908] A. C. 573*
* See Board v. Board, [1919] A. C. 956 ; Walker v. Walker, [1919] A. C.

947.

» Under a statute of Prince Edward Island, 5 William IV, c. 10 (1836), the

lieutenant-governor and coimcil have jurisdiction in all matters of marriage

and divorce. The power has long been disused.
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law.i However, even if Quebec abstained from opposing such

a measure, those citizens of Quebec who did not accept the

general principles governing Quebec's antagonism would be left

under severe disabilities. At present there seems no available

solution to the difficulties.

The crown has an undoubted prerogative right to hear appeals

from the courts of the dominion. Before 1844, a colonial Act

could bar that right, but when it became statutory in that year,-

it seems clear that the only method of barring it at present is by

an Act of the imperial parliament or by a local Act passed with

imperial approval. A Canadian Act purports to bar the right

in criminal cases.^ It may bar the prerogative, but certainly it

cannot bar the statutory right of appeal. Appeals lie direct to

the privy council from the supreme court of Canada and from

the higher provincial courts. There are no appeals as of right

from the supreme court, but an appeal lies in every case by

special leave. In the provinces appeals are governed by special

leave or are as of right, the latter being regulated by rules laid

do^vn in orders in council or in local Acts. In 1909 Ontario

proposed to hmit appeals both to the supreme court and to the

privy council. Appeals as of right to the latter were to disappear,

and special leave was only to be granted in constitutional cases

and cases of financial or political importance. The attorney-

general pointed out that the province could not limit appeals

to the supreme court, and that the privy council was not anxious

to encourage them to London. The Act passed ^dthout the

proposed clauses. It would appear that a colonial legislature

can constitutionally bar the prerogative right, but not the

^ ' Divorce ' being an enumerated power exclusively granted to the domi-

nion, it seems clear that the dominion could pass a law in relation to it of

restricted scope, either on the analogy of special or private bill legislation, or

as being for the ' peace, order, and good government of Canada '. See McCuaig

and Smith v. Keithy [1878] 4 S. C. R. 648 : and A. B. Keith (?) in Journal of
the Society of Comparative Legislation^ vol. xvi, p. 90.

a 7 & 8 Victoria, c. 69 (Judicial Committee Act, 1844).

3 51 Victoria, c. 43 (Revised Statutes, 1906, c. 146).
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statutory right of appeal to the judicial committee under the

Act of 1844. In 1920 somewhat similar proposals were mooted,

also in Ontario, but were dropped.^ On the other hand, the

privy council is trying to curtail its Work in Canadian cases.

It has declined to receive criminal appeals, though it has a legal

right to receive them, refusing to admit an appeal on behalf of

the rioters recently condemned at Winnipeg.^ It is hard to form

an adequate estimate of Canadian opinion on this matter.^ As

an abstract question there is as much to be said for appeals

as against them. At the imperial war conference of 1918,

Sir Robert Borden ventured to suggest that Canada would like

to see appellate courts reduced and that the dominion should

decide its own constitutional questions. His ideas were naturally

influenced by the growing status of Canada, but how far they

had public opinion behind them it is hard to say.^ There is

a certain implication of inferiority in the perpetuation of the

judicial committee as the final court of appeal, and the fact that

the high court of Australia has dealt with difficult questions in

a manner not unworthy of judicial traditions seems to point to

a future when Canada might reasonably hope normally to make

its own supreme court supreme in reality. On the other hand,

arguments for retention based on the calm aloofness of the

committee or on the rights of a British subject to seek justice

from the crown are rather unconvincing. The former in the

final analysis cast grave aspersions on the whole Canadian

judiciary, and the latter recall only the rich corporation and

^ Keith, Journal of Society of Comparative Legislation, vol. xvi, p. 218.

2 Russell V. Rex {The Times, June 22, 1920).

3 See, however, W. E. Raney, ' Nations within the Empire ' (Canadian

Magazine, February 1921, pp. 291 ff.), and C. H. Tupper, * The Position of

the Privy Council * (Journal of Comparative Legislation, 3rd series, vol. iii,

pt. iv). The benchers of the Law Society of Upper Canada interviewed the

attorney-general for Ontario (W. E. Raney) on March 8, 1922, to protest against

a proposed measure limiting appeals (Toronto Star, March 8, 1922).

^ Parliamentary Papers, Cd. 9177. In 1919 Lord Haldane remarked that

even in topics tiffectirig the constitution it was desirable that they should

come before the supreme court of Canada before being brought to London
for argument (Manitoba Initiative and Referendum Case).
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forget the penurious suitor. It has been suggested that the

pecuHar privileges of Quebec within the federation make the

right of appeal an excellent safeguard against racial strife and

passion. In South Africa, however, there is much opportunity

for similar eventualities, and while there is a constitutional

right of appeal from the appellate division of the supreme court,

the privy council has laid down the principle that only in cases

of the greatest moment will it entertain appeals.^ The right has

thus assumed only theoretical importance. Whatever the future

in Canada, it must not be forgotten that the judicial committee

has given the Canadian constitution its most abiding forms.

[Authorities.—A. B. Keith, Responsible Government in the Dominions

(3 vols., Oxford, 1912) ; Imperial Unity and the Dominions (Oxford, 1916) ;

Dominion Home Rule in Practice (Oxford, 1921) ; Selected Speeches and Docu-

ments on British Colonial Policy, 1763-1917 (Oxford, 1918) are standard

authorities. The British North America Acts, 1867-1915, are in Kennedy,
Documents of the Canadian Constitution, 1759-1915 (Oxford, 1918). For legal

interpretations see A. H. F. Lefroy, Legislative Power in Canada (Toronto,

1898) ; Canada's Federal System (Toronto. 1913) ; A Short Treatise on Cana-

dian Constitutional Law (Toronto, 1918) ; and The Correspondence and Reports

of the Minister of Justice and Orders in Council upon the subject of Dominion

and Provincial Legislation, 1867-1906. The federal and provincial parliaments

issue their own ' Rules of Procedure '. There is no adequate modern book

on the government of Canada. Sir John Bourinot, How Canada is governed

(Toronto, 1895), and W. R. Riddell, The Constitution of Canada (New Haven,

1917), are useful for general purposes. The former's Parliamentary Procedure

and Practice in the Dominion of Canada (ed. Flint, Toronto, 1903) is valuable.

The second part of E. Porritt, The Evolution of the Dominion of Canada
(Yonkers*on-Hudson, 1918) is serviceable. Lord Bryce, Modern Democracies,

vol. i (London, 1921) contains an interesting study of Canadian government.

The Report of Sir George Murray on the Public Business of Canada (November

30, 1912) and The Senate's Report on the Machinery of Government (July 2, 1919)

are documents of importance. There is a good short summary of Canadian

government as organized in April 1890 in House of Commons Papers (1890),

194, pp. Off. For the withholding of royal assent, see House of Lords Papers

(1894), 196.]

1 Whittaker v. The Mayor and Councillors of Durban, [1920] 36 Times Law
Reports, 784.

Note.—On June 14, 1922, the dominion parliament amended the Supreme
Court Act to allow appeals to the supreme court of Canada from opinions
pronounced by the highest court of final resort in any province on any matter
referred to it for hearing or consideration by a lieutenant-governor in council,

provided that such opinions are declared by provincial statutes to be judge-
ments of such courts of final resort and that appeals shall be therefrom as
from judgements in actions.



CHAPTER XXIII

THE NATURE OF CANADIAN FEDERALISM

Suggestions looking towards some form of union among the

provinces of British North America are frequent in Canadian

history from 1784, when the idea was first mooted by Lieutenant-

Colonel Morse,^ to the eve of 1867. Little, however, of the

nature of the suggested union can be gained from a study of the

extant proposals. If we except the abortive Act of Union ^ for

Upper and Lower Canada in 1822, no one except Chief Justice

Smith seems to have worked out a scheme in any detail,^ and his

proposals are so vague that it is impossible to decide whether

he had in mind a legislative union, a confederation, or a federa-

tion. John Beverley Robinson ^ desired to unite the provinces

by ' giving them a common legislature and erecting them into

a kingdom '. The phrase seems to point to a legislative union,

and this assumption is strengthened by the emphasis which

Robinson laid on the fact that the new government would be

clearly distinguished from the republican institutions of the

United States. There was, however, no political discussion,

no examination of the nature and essence of the scheme.

With Lord Durham we are in a clearer atmosphere, and he at

least defines his terms :
' Two kinds of union have been pro-

posed—federal and legislative. By the first the separate

legislature of each province would be preserved in its present

form and retain almost all its present attributes of internal

legislation, the federal legislature exercising no power save in

1 Canadian Archives Report (1884), p. liii.

2 Kennedy, op. cit., pp. 307 ff. ^ j^^-^.^ pp. 203 ff.

* Quoted in Egerton and Grant, op. cit., p. 147. Cf. Sewell and Robinson,

Plan for a General Legislative Union of the British Provinces in North America

(London, 1824).
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those matters which may have been expressly ceded to it by the

constituent provinces. A legislative union would imply a com-

plete incorporation of the provinces included in it under one

legislature, exercising universal and sole legislative authority

over all of them in exactly the same manner as the parliament

legislates alone for the whole of the British Isles.' ^ By a

' federal union ' Durham meant the creation of a central govern-

ment to which the constituent provinces would delegate certain

powers. In other words, the national government would be

a delegation from the provincial governments for the carrying

out of certain specific purposes. Such a conception raises the

question, Can such a government be called ' a federal govern-

ment ' ? This question must be discussed at this point, because,

as will appear later, such a discussion is germane to any con-

sideration of the debates in the parliament of Canada in 1865.

Without examining the nature of political unions in the

ancient world, on which historians and jurists differ, in American

history such a union as that proposed by Lord Durham appears

to have been called a confederation. ' The perpetual Confedera-

tion ' of Massachusetts, Connecticut, Plymouth, and New Haven

(1643-84), and Franklin's ' Draft for Union ' in 1754, are cases

in point.2 In both cases the general or national government

was a delegate. It existed on sufferance of creating principles.

The best illustration, however, is found in the Articles of con-

federation proposed in 1777 and ratified in 1781. Owing their

immediate origin to the necessity for military union, they have

in addition behind them a political philosophy based on

experience. The earliest signs of democratic tendencies in

North America are to be found in local government. Here

was the pregnant school of political training. As a consequence

it is not surprising to find a mistrust of a strong central govern-

ment running through the whole conception of the union. The

^ Report, vol. ii, p. 304 (ed. Lucas).
2 Macdonald, Select Charters, vol. i, pp. 94 ff.

Dd
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unifying machinery created for the purposes of the revolutionary

war was not only weak in those aspects known to every school-

boy, but was deliberately made a delegation from states

which retained, not theoretically but actually, their political

sovereignty. A clear-cut relation of principals and delegate

was set up, such a scheme of government being known as a con-

federation. In other words and in legal language, the national

government was not sovereign, nor was it endowed with plenary

powers within its sphere. It was, as Robert Morris, superin-

tendent of finance for the Thirteen Colonies in 1781-4, said,

' a government whose sole authority consists in the power of

framing recommendations '. When Hamilton proposed the

conference at Philadelphia which framed the constitution

of the United States, it was with the idea of creating ' an

adequate federal government '. The new government which

took the place of that under the Articles of confederation was

not the agent of the states. It springs, in theory and in state-

ment at least, from the people, and over them within its sphere

it has sovereign and plenary power. Allowing that the conven-

tion was called merely to revise the confederation and allowing

that the general tone of the convention pointed to something

quite different from the constitutional theory superficially

found in the written document and elaborated by the supreme

court, the fact remains that the convention created something

new—a federation—as James Wilson of Pennsylvania saw at the

time.^ This is the view taken of the constitution by the courts.

A federation may originate historically in many ways ; but once

the federation is formed the current of historical and legal opinion

is that the central and the provincial or state governments have

co-ordinate authority. Nor does the fact that the powers given

to the national government may be specifically enumerated,

and the residue of undefined powers may be reserved to the

states or to the people, enter into the discussion. To the un-

^ Elliot's Debates^ vol. i, p. 119 ; vol. ii, p. 440.
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critical student the fact might point to delegation. But a federal

government is created for national purposes and for the under-

taking of international obligations ; and if those purposes are to

be carried out and those obligations enforced—as they could not

be under a confederation^—then the national government must-

be endowed with the plenitude of sovereignty within its sphere.

That sphere may be defined, or implication may widen its defini-

tion, because of the ' incidental and instrumental powers ', as

Judge Cooley said, necessary to its effectual functioning, but defi-

nition or non-definition is immaterial. Finally, in this connexion,

it is significant that, when the civil war arose to test the nature

of the American constitution, the Southern States called them-

selves ' the confederate States of America '. Their actual con-

stitution may not point to either looseness of union or to weak-

ness of co-operation. Military success alone could finally have

tested it ; but they deliberately chose a name for their political

organization pointing to the loosely cemented regime before the

creation of the United States, and their army was known as the

' confederate army ' as distinguished from ' the federal army

of the United States '.

When we come to consider the unification of the provinces of

British North America, the first thing which strikes us in the

documents is the mixed and confused use of terms. In the con-

fidential memorandum ^ drawn up in 1864, which was the basis

for the coalition ministry pledged to carry out the unification,

' federal principle ',
' federal union ', and ' confederation ' are all

used to describe the political scheme which brought conserva-

tives and liberals together. The inexactitude of the phraseo-

logy might be put down to lack of political training were it not

for the fact that, during the debates ^ on the Quebec resolutions

in the parliament of Canada in February 1865, ' federation
'

and ' confederation ' seem to have been deliberately used to

^ Pope, Memoirs of Sir JohnA.Macdonald^vol.i, p. 344. See above, pp. 295-6.

^ Parliamentary Debates on the Subject of the Confederation of the British

North American Provinces (Quebec, 1865).

D d 2
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confuse the issue. It is clear that there was a certain amount of

camouflage. Macdonald's attitude can be judged from two

quotations, taken widely apart, from his speech of February 6 :

' The conference having come to the conclusion that a legisla-

tive union, pure and simple, was impracticable, our next attempt

was to form a government upon federal principles, which would

give to the general government the strength of a legislative and

administrative union, while at the same time it preserved that

liberty of action for the different sections which is allowed by

a federal union.' ^ ' We . . . strengthen the central parliament

and make the confederation one people and one government,

instead of five peoples and five governments, with merely a

point of authority connecting us to a limited and insufficient

extent . . . this is to be one united province with the local

governments and legislatures subordinate to the general

government and legislature . . .
.' ^

In the first quotation, ' federal ' is used when the ' liberty ' of

the provinces is referred to ; in the second, ' confederation '

—

the designation historically connected with loosely organized

unions—is used when the real nature of Macdonald's proposals

is referred to. That real nature was nothing else than a thinly-

veiled legislative union—a ' federation ' or a ' confederation
'

(Macdonald did not care what it was called)—in which the pro-

vinces should be merely municipal agents of the national

government. It is not without significance that in the title of

the official debates the word ' confederation ' appears. The

object was to carry the proposals. It remained for the astute

mind of Antoine Dorion to challenge the ambiguities :
' The

confederation I advocated was a real confederation giving the

largest powers to the local governments and merely a delegated

authority to the general government—in that respect differing

in toto from the one now proposed, which gives all the powers ta

1 Parliamentary Debates on the Subject of the Confederation of the British

North American Provinces (Quebec, 1865), p. 32. ^ Ibid., pp. 41 ff.
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the central government and reserves for the local govern-

ments the smallest possible amount of freedom of action.' ^

Dorion's clearness may have influenced the official title, and it

cannot have been entirely an accident that during the ministry

of Sir Wilfrid Laurier, who himself came from Dorion's cenacle,

provincial legislation was largely free from dominion inter-

ference, a matter which will be considered later in another

connexion.

For many years after 1867 the provinces held a subordinate

position as Dorion feared. Until the advent to power of the

liberal party in 1896, ' provincial rights ' had a small place in

conservative policy, dominated as it was by the personality

or memory of Macdonald. But, however much party politics

may have forced issues in constitutional law—a matter with

which we have no concern—there was a safeguard independent

of politics, of the opinions expressed or implied by the fathers

of Canadian unification, and of the fact that they had to be

content with an agreement which was but a skeleton and could

not embody Macdonald's real aims if it were to be accepted by

the provinces. That safeguard is found in the fact that the

privy council has always considered the British North America

Act as a British statute, has held that its interpretation must

begin from that point of view, and that all its parts must be

given their natural sense when read in conjunction. As a con-

sequence, and without for the moment considering the light

which that interpretation has thrown on the nature of the

Canadian constitution, we have been saved from much emotional

challenge, from the so-called invasion of sacrosanct instruments,

and from any attempt to confine interpretations within a pre-

conceived Canadian notion of the essence of the Canadian

system. These facts are neither academic nor legal. They are

of practical importance. Canada has accepted the principle :
^

but it has been rejected by the high court of Australia, of which

1 Ibid., p. 250. 2 Abbott v. City of St. John, 40 S. C. R. 595.
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the majority tends to believe in the immunity of instrumentali-

ties. There are thus grave clashes of interpretation, because the

Australian high court maintains that the Australian constitu-

tion cannot be subject to the ordinary rules governing a British

statute, which must be modified by the conception of the con-

stitution in the minds of the founders of the commonwealth.

The almost necessarily incomplete nature of the British

North America Act has resulted in a series of legal decisions on

which it is possible to found some idea of the nature of Canadian

federahsm. First of all, the dominion parliament is not a

delegation from the imperial parliament or from the provinces.^

It has full and complete powers within its reference. Secondly,

the provincial parliaments are not delegations from the imperial

parliament :
' When the British North America Act enacted

that there should be a legislature for Ontario, and that its

legislative assembly should have exclusive authority to make

laws for the province and for provincial purposes in relation to

the matters enumerated in sect. 92, it conferred powers not

in any sense to be exercised by delegation from or as agents

of the imperial parliament, but authority as plenary and

as ample within the limits prescribed by sect. 92 as the

imperial parliament in the plenitude of its power possessed and

could bestow. Within these limits of subjects and area, the

local legislature is supreme and has the same authority as the

imperial parliament or the parliament of the dominion.' ^

Thirdly, the provincial parliaments are not delegations from

the dominion parliament :
' The provincial legislature of New

Brunswick . . . derives no authority from the government of

Canada, and its status is in no way analogous to a municipal

institution, which is an authority constituted for purposes of

local administration. It possesses powers not of administra-

tion merely, but of legislation, in the strictest sense of that word

;

^ The Attorney-General for Canada v. Cain and Gilhula^ A. C. 542.

* Hodge V. The Queen, 9 App. Cases, 117.
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and, within the limits assigned by sect. 92 of the Act of 1867,

these powers are exclusive and supreme.' ^

From these interpretations it is clear (1) that the dominion

parliament is a sovereign parliament within the meaning of

section 91 of the Act of 1867, and in no sense a delegate,

related to the provinces as principals ; (2) that the provincial

parliaments are in no sense delegates either of the imperial

parliament or of the dominion parliament. Further light is

thrown on the matter by a famous passage in the judgement

delivered by Lord Watson in the last case :
' The Act of 1867

. . . nowhere professes to curtail in any respect the rights and

privileges of the crown or to disturb the relations then subsisting

between the sovereign and the provinces. The object of the

Act was neither to weld the provinces into one, nor to subor-

dinate provincial governments to a central authority, but to

create a federal government in which they should all be

represented, entrusted with the exclusive administration of

affairs in which they had a common interest, each province

retaining its independence and autonomy. ... As regards those

matters which by sect. 92 are specially reserved for provincial

legislation, the legislation of each province continues ... as

supreme as it was before the passing of the Act.'

A fourth conclusion emerges. The provinces remain ' inde-

pendent and autonomous '. They have not been destroyed.

They possess the executive power ' before confederation minus

the powers surrendered at confederation '.^ In all these cases

the court did not discuss the nature of that surrender. It

accepted the fact. It interpreted that fact, however, in the

sense of a federation and not of a confederation. The conclusion

we can come to seems to be that Canada is a federation in

essence ; that is, that the central national government is in no

sense a delegation ; that the provincial governments are in no
^ The Liquidators of the Maritime Bank of Canada v. The Receiver-General

of New Brunswick, [1892] A. C. 437.

2 Keith, Responsible Government in the Dominions, vol. i, p. 124.
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sense ' municipal ' ; and that national and local governments

exercise co-ordinate authority and are severally sovereign within

the sphere specifically or generically or by implication con-

stitutionally granted to them. This construction agrees with

the preamble of the British North America Act, ' Whereas the

provinces of Canada, Nova Scotia, and New Brunswick have

expressed their desire to be federally united,' however loosely

that preamble may originally have been constructed ; and it

seems to override any idea that Canada is a confederation. In

the incidences of construction—to which we shall return—the

federal conception may not be complete, but the essence seems

to be established.

Unfortunately, however, in an Australian case^ before the

judicial committee of the privy council in 1914, Lord Haldane

made some remarks which appear to contradict views previously

laid down and to reopen the whole question. It is well to quote

him at length. During the pleadings he said :
' With deference

to a great many people who talk on platforms just now of the

'' federal system ", in Canada there is no federal system.

What happened was this : An Act was passed in 1867 which

made a new start and divided certain powers of government,

some being given to the parliament of Canada, and some to the

parliament of the provinces. The provinces w^ere created de

novo. The provinces did not come together and make a federal

arrangement under which they retained their existing powers

and parted with certain of them and an imperial statute has

got to ratify the bargain ; on the contrary, the whole vitality

and ambit of the Canadian constitution was a surrender, if

you like, first, and then devolution. . . . The meaning of a federal

government is that a number of states come together and put

certain of their powers into common custody, and that is the

federal constitution in Australia, but in Canada not at all.' ^ In

^ Attorney-General for the Commonwealth of Australia v. Colonial Sugar
Refining Co., Ltd,, [1914] A. C. 237. ^ 30 Times Law Reports, p. 205.
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the judgement he said :
' But there remains a question -which

goes to the root of the controversy between the parties. Were

the Royal Commissions Acts intra vires of the commonwealth

parliament ? This is a question which can only be answered

by examining the scheme of the Act of 1900, which established

the commonwealth constitution. About the fundamental

principle of that constitution there can be no doubt. It is

federal in the strict sense of the term, as a reference to what was

established on a different footing in Canada shows. The British

North America Act of 1867 commences with a preamble that the

then provinces have expressed their desire to be federally united

into one dominion with a constitution similar in principle to

that of the United Kingdom. In a loose sense the word
'

' federal

may be used, as it is there used, to describe any arrangements

under which self-contained states agree to delegate their powers

to a common government with a view to entirely new constitu-

tions, even of the states themselves. But the natural and

literal interpretation of the word confines its application to

cases in which these states, while agreeing on a measure of

delegation, yet in the main continue to preserve their original

constitutions. Now, as regards Canada, the second of the

resolutions passed at Quebec in 1864, on which the British North

America Act was founded, shows that what was in the minds

of those who agreed on the resolutions was a general govern-

ment charged with matters of common interest, and new and

merely local governments for the provinces. The provinces were

to have fresh and much-restricted constitutions, their govern-

ments being entirely remodelled. This plan was carried out

by the imperial statute of 1867. By the 91st section a general

power was given to the new parliament of Canada to make laws

for the peace, order, and good government of Canada without

restriction to specific subjects, and excepting only the subjects

specifically and exclusively assigned to the provincial legisla-

tures by sect. 92. There followed an enimieration of subjects
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which were to be dealt with by the dominion parhament, but

this enumeration was not to restrict the generahty of the power

conferred on it. The Act, therefore, departs widely from the

true federal model adopted in the constitution of the United

States, the tenth amendment to which declares that the powers

not delegated to the United States by the constitution nor pro-

hibited to it by the states are reserved to the states respectively,

or to their people. Of the Canadian constitution the true view

appears, therefore, to be that, although it was founded on the

Quebec resolutions and so must be accepted as a treaty of

union among these provinces, yet when once enacted by the

imperial parliament it constituted a fresh departure, and

established new dominion and provincial governments with

defined powers and duties both derived from the Act of the

imperial parliament which was their legal source.'

Lord Haldane's 3tatements can be broken up and considered

under several heads. First, he defines a federal state as one in

which ' states, while agreeing to a measure of delegation, yet in

the main continue to preserve their original constitutions '

—

' a federal arrangement under which they retained their existing

powers and parted with certain of them '. It cannot but be a

surprise to constitutional students to find a federal constitution

defined as one in which the central or national government is

a delegation from the constituent states or provinces. Lord

Haldane's definition appears to be based on an erroneous view

of the essence of a federation, and seems to have confused a

federation with a confederation. Secondly, it need not be denied

that a federation may originate as he suggests ; but it is surely

illogical to confuse a constitution with the historical processes

by which it originated. Lord Haldane would have us assume

that unless certain antecedent procedure takes place it is im-

proper to describe the result as a federal state. Such a position

cannot seriously be maintained. Political definitions must be

confined to facts as they are, and must not be made meaningless
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by the dead hand of historical or social movements out of which

the facts grew. Thirdly, he cites the United States as a true

type of federation because it fulfills his processes. It is obvious

to ask. Is the United States no longer federal because it has

admitted to the original ' measure of delegation ' new states

other than the original colonies which alone were parties to the

original ' federal agreement ' ? Would Lord Haldane have us

believe that the admission of newer states, which made no

pact, has destroyed the federal character of the American

constitution ? Finally his history of the formation of the

Canadian constitution is too partial and incomplete to be

entirely true. If we concede that old rights were entirely

surrendered, and that their retention, minus those conceded to

the national government, is necessary to a federal union,

then we have no federation in Canada. But it is impossible to

make this a rule of constitutional law. In the dominion the

provinces were not formed de novo. The united province of

Canada was divided and the executive authority was main-

tained in the divisions expressly by the Act of 1867, subject to

those changes necessary for the general union. The constitu-

tions of New Brunswick and Nova Scotia were also, subject to

the provisions of the Act, continued as they existed at the

Union.^ It was doubtless with these sections in mind that Lord

Watson laid down the principle already quoted,^ which is com-

pletely at variance with Lord Haldane's opinion. Lord Watson's

conception has been acted on to such an extent that to abandon

it would upset much of the structure of the constitution. It

has established the generally accepted theory that Canada is

a federation in which sovereign power is divided among co-

ordinate governments, none of which are delegations and among

which the provincial governments are not new creations, but

retain ' their independence and autonomy '.^

1 British North America Act, ss. 64, 65, 88. ^ See above, p. 407.

^ See, however. Lord Haldane's judgement in Re Manitoba Initiative and
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The real questions to decide, shorn of all theories, are these :

Are the national and provincial governments related to one

another as principal or delegate ? What is the real and precise

nature of the authority which they may exercise within their

spheres ? We have seen that it has been laid down that the

various parliaments in Canada are sovereign within the orbit

of their established jurisdictions, and that they compel obedience

as such. Lord Haldana's opinions, therefore, cannot be accepted

as overthrowing the federal essence of the Canadian constitution.

When we come, however, to consider some particular features

of the constitution—the Canadian senate, the office of the

lieutenant-governor, and the dominion power of disallowing

provincial Acts—we may find modifications in the actual

working of the federal idea, which yet do not destroy the essence.

There is evidence, too, of tendencies to bring these features into

accordance with the federal idea.

It must at once be conceded that the Canadian senate is not

the product of a single and intelligible political principle.

Indeed, it attempts to embody two ideas—nomination by the

crown, and a timid hankering after representation of grouped

provinces. It may be that this attempt has caused it to become

almost * a cipher ' surrounded ' with derisive state ' and ' the

trappings of impotence ' ; ^ but once an elective chamber was

ruled out of the range of possibilities if federation were to take

place, and once the constituent provinces decided on the

necessity of a second chamber,^ it is hard to see how the senate

could have embodied the single federal principle. On the other

hand, Macdonald went out of his way to emphasize how, even

with nomination, the provinces would be protected :
' In order

to protect local interests and to prevent sectional jealousies,

Referendum Act, which appears to modify the position which he took in this

Australian case ([1919] A. C. 935 ; 35 Times Law Reports, p. 630).

1 Goldwin Smith, Canada and the Canadian Question (1891), p. 164..

^ Confederation Debates, pp. 34 ff.
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it was found necessary that the three great divisions into which

British North America is separated should be represented in the

upper house on the principle of equality.' ^ With temporary

obscurity, into which we need not here enter,^ this plan has been

adhered to, and in 1915, when a reconstruction of the senate was

necessary for political and geographical reasons, the dominion

parliament accepted the principle and it was embodied in an

imperial Act.^

To Macdonald's prophecy, however, of the impossibility of

the senate being filled with ' partisans and political supporters \'^

his own political life gave the initial He. Dorion and Dunkin saw

the party possibilities and the weakness in construction. The

latter also made an interesting forecast :
' I think I can defy

them to show that the cabinet can be formed on any other prin-

ciple than that of a representation of the several provinces in

that cabinet, for it is admitted that the provinces are not really

represented to any federal intent in the legislative council

[i. e. the senate]. The cabinet here must discharge all that

kind of function which in the United States is performed, in the

federal sense, by the senate. And precisely as in the United

States, wherever a federal check is needed, the senate has to do

federal duty as an integral part of the executive government,

so here, when that check cannot be so got, we must seek such

substitute for it as we may in a federal composition of the

executive council [i. e. the cabinet] ; that is to say, by making

it distinctly representative of the provinces.' ^ While Dunkin's

fears that the cabinet would be weakened by sectional differences

and by rendering insecure the constitutional principle of united

cabinet responsibility have not been realized, yet he foretold

what has become an interesting federal by-product in Canada,

most federal cabinets being formed, as far as possible, on a

1 Cf. British North America Act, ss. 21, 22.

2 Keith, Imperial Unity and the Dominions, pp. 394 ff.

^ Parliamentary Papers, Cd. 7897 ; 5 & 6 George V, c. 45 (Imperial Act).

* Kennedy, op. cit., p. 609. ^ Confederation Debates, p. 497.
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recognition of the claims of the constituent provinces.^ On the

other hand, it is not uninteresting to note that in the midst of

many suggestions for reform, if not for abohtion of the senate,

the quasi-federal aspect has not been obscured. Sir George Ross,

for example, maintains that ' the first and only duty of the

senate is to consider the treaty rights of all the provinces under

the constitution '.^

When we come to consider the dominion power ^ of appointing

the lieutenant-governors of the provinces and of disallowing

provincial Acts in relation to the nature of Canadian federalism,

we approach a problem which is as old as federation. On the

one hand, Macdonald in 1865 emphasized the necessity ' that the

chief executive officer in each of the provinces must be subor-

dinate ' because the intention was to create subordinate local

governments and legislatures. Dorion saw here the negation

of any such thing as responsible provincial government, while

Dunkin found in the provision for disallowance the impossibility

of any real provincial autonomy.*

Before attempting to consider the question, it is well to recall

that Hamilton, who may be said to have originated the federal

as opposed to the confederate constitution of the thirteen

colonies, deliberately proposed at the Philadelphia convention

that the president should appoint the governors of the various

states, and that he should have an absolute veto on the Acts of

the state legislatures.^ Diplomatic reasons prevented the

suggestion from being incorporated in the constitution, but it

is important to note that no one considered it opposed to the

essence of a federal constitution, least of all Hamilton, who had

the clearest conception of the nature of a federation. The

1 Porritt, Evolution of the Dominion of Canada, pp. 357 ff. Cf. Laurier's

opinions on the principle, House of Commons Debates, May 15, 1909, and see

above, pp. 317-18, 381. 2 R^gg q^f^^ Senate of Canada (1914), p. 51.
^ British Nortli America Act, ss. 56, 58, 90.

* Confederation Debates, pp. 42, 225, 502.
* Elliot's Debates, V, App. 5.
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power, at least over state legislation, was soon vested in the

supreme court.^

It is unnecessary to linger over questions raised concerning the

appointment of the lieutenant-governors. Two of them have

been dismissed in Canadian history since federation by the

governor-general, and at first there was a general disposition to

consider them mere creatures of the dominion government.

That view has been entirely abandoned. The method of their

appointment is evidence of the federal link ; but it has been

decided that they possess in full the provincial authority,^

that there is no constitutional anomaly in their appointment,

and that when once appointed they are as much representatives

of the crown for every purpose of government in the provinces

as the governor-general is for all purposes of dominion govern-

ment.^

The dominion power of disallowance is of more vital interest.^

The governor-general, on the advice of responsible ministers

(in this case, the federal minister of justice), has the power to

disallow a provincial Act within one year after the receipt of the

Act from the lieutenant-governor of the province. We can well

understand a principle of disallowance where a constitutional

question arises, or where dominion or imperial interests are

threatened by a provincial Act ; but it would be safer if the

decision in such cases were left to the courts as in the United

States, since in a federation differences on constitutional law

must frequently arise. The resolution of the problem of intra

vires or uUra vires ought not to be left to the minister of justice.

This tends to make him too supreme, and to detract from the

character of the supreme court of Canada or of the privy

1 Statutes at Large (U.S.A.), i, September 24, 1789.

2 The Attorney-General for Ontario v. Mercer, 8 App. Cas. 767.

3 The Liquidators of the Maritime Bank of Canada v. Tfie Receiver-General

of New Brunswick, [1892] A. C. 437.

* See in detail, Keith, Responsible Government, vol. ii, pp. 725 ff. ; Imperial

Unity, pp. 432 ff. ; Lefroy, Canada's Federal System, vol. i, pp. 30-4, 42-6.
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council.^ For many years, however, after 1867 the dominion

government considered it was justified in disallowing provincial

Acts which appeared unjust or oppressive—through, for

example, interference with vested rights without compensation,

or through the impairing of contractual obligations. Provincial

Acts were disallowed under these principles.

It appears early to have been a working convention of the

Canadian constitution that, as the courts would deal with

legislation ultra vires of the provinces, the power of disallowance

was intended to cover cases outside legal review. In other

words, the power of disallowance was inserted in the British

North America Act to cover, in general terms, unjust, con-

fiscatory, or ex post facto legislation, against which there are

express safeguards in the constitution of the United States.^

A priori, there is a certain amount of support for this con-

tention. It is well known that the constitution of the United

States was carefully studied by those who laid the foundations

and organized the framework of Canadian federation. It is not

unreasonable to suppose that they had in mind in the ' dis-

allowance sections ' a means of dealing with provincial legisla-

tion which might be judged unsound in principle. Cartier,

as we shall see, explicitly said that this was the intention. As

a matter of fact, from federation to 189S, the weight of evidence,

both from the bench and from the. federal cabinet, is in favour

of this point of view.

On the judicial side there are opinions from Justices Ramsay,

^ See a protest in these terms from the government of British Columbia,

August 22, 1905, Provincial Legislation, 1904-6 (Ottawa, 1907), pp. 148 ff. :

' The effect of disallowance ... is to make the minister of justice the highest

judicial dignitary in the land for the determination of constitutional questions,

and in reality above the supreme court of Canada. The decisions of the

supreme court of Canada are open to question in the judicial committee of

the privy council. From the decision of the minister of justice there is no
appeal. He stands alone.'

2 As to security of property see an important article by J. Murray Clark in

the Journal of Canadian Bankers^ Association (January 1919).
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Strong, and Chief Justice Draper which can be summarized in

the words of the latter :
' The governor-general ... is entrusted

with authority, to which a corresponding duty attaches, to dis-

allow any law contrary to reason, or to natural justice, or equity.' ^

The opinions from the Canadian executive can be summarized

in chronological order and are found under date in the various

reports of the federal ministers of justice.-

First, there is the general report of Sir John A. Macdonald

(July 1, 1867-November 6, 1875) ^ dated June 8, 1868. He
recommends that the minister of justice should report on pro-

vincial Acts, basing his reports on one or all of four heads, (a) as

being altogether illegal or unconstitutional, (6) as being illegal

or unconstitutional in part, {c) as clashing in cases of con-

current jurisdiction with federal legislation, (d) as affecting the

interest of the dominion as a whole. This general scheme has

been claimed to support, on the one hand, the contention that

nothing is said concerning unjust or unsound legislation, and, on

the other hand, to include it under the general term ' illegal ',

which appears to be distinguished from ' unconstitutional '. Up
to 1896, the latter contention seems largely to have held the

field. Unjust or unsound legislation figured with unconstitu-

tional reasons and reasons based on general federal policy in the

disallowance of provincial Acts.

In 1871 Sir John A. Macdonald disallowed a railway Act of

the province of Manitoba because ' no sufficient provision was

made for compensation for any infringement of the rights of

property or other vested rights '.

In 1874 the lieutenant-governor of Prince Edward Island

reserved ' The Land Purchase Act, 1874 ' for the governor-

^ See Ramsay J. in Angers v. Queen Insurance Co., 22 L. C. J., and

Corporation of Three Rivers v. Suite, 5 L. N. ; Strong J. in Severn v. The Queen,

2 S. C. R. ; Draper C.J. in Re Goodhue, 19 Grant. For a direct opposite

opinion, however, see Casault J. in Guay v. Blanchet, 5 Q. L. R. (1879).

2 Hodgins, Dominion and Provincial Legislation, 1867 ff.

3 The dates in parentheses refer to the term of office as minister of justice.

E e
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general's pleasure on the grounds that it was subversive of the

rights of property, ruinous to the proprietors, and a dangerous

precedent. It was disallowed for the above reasons, and because

the arbitration was arbitrary and made no provision against

impartiality and for speedy settlement. The report was pre-

sented by the deputy-minister, and the minister of justice,

the Hon. Telesphore Fournier (July 8, 1874-May 18, 1875),

concurred.

In 1874 a Manitoba Act was disallowed by Sir A. A. Dorion

(November 7, 1873-June 1, 1874) because it might tend to

interfere with the survey of public lands.

In 1876 an Act of the legislature of Prince Edward Island

was disallowed by the Hon. R. Scott, acting-minister of justice,

because it dealt with the rights of parties then under or subject

to litigation under the Act which it proposed to amend, and

because there was no provision saving the rights and proceedings

of such persons.

In 1881 the Ontario legislature passed an Act granting all

persons rights to use improvements for purposes of floating down

logs on payment of a reasonable toll. An appeal was made to

the governor-general for disallowance, on the grounds of uncon-

stitutionality, of depriving the petitioner of private rights, of

being ex post facto. The Act was disallowed because it seemed
' to take away the use of the owner's property and give it to

another ', and because, assuming that the local legislature had

such a power, ' it devolves upon the dominion government to see

that such power is not exercised in flagrant violation of private

rights and natural justice, especially when, as in this case, in

addition to interfering with private rights in the way alluded to,

the Act overrides a decision of a court of competent jurisdiction

by declaring retrospectively that the law always was, and is,

different from that laid down by the court ' (Hon. J. Macdpnald,

October 17, 1878-May 20, 1881). Ontario objected in strong

terms against any review of a provincial Act inter vires of the
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province, and re-enacted the Act of 1881, only to have it again

disallowed by the dominion.

In 1887 Manitoba passed an Act providing that every person

connected with any public work should be deemed a servant of

the crown, and that the sanction of the minister of public works

should be deemed in the courts of justice full and competent

authority and justification for any work done with the approval

and on behalf of such minister. Sir John A. Macdonald, for

the minister of justice, recommended disallowance because the

immunity from liabilities and responsibilities was of an unreal

and extraordinary character and manifestly interfered with

private rights.

In 1888 New Brunswick passed an Act which appeared to

give a new company rights inconsistent with rights granted to

a dominion company. Petitioners claimed that their charter

had been ratified by the province, that no cause was shown for

forfeiture of their charter, and that proprietary and contractual

rights were violated. Sir John Thompson (September 25,

1885-December 12, 1894) recommended disallowance, because

the Act interfered with and restricted a' dominion Act,

and because it diminished the value of franchises already

granted.

In 1888 Quebec passed an Act to enable the province to

issue debentures for the purpose of redeeming outstanding

liabilities and to save the amount of interest paid yearly by the

province. Sir John Thompson observed that the Act authorized

the province to violate contracts without compensation, that it

would affect the credit of the province and might indicate the

possibility that faith might not be kept inviolate between the

province and its creditors, and that it might hurt the other

provinces. Quebec undertook to repeal the objectionable

sections.^

1 In connexion with this Act see Sir John Macdonald's letter to Tupper,

July 20, 1888, Pope, Correspondence of Sir John Macdonald, pp. 417 ff.

E e 2
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In the same year a Manitoba Act was amended on suggestion

from the dominion, in order not to affect prejudicially the

credit of the municipalities of the province.

In 1889 the legislature of New Brunswick passed an Act for-

feiting mining leases under conditions set out in the Act. Sir

John Thompson characterized the Act as ' seeming to be at

variance with the principles of justice and to invade the rights

of property, which it is so important to preserve for the credit of

the whole country and for the safety of private persons. If it

is desirable that a province should resume any part of its

patrimony, the methods adopted should be those which recog-

nize and provide for the rights which have accrued under the

sanction of the crown '. He recommended amendment to

remove such objectionable features as he enumerated. Shortly

afterwards the same minister of justice recommended the

province of Quebec so to amend a mining law of 1890 as to

remove ' any objection to the Act on the ground of its being a

confiscation of existing private rights as claimed by the peti-

tioners '. He also brought about the amendment of a Nova

Scotia Act of 1892 because it prejudiced rights under litigation.

In 1893 an Ontario Act occasioned the federal criticism that a

statute which interfered with vested rights of property or with

the obligations of contracts without compensation ought to

come within the dominion sphere of disallowance.

Thompson, however, in 1886 and in 1888 seems to have

deviated from his general principles. Once he refused to con-

sider the question whether an Act was just or unjust, seeing that

it was undoubtedly intra vires of the provinces ; and once, while

pronouncing the legislation under consideration as pernicious,

he refused to recommend disallowance because it did not

affect the interests of the dominion. The Hon. Edward Blake

(May 19, 1875-June 8, 1877), in refusing a petition against an

Ontario statute (38 Vict. c. 75), said that he did not conceive that

he was called upon ' to express an opinion upon the allegations
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of the petition as to the injustice alleged to be effected by the

Act. This was a matter for the local legislature.' ^

These three opinions are more or less isolated in the years

1867-93. Whatever other motives^—if any—which may have

been at work during that period, it is clear that there is a certain

consistency of purpose in dealing with provincial legislation

which appeared to hurt private property, to invalidate contracts,

or to be contrary to what were known as ' sound principles of

legislation '. It lies outside the discussion to search for or to

examine motives which political writers have suggested. All

that can be said here is that the constitutional power of disallow-

ance was consistently used during these years to protect those

spheres of provincial civil life which are protected explicitly or

by implication in the constitution of the United States.

From 1893 to Mr. Doherty's instance of disallowance in

1918, we see a new principle at work which is largely an exten-

sion of the idea formulated by Blake. It is not uninteresting to

note that this new principle runs parallel with the definitions

of Canadian federalism which have already been considered.

It is true that the dicta in Hodge v. The Queen are older ; but

Lord Watson's dicta were uttered in 1892. In Brophy v.

Attorney-General of Manitoba in 1895 Lord Herschell said :

' In relation to the subjects specified in section 92 of the British

' North America Act and not- falling within those set forth in

section 91, the exclusive powers of the provincial legislatures

may be said to be absolute.' ^ Three years later he said :
' The

suggestions that the power might be abused so as to amount to

a practical confiscation of property does not warrant the im-

I position by the courts of any limit upon the absolute power of

I legislation conferred. The supreme legislative power in relation

to any subject-matter is always capable of abuse, but it is

^ Cf. Blake's opinion, however, on a Quebec statute (38 Victoria, c. 17) in

|- 1876, which differs somewhat from that referred to above.
2 [1895] A. C. 202.
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not to be assumed that it will be improperly used ; if it is, the

only remedy is an appeal to those by whom the legislature is

elected.' ^

This period was the golden age of provincial rights, when the

privy council was gradually bringing to light the essentially

federal nature of the Canadian constitution. Indeed, the new

era in the sphere of dominion disallowance is almost ushered

in by a federal minister of justice relying on Lord Herschell's

words in the last case to which reference has been made.

Indirectly, in 1898, the provinces of Canada received support

from a dispatch from the Hon. Joseph Chamberlain to the

governor of Newfoundland refusing to disallow a Newfoundland

Act. It is true that the dispatch deals with the imperial power

of the exercise of disallowance in relation to legislation of a self-

governing dominion ; but the principles involved are common
to those just considered. There is no imperial issue brought

forward :
' it is nowhere alleged that the interests of any other

part of the empire are involved or that the Act is in any way

repugnant to imperial legislation.' The Act dealt with

financial and administrative matters of a local nature. Disputes

in that connexion must be settled locally. Where disallowance

was claimed on account of policy, Mr. Chamberlain would not

consider the claim. The whole tenor of the dispatch lies in the

idea that, granted the constitutional power to legislate, and

granted that imperial policy is not involved, to disallow would

be to negative self-government :
' My action has throughout

been governed by constitutional principles, on which I am bound

to act ; and I think it is desirable that it should be made quite

clear that in accepting the privilege of self-government, the

colony has accepted the full responsibilities inseparable from

that privilege, and that if the machinery it has provided for the

w^ork of legislation and administration has proved defective, or

1 Attorney-General for Canada v. Attorney-General for the Provinces of
Ontario, &c., [1898] A. C. 700 (The Fisheries' Case).
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the persons to whom it has entrusted its destinies have failed

to discharge their trust, they cannot look to her majesty's

government to supplement or remedy these defects, or to

judge between them and their duly chosen representatives.' ^

The dispatch touches hands with Edward Blake and with the

dicta of the judicial committee of the privy council. If a province

has self-government, if no dominion interests or policies are

violated, if the legislation is constitutionally intra vires, then

the people cannot expect redress, and it ought not to be given if

such legislation appears unjust. The remedy lies in their gift of

responsible and representative government.

When we resume the consideration of disallowance we almost

at once see the true federal idea at work. In 1897 Sir Oliver

Mowat (July 13, 1896-November 17, 1897) laid it down that

it was none of his business as minister of justice to review a pro-

vincial Act because of injustice. In 1898 the Hon. David Mills

(November 18, 1897-February 7, 1902) based his refusal to

disallow on the passage already quoted from the Fisheries' Case.

In 1900 we see the influence of Mr. Chamberlain's dispatch in

a letter which Mr. Mills addressed to the premier of Ontario.

He says that he will interfere where it is clear that a well-

defined dominion policy is endangered by provincial legislation.

It is fair to add that he disallowed in 1898 a Yukon Ordinance

which unjustly discriminated against certain classes of citizens.

There is a difference, however, between the organization of the

Yukon and the older provinces, and Mr. Mills's more constant

opinion is found in his report of December 31, 1901, in relation

to a British Columbia statute :
' Your excellency's government

is not in any wise responsible for the principle of the legislation,

and, as has been already stated in this report with regard to an

Ontario statute, the proper remedy in such cases lies with the

legislature or its constitutional judges.'

1 Dispatch of December 5, 1898, Parliamentary Papers, Cd. 8137 ; cf.

The Times, January 23, 1899.
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Sir Charles Fitzpatrick (February 11, 1902-June 4, 1906)

followed Mr. Mills. He did not conceal his dislike for legislation

which diminished or affected existing rights, but he concluded

that ' there is a difficulty about your excellency in council

giving relief in such cases without affirming a policy which

requires your excellency's government to put itself to a large

extent in the place of the legislature and to judge of the propriety

of its acts relative to matters committed by the constitution to

the exclusive legislative authority of the province '. This

opinion brings the history down to the regime of Sir Allen

Aylesworth (June 4, 1906-October 6, 1911).

Protests from the provinces forced the federal government to

reconsider its position, especially as they emphasized the fact that

local autonomy was apparently insecure, even in spheres where

the provinces claimed exclusive jurisdiction. In 1908 Sir

Allen Aylesworth, then minister of justice, made a report which

was approved by the governor-general, in which he said :

' It is not intended by the British North America Act that the

power of disallowance shall be exercised for the purpose of

annulling provincial legislation, even though your excellency's

ministers consider the legislation unjust or oppressive, or in

conffict with recognized legal principles, so long as such legis-

lation is within the power of the provincial legislature to

enact it.
'^

In 1912, however, on two occasions ^ the minister of justice,

Mr. Doherty, while refusing to disallow for reasons stated,

claimed that he entertained no doubt that the power is constitu-

tionally capable of exercise, and may on occasion be properly

invoked, for the purpose of preventing, not inconsistently with

the public interest, irreparable injustice or undue interference

with private rights or property through the operation of local

statutes intra vires of the legislatures.

^ Provincial Legislation, 1904^, p. 8.

2 Lefroy, Treatise on Canadian Constitutional Law, pp. 63-4, 172, n. 47.
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On May 30, 1918, he disallowed, with the approval of the

governor-general, an Act of the British Columbia legislature

(7-8 George V, c. 71), because it diminished substantially the

consideration of a contract. He did this after hearing an argu-

ment before the dominion prime minister, the minister of public

works, and himself, and after notifying the attorney-general for

British Columbia and hearing counsel for the petitioners. There

are two passages in this report^ which deserve attention.

Firstly, Mr. Doherty lays it down that he does not consider the

dominion veto obsolete in cases where hardship, inequality,

injustice, or interference with vested rights or contracts are

brought forward. While preferring as a rule to leave such

cases, where the legislation is intra vires of the province, to be

redressed by the local legislature, yet he maintains that there

are ' principles governing the exercise of legislative power other

than the mere respect and deference due to the expression of the

will of the local constituent assembly, which must be considered

in the exercise of the prerogative of disallowance '. He refuses

to lay down those principles or to formulate general rules, but

he suggests that ' interference with vested rights or the obliga-

tion of contracts, except for public purposes and upon due

indemnity, are processes of legislation which do not appear just

or desirable '. Secondly, upon the submission of the attorney-

general for British Columbia that disallowance would involve

a serious interference with provincial rights, he says : ' Pro-

vincial rights are conferred and limited by the British North

America Act, and while the provinces have the right to legislate

upon the subjects committed to their legislative authority, the

power to disallow any such legislation is conferred by the same

1 P. C. (May 30, 1918) 1334. The circumstances, however, must be noted.

The British Columbia Act was held to hurt an agreement in connexion with
lands in the railway belt of that province into which the federal and provincial

governments had entered in 1883 with the Esquimalt and Nanaimo Railway
Co. Had the dominion allowed the Act, it would have been possible to say
that it had repudiated, equally with British Columbia, its obligations and
agreements.
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constitutional instrument upon the governor-general in council,

and incident to the power is the duty to exercise it in proper

cases. This power and the correspondent duty are conferred for

the benefit of the provinces as well as for that of the dominion

at large. . . . The mere execution of the power of disallowance

does not therefore conflict with provincial rights, although

doubtless the responsibility for the exercise of the power which

rests with your excellency in council ought to be so regulated

as not to be made effective except in those cases in which, as

in the present case, the propriety of exercising the power is

demonstrated.'

This opinion is in direct contrast with that expressed by Sir

Allen Aylesworth, and thus elaborated by him in the house of

commons :
' I was not, as advising his excellency in council,

called upon to think at all of the injustice, of the outrageous

character, it might be, of the legislation ; but . . . my one

inquiry ought to be whether or not there was anything in the

legislation itself which went beyond the power of the provincial

legislature.' Sir Allen Aylesworth considered that the provincial

legislatures within the scope of their jurisdictions were on an

absolutely level footing with the parliament of Canada, and that

protest against such provincial legislation as was under con-

sideration ought to be fought out at the provincial polls, as

must be done in case of similar dominion legislation.^

In December 1909 a similar line was taken by the province of

Ontario. The Ontario government conceded, as it was com-

pelled to do, the right to disallow ; but it maintained that that

right was technical, and must be judged in conjunction with the

interpretation of the British North America Act as a whole,

which gave to the provincial governments sovereign powers

within their jurisdictions. Any other view would mean that

1 House of Commons Debates (1909), pp. 1750 ff. Cf. Mr. Justice Riddell in

Smith V. City of London, 20 Ont. Law Reports (1909), 133 :
' An Act of parlia-

ment can do no wrong, though it may do several things that look pretty odd.'
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the people of the provinces had not the full enjoyment of their

civil rights with reference to those subjects within their well-

defined jurisdiction.^

The divergence of opinion is not one merely between two minis-

ters of justice. Professor Lefroy, with a strong catena of cases

behind him, maintained that the courts could not disallow a domi-

nion or provincial Act ' merely because it may affect injuriously

private rights, or destroy vested rights, or be otherwise unjust

or contrary to sound principles of legislature '.^ Mr. Justice

Riddell, in a famous judgement, lays down the principle that

' the legislature within its jurisdiction can do everything which

is not naturally impossible, and is restrained by no rule human
or divine. . . . The prohibition '' Thou shalt not steal " has no

legal force upon the sovereign body, and there would be no

necessity for compensation to be given.' ^ The courts may,

and often must, determine whether or not any Act is constitu-

tional ; but once a decision is arrived at establishing the right

of a province to legislate on the subject-matter of the Act

,' arguments founded on alleged hardship or injustice can have

no weight '.*

On the one hand is the opinion which holds that the provinces

of Canada are sovereign within their established spheres, and

that a court, and a fortiori the dominion cabinet, ought not

to disallow a provincial Act except when it is clearly unconstitu-

tional. On the other hand is the opinion which holds that the

dominion cabinet can veto a provincial Act, otherwise intra,

vires, when it comes within such description as that given by

Mr. Doherty or Professor Lefroy.

Lay opinion may be of little worth, but certain criticisms can

^ Attorney-general for Ontario to the governor-general of Canada, Decem-
ber 9, 1909. 2 Op. cit., p. 70.

3 Florence Mining Company v. The Cobalt Lake Mining Company (1909),

18 Ontario Law Reports, 257. '

* Moss C.J. in ibid.^ p. 293. See inter alia Mr. Justice Riddell's The

Constitution of Canada, and the valuable notes on chapter ill.

Li
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be submitted. If the constitution is ' similar in principle to that

of the United Kingdom \^ and if the provincial legislatures are

in reality what the privy council has already defined them to be

—sovereign powers with as full and ample authority as the

imperial parliament within their jurisdictions—certain con-

clusions seem to follow. The rule of British constitutional law

must hold that, granted the legislative power, it is impossible to

question the justice of the legislation. This is Mr. Justice

Riddell's opinion. Redress lies with the people, ' who are the best

judges of the laws they are governed by '.^ This conception,

too, fits in with a federal idea of the nature of Canadian govern-

ment, suggested, as we have seen, by Lord Watson. Of course, it

would not destroy a federal constitution had the Canadian con-

stitution contained a clause like that in the constitution of the

United States,^ prohibiting the provinces from impairing the

obligation of contracts or from interfering with matters within

Mr. Doherty's description. The suggestion merely is this :

once it is clear that an Act is constitutional, then its. conse-

quences and results in actual life are open to judgement by the

electorate alone.

On the other hand, it is submitted that, if Mr. Doherty's

position is the correct one, then the federal idea is overthrown,

for the legislatures of the provinces cease to be the bodies de-

scribed by the privy council and take that subordinate position

which Macdonald meant them to hold and Professor Dicey

appears to believe they possess.^ It must not be forgotten that

it is possible for such Acts as Mr. Doherty has in mind to be

drawn into a clearly defined constitutional issue, and dis-

^ Cf, Edward Blake :
' A single line imported into the system that complex

and somewhat indefinite aggregate called the British constitution ' {St. Catha-

rine's Milling and Lumber Co, v. The Queen, 14 App. Cas. 46).

^ Riddell, op. cit., p. 98. Mr. Justice Riddell's opinion was approved by
the court of appeal for Ontario and by the judicial committee of the privy

council {ibid., p. 112). ^ Article I, s. 10.

* Law of the Constitution (8th ed.), chap. iii. Cf. Laski, The Problem of

Sovereignty, pp. 267 ff.
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allowed because they may infringe on the dominion power to

legislate for ' the peace, order, and good government of Canada '.

That is a matter for interpretation legally constituted, and it

does not appear open to the courts in this connexion ' to^

substitute their own opinion whether a particular enactment was

calculated as a matter of fact and good policy to secure peace,,

order, and good government, for the decision of the legislature '.^

It is quite a different thing, however, that the supporters

of this opinion mean* The emphasis laid on this position

seems to magnify one power allowed by the British North

America Act to the dominion government at the expense of the

construction of the Act as a whole and of the general elasticity

of its terms.

This difficulty of the position is obvious, but it is interesting

to note that Cartier supported Mr. Doherty's point of view :

' The presumption is it [the power of disallowance by the
'

federal government] will be exercised in case of unjust or unwise

legislation '. He drew from Dunkin apt criticism :
' The hon.

gentleman's presimiption reminds me of one perhaps as con-^

elusive, but which Dickens tells us failed to satisfy his Mr.

Bumble. That henpecked beadle is said to have said, on hearing

of the legal presumption that a man's wife acts under his control i

" If the law presumes anything of the sort, the law 's a fool

—

a natural fool." If this permission of disallowance rests on

a presumption that the legislation of our provinces is going ta

be unjust or unwise, it may be needed ; but under that idea

one might have done better either not to allow, or else to restrict

within narrower limits, such legislation. If the promised non-

exercise of the power to disallow rests on the presumption that

all will be done justly and wisely in the provincial legislatures,

the legislative power is well given ; but then there is no need,

on the other hand, for the permission to disallow.'

Dunkin, however, with this power of disallowance among

1 Keith, Responsible Government, vol. i, p. 419.
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other things in his mind, followed with the conclusion that there

was ' no real autonomy allowed to the provinces ', that ' dis-

allowance of all autonomy to the provinces ' characterized the

scheme.^ If that be conceded, the nature of Canadian govern-

ment is that of a thinly veiled legislative union ; and this

position is difficult to maintain considering the history, the

legal decisions, and the actual results worked out because of

them. 2 It challenges the authority of provincial legislation,

otherwise sound, and, it is submitted, it reopens the whole

question of local government within any province. If it be

correct, it is inevitable that the binding force of local regula-

tions may be disputed on the principle delegatus non potest

delegare. Provincial regulations of factories or of public health,

for example, may well be called in question by the citizens of

a province. And yet this ' big county council '
^—this province

—has the constitutional power to change its own constitution.

The two things seem incompatible.

The two well-defined divisions of the subjects seem to

correspond to two well-defined periods in social development.

The first might be called the period of growth. Material

development and economic progress were the predominating

social characteristics. With their foundations in progress, con-

stitutional issues did not create vital and widespread interests,

and much was often conceded, or allowed to go unchallenged, or

was consented to ' against a day '. Thus the dominion govern-

ment, with the strong bias lent to the federation by Sir John

^ Confederation Debates, p. 502 ; Kennedy, op. cit., p. 661.

2 Cf. Attorney-general for British Columbia to the federal minister of

justice, December 20, 1901 :
' In the early days of confederation the domi-

nion executive appear to have been imbued with the notion that the relation

between the dominion and the provinces was analogous to that existing

between parent and child, and to have acted accordingly. That view of the

status of the provinces has been overthrown by a series of imperial privy

council decisions which have clearly established that the provinces acting

within the scope of their powers are almost sovereign states ' {Provincial

Legislation, 1901-3 (Ottawa, 1905), p. 56).

^ Riddell, op. cit., p. 98.
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Macdonald, acquired much actual power. But once the

foundations of social progress became secure and economic

expansion began to demand such wide securities as its exponents

seemed to consider necessary, constitutional challenges became

more and more common. The courts were forced to consider

the constitution in all its bearings and to give such interpreta-

tions to it as were consistent with its construction as a whole.

The second period is the period of provincial rights which have

increased under judicial interpretations. These, however, have

not violated the framework. Indeed it may be said that they

have humanized the British North America Act. They have

given it the elasticity of life. They have rescued it from the

uncritical worship due to an imperishable and immutable

relic of rigid antiquarianism. They, too, have contributed to

political theory. In Canada are being worked out experiments

in sovereignty. Or rather Canada is making a serious contribu-

tion to the destruction of the Austinian idea. Every province

is from one point of view at least—in relation to the federal

government—an example of a group with a life and purpose of

its own. The history of education in the province of Manitoba

is an interesting contribution to the decline and fall of the

sovereign state.

Finally, there are two further distinctions between a federa-

tion and a confederation which have been made. They are not

important, but need not be overlooked. Firstly, ' a federal

state is one all parts of which are represented, for inter-

national purposes, by one government ; and a confederation of

states one whose governntents retain the right to be separately

represented and considered '.^ Without discussing the definition

it is obvious that, in so far as Canada is allowed international

relations by the imperial tie, Canada is a federation. The

dominion government acts for Canada as a whole in any

^ Lewis, On the Use and Abuse of some Political Terms (ed. Raleigh, 1898),

p. 97.
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international affairs, including those of the empire. Secondly,

a federation is ' a union of component states, wherein there is

a central legislature which has authority to pass laws directly

obligatory upon the people, the component states also having

legislative power. In confederations, on the other hand, the

central body has relations with the component states only, and

not directly with individuals, e. g. Austria-Hungary.' ^ The

inference in relation to Canada is obvious. From another

aspect we may accept Judge Clement's opinion of the nature

of Canadian government :
' The true federal idea is clearly

manifest, to recognize national unity with the right of local

self-government ; the very same idea that is stamped on the

written constitution of the United States '.^

1 Scott, The Canadian Constitution historically explained (1918), p. 3.

2 Clement, The Law of the Canadian Constitution, p. 337.
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CHAPTER XXIV

THE DISTRIBUTION OF LEGISLATIVE POWER

The distribution of legislative power in Canada is governed

by sections 91, 92, 93, and 95 of the British North America

Act, 1867.^ The first two deal with the general distribution of

subjects between the federal and the provincial parliaments ;

the third with education, which nominally is in provincial

hands ; and the fourth with agriculture and immigration, over

which there is concurrent jurisdiction.

No great constitutional difficulties have arisen in connexion

with the interpretation of sections 93 and 95. The first division

of section 93 is clear. The rights and privileges referred to are

rights and privileges of denominational schools known to and

recognized by the law as such. It cannot be construed to cover

schools which were de facto denominational through such causes

as the presence of a population professing one religion, or

through the teaching of one faith.^ The phrase 'class of

persons ' must be interpreted to mean persons distinguished as

a class by religious belief and not by race or language. Persons

joined by ' ties of faith ' and no others alone ' form a class of

persons within the meaning of the Act \^ Of course, this sub-

section does not exclude all provincial legislation in relation

to denominational schools legally constituted at the time of

federation. As long as the rights and privileges existing at

that time are preserved, provincial legislation is valid.

In subsections 3 and 4 appeals are allowed to the governor-

^ See Appendix.
2 Maker v. Town of Portland, Wheeler, Confederation Law, pp. 362 ff.

;

City of Winnipeg v. Barrett, [1892] A. C. 445.

^ Ottawa Separate Schools v. Mackell, [1917] A. C. 62.

Ff
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general in council only on behalf of such denominational schools

as had an existence in law at the time of federation. Such

appeals are not confined to rights and privileges then existing,

but they must be appeals from the protestant or Roman
catholic minority ' in relation to education ' and not ' with

respect to denominational schools '. These two subsections

constitute a substantial enactment and are not a mere pro-

vision for the enforcing of subsection 1.^ They also lay down

the only conditions under which the federal parliament can

legislate in relation to education.^

The only subjects over which there constitutionally exists

concurrent legislation are agriculture and immigration. Both

the dominion and the provinces can pass laws dealing with the

scope of these matters, but the federal law will prevail in case

the legislation clashes. For example, a province can legislate

for purposes of encouraging immigration into it ; but such

legislation will be invalid in so far as it does not conform to the

general immigration laws of Canada. There are obvious reasons

for this. The dominion alone can supervise and grant citizen-

ship. The responsibility lies on it also to take into consideration

imperial treaties, the relationship between the different parts

of the empire, and the susceptibilities of foreign states, all or

any of which a provincial Act might affect. ' The right of entry

into Canada of persons voluntarily seeking such entry is

obviously a purely national matter, affecting as it does the

relation of the empire with foreign states.' ^

In attempting to deal with the legal interpretations of

sections 91 and 92 there are certain obvious limitations. An

^ Brophy v. Attorney-General for Manitoba, [1895] A. C. 202.
^ See above, p. 433, note 3.

^ Chamberlain to governor-general, January 22, 1901, Provincial Legisla-

tion, 1899-1901, p. 139. For coloured immigration, see Keith, Responsible

Government, vol. ii, pp. 1075 ff. ; Imperial Unity, pp. 190 ff. ; War Government
in the Dominions, pp. 314 ff. ; Imperial War Conferences, 1917 and 1918,
Parliamentary Papers, Cd. 8566, Cd. 9177.
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exhaustive treatment would only be possible in a treatise on

Canadian constitutional law. To note even cursorily each

specifically enumerated power would involve such frequent

reference to complicated cases and such detailed discussion of

legal technicalities as to defeat the purpose of this book. It is

possible, however, to consider under several headings methods

of approach to the study and to keep them largely free from

intricate phraseology. Within these limitations, such considera-

tion will provide a general conception of the distribution of

legislative power. It is possible, under six general headings,

to outline some working principles of interpretation

—

{a) the

. distribution of power considered as a whole
;

(b) the federal

' residuary power '
;

(c) the completeness of legislative power

in Canada ;
{d) the general test of the validity of any Act

;

(e) the recognition of alternative aspects in the testing of such

validity
; (/) intrusion of federal legislation on provincial

legislation, and vice versa. It must be remembered, however,

that in constitutional cases the judicial committee of the privy

council has refrained from making its opinions or dicta standards

of interpretation, and has preferred to consider a particular

case or point on its merits and apart from previous rulings.

This method does not exclude the use of former decisions, but in

avoiding the acceptance of them as generally binding, it has

tended to eliminate rigidity and to promote elasticity of working.

(a) The distribution of power considered as a whole

We have already seen that the historical circumstances out

of which the British North America Act arose prevented it from

being as complete and logical an enactment as it might otherwise

have been. There were many opposing forces at work—racial,

linguistic, social, economic, geographical, and even sentimental

—and the foundations of the federation could only be laid by

such a balancing of these forces at the moment as would produce

a general plan on which union might be formed. The result was

Ff 2
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a working agreement, and the triumph of the federal idea was not

endangered by attempting anything hke a balanced distribution

of legislative power. The groups concerned in the political

construction followed the wise course of being as general as

possible, leaving the courts to round off the results of the

conferences by decisions in actual concrete cases as they arose.

Room was thus left for constitutional progress and for the

development of a theory of constitutional law related as far as

possible to the social and political growth of the people. The

aim in 1867 was to frame as near as possible ' a constitution

similar in principle to that of the United Kingdom ', and in the

generality of the language used the elasticity of the British con-

stitution was fortunately preserved as far as the circumstances

would permit. It is impossible to read even superficially the

list of federal and provincial enumerated powers- without seeing

how they overlap and intertwine. This fact did not result from

accident. It was rather the outcome of deliberations which

sought general principles. The framers of the scheme knew

that they were working on the terms of a political agreement

which excluded the exact disjunction of a perfectly logical

enactment, but, in addition, they deliberately avoided an

attempt to be logical. The vast majority of them had learned

a bitter enough lesson in constitutional experience, and they

sought as much freedom from definition as was possible without

wrecking the negotiations. The courts have recognized this

purpose, and have confined themselves as a rule to the definite

arguments before them, and avoided stereotyping the interpre-

tation of each specific power. Their one guiding principle has^

already been pointed out—to read the Act as a statute, ta

consider it as a whole, to refuse to isolate clauses or to lend them

anything of the solemnity belonging to inviolate instruments.

They are members of a statutory body, deriving their consti-

tutional vitality and functions from their organic unity in the

body. Thus, for example, ' property and civil rights in the
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province ' impinges on almost every other power in section 92

and on many in section 91. The object of interpretation is to

read it as excluding cases dealt with elsewhere and not to take

it in its widest and most comprehensive meaning. The general

principle of interpretation is embodied in the following judge-

ment :
' The structure of sections 91 and 92 and the degree

to which the connotation of the expressions used overlap

render it . . . unwise on this or any other occasion to attempt

exhaustive definitions of the meaning and scope of these expres-

sions. Such definitions in the case of language used under the

conditions in which a constitution such as that under considera-

tion was framed must almost certainly miscarry. It is in many
cases only by confining decisions to concrete questions, which

have actually arisen in circumstances the whole of which are

before the tribunal, that injustice to future suitors can be

avoided. ... In discharging the difficult duty of arriving at

a reasonable and practicable construction of the language of

the sections, so as to reconcile the respective powers they

contain and give effect to them all, it is the wise course to decide

each case which arises without entering more largely upon an

interpretation of the statute than is necessary for the decision of

the particular question in hand. The wisdom of adhering to this

rule appears to their lordships to be of especial importance when

putting a construction on the scope of the words ^' civil rights
"

in particular cases. An abstract logical definition of their scope

is not only, having regard to the context of the 91st and 92nd

sections of the Act, impracticable, but it is certain, if attempted,

to cause embarrassment and possible injustice in future

cases.' ^

The Act contemplates a fourfold scheme of division : (1)

education ; (2) agriculture and immigration, already dealt with
;

(3) subjects assigned exclusively to the dominion ; (4) subjects

assigned exclusively to the provinces. In the third division the

1 The John Deere Plough Company v. Wharton, [1915] A. C. 330.
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dominion is given a general power to legislate for federal interests

outside the exclusive powers granted to the provinces in the

fourth division. To make this third division of legislative power

more certain, the dominion has exclusive power over twenty-

nine enumerated subjects ' notwithstanding anything in the Act '.

This enumeration does not restrict the general power granted

to the dominion over subjects not exclusively assigned to the

provinces. The idea is that none of these twenty-nine enume-

rated subjects shall be considered as within any of the enumerated

spheres of provincial legislative authority. The fourth division

includes fifteen enumerated subjects assigned exclusively to the

provinces and a general exclusive provincial power over non-

enumerated matters of a purely local or private nature. The

idea is to rule out the conclusion that the fifteen enumerated

subjects exhaust all subjects assigned to- the provincial legis-

latures.

The general character of the federal legislative power is that

of an attempt to distinguish the matters of great national

interest from those local or provincial. The interests of Canada

in the widest sense are differentiated from the interests of the

provinces in the widest sense. This general character is obvious.

When once the federal interest and importance of a subject are

constitutionally established, the power of the dominion is

exclusive and makes invalid any provincial legislation on the

subject, even though the dominion has not itself legislated.

The general character of the provincial legislative power is

seen in the grant of general local authority, and the enumerated

subjects in section 92 are included as belonging to that local

sphere. The dominion cannot encroach on these subjects

except in so far as such legislation is incidental to the exercise

of the legislative power in relation to the enumerated subjects

of section 91. Nor can a province encroach on the enumerated

subjects of section 91, pleading that the matter is local. Pro-

vincial legislation must be confined to education, to agriculture
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and immigration, as already pointed out, and to such subjects

as are constitutionally decided to belong to the general and

particular enumeration of section 92.

(b) The federal ' residuary power '

It is possible to get the so-called ' residuary power ' of the

dominion free from the rather vague conceptions which have

passed into currency. There is a general power given to the

federal legislature ' to make laws for the peace, order, and good

government of Canada in relation to all matters not coming

within the classes of subjects by this Act assigned exclusively

to the legislatures of the provinces '. This power is not a com-

plete grant to the dominion of the residuum of undefined and

unenumerated powers in Canada. To the provinces is also

granted a residuum of undefined power. They have the exclu-

sive right to legislate generally on all unenumerated matters of

a local or private provincial nature. The federal residuary

power is thus curtailed by the provincial residuary power, and

can de jure be exercised only when the interests of Canada as

a whole are clearly involved. In other words, when the federal

legislature legislates on any subject outside the twenty-nine

enumerated subjects of section 91, it can claim no power from

that section to legislate on any subject which is in essence or

scope local or provincial. Everything local is given exclusively

to a province, whether specifically or generally, and the dominion

cannot a priori assume that its residuary power allows it to

interpret things substantially local in dominion terms. The

federal legislative power can only be called into action outside

the enumerated subjects over which it has exclusive authority,

when the particular matter on which it is exercised lies outside

the specific and general powers granted to a province. Of

course, a matter may originate locally, like a hydro-electric

scheme, continue for a time of local importance, and gradually

assume national interest and import. When such a condition is
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constitutionally established, the dominion can legislate and can

override provincial legislation, if there is a clash. The dominion,

too, may, mider its residuary power, incidentally interfere with

a purely local matter. For example, the power ' to make laws

for the peace, order, and good government of Canada ' must

almost inevitably affect provincial control over ' property and

civil rights '. But in actual substantial legislation the dominion

must establish the validity of the formula ' something done for

the dominion in the interests of the dominion '.^

(c) The completeness of legislative power in Canada

There is no sphere of legislation dealing with the internal

affairs of Canada which is not covered by the distribution of

legislative power in the British North America Act of 1867.

Broadly speaking, ' the whole area of self-government ' is

covered in the grants of legislative power to the federal and

provincial parliaments.^ The point is of interest in comparative

politics. There is no residuum of power granted, neither to the

dominion nor to the provinces, but it is reserved to the people as

in the constitution of the United States. All matters subject to

legislation, in so far as compatible^with Canada's place in the

empire, belong to the Canadian legislatures, whether federal or

provincial.^ The general formula is—if the subject-matter is not

provincial it is federal, and vice versa. To legislate by initiative

^ Lord Haldane in Attorney-General for Canada v. Attorney-General for
Alberta (Insurance Companies Case), [1916] A. C. 588.

2 Attorney-General for Ontario v. Attorney-General for Canada (Supreme
Court References Case), [1912] A. C. 571. Cf., however. Lord Haldane, in

Attorney-General for British Columbia v. Attorney-General for Canada, [1914]

A. C. 153 :
' It is not an expression which you must ride to death . . . there

are some things that are not delegated with regard to succession to the crown
and matters of that kind.'

3 Bank of Toronto v. Lambe, 12 App. Cases, 575. Of course, one legislature

need not possess power to legislate wholly on a specific subject. Concurrent
legislation by the provinces, or by the dominion and provinces, might be
necessary. Cf. Canadian Pacific Railway Co. v. Ottawa Fire Insurance Co.,

[1907] 39 S. C. R. 405.
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and referendum would seem to be beyond the federal or pro-

vincial powers.^ ,

(d) The general test of the validity of any Act

It is now possible to outline certain leading questions which

may be asked regarding a doubtful Act in order to begin the

making of a decision on its validity. If the Act has been passed

by the federal legislature, the first question is, Does the Act in

question deal substantially with any of those subjects exclu-

sively assigned to the provinces ? If the answer is in the

affirmative, a further question arises. Does not the Act deal

with some matter which may fall within some of the exclusive

and enumerated powers granted to the dominion ? If the Act

does not fall within the subjects granted specifically or generally

to the provinces there is no further dispute.

Similar questions guide the approach to the discussion of

a doubtful provincial Act. Does the Act fail to come within

the specific or general provincial powers ? If it does, it is

obviously invalid. But if the answer is that apparently it

satisfies the conditions, then the additional question must be

asked, Does it not touch substantially on some of the enumerated

powers granted exclusively to the dominion ? If it does it is

ultra vires, for, in spite of its apparent inclusion in the provincial

sphere, the dominion power over its enumerated subjects is

exclusive ' notwithstanding anything in this Act '.

(e) The recognition of alternative aspects in the testing of

the validity of an Act

It has been pointed out that sections 91 and 92 overlap. The

courts have originated dicta which help in this connexion. The

subject-matter of an Act might, from one point of view, come

within the legislative scope of section 91, and from another

aspect it might belong to the legislative scope of section 92.

^ See above, p. 392.
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For example, a province might legislate on a matter relying on

its control over ' property and civil rights in the province ', while

the dominion, looking from an entirely different angle, might

legislate on the same matter relying on its control over ' trade

and commerce '. If the dispute reaches the courts an import:ant

fact arises from this difference of point of view. We have seen

that the courts are not concerned with the motive of legislation ;
^

but in such a case as that under consideration they must

consider the nature, the grounds of the legislation, in order to

establish the authority or lack of authority of the Act. Its

object and scope must be determined in order to ascertain the

class of subject to which it really belongs.'- The courts can

determine the classification of the subject-matter of an Act by

considering its main purpose. For example, they might be

called on to decide whether a specific Act was legislation under

the provincial power over licences, or whether it was an invasion

of the federal sphere of taxation and ' virtually a stamp Act '.^

Once the decision is made, the motive for legislation cannot hurt

the validity of the Act. The courts, by deciding the point of

view or aspect of an Act which may make it valid or invalid

federal or provincial legislation, must consider the influences

moving the legislature which enacted it. Their consideration

is, however, only auxiliary to a constitutional decision and is not

the passing of a judgement on the motive behind such legislation.

This matter of ' point of view ' has been summed up recently

by the judicial committee of the privy council : ' It must be

borne in mind in construing the two sections, that matters

which in a special aspect and for a particular purpose may fall

within one of them may in a different aspect and for a different

purpose fall within the other. In such cases, the nature and

1 See above, p. 428.

2 Russell V. The Queen/[18S2] 7 App. Cas. 829.

^ Attorney-Generalfor Quebec v. Queen Insurance Company, [1878] 3 App. Cas.

1090. Cf. Lord Watson in Attorney-General for Ontario v. Attorney-General for

the Dominion, [1896] A. C. 348.
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scope of the legislative attempt of the dominion or the province,

as the case may be, have to be examined with reference to the

actual facts if it is to be possible to determine under which set

of powers it falls in substance and in reality. This may not be

difficult to determine in actual and concrete cases. But it may
well be impossible to give abstract answers to general questions

as to the meaning of the words or to lay down any interpretation

based on their literal scope apart from their context.' ^

(/) Intrusion of federal legislation on 'provincial legislation

and vice versa

It does not invalidate a federal Act if it interferes with the

operation of a provincial Act, provided that it is not substantial

legislation on a matter belonging to the exclusive jurisdiction

of the province. For example, the dominion could impose

a liquor prohibition law, though in doing so it might destroy

a perfectly valid provincial source of revenue in saloon and

tavern licences. Or the dominion may directly intrude on the

provincial area when legislating under its own clearly defined

powers in so far as a general law may affect that area ; or

indirectly, with such provisions as may prevent a federal law

from becoming a dead letter. It is, however, impossible to find

any general formula which will govern dominion intrusion. All

that can be said is that there is a kind of enabling power of

an intrusive nature sometimes necessary to the workings of

dominion legislation. ' Necessarily incidental ' has become

a recognized phrase in this connexion.^ It appears, however,

that the phrase must not be exclusively interpreted as meaning

that without the intrusion under consideration it would be

impossible to work the dominion Act, or that no other provision

would be adequate. ' On the contrary, it seems that if such

1 The John Deere Plough Company v. Wharton, [1915] A. C. 330.

2 Montreal Street Railway Company v. City of Montreal, [1912] A. C. 333 ;

. Attorney-General for Ontario v. Attorney-General for the Dominion, [1896]

I A. C. 348.
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j)rovision might under certain circumstances be beneficial, and

assist to more fully enforce such legislation, then it must, at all

events, on an appeal to the courts, be held to be necessary,

that is, necessary in certain events.' ^

The provinces do not seem to have any powers to bring in

auxihary legislation in relation to the enumerated subjects

granted exclusively to the federal legislature, though in legis-

lating upon subjects, properly understood, within their own

sphere, they may touch on the exclusive jiu'isdiction of the

federal parliament. On the other hand, it seems probable

that they might incidentally invade the area of the dominion

residuary power.

[Authorities.—The leading books on the subject are J. R. Cartwright,

Cases decided on the British North America Act (Toronto, 1887 ff.) ; E. R.

Cameron, The Canadian Constitution as interpreted by the Judicial Committee

of the Privy Council in its Judgements (Winnipeg, 1915) (there is an important

review of this book in Review of Historical Publications relating to Canada,

vol. XX, pp. 198 ff.) ; A. H. F. Lefroy, Canada's Federal System (Toronto, 1913),

Legislative Power in Canada (Toronto, 1897-8), Short Treatise on Canadian

Constitutional Law (Toronto, 1918) ; W. H. P. Clement, The Law of the

Canadian Constitution (3rd ed., Toronto, 1916). There are valuable chapters

in Keith, Responsible Government in the Dominions, vol. ii, pp. 645 ff. (Oxford,

1912) ; Imperial Unity, pp. 389 ff. (Oxford, 1916) ; War Government in the

Dominions, pp. 289 ff. (Oxford, 1921). The Law Reports of the various

provinces, the Supreme Court of Canada Reports, The Times Law Reports,

Correspondence and Reports of the Ministers of Justice and Orders in Council

upon the subject of Dominion and Provincial Legislation are essentials. The
Canada Law Journal and the Canadian Law Times contain valuable articles

and comments on cases. On the school question, consult O. D. Skelton,

Sir Wilfrid Laurier (2 vols., Oxford, 1921) ; J. Willison, Sir W. Laurier

and the Liberal Party (2 vols.', Toronto, 1903) ; G. M. Weir, Separate School

Law in the Prairie Provinces (Queen's University, Kingston, 1918).]

1 Doyle V. Bell (1884), 11 O. A. R. 326 ; City of Toronto v. Canadian Pacific

Railway Company, [1908] A. C. 54.



CHAPTER XXV

THE IMPERIAL TIE

The dominion of Canada is an integral part of the British

Empire. The growth of Canadian autonomy has therefore been

necessarily limited by the legal and constitutional bonds which

unite Canada to the empire. In the past the imperial govern-

ments and not a few Canadians thought that there should be as

little devolution of authority as possible lest the empire should

finally dissolve. Even with the grant of responsible government,

development was slow, but, as we have seen, there has been

a steady and continuous shedding of imperial control in many
of those spheres which were once considered sacred and in-

violate, until at present the imperial tie is so far removed from

the ordinary everyday affairs of citizenship that there is a dis-

position to think that it consists merely in loyalty to ideals of

freedom.

There can be little doubt that emotion and sentiment play

a large and important part in the relationship between Canada

and Great Britain, and it is well that moral values should not

be forgotten in the consideration of hard, legal facts. Great

Britain recognizes that Canada has a distinct national status

and a distinct group life. There is no possibility in future of

leaving Canadian opinion unconsidered or of curtailing full dis-

cussion in the delicate and dangerous world of foreign affairs.

Great Britain has accepted the fullness of Canadian citizenship,

and if it still lacks an effective voice in the executive life of the

empire, the fault assuredly does not lie with the mother country.

Constitutional reorganization lies in the hands of the Canadian

people. In the meantime, the secret places of imperial policy

have been opened to Canadian statesmen, who can obtain as
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impartial and complete a knowledge of international affairs, of

defence, of treaties, and of conventions as any member of the

British cabinet. There thus exists a real Canadian influence

which need no longer be exercised through irregular and

uncertain consultations, but possesses a recognized sphere in

the active co-operation at any moment between the imperial

government and a Canadian minister resident in London. The

motive behind all these advances has undoubtedly been a

devotion to freedom in the broadest sense.

But the student of constitutional history, while fully recogniz-

ing the value of such devotion and the strength of the emotional

ties, cannot forget the world of law nor lose sight of those con-

ditions which constitute international life. Although Canadian

autonomy is practically complete in trade and commerce,

although Canadian opinion is practically decisive in political

treaties affecting the dominion alone, although Canada is a dis-

tinct member of the league of nations with the right to

representation on its council, yet the witness which these develop-

ments bear is rather to the extreme limit of Canadian freedom

within the empire than to newly accepted positions in constitu-

tional law. As the law of nations now stands Canada is not

a sovereign state. However light the imperial tie, as long as

it exists Canada cannot escape—under the political theories

which at present prevail—the implications of the fact. In

addition, the imperial connexion imposes boundaries on

Canadian autonomy within the empire. The internal and the

external limitations of Canadian political authority can be

clearly stated in terms of private and international law without

in the least mortgaging the future or closing the gate to further

developments. There is just as great a danger in refusing to

recognize the fact of these limitations as in erecting the present

regulations governing foreign relationships into permanent

and inviolate principles and thus laying the dead hand of theory

on the march of poHtical events. It is necessary to avoid, on the
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one hand, aA exaggeration of Canadian status at the expense

of accepted conventions, and on the other a magnification of

current theory into immutable law at the expense of hoisting

Canada on the horns of ugly dilemmas.

The constitutional situation is unparalleled in history, and

analogies drawn from Hanover or the Thirteen Colonies are like

most political analogies barren of guidance. It is possible to say

the same of the phrases which attempt to describe the conditions.

' Autonomous nations of the British commonwealth ', " the

league of Britannic nations ', ' the free states of the Empire '

are terms capable of such complicated connotations, and are

all linked with such varied political theories that none of them

is conclusive. All that the historian or political thinker can

hope to do is to look at things as they actually are. He must see

facts and their implications : first, that Canada is an integral

part of the empire ; secondly, that Canada does not possess those

adjuncts of political life which determine recognition as a

state ; thirdly, that Canada has a distinct social, economic, and

political group activity peculiarly and separately Canadian ; and,

fourthly, that the generally accepted theory of sovereignty

darkens the issues, and that its abandonment will furnish the

most necessary step in resolving the antinomies. Finally, he

must recognize that political progress is best secured where the

forms which give constitutions their concrete expression are

behind rather than in front of general political education. To

build up a future on historical experience is always foolhardy,

but it can be used as a handmaiden, a humble servant—to be

dismissed or employed at discretion. And if there is one

historical generalization which possesses any modicum of

validity it is that which appears to prove that political develop-

ment has met with its greatest triumphs when it has been con-

tent to march in the rear rather than in the advance-guard of the

*human army. At the same time, recognition of this fact, if

such it be, need not eliminate sane discussion and serious study,
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while it will serve to emphasize the truth that human relation-

ships are neither constant nor logical.

Canada is a dominion ' under the crown of the United Kingdom

of Great Britain and Ireland '. Such is the preamble of the

Canadian constitution granted by the imperial parliament, and

it is a fundamental condition on which Canadian executive,

legislative, and judicial authority exists. This fact is of more

than academic importance. During a discussion in the imperial

parliament on Irish affairs Mr. Bonar Law declared, ' If the self-

governing dominions chose to say " To-morrow we will no longer

make a part of the British empire ", we would not try to force

them. Dominion home rule means the right to decide their

own destinies.' Mr. Law's words need examination, and it

is not without significance that during the same debates Mr.

Lloyd George was careful to avoid the question of secession,

and that on March 2, 1922, Mr. Winston Churchill during the

committee stage of the Irish Free State bill refused on behalf

of the government an amendment giving the power. He
declared that the dominions had never claimed nor had

Great Britain ever admitted the right of secession. Mr. Law's

phrase is capable of only one valid construction. If Canada

expressed in unmistakable terms the desire of its people to sever

the imperial tie, the British government would not attempt to

resist by the armed forces of the crown such a clearly expressed

wish. But, as General Smuts clearly recognized for South

Africa, Canada could not dissolve its connexion with the

empire by a federal Act of parliament, because the crown has

not the constitutional power to assent to a Canadian Act out-

side the legislative competence of the dominion legislature.

Canada has authority to legislate for ' the peace, order, and good

government of Canada ', and to pass an Act dissolving the

dominion as ' under the crown of the United Kingdom of Great

Britain and Ireland ' would be extra-territorial legislation of an

extreme form and of undoubted invalidity. The constitutional
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dependence of Canada on the imperial crown can only be

constitutionally abrogated by an Act of the imperial parliament,

and the announcement of Canada's severance from the empire

could only take place by imperial and not by federal legislation.

Indeed the league of nations itself confirms this opinion.

Canada has a separate status within the league, but contingent

on its position as a constituent part of the British empire, and

the covenant binds Canada with other members of the empire to

preserve the territorial integrity of the empire. There thus

emerges another fact, that in addition to an imperial Act being

the normal constitutional method of dissolving the relationship

there would be also necessary agreement on the part of the

other constituent members of the empire, otherwise the covenant

is futile and meaningless. The league of nations in giving

Canada a new position at the same time binds it closer to the

imperial crown. It is in this connexion that the office of

governor-general must in future be viewed. His constitutional

functions are now clear, but there has arisen an opinion that

since the Canadian government has secured the right of direct

correspondence with the British prime minister, the office is

a useless and expensive relic of an effete system. It has been

suggested that the chief justice could carry out the necessary

and formal duties. Canada could of course make new arrange-

ments which would satisfy the constitutional conditions, but the

governor-general is something more than a mere cog in a political

machine. The crown is the most abiding link of empire, and it

is not derogatory to Canadian status that the formal functions

of the crown in Canada should be combined with something of

the visible dignity which still surrounds the throne in England.

The imperial tie raises the further question whether the

imperial parliament can pass legislation applying to Canada.

All along there has existed a tendency to curtail such legislation,

but with the developments of recent years a claim has been

made, and concurred in by Sir Robert Borden, that the sovereign

Gg
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legislative power of the imperial parliament is not only obsolete

but invalid. The most probable opinion is that in future no

imperial legislation will bind Canada unless concurred in by

resolution of the federal parliament. In addition, if Canadian

proposals mature to obtain from the imperial parliament powers

to confer extra-territorial effect for federal legislation similar

to that belonging to imperial legislation, there will be less

necessity for the exercise of legislative power for the empire as

a whole, although imperial legislation would of necessity apply

to Canadians as to other British subjects resident where the

crown possesses extra-territorial jurisdiction. The question,

however, has another aspect of vital importance. Australia,

New Zealand, South Africa, and Newfoundland enjoy wide free-

dom to change their constitutions, but Canada has no authority

either to alter the distribution of legislative powers or to vary the

essential form of government—a fact upon which Mr. Mackenzie

King relied in deprecating Mr. Rowell's claim that equality with

the United Kingdom had been established and recognized. All

changes made in the constitution of 1867, other than those of

small detail, have required imperial legislation. The formation

of the federation has been treated as a covenanted occasion, and

explicit recognition was given to this treatment in 1907 by the

cabinets of the United Kingdom and of Canada, when admission

was made that the general assent of the provinces was necessary

to any constitutional changes. Canada is thus dependent on the

imperial parliament for any important alterations in the instru-

ment of government. The problem is one of difficulty. Imperial

legislation would undoubtedly be refused were there signs of

serious provincial opposition. On the other hand, it would be

difficult to get general provincial agreement to any increase of the

federal powers. The provinces are extremely suspicious of pro-

posals which might appear to narrow their own legislative

spheres. In Quebec this is further complicated by fears that

the special linguistic and religious rights of the province might
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be endangered, if the dominion were granted a general authority

to alter the constitution. Suggestions are abroad for change, and

the imperial government will be brought sooner or later face to

face with a position of extreme delicacy in deciding how far one

province, for example, might be allowed to stand in the way of

constitutional proposals which would eliminate the necessity

of appeal to the imperial legislature. As things stand at present

only non-contentious changes are likely to be conceded. It is

difficult to see any conditions which would command general

approval. The present position is an undoubted and serious

curtailment of Canadian autonomy. On the other hand, it is

impossible to overlook the fact that there exists a public

opinion on the matter in Canada strong enough to perpetuate

this important limitation. Doubtless the peculiar religious and

racial groupings in Canadian federalism complicate the situa-

tion, but the fact remains, and should not be forgotten by those

who urge a more regularized synthesis of empire, that within

Canada itself there exists such strong opposition to constitu-

tional change as to narrow severely the sphere of local self-

government.

In foreign affairs Canada's connexion with the empire imposes

obvious legal boundaries. In spite of all the phrases which

have passed into currency Canada has no international status.

Even the treaties which Canada concludes in matters of trade

and commerce acquire their force through the imperial relation-

ship. Canada cannot negotiate directly with a foreign country

in the political or any other important sphere. If negotiations

are necessary or called for, or Canada is vitally interested,

the crown will act on ministerial advice with the consent of the

Canadian government. In minor matters direct communication

has taken place for many years, but the imperial government

must learn of serious matters through the governor-general and

through the British ambassador resident in the particular

country. It is true that normally Canadian negotiators will be

Gg2
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employed, but if a treaty supervenes it will be considered for

international purposes an imperial treaty, and it will take such

a form as to leave its nature unambiguous and beyond doubt.

The informal agreements which Canada has concluded, and to

which reference has been made, are of no international value,

and neither the Canadian governments nor the foreign states

have mistaken their character. Indeed in the arrangements

for a Canadian minister plenipotentiary at Washington the

diplomatic unity of the empire has been expressly preserved.

While the appointment will be made on the advice of the

dominion cabinet the responsibility and authority will rest

with the imperial government and the full powers granted to

the minister will be issued on the responsibility of the imperial

foreign secretary.

When the developments of recent years are judicially

examined, they prove that Canada's status in international

law has undergone no fundamental change. The war cabinet

was merely consultative and had no collective executive

responsibility for the empire. Canada signed the peace treaty

under authority from the crown acting on advice from the

secretary of state for foreign affairs. Canada's position in the

league of nations is due to its position in the empire. The

covenant of the league has undoubtedly imposed on Canada

new obligations of an international nature, but has given it no

distinct international status. A possible declaration of war

will best illustrate the exact state of affairs. Once the imperial

government declares war, Canada is at war, and once a foreign

state declares war against Great Britain, Canada is at war.^

1 Statements have been made (by Mr. Lloyd George, for example) that

such and such treaties do not, or would not, bind Canada unless accepted

by resolution of the federal parliament. These have led to the superficial

conclusion that in the absence of such resolution, Canada could not be drawn

into a war which might arise out of such treaties. The difficulty, however,,

lies in the fact that an enemy would not accept the modus vivendi of the

imperial ' family compact ' and would consider Canada as an enemy owing,

to its integral connexion in international law with the British empire.
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In either case, Canada need not fight, need not supply a man
or a ship or assist in any way. Canada might be prepared to

preserve the most meticulous neutrality, but as international

law now stands, Canada would be at war, and its territory

and citizens liable to attack. The problem assumes an acute

form. In future there will be full consultation on foreign

affairs, and indications point to developments along the Hnes

of the imperial defence committee. It is no longer possible for

the imperial government to carry on the foreign relations of

the empire without Canadian assistance. That much is abso-

lutely clear. And it is also clear that as the empire is at present

constituted, Canada cannot escape—consultation or no con-

sultation—the implications of its connexion with the empire,

and must accept the fact of being at least in a state of war

when Great Britain is at war. On the other hand, it is possible

for Canada to acquire an effective voice in foreign policy and

in war if the Canadian people so desire. But the acquisition

of such a regularized position would not affect Canada's inter-

national status. Cailada's voice, effective and regularized,

might be cast against a particular policy which resulted in war,

or against a particular war itself, but under the international

laws which hold good in the current theory of sovereignty

neither fact would prevent the foreign power or powers con-

cerned from exercising their perfectly legal right of invading

the dominion, of killing Canadian citizens, and of injuring

Great Britain through military and naval action against the

empire as a whole. The most careful explanation of Canada's

previous attitude would not change the situation in any degree,

nor would it make illegal any such actions as those suggested

on the part of the foreign power. It may be that in the league

of nations there is, for imperial problems, distinct hope.

No one can seriously doubt that at present Canada is not

enamoured of constitutional changes. Mr. Meighen avoided

the issue at the general election of 1921, and his successful
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opponent is inclined to follow the Laurier tradition. Canada's

membership of the league is likely to remain, and it is clear that

the functions most vital to the permanence and justification of

the league will be discharged in those spheres of foreign affairs

and war and peace in which the present organization of the

empire seems most anomalous. In other words, if the league

of nations succeeds, Canada can afford to let its position

await the guidance of the years. On the other hand, the inter-

national difficulties still remain linked with older conceptions

of the state.

At this point, it may be pertinent to deal with the theoretical

difficulty which for many minds prevents a just appreciation

of the present position of Canada in the empire. We have

pointed out certain anomalies in this position, but we must

not on that account be regarded as enforcing the old view that

poHtical sovereignty by its very nature is one and indivisible,

or that the logic of the situation leaves Canada with the alterna-

tives of complete independence or permanent inferiority of

status. The older doctrine of sovereignty admitted no third

course, but the active criticism of recent political thought

working on such material as modern federations, leagues, and

unions so abundantly provide, rejects that absolutism. No
ancient formula of sovereignty, however embodied in present

legal doctrines, can stay the actual process of political develop-

ment. If the formula declares that there must be one single

ultimate residence of all sovereign powers within a state, and

the facts reveal a dual or multiple residence, so much the

worse for the formula. Supposing the Austinian doctrine of

sovereignty had been rigidly accepted in the past, what a barrier

it would have placed in the way of modern federalism within

and without the British empire ! Or supposing on the other

hand the Montesquieuan doctrine of the separate embodiment

of the ' powers ' had been as faithfully adhered to as the New
Hampshire Bill of Rights demanded, how could the typical
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institution of the cabinet system ever have developed ? Neces-

sity modifies our over-simple or over-rigid theories. The strong

persuasions of defence or finance, making for unity, have

countered the tenacious differences of religion or race, and

have created thus not only new forms but new degrees of

sovereignty. We must therefore make our theory of sovereignty

conformable to these facts. The modern state is an attempt

to reconcile our experiences and our necessities, and the modern

theory of the state must seek to do no less.

The changing relation of Canada to the British empire,

therefore, instead of flouting any eternal principle of political

sovereignty, is one of the crucial series of data to which our

theories of sovereignty must conform. It is not too much to

say that, in the modern political world, we find states showing

every degree of the integration and the separation of sovereign

powers. If the constitutions of the United States and of

Australia formally allocate residual sovereignty to the parti-

cipant states, while in the dominion of Canada this pertains

to the federal government, both are nevertheless forms within

which the unity of a state is realized. If Australia assigns

a variety of concurrent powers to the states and to the federa-

tion, the system nevertheless is a working unity. If the Union

of South Africa is to be called a unitary state rather than

a federation, it still presents a very different type of unity

from that of the United Kingdom. We might go farther and

suggest that, even in the so-called unitary state, whatever its

legal form, there are sovereign powers which in fact are and

must be exercised by municipalities, counties, and other units

of administration. Why then, we may well ask, should not the

British empire remain a unity although the aspirations of its

parts for autonomy find the completest expression they may
desire ?

In fact it is the insistence of the older doctrine of sovereignty,

one exclusive and indivisible, which is the great stumbling-
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block in the way of the evolution of the greater unities which

poKtical exigencies, as distinct from political dogma, require

to-day. Thus the league of nations can grow into an effective

reality only if the conception of the exclusive state, discredited

by the facts of interdependence, is abandoned also in the

practice of statesmanship. In the last resort absolute power

is a mystic doctrine which has relevance neither to men nor to

states. Instead of the fiction of absolute sovereignty, owning

no obligations ' except ', as the old writers put it, ' to God ',

we must be content with the reality of relative autonomy,

which alone provides, for men and for states, the condition of

effective liberty and sane relationship. A clear recognition

of this truth would remove the intellectual obstacle to the

evolution of the unity of the British empire as weU. To insist,

for example, on the legalist principle of the ultimate appeal

to an overlord sovereignty, should a constituent part of the

empire oppose it, would be the way to lose the substance for

the sake of the shadow. If the British government in 1900

had insisted on its view, against the opinion of Australia, that

the right of appeal to the privy council should always lie in

cases affecting the judicial interpretation of the federal principle,

the unity of Australia within the empire would certainly have

been not strengthened but weakened.

It will be said by the legaHsts that there is no political unity

where there is no final authority. In reply, two observations

may be made. In the first place we should notice the significance

of the system which has grown up, particularly in federal states,

by which the settlement of constitutional problems, where

there is a question of conflicting claims to sovereign powers,

is assigned not to parliament but to courts. In other words,

these problems are regarded as subjects for interpretation

and not for legislation, for adjustment and not for enactment,

and the court in such a case may perhaps be fairly regarded

as the representative, not of the parliamentary sovereign but
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of that more profound though less coherent will, the will of

the people itself. This leads us to the further and fundamental

consideration that the final unity of any state is to be sought

not within the form of government at all, but in the consensus

of political opinion, in the communal will which sets up and

pulls down the instruments of political power. If there is that

underlying unity it can support the gradation and division of

ostensible sovereignty. A house divided against itself cannot

stand, but if there is a common foundation it will sustain,

without danger of their falling asunder, the divisions within

the house.

We need not therefore despair of the unity of the British

empire because Canada and its other constituents as they

attain to poHtical manhood claim a political sovereignty of

their own, nor, on the other hand, need we think it necessary to

construct, in advance of evolution, artificial props such as an

imperial cabinet with definite overruling powers. What is

best and safest is to strengthen the foundations of the common

will, to cultivate the common heritage, to develop the inter-

course between the members of the far-flung empire as well as

between the responsible ministers of every part, to enhance

in a word that sense of unity which the possession of a great and

common tradition has built up in our history and in our faith.

And if the resulting development contradicts fond theories of

sovereignty, these may be offered up, in thankfulness for the

unity maintained and achieved, as a cheerful and willing

sacrifice.

In conclusion, it is necessary to lay emphasis on an important

consideration. No amount of ' regularizing ' or of constitu-

tional changes will in the final analysis hold the empire together

or guarantee imperial unity, apart from poHtical development.

We must not l^e swept off our feet by problems, by dilemmas,

by political antinomies and all the stock-in-trade of theorists

and of doctrinaires. The plain issue is this : progress implies
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conscious intelligent consent, and until that comes the greatest

contribution to the empire will be a studied avoidance of plans

and of constitutions. Canada knows well the situation, and

that it cannot be squared with all the current rules. Reitera-

tions of the apparent dangers involved do not help political

education and are barren of results. For the present it is well

to hold back from concrete proposals. The greatest solvent

of political problems, if they are to be solved at all adequately,

is time. The greatest danger lies in hastening the harvest of

the years and in attempting to reap in advance of general

political development. It may be that as time bites into the

problem of empire and provides perhaps a legal issue, the

world itself will have arrived at a higher synthesis of human

endeavour than that represented by the hideous clash of

modern sovereignties. Thus the history, which began with

a glin^pse into a paternal and conservative past, closes with

the outlook of a democratic and liberal hope.

i



APPENDIX
' THE BRITISH NORTH AMERICA ACT, 1867

(30 & 31 Victoria, c. 3).

An Act for the Union of Canada, Nova Scotia, and New Brunswick,

and the Govermnent thereof : and for Purposes connected there-

with.^

[March 29, 1867.]

WHEREAS the Provinces of Canada, Nova Scotia, and New
Brunswick, have expressed their desire to be federally united

into one Dominion under the Crown of the United Kingdom of

Great Britain and Ireland, with a Constitution similar in principle

to that of the United Kingdom :

And whereas such a Union would conduce to the welfare of the

Provinces and promote the interests of the British Empire

:

And whereas on the establishment of the Union by authority of

Parliament it is expedient, not only that the Constitution of the

Legislative Authority in the Dominion be provided for, but also that

the nature of the Executive Government therein be declared

:

And whereas it is expedient that provision be made for the

eventual admission into the Union of other parts of British North

America

:

Be it therefore enacted and declared by the Queen's most Excellent

Majesty, by and with the advice and consent of the Lords Spiritual

and Temporal, and Commons, in this present Parliament assembled,

and by the authority of the same, as follows :

I.

—

Preliminary.

1. This Act may be cited as The British North America Act, 1867. Shorttitle.

2. The provisions of this Act referring to Her Majesty the Queen Application of

extend also to the heirs and successors of Her Majesty, Kings and
referring^to

Queens of the United Kingdom of Great Britain and Ireland. the Queen.

II.

—

Union.

3. It shall be lawful for the Queen, by and with the advice of Her Declarationby

Majesty's Most Honourable Privy Council, to declare by Proclama-
^f u^^^or

tion that on and after a day herein appointed, not being more than Canada, Nova

* Brought into force, pursuant to sect. 3, by royal proclamation, on July 1,

1867.
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ScotiaandNew six months after the passing of this Act, the Provinces of Canada,

intoone Do'mi-
^^^^ Scotia, and New Brunswick shall form and be one Dominion

nion under under the name of Canada ; and on and after that day those three

nada
° Provinces shall form and be one Dominion under that name

accordingly.

Commence. 4. The subsequent provisions of this Act shall, unless it is other-
ment of subse- ^^[^q expressed or implied, commence and have effect on and after
quent provi-

. .
^

sionsof Act. the Union, that is to say, on and after the day appointed for the
Meaning of Union taking effect in the Queen's Proclamation ; and in the same
Canadamsuch

. . ^ . . .

provisions. provisions, unless it is otherwise expressed or implied, the name
Canada shall be taken to mean Canada as constituted under this Act.

FourProvin- 6. Canada shall be divided into four Provinces, named Ontario,
ces. Quebec, Nova Scotia, and New Brunswick.

Provinces of 6. The parts of the Province of Canada (as it exists at the passing

o°*?f°*^^ of this Act) which formerly constituted respectively the Provinces

of Upper Canada and Lower Canada shall be deemed to be severed,

and shall form two separate Provinces. The part which formerly

constituted the Province of Upper Canada shall constitute the

Province of Ontario and the part which formerly constituted the

Province of Lower Canada shall constitute the Province of Quebec.

Provinces of 7. The Provinces of Nova Scotia and New Brunswick shall have

Sn!^^'^ the same hmits as at the passing of this Act.
"D * 1crunswic .

g^ j^^ ^.j^^ general census of the population of Canada which is

Provincestobe hereby required to be taken in the year one thousand eight hundred
distinguished and seventy-one, and in every tenth year thereafter, the respective
in decennial i «

•

j? j_i i* t* • ini I'i* •! i
populations oi the four Provinces shall be distinguished.

cjensus.

III.

—

Executive Power.

Executive 9. The Executive Government and authority of and over Canada
Power to con- jg hereby declared to continue and be vested in the Queen,
tmue vestedm *'

the Queen. 10, The provisions of this Act referring to the Governor-General
Application of extend and apply to the Governor-General for the time being of
provisions i-x- .^ t>

referring to Canada, or other the Chief Executive Officer or Administrator for
Governor-

^.j^g time being carrying on the Government of Canada on behalf and
General. b j ts

in the name of the Queen, by whatever title he is designated.

Constitution of 11, There shall be a Council to aid and advise in the Government

fo"cana^^^ ^^ Canada, to be styled the Queen's Privy Council for Canada ; and

the persons who are to be members of that Council shall be from

time to time chosen and summoned by the Governor-General and

sworn in as Privy Councillors, and members thereof may be from

time to time removed by the Governor-General.
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12. All powers, authorities, and functions, which under any Act All powers

of the Parliament of Great Britain, or of the ParUament of the
^gJercised"

United Kingdom of Great Britain and Ireland, or of the Legislature by Govemor-

of Upper Canada, Lower Canada, Canada, Nova Scotia, or New
advfcTor^*^

Brunswick, are at the Union vested in or exercisable by the respective Privy Council,

Governors or Lieutenant-Governors of those Provinces, with the or alone.

advice, or with the advice and consent, of the respective Executive

Councils thereof, or in conjunction with those Councils, or with any
number of members thereof, or by those Governors, or Lieutenant-

Governors individually, shall, as far as the same continue in existence

and capable of being exercised after the Union in relation to the

Government of Canada, be vested in and exercisable by the Governor-

General, with the advice or with the advice and consent of or in

connection with the Queen's Privy Council for Canada, or any
members thereof, or by the Governor-General individually, as the

case requires, subject nevertheless (except with respect to such as

exist under Acts of the Parliament of Great Britain or of the Parlia-

ment of the United Kingdom of Great Britain and Ireland) to be

abolished or altered by the Parliament of Canada.

13. The provisions of this Act referring to the Governor-General Application of

in Council shall be construed as referring to the Governor-General rJf^^inTto

acting by and with the advice of the Queen's Privy Council for Govemor-
/-( J General in
Canada.

Council.

14. It shall be lawful for the Queen, if Her Majesty thinks fit, Power to Her

to authorize the Governor-General from time to time to appoint tif^^e

any person or any persons jointly or severally to be his Deputy or Governor-

Deputies within any part or parts of Canada, and in that capacity ^®^®5"*^ ^

to exercise during the pleasure of the Governor-General such of the Deputies,

powers, authorities, and functions of the Governor-General as the

Governor-General deems it necessary or expedient to assign to him

or them, subject to any limitations or directions expressed or given

by the Queen ; but the appointment of such a Deputy or Deputies

shall not affect the exercise by the Governor-General himself of any
power, authority or function.

15. The Command-in-Chief of the Land and Naval Militia, and Command of

of all Naval and Military Forces, of and in Canada, is hereby declared
to'^ontinu? to

to continue and be vested in the Queen. be vested in

the Queen.
16. Until the Queen otherwise directs the seat of Government of Seatof

Canada shall be Ottawa. Government of

Canada.

IV.

—

Legislative Power.

17. There shall be one Parliament for Canada, consisting of the Constitution of
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Parliament of Queen, an Upper House, styled the Senate, and the House of
Canada. Commons.

[Section 18 was repealed by imperial Act 38 & 39 Vict., c. 38, and

the following section substituted therefor.

Privileges, 18. The privileges, immunities, and powers to be held, enjoyed
etc.of ouses. ^^^ exercised by the Senate and by the House of Commons and by

the members thereof respectively shall be such as are from time

to time defined by Act of the Parliament of Canada, but so that any
Act of the Parliament of Canada defining such privileges, immunities

and powers shall not confer any privileges, immunities or powers

exceeding those at the passing of such Act held, enjoyed, and

exercised by the Commons House of Parliament of the United

Kingdom of Great Britain and Ireland and by the members thereof.]

First Session 19. The Parliament of Canada shall be called together not later

liiment of*
*^^^ ^^^ months after the Union.

ana a.
20. There shall be a Session of the Parliament of Canada once at

Yearly Session . i i n •

oftheParlia- least in every year, so that twelve months shall not intervene
ment of between the last sitting of the Parliament in one Session and its

first sitting in the next Session.

The Senate.

Number of 21. The Senate shall, subject to the provisions of this Act, consist

of seventy-two members,^ who shall be styled Senators.

Representa- 22. In relation to the constitution of the Senate, Canada shall be

clt^n^^nate!"'
deemed to consist of three divisions—

1. Ontario ;

2. Quebec ;

3. The Maritime Provinces, Nova Scotia and New Brunswick ;

which three divisions shall (subject to the provisions of this Act)

be equally represented in the Senate as follows : Ontario by twenty-

four Senators
;
Quebec by twenty-four Senators ; and the Maritime

Provinces by twenty-four Senators, twelve thereof representing

Nova Scotia, and twelve thereof representing New Brunswick.

In the case of Quebec each of the twenty-four Senators representing

that Province shall be appointed for one of the twenty-four Electoral

Divisions of Lower Canada specified in Schedule A. to chapter one

of the Consolidated Statutes of Canada.

Qualifications 23. The qualifications of a Senator shall be as follows :— ^

1. He shall be of the full age of thirty years ;

2. He shall be either a natural-born subject of the Queen, or a

subject of the Queen naturalized by an Act of the Parliament

^ See above, p. 384.
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of Great Britain, or of the Parliament of the United Kingdom
of Great Britain and Ireland, or of the Legislature of one of

the Provinces of Upper Canada, Lower Canada, Canada, Nova
Scotia, or New Brunswick, before the Union, or of the Parlia-

ment of Canada after the Union

;

3. He shall be legally or equitably seised as of freehold for his

own use and benefit of lands or tenements held in free and

common socage, or seised or possessed for his own use and

benefit of lands or tenements held in franc-aleu or in roture,

within the Province for which he is appointed, of the value

of $4,000, over and above all rents, dues, debts, charges,

mortgages and incumbrances due or payable out of or charged

on or affecting the same ;

4. His real and personal property shall be together worth $4,000,

over and above his debts and liabilities
;

5. He shall be resident in the Province for which he is appointed

;

6. In the case of Quebec he shall have his real property qualifica-

tion in the Electoral Division for which he is appointed, or

shall be resident in that Division.

24. The Governor-General shall from time to time, in the Queen's Summoning of

name, by instrument under the Great Seal of Canada, summon
qualified persons to the Senate ; and, subject to the provisions of

this Act, every person so summoned shall become and be a member
of the Senate and a Senator.

25. Such persons shall be first summoned to the Senate as the Summons of

Queen by warrant under Her Majesty's Royal Sign Manual thinks
genatore^^^

fit to approve, and their names shall be inserted in the Queen's

Proclamation of Union.
•

26. If at any time on the recommendation of the Governor-General Additions of

the Queen thinks fit to direct that three or six members ^ be added to certain cases.

the Senate, the Governor-General may by summons to three or six

qualified persons (as the case may be), representing equally the three

divisions of Canada, add to the Senate accordingly.

27. In case of such addition being at any time made the Governor- Reduction of

General shall not summon any person to the Senate, except on a noraialnum-
further like direction by the Queen on the like recommendation, until ber.

each of the three divisions of Canada is represented by twenty-four

Senators and no more.

28. The number of Senators shall not at any time exceed seventy- Maximum

„Yif^
1 number of

^ * Senators.
^ See above, p. 384.
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Tenureof place 29. A Senator shall, subject to the provisions of this Act, hold
in Senate.

j^j^ ^j^^^^ -^ ^j^^ Senate for life.

Resignation 30. A Senator may by writing under his hand addressed to the
of place in Governor-General resign his place in the Senate, and thereupon

the same shall be vacant.

Disqualifica-

tion of Sena-
tors.

Summons on
vacancy in

Senate.

Questions as to
qualifications

and vacancies

in Senate.

Appointment
of Speaker of

Senate.

Quorum of

Senate.

Voting in

Senate.

31. The place of a Senator shall become vacant in any of the

following cases :

1. If for two consecutive Sessions of the Parliament he fails to

give his attendance in the Senate ;

2. If he takes an oath or makes a declaration or acknowledgment

of allegiance, obedience, or adherence to a foreign power, or

does an act whereby he becomes a subject or citizen, or

entitled to the rights or privileges of a subject or citizen, of

a foreign power ;

3. If he is adjudged bankrupt or insolvent, or applies for the

benefit of any law relating to insolvent debtors, or becomes

a public defaulter

;

4. If he is attainted of treason or convicted of felony or of any

infamous crime ;

5. If he ceases to be qualified in respect of property or of residence ;

provided, that a Senator shall not be deemed to have ceased

to be qualified in respect of residence by reason only of his

residing at the seat of the Government of Canada while holding

an office under that Government requiring his presence there.

32. When a vacancy happens in the Senate by resignation, death,

or otherwise, the Governor-General shall by summons to a fit and

qualified person fill the vacancy.

33. If any question arises respecting the qualification of a Senator

or a vacancy in the Senate, the same shall be heard and determined

by the Senate.

34. The Governor-General may from time to time, by instrument

under the Great Seal of Canada, appoint a Senator to be Speaker of

the Senate, and may remove him and appoint another in his stead.

35. Until the Parliament of Canada otherwise provides, the

presence of at least fifteen Senators, including the Speaker, shall be

necessary to constitute a meeting of the Senate for the exercise of its

powers.

36. Questions arising in the Senate shall be decided by a majority

of voices, and the Speaker shall in all cases have a vote, and when

the voices are equal the decision shall be deemed to be in the negative.
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The House of Commons.

37. The House of Commons shall, subject to the provisions of Constitution

this Act, consist of one hundred and eighty-one members, of whom ^ House of
' to J 5 Commons in

eighty-two shall be elected for Ontario, sixty-five for Quebec, nine- Canada,

teen for Nova Scotia, and fifteen for New Brunswick.

38. The Governor-General shall from time to time, in the Queen's Summoning

name, by instrument under the Great Seal of Canada, summon and Commons^
call together the House of Commons.

39. A Senator shall not be capable of being elected or of sitting or Senators not

voting as a member of the House of Commons. to sitm House
*= of Commons.

40. Until the Parliament of Canada otherwise provides, Ontario, Electoral dis-

Quebec, Nova Scotia, and New Brunswick shall, for the purposes of Jnctsofthe
tourx rovinces

the election of members to serve in the House of Commons, be

divided into Electoral Districts as follows :

—

1.

—

Ontario.

Ontario shall be divided into the Counties, Ridings of Counties,

Cities, parts of Cities, and Towns enumerated in the first Schedule

to this Act, each whereof shall be an Electoral District, each such

District as numbered in that Schedule being entitled to return one

member.
2.

—

Quebec.

Quebec shall be divided into sixty-five Electoral Districts, com-

posed of the sixty-five Electoral Divisions into which Lower Canada
is at the passing of this Act divided under chapter two of the Con-

solidated Statutes of Canada, chapter seventy-five of the Consolidated

Statutes of Lower Canada, and the Act of the Province of Canada of

the twenty-third year of the Queen, chapter one, or any other Act
amending the same in force at the Union, so that each such Electoral

Division shall be for the purposes of this Act an Electoral District

entitled to return one member.

3.

—

Nova Scotia.

Each of the eighteen Counties of Nova Scotia shall be an Electoral

District. The County of Halifax shall be entitled to return two
members, and each of the other Counties one member.

4.

—

New Brunswick.

Each of the fourteen Counties into which New Brunswick is

divided, including the City and County of St. John, shall be an

Electoral District ; the City of St. John shall also be a separate

Electoral District. Each of those fifteen Electoral Districts shall be

entitled to return one member.

Hh
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Continuance 41. Until the Parliament of Canada otherwise provides, all laws
of existing

jj^ force in the several Provinces at the Union relative to the following

until Parlia- matters or any of them, namely,—the qualifications and disqualifi-

d^^'^th^
^"^^ cations of persons to be elected or to sit or vote as members of the

provides. House of Assembly or Legislative Assembly in the several Provinces,

the voters at elections of such members, the oaths to be taken by
voters, the Returning Officers, their powers and duties, the pro-

ceedings at elections, the periods during which elections may be

continued, the trial of controverted elections, and proceedings

incident thereto, the vacating of seats of members, and the execution

of new writs in case of seats vacated otherwise than by dissolution,

—

shall respectively apply to elections of members to serve in the House
of Commons for the same several Provinces.

Provided that, until the Parliament of Canada otherwise provides,

at any election for a Member of the House of Commons for the

District of Algoma, in addition to persons qualified by the law of the

Province of Canada to vote, every male British subject aged twenty-

one years or upwards, being a householder, shall have a vote.

Writs for first 42. For the first election of members to serve in the House of
ion. Commons the Governor-General shall cause writs to be issued by

such persons, in such form, and addressed to such Returning Officers

as he thinks fit.

The person issuing writs under this section shall have the like

powers as are possessed at the Union by the officers charged with the

issuing of writs for the election of members to serve in the respective

House of Assembly or Legislative Assembly of the Province of

Canada, Nova Scotia, or New Brunswick ; and the Returning Officers

to whom writs are directed under this section shall have the like

powers as are possessed at the Union by the officers charged with

the returning of writs for the election of members to serve in the

same respective House of Assembly or Legislative Assembly.

As tovacancies 43. In case a vacancy in the representation in the House of

S plXment^ Commons of any Electoral District happens before the meeting of

or before pro- the Parliament, or after the meeting of the Parliament before

by Parliament Provision is made by the Parliament in this behalf, the provisions

in this behalf . of the last foregoing section of this Act shall extend and apply to

the issuing and returning of a writ in respect of such vacant District.

As to election 44. The House of Commons on its first assembling after a general

Ho^e^^^^
^^ election shall proceed with all practicable speed to elect one of its

Commons. members to be Speaker.

As to filling 45. In case of a vacancy happening in the office of Speaker by
up vacancy

death, resignation or otherwise, the House of Commons shall with
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all practicable speed proceed to elect another of its members to be in office of

Speaker. ^P^^^"'*

46. The Speaker shall preside at all meetings of the House of Speaker to

r^ preside.
Commons. ^

47. Until the Parliament of Canada otherwise provides, in case of l^rovision in

the absence for any reason of the Speaker from the chair of the of Speaker.

House of Commons for a period of forty-eight consecutive hours, the

House may elect another of its members to act as Speaker, and the

member so elected shall during the continuance of such absence of

the Speaker have and execute all the powers, privileges, and duties

of Speaker.

48. The presence of at least twenty members of the House of Quorum of

Commons shall be necessary to constitute a meeting of the House Commons.

for the exercise of its powers, and for that purpose the Speaker shall

be reckoned as a member.

49. Questions arising in the House of Commons shall be decided Voting in
XT f

by a majority of voices other than that of the Speaker, and when
(joj^mons

the voices are equal, but not otherwise, the Speaker shall have a vote.

50. Every House of Commons shall continue for five years from Duration of

the day of the return of the writs for choosing the House (subject to commons.
be sooner dissolved by the Governor-General), and no longer.

51. On the completion of the census in the year one thousand Decennial Re-

eisfht hundred and seventy-one, and of each subsequent decennial
^^]"s*^®^* of

°
. .

Kepresenta-
census, the representation of the four Provinces shall be re-adjusted tion.

by such authority, in such manner and from such time as the Parlia-

ment of Canada from time to time provides, subject and according

to the following rules :

—

1. Quebec shall have the fixed number of sixty-five members.

2. There shall be assigned to each of the other Provinces such a

number of members as will bear the same proportion to the

number of its population (ascertained at such census) as

the number of sixty-five bears to the number of the population

of Quebec (so ascertained).

3. In the computation of the number of members for a Province

a fractional part not exceeding one-half of the whole number
requisite for entitling the Province to a member shall be dis-

regarded ; but a fractional part exceeding one-half of that

number shall be equivalent to the whole number.

4. On any such re-adjustment the number of members for a

Province shall not be reduced unless the proportion which

H h 2

&
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Increase of

number of

House of

Commons.

the number of the population of the Province bore to the

number of the aggregate population of Canada at the then last

preceding re-adjustment of the number of members for the

Province is ascertained at the then latest census to be dimin-

ished by one-twentieth part or upwards.

5. Such re-adjustment shall not take effect until the termination

of the then existing Parliament.

52. The number of members of the House of Commons may be

from time to time increased by the Parliament of Canada, provided

the proportionate representation of the Provinces prescribed by this

Act is not thereby disturbed.

Royal assent

to bills, etc.

Money Votes ; Royal Assent.

Appropriation 53. Bills for appropriating any part of the public revenue, or for
andtax bills,

ji^iposing any tax or impost, shall originate in the House of Commons.

Eecommenda- 54. It shall not be lawful for the House of Commons to adopt or
tion of money p^ss any votc, resolution, address, or bill for the appropriation of any

part of the public revenue, or of any tax or impost, to any purpose

that has not been first recommended to that House by message of

the Governor-General in the Session in which such vote, resolution,,

address, or bill is proposed.

55. Where a bill passed by the Houses of the Parliament is presented

to the Governor-General for the Queen's assent, he shall declare

according to his discretion, but subject to the provisions of this Act

and to Her Majesty's instructions, either that he assents thereto in

the Queen's name, or that he withholds the Queen's assent, or that

he reserves the bill for the signification of the Queen's pleasure.

Disallowance 56. Where the Governor-General assents to a bill in the Queen's,

by Order in name, he shall by the first convenient opportunity send an authentic-

assented to by copy of the Act to one of her Majesty's Principal Secretaries of State ;

Governor- ^^d if the Queen in Council within two years after the receipt thereof

by the Secretary of State thinks fit to disallow the Act, such dis^

allowance (with a certificate of the Secretary of State of the day orL

which the Act was received by him) being signified by the Governor-

General by speech or message to each of the Houses of the Parliament,

or by proclamation, shall annul the Act from and after the day pf

such signification.

57. A bill reserved for the signification of the Queen's pleasure

shall not have any force unless and until within two years from the
Signification

of Queen's

bin reserved, day on which it was presented to the Governor-General for the

Queen's assent, the Governor-General signifies, by speech or message
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to each of the Houses of the ParHament or by proclamation, that it

has received the assent of the Queen in Council.

An entry of every such speech, message, or proclamation shall be

made in the Journal of each House, and a duplicate thereof duly

attested shall be delivered to the proper officer to be kept among
the Records of Canada.

V.

—

Provincial Constitutions.

Executive Power,

58. For each Province there shall be an officer, styled the Lieute- Appointment

nant-Governor, appointed by the Governor-General in Council by Qovemora o^

instrument under the Great Seal of Canada. Provinces.

59. A Lieutenant-Governor shall hold office during the pleasure of Tenure of office

the Governor-General ; but any Lieutenant-Governor appointed after Qovemor^^'^

the commencement of the first Session of the Parliament of Canada
shall not be removable within five years from his appointment, except

for cause assigned, which shall be communicated to him in writing

within one month after the order for his removal is made, and shall

be communicated by message to the Senate and to the House of

Commons within one \yeek thereafter if the Parliament is then sitting,

and if not then within one week after the commencement of the next

Session of the Parliament.

60. The salaries of the Lieutenant-Governors shall be fixed and Salaries of

provided by the Parliament of Canada. Gov^or^!"

61. Every Lieutenant-Governor shall, before assuming the duties Oaths, etc., of

of his office, make and subscribe before the Governor-General or Q^oyemor!

some person authorized by him, oaths of allegiance and office similar

to those taken by the Governor-General.

62. The provisions of this Act referring to the Lieutenant-Governor Application of

extend and apply to the Lieutenant-Governor for the time being of referring to

each Province or other the chief executive officer or administrator for Lieutenant-

the time being carrying on the government of the Province, by what-

ever title he is designated.

63. The Executive Council of Ontario and of Quebec shall be Appointment

composed of such persons as the Lieutenant-Governor from time to officers for

time thinks fit, and in the first instance of the following officers, Ontario and

namely :—The Attorney-General, the Secretary and Registrar of

the Province, the Treasurer of the Province, the Commissioner of

Crown Lands, and the Commissioner of Agriculture and Public Works,

with in Quebec, the Speaker of the Legislative Council and the

Solicitor-General.
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Executive 64. The Constitution of the Executive Authority in each of the
Government provinces of Nova Scotia and New Brunswick shall, subiect to
of Nova Scotia

. . .

and New the provisions of this Act, continue as it exists at the Union until
Brunswick, altered under the authoritv of this Act.

All powers 65. All powers, authorities, and functions which under any Act of
under Acts to

^.j^^ ParUament of Great Britain, or of the Parliament of the United
be exercised

byLieutenant- Kingdom of Great Britain and Ireland, or of the Legislature of
Governor of Upper Canada, Lower Canada, or Canada, were or are before or at
Ontario or ^^ '

.

Quebec with the Union vested in or exercisable by the respective Governors or
advice of Lieutenant-Governors of those Provinces, with the advice, or with
Executive

. ' • r^ m i

Council or the advice and consent, of the respective Executive Councils thereof,

alone. ^j. ^^ conjunction with those Councils, or with any number of members

thereof, or by those Governors or Lieutenant-Governors individually,

shall, as far as the same are capable of being exercised after the

Union in relation to the Government of Ontario and Quebec respec-

tively, be vested in and shall or may be exercised by the Lieutenant-

Governor of Ontario and Quebec respectively, with the advice or

with the advice and consent of or in conjunction with the respective

Executive Councils, or any members thereof, or by the Lieutenant-

Governor individually, as the case requires, subject nevertheless

(except with respect to such as exist under Acts of the Parliament of

Great Britain, or of the Parliament of the United Kingdom of Great

Britain and Ireland) to be abolished or altered by the respective

Legislatures of Ontario and Quebec.

Application of 66. The provisions of this Act referring to the Lieutenant-Governor
provisions

jj^ Council shall be construed as referring to the Lieutenant-Governor

Lieutenant- of the Province acting by and with the advice of the Executive Council
Governor in

thereof.
Council.

Administra- 67. The Governor-General in Council may from time to time

e\T^SrLieute- ^PP^"^^ ^^ administrator to execute the office and functions of

nant-Gover- Lieutenant-Governor during his absence, illness, or other inability,
nor.

Seats of
^^* U^^l^ss and until the Executive Government of any Province

Provincial otherwise directs with respect to that Province, the seats of Govern-
Govemments. ^^^^ ^^ ^^^ Provinces shall be as follows, namely,—of Ontario, the

City of Toronto ; of Quebec, the City of Quebec ; of Nova Scotia, the

City of Halifax ; and of New Brunswick, the City of Fredericton,

Legislative Power.

1.

—

Ontario.

Legislature 69. There shall be a Legislature for Ontario consisting of the
for Ontario. Lieutenant-Governor and of one House, styled the Legislative

Assembly of Ontario.
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70. The Legislative Assembly of Ontario shall be composed of Electoral

eighty-two members to be elected to represent the eighty-two ^^^*"^ts-

Electoral Districts set forth in the first Schedule to this Act.

2.

—

Quebec.

71. There shall be a Legislature for Quebec consisting of the Legislature

Lieutenant-Governor and of two Houses, styled the Legislative ^o^^Q^^l^^-

Council of Quebec and the Legislative Assembly of Quebec.

72. The Legislative Council of Quebec shall be composed of Constitution

twenty-four members, to be appointed by the Lieutenant-Governor councU
^^^^^

in the Queen's name, by instrument under the Great Seal of Quebec,

one being appointed to represent each of the twenty-four electoral

divisions of Lower Canada in this Act referred to, and each holding

office for the term of his life, unless the Legislature of Quebec other-

wise provides under the provisions of this Act.

73. The qualifications of the Legislative Councillors of Quebec Qualification

shall be the same as those of the Senators for Quebec.
CoS'lors''^

. 74. The place of a Legislative Councillor of Quebec shall become Resignation,

vacant in the cases mutatis mutandis, in which the place of Senator
t^io^etc

^^'

becomes vacant.

75. When a vacancy happens in the Legislative Council of Quebec, Vacancies.

by resignation, death, or otherwise, the Lieutenant-Governor, in the

Queen's name by instrument under the Great Seal of Quebec, shall

appoint a fit and qualified person to fill the vacancy.

76. If any question arises respecting the qualification of a Legisla- Questions asto

tive Councillor of Quebec, or a vacancy in the Legislative Council of
^^^^^^^^'^ ^•

Quebec, the same shall be heard and determined by the Legislative

Council.

77. The Lieutenant-Governor may from time to time, by instru- Speaker of

ment under the Great Seal of Quebec, appoint a member of the ^^§^^1^^^

Legislative Council of Quebec to be Speaker thereof, and may
remove him and appoint another in his stead.

78. Until the Legislature of Quebec otherwise provides, the Quorum of

presence of at least ten members of the Legislative Council, including ^0^0^^^^

the Speaker, shall be necessary to constitute a meeting for the

exercise of its powers.

79. Questions arising in the Legislative Council of Quebec shall Voting in

be decided by a majority of voices, and the Speaker shall in all cases
counctl^^^

have a vote, and when the voices are equal the decision shall be

deemed to be in the negative.
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Constitution 80. The Legislative Assembly of Quebec shall be composed of

Asswnbl oF sixty-five members, to be elected to represent the sixty-five electoral

Quebec. divisions or districts of Lower Canada in this Act referred to, subject

to alteration thereof by the Legislature of Quebec : Provided that

it shall not be lawful to present to the Lieutenant-Governor of

Quebec for assent any bill for altering the limits of any of the Elec-

toral Divisions or Districts mentioned in the second Schedule to this

Act, unless the second and third readings of such bill have been

passed in the Legislative Assembly with the concurrence of the

majority of the members representing all those Electoral Divisions or

Districts, and the assent shall not be given to such bills unless an

address has been presented by the Legislative Assembly to the

Lieutenant-Governor stating that it has been so passed.

3.

—

Ontario and Quebec.

FirstSessionof 81. The Legislatures of Ontario and Quebec respectively shall be
Legislatures,

called together not later than six months after the Union.

Summoning of 82. The Lieutenant-Governor of Ontario and of Quebec shall

Legislative from time to time, in the Queen's name, by instrument under the
Assemblies. '

.

^ *^

i t • i •

Great Seal of the Province summon and call together the Legislative

Assembly of the Province.

Restriction on 83. Until the Legislature of Ontario or of Quebec otherwise
election of

provides, a person accepting or holding in Ontario or in Quebec any

office. office, commission, or employment permanent or temporary, at the

nomination of the Lieutenant-Governor, to which an annual salary,

or any fee, allowance, emolument, or profit of any kind or amount
whatever from the Province is attached, shall not be eligible as a

member of the Legislative Assembly of the respective Province, nor

shall he sit or vote as such ; but nothing in this section shall make
ineligible any person being a member of the Executive Council of

the respective Province, or holding any of the following offices, that

is to say, the offices of Attorney-General, Secretary and Registrar

of the Province, Treasurer of the Province, Commissioner of Crown

Lands, and Commissioner of Agriculture and Public Works, and, in

Quebec, Solicitor-General, or shg^U disqualify him to sit or vote in

the House for which he is elected, provided he is elected while holding

such office.

Continuance 84. Until the Legislatures of Ontario and Quebec respectively
of existing

otherwise provide, all laws which at the Union are in force in those

Provinces respectively, relative to the following matters, or any of

them, namely,—the qualifications and disqualifications of persons

to be elected or to sit or vote as memb^s of the Assembly of Canada,
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the qualifications or disqualifications of voters, the oaths to be taken

by voters, the Returning Officers, their powers and duties, the pro-

ceedings at elections, the periods during which such elections may
be continued, and the trial of controverted elections and the pro-

ceedings incident thereto, the vacating of the seats of members and

the issuing and execution of new writs in case of seats vacated other-

wise than by dissolution, shall respectively apply to elections of

members to serve in the respective Legislative Assemblies of Ontario

and Quebec.

Provided that until the Legislature of Ontario otherwise provides,

at any election for a member of the Legislative Assembly of Ontario

for the District of Algoma, in addition to persons qualified by the

law of the Province of Canada to vote, every male British Subject,

aged twenty-one years or upwards, being a householder, shall have

a vote.

85. Every Legislative Assembly of Ontario and every Legislative Duration of

Assembly of Quebec shall continue for four years from the day of the
Assemblies,

return of the writs for choosing the same (subject nevertheless to

either the Legislative Assembly of Ontario or the Legislative Assembly

of Quebec being sooner dissolved by the Lieutenant-Governor of the

Province), and no longer. •

86. There shall be a session of the Legislature of Ontario and of Yearly Sessions

that of Quebec once at least in every year, so that twelve months ^^^ ^*"^^*

shall not intervene between the last sitting of the Legislature in

each Province in one session and its first sitting in the next

session.

87. The following provisions of this Act respecting the House of Speaker,

Commons of Canada shall extend and apply to the Legislative ° *

Assemblies of Ontario and Quebec, that is to say^—the provisions

relating to the election of a Speaker originally and on vacancies, the

duties of the Speaker, the absence of the Speaker, the quorum, and

the mode of voting, as if those provisions were here re-enacted and

made applicable in terms to each such Legislative Assembly.

4.

—

Nova Scotia and New Brunswick.

88. The constitution of the Legislature of each of the Provinces of Constitutions

Nova Scotia and New Brunswick shall, subject to the provisions of
^fJjo^^sJoJ^a

this Act, continue as it exists at the Union until altered under the and New

authority of this Act ; and the House of Assembly of New Brunswick ^""i«wick.

existing at the passing of this Act shall, unless sooner dissolved,

continue for the period for which it \vas elected.
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5.

—

Ontario, Quebec, and Nova Scotia.

First elections. 89. Each of the Lieutenant-Governors of Ontario, Quebec, and

Nova Scotia shall cause writs to be issued for the first election of

members of the Legislative Assembly thereof in such form and by
such person as he thinks fit, and at such time and addressed to such

Returning Officer as the Governor-General directs, and so that the

first election of members of Assembly for any Electoral District or

any subdivision thereof shall be held at the same time and at the

same places as the election for a member to serve in the House of

Commons of Canada for that Electoral District.

6.—The Four Provinces.

Application to 90. The following provisions of this Act respecting the Parliament

provistons^^
° of Canada, namely,—the provisions relating to appropriation and

respecting tax bills, the recommendation of money votes, the assent to bills,

money vo es,
^^^ disallowance of Acts, and the signification of pleasure on bills

reserved,—shall extend and apply to the Legislatures of the several

Provinces as if those provisions were here re-enacted and made
applicable in terms to the respective Provinces and the Legislatures

thereof, with the substitution of the Lieutenant-Governor of the

Province for the Gk)vernor-General, of the Gk)vernor-General for

the Queen and for a Secretary of State, of one year for two years,

and of the Province for Canada.

VI.

—

Distribution of Legislative Powers.

Powers of the Parliament,

LegisljEttire 91. It shall be lawful for the Queen, by and with the advice and

Parliament of
consent of the Senate and House of Commons, to make laws for the

Canada. peace, order, and good government of Canada, in relation to all

matters not coming within the classes of subjects by this Act assigned

exclusively to the Legislatures of the Provinces ; ^nd for greater

certainty, but not so as to restrict the generality of the foregoing

terms of this section, it is hereby declared that (notwithstanding

anything in this Act) the exclusive legislative authority of the

Parliament of Canada extends to all matters coming within the

classes of subjects next hereinafter enumerated ; that is to say :

—

1. The Public Debt and Property.

2. The regulation of Trade and Commerce.

3. The raising of money by any mode or system of Taxation.

4. The borrowing of money on the public credit.

5. Postal service.
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6. The Census and Statistics.

7. Militia, Military and Naval Service, and Defence.

8. The fixing of and providing for the salaries and allowances of

civil and other officers of the Government of Canada.

9. Beacons, Buoys, Lighthouses, and Sable Island.

10. Navigation and Shipping.

11. Quarantine and the establishment and maintenance of Marine

Hospitals.

12. Sea Coast and inland Fisheries.

13. Ferries between a Province and any British or Foreign country

or between two Provinces.

14. Currency and Coinage.

15. Banking, incorporation of banks, and the issue of paper money,

16. Savings Banks.

17. Weights and Measures.

18. Bills of Exchange and Promissory Notes.

19. Interest.

20. Legal tender.

21. Bankruptcy and Insolvency.

22. Patents of invention and discovery.

23. Copyrights.

24. Indians, and lands reserved for the Indians.

25. Naturalization and Aliens.

26. Marriage and Divorce.

27. The Criminal Law, except the Constitution of Courts of Criminal

Jurisdiction, but including the Procedure in Criminal Matters.

28. The Establishment, Maintenance, and Management of Peni-

tentiaries.

29. Such classes of subjects as are expressly excepted in the

enumeration of the classes of subjects by this Act assigned

exclusively to the Legislatures of the Provinces.

And any niatter coming within any of the classes of subjects enu-

merated in this section shall not be deemed to come within the

class of matters of a local or private nature comprised in the enumera-

tion of the classes of subjects by this Act assigned exclusively to the

Legislatures of the Provinces.

Exclusive Powers of Provincial Legislatures.

92. In each Province the Legislature may exclusively make laws Subjects of
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exclusive

Provincial

Legislation.

in relation to matters coming within the classes of subjects next

hereinafter enumerated, that is to say,

—

1. The Amendment from time to time, notwithstanding anything

in this Act, of the Constitution of the Province, except as

regards the office of Lieutenant-Governor.

2. Direct Taxation within the Province in order to the raising of

a Revenue for Provincial purposes.

3. The borrowing of money on the sole credit of the Province.

4. The establishment and tenure of Provincial offices and the

appointment and payment of Provincial officers.

5. The management and sale of the Public Lands belonging to the

Province and of the timber and wood thereon.

6. The establishment, maintenance, and management of public

and reformatory prisons in and for the Province.

7. The establishment, maintenance, and management of hospitals,

asylums, charities, and eleemosynary institutions in and for

the Province, other than marine hospitals.

8. Municipal institutions in the Province.

9. Shop, saloon, tavern, auctioneer, and other licenses in order

to the raising of a revenue for Provincial, local, or municipal

purposes.

10. Local works and undertakings other than such as are of the

following classes,

—

a. Lines of steam or other ships, railways, canals, tele-

graphs, and other works and undertakings connecting

the Province with any other or others of the Provinces,

or extending beyond the limits of the Province ;

h. Lines of steam ships between the Province and any
British or Foreign country ;

c. Such works as, although wholly situate within the Pro-

vince, are before or after their execution declared by
the Parliament of Canada to be for the general advan-

tage of Canada or for the advantage of two or more of

the Provinces.

11. The incorporation of companies with Provincial objects.

12. The solemnization of marriage in the Province.

13. Property and civil rights in the Province.

14. The administration of justice in the Province, including the

constitution, maintenance, 'and organization of Provincial

Courts, both of civil and of criminal jurisdiction, and including

procedure in civil matters in those Courts.
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15. The imposition of punishment by fine, penalty, or imprisonment

for enforcing any law of the Province made in rela^on to any

matter coming within any of the classes of subjects enumerated

in this section.

16. Generally all matters of a merely local or private nature in the

Province.

Education,

93. In and for each Province the Legislature may exclusively make Legislation

laws in relation to education, subject and according to the following eSSiSf
provisions :

—

1. Nothing in any such law shall prejudicially affect any right or

privilege with respect to denominational schools which any

/ class of persons have by law in the Province at the union.

2. All the powers, privileges, and duties at the union by law con-

ferred and imposed in Upper Canada on the separate schools

and school trustees of the Queen's Roman Catholic subjects

shall be and the same are hereby extended to the dissentient

schools of the Queen's Protestant and Roman Catholic subjects

in Quebec.

3. Where in any Province a system of separate or dissentient

schools exists by law at the Union or is thereafter established

by the Legislature of the Province, an appeal shall lie to the

Governor-General in Council from any Act or decision of any

Provincial authority affecting any right or privilege of the

Protestant or Roman Catholic minority of the Queen's subjects

in relation to education.

4. In case any such Provincial law as from time to time seems to

the Governor-General in Council requisite for the due execu-

tion of the provisions of this section is not made, or in case

any decision of the Governor-General in Council on any appeal

under this section is not duly executed by the proper Provincial

authority in that behalf, then and in every such case, and as

far only as the circumstances of each case require, the Parlia-

ment of Canada may make remedial laws for the due execution

of the provisions of this section and of any de.cision of the

Governor-General in Council under this section.

Uniformity of Laws in Ontario, Nova Scotia and

New Brunswick.

94. Notwithstanding anything in this Act, the Parliament of Legislation for

Canada may make provision for the uniformity of all or any of the ^^omnty

laws relative to property and civil rights in Ontario, Nova Scotia and the three
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Provinces as New Brunswick, and of the procedure of all or any of the Courts in

to property ^hose three Provinces ; and from and after the passing of any Act

anduniformity in that behalf the power of the Parliament of Canada to make laws
of procedure -j^ relation to any matter comprised in any such Act shall, notwith-

standing anything in this Act, be unrestricted ; but any Act of the

Parliament of Canada making provision for such uniformity shall

not have effect in any Province unless and until it is adopted and

enacted as law by the Legislature thereof.

in Courts.

-Concurrent

powers of

Legislation

respecting
agriculture

and immigra-

tion.

Agriculture and Immigration.

95. In each Province the Legislature may make laws in relation

to Agriculture in the Province, and to Immigration into the Province
;

and it is hereby declared that the Parliament of Canada may from

time to time make laws in relation to Agriculture in all or any of the

Provinces, and to Immigration into all or any of the Provinces ; and

any law of the Legislature of a Province relative to Agriculture or to

Immigration shall have effect in and for the Province as long and as

far only as it is not repugnant to any Act of the Parliament of Canada.

VII.

—

Judicature.

Appointment 96. The Governor-General shall appoint the Judges of the Superior,
of Judges. District, and County Courts in each Province, except those of the

Courts of Probate in Nova Scotia and New Brunswick.

Selection of

Judges in

Ontario, etc.

Selection of

Judges in

Quebec.

Tenure of

office of Judges

of Superior

Courts.

Salaries, etc.,

of Judges.

97. Until the laws relative to property and civil rights in Ontario,

Nova Scotia, and New Brunswick, and the procedure of the Courts

of those Provinces, are made uniform, the Judges of the Courts of

those Provinces appointed by the Governor-General shall be selected

from the respective Bars of those Provinces.

98. The Judges of the Courts of Quebec shall be selected from the

Bar of that Province.

99. The Judges of the Superior Courts shall hold office during

good behaviour, but shall be removable by the Governor-General on

address of the Senate and House of Commons.

100. The salaries, allowances and pensions of the Judges of the

Superior, District, and County Courts (except the Courts of Probate

in Novfi Scotia and New Brunswick), and of the Admiralty Courts

in cases where the Judges thereof are for the time being paid by
salary, shall be fixed and provided by the Parliament of Canada.

Oeneral Court 101.. The Parliament of Canada may, notwithstanding anything
^ ppea »e c.

jj^ ^j^-^ ^^^^ from time to time, provide for the constitution, mainte-

nance, and organization of a general Court of Appeal for Canada,
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and for the establishment of any additional Courts for the better

administration of the Laws of Canada.

VIII.

—

Revenues ; Debts ; Assets ; Taxation.

102. All duties and revenues over which the respective Legisla- Creation of

tures of Canada, Nova Scotia, and New Brunswick before and at the I^onsolidated

. .
KevenueFund.

Union had and have power of appropriation, except such portions

thereof as are by this Act reserved to the respective Legislatures of

the Provinces, or are raised by them in accordance with the special

powers conferred on them by this Act, shall form one Consolidated

Revenue Fund, to be appropriated for the public service of Canada
in the manner and subject to the charges in this Act provided. "

103. The Consolidated Revenue Fund of Canada shall be perma- Expenses of

nently charged with the costs, charges, and expenses incident to the "^o^^^ction, etc.

collection, management, and receipt thereof, and the same shall

form the first charge thereon, subject to be reviewed and audited in

such manner as shall be ordered by the Governor-General in Council

until the Parliament otherwise provides.

104. The annual interest of the public debts of the several Pro- Interest of

vinces of Canada, Nova Scotia, and New Brunswick at the Union ^^?73^';^^A
• 1 -n. T-i 1 i?

PU'^lic debts,

shall form the second charge on the Consolidated Revenue Fund of

Canada.

105. Unless altered by the Parliament of Canada, the salary of Salary of

the Governor-General shall be ten thousand pounds sterling money
Qeneral^

of the United Kingdom of Great Britain and Ireland, payable out

of the Consolidated Revenue Fund of Canada, and the same shall

form the third charge thereon.

106. Subject to the several payments by this Act charged on the Appropriation

Consohdated Revenue Fund of Canada, the same shall be appro- toSje^^^''*
priated by the Parliament of Canada for the public service.

107. All stocks, cash, banker's balances, and securities for money Transfer to

belonging to each Province at the time of the Union, except as in
g^^^^g ^^^ ^^^

this Act mentioned, shall be the property of Canada, and shall be longing to two

taken in reduction of the amount of the respective debts of the P^^ovinces.

Province at the Union.

108. The public works and property of each Province, enumerated Transfer of

in the third Schedule to this Act, shall be the property of Canada. property in
' r- jr ./ schedule.

109. All lands, mines, minerals, and royalties belonging to the Lands, mines,

several Provinces of Canada, Nova Scotia and New Brunswick at
top'ro^^nces"^

the Union, and all sums then due or payable for such lands, mines, to belong to

minerals, or royalties, shall belong to the several Provinces of
^^^'^-
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Assets con-

nected with
Provincial

debts.

Canada to be

liable for Pro
vincial debts.

Liability of

Ontario and
Quebec to

Canada.

Assets of

Ontario and
Quebec.

Liability of

Nova Scotia

to Canada.

Liability of

New Bruns-
wick to

Canada.

Payment of

interest to

Nova Scotia

and New
Brunswick |f

their public

debts are less

thanthestipu-
latedamounts

Provincial

public pro-

perty.

Grants to

Provinces.

Ontario, Quebec, Nova Scotia and New Brunswick in which the

same are situate or arise, subject to any trusts existing in respect

thereof, and to any interest other than of the Province in the same.

110. All assets connected with such portions of the public debt

of each Province as are assumed by that Province shall belong to

that Province.

111. Canada shall be liable for the debts and liabilities of each

Province existing at the Union.

112. Ontario and Quebec conjointly shall be liable to Canada for

the amount (if any) by which the debt of the Province of Canada
exceeds at the Union $62,500,000, and shall be charged with interest

at the rate of five per centum per annum thereon.

113. The assets enumerated in the fourth Schedule to this Act
belonging at the Union to the Province of Canada shall be the

property of Ontario and Quebec conjointly.

114. Nova Scotia shall be liable to Canada for the amount (if any)

by which its public debt exceeds at the Union $8,000,000, and shall

be charged with interest at the rate of five per centum per annum
thereon.

115. New Brunswick shall be liable to Canada for the amount
(if any) by which its public debt exceeds at the Union $7,000,000,

and shall be charged with interest at the rate of five per centum per

annum thereon.

116. In case the public debts of Nova Scotia and New Brunswick

do not at the Union amount to $8,000,000 and $7,000,000 respec-

tively, they shall respectively receive by half-yearly payments in

advance from the Government of Canada interest at five per centum

per annum on the difference between the actual amounts of their

respective debts and such stipulated amounts.

117. The several Provinces shall retain all their respective public

property not otherwise disposed of in this Act, subject to the right

of Canada to assume any lands or public property required for

fortifications or for the defence of the country.

118. The following sums shall be paid yearly by Canada to the

several Provinces for the support of their Governments and Legisla-

tures :

—

Ontario

Quebec

Nova Scotia

New Brunswick

Dollars.

Eighty thousand.

Seventy thousand.

Sixty thousand.

Fiftv thousand.

Two hundred and sixty thousand.
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And an annual grant in aid of each Province shall be made, equal to

eighty cents per head of the population as ascertained by the Census

of 1861, and in case of Nova Scotia and New Brunswick, by each

subsequent decennial census until the population of each of those

two Provinces amounts to four hundred thousand souls, at which
rate such grant shall thereafter remain. Such grants shall be in

full settlement of all future demands on Canada, and shall be paid

half-yearly in advance to each Province ; but the Government of

Canada shall deduct from such grants, as against any Province, all

sums chargeable as interest on the Public Debt of that Province in

excess of the several amounts stipulated in this Act.

119. New Brunswick shall receive by half-yearly payments in Further grant

advance from Canada, for the period of ten years from the Union, an ^^^^

.

additional allowance of $63,000 per annum ; but as long as the ten years.

Public Debt of that Province remains under $7,000,000, a deduction

equal to the interest at five per centum per annum on such deficiency

shall be made from that allowance of $63,000.

120. All payments to be made under this Act, or in discharge of Form of

liabilities created under any Act of the Provinces of Canada, Nova P*y^^^*s»

Scotia and New Brunswick respectively, and assumed by Canada,

shall, until the Parliament of Canada otherwise directs, be made in

such form and manner as may from time to time be ordered by the

Governor-General in Council.

121. All articles of the growth, produce, or manufacture of any one Manufactures,

of the Provinces shall, from and after the Union, be admitted free ptovkice^obe
into each of the other Provinces. admitted free

intothe others.

122. The Customs and Excise Laws of each Province shall, subject Continuance of

to the provisions of this Act, continue in force until altered by the ^^o"^^*^^

Parliament of Canada.

123. Where Customs duties are, at the Union, leviable on any Exportation

goods, wares, or merchandises in any two Provinces, those goods, tSnastJetwe^n
wares and merchandises may, from and after the Union, be imported two Provinces.

from one of those Provinces into the other of them on proof of pay-

ment of the Customs duty leviable thereon in the Province of exporta-

tion, and on payment of such further amount (if any) of Customs
duty as is leviable thereon in the Province of importation.

124. Nothing in this Act shall affect the right of New Brunswick Lumber dues

to levy the lumber dues provided in chapter fifteen of title three of Br^^jck
the Revised Statutes of New Brunswick, or in any Act amending
that Act before or after the Union, and not increasing the amount

1

1
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Exemption of

public lands,

etc., from
taxation.

Provincial

Consolidated
Revenue
Funds.

of such dues ; but the lumber of any of the Provinces other than

New Brunswick sliall not be subjected to such dues.

125. No lands or property belonging to Canada or any Province

shall be liable to taxation.

126. Such portions of the duties and revenues over which the

respective Legislatures of Canada, Nova Scotia and New Brunswick

had before the Union power of appropriation as are by this Act

reserved to the respective Governments or Legislatures of the Pro-

vinces, and all duties and revenues raised by them in accordance

with the special powers conferred upon them by this Act, shall in

each Province form one Consolidated Revenue Fund to be appro-

priated for the public service of the Province.

IX.

—

Miscellaneous Provisions.

General.

As to Legisla- 127. If any person being at the passing of this Act a Member of
tive Council-

^j^^ Legislative Council of Canada, Nova Scotia, or New Brunswick,

ces becoming to whom a place in the Senate is offered, does not within thirty days
Senators. thereafter, by writing under his hand, addressed to the Governor-

General of the Province of Canada, or to the Lieutenant-Governor

of Nova Scotia or New Brunswick (as the case may be), accept the

same, he shall be deemed to have declined the same ; and any person

who, being at the passing of this Act a member of the Legislative

Council of Nova Scotia or New Brunswick, accepts a place in the

Senate, shall thereby vacate his seat in such Legislative Council.

Oath of 128. Every member of the Senate or House of Commons of Canada
allegiance, etc.

gj^g^jJ ^ before taking his seat therein, take and subscribe before the

Governor-General or some person authorized by him, and every

• member of a Legislative Council or Legislative Assembly of any

Province shall, before taking his seat therein, take and subscribe

before the Lieutenant-Governor of the Province or some person

authorized by him, the oath of allegiance contained in the fifth

Schedule to this Act ; and every member of the Senate of Canada

and every member of the Legislative Council of Quebec shall also,

before taking his seat therein, take and subscribe before the Governor-

General or some person authorized by him, the declaration of

qualification contained in the same Schedule.

Continuance 129. Except as otherwise provided by this Act, all laws in force
of existing \^ Canada, Nova Scotia or New Brunswick at the Union, and all
jQTT^g courts

officers, etc' Courts of civil and military jurisdiction, and all legal commissions,

powers and authorities, and all officers, judicial, administrative and
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ministerial, existing therein at the Union, shall continue in Ontario,

Quebec, Nova Scotia and New Brunswick respectively, as if the

Union had not been made ; subject nevertheless (except with

respect to such as are enacted by or exist under Acts of the Parlia-

ment of Great Britain or of the Parliament of the United Kingdom
of Great Britain and Ireland) to be repealed, abolished or altered by

the Parliament of Canada, or by the Legislature of the respective

Province, according to the authority of the Parliament or of that

Legislature under this Act.

130. Until the Parliament of Canada otherwise provides, all Transfer of

officers of the several Provinces having duties to discharge in relation ^^^^ ^^

to matters other than those coming within the classes of subjects by

this Act assigned exclusively to the Legislatures of the Provinces

shall be officers of Canada, and shall continue to discharge the duties

of their respective offices under the same liabilities, responsibilities

and penalties as if the Union had not been made.

131. Until the Parliament of Canada otherwise provides, the Appointment

Governor-General in Council may from time to time appoint such ° ^^^

officers as the Governor-General in Council deems necessary or proper

for the effectual execution of this Act.

132. The Parliament and (Government of Canada shall have all Power for

powers necessary or proper for performing the obligations of Canada ^f?^^^^^^
or of any Province thereof, as part of the British Empire, towards obligations by

foreign countries, arising under treaties between the Empire and ^f^nadaa^part

such foreign countries. Empire.

133. Either the English or the French language may be used by Use of English

any person in the debates of the Houses of the Parliament of Canada languages.

and of the Houses of the Legislature of Quebec ; and both those

languages shall be used in the respective records and journals of

those Houses ; and either of those languages may be used by any

person or in any pleading or process in or issuing from any Court of

Canada established under this Act, and in or from all or any of the

Courts of Quebec.

The Acts of the Parliament of Canada and of the Legislature of

Quebec shall be printed and published in both those languages.

Ontario cmd Quebec.

134. Until the Legislature of Ontario or of Quebec otherwise Appointment

provides, the Lieutenant-Governors of Ontario and Quebec may each officers for

appoint under the Great Seal of the Province the following officers, Ontario and
OuBbcc

to hold office during pleasure, that is to say :—the Attorney-General,

the Secretary and Registrar of the Province, the Treasurer of the

ii2
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Province, the Commissioner of Crown Lands, and the Commissioner

of Agriculture and Pubhc Works, and in the case of Quebec the

Solicitor-General ; and may, by order of the Lieutenant-Governor in

Council, from time to time prescribe the duties of those officers and

of the several departments over which they shall preside or to which

they shall belong, and of the officers and clerks thereof ; and may
also appoint other and additional officers to hold office during pleasure,

and may from time to time prescribe the duties of those officers, and

of the several departments over which they shall preside or to which

they shall belong, and of the officers and clerks thereof.

Powers,duties, 135. Until the Legislature of Ontario or Quebec otherwise provides,

etc., of execu- ^H rights, powers, duties, functions, responsibilities or authorities at

the passing of this Act vested in or imposed on the Attorney-General,

Solicitor-General, Secretary and Registrar of the Province of Canada,

Minister of Finance, Commissioner of Crown Lands, Commissioner

of Public Works, and Minister of Agriculture and Receiver-General,

by any law, statute or ordinance of Upper Canada, Lower Canada,

or Canada, and not repugnant to this Act, shall be vested in or

imposed on any officer to be appointed by the Lieutenant-Governor

for the discharge of the same or any of them ; and the Commissioner

of Agriculture and Public Works shall perform the duties and

functions of the office of Minister of Agriculture at the passing of

this Act imposed by the law of the Province of Canada, as well as

those of the Commissioner of Public Works.

Great Seal. 136. Until altered by the Lieutenant-Governor in Council, the Great

Seals of Ontario and of Quebec respectively shall be the same, or of

the same design, as those used in the Provinces of Upper Canada and

Lower Canada respectively before their Union as the Province of

Canada.

Construction 137. The words ' and from thence to the end of the then next

^Xi^J^^^^^^ ensuing Session of the Legislature,' or words to the same effect,

used in any temporary Act of the Province of Canada not expired

before the Union, shall be construed to extend and apply to the

next Session of the Parliament of Canada, if the subject-matter of

the Act is within the powers of the same, as defined by this Act, or

to the next Sessions of the Legislatures of Ontario and Quebec

respectively, if the subject-matter of the Act is within the powers of

the same as defined by this Act.

138. From and after the Union, the use of the words ' Upper

Canada ' instead of ' Ontario ', or ' Lower Canada ' instead of

' Quebec ', in any deed, writ, process, pleading, document, matter

or thing, shall not invalidate the same.

Acts.

As to errors in

names.
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139. Any Proclamation under the Great Seal of the Province of As to issue of

Canada issued before the Union to take effect at a time which is before Union
subsequent to the Union, whether relating to that Province, or to to commence

Upper Canada, or to Lower Canada, and the several matters and
things therein proclaimed, shall be and continue of like force and
effect as if the Union had not been made.

140. Any Proclamation which is authorized by any Act of the As to issue of

Legislature of the Province of Canada to be issued under the Great Proclamations
^

.
^ ^ _

after Union
Seal of the Province of Canada, whether relating to that Province, under autho-

or to Upper Canada, or to Lower Canada, and which is not issued "ty of Acts
i^tr ' » before Union.

before the Union, may be issued by the Lieutenant-Governor of

Ontario or of Quebec, as its subject-matter requires, under the Great

Seal thereof ; and from and after the issue of such Proclamation the

same and the several matters and things therein proclaimed shall be

and continue of the like force and effect in Ontario or Quebec as if

the Union had not been made.

141. The Penitentiary of the Province of Canada shall, until the Penitentiary.

Parliament of Canada otherwise provides, be and continue the

Penitentiary of Ontario and of Quebec.

142. The division and adjustment of the debts, credits, liabilities. Arbitration

properties and assets of Upper Canada and Lower Canada shall be j^?f^^T^

referred to the arbitrament of three arbitrators, one chosen by the

Government of Ontario, one by the Government of Quebec and one

by the Government of Canada ; and the selection of the arbitrators

shall not be made until the Parliament of Canada and the Legisla-

tures of Ontario and Quebec have met ; and the* arbitrator chosen by
the Government of Canada shall not be a resident either in Ontario

or in Quebec.

143. The Governor-General in Council may from time to time Division of

order that such and so many of the records, books, and documents ^®^°^^-

of the Province of Canada as he thinks fit shall be appropriated and
delivered either to Ontario or to Quebec, and the same shall hence-

forth be the property of that Province ; and any copy thereof or

extract therefrom duly certified by the officer having charge of the

original thereof shall be admitted as evidence.

144. The Lieutenant-Governor of Quebec may from time to time, Constitution

by Proclamation under the Great Seal of the Province, to take effect 9^ townships
in Oucbcc

from a day to be appointed therein, constitute townships in those

parts of the Province of Quebec in which townships are not then

already constituted, and fix the metes and bounds thereof.
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X.

—

Intercolonial Railway.

Duty of 145. • Inasmuch as the Provinces of Canada, Nova Scotia, and New
^y^™"^^"* Brunswick have joined in a declaration that the construction of the

liament of Intercolonial Railway is essential to the consolidation of the Union
Canada to ^f British North America, and to the assent thereto of Nova Scotiamake rail-

way herein and New Brunswick, and have consequently agreed that provision
described. should be made for its immediate construction by the Government of

Canada : Therefore, in order to give effect to that agreement, it shall

be the duty of the Government and Parliament of Canada to provide

for the commencement within six months after the Union, of a

railway connecting the River St. Lawrence with the City of Halifax

in Nova Scotia, and for the construction thereof without intermission,

and the completion thereof with all practicable speed.

XI.

—

^Admission of other Colonies.

Power to 146. It shall be lawful for the Queen, by and with the advice of

r^^^d^ Her Majesty's Most Honourable Privy Council, on Addresses from

PrinceEdward the Houses of the Parliament of Canada, and from the Houses of the
Island,British respective Legislatures of the Colonies or Provinces of Newfoundland,

Rupert's Land Prince Edward Island, and British Columbia, to admit those Colonies
and Nort^-

^j. Provinces, or any of them, into the Union, and on Address from
western Terri-

.

tory into the the Houses of the Parliament of Canada to admit Rupert's Land and
Union byOrder^j^g North-western Territory, or either of them, into the Union, on

such terms and conditions in each case as are in the Addresses

expressed and as the Queen thinks fit to approve, subject to the

provisions of this Act, and the provisions of any Order in Council in

that behalf shall have effect as if they had been enacted by the

Parliament of the United Kingdom of Great Britain and Ireland.

Astorepresen- 147. In case of the admission of Newfoundland and Prince Edward

fouSS^d and
^^land, or either of them, each shall be entitled to a representation

PrinceEdward in the Senate of Canada of four members, and (notwithstanding

^nate^^
anything in this Act) in case of the admission of Newfoundland the

normal number of Senators shall be seventy-six and their maximum
number shall be eighty-two ; but Prince Edward Island when
admitted shall be deemed to be comprised in the third of the three

divisions into which Canada is, in relation to the constitution of the

Senate, divided by this Act, and accordingly, after the admission of

Prince Edward Island, whether Newfoundland is admitted or not,

the representation of Nova Scotia and New Brunswick in the Senate

shall, as vacancies occur, be reduced from twelve to ten members
respectively, and the representation of each of those Provinces shall

not be increased at any time beyond ten, except under the provisions

of this Act for the appointment of three or six additional Senators

under the direction of the Queen.
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rebuke, ib. ; moves for Russell's dis-
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by C. D. Allin, 260 note 3.

British Supremacy and Canadian Self-
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' representation by population ', 279,
281,295; and north-west, 285 ; forms
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Macdonald-Cartier ministry and feder-
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Mackenzie, Alexander.
BuLLER, Charles, (1806-48), his Sketch

of Lord Durham's Mission to Canada,
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Burke, Edmund, (1729-97), and Quebec
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with Fox, 86.

Burton, Sir Francis Nathaniel,
(1767-1832), administrator of Lower
Canada (1824-25), makes constitu-

tional error over finance, 104.

Burton, Ralph, appointed military
lieutenant-governor of Quebec and
governor of Three Rivers, 26 ; his

instructions from Amherst, 27 ; suc-

ceeded by Haldimand, 28.
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extra-constitutional conventions, 317-
18, 381, 413-14*; its federal and
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kin's conception of, 307, 413.
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Campbell, Sir Archibald, (1769-1843),
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with the assembly, ih.

Campbell, Sir Colin, (1776-1847),
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by proclamation, 316 ; first elections
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the west, 324 ; and Red River
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establishment of its Supreme Court,

341 ; Blake's influence on its status,

341-4 ; and trade treaties, 344-5,

347-50, 446, 451 ; its high commis-
sioner, 345-6 ; and political treaties,

351-2, 446, 451 ; and foreign affairs,

353, 358, 364, 37d, 445, 451, 452;
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and defence, 353-8 ; and title ' Im-
perial Conference ', 358-9 ; its auto-

nomy in Great War, 362-3 ; and
Canadian ships in war, 363 note 1 ;

its military forces in Great War, 363 ;

and economic conference of 1916,

364 ; and war cabinet, 365-6, 452 ;

and war conferences, 367-8 ; and
channels of communication, 368, 380,

449 ; at peace conference, 370-2,

452 ; and League of Nations, 372-4,

452 ; its government, 378-99 ; the

governor-general in, 378, 379-81, 449 ;

legislative power in, 378, 433-44

;

the crown in, 379-80 ; executive

cabinet government in, 381-3
; parlia-

ment of, 383-6 ; electoral divisions

in, 386 ; franchise in, 387-88
; parlia-

mentary procedure in, 389-90
; privi-

leges of its parliament, 392-3 ; its

judicature, 393-5 ; divorce in, 396

;

nature of its parliament, 406, 407,

412 ; of its senate, 412-13 ; and pro-

vincial Acts, 416-30
; general scheme

of legislative power in, 437-9 ; its

' residuary ' power, 439-40 ; com-
pleteness of legislative power in, 440-1;

an integral part of the empire, 445,

447-9 ; its non-sovereign character,

446, 451-4 ; its present status, 447 ;

possesses no powers of constitutional

secession, 448-9 ; and imperial legisla-

tion, 449-50
;

possesses no power to

change the fundamental constitution,

450-1 ; its representative at Washing-
ton, 370, 452 ; and problem of

sovereignty, 454-7.

House of Commons : constitutional

principle governing its membership,
303, 306, 385 ; shares with senate

legislative power, 378, 383 ; regula-

tions governing its electoral districts

and franchise, 385-8
; payment of its

members, 386 ; its procedure, 389-90.
Senate : discussed at Quebec con-

ference, 302, 304 ; discussed in

federation debates, 306, 412-13 ; dis-

cussed at Westminster Palace Hotel
conference, 313 ; the imperial govern-
ment and its organization, 305, 313

;

its legislative powers, 378, 383, 385 ;

and deadlock, 384, 384 note 2 ; repre-

sents grouped provinces, 384, 412,

414 ; qualifications for membership
of, 384, 385 ; women incapable of

membership of, 384 note 1 ; procedure
in, 385 ; and divorce, 396.

See also Alberta, British Columbia,
Manitoba, New Brunswick, Nova

Scotia, Ontario, Prince Edward Island,

Saskatchewan.
' Canada First ' Party, 339-40.
Canada, Province of Lower, (1791-

1838), its creation, 81, 84 ; its system
of government, 81-4 ; its first legisla-

tive assembly, 88 ; its early political

parties, 94 ; its sources of revenue, 96 ;

the growth of nationalism in, 98 ; its

protests against ' gens en place ',

99-100
; projects to unite it with

Upper Canada (1822), 103, 165, 400 ;

rebellion in, 114-15 ; its constitution

suspended, 115, 177 ; special council
of, 115 ; its racial problem, 156-61

;

the crown's strategical position in,

162-3 ; the crown's lack of responsi-

bility in, 163-4 ; influence of dema-
gogues in, 165 ; value of Durham's
Report on, 169 ; Durham dissolves

its special council, 168 ; Durham's
suggestions for, 173-5 ; its special

council reassembled by Sydenham,
184 ; its special council accepts pro-

posals for union, 185 ; its political

apathy, ib.; its administrative chaos,

192 ; municipal government and
registry offices organized in, 193-4.

House of Assembly, its early racial

divisions, 89 ; its early regulations

for its speaker and for language, 89-

90 ;
growth of French-Canadianism

in, 91 ; Milnes's opinion of, 92 ; and
' Gaols' Bill ', 93-4 ; and provincial

press, 93 ; and exclusion of judges, 95,

160 ; its hatred of Craig, 95 ; it

agrees (1810) to vote the civil expenses
of the province, 96 ; Craig's estimate

of, 97 ; its financial contests, 99-102
;

is under leadership of Papineau, 101,

104, 107 ; it claims complete financial

control, 104, 106 ; it passes the ninety-

two resolutions, 108 ; it impeaches
Aylmer, ih. ; grows more extreme,

110 ; its demands for an elective

legislative council, 107, 108, 111 ; it

hears Gosford's instructions, 112 ; its

statement of claims before the rebel-

lion, 112-13 ; and the ten resolu-

tions, 114 ; its last meeting, ib. ; an
arena for French-Canadianism, 157 ;

its racial challenges, 158-9 ; and im-
peachment, 159 ; motive behind its

disputes with the legislative council

and judiciary, 159-60 ; its claim to

change the constitution, 163 ; its

lack of executive control, 164.

Legislative Council : early anti-

French influences in, 90 ; its financial
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disputes with the assembly, 101, 102,

111 ; its reformation recommended
(1828), 105 ; demands to make it

elective, 107, 108, 111, 112, 113, 159;
its constitutional independence, 164.

Special Legislative Council : its

creation, 115 ; its dissolution by Dur-
ham, 168 ; resummoned by Syden-
ham, 184 ; it accepts proposals for

union, 185 ; it passes administrative

ordinances, 193-4.

Canada, Province of United (1841-

67), created, 199 ; weakness of repre-

sentative and responsible government
in, 2 ; it erects tariff against Great
Britain, 4 ; seigniorial tenure abolished

in, 22, 264 ; its first assembly, 199-

205 ; its eastern municipal institutions

break down, 216 ; Bagot strengthens

its judiciary, 217 ; Bagot recognizes

the political power of the French in,

218-20 ; it suffers through the repeal

of the corn laws, 260 ; seat of govern-

ment question in, 272 ; growing desire

for wider government in, 273 ; the

tariff question in, 274-6 ; and defence,

276-8, 291-3 ;
political stagnation

in, 278-82, 283, 292-3; federation

idea grows in, 281-93 ; the union of

Macdonald and Brown in, 294-7

;

delegates at Charlottetown, 299-
300 ; its delegates at Quebec confer-

ence, 300-4 ; its delegates in England,
313-15.

House of Assembly : under Act of

Union, 198; the first, 199; Syden-
ham's methods with, 200-2 ; Syden-
ham loses hold on, 207, 208, 209 ; it

sustains Bagot's La Fontaine-Baldwin
ministry, 223; and Metcalfe, 241-2,

246-7
;

passes Rebellion Losses Bill,

257 ;
passes Canadian Reform Bill,

263 ;
passes seigniorial tenures bill and

secularization of clergy reserves bill,

264 ; rejects militia bill, 277 ; its

political weakness, 278-82.

Legislative Council under Act of

Union, 198 ; made elective, 263,

264.

Canada, Province of Upper, (1791-

1841), its creation, 81, 84 ; its system
of government, 81-4 ; its clergy

reserves, 82, 120, 130, 131, 139-40,

141, 147, 149, 150, 190-1
; projects

to unite it with Lower Canada (1822),

103, 165, 400 ; its organization by
Simcoe, 117-19 ; its racial back-
grounds, 119 ; its early reformers,

120-6; and war of 1812, 127-8;

its alien question, 127-8, 137-8

;

its land problem, ih. ; its phj^sical

backgroimd, 130-1 ; its slow develop-
ment, 131 ; and religious questions,

141, 149; and 'loyalty', 136, 152;
reports on state of, 154-5 ; the causes
for constitutional failure in, 161-2 ; m
the strength of the crown in, 162-5 ;

"
Durham's Report on, 168 ; Sydenham
meets its legislature, 186 ; its last

legislature, 191 ; its reaction to J
Sydenham's methods, 194-6.

House of Assembly : Simcoe's criti-

cism of, 117, 119 ; and early reformers,
121-6 ; it opposes martial law, 127 ;

refuses to tax waste lands, 128, 129
;

is jealous of its rights and privileges,

129 ; its attitude towards Americans,
132 ; it passes bill against unlawful
meetings, 134 ; is dissatisfied over
alien question, 137-8 ; its dealings

with the clergy reserves, 139-40, 149,

190 ; its reformers and Colborne,

141, 142, 143 ; its powerlessness
against the legislative council, 143-4

;

and W. L. Mackenzie, 144-5 ; attacks
colonial secretary, 146 ; under Mac-
kenzie's leadership, 147 ; its reports

on the state of the province, 154

;

it possesses no control over the exe-

cutive, 164 ; it lays down condi-

tions for union unacceptable to Great
Britain, 182 ; its dissolution advised
if necessary to force union, 183 ; is

addressed by Sydenham, 186 ; Syden-
ham's estimate of, 186-7 ; it accepts
proposals for union, 187 ; its last

meeting, 191.

Legislative Council : Simcoe's ideas =

of, 117 ; it pleases Simcoe, 119 ; is

in control of the ' family compact ',

129 ; it carries on dispute with the
assembly over privileges, ih. ; and
marriage, 138 ; imperial promises to
reform, 142 ; its composition criti-

cized by Colborne, 142-3 ; its strength
against reforms, 143 ; proposals to
make it elective, 148, 152 ; it draws
up a report on the state of the pro-

vince, 154 ; its constitutional inde-

pendence, 164 ; it accepts proposals
for union, 187 ; and clergy reserves,

190 ; its last meeting, 191.

Canada Reform Bill, passed by
Hincks-Morin ministry, 263.

Canada's Federal System, by A. H. F.
Lefroy, 415 note 4.

Canada since the Union of 1841, by
J. C. Dent, 243 note 2.
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Canada Trade Act (3 George IV,

c. 119), 103.

Canada versus Guadeloupe, by W. L.

Grant, 32 note 1.

Canadian Constitution historically ex-

plained, by W. Scott, 432 note 1.

Canadian Constitutional Law, by A. H. F.

Lefroy, 424 note 2, 427 note 2.

Canadian Constitutional Studies, by
R. L. Borden, 351 note 1, 363 note 1,

380 note 2.

Canadian National Association, its

political programme, 339-40.
' Canadian Nationals ', defined, 373
note 1.

Canadian Pacific Railway, 337.

Canning, George, (1770-1827), friend

of Bagot's, 211.

Cape Breton Island, 25 note 1.

Carignan-Salieres, Regiment of, 19.

Carleton, Sir Guy, see Dorchester,

Baron.
Carnarvon, Henry Howard Moly-
NEUX Herbert, fourth Earl of,

(1831-90), colonial secretary (1866-7),

314, 315.

Caron, Rene Edouard, (1800-76),

refuses to enter Draper's ministry,

247. See also Correspondence be-

tween, &c.

CARTIER, Sir George Etienne, Bart.,

(1814-73), forms ministry with J. A.
Macdonald, 264 ; adheres to Act of

Union, 281 ; forms ministry on Gait's

refusal, 286 ; accepts federation as

a government measure, 286 ; his

mission to England in support of

federation, 286-8 ; and federation

dispatches to other provinces, 289
;

and Macdonald-Brown negotiations,

295 ; at Charlottetown conference,

299 ; at Quebec conference, 300 ; and
Quebec resolutions, 306 ; visits Eng-
land over federation proposals, 309 ;

supports federation movement in

Halifax, 319 ; goes to England in

connexion with Hudson's Bay Co.,

326 ; and disallowance of provincial

Acts, 416, 429.

Cartier, Jacques, (1491-1557), 7, 15,

322.

Cartwright, J. S., (1804-45), refuses to

join Bagot's council, 217 ; his attitude

towards the French-Canadians, ih.

Catalogne, Gedeon de, (1662-1729),
his report on the seigniories, 19.

Cathcart, Charles Murray, Earl,
(1783-1859), governor of Canada
(1846-7), 249.

Cavendish's Debates . . . on the Bill . . .for
the Government of Quebec (ed. J.

Wright), 50 note 1, 51 note 2, 54 note 4,

55 note 1, 62 note 4, 65 note 1.

Chamberlain, Rt. Hon. Joseph, (1836-
1914), colonial secretary (1895-1903),
his dispatch on disallowance, 422-3

;

and immigration, 434.

Champlain, Samuel, (1567-1635), 322.
Channel of Communication between
Imperial and Dominion govern-
ments, 368, 380, 449.

Chapais, Thomas, (6. 1858), his Les
debuts du Regime parlementaire, 89
note 2.

Charlottetown, (founded 1768), con-
ference at (1864), 299-300.

Charnwood, Godfrey Rathbone Ben-
son, first Baron, (6. 1864), his Life of
Lincoln, 291 note 2.

Chastes, Aymar de, see Company of.

Chatham, William Pitt, first Earl of„

(1708-78), and Seven Years War, 23 ,•

attacks policy of the Quebec Act, 64,
66.

Chauvin, Pierre, Sieur de Tontuit,
see Company of.

Choiseul, Etienne Francois, Due de,

(1719-85), and retention of Canada, 31.

Churchill, Rt.Hon. Winston Leonard
Spencer, (6. 1874), his denial of the
' right ' of secession, 448.

Civil List, dispute over in Lower
Canada, 101, 102, 106, 107, 110,

160.

Clarendon, George William Frede-
rick ViLLIERS, FOURTH EaRL OF,

(1800-70), friend of Bagot's, 210.

Clark, J. Murray, on security of pro-

perty in Canada, 416 note 2.

Clarke, Sir Alured, (1745-1832),
lieutenant-governor of Lower Canada
(1791-6), inaugurates Constitutional

Act, 84 ; divides Lower Canada into

electoral districts and arranges repre-

sentation, 84, 88 ; on Lower Canadian
racialism, 90.

' Clear Grits ', in Canada West, 263,

264, 278.

Clement, W. H. P., 432 ; his Law of the

Canadian Constitution, 432 note 2.

Clergy Reserves, created under the

Constitutional Act, 82 ; their econo-

mic and social aspects, 120, 130, 131,

147 ; their political aspect, 139, 140,

141 ; imperial attitude towards, 142,

149, 150 ; Sydenham's dealing with,

190-1 ; and Baldwin-La Fontaine

ministry, 262 ; and Hincks-Morin.
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ministry, 263 ; their secularization, 4,

140, 264.

CoBBETT, William, (1762-1835), his

followers arrive in Upper Canada, 128 ;

Maitland likens Gourlay to, 133.

Colbert, Jean Baptiste, (1619-83),

minister of marine and colonies

(1669-83), his influence on coloniza-

tion, 11 ; he organizes company of

West Indies, ib. ; forbids summoning
of estates-general of New France, 16.

Colborne, Sir John, first Baron
Seaton, (1778-1863), lieutenant-

governor of Upper Canada (1828-35),
establishes special council in Lower
Canada, 115 ; succeeds Maitland, 141 ;

his instructions, 142 ; sees the diffi-

culties created by the ' family com-
pact ' and the Anglican Church,
142-3 ; his estimate of Bishop
Strachan, 143 ; hesitates to make
public imperial dispatches, 145 ; his

censure and recall, 148 ; establishes

crown rectories, 148-9 ; his special

council re-summoned by Sydenham,
184.

Colebrooke, Sir William Macbean
George, (1787-1870), lieutenant-

governor of New Brunswick (1841-8),

267.

Coles, George, (1810-75), reform leader

in Prince Edward Island, 268.

Colonial Advocate, The (founded at
Queenston May 18, 1824, and trans-

ferred to Toronto November 1824),

140, 144, 147 note 1.

Colonial Conferences, 347, 349, 358-9.

Colonial Policy of Lord John Russell, by
Earl Grey, 253 note 4.

Commercial Treaties, see Canada,
Dominion of and Treaties.

Committee of Correspondence, 62.

Committee of Imperial Defence, 353,

356-7, 453. See also Esher, Viscount.

Commons, House of, see Canada,
Dominion of.

Communication, 'Channel of, with
Imperial Government, see Channel.

Company of Chauvin (1599), 8 note 3 ;

of De Caen (1620), 8 note 3; of

De Chastes (1602), 8 note 3 ; of De
Monts (1603), 8 note 3 ; of Mont-
morency (1622), 8 note 3 ; of New
France (Compagnie des Cent-Associes,

1627), 7, 9, 10, 11, 12 ; of Pont-Grav6
(1599), 8 note 3; of Rouen (1613),

8 note 3 ; of the West Indies (1664),

7, 11. See also Hudson's Bay, North-
West Company, X. Y. Company.

\

Concordat, The (1801), its influence

in Lower Canada, 97.

Confederation, discussion of the term,
400-11 ; of Massachusetts, Connecti-
cut, Plymouth, and New Haven (1643),
401 ;

' Articles of ' (1778), 401-2 ; of

Southern States, 403.

Conference, see Colonial Conferences
and Imperial Conference. ^

Constitution, alteration of, see Altera-
tion.

Constitution ofCanada, by W. R. Riddell,

427 note 4, 428 note 2, 430 note 3.

Constitutional Act of 1791 (31
George III, c. 31), gives the Canadas
representative institutions, 2 ; its

drafts, 78-9 ; passed, 80 ; analysis
of, 81-4 ; and ' clergy reserves ' and
' protestant clergy ', 82, 130, 131, 139,

140, 149, 150, 153, 190, 262, 264;
brought into force, 84 ; debates in

the imperial parliament, 84-6 ; Pitt's

conception of, 85-6 ; its political pur-
pose, 157 ; creates constitutional
difficulties, 162-4, 279, 280-2.

Continental Congress, First (1774),
63.

Convention, The Federal (1787), 402,
414.

Cooley, Thomas M., quoted, 403.

Corn Laws, British, effect of abolition

in Canada, 260.

Cornwallis, Charles, first Marquis
AND second Earl Cornwallis (1738-
1805), surrenders at Yorktown (1781),
56.

Correspondence between . . . W. H. Draper
. , . R. E. Caron and , . , R. E. Caron
and . . . L. H. La Fontaine and A. N.
Morin, 247 note 1. j

Council of Four, at Peace Conference i

1919, 371.

Council of Ten, at Peace Conference
1919, 370.

Courts, see Judicial Systems. ,

Coutume de Paris, 54, 54 note 3. 1
Covenant of the League of Nations,

see League of Nations.
Craig, Sir James Henry, (1748-1812),

governor of Canada (1807-11), his

arrival, 94 ; dismisses militia officers,

95 ; his analysis of political tenden-
cies, ib. ; his financial conflict with
the assembly, 96 ; and Le Can^idien,

ib. ; criticism of his regime, 96-7,

. 157-8 ; and Act of Supremacy,
103.

Cramahe, Hector Theophilus, {d.

1789), 47, 58.
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Criminal Appeals : to supreme court,

395 ; to privy council, 397, 398.

Cromweli., Oliver, (1599-1658), 165.

Crown, The, in the Canadas, 162-6 ; in

the dominion, 379-81.
Custom of Paris in the New World, The,
by W. B. Munro, 54 note 3.

Cuvillier, Augustin, {d. 1849), with-
draws from Papineau's group, 109.

Dalhousie, George Ramsay, ninth
Earl of, (1770-1838), governor of

Canada (1820-8), his instructions, 102 ;

his conflicts with the assembly of

Lower Canada, ib., 104 ; attacked by
Papineau, 105 ; removed to India, ib.

Daly, Sir Dominick, (1798-1868),
member of Durham's special council,

168 ; member of Metcalfe's provisional

government, 242, 244 ; forms ministry
with Sherwood, 247, 254.

Davidson, John, crown lands' commis-
sioner, retirement of under Bagot, 222,
223.

DaYIN, Nicholas Flood, (1848-1901),
his The Irishman in Canada, 217 note 4.

Deadlock, in federal area, 305, 384

;

in provinces of Nova Scotia and Que-
bec, 390.

Declaration of London, 352.

Defence, in province of United Canada,
276-8, 291-2 ; its ambiguous position

after federation, 340 ; and imperial
parliament, 353 ; dominion control
over, ib. ; minister of, ib. ; gradually
assumed by the dominion, 354-8

;

and empire, 360, 362-3, 364, 374.

Delegation, Doctrine of, 402, 406,

407, 410, 412, 430.

Dent, John Charles, (1841-88), his

Canada since the Union of 1841, 243
note 2.

Derby, Edward George Geoffrey
Smith Stanley, fourteenth Earl
OF, (1799-1869), secretary for war and
the colonies (1833-4, 1841-5), ap-
points select committee to investigate

the Canada question, 109 ; reinstates

Hagerman, 146 ; receives Bagot's
estimate of Sydenham, 207 ; issues

Bagot's instructions, 214-15 ; his re-

actionary tendencies, 214 ; advises

Bagot to avoid distinctions of race,

creed, or party, 215 ; receives advice
from MacNab, 220 ; his panic over
Bagot's dispatches, 220-1 ; advises
Bagot to multiply ' vendus ', 221 ;

instructs Bagot only to approach the
French party as a desperate measure,

ib. ; is startled at Bagot's constitu-

tional experiment, 225 ; his approval
• of Bagot's policy, 226-7 ; his defence

of Metcalfe, 245 ; is recommended to
send Elgin to the Canadas, 249.

Derby, Edward Henry Stanley,
FIFTEENTH Earl OF, (1826-93), foreign
secretary (1866-8), objects to title
' kingdom of Canada ', 315.

Dicey, A. V., (1835-1922), and Canadian
federalism, 428 ; his Law of the Consti-

tution, 428 note 4.

Disallowance of Dominion Acts,
379 ; of provincial acts, 82, 303,
415-30.

Dismissal of Ministers, 382.

Dissolution of Parliament, 82, 164,

383.

Divorce, 395-7.
Documents relating to the Seigniorial

Tenure, ed. W. B. Munro, 19 note 1.

DoHERTY, Rt. Hon. Charles Joseph,
minister of justice (1911-21), and
defence, 361 ; and peace treaties, 371 ;

his theory of statehood, 374-5 ; and
disallowance of provincial acts, 421,

425-6, 427, 428, 429.
' Dominion,' origin of the title, 315
note 3.

Dorchester, Sir Guy Carleton, first
Baron, (1724-1808), governor of

Canada (1768-78, 1786-96), early ad-
vocate of conciliation, 41-2 ; succeeds
Murray, 44 ; opposed to an assembly in

Quebec, 45 ; his ideas on a legal system
for Quebec, 46 ; behind the scenes in

the drafting of the Quebec Act, 47, 48,

50, 54, 62, 65 ; corrects some judicial

abuses, 48 ; creates a ' privy council ',

53 ; his dispute with Livius, ib., 56

;

examined at bar of house of commons,
54 ; his instructions under the Quebec
Act, 55 ; his ambiguous administra-

tive course, ib., 56, 65, 156-7 ; sum-
mons first council under the Quebec
Act, 56 ; refuses to communicate his

instructions, ib. ; his instructions and
the religious problem, 57 ; his military

training and the problem of govern-

ment, 59 ; his dispatches and the

problem of government, 59-62 ; his

criticism of the proclamation of 1763,

60 ; the imperial government and his

dispatches, ib. ; his faith that con-

cessions will hold the French, ib. ; his

influence in England on the eve of the

Quebec Act, 61-2 ; his misinterpreta-

tion of Canadian sentiment, 67 ; his

disappointment in the results of the

Kk
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Quebec Act, 68 ; his administration

under the Quebec Act, 72 ; sets up
judicial system, 72-3 ; finds new
political situation after the revolu-

tionary war, 75 ; inquires into the
state of the province, 76 ; takes
division of province into consideration,

77 ; his opinions on division, 78

;

receives draft of Constitutional Act,
ib. ; suggests a kind of British Ameri-
can federation, 79 ; his opinions on
a colonial aristocracy, ih. ; appointed
governor-in-chief of the Canadas, 84 ;

organizes judicature in Lower Canada,
90 ; dislikes the Constitutional Act,

91 ; his dispute with Simcoe, ib., 119.

DoRioN, Sir Antoine Aime, (1818-91),
minister of justice (1873-4), forms
ministry with Brown, 285 ; attacks

Quebec resolutions, 307, 404, 413,
414 ; and disallowance of a Manitoba
Act, 418.

* Double Majority ' principle, 247, 281,
282. Cf. 316 note 2.

Doughty, Arthur George, (6. 1860),
editor of Knox's Journal, 26 note 1.

Douglas, Sir James, (1803-77), governor
of Vancouver Island (1851-63),
governor of British Columbia (1858-
64), 332, 333, 334.

DouTRE, G., joint author of Le Droit
Civil Canadien, 28 notes 1 and 2, 42
note 3.

Draper, William Henry, (1801-77),
attorney-general of Canada West, 199 ;

discusses political situation with Ba-
got, 218 ; advises Bagot to open ne-

gotiations with the French, 219

;

refuses to work with Baldwin, ib.
;

his resignation, 223 ; joins Metcalfe's

executive, 244 ; fails to secure La
Fontaine's help, 247 ; reference to one
of his judicial opinions, 417. See also

Correspondence between, &c.

Droit de Banalite during the French
Regime, by W. B. Munro, 20 note 3.

DUFFERIN AND AVA, FREDERICK TEM-
PLE Hamilton Blackwood, Mar-
quess OF, (1826-1902), governor-
general of Canada (1872-8), his exer-

cise of the power of pardon, 342 ;

his indiscretion in asking J. A. Mac-
donald to resign, 382 note 1.

Dundonald, Douglas Mackinnon
Baillie Hamilton - Cochrane,
twelfth Earl of, (b. 1852), in com-
mand of the federal militia (1902-4),

his dismissal from the command of the

Canadian militia and its causes, 354.

DuNKiN, Christopher, (1811-81), his

criticism of the Quebec Resolutions,

307, 317, 413, 429.

Durham, John George Lambton,
first Earl of, (1792-1840), governor
of Canada (May 29—November 1,

1838), his appointment, 115 ; his

criticism of the clergy reserves, 140 ;

his criticism of colonial representative

government, 165 ; the scope of his

authority, 167 ; his preconceived
favour for federation, ib. ; his first

proclamation, 167-8 ; his imperialism,

168 ; he dissolves the old council, ib. ;

his Report, 168-9 ; his resignation,

169 ; meets representatives from the

Maritime Provinces, ib. ; abandons
the idea of an immediate federation,

173 ; advises reunion of the Canadas
under responsible government, 173-4

;

his fundamental principles governing
this advice, 174 ; his anglicizing policy,

174-5, 219 ; his conception of re-

sponsible government, 175-6 ; his con-

ception of a federated British North
America, 176 ; recommends thorough
municipal system, ib., 193 note 3

;

attempts to distinguish imperial and
colonial subjects, 177-8 ; his Report
before the house of commons, 179 ;

is Elgin's father-in-law, 249 ; his con-

ception of a federation, 400-1. See
also Buller, C, and Durham's Report.

Durham's Report, on clergy reserves,

140 ; on the failure of representative

government, 165 ; its anglicizing

policy, 174-5, 219 ; on responsible

government, 175-6, 239 ; on federa-

tion, 174, 175 ; on municipal institu-

tions, 176 ; on distinction between
local and imperial affairs, 177-8.

Eastern Townships, 88, 103, 106.

Economic Conference of 1916, 364.

Education, and Gait, 312, 313, 314;
regulations for its control in Manitoba,
329 ; special provisions for its control

in the Yukon, 331 ; its constitutional

place in the federation. 433-4, 437.

Eight Years in Canada, embracing a Re-
view of the Administration . . . of Sir
Charles Bagot, by J. Richardson, 228

^ note 3.

Eglise du Canada apres la Conquete, L\
by I'abbe A. Gosselin, 42 note 4.

Electoral Divisions, determined by
the federal parliament, 386.

Elgin, James Bruce, eighth Earl of,

(1811-63), governor of Canada (1847-
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54), appointed by Whig ministry, 249
;

an eminent Peelite, ib, ; Durham's
son-in-law, ih. ; his influence on Earl
Grey's policy, 253 ; arrives in Canada,
ib. ; his problems, 253-4 ; his con-

ception of the office of governor, 254,

255 note 1, 256, 257, 270 ; sends for

La Fontaine and Baldwin, 255 ; and
French-Canadian problem, 257 ; and
French language, ib. ; and the poli-

tical outlook of Canada East, ib. ;

and Rebellion Losses Bill, 257-60

;

insulted at Montreal, 258 ; vindicates

responsible government, 259 ; and
repeal of the Corn Laws, 260 ; and
reciprocity, 4, 261, 290, 344, 351 ;

rebukes Russell, 261 ; his imperial
conception, 261-2 ; and clergy re-

^ serves, 262 ; defended by Howe, 266.

Episode de Vhistoire de la Dime au Canada,
by I'abbe A. Gosselin, 40 note 2.

EsHER, Viscount, his Committee of
Imperial Defence, 357 note 1.

EsQUiMALT, 354, 355.

ESQUIMALT AND NaNAIMO RAILWAY,
425 note 1.

Evolution of the Dominion of Canada, by
E. Porritt, 414 note 1.

Exchequer, Court of, 394-5.

Extra Official State Papers, by William
Knox, 64 note 1, 78 note 2.

Falkland, Lucius Bentinck Cary,
TENTH Viscount, (1803-84), lieu-

tenant-governor of Nova Scotia (1840-

6), succeeds Campbell, 197 ; driven
from office, 265.

' Family Compact,' its general char-

acter, 120 ; in control of the councils,

129 ; and Gourlay, 131, 132, 135, 136 ;

and Mackenzie's printing-press, 140
;

and Mackenzie affair, 145-6 ; attacked
in Seventh Report on Grievances, 147 ;

its apparent triumph, 152-3, 154

;

its intellectual vigour, 155 ; its ex-

clusiveness, 161 ; favoured by the
constitution, 164 ; attacks Durham's
Report, 168 ; neglected by Sydenham,
187 ; favoured by Stanley, 214 ; its

ambiguous policy, 216 ; its claims
advocated in England by MacNab,
220 ; favoured by Metcalfe, 232, 235,

241 ; and Elgm, 259.

Federalism, the nature of Canadian,
400-32.

Federation, influenced by deadlock
and party failure, 280-2 ; its various
obstacles, 283-4 ; Gait's proposals

K

for, 284-5 ; made a government
measure, 286 ; supported by Canadian
mission to England (1858), ib. ; its

difficulties discussed in England, 286-
8 ; gathers strength against opposi-
tion, 289 ; rejected by the Reform
Convention (1859), ib. ; J. A. Mac-
donald favours wider scheme, ib. ;

Macdonald's conception of, 289-90

;

McGee supports, 289, 290; is in-

fluenced by American tariffs and the
Civil War, 290-2

; gains ground in the
Maritime Provinces, 292 ; is supported
by Brown, 293 ; and the Macdonald-
Brown negotiations, 294-7 ; its pro-
gress at Charlottetown and Quebec
Conferences, 298-304 ; is welcomed
in England, 305 ; is accepted by the
Canadian legislature, 308 ; is opposed
in the Maritime Provinces, 308-9 ; it

gains strength, 311-12 ; at Westmin-
ster Palace Hotel Conference, 313-15

;

in the imperial parliament, 315

;

English indifference to, 315-16 ; ac-
cepted at dominion elections, 318 ;

is opposed in Nova Scotia, 319-20
;

faith in its wider possibilities, 322 ;

and the west, 323-36 ; and Prince
Edward Island, 336-7 ; its loose

definitions, 403-4.

Fenianism, and federation of New
Brunswick, 311.

Ferney, 31.

Feudalism, see Seigniorial System.
Fielding, Hon. William Stevens,

(6. 1848), minister of finance (1896-
1911, 1921), and peace treaties, 374.

FiNLAY, Hugh, {d. 1801), deputy-post-
master for Canada, his view of colonial

possessions, 4 ; his opposition to
Haldimand, 74.

Firth, William, attorney-general of

Upper Canada, attacks Gore, 126.

FiTZPATRicK, Sir Charles, (6. 1853),
minister of justice (1902-6), 424.

FiTZROY, Sir Charles Augustus, (1796-
1858), lieutenant-governor of Prince
Edward Island (1837-41 ),and Durham,
169 ; and reforms, 172-3.

FloridAS, The, their civil government,
32.

Foley, Michael Hamilton, passed over
by Sir E. Head, 270.

Foreign Affairs, Durham and, 178,

203, 252 ; Howe and, 181, 203, 252
;

and office of high commissioner, 345-6;
their relation to commercial treaties,

347-9 ; and political treaties, 351-2
;

Laurier and, 352-3 ; and imperial

k2
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defence committee, 353, 356-7, 453 ;

and Canada (1867-1914), 360-1, 364,

365, 367, 374 ; and the imperial tie,

445-58.

Fort Garry (founded about 1862 and
incorporated as Winnipeg 1873), 324,

327, 328.

Foster, Rt. Hon. Sir George Eulas,

(6. 1847), 364, 371.

Foster, William A., and ' Canada
First ' party, 339.

FouRNiER, Hon. Telesphore, (1824-

96), minister of justice (1874-5), 418.

Fox, Charles James (1749-1806), and
Quebec Act, 3, 66 ; breaks friendship

with Burke, 86.

FoY, James Joseph (1847-1916), at-

torney-general of Ontario, 397.

France, its Early Colonial Policy,
7-24 ; its American possessions pass

to Britain, 25, 32 ; its alliance with

the United States, 69 ; its influence

on Constitutional Act, 79, 86 ; its

propaganda in Lower Canada, 90, 97 ;

and trade treaties, 344, 347, 348 ; and
Canada's place at the peace conference,

371.

Franchise, under Constitutional Act,

81 ; in the dominion, 387-8 ; in the

provinces, 391.

Franklin, Benjamin, (1706-90), his

plan for the union of the American
colonies, 401.

Fraser River, 332.

Freemasons, exempted from classifica-

tion as an illegal society under Secret

Societies Bill, 241.

French-Canadians,
In New France : their political

apathy, 1, 2, 22, 23, 49 ; their govern-

ment under the French regime, 7-17
;

. and the seigniorial system, 19-24.

1759-74 : under the ' regime mili-

taire ', 25-31 ; and grant of religious

toleration, 3, 30, 35, 39, 40, 41, 42 ;

problem of their civil government,

34-5, 37, 48-9 ; Murray's goodwill

towards, 38, 41-2, 58 ; early signs of

their repression, 39-41 ; Carleton's

goodwill towards, 41, 58, 60 ; gradual

concessions to, 42 ; and problem of an
assembly, 44-5, 60 ; in relation to the

penal laws, 46 ; their petitions on the

administrative scheme, 47 ; gener-

ously treated by the Quebec Act, 51,

57, 58, 64 ; and privileges granted by
Quebec Act, 67 ; their apathy during

American revolution, 67-8 ; consoli-

dated by the Quebec Act, 69, 156-7,

279 ; attached to imperial connexion,

70.

1774-91 : and newer problem of

assembly, 75 ; fear revocation of

Quebec Act, ib. ; the state of France
works in their favour, 79 ; their

privileges under the Constitutional

Act, 82, 83 ; Pitt's conception of

their future, 84-6, 157, 279.

1791-1838 : their ignorance of re-

presentative institutions, 89 ; their

early racial and linguistic grouping,

89-90 ; and Le Canadien, 94 ; be-

ginnings of their political grouping,

95 ; their consolidation under Craig's

regime, 95-7 ; their alienation from
the British, 98 ; early conciliation to-

wards, 99 ; and ' gens en place ', ib.,

100 ; continued conciliation towards,

100-2 ; and proposal for union (1822),

103, 165, 400 ; their response to

Papineau, 105, 110, 111, 114, 115;
their privileges confirmed by Canada
Committee (1828), 105 ; their ranks
broken into ' patriotes ' and ' consti-

tutionalists ', 109 ; their racial con-

solidation, 156-61.

1838-1922 : their absorption con-

templated by Durham, 174-5, 219 ;

are considered unfit for self-govern-

ment by Sydenham, 185, 194 ;, Syden-
ham notes their racial cohesion, 185,

193 ; Sydenham's early desires to

work with, 193 ; they hold aloof from
Sydenham's activities, 194 ; their

language and the Act of Union, 198 ;

wisdom of Sydenham's attitude to-

wards their political grouping (1841),

205-6 ; their racialism inactive under
Sydenham, 207 ; Bagot censures

Sydenham's attitude towards them,
207-8, 216, 217 ; are recommended
to Bagot, 210 ; colonial office warns
Bagot against them, 212 ; they refuse

to work municipal machinery, 216

;

their political importance recognized

by Cartwright, Draper, and Harrison,

217-19 ; individual defections fail to

break their solidarity, 218 ; Bagot
recognizes that he cannot govern the

province without them, 219 ; Stan-

ley's opposition to, 220-1 ; Bagot
accepts them as a political party, 222 ;

conciliated by Bagot's measures,

223-4 ; their sorrow over Bagot's

illness, 228 ; Metcalfe alienates, 246-7

;

' and Elgin, 257, 258, 259, 279 ; their

natural conservatism, 263 ; their con-

solidation under the Act of Union>



INDEX 501

279-81 ; Brown's conception of their

strength, 306-7 ; Cartier's conception
of their future, 306 ; and federal pro-

posals in matters of education, 313-14

;

their special claims to cabinet repre-

sentation, 317, 381 ; and divorce,

396-7 ; and constitutional changes,

450.

French Language, 89, 90, 94, 103, 157,

198, 257, 389.

French Revolution, attitude of Cana-
dians during, 69.

Frontenac, Louis de Buade, Comte
DE Palluau et de, (1620-98), gover-
nor of New France (1672-82, 1689-

98), 14 ; summons the three estates,

16.

Gage, Thomas, (1721-87), governor at

Montreal, 26 ; receives instructions

from Amherst, 27 ; his report on the
' regime militaire ', 28-9.

Galt, Sir Alexander Tilloch, (1817-
93), minister of finance (1858-62,
1864-66, 1867), claims fiscal auto-
nomy, 273-6 ; his federal proposals

(1858), 284-5, 287, 293; visits

England m the matter of federation,

286, 293 ;
grasps relation between

federation and transportation, 287-8
;

takes part in Macdonald-Brown ne-
gotiations, 294-5 ; at Charlottetown
and Quebec conferences, 299, 300 ; de-
fends Quebec resolutions, 306 ; visits

England in connexion with Quebec
resolutions, 309 ; retires over educa-
tional problem, 312 ; and educational
proposals at Westminster Palace Hotel
conference, 313-14 ; and English
apathy, 315-16 ; joins first federal

cabinet, 317-18 ; and ' better terms ',

320 ; and railways, 344 ; ap-
pointed high commissioner, 346 ; his

speech on the imperial problem, ib.
;

his Relations of the Colonies to the

Empire, 346 note 2. See also Skelton,

O. D.
Galt, John, (1779-1839), his transac-

tions over ' clergy reserves ' and his

Life, by R. K. Gordon, 139 note 3.
' Gaols' Bill,' helps to create racial

issue, 93, 94.

Garneau, FRAN901S Xavier, (1809-66),
his estimate of the ' regime militaire ',

28 ; his Histoire referred to, 31 note I.

George III, (1738-1820), Burke's con-
ception of his sovereignty over New
France, 2, 51 ; the question of tithes

left to his pleasure, 40 ; approves

Carleton'F >»roposals, 60 ; his message
to parliament in connexion with the

Quebec Act, 63 ; the ' patriot king ',

66 ; his example recommended to

Bagot by Peel, 220.

Germany, difficulties created by trade

treaty with, 347, 349 ; Canada at war
with, 362 ; Canada and peace treaty

with, 370-2.

Gipps, Sir George, (1791-1847), mem-
ber of the Canada commission (1835),

110.

GiROUARD, John Joseph, (1795-1855),

unable to accept office under Bagot,

224-5.

Gladstone, Rt. Hon. William Ewart,
(1809-98), secretary for war and the

colonies (1845-6), and Rebellion Losses

Bill, 259 ; and the retention of

Canada, 316.

Glenelg, Charles Grant, Baron,
(1778-1866), secretary for war and the

colonies (1835-9), issues Gosford's

instructions, 110 ; receives Seventh

Rvport on Grievances, 148 ; appoints

Bond Head, 148, 150 ; issues Bond
Head's instructions, 1 50 ; his con-

ceptions of responsible government,

150-1, 172, 196 ; refuses to urge repeal

of the Revenue Control Act, 152 ; his

dispatch on the reform of the execu-

tive, ib. ; mistrusts and recalls Head,
153 ; his instructions, &c., to Durham,
167 ; and reforms in Nova Scotia,

171-2.

Globe, The, (established by George Brown
at Toronto, 1844), 262, 297.

GoDERicH, Frederick John Robinson,
Viscount, afterwards Earl of
RiPON, (1782-1859), secretary for war
and the colonies (1827, 1830-3), inter-

views W. L. Mackenzie, 145, 146, 147 ;

orders Colbome to publish dispatch

on grievances, 145 ; censures Hager-

man and Boulton, 146 ; and clergy

reserves, 149 ; and the councils in

Nova Scotia, 169-70.

Gordon, Sir Arthur Hamilton, Baron
Stanmore, (6. 1829), lieutenant-

governor of New Brunswick (1861-6),

and federation, 300, 309, 311.

Gordon, R. K., author of John Galt,

139 note 3,

Gore, District of, Metcalfe's reply to

an address from, 245.

Gore, Sir Francis, (1769-1832 ?),

lieutenant-governor of Upper Canada
(1806-18), his dispute with Thorpe,

122-4 ; his political methods, 124,
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126, 152, 195; and the press, 124;
and aliens, 128.

GosFORD, Archibald Acheson, second
Earl of, (1776-1849), governor of

the Canadas (1835-8), his instructions,

110 ; fails with Lower Canadian
assembly. 111 ; makes public his in-

structions, 112 ; lays the ten resolu-

tions before the assembly, 114 ; re-

commends suspension of the constitu-

tion, ib.

GossELiN, l'abbe A., his Episode de
Vhistoire de la Dime au Canada, 40
note 2 ; his UEglise du Canada apres
la Conquete, 42 note 4.

GouRLAY, Robert, (1778-1863), arrives

in Upper Canada, 131 ; his interest in

colonization and his inquiries, ib. ; his

association with Barnabas Bidwell,
ib. ; is opposed by Strachan, 132, 133 ;

summons convention at York, 132,

136, 141 ; his popularity, 132 ; Mait-
land's estimate of, 133 ; his convention
condemned by the assembly, 134

;

attacks repressive legislation, ib. ;

refuses to leave the province and is

imprisoned, ib. ; his supporters perse-

cuted, 135, 136 ; his character and
influence, 135-6 ; his Statistical Ac-
count of Upper Canada, 84 note 5.

Government of Canada and its

Provinces, 378-99. See also Cabinet,
Canada (Dominion of). Federalism,
Governor-General, Legislative Power.

Governor, office of in New France.
See New France.

Governor-General, his office and
functions, 4 ; Russell's conception of
the office of, 179; Howe's conception of

the office of, 180-1 ; Sydenham's con-
ception of the office of, 188-9 ; Met-
calfe's conception of the office of, 230,
231, 233, 234-5, 243; Elgin's con-
ception of the office ot, 254, 255 note 1,

256, 257, 270 ; Baldwin's conception
of the office of, 255, 270 ; and attend-
ance at council, 270-1 ; and power of

pardon, 340, 342, 343 ; and reserva-

tion of bills, 340, 341, 379; and
channel of communications, 368, 380,
449 ; and crown, 378-81 ; and minis-

terial advice, 380 note 2 ; and ap-
pointment of judges, 379, 393 ; con-

sultation over his appointment, 380,

380 note 1 ; and dismissal of ministers,

382 ; and deadlock, 384 ; and re-

moval of judges, 394 ; and provincial

Acts, 415.

Grant, Alexander, (1727-1813), presi-

dent and adminLsttator of Upper
Canada (1805-6), his conflict with the
assembly, 121-2.

Grant, William Lawson, (6. 1872),

32 note 1.

Granville, Granville George Leve-
soN-GowER, second Earl, (1815-91),
colonial secretary (1868-70, 1886), and
Hudson's Bay Co., 326 ; and federa-

tion of British Columbia, 335.

Greeley, Horace, (1811-72), his tariff

policy and Canada, 290.

Greenock, Scotland, Gait's speech at,

346.

Grenada, its civil government, (1763),

32. .

Grenville, George, (1712-70), first

lord of the treasury ( 1763-5), 41.

Grenville, Thomas, (1755-1846), friend

of Bagot, 210.

Grenville, William Wyndham,
Baron, (1759-1834), secretary for

home and the colonies (1789-91), for-

wards draft of the Constitutional Act
to Dorchester, 78 ; his conception of

colonial government and colonial

aristocracy, 78-9.

Grey, Sir Charles Edward, (1785-

1865), member of the Canada Com-
mission (1835), 110.

Grey of Falloden, Sir Edward, first
Viscount, {b. 1862), and commercial
treaties, 348.

Grey, Sir Henry George, third Earl,
(1802-94), secretary for war and the
colonies (1846-52), associated with
Elgin, 249 ; his imperialism, 250-1 ;

his ' responsible government ' dis-

patches, 251-2, 265, 267-8 ; his con-

ception of the imperial influence, 253 ;

his attitude towards tariffs, ib. ; and
responsible government, 255 ; and
Rebellion Losses Bill, 259 ; and de-

velopments in Nova Scotia, 265 ; his

Colonial Policy of Lord John Russell,

253 note 4.

Growth of Canadian National Feeling, by
W. S. Wallace, 339 note 1.

Guadeloupe, 32.

Habeas Corpus, writ of, 55, 74 ; Acts,

378.

Hagerman, Christopher Alexander,
(1792-1847), his political incapacity,

144-5 ; dismissed and reinstated, 146.

Hague, Conferences and Tribunal,
351, 352.

Haldane, Richard Burdon, Viscount
Haldane, (6. 1856), and Canadian
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coiistitutional cases, 398 note 4. ; his

conception of Canadian federalism,

408-12 ; on the expression ' the whole
area of self-government ', 440 note 2 ;

on federal residuary power, 440.

Haldimand, Sir Frederick, (1718-91),

governor of Canada (1778-86), suc-

ceeds Burton at Three Rivers, 28 ;

succeeds Carleton, 53 ; attempts to

set up ' privy council ' and is repri-

manded, ib. ; withholds his instruc-

tions from council, 56 ; the rigidity of

his government, 74, 156.

Halifax, (founded 1749), first assembly
summoned at, 80 ; English influences

in, 171 ; Sydenham visits, 197, 215 ;

Charlottetown conference (1864) ad-
journs to, 300 ; anti-federation con-
vention at, 319-20 ; its defences, 354,

355.

Hamilton, Alexander, (1754-1804),
and constitution of the United States,

402, 414.

Hamilton, Henry, {d. 1796), lieutenant-

governor of Lower Canada (1782-5),
opposes Haldimand, is dismissed, 74.

Hanover, 447.

Harisse, H., his Notes pour servir a

rkistoire de la Nouvelle-France, 8
notes 1, 2.

Harrison, Samuel Bealey, {d. 1867),

lays Russell's dispatches on table of

assembly, 202 ; and resolutions on
responsible government, 204-5, 213,

218, 237, 238, 242, 244 ; advises Bagot
to send for Baldwin and La Fontaine,

218.

Harvey, Sir John, (1778-1852), lieu-

tenant-governor of New Brunswick
(1837-41), of Nova Scotia (1846-52),

and Durham, 169 ; carries out re-

forms in New Brunswick, 170, 196,

267 ; receives ' responsible govern-
ment ' dispatch from Grey, 251-2, 265

;

and responsible government in Nova
Scotia, 266.

Head, Sir Edmund Walker, (1805-68),
governor of Canada (1854-61), inten-

tion to appoint him to Upper Canada,
150 note 1 ; refuses Brown's request
for dissolution, 270 ; on governor's

presence at council meetings, 271.

Head, Sir Francis Bond, (1793-1875),
lieutenant-governor of Upper Canada
(1836-8), communicates his instruc-

tions to the legislature, 111 ; his

appointment and instructions, 148,

150 ; his Narrative, 150 note 2 ; his

council, 151 ; his conception of re-

sponsible government, 151-2, 177
his political methods, 152-3, 195
his recall, 153 ; his ' bread and butter
assembly, 154.

Heights of Abraham (named after

Abraham Martin, 1589-1664), 24.

Herschell, Farrer, first Baron
Herschell, (1837-99), 421.

Hey, William, {d. 1797), chief justice

of Quebec (1766-77), his proposed
legal system for Quebec, 46 ; con-
sulted on drafting of Quebec Act, 50.

HiGGiNSON, Captain, Metcalfe's secre-

tary, his interview with La Fontaine,
237-8.

High Commissioner, office of, created,

346 ; J. A. Macdonald's conception of

the office of, 346 note 2.

Hillsborough, Wiu.s Hill, first
Earl of, afterwards first Marquis
OF Downshire, (1718-93), president

of the board of trade and plantations

(1763-5) ; colonial secretary (1768-

72) ; his opinion of the proclamation
of 1763, 39 ; and boundaries under
Quebec Act, 62.

HiNCKS, Sir Francis, (1807-85), his

Reminiscences, 150 note 1, 238 note 1 ;

his Brief Review, &c., 168 note 2

;

included in Bagot's council, 217 ; his

interpretation of the Metcalfe crisis,

243 ; his Political History, 243 note 2 ;

supports Elgin in The Times, 260

;

forms ministry with Morin, 263 ; his

defeat, 264 ; and tariffs, 273.

Histoire du Canada, of F. X. Garneau,
28 note 4, 31 note 1.

Historical Journal of the Campaigns . . .

1757-60, by John Knox (ed. A. G.
Doughty), 26 note 1.

HoLTON, Luther Hamilton, (1817-80),

and Quebec resolutions, 307.

Hong-Kong, MacDonnell of New Bruns-
wick removed to, 309.

Hope, Henry, {d. 1789), lieutenant-

governor and administrator of Quebec
(1785-6), 74, 76.

HowAY, Frederick William, his Atti-

tude of GoverTior Seymour towards

Confederation, 334 note 1.

Howe, Joseph, (1804-73), his early

reform resolutions, 171 ; his letters

on responsible government, 180-1,

203, 252 ; conflict with lieutenant-

governor, 196-7, 206, 265 ; supports

Elgin, 266 ; unable to attend Char-

lottetown conference, 300 ; opposes

federation, 309, 318-19 ; enters federal

ministry, 320.
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HowLAND, Sir William Pearce, (1811-

1907), 317, 318.

Hudson's Bay and Pacific Territories, by
Alexander Morris, 289 note 3.

Hudson's Bay Company, boundaries of

Quebec extended to territory of,

52 note 1 ; Gait suggests the annexa-
tion of its territories, 284 ; its trade

rivalries, 323 ; imperial report on
(1857), 324 ; federal debate on, 325 ;

surrender of its rights, 326, 329;
and Pacific colonies, 331-6.

Huguenots, excluded from New France,

3, 9, 12.

Hume, Joseph, (1777-1855), his 'bane-

ful domination ' letter to W. L.

Mackenzie, 147 ; recommends Head
to W. L. Mackenzie, 150 note 2.

Hundred Associates, see Company of

New France.

Hunt, Henry, (1773-1835), Maitland
likens Gourlay to, 133.

Hunter, Peter, (1746-1805), lieutenant-

governor of tipper Canada (1799-

1805), his arrival, 120; Thorpe's

estimate of, 122 ; Weekes's estimate

of, 123.

Huntley, Sir Henry Vere, (1795-

1864), lieutenant-governor of Prince

Edward Island (1841-7), 268.

Immigration, early limitations on Do-
minion control of, 340 ; the distribu-

tion of legislative power over, 433,

434, 437.

Imperial Conferences, 352, 358-9.
' Imperial Council ', 358.

Imperial Federation, 346, 367.

Imperial Preference, 346, 347, 349.

Imperial Unity and the Dominions, by
A. B. Keith, 413 note 2, 415 note 4,

434 note 3.

Imperial War Cabinet, Canadian
ministers attend, 365 ; Borden's con-

ception of, 366 ; and channels of

commimication, 368 ; its nature, 369.

Imperial War Conference, (of 1917),

and Canadian autonomy, 367 ; (of

1918), and channels of communication,

368.

Indians, and franchise, 388.
' Initiative ', see Referendum.
Instructions of Governor-general,

see Governor-General.
Intendant, see New France.
Intercoloniai. Railway, 287-8, 310,

311, 314, 318.

International Conferences, 350, 352,

370.

Irishman in Canada, The, by N. F.
Davin, 217 note 4.

Jackson, John Mills, and Gore, 124-5
;

his View of Upper Canada, 125 note 1

;

introduces Canadian question in house
of commons, 125 ; estimate of, 126.

Jamaica, 232, 249, 256.

Jesuits, in New France, 10, 12.

Johnstone, James William, (1793-

1873), and federation, 284.

Jones, G. M., joint author of Annexation,
Preferential Trade, and Reciprocity,

260 note 3.

Judicial Committee of the Privy
Council, see Appeals and Criminal
Appeals.

Judicial Systems, under proclamation
of 1763, 37-8; under the Quebec
Act, 72-4 ; under the Constitutional

Act, 82, 90, 118 ; under the B.N.A.
Act 1867, 393-9.

Justice and Policy of the late Act of
Parliament, by William Knox, 63
note 1.

Kamouraska, 26.

Kaye, J. W., his Life and Correspon-
dence of Metcalfe, 211 note 1, 232 notes
1 and 2, 233 notes 1 and 2, 234 notes 1

and 2, 236 notes 1 and 2, 238 note 2,

245 notes 2 and 3, 246 note 1.

Keith, A. Berriedale, his Respo7isihle

Government in the Dominions, 407
note 2, 415 note 4, 429 note 1, 434
note 3 ; his Imperial Unity and the

Dominions, 413 note 2, 415 note 4,

434 note 3 ; his War Government in
the Domiiiions, 434 note 3.

Kenny, Sir Edward, (1800-91), repre-

sents English-speaking Roman catho-
lics in first federal cabinet, 318.

Ketchum, Jesse, Upper Canadian
reformer, 141, 147.

King, the Rt. Hon. William Lyon
Mackenzie, (b. 1874) ; and formation
of his cabinet, 381 note 1 ; and
British North America Act, 450 ; and
constitutional changes, 453-4.

' Kingdom of Canada ', 314-15.
Kingston (founded 1783, capital of

the province of United Canada
February 10, 1841-May 10, 1844), 120,

201, 205.

Knox, John, author oi An Historical

Journal of the Campaigns . . .. 1757-60,
26 note 1.

Knox, William, (1732-1810), under-
secretary of state for America (1770-
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82), consulted on the Quebec Act, 50 ;

defends policy of the Quebec Act,
62-3 ; his Justice mid Policy of the

late Act of Parliament, 63 note 1 ;

discusses British colonial policy, 64 ;

his Extra Official State Papers, 64
note 1, 78 note 2 ; suggests colonial

aristocracy, 78 note 2.

Labouchere, Henry, see Taunton,
Baron.

Labrador, 33 note 5, 51, 52.

UAncien Barreau au Canada, by J.-E.

Rov, 28 note 3.

La Crise Ministerielle, by D. B. Viger,
244 note 3.

La Fayette, Marie Jean Paul Roch
Yves Gilbert Motier, Marquis de,
(1757-1834), 69.

La Fontaine, Sir Louis Hippolyte,
Bart. (1807-64), and Sydenham, 193,
205 ; recommended to Bagot, 218 ; is

approached by Bagot, 222 ; agrees
on terms with Bagot, 223 ; attorney-
general for Canada East, 224 ; his

political differences with Metcalfe,
234-5 ; his interview with Metcalfe's
secretary, 237-8 ; his conception of

responsible government, ib. ; his

political break with Metcalfe, 242-3 ;

is sent for by Elgin, 255 ; and
Rebellion Losses Bill, 258 ; and clergy
reserves and seigniorial tenure, 262 ;

his resignation, 263. See also Corre-
spondence between, &c.

La Hontan, Armand Louis de De-
LONDARCE, Baron de, (1666-1715),
quoted, 14.

Laird, David, (1833-1914), first lieu-

tenant-governor of North-West Terri-
tories, 330.

Lareau, E., joint author of Le Droit
Civil Canadien, 28 notes 1 and 2,
42 note 3.

La Rochefoucauld-Liancourt, Fran-
cois Alexandre Frederic de, (1747-
1827), quoted, 118.

Lartigue, Jean Jacques, (1777-1840),
Roman catholic bishop of Montreal
(1836-40), his pastoral against rebel-

lion, 114.

La Salle, Robert Cavelier de, (1643-
87), 322.

Laski, H. J., his Problem of Sovereignty,

428 note 4.

Laurier, Rt. Hon. Sir Wilfrid, (1841-
1919), prime minister of Canada
(1896-1911), and racialism in Lower
Canada, 157 note 1 ; his defeat on

reciprocity, 340 ; and consultation on
international affairs, 352-3 ; on de-

fence, 356 ; and federal electoral

divisions, 386 ; member of Dorion's
cenacle, 405. See also Skelton, O. D.

;

Willison, J. S.

Laval, Franqois de Montmorency,
(1623-1708), vicar apostolic (1658),

bishop of Quebec (1674-88), 10.

La Verendrye, Pierre Gaultier de
Varennes, Sieur de, (1685-1749),
323.

Law of the Canadian Constitution, by
W. H. P. Clement, 432 note 2.

Law of the Constitution, by A. V. Dicey,

428 note 4.

Lawrence, Charles, (1709-60), lieu-

tenant-governor of Nova Scotia (1753-

6), governor-in-chief (1756-60), sum-
mons first assembly at Halifax, 80.

Leader of the Opposition, his federal

statutory office, 390.

League of Nations, Canada's member-
ship, 372, 446, 452, 454 ; criticism of,

373-4.

Le Canadien, founded, 94 ; suppressed,

96 ; its significance, 157.

Le Droit Civil Canadien, by G. Doutre
and E. Lareau, 28 notes 1, 2, 42 note 3.

Lefroy, Professor A. H. F., his

Legislative Power in Caimda, 393 note

2, 427 ; his Canada's Federal System,
415 note 4 ; his Canadian Constitu-

tional Law, 424 note 2, 427 note 2.

Legislative Power, in Canada and the
provinces, 378-9 ; its distribution,

433-44 ; considered as a whole,
435-8 ; its general scheme, 438-9

;

residuary, 439-40 ; its completeness,

440-1 ;
' aspects ' of, 441-3 ; intru-

sions of dominion on provincial, and
vice versa, 443-4.

Lepine, Ambroise Dydime, his sentence
and Dufferin, 342.

Le Regime Militaire, 1760-1764, by
B. Suite, 28 note 7.

Les Debuts de Regime parlementaire, by
Thomas Chapais, 89 note 2.

Les Officiers d'etat-major . . . sou^ le

regime frangais, by P.-G. Roy, 15
note 1.

Letellier de St. Just, Luc, (1820-81),

lieutenant-governor of Quebec (1876-

9), his dismissal, 383 note 2, 415.

Letter from Thomas Lord Lyttelton to

William Pitt, Earl of Chatham, on
the Quebec Bill, 64 note 3.

Letter on the Ministerial Crisis, by E. G.
Wakefield, 243 note 3.
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Letters on Responsible Governmerit, by
R. B. Sullivan, 244 note 2.

Lewis, George Cornewall, (1806-63),

his Use and Abuse of some Political

Terms, 431 note 1.

Liberal-Conservatism, in the Canadas,
257, 259, 264.

Liberal Conventions, of 1859, 289 ; of

1867, 317 ; of 1893, 386, 387-8.

LlEUTENAJSTT-GovERNORS, their dismissal,

303, 383, 415 ; and power of pardon,

305, 314 ; their executive authority,

378, 380 ; their position and constitu-

tional functions, 380-1, 415 ; and
dismissal of ministries, 383 ; their

office and the ' initiative and referen-

dum ', 392.

Life and Letters of Sir Wilfrid Laurier,

by O. D. Skelton, 157 note 1, 329
note 3, 344 note 1, 355 note 1.

Life and Speeches of the Hon. George

Brown, by Alexander Mackenzie,
272 note 1, 289 note 5, 294 note 1.

Life of Sir A. T, Gait, by O. D. Skelton,

285 note 1, 286 note 1, 287 note 1,

314 note 1, 316 note 1.

Lincoln, Abraham, (1809-65), and war
panic, 277, 292. See also Chamwood.

Liverpool, Robert Banks Jenkinson,
SECOND Earl of, (1770-1828), secre-

tary for war and the colonies (1809-

12), and Ryland, 97 ; and responsible

government, 176-7.

Livius, Peter, (1727-95), chief justice

of Quebec (1777-86), his dispute with
Carleton, 53, 56.

Lloyd George, Rt. Hon. David,
{b. 1863), forms government in 1916,

364 ; and war cabinet, 365 ; and
Imperial conference of 1921, 369

;

and Canadian minister at Washington,
370 ; and right of secession, 448.

LoNGLEY, James Wilberforce, (6.

1849), his Joseph Howe, 300 note 1.

LoRNE, John Douglas Sutherland
Campbell, Marquis of, afterwards
ninth Duke of Argyll, (1845-1914),
governor-general (1878-83), approves
of consulting Canada on appointments
to office of governor-general, 380
note 1.

Louis XIV (1643-1715), 12, 17.

Louis Philippe, his example recom-
mended to Bagot by Peel, 220.

Lymburner, Adam, (1746-1836), ap-

pears at bar of house of commons in

favour of an assembly, 77 ; opposes
division of Quebec, 80.

Lyons, Richard Bickerton Pemell,

second Baron and first Earl,
(1817-87), and war scare, 277, 292.

Lyttelton, Rt. Hon. Alfred, (1857-
1913), colonial secretary (1903-5), and
name of colonial conference, 358.

Lyttelton, Thomas, second Baron
Lyttelton, (1744-79), reputed author
of A Letter . . . to William Pitt, Earl

of Chatham, 64 note 3 ; defends
Quebec Act in house of lords, 67

;

his Speech . . . on a Motion . . . for
a Repeal of the Canxida Bill, 67 note 2.

Lytton, Edward George Earle
Lytton Bulwer, Baron, (1803-73),
colonial secretary (1858-9), receives

Canadian delegates on federation,

286-8.

Macdonald, Andrew Archibald,
(1829- ), his notes on the Quebec
conference, 301.

Macdonald, Hon. James, [d. 1912),

minister of justice (1878-81), 418.

Macdonald, Sir John Alexander,
(1815-91), prime minister of the

dominion (1867-73, 1878-91), minister

of justice (1867-73), and liberal-

conservatism, 257, 259, 264 ; forms
ministries with Tache and Cartier,

264 ; defends Gait's tariff policy,

276 ; and ' representation by popula-

tion ', 281 ; and ' double-majority ',

ib. ; forms ministry with Cartier

(1858), 286 ; supports general federa-

tion, 289-90 ; notes economic influ-

ences in federation movement, 291 ;

defeated, 294 ; receives overtures

from Brown, ib. ; negotiates with
Brown, 294-7 ; at Charlottetown and
Quebec conferences, 299-304 ; his

speech on Quebec resolutions, 305-6
;

criticizes Tilley's policy, 308 ; visits

England over federation, 309 ; asked
to form government on the death of

Tache, 310 ; his diplomacy in relation

to the federal proposals, 312-13 ; at

the Westminster Palace Hotel confer-

ence, 313-15 ; his disappointment
over British apathy, 315 ; his diffi-

culties in forming the first federal

ministry, 316-18 ; returned to power
in first federal elections, 318 ; deals

with Nova Scotian situation, 319-20 ;

and Western Territories, 324-5 ; and
Red River Rebellion, 327-8 ; and the

creation of Manitoba, 329 ; recom-
mends Musgrave as governor of

British Columbia, 335 ; and Prince
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Edward Island, 336-7 ; and ' National
Policy ', 340 ; and Washington treaty,

344 ; and trade expansion, ih. ; and
railways, 344-5 ; and office of high
commissioner, 345-6 ; and colonial

aid in war, 355 note 3 ; and consulta-

tion on appointment of governor-

general, 380 note 1 ; and federal

electoral divisions, 386 ; and pro-

vincial voters' lists and dominion
franchise, 387-8 ; and use of political

terms, 404 ; his conception of the

Senate, 306, 412-13; and office of

lieutenant-governor, 414 ; and pro-

vincial legislation, 417, 419. See also

Pope, Sir Joseph, Memoirs.
Macdonald, John Sandfield, (1812-

72), sent for by Monck, 270 ; forms
government on ' double majority

'

principle, 281-2 ; and Quebec resolu-

tions, 307 ; and federation of Nova
Scotia, 319.

MacDonnell, Sir Richard Graves,
(1814-81), lieutenant-governor of Nova
Scotia (1864-5), his attitude towards
federation, 300 ; his removal, 309.

Mackenzie, Alexander, (1822-92),
premier of Canada (1873-8), his Life
and Speeches of the Hon. George Brown,
272 note 1, 289 note 5, 294 note 1 ; is

refused appointment of additional

members to the senate by the imperial

government, 384 note 2.

Mackenzie, Sir Alexander, (1755?-

1820), 323.

Mackenzie, William Lyon, (1795-
vl861), his printing press wrecked,
140 ; elected to assembly, 141 ; his

early political platform, 143-4 ; his

dispute with the assembly and his visit

to London, 144-6 ; mayor of Toronto,

146 ; publishes Hume's ' baneful
domination ' letter, 147 ; and Seventh
Report on Grievances, 147-8 ; disliked

by Head, 151 ; causes of the failure

of his rebellion, 162, 165.

MacNab, Sir Allan Napier, "Bart.,

(1798-1862), and Sydenham, 208;
favoured by Stanley, 214 ; advises

Stanley on Canadian affairs, 220

;

prepares to use French vote to defeat

Bagot's executive, 222 ; elected

speaker, 246 ; and Elgin, 256 ; forms
ministry with Morin, 264.

Magdalen Islands, 51.

Magna Carta, 378.

Maitland, Sir Peregrine, (1777-1854),
lieutenant-governor of Upper Canada
(1818-28), his arrival, 129, 133;

his opinion of Gourlay, 133 ; urges
assembly to condemn conventions,
133-4 ; leads agitation against land
grants to Gourlay's supporters, 135

;

and alien question, 137-8 ; and clergy

reserves, 139 ; close of his regime, 141.

Manitoba, Province of, its creation,

329 ; and French language, 389 note 2

;

its legislative council, 391 ; and
franchise, ih. ; and divorce, 396 ; dis-

allowance of its Acts, 417, 419, 420.

Mansfield, William Murray, first
Earl of (1705-93), lord chief justice

(1756-88), and legality of proclama-
tion of 1763, 36 ; and policy of

proclamation of 1763, 41.

Maritime Provinces, representative

institutions set up in, 80-1 ; and
Durham, 169-73 ; reforms in, 196-7,

265-8 ; Gait's federation scheme,
284 ; and intercolonial railway, 287-8,

310, 311, 314, 318; and federation

idea, 284, 292 ; and federation, 298-
304, 308-9, 310-12, 314, 318-20. See
also New Brunswick, Nova Scotia,

Prince Edward Island.

Marriage, disabilities in Canada West,
138-9, 141.

Marriage Law in Upper Canada, by
W. R. Riddell, 139 note 1.

Maseres, Francis, (1731-1824), attor-

ney-general of Quebec (1766-9), and
proclamation of 1763, 36 ; draws up
draft legal system for Quebec, 46 ;

discusses Quebec problem in England,
47 ; is consulted over constitutional

proposals, 50 ; opposes the Quebec
Act, 67 ; his Additional Papers con-

cerning the Province of Quebec, 72
note 4.

Matthews, John, Upper Canadian
reformer, 139, 140.

McDouGALL, William, (1822-1905), at

Quebec conference, 304 ; at liberal

convention (1867), 317 ; and annexa-
tion of Western Territories, 325 ; visits

England in the matter of Hudson's
Bay Co., 326 ; appointed lieutenant-

governor of North-West Territories,

327 ; and Red River Rebellion, 327-8.

McGee, Thomas D'Arcy, (1825-68),

favours federation, 289, 290 ; and
first federal cabinet, 318.

McInnes, Thomas Robert, lieutenant-

governor of British Columbia (1897-

1900), removed from office, 383 note 2,

415.

McTavish, William, {d. 1870). of

Hudson's Bay Co., 327.
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Meighen, Rt. Hon. Arthur, (6. 1876),

and the imperial problem, 370, 453.

Memoir of Lord Sydenham, by G.
Poulett Scrope (q. v.).

Memoirs of Sir John A, Macdonald, by
Sir Joseph Pope, 305 note 1, 309 note 1,

310 notes 1 and 3, 311 note 1, 314 note

2, 318 note 1, 324 note 1, 325 note 1,

327 note 1, 328 note 1, 403 note 1.

Merchants, British, in Quebec, create

early political difficulties, 35, 37, 38 ;

and Murray, 41-4 ; their agitation

for an assembly, 44-5, 47 ; their

opposition to the Quebec Act, 67.

^ Meredith, Sir William, {d. 1790),

privy councillor (1774-7), author of

A Letter . . . to William Pitt, 64
note 3.

Metcalfe, Sir Charles Theophilus,
first Baron Metcalfe, (1785-1846),

governor of Canada (1843-5), his

experience, dispatches, and conception

of colonial government, 211-14 ; his

appointment welcomed by Bagot,
227-8 ; his political principles, 230-1 ;

regrets Bagot's experiment, 230

;

creates a political dilemma for himself,

ib. ; refuses to believe in responsible

government in a colony, 231, 239 ; hi«

motives and character, 231-2 ; his

conception of the empire, 232 ; regrets

that Canada is unlike Jamaica, ib. ;

determines not to yield to reform, ib.,

233 ; his ' loyalty ' test, 232, 241 ; his

attitude towards his council, 233-4
;

fears encroachments of the executive,

234 ; fears for office of governor-

general, 234-8, 241, 243, 245 ; antici-

pates disagreement with La Fontaine,
234-5 ; analyses political movements
in the province, 234-6 ; and patronage,

236-7 ; acts as leader of a party, 238,

241, 245 ; and executive responsibility,

237-8 ; falls back on Sydenham's
system, 239 ; doubts Durham's mean-
ing, ib. ; opens legislature, 241 ; and
Secret Societies' Bill, 241, 243 ; his

dispute with Baldwin and La Fontaine
over patronage, 242-3

;
justifies his

attitude, 243 ; is defended by Ryer-
son, 244 ; forms provisional govern-
ment, ib. ; is defended by Stanley,

245 ; his pyrrhic victory, 246 ; his

ministry fails, 246-7. See also ' Ad-
dresses '

; Hincks, F. ; Kaye, J. W.

;

Ryerson, A. E. ; Sullivan, R. B.

;

Wakefield, E. G.
Methodists, The, disliked by Simcoe,

117-1«8 ; their opposition to Strachan,

and their marriage disabilities, 138-9 ;

and clergy reserves, 139, 153 ; and
constitutional reform, 147, 152-3

;

support Metcalfe, 246.

Militia, The, its control by Canadians
demanded by Canadian National
Association, 340 ; and imperial officers,

ib., 354-5.
' Militia Bill Crisis ', 276-8, 292.

Miller, William, (1834-1912), supports

federation in Nova Scotia, 311-12.

Mills, Hon. David, (1831-1903), minis-

ter of justice (1897-1902), his Report

on the Boundaries ofOntario, 52 note 1 ;

and provincial Acts, 423.

MiLNES, Sir Robert Shore, Bart.,

(1746-1836), lieutenant-governor of

Lower Canada (1797-1808), succeeds
Prescott, 92 ; his dread of popular
government, ib.

Ministers of Justice, their reports on
provincial legislation, 417-26.

MiQUELON, Island of, 32.

MoNCK, Sir Charles Stanley, fourth
Viscount, (1819-94), governor of

Canada (1861-7), governor-general

(1867-8), sends for J. S. Macdonald,
270 ; and ' Militia Bill crisis ', 277 ;

and Charlottetown conference, 299 ;

and Quebec resolutions, 305 ; asks

J. A. Macdonald to form ministry,

310 ; his anxiety over federation, 312 ;

at Westminster Palace Hotel confer-

ence, 312-14 ; and ' double majority
'

principle, 316 note 2.

MoNCKTON, Lieut.-General Robert,
(1726-82), appoints military governors,

25.

Montcalm, Louis Joseph, Marquis de, ,

(1712-59), 23, 302. ^

Montesquieu, Charles de Secondat,
Baron de, (1689-1755), his doctrine

of the division of powers, 454.

MoNTGOLFiER, Etienne, (1712-91), diffi-

culties over his appointment as bishop
of Quebec, 42 ; Murray's description

of him, 42 note 3.

Montmagny, Charles Jacques Huault
DE, governor of New France, (1636-

48), his commission, 10 note 1.

Montmorency, Henri, Due de, (1595-

1632), see Company of.

Montreal, Capitulation of (Septem-
ber 8, 1760), 30, 40.

Montreal, City of, (founded 1642), its

representation under the Constitu- J
tional Act, 88 ; and Rebellion Losses
Bill, 258.

Montreal, District of, under French
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regime, 15 ; under ' regime militaire ',

26-7.

Montreal Gazette (founded 1785), The,
accused of ' malicious libel ', 93.

MoNTS, Pierre du Guast, 8ieur de,
(1560-1611), see Company of.

MORIN, AUGUSTE NORBERT, (1803-65),
reputed author of the ninety-two
resolutions, 108 ; appointed com-
missioner of lands by Bagot, 225

;

forms ministry with Hincks, 263 ; his

defeat, 264 ; forms ministry with
MacNab, ih. ; elevated to bench,
ib. See also Correspondence be-

tween, &c.

MoRisoN, J. L., his British Supremacy
and CaTiadian Self-government, 199
note 3.

Morris, Alexander, (1826-89), sup-
ports federation idea, 289 ; his Hudson's
Bay and Pacific Territories, 289 note 3 ;

brings Brown and Macdonald together,

294 ; and North-west, 324.

Morris, Robert, (1734-1806), (delegate

from Pennsylvania to the federal con-
vention (1787)), his conception of the
articles of confederation, 402.

Morris, William, (1786-1838), Upper
Canadian reformer, 139.

Morse, Lieutenant-Colonel Robert,
(1743?-1818), his suggestions for

British North American union, 400.

Morton, Rose and Co., and financial

affairs in Prince Edward Island, 336.

Most-favoured-Nation treaties, 347,

348, 349.

Mountain, Jacob, (1750-1825), Anglican
bishop of Quebec (1793-1825), resents

position of church of Rome, 92.

MoWAT, Sir Oliver, (1820-1903), minis-

ter of justice (1896-7), at Quebec
conference, 304 ; and disallowance of

provincial Acts, 423.

Munro, W. B., 19 note 1, 20 note 3,

54 note 3.

Murdoch, Sir Thomas William Clin-
ton, (1809-91), civil secretary to

Sydenham and Bagot (1839-42), con-

sulted by Stanley over Bagot's policy,

221.

Murray, Sir George, (1772-1846),
provisional lieutenant-governor of

Upper Canada (1815), secretary for

war and the colonies (1828-30),

recommends French-Canadians to

Bagot, 210.

Murray, James, (1719?-94), governor
of Canada (1764-8), appointed mili-

tary governor of Quebec, 26 ; ap-

points judges in Quebec, ib. ; estab-

lishes military' courts, 26-7 ; notes

litigious character of the Canadians,

28 ; his estimate of the ' regime
militaire ', 29 ; his military rule

pleasing to the Canadians, 29-30

;

his commission and instructions as

governor-in-chief, 33 ; does not favour
an assembly, 34 ; creates system of

courts, 37 ; his generosity to the

Canadians, 38, 58 ; is ordered to
' encourage the Anglican church, 39 ;

asks freedom from religious disabilities

for Canadians, 41 ; is ordered to

introduce concessions, 42 ; opposes
Montgolfier's appointment as bishop,

ib. ; his opinion of the British mer-
chants, 43 ; is attacked and recalled,

44.

Musgrave, Sir Anthony, (1828-88),

governor of British Columbia (1869-

71), and federation, 335.

Nantes, Edict of, (1598), 8.

Napoleon I, (1769-1821), the wars of,

69, 97 ; his fall increases emigration

to Upper Canada, 128.

Narrative, A, by Sir F. B. Head, 150
note 2.

National Policy, The, 340.

Nationality, Canadian, see Canadian
Nationals.

Nations within the Empire, by W. E.

Raney, 398 note 3.

Navigation Acts, 4, 261.

Navy, see Defence.

Neilson, John, (1776-1848), opposes
proposed union (1822), 103; his

estimate of the ninety-two resolutions,

108 ; his constitutionalism, 109, 160 ;

creates difficulties for Bagot, 216, 221.

Newark, Capital of Upper Canada,
(1791-4), 117, 120.

New Brunswick, Province of, repre-

sentative institutions in, 2, 80, 81

dispatch on reform of its executive

152, 170 ; its councils separated, 170
deputation from visits England, ib.

and dispatch on tenure of offices, 196

267 ; Colebrooke's regime in, 267
coming of responsible government
in, 267-8 ; representatives from at

Charlottetown, 299 ; representatives

from at Quebec conference, 300-4

;

and federation proposals, 308, 309,

311, 313, 314; its court of probate,

379, 393 ; its legislative council, 391 ;

and divorce, 396 ; and disallowed

provincial Acts, 419, 420.
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Newcastle, District of, Sir F. B.
Head's address to the electors of,

154 note 1.

Newcastle, Henry Pelham Fiennes
Pelham Clinton, fifth Duke of,

(1811-64), secretary for war and the
colonies (1852-4), colonial secretary

(1859-64), receives appeal from Shef-

field against Canadian tariffs, 273

;

his lack of tact, 274 ; his apologies,

276.

Newfoundland, boundaries of its

government, 51, 52 ; and federation,

314 ;
provision for its inclusion in

the dominion, 314, 322 ; refuses to
enter federation, 336 ; and changes
of its constitution, 450.

New France, its paternal government,
1, 2 ; its Roman catholic character, 3
and the exclusion of Huguenots, ih., 9
12 ; company of, 7, 9, 10, 11, 12
its administration under companies
7-11 ; under Montmagny, 10 note 1

passes under royal control, 11 ; its

failure under chartered companies,
11-12 ; its organization as a royal
province, 12-17 ; its sovereign council

created, 13; the position and duties

of its governors, 14; the position and
duties of its intendants, 14-15 ; the
organization and work of its sovereign
council, 15-16 ; its bishop, 15 ; its

superior council, 16 ; its three estates,

16-17 ; its seigniorial system, 19-22
;

Talon and its colonization, 19 ; its

failure, 22-3 ; its influence on the
dominion, 23-4 ; and western lands,

322-3.

New Hampshire, its bill of rights, 454.

New Westminster (founded 1859), 333.

New Zealand, and changes of its con-
stitution, 450.

Niagara, the Weekes-Thorpe episode
at, 123 ; Gourlay imprisoned at, 134.

Ninety-two Resolutions, passed (1834)
by the assembly of Lower Canada,
107-8; attributed to Morin, 108;
Neilson's estimate of, ib. ; their

weakness and strength, 108-9 ; their

significance, 109 ; their counterpart
in Upper Canada, 147.

NoRMANBY, Sir Constantine Henry
Phipps, first Marquis of, and
SECOND Earl of Mulgrave, (1797-
1863), secretary for war and the
colonies (1839), 179.

North, Frederick, second Earl of
Guilford, better known as Lord
North, (1732-92), and Quebec Act,

3, 50, 66 ; his defence and explana-

tion of the Quebec Act's enactments,

54, 55, 58 ; discloses government's
motives in the Quebec Act, 63, 64,

65, 66.

North-West Company, (1783-1821),

323.

North-West Rebellion, (1885), 330,

354.

North-West Territories, legislation

in connexion with,, 323 ; name given

to lands not included in Manitoba,
Alberta, and Saskatchewan, 329, 330 ;

their political organization, 330, 331.

North-Western Territory, and Gait's

proposals (1858), 284; Brown and,

285 ; constitutional provision for

its inclusion in Canada, 322 ; and
annexation to Canada, 324-5 ; Act
for its temporary government, 326 ;

McDougall its lieutenant-governor,

327 ; its formal transference to

Canada, 329.

Notes pour servir a Vhistoire de la Nouvelle

France, of Harisse, 8 notes 1, 2.

Nova Scotia, Province of, and repre-

sentative institutions, 2, 80 ;
passes

to British crown, 25 note 1 ; its

judicial system suggested as a type
to Murray, 36 ;

' North-West angle
'

of, 71 ; suggestions (1830) for making
its councils more independent, 169 ;

its councils separated, 171, 172

;

and Howe's reform proposals, 171,

265; and Sydenham, 196-7; Falk-

land's failure in, 265 ; and dispatches

on responsible government, ih. ; and
the coming of responsible govern-

ment, 265-6 ; and the federation

idea, 284, 292 ; and a maritime union,

298 ; and Charlottetown conference,

299 ; and Quebec conference, 300-4 ;

and federation proposals, 309, 311-12,

313 ; and opposition to federation,

318-20; its court of probate, 379,

393 ; its legislative council, 390-1
;

and franchise, 317, 391 ; and divorce,

396 ; and disallowance of its provincial

Acts, 420.

Ogden, Charles Richard, (1791-1866),
attorney-general of Lower Canada,
removed by Bagot, 222, 223.

Ontario, Province of, its creation,

(1867), 318 ; has no second chamber,
391 ; and divorce, 396 ; and appeals

to the privy council, 397-8 ; and
disallowance of its provincial Acts,

418, 419, 423, 426.
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I

Orangemen, 240, 241.

Oregon Boundary Dispute, 249, 323,

331.

Ottawa (founded 1826 ; chosen by
Queen Victoria as seat of government
December 31, 1857 ; seat of govern-

ment fixed at permanently by pro-

clamation, October 20, 1865), made
seat of government, 288 ; liberal

convention at (1893), 386, 387, 388.

Palmerston, Henry John Temple,
THIRD Viscount, (1784-1865), and
American Civil War, 291, 292.

Panet, Jean Antoine, (1751-1815),

speaker of Lower Canadian assembly,

89 ; and Le Caimdien, 94 ; and his

militia commission, 95, 99.

Papineau, Louis Joseph, (1786-1871),

speaker of assembly, 101 ; his char-

acter, ib. ; organizes (1822) opposition

against union, 103 ; his dispute with
Dalhousie and Aylmer, 105-6 ; loses

prominent supporters, 109 ; his popu-
lar gains, 110; his correspondence
with M. S. Bidwell, 111 ; as popular
leader, 114 ; and racialism, 160.

Pardon, Power of, the lieutenant-

governor's, 305, 314 ; the governor-

general's, 340, 342, 343.

Paris, The Peace of, (1763), and
religion, 3, 39, 40, 41 ; and departure

of Canadians from Quebec, 25 note 2 ;

its territorial clauses, 32 ; the official

interpretation of its religious clauses,

40-1.

Parker, Charles Stuart, (1829-1910),

his Sir Robert Peel from his Private

Papers, 221 note 1.

Parliament of the Dominion, not
a delegate, 406, 407 ; its sovereign

nature, 407, 412.

Parliaments of the Provinces, not
delegates, 406, 407 ; their sovereign

nature, 412.

Payment of Members, of the federal

parliament, 386 ; of the provincial

parliaments, 391.

Peace Conference, (1919), and Canada,
370-2 ; Canadian criticism of, 374-5.

Peel, Sir Robert, (1788-1850), advises

Bagot in his dealings with a popular
assembly, 220-1 ; Elgin's political

chief, 249 ; defends Elgin in Rebellion

Losses crisis, 259. See also Parker,

C. S.

Pembina, and McDougall's precarious

position at, 328.

Perley, Hon. Sir George, {b. 1857),

Canadian minister in London, 358,

361, 364.

Perry, Peter, Upper Canadian re-

former, 139, 141, 144.

Petition of Right, (1628), 378.

Petitions of Right, in the federal

area, 395.

Philadelphia, the Continental Congress
at (1774), 63 ; the federal convention
of (1787), 402, 414.

Pitt, William, see Chatham, Earl of.*

Pitt, William, (1759-1806), and politi-

cal situation in Quebec, 77 ; and
Constitutional Act of 1791, 84-6.

Plan for a General Legislative Union, by
J. Sewell and J. B. Robinson, 40<)

note 4.

Political History of Canada . . . 1840 . . .

1855, by Francis Hincks, 243 note 2.

Pompadour, Jean Antoinette Poisson,
Marquise de, (1721-64), and cession

of Canada, 31.

Pont-Grave, Francois Grave, Sieur
DE, see Company of.

Pope, James Colledge, (1826-85), and
federation of Prince Edward Island,

336.

Pope, John Henry, (1824-89), and
Macdonald-Brown negotiations, 294.

Pope, Sir Joseph, (&. 1854), his Memoirs
of Sir John A. Macdonald, 305 note 1,

309 note 1, 310 notes 1 and 3, 311
note 1, 314 note 2, 318 note 1, 324
note 1, 325 note 1, 327 note 1, 328
note 1, 403 note 1.

PoRRiTT, Edward, {d. 1922), his Evolu-

tion of the Dominion of Canada,
414 note 1.

Portland, William Henry Cavendish
Bentinck, third Duke of, (1738-

1809), secretary for war and the

colonies (1794), criticizes Simcoe's

conception of colonial organization,

118.

Position of the Privy Council, by C. H.
Tupper, 398 note 3.

Powell, William Dummer, (1755-

1834), chief justice of Upper Canada
(1815-25), 129, 131 note 1, 134.

Prescott, Robert, (1725-1816), gover-

nor of Canada (1797-1807), succeeds

Dorchester, 91 ; and land-granting

abuses, 91-2.

Presentment of Grand Jury of
Quebec, 44.

Prevost, Sir George, Bart., (1767-

1816), governor of Canada (1812-15),

restores militia officers, 99 ; makes
Bedard a judge, ib. ; his policy of
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conciliation, ib. ; his personal success,

ib.

Prince Edward Island, and representa-
tive government, 80 ; Thorpe's experi-
ence in, 122 ; its councils separated,
172-3 ; its land problem, 173 ; and
Himtley's regime, 268 ; and respon-
sible government, ib. ; represented
at Charlottetown conference, 299-300 ;

and at Quebec conference, 300-4

;

and federation proposals, 309 ; con-
stitutional provisions for its inclusion
in the dominion, 314, 322 ; and
federation, 336-7 ; its legislative

council, 391 ; and the franchise, ib.
;

and divorce, 396 ; and disallowance
of provincial Acts, 417, 418.

Privileges of Parliament, 389, 392-3.
Privy Council, Imperial, see Appeals
and Criminal Appeals.

Privy Council of Canada, 380.
Probate, Courts of, in New Brunswick
and Nova Scotia, 379, 393.

Problem of Sovereignty, by H. J. Laski,
428 note 4.

Proclamation of 1763, establishes civil

government in Quebec, 32-3 ; its

scope, 33 ; its ambiguities, defects,

and weaknesses, 34-6, 57 ; and Lord
Mansfield, 36, 41 ; and Maseres, 36

;

its revocation, ib., 51 ; criticized by
Carleton, 60.

' Protestant Clergy ', see Constitu-
tional Act.

Provinces de VAmerique du Nord et d'une
Union Jederale, by J. C. Tache, 289
note 2.

.

Provinces of the Dominion, and
federal cabinets, 317, 381, 413-14; their

legislative powers, 378, 433-4 ; their

executive governments, 383 ; their

franchises, 387-8, 391 ; their legisla-

tures, 391, 406, 407, 412; their

powers to change their constitutions,

390-2, 393; the privileges of their

legislatures, 393 ; their courts, 393-4,
397-8 ; their early subordinate posi-

tion after federation, 405 ; the nature
of their government, 406-7, 412

;

Lord Haldane's conception of their

creation, 408-11 ; and disallowance
of their Acts, 415-30 ; their control
over education, 433-4, 437 ; their

control over agriculture and immigra-
tion, 434, 437 ; the general scheme
of their legislative powers, 438-9 ; the
general test of the validity of their

Acts, 441 ; their legislation and
' aspects ', 441-3 ; their legislation

and intrusion, 443-4 ; and changes
of the federal constitution, 450-1.

Quebec Act of 1774, (14 George III

c. 83), and Roman Catholicism, 3

;

and North, Burke, and Fox, 2, 3, 50,

54, 58, 63, 64, 65, 66; its prelimi-

naries, 46, 47, 48, 49, 50 ; its enact-
ment and general scope, 50, 51 ; its

parliamentary discussion, 50, 51, 54,

55, 58, 63, 65 ; and Carleton's influ-

ence, 47, 48, 50, 54, 59-62; its

generosity, 51, 58, 64 ; its religious

provisions, 51, 57 ; its boundary
provisions, 51-2 ; its machinery of

government, 52-3 ; the functions of

its executive and legislative councils,

53 ; its application by Carleton to

the province, ib., 55, 56; its provi-

sions for taxation, 54 ; its legal system,
ib. ; its necessity, 57 ; and previous
reports on the state of the province,

58 ; and the colonial situation, 59-62
;

must be considered in relation to

colonial policy as a whole, 62-3

;

and American revolution, 63 ; and
the Thirteen Colonies, ib., 64, 65, 66;
is opposed by Chatham, 64 ; the
motives behind, ib. ; the insincerity

of the debates on, 65 ; Carleton's

ambiguous dealings in connexion
with, 66 ; is opposed by the city of

London, 67 ; its virtues and defects,

67-70 ; its semi-official interpretation,

67 ; movements to repeal, ib. ; its

immediate results, ib. ; its results in

history, 68-70 ; its administration

under the influence of the American
revolution, 72 ; civil government and
courts under, 72-4 ; is valued by the
French-Canadians, 75 ; fails to satisfy

conditions after 1783, 74-7 ; recog-

nizes racial grouping of the French-
Canadians, 156-7, 279.

Quebec, City of, (founded 1608), its

syndics, 10, 16, 17 ; the states-general

of New France summoned at, 16

;

seigniorial oath taken at, 19 ; its fall

(1759), 25 ; under ' regime militaire ',

26 ; its bishop, 42 ; its parliamentary
representation under the Constitu-

tional Act, 88 ; bill for gaols at, 93.

Quebec Conference of 1864, 300.

Quebec, District of, under French
regime, 15 ; under ' regime militaire ',

26-7.

Quebec Mercury, The, (founded 1805),

opposes French-Canadians, 93-4.
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Quebec, Province of
(i) 1759-91 :

' regime militaire ' in,

25-31 ; its civil government estab-

lished, 32-8 ; its boundaries under
proclamation of 1763, 33 ; the type
of its civil government, 34 ; and
protestant settlers, 35 ; and Murray's
system of courts, 37-8 ; its civil

government (1764-74), 39-49 ; and
early policy of repression, 39-41

;

and liberal rule of Murray, 41-2 ; and
legal concessions, 42 ; its bishop, ib. ;

its grand jury, 44 ; various reports

on its affairs, 46-7 ; the problems of

its government, 46-9 ; under Quebec
Act, 52-5, 72-6 ; its administrative
diflficulties during the American revolu-
tion, 72 ; its system of justice under
the Quebec Act, 72-3 ; its rigid

government under Haldimand, 74

;

its newer problems after 1783, 74-6

;

its condition examined by Dorchester,

76 ; proposals to divide, 77 ; Dor-
chester's opinion on its division, 78 ;

divided by order in council, 84 ; its

racial groupings recognized, 156-7,

279.

(ii) 1867-1922: Creation of the
modern province of, 322 ; its legisla-

tive council, 390 ; and the franchise,

391 ; and divorce, 396-7 ; and
disallowance of provincial Acts, 419,

420 ; and changes of the federal

constitution, 450-1.

Quebec Resolutions of 1864, 301,

304-8, 309, 312, 386, 403, 404, 409.

Quebec Revenue Acts, 34, 35 note 1,

96, 105, 106.

QuESNEL, Frederick Auguste, {d.

1866), withdraws his support from
Papineau, 109.

Radio-Telegraphic Convention, 350,
370.

Railways, 337, 345. See also Canadian
Pacific Railway and Intercolonial Rail-

way.
Ramsay, Justice, 416.

Raney, Hon. W. E., his Nations within
the Empire, 398 note 3.

Ratification of Treaties, dealing with
trade and commerce, 348, 349, 350 ;

at conclusion of war 1914-18, 372.

Rebellion Losses Bill, (1849), 257-60.
Rebellion of 1837-8, 69, 115, 153-4,

160-1, 162, 165, 279.

Reciprocity, Treaty of 1854 negotiated
by Elgin, 4, 261, 290, 344, 351;
Laurier's defeat on, 340.

Recollections of Sixty Years, by Sir

Charles Tupper, 344 note 1, 351 note 1,

382 note 1.

Redistribution of Federal Seats,
385.

Red River, Selkirk's settlement on, 323

;

Rebellion, 327-8.

Re-election of Ministers, 381.

Referendum, 392.

Reform Convention of 1859, its pro-

posals for federation of the Canadas,
289.

Refusal of Assent to Bills, see

Assent.
' Regime Militaire ' in Quebec, (1759-

64), 25-31 ; its different types of

administration, 26-8 ; and district of

Quebec, 26 ; and districts of Three
Rivers and Montreal, 27-8 ; and
French-Canadian militia officers, 27 ;

criticism of, 28 ; British policy during,

ih. ; Gage's report on, 29 ; Murray's
report on, ih. ; Canadian opinion of,

ib. ; general estimate of, 30.

RelatioTis of the Colonies to the Empire,
by A. T. Gait, 346 note 2.

Reminiscences of his Public Life, by
Francis Hincks, 150 note 1, 238 note 1.

Report on the Boundaries of Ontario, by
David Mills, 52 note 1^

Reports, on the Canadas, (1828), 105,

106, 140, 142, 169; (1834) 109-10;
(Gosford's, &c.), 112; on Hudson's.

Bay Co. (1857), 324; on provincial

Acts by federal ministers of justice,

416-26. See also Durham's Report.
' Representation by Population,'

279, 281, 295.

Representative Government, its ad-

vent in British North America, 80

;

in Lower Canada (1792-1838), 88-115

;

in Upper Canada (1792-1838), 117-

55 ; its failure in the Canadas, 156-66
;

and Durham's criticism, 165 ; in

Maritime Provinces, 169-73 ; in the
Pacific colonies, 332, 334.

Reservation of Bills, 82, 379.

Resignation of Ministers, 382.

Responsible Government, adumbra-
tions of under Craig, 95 ; adumbra-
tions of in Lower Canada 100, 112,

113 ; no hint of in the niuety-two
resolutions, 109 ; refused by Gosford's

Commission, 112 ; and Russell and ten

resolutions, 113, 177, 179, 183-4;
adumbrations of in Upper Canada,
144, 161 ; Bond Head's conception

of, 151-2, 177 ; supported by the

TorontoExaminer, 168 note2 Durham

Ll
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and, 174, 175-6 ; Howe's letters on,

180-1 ; and Russell-Sydenham dis-

patches, 183-4, 188-9, 200, 202, 204

;

and the Sydenham-Harrison Resolu-

tions, 204-5, 213, 218, 237, 238, 242,

244 ; and Bagot, 215, 225, 227, 233 ;

its implications refused by Metcalfe,

232 ; La Fontaine's conception of,

237-8 ; and the Elgin-Grev regime,

2, 251^3, 254, 255, 256; "in Nova
Scotia, 265-6 ; in New Brimswick and
Prince Edward Island, 267-8 ; its

. grant creates problems, 273 ; its

widening sphere in the Canadas,
274-8 ; distinguished from self-govern-

ment, 278 ; its stagnation in the

Canadas, 278-82, 283-4, 292, 293 ; in

North-West territories, 330 ; in the

Yukon, 331 ; in British Columbia,

334, 336.

Responsible Government in the Dominions,

by A. B. Keith, 407 note 2, 415 note 4,

429 note 1, 434 note 3.

Revenue Control Act, (1 & 2 Wil-

liam IV, c. 23), enacted, 106 ; its

repeal recommended by Gosford for

Lower Canada, 112 ; and Upper
Canada, 144 ; its repeal recommended
by Head for Upper Canada, 152.

Richardson, J., his Eight Years in

Candida, 22 8f note 3,

Richelieu, Armand Jean du Plessis,

Cardinal de, (1585-1642), and colo-

nial affairs, 7 ; and Company of New
France, 9.

Richmond, Charles Lennox, fourth
Duke of, (1764-1819), governor of

Canada (1818-19), his conflict with
Lower Canadian assembty, 101.

Riddell, the Hon. Justice W. R.,

editor of La Rochefoucault-Liancourt's
Travels, 118 note 1 ; author of Mr.
Justice Thorpe, 120 note 1 ; his ac-

count of Gourlay, 131 note 1 ; author
of The Laio of Marriage in Upper
Canada, 139 note 1 ; his judgements
quoted, 426 note 1, 427, 428; his

Constitution of Canada, 427 note 4,

428 note 2, 430 note 3.

RiEL, Louis, (1844-85), 327-8.

Roberval, Jean FRANgois de la
RoQUE, SiEUR DE (1500 ?-60 ?), his

charter, 8.

Robinson, Sir John Beverley, Bart.,

(1791-1863), chief justice of King's
Bench (1829-62), opposes union (1822),

103 ; solicitor-general and attorney-

general, 128 ; his promotion to the
bench, 141 ; his promotion compli-

cates the political situation, 144 ; his

proposals for legislative union, 400 ;

his Plan for a General Legislative

Union, 400 note 4.

Rogers, Sir Frederic, see Blachford,
Baron.

Rolph, John, (1792-1870), Upper Cana-
dian reformer, 139, 141, 147 ; ap-

pointed to Head's executive council,

151 ; enters Hincks-Morin ministry,

263.

Roman Catholic Church, under Peace
of Paris (1763), 3, 39, 40, 41 ; under
the Quebec Act, 3, 51, 57 ; and Act of

Supremacy, 3, 51, 92, 103 ; under the
capitulation of Montreal and the
' regime militaire ', 30 ; and Murray,
35, 41 ; concessions to, 42 ; under
Carleton's instructions (1775), 57

;

under the Constitutional Act, 82

;

opposes extremes, 109, 114 ; in Upper
Canada, 118 ; deciding factor in Lower
Canadian Rebellion, 160-1 ; its status

under the Act of Union, 198 ; its

separate schools, 282, 313, 314, 433-4.

Rose, Sir John, (1820-88), and federa-

tion of Prince Edward Island, 336.

Ross, Sir George William, (1841-
1914), his conception of the functions

of the Senate, 414 ; his Senate of
Canada, 414 note 2.

Ross, John, (1818-71), president of the
council, on Canadian delegation to
England (1858), 286.

Rouen, Company of. See Company.
' Rouge ' Party in Canada East, 259,

263, 279.

RowELL, Rt. Hon. Newton Wesley,
(&. 1867), 375.

Roy, J.-Edmond, (1858-1913), on 're-

gime militaire ', 28.

Roy, P.-G., (1870- ), on local ad-
ministration in New France, 15 note 1.

Royal Commissions Acts of Austra-
lia, (1902-12), 409.

Rupert's Land, constitutional pro-

visions for its inclusion in the do-
minion, 322 ; and Rupert's Land Act
and Act for the temporary government
of, 325, 326 ; formally transferred to

the dominion, 329.

Russell, Lord John, afterwards first

Earl Russell, (1792-1878), secretary

for war and the colonies (1839-41),

introduces the ten resolutions, 113-14,

177 ; introduces bill for the temporary
government of Lower Canada, 115 ;

the political effect of his ten resolu-

tions, 114, 156, 166 ; and responsible
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government, 113, 166, 177, 179,

183-4, 204 ; and Howe, 180-1 ; issues

Sydenham's instructions, 183 ; his

dispatch on the tenure of public oflfices,

184, 187, 196, 267 ; omits municipal
clauses from Act of Union, 193 ; and
French language, 198 ; his interest in

Bagot, 210 ; supports Metcalfe, 246 ;

defends Elgin, 259 ; his outlook re-

buked by Elgin, 261 ; and American
civil war, 292. See also Grey . . . third

Earl.

Russell, Peter, administrator of Upper
Canada, (1796-9), and land grants,

120.

Ryerson, Adolphtjs Egerton, (1803-
82), and position of the Anglican
church, 139 ; leads Methodists into

constitutional paths, 147, 152-3 ; his

Story ofmy Life, 153 note 1 ; defends
Metcalfe, 244 ; his Sir Charles Met-
calfe defended, 244 note 2 ; rallies the
Methodists to MetcaKe's support, 246.

Ryland, Herman Witsius, (1760-1838),
civil secretary to governors of Canada
(1793-1813), his anti-French policy,

94-5 ; urges repressive measures, 97 ;

complicates political issues in Lower
Canada, ih. ; and Act of Supremacy,
103.

Saskatchewan, Province of, created,

( 1905), 324, 330 ; unicameral legislature

in, 391 ; franchise in, ih, ; and divorce,

396.

Saunders, Admiral Sir Charles,
(1713 ?-75), 23.

Scotland, Church of, and the ' clergy

reserves ', 139, 191.

Scott, W., his Canadian Constitution

historically explained, 432 note 1.

ScROPE, G. PouLETT, (1797-1876), his

Memoir of Lord Sydenham, 182 note 1,

185 note 4, 187 notes 3, 4, 188 note 4,

189 notes 1, 2, 3, 190 note 2, 191 note 1,

192 note 1, 193 note 1, 194 note 1,

195 note 1, 196 note 1, 197 note 1,

199 notes 1, 2, 201 note 1, 204 note 1,

215 note 1.

Secession from the Empire, ' Right

'

of, 448-9.

Secret Societies Bill, and Metcalfe
crisis, 241, 242, 243.

Seigniorial System, in New France,
19-24 ; and tenures, 19-20 ; and ad-
ministration of justice, 20-1 ; esti-

mate of its feudal aspects, 21-2;
abolition of its tenures, 22, 262, 263,

264.

Self-government, distinguished from
responsible government, 278.

Selkirk, Thomas Douglas, fifth Earl
OF, Baron Daer and Shortcleugh,
(1771-1820), and Red River coloniza-

tion, 323.

Senate of Canada, see Canada, Do-
minion of, and Ross, Sir George.

Senate of United States, see United
States of America.

Separate Schools, J. S. Macdonald's
bill, 282, 314 ; in the Yukon, 331 ;

their constitutional position, 314,
433-4.

Seventh Reportton Grievances, 147, 148.

Seward, William, (1801-72), his foreign

policy during the civil war, 291, 292.

Sewell, Jonathan, (1766-1839), chief

justice of Lower Canada (1803-38),
his anti-French policy, 94; his Plan
for a General Legislative Union, 400
note 4.

Seymour, Frederick, {d. 1869), gover-

nor of British Columbia (1864-9), and
union of Pacific provinces, 334 ; and
federation, 334, 335. See also Howay,
F. W.

Sheffield, City of, its protest against

Canadian tariff policy, 273-4.

Sherbrooke, Sir John Coape, (1764-

1830), governor of Canada (1816-18),

his conciliatory policy, 100 ; appoints

Roman catholic bishop to the council,

ib. ; his financial policy and the
assembly, 100-1 ; his anxiety over
Gourlay's activities, 133.

Sherman, William Tecumseh, (1820-

91), his march through Georgia, 301.

Sherwood, Henry, (1807-55), and
Bagot, 223 ; forms ministry with
Daly, 247 ; his defeat, ih., 255.

SiMCOE, John Graves, (1752-1806),

first lieutenant-governor of Upper
Canada (1792-9), 84 ; divides province

into electoral districts, ih. ; his dis-

pute with Dorchester, 91, 119 ; opens
first Upper Canadian legislature, 117,

191 ; lays the foundations of the social

religious and institutional life of the

province, 117-20, 138 ; mistrusts

popular government, 118-19 ; dis-

likes the ' elective principle ', 119 ;

his conceptions of government prove
detrimental, 161.

Sir Charles Metcalfe defended, by E.
Ryerson, 244 note 2.

^*V Robert Peel from his private Papers,

by C. S. Parker, 221 note 1.

Sir Wilfrid Laurier and the Liberal
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Party, by Sir J. S. Willisoii, 329 note 3,

344 note 1.

Skelton, Oscar Douglas, (6. 1878),

his Life and Letters of Sir Wilfrid

Laurier, 157 note 1, 329 note 3, 344
note 1, 355 note 1 ; his Life of Sir

A. T. Gait, 285 note 1, 286 note 1,

287 note 1, 314 note 1, 316 note 1.

Sketch of Lord Durham's Mission to

Canada, by Charles BuUer, 167 note 2.

Small, John E., solicitor-general for

Canada West, 224.

Smith, Sir Albert James, (1824-83),

and federation in New Brunswick,
311.

Smith, Goldwin, (1823-1910), quoted,

283, 412 ; his Canada and the Canadian
Question, 412 note 1.

Smith, Samuel, (1756-1826), adminis-

trator of Upper Canada (1817-18),

129, 133.

Smith, William, (1728-93), chief justice

of Lower Canada (1786-93), 76 ; pro-

poses a kind of federal union of

British American colonies, 79, 400.

Smith, William, author of The Struggle

over the Laws of Canada, 1763-83,
53 note 2.

Smuts, Rt. Hon. John Jan Christian,

(6. 1870), and the ' right ' of secession,

448.

South Africa, and appeals to the privy
council, 399 ; and secession, 448

;

and changes of its constitution, 450

;

its unitary type of constitution,

455.

Sovereign Council, see New France.
Sovereignty, Problem of, 2, 179, 165,

250, 431 ; discussed in relation to
Canada's status, 454-7. See also

Laski, H. J.

Speaker, of Senate, 385 ; of commons.
389.

Speech of Lord Lyttelton on a Motion . .

.

for a repeal of the Canada Bill, 67
note 2.

Standing Rules . . . of the Legislative

Assembly ofCanada (1841 ), 198 note 2.

Stanley, see Derby, Earl of.

Statistical Account of Upper Canada, by
Robert Gourlay, 84 note 5.

St. Louis, Castle of, at Quebec, 19.

Story of my Life, by Egerton Ryerson,
153 note 1.

St. Paul, McDougall retreats to, 328.

St. Pierre, Island of, 32.

Strachan, John, (1778-1867), Anglican
bishop of Toronto (1839-67), opposes
union (1822), 103 ; member of the

executive and legislative councils, 128 ;

opposes Gourlay, 132, 133 ; his ' ec-

clesiastical chart ', 139, 140, 141 ;

Colborne's estimate of, 143 ; and
clergy reserves, 190, 262 ; and secular-

ization of university, 242.

Strathcona and Mount Royal,
Donald Alexander Smith, first
Baron, (1820-1914), and Canadian
Pacific Railway, 337; his death, 358.

Strong, Sir Samuel Henry, (1825-
1909), chief justice of Canada (1892-
1902), 417.

Struggle over the Laws of Cariada, 1763-
1783, by William Smith, 53 note 2.

Stuart, Andrew, 109.

Subsidies to Provinces, 304, 307, 314.

Sullivan, Hon. Robert Baldwin,
(1802-53), attacks Ryerson in the
Metcalfe crisis, 244 ; his Letters on
Responsible Government, 244 note 2.

SuLPiciANS, Order of, (founded 1640),

10.

SuLTE, Benjamin, (6. 1841), his esti-

mates of the number of settlers in

New France, 12 note 1 ; on * regime
militaire ', 28 note 7.

Superior Council, see New France.

Supreme Court of Canada, its estab-

lishment, 341 ; its organization, 394-5

;

and appeals, 395.

SwAYZiE, Isaac, his perjured evidence
against Gourlay, 134.

Sydenham, Charles Edward Poulett
Thomson, first Baron, (1799-1841),
governor of Canada (1839-41), his

experience and qualifications, 182 ;

his instructions, 183-4 ; summons
special council of Lower Canada,
184-5 ; believes arbitrary govern-
ment suitable for Lower Canada, 185 ;

his dismay at Lower Canadian apathy,
ih. ; meets legislature of Upper
Canada and addresses its assembly,

186 ; his important interview with
Sir George Arthur, 187 note 4 ; makes
public the dispatch on the tenure of

public offices, 187 ; carries proposals

for imion in Upper Canada, ib. ; his

political methods, ib., 188, 189, 194-6,

200-2, 205-9 ; his discretion over
' responsible government cry ', 188 ;

his conception of responsible govern-
ment and of the status of the governor,
188-9 ; and clergy reserves, 189-91

;

closes last legislature of Upper Canada,
191 ; his anxiety over the chaos in

Lower Canada, 192 ; approaches La
Fontaine, 193 ; and municipal system
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and registry offices iii Lower Canada,
193-4 ; tours Upper Canada, 194-6 ;

in Nova Scotia, 196-7 ; his practical

dealings with the legislature of United
Canada, 201-2 ; his resolutions on
responsible government, 204-5 ; criti-

cism of his system of government,
205-7 ; Bagot's estimate of his regime,

207-9 ; the testing of his system,

210-29 ; Memoir of, see Scrope, G.

Poulett.

Sydney, Thomas Townshend, first

Viscount, (1733-1800), 50.

Syndics in New France, bring element
of popular control into council, 10 ;

Colbert advises their suppression, 1 6.

Tache, Alexandre Antonin, (1823-94),

bishop of St. Boniface (1853-71),

archbishop (1871-94), and Red River
Rebellion, 327.

Tache, Sir Etienne Pascal, (1795-

1865), prime minister of United
Canada (1851-7), forms ministries,

264 ; his defeat and political progress,

293-5
;

presides at the Quebec con-

ference, 300 ; his death, 310.

Tache, Joseph Charles, (1821-94),

gives publicity to the federation idea,

289 ; his Provhices de VAmerique du
Nord et d'une Union federate, 289
note 2.

Talon, Jean, (1625-91), intendant of

New France (1665-8, 1670-2), arrival,

13 ; his colonization policy, 19.

TARiFi:s, and Earl Grey, 253 ; Hincks
and, 273 ; Gait and, 273-6 ; Canadian
control over conceded, 276 ; and
federation, 290-1 ; preferential, 346,

347, 349.

Taunton, Henry Laboucherej first

Baron, (1798-1869), colonial secre-

tary (1855-8), 272.

Ten Resolutions of 1837, 113, 114,

156, 166, 177.

Tenure of Judicial Office, 379, 394.

Thirteen Colonies, The, their govern-
ment, 1 ; their independence influences

development in British America, 2,

71, 74 ; their political development,
22-3 ; and taxation, 47, 51 ; and the
powers granted under Quebec Act,

54 ; their revolt, 56 ; and boundaries
under the Quebec Act, 62-3 ; their

influence on Carleton's political con-

ceptions, 59-62 ; their revolt in-

fluences the Quebec Act, 63-5, 67

;

and first continental congress, 63

;

their status in the empire affords no
lessons for the present, 447.

Thompson, Sir John Sparrow David,
(1844-94), minister of justice (1885-

94), 393 note 2, 419, 420.

Thomson, Charles Edward Poulett,
see Sydenham, Baron.

Thorpe, Robert, judge of the Court of

King's Bench, Upper Canada, (1805-7);

article on, by Mr. Justice Riddell, 120
note 1 ; his public agitation, 122 ; his

opinion on the state of the province,

122-3 ; his political dealings with
juries, 123 ; his election campaign,
123-4 ; estimate of, 125-6.

Three Rivers, City of, (founded 1634),

its representation under the Constitu-

tional Act, 88.

Three Rivers, District of, under the
French regime, 15 ; under the ' regime
militaire ', 26-7.

TiLLEY, Sir Samuel Leonard, (1818-

96), at Quebec conference, 300 ; his

political errors over federation, 308 ;

promotes negotiations between Mac-
donald and Howe, 319 ; visits Eng-
land, 344.

Tithes, Canadians grow negligent in

paying, 30 ; under the Capitulations

of Montreal, 40.

Toronto, City of, incorporated, 146

;

Liberal conventions at, 289, 317.

Toronto Examiner, The, in favour of
' responsible government ', 168 note 2.

Toronto, University of, 242.

Townshend, Thomas, see Sydney, Vis-

count.

Travels in Canada, by La Rochefoucault-
Liancourt, 118 note 1.

Treaties, dealing with trade and com-
merce, 344-50, 446, 451 ; political,

351-2, 446, 451; war, 370-2, 452;
see also Boundaries and Canada, Domi-
nion of.

'Trent Affair,' (1861), 276, 291.

Troops, Imperial, see Defence and
Militia.

TuppER, Sir Charles, Bart., (1821-

1915), favours union of maritime pro-

vinces, 298 ; arranges conference at

Charlottetown, 299 ; at Quebec con-

ference, 300 ; and federal proposals in

Nova Scotia, 309, 311-12 ; and first

federal cabinet, 318 ; and first federal

election, ih. ; opposes Howe in London,
319 ; visits England, 344 ; high com-
missioner and negotiator of treaties,

347 ; his Recollections, 344 note 1, 351
note 1, 382 note 1.
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TUPPER, Sir Charles Hibbert, (b.

1855), his Position ojthe Privy Council,

398 note 3.

Uniacke, James Boyle, turns reformer
in Nova Scotia, 196.

Union Act of 1822, its terms, 103 ; its

fatal policy, 165 ; its failure, 400.
Union Act of 1840 (3 & 4 Victoria,

c. 35), enacted, 193, 198 ; analysed,
198 ; brought into force, 199 ; Stan-
ley's conception of, 226-7 ; its ' veto
power ' modified, 253 ; its weaknesses,
2, 280-2.

United Empire Loyalists, 2, 69, 71,

74, 76, 80, 119, 127, 128.

United States of America, feel loss of

Quebec, 75 ; early anti-British party
in, 91 ; immigration from to Upper
Canada, 119, 127-8 ; and Reciprocity
Treaty, 4, 261, 290; and Canada
during the civil war, 276-7, 291-2

;

its tariffs and Canadian federation,

290 ; its constitution, 302, 303, 402,

403, 410, 414, 416, 432, 440, 455;
and North-west, 324 ; and Canadian
status in treaty-making, 351 ; its

senate, 413 ; its judiciary, 393, 415.

U^e and Abuse of Some Political Terms,
by G. C. Lewis, 431 note 1.

Vancouver Island, and Hudson's Bay
Co., 331 ; and representative institu-

tions, 332 ; and imion with British

Columbia, 333-4 ; and responsible

government, 334 ; and federation,

334-5.

Vergennes, Charles Gravier, Comte
DE, (1717-87), 69.

Victoria, City of, (founded 1^43), 333,

334.

Victoria, Queen, • (1819-1901), her
accession stays legislation on eve of

rebellion, 114 ; and Elgin's appoint-

ment, 249 ; opposes intervention ia

civil war, 292.

View of the Political Situation . . . of
Upper Canada, by J. M. Jackson, 125
note 1.

View of Sir Charles Metcalfe's Govern-

ment, by E. G. Wakefield, 243 note 3.

ViGER, Denis Benjamin, (1774-1861),
joins Metcalfe's provisional govern-
ment, 244 ; his La Crise Ministeridle,

244 note 3 ; Stanley's estimate of,

245 note 1.

Virginia Resolves, The, 62.

Voltaire, Francois Marie Arouet de,
(1694-1778), opposes the retention of
Canada, 31.

Wakefield, Edward Gibbon, (1796-
1862), his interpretation of the Met-
calfe crisis, 243-4 ; his Letter on the

Ministerial Crisis and his View of
Sir Charles Metcalfe's Government,
243 note 3.

Walker, Thomas, (6. 1718), outrage
committed on, 45.

Wallace, William Stewart, his Groivth

of Canadian National Feeling, 339
note 1.

War Government in the Dominions, by
A. B. Keith, 434 note 3.

War, imperial declaration of, and
Canada, 361, 362, 363, 452-3; and
League of Nations, 374.

War of 1812, 69, 125, 127, 136.

War of 1914-18, involves Canada
automatically, 362-3 ; Canada's au-

tonomy preserved during, 363-4

;

Canadian administrative aid in, 365-

9 ; Canada and its termination, 370-2 ;

no real constitutional developments
during, 452.

Washington, proposals for a Canadian
minister at, 370, 452.

Washington, Treaty of, of 1846, 249,

323, 331 ; of 1871, 344.

Watson, William, Lord Watson,
(1827-99), 407, 411, 421, 428, 442
note 3.

Weekes, William, {d. 1807), Upper
Canadian reformer, criticizes adminis-

tration, 121 ; disputes with Grant,

121-2 ; his description of General

Hunter, 123 ; killed in a duel, ib.

;

estimate of, 125-6.

West Indies, see Company of.

Westminster Palace Hotel Con-
ference, (1866), 313-15.

WiLLCocKS, Joseph, {d. 1814), sheriff of

the county of York, his dismissal and
imprisonment, 124-5 ; turns renegade,

125 ; estimate of, 125-6.

William IV, (1765-1837), nominates
Sir Charles Grey to the Canada Com-
mission (1835), 110; and elective

legislative coimcils. 111.

WiLLisoN, Sir John Stephen, (6. 1856),

his Sir Wilfrid Laurier and the Liberal

Party, 329 note 3, 344 note 1.

Wilmot, Lemuel Allan, (1809-78),

delegate to England on redress of

grievances, 170.
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Wilson, James, of Pennsylvania, (1742-
98), at Philadelphia convention (1787),
402.

Wolfe, General James, (1727-59), 23,

302.

Wright, John, (1770 ?-1844), editor of

Cavendishes Debates, 50 note 1.

Wyatt, Charles B., surveyor-general

of Upper Canada, dismissed by Gore,
124 ; estimate of, 125-6.

X. Y. Company, (1795-1804), its trade
rivalries, 323.

Yale, B. C, convention at, in favour of

federation, 335.

York, (founded 1793), capital of Upper
Canada, 120 ; Gourlay's convention
at, 132, 134 ; and W. L. Mackenzie,
145-6 ; incorporated as city of

Toronto (1834), 146.

YoRKTOWN, British surrender at, (1781),

56.

Young, Colonel, appointed judge by
Murray, 26.

Young, Sir William, (1799-1887), and
Durham, 169, 172.

Yukon, its organization and govern-

ment, 330-1.
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