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THE

C ON S T I T U T ION
O F

ENGLAND.
INTRODUCTION.

j(^fHE fpirit of Philofophy which

peculiarly diflinguilhes ihe pre-

fent age, after having corrected

a number of errors fatal to So-

tiety, feems now to be direfted towards the

principles of Society itfelf; and we fee pre-

judices vanifh, which are difficult to over-

come, in proportion as it is dangerous to at-

tack them (a). This rifing freedom of fenti-

(a) As every popular notion, which may contribute

» the fupport of an arbitrary Government, is at all timcjk
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ift^nt, the neceflary forerunner of pordcal

freedom, led me to imae;i e that it would

not be unacceptable to the Public, to be made

acquainted with the principles of a Confti-

tution, on which the eye of curiofity feems

now to be univerfally turned ; and which,

though celebrated as a model of perfeflion,

is yet but little known to its admirers,

I dm aware that it will be deemed pre-

fumptuous in a Man who has paffed the

greateft part of his life out of England, to

attempt a delineation of the Englilh Govern-

ment; a fyftem, which is fuppofed to be fo

complicated as not to be underftood, or de-

veloped, but by thofe who have been initiated

in the myftcries of it from their infancy.

But, though a foreigner in England, yet as

a native of a free Country, I am no flranger

to thofe circumftances which conflitutc or

charadterife liberty : even the great difprop>or-

tion between the Republic of which I am

tlgilantly protee'^ed bj/ the whole ftrength of it, political

"prejiididf8 are, laft of all, if ever, ihaken off by a Nation

-fobjefted to fuch a Governraent. A great change in this

refpcrt, however, has of late taken place in France,

where this book was firft publi(hed, and opinions are now

difcuflcd there, and tenets avowed, which, in the time of

Xewis the fourteenth, would have appeared downright

blafphcmy : it isjp this an allufion is made above.
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a member and in which I formed my prin-,

ciples, and the Britifli Empire, has perhaps

only contributed to facilitate my political

inquiries.

As the Mathematician, the better to difco-

ver the proportions he invefligates, begins with

freeing his equation from coefficients or fuch

other quantities as only perplex, without pro-

perly conftituting, it,—fo it may be advantage-

ous to the invefligator of the caufes that pro-

duce the equilibrium of a Government, to have

previoufly fludied them, difengaged from the

apparatus of fleets, armies, foreign trade,

diflant and extenfive dominions, in a word,

from all thofe brilliant circumflanccs which fo

greatly aife^l the external .appearance of a

powerful Society, but have no eflential con-

nexion with the real principles of it.

It is upon the paffions of Mankind, that is,

upon caufes which are unalterable, that the

adion of the various parts of a State depends.

The machine may vary as to its dimenfions,

but its movement and a£ling fprings flill

remain intrinfically the fame ; and that time

cannot in any fhape be confidered as loft,

which has been fpent in feeing them a6l an4

move in a narrower circle.

One other confideration I will fuggeft,

B2



4 THE CONSTITUTION
which is, that the very circiimllancc of being

a foreigner may of itfclf be atten.ied, in 'his

cafe, with a degree of advantage. The Eng-

lifli themfclves (the obfervation cannot give

riiem any offence) having their eyes open, as l^

may fay, upon their liberty, from their firft

entrance into life, are perhaps too much fami-

liarifcd with its enjoyment, to enquire, with

real concern, into its caufcs. Having acquired

pra^ical notions of their government, long

before they have meditated on it, and thefe

notions -being ilowly and gradually imbibed^

they at length beheld it without any high

degree of fcnfibilfty ; and they feem to me, in

this refpeft, to be like the reclufe inhabitant

of a Palace, who is perhaps in the worft fitua-

tion for attaining a complete idea of the vt^hole,

and never experienced the ftriking effeft of

its external ftruflure and elevation ; or, if yoa

pleafe, like a Man who, having always had a

beautiful and cxtenfive fcene before his eyes,

continues for ever to view it with indif-

ference.

But a flrangcr, beholding at once the va-

rious parts of a Oonftitution difplayed before

him, which, at the fame time that it carries

liberty to its height, has guarded againft in-

conveniences fecmingly inevitable, beholding
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in fliort thofe things carried into execution,

which he had ever rcgarda! as more delirable

than noSible, -he is ftiuck with a kind of. ad-

miration ; and it is neccffary to be thus

ftrongly afftfled by objects, to be enabled

to reach the general principle which governs

them.

Not that I mean to infinuate that I have

penetrated with more acutenefs into the Con-

llhution of England than others; my only

defign in the above obfervations was to ob-

viate an unfavorable, though natural pre-

pofleflion ; and if, either in treating of the

caufes vi'hich originally produced the Englifh

Hberty, or of thofe by which it is ftill main-

tained, my obfervations ihould be found new

or fingular, I hope the Englifla reader will

not condemn them, but where they fliall be

found inconfiftent with Hiftory, or with daily

experience. Of my readers in general 1

alfo rcqueft, that they will not judge of

the principles I Ihall lay down, but from

their relaiion jo thofe of human nature: a

confideration which is almoft the only one

cffential, and has been hitherto too much

neglefted by the Writers on the fubjeil of

Government.

B 3 CHAP,
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CHAP. I.

Caufes of i^^e liberty of the EngUjh Nation.—
Reafons of the difference between the Go-

*i;crnment of Englandi and that of France.-^

In Er\gland, the great po-^jucr of the Crown,.

' milder the Norman 'kings y created an union

between the Nobility and the People,

WH EN the Romans, attacked on all

fides by the Diirbarians, were reduced

to the neceffity of defending the centre of,

tjjeir Kmpire, they abandoned Great Britain,-

^s well as feveral other of their diftant pro-

yuices. The Ifland, thus left to itfelf, became;

a' prey to the Nations inhabiting the fiiores

of '.the Baltic j who, having firft deftroyed the

ancient inhabitants, and ior a long time reci-

grocaliy annoyed each ^^ther, eflablilhed fe-

"VfLX'A Sovereignties in the fouthern part ctf:>

t|ic Iflaad, alterwards called England, which.

at length were united, under Egbert, into one

Kingdom.

, ^^\ip fjjcjceffors of this Prince, denominated^

1^ i^pgip-Saxou. Priaces, ^mong whom Al-

fred the Great and Edward the Cpnfcffor arc

pafticilfcrij' celebrated, signed for about two

4
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hundred years; but, though our knowledge

of the principal events of this early period

of the Engiifti Hiftory is in fome degree

cxaft, yet we have but vague and uncertain

accounts of the Government which thefe

Nations introduced.

It appears to have had little more afEnity

with the prefent Conflitution, than the gene-

ral relation, common indeed to all the Go-

vernments ellablilhed by the Northern Na-
tions, that of having a King and a Body t^

'Nobility ; and the ancient Saxon Government

is '* left us in ftory (to ufe the expreflions of

** Sir WiUiam Temple on the fubje^) but

.** like fo many antique, broken, or defaced

:** pid:ures, which may ftill reprefent foms-

'** thing of th6 cuftoms and falhions of thofc

** ages, though little of the true lines, 'prd-

" portions, or refemblance." {a)

It is at the era of the Coaqueft, that we

are to look for the real foundation, of the

Englifh Conijitution. From that period, fays

Spelman, novus Jeclorum nafcitur ordo.' {V)

William of Normandy, having defeated Ha-

(a) See his Introdufllon to the Hiflory of England.

(b) See Spelman, Of "Parliaments.—It has been a' fa-

vourite thefis with many Writers, to pretend that the

Saxon Grovernment was, at the tiirre of the'Conquefi:,

B 4



8 THE CONSTITUTION
rold, and made himfelf mafter of the CrownJ

fubverted the ancient fabric of the Saxon

by no means fubverted ; that William of Normandy le-

gally acceded to the Throne, and confequ^ntly to the en-

gagements, of thcSaxor. Kings ; and tnuch argument has

in particular been employed with re-ard to the word Con-

queji^ which, it was faid,' in the feudal fcnfc only meant

acquljuion. Thele opinions have been particularly infifled

upon in times of popular oppofuion; and indeed there

was a far greater probability of fuccefs, in railing among

the People the notions familiar to them of legal claims

and long ertabliflied cufloms, than in arguiiag with' theiA

from the no lefs rational, but lefs determinate and fome-

vhat dangerous dodrines, concerning the o^giual rights

of Mankind, and the lawfulnefs of at all times oppofing

force to an opprellive Governmeiir.
'

But if we confider, that the manner in which the

public Power is formed in a State, is io very effentiar la

part of its Government, and that a thorough change iii

this rcfpeCt was introduced intoEn;iland by the Concjueft,

we flnall not fcruple to allow that a new government was

cflablifhcd. Nay, as almofl: the wh(jle landed property

in the Kingdom was at that time transferred to other

hands, a new Syftem of criminal Joftice introduced, and

the languige of the law moreover altered, the revolution

may be f;iid to have been fuch aa is not perhaps to be

paralleled in the Hiftory of any other Country.

Some Saxon laws,' fav'ouralile fo the liberty of the

jieople, were indeed again eftablifhed under the fuC-

ccfiors of William: but the introdudion'of fome new
modes of proceeding in the Courts dfjufiice,* and of a

few particular laws, cannot, fd long as the ruling Power
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Legiflation : he exterminated, or expelled,

the former occupiers of lands '" order to

diftribute their pofftflions among his fol-

lowers ; aiiu eftabiilhed the feudal fyftem of

Governraenr, as better adapted to his fitna-

tion, and indeed the only one of which he

poiTeffed a competent idea.

in the State ^jemains the fame, be faid to be the intro-

iduclion of a new Government ; and, as when the laws in

queftion were again eftablifhed the public Power in

England continued in the fame channel where the Con-

quefi: has placed ir, they were more properly modificar

tions of the Anglo-Norman ConlHtution, than theywer^

-the abolition of it; or, fince they were again adopted

from the Saxon Legiflation, they were rather imitations

<>f that iegiflation, than the relloration of the Saxon Go*

verftment. ^,^^.^1 ,, ,^

Contented, however, with the two authorities I have

above quoted, I (hall dwell no longer on a difcuffion of the

precife identity, or ditference, of two Governments, thdt

is, of two ideal fyliems, which only exift in the con-

ceptions of Men. Nor do I wilh to explode a do<^rine,

, which, in the opinion of fome perfons, giving an addi-

tional fandion and dignity to the Enghlh Government,

contributes to increale their love and refpedl for it. It

Will be fufficient ror my purpofe, if th& Reader (hall be

plcafed to grant that a material change was, at the time

of the Conqueft, effeded in the Government then exill-

ing, and is, in confequence, difpofed to admit the

proofs that will prefently be laid before him, of fuch

change having prepared the cftabliflinaeftt of the present

Englifh Conflitution, ' ;'!'. * ."
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, This fort of Government prtrvaij^d akb in

alnioft all th.e or^ "' " rts-of Europe. But,

inftcad 'of beii^g iiaed by d^nt of arms

'and aU .-ar iQnc<?, ftg'in 3ingland, i|:,r]iad only

bfiOJ cftabUihediflft; tVe.Contijie^t,. ^pd parr

ticubrly in >Fraac€, '.thppiigb a long feries pf

flow fucccffive even,tj5,;,'ajdiS€ren<:e pf ,c;(rcunnr

fiances this, from which confcquenccs were

io Uj:nc to ariCe, as irapoitant as tiicy were at

firft' difficult tp jbe forefeen. ,h.

Tht Gerilian Nations who paiTed t?ke Rhine

to conquer Gaul, Were in a great degree

independent. Their princes had no other title

to their po-wer, but their own valour and the

^wc eleftioii-of the People ; and as tjtie kiter

had acc^uired in their forefts but conrrinSed

lioiioris of fovereign authority, they followed

^.Chief, lefS'in quality of fubjedts, than as

tompaflions in conqueft.

Befidcs, this conquell was not the irruption

of a foreign • army which only takes pofltflion

of fortified towns. .Ifwas the general inva-

iion of a whole People, in fearch of new ha-

bitations i and as the number of the Con-

querors bore a great proportion to that of

the conquered, who Were at the fame time

enervated by long peac^, the expedition was

no fooncr compleated than all danger was at
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an en3, and, of courfe, their union alfo.

After dividing among themfelves what lands

they thought proper to occupy, they fepa-

rated ; and though their tenure was at -firft

precarious, yet^ in this particular, they ^dfe-

pepded not on the King, but on the general

affembly of the Nation (di). '

Under the Kings oi the frjl race^ the fiefe/

by the mutual connivance of the Leaders, at

firfl: became annual ; afterwards, held for life.

Under the defcendants of Charlemain, they

became hereditary: (^) and when at length

Hugh Capet effected his own election to the

prejudice of Charles of Lorrain, intending to

render the Crown, which in fa£l was a fief,

hereditary- in his own family, (c) he eftablifhed

the hereditarifhip of €efs as a general prin-

ciple ; and, from this epoch, authors date th«

(a) The fiefs were originally called, ierra jure henejicii

concejfa ; and it was not till under Charles le Gros the

xtxmfief began to be in ufe. — See Beneficium, Glojf,

Du Gauge.

(h) JpudFrancos vcro^ fenjlm pedetentimque.^ jure hareAt'

tario ad haredes tranjierunt feuda ; • quod Idhentefaculo nono

incipii. See Feudum—Du Cange.

(c) Hottoman has proved beyond a doubt, in his FrancO'

gallia, that under the two firfl: races of Kings, the CroWn

of France was eledive. The Princes of the reigning fa-

mily had nothing more in their favour, -than the cuftom

of chafing one of that houfe.
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complete eftabliftiment of the feudal fyftem

in Frtince.,
, ,

u . '

. On the • other . handi the Lords who (^vc

their fuffragcs to Hugh Capet, forgot not the

intcreft of ,their own ambition. They com-

pleated the breach of thofe feeble ties 'which

fubie6ted them to. the royal authority, and

became every, where independent. They left

the King i)o jurildi<^ion either over them-;

jfelves, or their Vaflals ; they referred the tight\

of Waging war with each other; theycVen''

affumed the fame privilege, in certain ca^es,

with regard to the King hirafelf; (a) fo that

if Hugh Capet, by rendering the Crownt

hereditary, laid the foundation of the great-*

nefs of his family, and of the Crown itfcif^

yet he added little tp his own authorityi;

and acquired fcarccly any thing more than,

a nominal fuperiority over the number o£

. (a) The principal of thefe cafes was when the King

fefufcd to appoint Judges to decitle a difference berweea^

himfelt and one of his tirfl Barons, the latter had then'

a right to take up arms againft the King : and the fub-

ordinatc VafliU were fo dependent on their immediate

Lords, that they weie obliged to follow them aga'.nft the

Lord Paramount. St. Louts, though the power of the

Crown was in his ttinc much increafed, was obliged to

confirm both this privilege of the firll Barons, and this

obligation of their Vai&ls.
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Sovereigns who then fWarmed in Franc'e. {a)"-

But the eftablifhment of the feudal fyfteiti

in England, was an immediate and fudden

confequence of that cbnquefl: which intro-

duced it. Beiides, this conqueft was made by

a Prince who kept the greater part of his

army in his own pay, and who was placed

at the head of a People over whom he was

an hereditary Sovereign : circnmftances, which

gave a totally different turn to the Govern-

ment of that Kingdom. /iwf i^tf

f?'flurrounded by a warlike, though a con-

quered Nation, William kept on foot a part

of his army. The Engliili, and after them

the Normans themfelves, having revolted, he

crufhed both ; and the new King of England,

uc the head of vidtoriocs troops, having to

do with two nations at enmity with each

a^er^' lying under a reciprocal check, and

(l>) '• The Grandees of the Kingdom,'* fays Mezeray,

•* thought that Hugh Capet ought to put up with all

** thcli' infuUs, becaufe they had placed the Crown oa
*' bis head : nay, fo great was their licentioufncfa, that

*' on his writing to Audebert, Vifcount ot Periwueux,

*• ordering him to raife the liege he had laid -to Tours,

** and a&lng him, by way of reproach, who had made
*' him a Vifcount ? that Nobleman haughtily anfwered,

*^ Not you^ hut thoje vdho made you a King, [Non pas

** vous, maisccuxqui vous ontfi»it Roi.]'*
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equally fubdued by a fenfe of their unfor-

tunate refiftance, found himfelf in the raoft

favourable circumftances for becoming an

abfolute Monarch ; and his laws thus promul-

gated in: the midft, as it were, of thunder and

Ji^htning, impofed the yoke of defpotifm,

both on the viiflors and the vauquifhed.

He divided England into fixty thoufand two

hundred and fifteen military fiefs, all held of

the Crcyvn ; the poifeffors of which were, on

pain of forfeiture, to take up arms and repair

to his ft'andard on the firft fignal : he fub-

jeftcd not only the common people, but even

the barons, to all the rigours of the feudal

Government. He even impofed on them his

tyrannical foreft laws, (a)

He afftimed the prerogative of impofing

taxes: he inverted himfelf with the whole

executive power of Government : but what

was of the greateft confequence, he arrogated

to himfelf the moft extenfive judicial power

{a) He referved to himfelf an exclufiire privilege of

killing game throughout all England, and enafted the

fevered penalties on all who (hould attempt it without his

permiflion. The fuppreflion, or rather mitigation, of

hefe penalties, was one of the articles of the Cbarta de

Forcjta, which the Barons afterwards obtained by force

of arms. Nallus tie cetero amlttat vitam, vel membra^ pr«

venatiine nojira, Ch. de Foreft, Art. lO.
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in the efl:ablifhmen-t of tHe Court which was

called Aula Reps'; a formidable Tribunal,

which received appeals ftorti all the Courts

of the Barons, and decided m: the laft refort

on th« efliates, honooryartd lives' of the Barons

thcnifclves, and whichj being wholly com4

pofed of the great officers of the Crowns

removable at the King's pleafurc, and having

the King himfelf for Prefident, held the firft

Nobleman- in the Kingdom under the fame

controul as the meaneft fubjeft.

Thus, while the Kingdom of France, in

confequence of the flow and gradual forma*

tion of the feudal Government, found itfelf,

in the ilTue, compofed of a number of parts,

fimply placed by each other, and without any

reciprocal adherence, the Kingdom of Eng-

land on the contrary, in confequence of the

fudden and violent introduction of the fame

fyftem, became a compound of parts united

"by the ftrongeft ties ; and the regal Autho-

rity, by the prelTure of its immenfe weight,

confolidated the whole into one compaft

indiiToluble body.

It is to this difference in the original Con-

ftitution of France and England, that is, in

the original power of their Kings, that we

mnft attribute the difFcrcnce, fo little analo-
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gous to its caufe, of their prelent Conflitu^

tions. It is this which furnifties the folucion

of a problem, which, I muft confefs, for a

long time perplexed me, ar.d explains the

reafon why, of two neighbouring Nations,

Ctuated almoft under the fame clfmate, and

having one common origin, the one has

attained the fummit of liberty, the other has

gradually funk under the moft abfolute Mo-
narchy.

In France the royal Authority was indeed

inconfiderable j but this circumftance by no

means favoured general liberty. The Lords

were every thing •, and the bulk of the Na-

tion were accounted nothing. All thofe war*

which were made on the Kin^, had not liber"*

ty for their objeft; for of this their Chiefs

already enjoyed but too great a (hare: they

were the mere cfTefls of private ambition or

caprice. The People did not engage in them

as aflociates in the fupport of a caufc common

to all; they were dragged, blindfold arnl like

flaves, to the llandard of their Leaders. In

the mean time, as the laws, by which their

Mailers were Vaffals, had no relation to thofe

by which they were therafelves bound as fub-

je<^s, the refiftance, of which they were made

she indruments^ never produced any adYan*
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tageous confequence in their favour, nor did

it eftabliih any principle of freedom that was

in any cafe applicable to them.

The inferior Nobles, who Ihared in the in-

dependence of the fuperior Nobility, added

alfo the effefts of their own infolence to the

defpotifm of fo many Sovereigns ; and the

People, wearied out by fufferings, and ren-

dered defperate by oppreflion, at times at-

tempted to revolt. But, being parcelled out

into fo many different States, they could but

feldom agree, cither in the nature, or the times,

of their complaints. The infurre£lions, which

ought to have been general, were only fuc-

ceffive and particular. In the mean time the

Lords, ever uniting to avenge their commoa

caufe as Mafters, fell iwith irrefiftible advan-

tage on Men who were divided ; the People

were feparately, and by force, brought back

to their former yoke ; and Liberty, that pre-

cious offspring which requires fo many fa-

vourable circuraftances to fofter it, was every

where flifled in its birth. (^)

(a) It may be feen in Mezeray, how the Flemings, at

the time of the great revolt which was caufed, as he fays,

** by the inveterate hatred of the Nobles (les Gentils-

•* hommes) againft the people of Ghent," were cruflied

by the union of almort all the Nobility of France.

—

See

Mezerayy Reign fff CharktYl, i
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At length, when by conquells, by efchcaw,

or by Treaties, the fcveral Provinces cairte to

be re-umtcd (/t) to the extcnfivc and conti-

nually increafing dominions of the Monarch,

they became fubjeft to their new Mafter, ai-

(a) The word re-uxlott expfefles In the French law, or

Hiftoiy, the redufiion ofa Province to aa immediate de-

pendence on the Crown, Tlie French Lawyers, who

were at all times remarkably zealous for the acrgrandife-

roent of the Crown (a zeal w^ich would not have been

blatneable, if it had been exerted only in the fuppreiF.on

of ^wlefs Ari/locracy) always contended, that when a

province once came into the pofTeffion of the King, even

any private dominion of his liefore he acceded to the

Throne, it became re-uuitcd for ever : the OrJoofuince of

Moulias, in the year 1566, has fince given a thorough

fandion to thefe principles. The re-iuniou of a pro-

vince might be occafioned, firft, by the cafe juil mea-

tioned, of the acceffion of the poflefTor of it to the

Throne: thus at the accefllon of Henry IV. (the fif-

ter of the late King being excluded by the Salic law)

Navarre and J3earn were rc-united. Secondly, by the

felony of the poneflbr, w^en the King was able t». en-

force by dint of arms, the judgment palled by the

Judges he had appointed: thus the fnuU Lordfliip of

Rambouillct was feized upon by Hugh Caper, on which

authors remark that it was the firft dominion that was re-

united; and the Dutchy of Normandy was afterwards

taken in the fame manner by Philip Auguftus from

John King of England, condemned for the murder of

Arthur Duke of Brittanny. Thirdly, by the lall will of

Ibe ix)flcflbr: Provence was fe-united in thi« manner,

I
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ready trained to obedience. The few privi-

leges which the Cities had been able to pre-

ferve, were little refpe^led by a Sovereign

who had himfeif entered into no engagement

to that purpofe ; and, as the re-unions were

made at different limes, the King was always

in a condition to overwhelm every new Pro-

vince that accrued to him, with the weight o£

all thofe he already pofleffed.

under the reign of Lewis XI. Fourthly, by intermar-

fiages : this was the cafe of the County of Champagne,

under Philip the Fair; and of Britanny, linder Francis li

Fifthly, by the failure of heirs of the blood, and fome-

tlmes of heirs male : thus Burgundy was felzed upon by

Lewis XI. after the death of Charles the Bold, Duke of

that Province. Lallly, by purchafes : thus Philip of Va-

lois purchafed the Barony of Montpellier ; Henry IV.

the Marquifat of Saluces ; Lewis XIII. the Princl-

^pality of Sedan, &c.

Thefe diiFerent Provinces, which, with others united^

or re-unUedy after a like manner, now compofe the French

Monarchy, not only thus conferred on their refpeaive!

Sovereigns different titles, but alfo differed from each

other with refpeft to the laws which they followed, and

Hill follow : the one are governed by the Roman law,

and are called Pays de Droit ecrit ; the others follow parti-

cular cuftoms, which in procefs of time have been fet down

in writing, and are cdMcA Pays de Droit Coutumier. In thofe

Provinces the people had, at times, purchafed privileges

from their Princes, which in the different Provinces were

^alfo different, according to the wants and temper of th«

Princes who granted them.
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As a farther confequence of thefe dif-

ferences between the times of the re-unions,

the feveral parts of the Kingdom entertained

•no fiews of aflifting each other. When fome

one reclaimed its privileges, the others, long

lince reduced to fubjeftion, had already for-

gotten theirs. Befides, thefe privileges, by

reafon of the differences in the Governments

under which the Provinces had formerly been

held, were alfo almoft every where different

:

the circumftances which happened in one

place, thus bcMre little affinity to thofe

which fell out in another; the fpirit of union

was loft, or rather had never exifted : each

Province, reftrained within its particular

bounds, only ferved to enforce the general

fabmiflion ; aiid the fame caufes which had

reduced that warlike, fpiritcd Nation, to a

yoke of fubjcd:ion, concurred alfo to keep

them under it.

Thus Liberty perilhed in France, becaufe

It wanted a favourable culture and proper

Situation. Planted, if I may fo exprcfs my*

felf, but juft beneath the furface, it prefently

expanded, and fent forth fome large fhoots

;

but having taken no root, it was foon plucked

up. In England, on the contrary, the feed

lying at a great depth, and being covered with

6
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ftn enormoiAs weight, I'eemed at firft to be

faiothered -, but it vegetated with the greater

fprcci it imbibed a more rich and abundant

ilH)uri/hment j its fap and juice became better

aflimilated, and it penetrated and filled up
with its roots the^whole JDody of the foil. It

was the exceflive power of the King which

made England free, becaufe it was this very

«xcefs that gave rife to the fpirit of union,

suid of concerted refiftance. Pofleffed of ex.-

tenfive demefnes, the King found himfelf in-

dependent j vefted with the moll formidable

prerogatives, he crufhed at pleafure the molt

powerful Barons in the Realm : it was only

by clofe and nurr\erous confederacies, there-

fore, that thefe could refift his tyranny j they

even were compelled to aflbciate the People

in them, and make them partners of public

Liberty.

Aflembled with their Vaffals in their great

Halls, where they difpenfed their hofpitality,

deprived of the amufements of more polilhed

Nations, naturally inclined, befides, freely to

expatiate on objedls of which their hearts

Were full, their converfation naturally turned

on the injuilice of the public impofitions, on

the tyranny of the judicial proceedings, apd,

^ove ajl, on the detefted. foreft laws,
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TDcflitute of an opportunity of cavilling

about the meaning of laws of which the term^

were precife, or rather difdaining the refource

of fophiftry, they were naturally led to exa-

mine into the firft principles ofSociety-: they

enquired into the foundations of human au-

thority, and became convinced that Powers

when its objcd is not the good of thofe who

are fubjeft to it, is nothing more than the

right of theftrongejly and may oe repreflcd by

the exertion of a fimilar right.

The different orders of the feudal Govern-

ment, as eftabliflied in England, being con-

nected by tenures exaftly fimilar, the fame

maxims which were laid down as true againft

the Lord paramount, in behalf of the Lord

of an upper fief, were likcwife to be ad-

mitted againft the latter, in behalf of the

owner of an inferior fief. The fame maxima

Were alfo to be applied to the pofleffor of a

ftill lower fief: they further defcended to the

freeman, and to the peafant j and the fpirit

of liberty, after having circulated through

the different branches of the feudal fubor-?

dination, thus continued to flow through fuc-

ceffive homogeneous channels; it forced to

itfelf a paflage into the remotclt ramifica-

tions, and the principle of primeval equality
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everywhere became diffufed afid edablSSied

A facred principle, which neither iojufticc

nor ambition can erafe ; which exifis in every

brcaft, and, to exert itfcif, requires only to

be awiikened among the numerous and op-*

prefied clafies of Mankind,

But when the Barons, whom their p«r-

fonal confequence had at firft caufed to be;

treated with caution and regard by the So-

vereign, began to be no longer fo, when the

tyrannical laws of the Conqueror became ftill

more tyrannically executed, the confederacy,

for which the general oppreffion had paved

the way, inftantly took place. The Lord,

the ValTai, the inferior ValTal, all united.

They even implored the afKftance of the

- peaf^nts and cottagers;- and that haughtv

averfion with which on the Coutinciit the

JN'obility repaid the induftrious hands which

fed them, was, in England, compelled to

yield to the preffing neceiTm^ of fetiing bounds

to the Royal authority.

.^."'J'he People, on the other hand, knew that

•the caufe they were called upon to defend^

was a caufe common to all; and they were

« fenfible, befides, that they were the necef-

-j&i^'<ilipporters of it. Inilrufted by the

example of their Leaders, they fpoke and

C 4
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llipulatcd conditions for themfelvcs : they Tti*?»

ilfted thar, for the future, every individualK:

Ihould be intitled to the protedion of the*^

law ;' and - thus thofe rights with which the

Lords had rtrengthened ihemfelves, in order

to oppofe the tyranny of the Crown, bccamqii

a bulwark which was, in time, to reftrain

iheir own.

CHAP. 11.
, ^.

A fecond advantage England had over "Prance :

—// formed one undivided State,
^

^ A,

IT was in the reign of Henry the Fii-lf,''

about forty years after" the Conqueftj

that We fee the above caufcs begin to operate.

This Prince having afcended the Throae to

the exclufion of his elder brother, was' fen-ri

fible that he had no other means to maintain

his power than by gaining the afFe^^ion of

his fubjefts j but, at the fame time, he pef*-

ceived that it mufl: be the affc<^ion of the

whole Nation : he, therefore, not only miii-'

gated the rigour of the feudal laws in favour

of the Lords, but alfo annexed as a con-

dition to the Charter he granted, that the

Lords fhould allow the fame freedom to their
*

fefpeftivc VaiTals. Care was even taken 19
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aboliih thofe laws of the Conqueror which

lay heaviefl: on the lowcfl; clafs of the

People (a).

5Undcr Henry the Second, liberty took a

farther flride ; and the ancient T'ryal by jury,

a mode of procedure which is at prefent one

of the moft valuable parts of the Englifh

law, made again, though imperfectly, its ap-

pearance.

But thefe caufes, which had worked but

filently and llowly under the two Henrys, who

were Princes in fome degree juft, and of

great capacity, manifefted themfelves, at

once, under the defpotic reign of King John.

The royal prerogative, and the foreft laws,

having been exerted by this Prince to a dcr

(a) ^mongft others, the law of the Cwfeu. It might

be matter of curious' difcuHion to inquire what the Anglo-

Saxon Government would in procefs of time have become,

and of courfe the Government of England be at this time,

if the event of the Conquell had never taken place;

which, by conferring an immenfe as well as unufual

power on the Head of the feudal Syftem, compelled the

Nobility to coritra<fl alafting and fincere union'with the

People. It is very probable that the Englifli Govern-

«ient would at this day be the fame as that which long

prevailed in Scotland,, where the King and Nobles en-

grofled, jointly, or by turns, the whole power in the

State, the fame as in Sweden, the fame as ia Deninark|

Countri«s whence the Anglo-Saxons came, • -'f?? •.'^' -
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gfee of exceffive fevcrity, he foon beheld »

generkl confederacy formed againfthim : zn^t.

here we mufl obferve another circumfianc^/

highly advantageous, as well as peculiar to

Enghad.

'England was not, like France, an aggre-

gation of a number of different Sorercignties

:

k formed but one ftaie, and acknowledged

but one Mafler, one general title : the fame

Jaws,' the fame kind of dependence, confe-

qviefiUy the fame notions, the fanifc, inteneAs,i

prevailed thrc;Ughout the whole. The extre*

Unities of the kingdom could, at all times,

unite to give a check to the exertions of an

UnjulV power. From the rircr Tweed to

Poftfmouth, from Yarmouth to the Land's

end, ?11 was in motion: the agitation in-

creafed from the diRanee like the rolling:

waves of an extenCve fea ; and the Monarch,

left to hirafelf, and deflitute of refources, faw

himfelf attacked on all fides by an univerfal

combination of his fubje£ls.

, No fooner was the flandard fet up againfl

John, than his very courtiers forfook him.

In this fituation, finding no part of his king-

dom Icfs initated againft him than another,

having no detached province which he could

engage in his defence by promifes of pardon.
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or of particiilaf concefTions, the trivial moi^h'

never-failins: refourccs of Government, he

was compelled, with feven of his attendanW/^

all that refhained WitH-Hft*,' to^- fubrhit h?*^

fclf to the difpofal of his fubjecft^ ; iind-hS^

figned at Runing Mead (^) th^ Charter of

the Fcrref!, together with the fartioUs chai^tei'j

which, from its fuperior and extecfive im-

portance, is denominated it^o-«<a; CZ'rtr/^.^^**^^'

"By the former, the-nroft tyrannical pan of

ttie foreft^ laws was abdlifhed ; and by- the

latter, the rigotir cf the feudal laws '^as

greatly mitigated in favditir 6f the Lords. But

this Charter did not ftop there ; conditions

were alfo (Vipulated in favour of 'the- HQ^^

meroiis^ body of the people who had conciirred^

to obtain it^^and who claimed, with fwoi*dirt'

hand, a Ihare in that fecurity it was meant to

eflabliih. It was hence inftituted by the

Great Charter, that the fame fervices which

were remitted in favour of the Barons, ihould

be in like manner remitted in favour of their

Vaffals. This Charter moreover eftablilhed

an equality of weights and meafures through-

out England ; it exempted the Merchants

from arbitrary impofts, and gave them liberty

(<sr) Anno 1*1 £.
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to cater and depart the Kingdom at pleafure :

it even extended to the lowed orders of the

State, fmce it enacled, that the Villain, or

Bondman, fhould not be fubje<5l to the forr

feiture of his implements of tillage. Laftljf^

by the twenty-ninth article of the fame

Charter, it was rr.;nd:ed, that no Subject

Ihould be exiled, or in any fhape whatever

molefted, either in his perfon or effects, other-i

wife than by judgment of his pe^rs, atid ac-

cording to the law of the land : (a) an ar-

ticl« fo important, that it may be fald to

comprehend the whole end and defign of po-

litical focieties ; and from that moment the

Engiilh would have been a free People, if

there were not an immenfe diftance beiweeil

the making of laws, and the obferving of

them.

But though this Charter wanted mod of

thofe fupports which were necelTary to infure

refpc<fl to it, though it did not fecure to the

(a) •' Nullu« Tiber homo caplatur, vd imprifonetur,

•* rel diflefietur de libero te. emcnto fuo, vel llbenatibiw

" vd liberis tonfuetudinibus fuJs; aur utlagerur, auk

•' exulctur, aut aliquo mudo ddlruatur : . nee fuper cum
** ibimus, nee fuper eut» mittemus, nifi per legale ju>

** dicium parium fuorum, vd per legcrri icrraf.' NulU
** venderaus, nulli ntgabimus, aut ditfercjnus, juftitiam

*' vd reftuiv." Magna Charta, chap. xxix.
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poor and friendlefa any certain and legal

methods of obtaining the execution of it,

(provifions thefe which numberlefs tranf-

greflions alone could^ in procefs of tim<^

point out) yet it was a prodigious advance

tawards the- eftabliftiment of public liberty.

Inftead of the general maxims refpefting the

rights of the People and the duties of the

Prince, (maxims againft: v;hich ambition per-

petually contends, and which it fometimes even

openly and abfolutely denies,) here was fubfli-

tuted a written law, that is, a truth admitted

by all parties, which no longer required the

fupport of argument. The rights and privi-

leges . of the individual, as well in his perfon

as in his property, became fettled axioms.

The Great Charter, at firft enabled with fg

much folemnity, and afterwards confirmed at

the beginning of every fucceeding reign, was,

as it were, a general banner perpetually fet

up for the union of all clafles of the people

;

and the foundation was laid on which thofe

equitable laws were to rife, which offer the

fame afliflance to the poor and weak, as to

tbe ric^i and, powerful (a) ,., .... ,.

(a) The reader, to be more fully convinced of the

reality of the cauies to iv'hich the liberty of Eiigland has

been here afcrit^d, as well 4$ of the truth of the obfer*
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Under the long reign of Henry the Third,

the differences which arofe betw'feen the King

and the Nobles, rendered England a fcene

of confufion. Amidfl the viciflitudes which

-the foFtune of war produced in their mutual

confii^s, the People became ftill more and

jnore fenflble of their importance, and fo did in

confcquence both the King and the Barons

alfo. Alternately courted by both parties,

-ihey obtained a confirmation of the Great

Charter, and even the addition of new pri-

^vileges, by the ftatutcs of Mepton and of

Marlebridge. But 1 haften to reach the grand

Tations made at the fame time on the fituation of France,

needs only to compare the Great Charter, fo cxtenfive

in its provifions, and in which the Barons ftipulated in

favour even of the Bondn.an, with the treaty concluded

between Lewis the Eleventh, and ieveral of the Prince*

and Peers of France, intitled, ji Ireaty made at St. Maur,

ie/wccft the Dukes rf "NormanAy^ Calalre, Brrtagne^ Soitf',

honnois, AimergnCy Ncmoin-i ; tht Counts rf Charoht'iy Ar-

magnacy and Si. Pol^ and other Princes rf France^ rijen

up in fnpport rf the pubiic good, on the one part f and King

LcMS the Eleventh on the other, Ofioher 39, 1465, In

this Treaty, which was made in order to terminate a war

which was called the war for the Public good, {pro bono

Publico) no provifion was m^e but concerning the par-

ticular power of a few Lords ; not a word was inferted

in favour of the people. This treaty may be feeD a|;

large in the pieces jitjiificativei annexed to the Memoiris dg

Pbillippe dt Comines,
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epoch of the rfeign of Edward the Firfi; a

Prince, who, from his numerous and prudent

laws, has been denominated the EngHlh

Juftinian. ^^ff'i:^''

Poffeffed of great natural talents, and fiic-

ceeding a Prince whofe weaknefs and injuftice

had rendered his reign unhappy, Edward wa«

feniibic that nothing but a ftricl adminiftration

of Juftice could, on the one fide, curb a

Nobility' whom the troubles of the preceding

reign had rendered turbulent, and on the

other, appeafe and conciliate the people, by

fecuring the property of individuals. To this

end, he made jurifprudence the principal

objeft of his attention; and fo much did it

•improve under his care, that the mode of

procefs became fixed and fettled ; Judge Hale

going even fo far as to affirm, that the Eng-

lilh laws arrived at once, &? quaji perfaUwn^

at perfection, and that there has been more

improvement made in them during the jirfi

thirteen years of the reign of Edward, than

all the ages fmce his time have done.

But what renders this asra particularly in-

terfting is, that it affords the firfl inftance of

the admiffion of the Deputies of Towns and

'Boroughs into {a) Parliament.

(a) I mean their legal origin ; for the Earl ofLeicefler,
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Edward, continually engaged in wars either

againft: Scotland, or on the Continent, feeing

moreover his dcmefnes confiderably dimi-

nifhcd, was frequently reduced to the moil

prefling neceflities. But though, in confe-

quence of the fpirit of the times, he fre-

quently indulged himfelf in particular a£ls of

injuftice, yet he perceived that it was impof-

fiblc to extend a general oppreffion over a

body of Nobles, and a People, who fo well

knew how to unite in a common caufe. In

order to raife fubfidies therefore, he was

obliged to employ a new method, and to en-

deavour to obtain through the confcnt of the

People, what his Predeceflbrs had hitherto

expef^ed from their own power. The Sheriffs

were ordered to invite the Towns and Bo-

roughs of the different Counties to fend De-

puties to Parliament ; and it is from this sra

that we are to date the origin of the Houfc

of Commons, {a)

It muft be confeffed, however, that thcfc

Deputies of the People were not, at firft,

poffeffed of any confiderable authority. Thej^

who had ufurped the power during part of the prcv

ceding reign, had called fuch Deputies up fo Parlia-

ment before.
'

(a) Anoo 129;.
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were far from enjoying thofe extenfive privi-

leges which, in thefe days, conftitute the

Houfe of Commons a collateral part of the

Government : they were in thofe times called

up only to provide for the wants of the King,

and approve of the refolutions taken by hira

and the affembly of the Lords, (a) But it

was neverthelefs a great point gained, to

have obtained the right of uttering their

complaints, aflembled in a Body and in a legal

way—to have acquired, inftead of the dan*

gerous refourceof infurreftions, a lawful means

of influencing the motions of the Govern-

ment, and thenceforth to have become a part

of it. Whatever difadvantage might attend

the ftation at firft allotted to them, it was

foon to be compenfated by the preponderance

(a) The end mentioned in the Summons fent to the

Lords, was, Je arduis negotiis rcgni traHaturij tsf conJUiunt

impetifuri: the Summons fent to the Commons was, ad

facieadum ^ confentiendzcm. The power enjoyed by the

latter was even inferior to what they might have expected

from the Summons fent to them : " .In moll of the an-

** cient Statutes they are not fo much as named ; and ia

•* feveral, even when they are mentioned, they are diftin-

*' guifiied as petitioners merely, the Afl'ent of the Lords

*' being exprefled in contradiftin£ition to the Requell: of

*' the Commons." See on this fubjeft the Preface to

the CoUeftion of the Statutes at large, by RufFhead, and

the authorities quoted therein.

D >
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the people necefTarily acquire, when they are

enabled to aft and vr.ovo. with concert, (a) ^.

And indeed this privilege, infignificant^as

It might then appear, ,,prefently manifeftecl

itfelf by the moft coofiderable effefts. In

ipite of his reluftance, and after many evafious

unworthy of fo great a King, Edward was

obliged to confirm the Great Charter ; he

even confirmed it eleven times in the courfc

of. his reign. It was moreover enafted, that

whatever ihould be done contrary to it, lh6ul]d

be null and void ; that it lliould be read twice

a year in all Cathedrals ; and that the penalty

of excommunication ihould be denounced

agalnrt: any one vi^ho fhould prefume to vi^

late it. (b)

At length, he converted into an eflabliflicd

kw a privilege of which the Englifh had

. (a) Fraiicc had indeed alfo her Aflemblies of the Ge-

neral Eftates of the Kingdom; but tlicn it u:is only the

Peputies for the Towns within the i>aiticu;,.i c.(jn,;iii! v:

the Crown, that is, for a very finall pait or the Natic;^

who, under the name of the T/m'uI ^ft^^<^\
^^'^^^ admittett

Tti them ; and it is eaiy to cooceivf that they acquired no

great influence in aji alTemhly of Sovereigns who g;ive the

law to their MalTer. Hence, when thcfe difappeared, tlie

maxim became immediately eftablifhed, ^Jt ivill of tbf^

King if the "xnU of Vjt Latu. In old French, ^i .vptt Ic

(h) Confirmatiufies Chartaruro, cap. 2,' 5, 4.
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hitherto h&d only a precarious enjoyment

;

and, in the' ftatute de Talla^lo ndn 'concedendo,

he decreed^' that no tax Ihcul^ be laid, nor

impoft levied,' without the joint confent of

the Lords a^ Comi^bns. ljii) A moft jm-

portant Statute, which, in conjunftion with

Magna Charta, forms the bafis of the Eng-

lilh Cotiftitntion. If from the latter the

Engfifh lire to date the origin of their li-

berty, -fi^brn the former they are to date the

eftablHimieht-of 'iti and as the Great Charter

was the bulwark that protefted the freedom

of individuals, fo was the Stamte in queftion

the engine which protefted the Charter itfelf,

and by the help of which the People were

theiKeforth to make legal Conqueits over the

authority of the Crown.

This is the period at which we muf! flop,

in order to take a diftant view, and contem-

plate the different profpeft which the .teft of

Europe then prefented. - •, -
. .

The efficient caufes of flavery were daily

operating and gaining ftrength: the inde-

(a) " Nullum taUagium vd au<xilium, per nos, vel

" hafredes noflros, in regno noftro ponatur feu levetur,

" fine voluntate & affenfu Archiepilcaporum, Epifcppo-
*' rum, Gomitum, Baroaum, Militum, Burgenlium, &.

*' aliorum liberorum horn' de regno noftro^" Stat. Ao»

D2
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pendence of the Nobles on the one hand,

the ignorance and weakncis of tlie people on

the other, were lliil extreme : the feudal go-

vernment flill continued to Jiffufe oppreffion

and mifery ; apd fuch was the confufion of it,

that it even took away all hopes of amend-

ment.
I

France, Hill bleeding from the extrava-

gance of a Nobility incefTantly engaged in

groundlcfs wars, either with each other, or

with the King, was again defolated by the

tyranny of that fame Nobility, haughtily jea-

lous of their liberty, or rather of their

anarchy, {a) The People, oppreiTed by thofe

.who ought to have guided and protected

.tl)^my Joaded with infults by thofe who

exifted by their labour, revolted on all fides.

But their tumultuous infurredlions had fcarce-

ly any other objed than that of giving vent

(a) Not contented with oppreffion, they added infult.

•* When the Gentility," fays Mezeray, " pillaged and

•* committed exaftions on the peafantry, they called

*' the poor fufferer, in derifion, Jaquts honhomme (Good-

** man James). This gave rife to a furious fedition,

•• which was called the Jaquerie. It began at Beauvais in

•• the year 1357, extending itfelf into moft of the Pro-

*' vinces of France, and was not appeafed, but by the

** deftrudion of part of thofe unhappy vidims, thou-

** fands of whom were flaughtered.**
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to the anguifh with which their hearts were

full. They had no thoughts of entering into

a general combination ; ftill lefs of changing

the form of the Government, and laying a

regular plan of public liberty.

Having never extended their views beyond

the fields they cultivated, they had no con-

ception of thofe different ranks and orders of

Men, of thofe diflinft and oppofite privileges

and prerogatives, which are all necefTary in-

gredients bf i free Conftitution. Hitherto

confined to the fame round of ruftic employ-

ments, they little thought of that compli-

cated fabric, which the more informed them-

felves cannot but with difficulty comprehend,

when, by a concurrence of favourable cir-

cumflances, the ftru^lure has at length been

reared, and ftands difplayed to their view.

In their fimplicity, they faw no other re-

medy for the National evils, than the general

eftabliihment of the regal power, that is, of

the authority of one common uncontrouled

Mailer, and only longed for that time,

which, while it gratified their revenge, would

mitigate their fufferings, and reduce to the

fame level the oppreflbrs and the opprefTed.

The Nobility, on the other hand, bent

fplely on the enjoyment of a momentary in*

D 3
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dependence, irrecoverably loft the aflre£lIon

of the only Men who might in time fupport

them ; and equally regardlefs of the dictates

of humanity and of prudence, they did not

perceive the gradual and continual advances

of the royal authority, which was foon, to

overwhelm them all. Already were Nor-

mandy, Anjou, Languedoc, and Touraine,

united to the Crown : Dauphiny, Champagne,

and part of Guyenne, were foon to foUow:

France was doomed at length to fee the.reigU;

of Lewis the Eleventh; to fee her general

Eftates firft become ufelefs,'^4P,d'l)g finally

abolilhed.

It was the defliny of Spain alfo, to behold

her feveral Kingdoms united under one Head :

flie was fated to be in time ruled by Ferdi-

nand and Charles the Fifth, {a) And Ger-

(a) Spain was originally divided into twelve Kingdoms,

befides Principalities, which by Treaties, and efpecially

by C<>r.Ciuell«, were collected into three Kingdoms ; thofe

of Caftilc, Aragon, and Granad::. Ferdinand the Fifth,

King of Ar£gi;n, married Ifabella, Qneen of Caftille

:

they made a joint Conqueil of the Kingdom of Granada;

and thef-! three Kingdoms, thus united, defcended, in

ryi6, to their griindfon Charles, and formed the Spanifh

Monarchy. At iW^h «ra, the Kings of Spain began to

be abfolute ; and the States of the Khigdoms t>f Cadille

and Li'un, " afle;nL!edaf Toledo, in the montb of No-
** vcmber 1539) weie the laft in which the three oiders
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matiyV4r!iere an ele<?K v^' CroW^^revcn ted tti'i

re-umnSf (a) vhs mdeed to acquire a fev^^-

free Cities; but her'people, parcelled into fo-

many different dominions, were deftined to'

remain fubjeA to the arbitrary yoke of fuch

of her different Sovereigns as (hould be able

to maintain their power and independence.'f

In a word, the feudal tyraimy which over-

fpread the Continent, did not compenfate, by

any preparation of diftant advantages, the

prefent calamities it caufed ; nor was it to

leave behind it, as it difappeared, any thing

but a more regular kind of Defpotifm.

" met, that Is, the Grandees, the Ecclefiallics, and the

** Deputies of the Towns." See Ferrera^s general Hljiory

of Spain,

{a) The Kingdom of France, as it ftood under Hugh^

Capet and his next Succeflbrs, may, with a great degree

of exa^nefs, be compared with the German Empire, a»

it exills at prefent, and alfo exifted at that time : but the

Imperial Crown of Germany having, through a conjunc-

tion of circumftances, continued elcL^ive, the German

Emperors, though veiled with more high-founding pre-

.rogatives than even the Kings of France, laboured under

very efferitial diladvantages : they coufd not purfue a plan

of aggrandifement with the fame fteadincfs as a line of

hereditary Sovereigns ufually do ; and the right to ele6l

them, enjoyed by the greater Princes of Germany, pro-

cured them a fufficient power to protect themfelves, as

well as the lefl'er Lords, againft the power of the Crown.

D4
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But in England, the fame feudal fyftem,

after having fuddenly broken in like a flood,

had depofited, and dill continued to dcpofir,

the noble feeds of the fpirit of liberty, union,

and fober refiftance. So early as the times

of Edward, the tide was feen gradually to

fubfide; the laws which proteft the perfon

and property of the individual, began to

make their appearance ; that admirable Con-*

flitution, the refult of ''a threefold power,

infenfibly arofe ; {a) and the eye might even

then difcover the verdant fummits of that for-

tunate region, which was deftined to be the

feat of Philofophy and Liberty, which arc

infeparable companions.

(a) *' Now, in ray opinion,** fays Phillippc de Co-

mines, in times not much pofterior to thofe of Edward

the Firft, and with the fimplicity of the language of his

times, " among all the Sovereignties I know in the

'* world, that in which the public good is beft attended to,

•' and the leaft violence exercifed on the people, is that

** of England." Memoires dt ComineSf torn, I, lib. v.

chap. \ix.
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C HAP T E R III.

^e 3ubje^ continued,

^V^ H E Reprefentatives of the Nation, and

A of the whole Nation, were now ad-

mitted into Parliament : the great point there-

fore was gained, that was one day to procure

them the great influence which they at pre-

fent poffefs ; and the fubfequent reigns afford

continual' inftances of its fuccefhve growth.

Under Edward the Second, the Commons

began to annex petitions to the bills by which

they granted fubfidies : this was the dawn

of their Icgiflative authority. Under Edward

the Third, they declared they would not, in

future, acknowledge any law to which they

had not exprefsly affented. Soon after this,

they exerted a privilege in which confifls, at

this time, one of the great balances of the

Conilitution : they impeached, and procured

to be condemned, fbrae of the firft Miniflers

of State. Under Henry the Fourth, they re-

fufed to grant fubfidies before an anfwer had

been given to their petitions. In a word, every

event of any confequence was attended with

an increafe of the power of the Commons

;

increafes indeed but flow and gradual, but

5
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peaceably and legally effefled, and the more

fit to engage the attention of the People, and

coalefce with the ancient principles of the

Conflitution.

Under- Henry the Fifth, the Nation was

intirely taken up with its wars againft France ;

and in the reign of Henry the Sixth began

the fatal contefts between the houfes of York

and Lancaftcr. The noife of arms alone was

now to be heard ; during the filcncc of the-

laws already in being, no thought was had

of enabling new ones : and for thirty years

together, England prefcnts a wide fccne of

flaughter and defolation.

At length, under Henry the feventh, who

by his intermarriage with the houfe of York

united the pretenfions of the two families, a

general peace was re-eflablilhed, and the

profpeft of happier days feeraed to open oil

the Nation. But the long and violent agi-

tation, under which it had laboured, was

to be followed by a long and painful re-

covery. Henry, mounting the throne with

fword in hand, and in great meafurc as a

Conqueror, had promifes to fulfill, as well as

injuries to revenge. In the mean time, the

People, wearied out by the calamities they had

undergone, and longing only for rcpofe, ab-

I
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horred even the idea of refiftance j and the,

remaini of an almoft extermiDated Nobility

thus beheld themfeives left defencelefs, and

abandoned to the mercy of the Sovereign.

The Commons, on the other hand, accuf-

tomed to aft only a fecond part in public

affairs, and finding themfeives bereft of thofe

who hitherto had been their Leaders, were

more than ever afraid to form, of themfeives,

an oppofition. Placed immediately, as well

as the Lords, 'Un4er the eye of the King,

they beheld themfeives expofed to the fame

dangers. Like them, therefore, they pur-

chafed their perfonal fecurity at the expence

of public liberty; and, in reading the hif-

tory of the two fir ft Kings of the houfe

of Tudor, we imagine ourfelves reading the

relation given by Tacitus, of Tiberius and the

Roman Senate, (a).

The time, therefore, feemed to beArrived,

at which England muft fubrait, in its turn,

to the fate of the other Nations of Europe.

Ail thofe barriers which it had raifed for the

defence of its liberty, feemed to have only

been able to poftpone the inevitable eflefts

of Power.

But the.remembrance of their ancient laws,

(a) ^anti ja/j illuftrioi'^ fdnio magisfalji ae feftinanteiM
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oT that great: Charier fo often and fo folemnly

confirmed, Was too deeply impreired on the

minds of the Englifh, to be effaced by tran-

fitory evils. Like a deep and extenfive ocean,

which preferves an equability of temperature

admidfl: all the viciffitudes of feafons, Eng-

land flill retained thofe principles of liberty

which were fo univerfally diffufed through all

orders of the People, and they required only

a proper opportunity to manifefl: themfelves.

England, befides, ftill continued to polfefs

the immenfe advantage of being one undi-

vided State.

Had it been, like France, divided tnto* fe-

Teral diflinft dominions, it would alfo Hayc

had feveral National Affemblies. Thefe Ai-

femblies, being convened at different times

and places, for this and other reafons, never

could have a£led in concert ; and the power

of withholding fubfidies, a power fo impor-

tant when it is that of difabling the Sove-

j^elga and binding him down to inaction,

would then have only been the deflru(51ive

privilege of irritating a Mafler who would

have eafily found means to obtain fupplies

from other quarters.

The different Parliaments or Affemblies of

thefe feveral States, having thenceforth qo
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means of recommending themfelves to their

Sove^elgi^ but -their forwardnefs in com'

plying with rhis demands, would have vied

with each ^.f;jtj^,ec:,in granting what it would

not only h^ve been fruitlefs, but even highly

dangerous, to refufe. The King would not

have failed foon to demand, as a tribute, a

gift he mufl; have been confident to obtain

;

and the outward form of confent would have

been left to the People only as an additional

means of oppreffing them without danger.

To no other caufes than the difadvantage

ot fuch a fituation, are we to afcribe the low

condition in which the deputies of the People

to the AfTembly called the General Eftates of

France (a) were always obliged to remain.

Surrounded, as they were, by the particular

Eftates of thofe Provinces into which the

Kingdom had been formerly divided, they

never were able to ftipulate conditions with

their Sovereign ; and, inftead of making their

power of granting fubfidies ferve to gain

them, in the end, a collateral Ihare in legi-

llation, they ever remained confined to the

naked privilege of the jnoji humblefupplicatim

and remonllrance. \ - ,.;

.

Thefe. Eftates, however, as all the great

{a) See the Note, p. 34. ,
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LordJ oP France were admitted into them,

began at length to appear dangerous; and, as

the King could in the mean time do without

their alliftance, they were fet afide. But mofl

of the particular Eftates of the Provinces arc

preferved to this day : fome of thofe which,

for temporary reafons, had been aboliihed,

have been fince rcftored : nay, fo manageable

have popular Affemblies been found by regal

authority, when it has to do with many, that

this Jcind of Government is that which it has

been found raoft expedient to affign to Corlicay

and Corfica has been made un Pays ^Etats.'

But the King of Er>gland continued^ even

In the time of the Tudors, to have but one

Affembly before which he could lay hi*

wants, and apply for relief. How great*

foevcr the increaffe of hrs power was, a fingle

Parliaipent alone could furnllh him with the

means pf exercifing it; and whether it was

that the members of this Parliament enter-

tained a tleep fenfe of their advantages, or

whether private intereft exerted itfelf In aid

of patriotifm, they at all times vindicated the

right of granting, or rather refufing, fubfl-

dies ; and, amidft the general wreck of every

thing they ought to have held dear, they at

leall clung obflloately to the plank which



q F E N G I. A N D; ' ^7

was deftined to prove the inflrument of tlieir

prefervation. (a)
.

Un^er Edward . the Sixth, the abfurd ty-

rannical la'^^^ainfl: HighTreafon, inftituted

und^r. H^ry ,j:he Eighth, his predecefTor,

were abolifhed^ But this young and virtuous

Prince having foon.pafled away, the blood-

thirfty Mary aftopifl^ed the world with cruel-

(«) As the fatal advantages .which we have faid to ac-

crue to the Executive power, when it has to treat with

4iiHn6t feparate parts of the fame Nation, refult from the

very nature of things, they will obtain at all times and

places, and it may be laid down as an undoubted maxim,

that a Sovereign who depends, with regard tofupplies, pa

feveral affemblies, in fadi depends upon none. An Agent

for the "American Colonies, in his examination before the

Houfe pt Commons (A. 1766, p. 122) has even fuggelled

in three words the whole fabffance of what I have en-

deavoured to prove on that fubjed, when he faid, ** The
* granting aids to the Crown is the only means the

** Americans have of ricommendinc THEMSEi,vEi»

*« TO THBiR Sovereign." ^othino^, therefore, could

be more fatal to . Engliih liberty (and to American liberty

in the iflrue)-^than the adoption of the idea, cherifhed by

the Amerlcans,'ofhavihg^ftin£k independent AlTembHea

of their own. Who fhould treat immediately with the King,

and grant hina fabfidjes, ,tQ,^he utter^ jannihilation of th^

power of thd(e ancient, and hitherto fuccefsful, aflertors of

general, libejty, the Bntifli l^arljament, A few more ideas

will', p^rhapsi, in ^otx\e fubfequeiit Chapter, be" ofered to

thf Keader on_this fubjeft, whith fe^v perfohs feem to con-

fider in m tohftitutional light.
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tics, which nothing but the fanaticifm of a

part of her fubjccts could enable her to exe-

cute.

Under the long and brilliant reign of

Elizabeth, England began to breathe anew;

and theProteftant religion, being feated once

more on the throne, brought with it feme

raore freedom and toleration.

The Star-Chamber, that effeftual inflru-

ment of the tyranny of the two Henrys, yet

continued to fubfifl: ; the inquifitorial Tri-

bunal of the High Commiflion was even in-

flituted; and the yoke of arbitrary power

Jay ftill heavy on the fubje^l. But the ge-

neral affe<^ion of the people for a Queen

. whofe former misfortunes had created fuch

a general concern, the imminent dangers

which England., efcaped, and the extreme

glory attending that reign, leffencd the fenfc

of fuch exertions of authority as would, in

thefe days, appear the height of Tyranny,'

and ferved at that time to juftify, as they

dill do to excufe, a Princefs whofe great

talents, thoughjiot^Jhier^principlespf_.^^2Y£nis

ment, render her worthy of being ranked

among the greateft Sovereigns.

Under the reign of the Stuarts, the Nation,

began to recover from its long lethargy.
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James the Firft, a Prince rather imprudent

than tyrannical, drew back the veil which

had hitherto difguifed fo many ufurpations^

and made an oflentatious difplay of what his

predeceffors had been contented to enjoy.

He was inceflantly alTerting, that the au-

thority of Kings was not to be controuledj

any more than that of God himfelf. Like

Him, they were omnipotent ; and thofe privi-

leges to which the People fo clamoroufly laid

claim, as their inheritance and birthright^

were no more than an effefi: of the grace

and toleration of his royal anceflors (a)*

Thofe principles, hitherto only filenily

adopted in the Cabinet, and in the Courts

of Juftice, had maintained their ground in

confequence of this very obfcurity. Being

now announced from the Throne, and re-

founded from the pulpit, they fpread an uni-

verfal alarm. Commerce, befideSj with its at-

tendant arts, and above all that of printing,

difFufed more falutary notions throughout all

orders of the People ; a new light began to

rife upon the Nation j and that fpirit of op-

pofition frequently difplayed itfelf in this

reign, to which the Englifh Monarchs had

(a) See his Declaration made in Parliament, In thf

years 1610 and t6ai.

E
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not, for a long time pafl, been accuftomed.

But the ftorm, which was only gathering

in clouds during the reign of James, began to

mutter nnder Charles the Firft, his fuccefTor
;

and <hc {cene which opened to view, on the

•acceifion of that Prince, prefented tlie'Tnoft.

formidable afpec^.

The notions of religion, by a fingular con*

currence, united with the love of liberrf'^

the fame fpirit which had made an attack on

the eftabliihed faith, now dire6Ved itfelf to

politics : the royal prerogatives were brought

under the fame examination as the doctrines

of the Church of Rome had been fubmitted

to ; and as a fuperditious religion had proved

unable to fupport the teft, fo neither could

an authority pretended to be unlimited be

cxpeOed to bear it.

The Commons, on the other hand, were

recovering from the aftonifhment into which

the extinflion of the "power of the Nobles

had, at firft, thrown thein;' Taking a view

of the ftate of the Natron, and of their own,

they became fenfible of their whole ftrength
;

they determined to make ufe of it, and to re-

prcfs a power which feemed, for fo long

^ -time, to have levelled every barrier. Finding

among themfelves Men of the greatell capa-

3
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city, they undertook that important ta/k with

method and by conftitutional means ; and

Charles had thus to cope with a whole Na-

tion put in motion and dire(5led by an alTembly

of Statefmen.

And here we mud obferve how different

were the effefts produced in England, by

the annihilation of the power of the Nobi-

lity, from thofe which the fame eVent had

produced in France.

In France, where, in confequence of- the

diviiion of the People and of the exorbi-

tant power of the Nobles, the people were

accounted nothing,—when the Nobles them-

felves were fuppreffed, the work was com-

pleated.

In England, on the contrary, where the

Nobles ever had vindicated the rights of the

People equally with their own ; in England,

where the people had fuccefhvely acquired

moft effe£i:ual means of influencing the Go-

vernment, and, above all, were undivided,

when the Nobles themfelves were caft to the

ground, the body of the People flood firm,

and maintained the public liberty.

The unfortunate Charles, however, was to-

tally ignorant of the dangers which furround-

ed him. Seduced by the example of the other

E 2
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Sofcreigns of Europe, he was not aware how
different, in reality, his fituation was from

theirs : he had the imprudence to exert vvitl^

rigour an authority which he had -rto trh:?-'

mate refources to lupport : an union t^isf''^

laft effeftcd in the Nation ; and he f^fT M
cnerTated prerogatives diffipated with 'if

breath (a). By the famous Aft, called rhc

Petition of Right, and another pollcrior Afl^

to both which he affcnted, tlie trbmpulfoty

loans and taxes, difguiled under the nande'bi

Benevolences y were declared to be contrary 't?>

law; arbitrary imprifonments, and the exer-

(af It is here to be obfcivcd, that when, un<!cr <ibarlc|

the Firft, the regal power was thus obliged to fubmit t<i

the power of the People, Ireland, then fcarcely civrlifcd,

only increafed the ncceffities, and confcqucnily the dc-

pendance, of the King; while Scotland, throu^ ibc

conjun<£tion of fome peculiar circumilances, hadthfowq

off her obedience. And though thofe two States, even

at prefcnt, bear no proportion to the cnmpaft body of

the Kingdom of England, and feein nerer to havebe^

able, by their union with it, to procure to the King any

dangerous refources, yet the circumihncc-i Avhicli took

glaceln both at the timejjf jhe Kcvolution, or fincc, (/-y

foffKicntly prove that it was no unfttrourable circumfianiic

to Englifti liberty, that the great crifis of the tt\^V'6i

Charles the Firft, and the great advance" wlii<^ the Con-

ftitution was to make at that rime, Ihould precede the pe-

riod trt.Tvhich- the Ki/!g ftf Ehgfend might have been able

to call in the adiitaucc of two other Kino Si.*. %,

• -»_ •

'

* -«^<

"c^y..^
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aTe of the martial law, \yerc abolilhed ; the

Court of High Coramiffion, and the Starr

Chamber, were fupprefled (a); and. the Conn

ftitution, freed from the apparatus of defpotic

powers with which theTudors had obfcured it,

was rellored to its antient luftre. Happy had

been the People, if their Leaders, after

having executed fo noble a work, had con*

tented themfelves with the glory of being

the benefaftors of their country. Happy

had been the King, if, obliged at lad to fub-

tnit^ his fubmijTion had been fincere, and if

he had become fufficiently fenfible that the

only refource he had left was the afFeftion of

his fubjedls.

But Charles knew not how to furvive the

lofs of a power he had conceived to be in-

difputable : he could not reconcile himfelf to

limitations and reftraints fo injurious, ac-

cording to his notions, to fovereign authority.

His diicourfe and conduct betrayed his fecret

(a) The Star-chamber differed from all the other G)urt»

ofLaw in this: the latter was governed only by the com-

mon law, or immemorial cuftom, and A6ls of Parliament

;

whereas the former often admitted for law thp proclamar

tions of the King in Council, and grounded its judgments

upon them. The abolition of this Tribunal, therefore,

was juftly looked upon a« a great Tiftory over regal Au^

thority.

S3
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defigns -, diftrufl took poflcfTion of the Nation;

certain ambitious perfons availed' thcmfelves

of it to promote their own views ; and the

ftorm, which feemtd- to haVe bl6wn oven;

burft forth anew. ^The contending fatiati-

cifm of perfecating Seds, joined in the coiw

-flift between regal haughtinefs and the am-

bition of individuals ; the tcmpeft blew from

every point of the compafs ; the Conftltutidtf

was rent afunder^ and Charles exhibited in

his fall an awful exampre id the Univerfe.

The Pvoyal power being thus annihilated,

the Englifh made fruitlefs attempts to fiib-

ftitute a republican Government in its flead.

** It was a curious fpe£lacle," fays Montefquieu,

•* to behold the vain efforts of the Ehglilh to

" eftablifli among themfelves a Democracy.*^

Subjected, at firft, to the power of the prin-

cipal Leaders in the Long Parliament, they

fdw that power expire, only to pafs, without

bounds, into the hands of a Proteftor. They

faw it afterwards parcelled out among the

Chiefs of different bodies of troops ; and

thus, lliifring without end from one kind of

fubje<flion to another, they were at length

convinced, thnt to attempt t6 eflablifli liberty

in a gr;;i' Nation, by nicking the people

interfere in the common bufinefs of Govern-
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ment, is of all attempts the moft chimeii^l

;

that the authority of all, with which Men

are there amufed, is in reality no more thau

the authority pf a few powerful individuals,

"W^hov divide the Repubirc among themfelves ;

and they at laft refted ia. the bofora of xhel

gniy Conflitution which is fit for a great

State and a free People i I mean that in. which,

a chofen number deliberate, and a. {ingle;

perfon executes ; but in which, at the .fame

time^ the general fatisfadion is rendered, by

the, relation and arrangement of things, jai

recelTary condition of the duration of Governs

nient.

. Charles the Second, therefore, was called

over; and he experidncedy on thepart of thei

peopie, that enthufiafm of 'affection wbichi

ufualty attends the return from a long,jdieiki^I

tion. He could not how;ever brine himfelf

to forgive them the inexpiable crime of which

he looked, upon them to have been guilty.

He faw with the deepeft concern; tliat they

ftill entectained their former notions vs^ith re^r

gard to the nature of his prerogative; andii

bent upon the recovery of the ancient powers

of the Crown, he only waited for an oppor-

tunity to break thofe proraifes which had pro-

cured his reftoration.
^

E4
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But the very eagernefs of his meafurci

fruftraied their fuccefs; his dangerous alliances

on the Continent, and the extravagant wars,

in which he invoUed England, joined to ih©1

frequent abufc he made of his authority,

betrayed him. The eyes of the Nation were

foon opened, and faw into his projects ; when*:*

CQnyinced at length that nothing but fixedij

and irreliflible bounds can be an effcftuajj

check on the views and efforts of Puwer^>

they refolved finally to take away thofe rem-

nants of defpotifm which ftill made a parfe\

of the regal prerogative.

The military fer vices due to the Crown,

the remains of the ancient feudal tenures, hadii?

baen already aboljflied : the laws againft he- .

rcjics were oow repealed ; the Statute forr>j

holding parliaments once at leaft in three/d

years was ena£ied ; the Habeas Corpus A(5t,iq

that barrier of the liberty of the Subjeft,w

was eftablifhed ; and, fuch was the patriotifmoll

of the Parliaments, that it was under aKingi,d

the moft deftiiute of principle, that liberty o)

received its mod efficacious fupports. ; ; jjij^jq

At length, on the death of Charles, (begaljaK

a reign which affords a moft exempliryib

Icflbn both to Kings and People. James ihcol

Secoad, a priaec of a more rigid difpofition, (U
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thou5[h of a lefs comprehenfive undcrftand-

ing, than his late brother, purfued ftill more

openly the projeft which had already proved

f(9 fatal to his family. He would not fee that

tkf- great alterations which had fuccefTively

been effected in the Conftitution, rendered the

execution of it daily more and more imprac-

ticable : he imprudently fuffered himfelf to

be exafperated at a refiftance he was in no

condition to overcome ; and, hurried away by

a ipirit of defpotifm and a monkifli zeal, he

xa^ headlong againft the rock which was t#«

.wreck his authority. tc»

He not only ufed, in his declarations, the-

alarming expreflions of Abfolute Power, and

Unlimited Obedience; he not only ufurped

to himfelf a right to difpenfe with the lawsi^i

but would have converted that deftruftit«'

pretenfion to the deftruftion of thofe laws^

which were held moft dear by the Nation, and'

fought to abolilh a religion for which they

had fufFtred the greateft calamities, in ordefj"

to eftablilh on its ruins a Religion which re-^ii^

peated A£^s of the Legiflature had profcribed f"'^

and profcribed, not becaufe it tended,, to

eftablilh in England the doikJnes^ of Traiv- s

Tubftantiation and Purgatory, do^rincs irtf^*

jtemfelves of no political momcav but be*

caufe the unlimited power of the Sovereign
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had always been toatie^one of its principal

tenets.

To endeavour therefore to reyiy^, fuch a

Religion, was not-only a violation, ipf the la,ws,

l>Ut '^as, by one enbtmous violation, jo pave

lbl9 iJKPiy i/or others of a ilill 'inOre alarrnin^

kind. 'Hence the Englifn, feeing that their

iibei'ty \vas attacked even in its firfl. principles,

had recourfe to that remedy which reafon

and nature point out to the People, when

he who ought to bft; the guardian of the

laws. becomes their deflroyer : tliey withdrew

the allegiance which they had fworn to James,

and thought themfelves abfolved from their

oath to a King who himfelf difregarded the

oath he had made to his People* T

;But, inftead of a revolution like that which

dethroned Charles the Firft, which was

effe^ed by a great effufion of blood, and

threw the ftate into a general and terrible

convulfion, the dethronement of Jimes proved

a matter of fliort and eafy operation. : In con-i

fequence of the progreilive information of the

People, and the certainty of the principles

which now directed the Nation, the whole

were unanimous. All. the ties by which the

People were bound to the throne, were broken,,

as, it were by one liogle Ihock ; and James,.

yjho, the moment before, was a Monarch.
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furrounded by fdbj^^ls,-* b^oamb^ at^nce'tt'

' fimple individual in the midft of theN,ation/*

That which contributes, ^boV£' ; aflt, «tb dU

ftinguifll thi^ etdnt' as fingiilar in' thift drinals

df Mtfnki'nti,' is the ^ffioderation, I may even

fay, the legality which accompanied 4^^ -As

ff to' dethrohe a' King who fought to 'fet

himfelf above the Laws, had been a natural

confequence of, and provided for by the prin-

Giif)!es of Governnient, evfery thing remained

Jff-4tsf place ; ^ihe Kation affembled regularly

t6 i\e6t Reprefentacives ; the Throne was de-

clar(^d vacant, and a new line of^fucceffion

was eftabliftied. i •
; :r; > •,

?* Kof was this all ; care was had to repair

the bpeaches that bad been mad-e in the Con-

ftitution, as well as to prevent new ones

;

and advantage was taken of the rare oppor-

tunity of entering into an original and exprefs

eompaft between King and People.

* 'An Oath was required of the neW King,

inore'precife than had been taken by his pre-

deceffors; and it was confecrated as. a per-

petual formula of fuch oaths. Ic was de-

termir^ed, that to impofe taxes without the

confent of Parliament, as well as to keep up

a ftahding army in time of peace, are contrary

to law. The power which the Crown had

conflantly claimed, of difpenfing, with the
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laws, was abolilhed. It was cnadlcd, tha^t

the fubjeft, of whatever rank or degree, had

a right to prefent petitions to the King, (rt)

Laftly, the key-ftone was put to the arch, by

the final eftablilhment of the Liberty of the

Prers.(^)
:^

The Revolution of 1689 is therefore the

third grand aera in the hirtory of the Con-,

flitution of England. The great Charter hac^^

marked out the limits within which th^

Royal authority ought to be confined ; a fe\^

outworks were raifed in the reign of Ed-:>

ward the Firft ; but it was at the Revolutioa^.

that the circumvallaiion was compleated.

It was at this sera, that the true principles

of civil fociety were fully eftablilhed. By

fa). The Lords and Coaamops, previous to the Coto--^

nation of King William and Queen Mary, had framed ft

Bill which contained a declar-jtion of the rights whick

they claimed in hehalf of the People, and was in con-

fequence called the Bill of Rights. This Bill contained

the Articles above, a<- well as feme others, and having

received atterAurds the Royal alicnt, became an Aft of

Parliament, under the title oi jIi ASt tfrclaring the Rights

and Libertiei nf tUf SuhjeH, and fettiiny the SucceJJion of tht

Crtnvn.'^A. i W^iam and Mary, Seff. 2. Cap. 2.

(^) The liberty of the prefs was, properly fpeakiiig,

eftablifhed only four years attetwards, in confcquence o*

the refulal which the Parliament made at ihai lime of con-

tinuing any longer the rcAridtiont which had before been

fet upon it.
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the e!tpuiiion of a King who had vioiatea

his bath, the do£lrine of Refiftance, the ulti-

mate refource of an opprefled People, was con-

firmed beyond a doubt. By the exclufion

given to a family hereditarily defpotic, it was

finally determined, that Nations are not the

property of Kings. The principles of Paffivc

Obedience, the Divine and indefeafible Right

of Kings, in a word, the whole fcaffolding

of fatal, becaufe falfe, notions, by which the

^byaf authority had till then been fupporte4.

fell to the ground j and in the room of it

were fubftituted the more folid and durable

foundations of the love of order, and a

fenfe of the nece|fity of civil government

artiong Mankmd. •
:

. i.,:.a
:^c H A P T E R itr.^'^ >7""'^

axKt ni xfif^^^ Legi/lative Power,, hrxmiibjanz

jt^.j^Imoft all the States of Europej-^fhe-

iwill of the Prince holds the place of

la^^'^and cuftom has fo confounded tl*e

matter of right with the matter of fa<E>, that,

their Lawyers generally reprefent the iegif-

lative authority as efleatially attached to the

character of King ; and the plenitude of his

power feems to them neceflarily to flow from'

the very definition of his title.
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The.Engliih, placed in more favourable

circumftanccs, have judged differently :

they could not be;lieve that the deftiny of

Mankind ought to depend on a play of

>yords, and on fcholaflic fubtikies ; they have

th^refqre annexed no other idea tc the word

King, or Roy, a word known alfo to their

lawi, than that which the Latins annexed to

the word Rex, and the noithern Nations to

that of Cyning. . ,>

In limiting therefore the power of their

King, they have a£led more confidently with

the etymology of the word ; they have a£ied

alfo more confidently with rcafon, in not leav-

ing the laws to the difpofal of him who is

already inverted with the public power of the

State, that is, of him who, of all men, is

mod tempted to fet himfelf above them.

The bafis of the Englidi Conditution, the

capital principle on which all others depend,

is that the Legiflative power belongs to Par-

liament alone ; that is, the power of eda-

blifliing laws, and of abrogating, changing,

or explaining them.

The condituent parts of Parliament arc

the King, the Houfe of Lords, and the

Houfe of Commons.

The Houfe of Commons, otherwife the

AiTembly of the Reprefentatives of the Nation,
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IS contijjofed of the Deputies of the different

Counties, each of which fends two; of the

Deputies of certain Towns, of which London,

including Weftminfter and Southwark, fendi

eight, other Towns, two oi* -one ; and of the

Deputies of the Univerfities of Oxford and

Cambridge, each of whith fends two.

LaftI}'-, fmce the Aft of Union, ScotUmd

fends forty-five Deputies, who, added to thofe

juft mentioned, make up the whole number

of five hundred and fifty-eight. Thofe De-

puties, though feparately elefted, do not folglx

repreferitlhe Town or County that fends

them, as is the cafe with the Deputies of the

United Provinces of the Netherlands, or of

the Swifs Cantons •, but, when they are once

admitted, they reprefent the whole body of

the Nation. "TTIirTTTTt^

The qualifications required for being' a

Member of the Houfe of Commons are, for

reprefenting a County, to be born a fubjeft

of Great Britain, and tO" be poireffed of a

landed eftate of fix hundred pounds a yearj

and of an eftate of three hundred, for repre-

fenting a Town, or Borough.

The qualifications required for being an

eleftor in a County, are, to be pofieiled, in

that County, of a Freehold of forty Ihillings
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a year, (a) With regard to cle£Vors in Towns

br Boroughs, they muft be Freemen of them j

a word which now fignifies certain qualifi-

tations expreffed in the particular Charters.

When the King has determined to affemble

a Parliaificnt, he fends an order for that

purpofe to the Lord Chancellor, who, after

receiving the fame, fends a writ under the

great feal of England to the Sheriff of every

County, directing him to take the neceffary

fleps for the eleftion of Members for the

County, and the Towns and Boroughs con-

tained in it. Three days after the reception

of the writ, the Sheriff mufl. In his turn,

fend his precept to the Magiftrates of the

Towns and Boroughs, to order them to makd-

thcir eled^ion within eight days after the re-

ception of the precept, giving four days

jiotlcc of the fame. And the Sheriff himfdf

mull proceed to the cledtion for the County,

not- fooner than ten days after the receipt of

the writ, nor later than fixteen.

The principal precautions taken by the

law, to infure the freedom of ele^ions, are,

(a) This Freehold muft have been poflcflcd by the,

elector one whole year at leaft before the time of elet^ioii,

except it has devolved to him by inheritance, by marriage,

)fy « laft will;, or by a promotiou to aa ofHcc*
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that any Candidate, who after the date of the

writ, or even after the vacancy, ihall have

given entertainments to the ele^ors of a place,

or to any of them, in order to his being

clefted, Ihall be incapable of ferving for that

place in Parliament. That if any perfon

gives, or promifes to give, any money, em-

ployment, or reward, to any voter, in order

to influence his vote, he, as well as the

voter himfelf, Ihall be condemned to pay a

fine of five hundred pounds, and for ever dif-

qualified to vote and hold any office in any

corporation ; the faculty however being re-

ferved to both, of procuring their indemnity

for their own offence, by difcovering fome

other offender of the fame kind.

It has been moreover eftabliflied, that no

Lord of Parliament, or Lord Lieutenant of

a County, has any right to interfere in the

elections of members ; that any officer of the

CKcife, cufloms, &c. who Ihall prefume to in-

termeddle in elections, by influencing any voter

to give or withhold his vote, (hall forfeit one

hundred pounds, and be difabled to hold any

office. Laftly, all foldiers quartered in a place

where an cledlion is to be made, muft move

from it, at leafl one day before the eleftion,"

to the diftance of two miles or more, and re-

F
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turn not till one clay after the elc^ion Is

finiflied.

The Houfe of Peers, or Lords, is com-

|)ofed of the Lords Spiritual, who are the arch-

biiliops of Canterbury and of York, and the

twenty-four Bifliops ; of the Lords temporal,

whatever may be their refpeflive titles, fuch

as Dukes, Marquifes, Earls, &c.

Laftly, the King is the third component

part of Parliament ; it is even he alone who

can convoke it ; and he alone can diffolve,

or prorogue it. The effcft of a difTolution is,

that from that moment the Parliament com-

pleatly ceafes to exifl ; the commifnon given

to the Members by their Conftituents is at

an end; and whenever a new meeting of

Parliament Ihall happen, they muft be eleificd

anew. A prorogation is an adjournment to

a term appointed by the King ; till which

the exiftence of Parliament is fimply inter-

rupted, and the funflion of the Deputies

fufpendcd.

When the Parliament meets, whether it be

in virtue of a new fummons, or whether,

bcinjj; compofcd of Members formerly cle<fted,

it meets again at the expiration of the term'

for which it was prorogued, the King goes

to it in perfon, inverted with the infignia of

his dignity, and opens the fcflion by laying



befdre the Parliarnent the'ftate of'tlie public

affairs, and inviting them to take them into

chrifideratiori. This prefcnce of the King,

either real of reprefented, is aTDrdltriely rctjui-

fite at a'-firft: meeting;^ it 'ft 'that which gives

life to thfc L«giflativb Bodies, arid puts^b'cm'

in a^ion.
•

* •; ':: ..»

The King, having conclndcd'his' d^c}at^6ri<

withdraws. The Parliament, which then i^

legally intruded WitH-'thV cai-e of "thfe Na-

tional concerns, enters upbri its functions; and

continues to exift till it is prorogued or dif-

ibhcd. The Houfe of-Commpns, and that

bf Peers, affemble feparately; the fofmer/

tinder the prefidence of the Lord Chancellor

;

the latter,' under that of their Speaker :

' and'

both feparately adjourn to ftith days as irhfey*

refpeftively think proper tb appoint;

As each of the two Houfes has a negativg

on the prdpofitidns made by the other, and

there is, confequehtlyj nO' danger of th^if

encroachiilg on eafch other's rights, nor on

thoft of the King, who has likewife his ne*

gatite ilpdn them both, any queflidn judged

by them conducive to the public good, with^

but exception, may be made the fubjeft of

their refpe^tive deliberations. Such are, for

inftance,iiew' limitations or extenfions to be

F 2
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given to the authority of the King; the efta^

blilhing of new laws, or making of changes

In thofe already in being. Laftly, the different

kinds of public provifions, or cftablilhraents,

the various abiifes of adminiftration, and their

remedies, become, in every Seffion, the objeft

ci the attention of Parliament.

Here, however, an important obfervatiofi

muft be made : all Bills for granting Money

muft have their beginning in the Houfe of

Commons ; the Lords cannot take this objeft

into their confideraiion but in confequence of

. a bill prefeuted to them by the latter ; and

slhe Commons have at all times been fo

anxioufly tenacious of this privilege, that they

never fufFered the Lords even to make any

change in the Money Bills which they have

fent to them, but they muft (imply and folcfy

either accept or rejc£l them.

This excepted, every Member in each

Houfe may propofe whatever queftion be

thinks proper. If, after confidering it, the

-matter is found to deferve attention, the per-

Vfon who has made the propofition, ufually

with fome others adjoined to him, is defired

to fct it down in writing. If, after a more

compleat difcuflion, the propofition is carried

In the affirmative, it is font lo the other



^i O F E N G <L(A:ll'm "[ 6^

Hbufe-i that they may, in their turn, take it

into confideraticMii If the. latter rejeft the

Bill, it remains without any cfie£l : if they

agree to k^ nothing remains wanting to its

comp!eat eftablifhment, but the Royal Affent.

^ When there is no bufincfs that requires im-

mediate difpatch, the King ufually waits till

the end of the Seffion, or at leaft till a cer-

tain number of bills are ready for him, before

he declares his Royal pleafure. When the

•time is come, the King goes to Parliament in

the fame Hate with which he opened it ; and

while he is feated on the Throne, a Clerk,

who has a lift of the Bills, gives or refufes,

as he reads, the Royal Affent.

f/^*"When the Royal Affent is given to a

fiBblic Bill, the Clerk (ays, le Roy le veut.

If the bill be a private Bill, he fays, folt

fait comme il eft dejire. If the Bill has fub-

fidies for its objcft, he fays, le Roy remercie

f^s loyaux Subje£lSj accepte leur bhevolence, &
aujji le veut» Laftly, if the King does not

think proper to affent to the Bill, the Clerk

fays, le Roy s'ad'vijera ; which is a mild way

of giving a refufal.

It is, however, pretty lingular, that the

King of England ftiould exprefs himfelf in

French in his Parliament. This cuftom was

F 3
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introduce .at tlie; panc^ueft, {a) and has beep

.continued, like other matters of form, which

fonactimes labfift for ages after the fubftancc

has ije^n altered ; and Judge Blackftone cx-

preflies himfelf, on this fubjeft, in the followijig

words. " A badge, it muft be owned, (now

/*|,the only one remaining) of Conqucft ; and

*' which one would wifli to fee fall into tq^a^

" pblivion, unlefs it be. referved ^s a folemo

**,jP<^inento to reooindus th^t our liberties are

*' mortal, having once been deflroyed by;?^

*' foreign force." .

'
:!*?

When the King has declared his differ?.^'-

iutcations, he prorogues the Parliament. Thofe

Bills which he Jias.'rejected, remain without

for,cc : thofe to which her has aliented, become

the expreflion of the will of the higheft

power acknowledged in England : they have

the fame binding force as the Edits enregijiris

have in France, [b) and as the Fopulifcita had

S](<») Williaip tire Conqueror aiWed to the other chiirgcs

he introduced, the abolition of the Englifli hmguage in

all public, as u-ell as judicial, tranCiiftionSj and fubflituted

to It the Ficncli that was fpoke'~Vh his tiWi^: hence the

witmbc'r of oM Freriich words that ar6 met with in the

flyle of the Englifli lawt;. It was only under Edward llf.

th<-ft,tb& Eugli^ laftg«agc began to be fc-cUablilhed in the

Court» of jyiiicp.^^ ^ . '

i . tt!
/

{lA The^ call in. franee, £<///.. cnri^ijlii^t thofe fiili^

of the Ftlttg Which have been regifleicd in the Court of
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in ancient Rome : in a word, they are Laws.

And, though each o^ the conflituent parts of

the Parliament might, nt fifft, have prevented

the exigence of thefe laws, the united will of

all the three is now necelfary to repeal thcnj.

ParliaTnenr. The word Parliament does not hotvever ex-

pfefs >n France, -as It does in England, the Aflembly of

tlie Eftates of the Kingdom. The French ParUmcns are

only Courts ot Juftice ; that of Paris, which has thefuper-

intendence over ail thofe eftablifhed in the Provinces, was

inftifuted rn the fame manner, and for the fame purpofe?,

as the ^iila Regis was afterwards in England, viz. for the;

admittiftration of public Juftice, and for deciding the dif-

ferences between the King and his Barons : it was in con-

fequence of the Judgements they palTed, that the .King

proceeded to feize the dominions of the feveral Lords or

Princes, and, when he was able to efFeft this, united them

to the Crown. The Parliament of Paris, as do the other

Courts of Law, ground its judgements upon the Edits or

Ordonhances ot the King, when It has once regidered them.

When thofe Ordonnanccs are looked upon as grievous to the

Subject,. the Parliament refufes to regifter them; but this

they do not from any pretenfion they have to a fiiare in

the Legiflative authority ;, they only obje6l that they are

not fatlsiied that the Ordoimance before them is really the

^ifl of i}ie King, and then proceed to make rem^nftranccs,

^gainft it : Ibmetimes the King defers to thefe ; or, if l?c

js refolved to put an end to all oppolition, he comes in

perfon into the Parliament^ there holds what they call U7i

Lit de yujiice, declares that the Ordonname before them ia

8du»ll^ his will, and orders the proper Officer to rcgiller it,

F 4



Of the Executive Power.

WHEN the Parliament is prorogued or

diffolved, it ceafes to exift; but its

laws ftill continue to be in forec : the King

remains charged with the execution of theraj^

and is fupplied with the neceflary power for"

that purpofe.

But whereas, in his political capacitj or'

one of the conftituent parts of the Parlia-

ment, that is, with regard to the Ihare al-

lotted to him of the legiflative authority, 'he=^^

is Sovereign, and only needs alledge his will'^

when he gives or refufes his aflent to the bills^^^

prefented to him, charged with public admi- '^

niftratioii, he is no more than a Magiflrate,

and the laws, whether thofe that exifted be-

fore him, or thofe to which, by his aflent, he' '

has given being, muft dired his conduct, aiid'^

bind him equally with his fubje^ls. '^ ^' '"^'^

The firft prerogative of the King, in hls^^^

capacity of Supreme Magiflrate, h£ls for Uti

object the adminiQration of Juftice; •'-

i^. He is the fourcc of all judicial power

in the State ; he is the Chief of all the Tri-

bunalsj and the Judges are only his fubfli-

tutcs| every thing is tranfa(!led in his name j
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the Judgments mud h& with his Seal, and are

executed by his Officers.

2°. By a fiftion of the law, he is looked

upon as the univerfal proprietor of the king-

dom ; he is in confequence deemed direftly

concerned in all offences : hence profecutions

are to be carried on in his name in the Courts

of law.

3°. He can pardon offences, that is, remit

the puniftiment that has been awarded in

confequence of his profecution.

II. The fecond prerogative of the Kingrr

is, to be ihe fountain of honour, that is, the^'

diftributor of titles and dignities: he creates,!

the Peers of the realm, and difpofes of the .'*

different offices, either in the Courts of law*,
j

or elfewhere; a'^tiiii: jfeiii/ii

III. The King is the ftrperintendent of*.

Commerce ; he has the prerogative of regu- >1

lating weights and meafures ; he alone caa.,ji

coin money, and can give a currency ti^I<i

foreign coin. 't^'niim^s :ftiilf:6rfT

IV. He is the Supreme head of the Church* c
;5

In this capacity, he appoints the Biihops, an^fja

the two Archbifhops; and he alone can con-

vene the AiTembly of the Clergy. This af^ rr,

fembly is formed, in England, on the model ' ^

of the Parliament ; the Bifliops form the-

vpper Hoafe; Deputies from the Diocefes,
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and of the fcveral Chapters, form the lower

Houfe : the aflent of the King is likewife ne-

ceffary to the validity of their A^s, or Ca-

nons; and the King Can prorogue, ordiilblve,

the Convocation.

V. He is, ia right of his Crown, the Ge-

neraliflimo of all fea or land forces whateveif;

he alone can levy troops, equip fleets, build

fortreffes, and fills all the pofts in them.

VI. He is, with regard to foreign Natioiw,

the reprefentative, and the depofuary, of all

the power and coUedive majefty of the Na-

tion ; he fends and receives ambafTadors; he

contracts alliances ; and has the prerogative

of declaring war, and of making peace, on

whatever conditions he thinks proper.

VII. In fine, what feeras to carry fo many

powers to the height, is its being a funda-

mental maxim, that the King can do no

WRONG ; which does not fignify, however,

that the King has not the power of doing

ill, or, as it was pretended by certain perfons

in more ancient times, that every thing he

did was lawful ; but that he is above the reach

of all Courts of law whatever, and that his

perfon is facred and inviolable.

6
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CHAP. V.

^h Boundaries which the Confiitution has fit

to the Royal Frerogativc.

IN reading the foregoing enumeration of

the powers with which the laws of Eng-

land have intruded the King, we are at a

Ibfs to reconcile them with the idea of a

Monarchy, which, we are told, is limited.

Xhe King not only unites in himfdf all the

branches of the Executive power; he not

only difpofes, without controul, of the whole

military power in the State ; he is moreover,

it feems, the Mafter of the Laws themfelves,

lince he calls up, and dilmilTes, at his will,

the Leoiillative Bodies. We find him there-

ibre, at firfl: fight, inveiled with all the pre-

rogatives that ever were claimed by the mod
abfolute Monarchs ; and we are at a lofs to

find that liberty which the Engliih. feem io

confident they poifefs.

But the Reprefentativcs of the people flill

have, and that is faying enough, they (till

have in their hands, now that the Conditu-

tion is fully eftablifhed, the fame powerful

weapon which has enabled their anceftors to

eftablilh it. It is flill from their liberality

alone that the King can obtain fubfidies ; and

ill thefe days, when every thing is rated by
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pecuniary eftimation—in thefe days, when gold

is become the great moving Tpring of affairs,

it may be fafely affirmed, that he who de-

pends on the will of others, with regard to fo

important an article, is, whatever his power

may be in other refpccls, in a ftate of real

depcndance. o

This is the cafe of the King of England;

He has in that capacity, and without the

grant of his people, fcarcely any revenue. A
few hereditary duties on the exportation of

wool (which, fince the eflablifliment of ma-

nufactures, are become tacitly extinguiflied)»

a branch of the excife, which under Charles

the Second was annexed to the Crown as an

indemnification for the military fervices it gaw
up, and which under George the Firft has

been fixed to feven thoufand pounds, a duty

of two Ihillings on every ton of wine im-

ported, the wrecks of Ihips of which the

owners remain unknown, whales and ftur-

geons thrown on the coaft, fwans fwimming

on public rivers, and a few other feudal re-

lics, corapofe the whole appropriated revenue

of the King, and are all that now remains of

the ancient inheritance of the Crown.

The King of England, therefore, has the

prerogative of commanding armies,- and equip-

ping fleets—but without the concurrence of
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His Parliament he cannot maintain them. He
can beftow places and employments— but

without his Parliament he cannot pay the

falaries attending on them. He can declare

war, but without his Parliament it is impof-

fible for him to carry it on. In a word, the

Royal Prerogative, defticute, as it is, of the

power of impofing taxes, is like a vaft body

which cannot of itfelf accomplifli its motions;

Or, if you will, it is like a Ihip compleatly

equipped, but from which the Parliament can

at pleafure draw off the water, and leave it

a-ground, or alfo fet it again afloat by grant?

.

ing fubfidies.

. And indeed we fee, that, fince the eftablifli-

ment of this right of the Reprefeniatives of

the People, to grant, or refufe, fubfidies to the

Crown,, their other privileges have been con-

tinually increafing. Though thefe Reprefen-

tatives were not, in the beginning, admitted

into Parliament but upon the moft difadvan-

tageous terms, yet they foon found means, by

joining petitions to their money-bills, to hav^

a ftiare in framing thofe laws by which they

were to be governed ; and this method of pro*

ceeding, which at firft was only tolerated by

the King, they afterwards converted into a

right, by declaring, under Henry the Fourth,

that they would not, thenceforward, come t©
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any refolutions with regard to fublklics, before

the King had given a precifc anfwer to their

petitions.

In fubfequent times we fee the Commons

continually fuccefsful, by their exertions of the

fame privilege, in their endeavours to lop off

the defpotic powers which Hill made a part

of the regal prerogative: whenever abufes of

power had taken place, which they were

ferioully determined to correft, they madd

grievances andfuppliesy to ufe the expreflion of

Sir Thomas Wentworth, go hand in hand to-

getbety vvhich always produced the redrefs of

them; and in general, when a bill, in confc-

quence of its being judged by the Commons

effential to the public welfare, has been joined

by them to a money bill, it has feldom failed

to paj's in that agreeable company. (<;)

(a) In relating this ufe, which the Commons have at

times made of their power of granting, or refufing, fub-

fidies, I only mean to (hew the great efficiehcy of that

power, which was the fubjeft of this Chapter. Thft

Houfe of Lords have even found it neceifary (which con-

firms what is faid here) to form, as it were, a confederacy

among themfelveS, for thfe fecurity of their Legiflative

authority, againft the ufe which the Commons might

make cd this power of taxation ; and it has been made a

fbinding order of their Houfe, to rt^ any bill whadfo-

evcr, to which a money-bill has been tacked.
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CHAPTER VI.

Thefame Subje^ 'continued,

BU T this force of the prerogative of the

Commons, and the facility with which

it may be exerted, however neceflary they

may have been for the firfl: ellablifhment of

the Conflitution, might prove too confiderable

at prefent, when it is requifite only to fup-

port it. There might be danger, that, if the

Parliament ihoulcl ever exert their privilege

to its full extent, the Prince, reduced to'

defpair, might refort to fatal extremities ; or

that the Conflitution, which fublifts only by

virtue of its equilibrium, might in the end be

fubverted.

Indeed this is a cafe which the prudence

of Parliament htis forefeen. They have, in

this refpetSt, impofed laws upon themfelves

;

and without touching their prerogative itfelf,

they have moderated the exercife of it. A
cuflom has for a long time prevailed, at the

beginning of every reign, and in the kind

of overflowing of affeflion which takes place

between a King and his firft Parliament, to

grant' the King a revenue for his life; a-

provilion which, with refpeft to the great

exertions of his power, does not abridge the
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influence of the Commons, but yet puts him

in a condition to fupport the dignity of the

Crown, and affords him, who is the firft Ma-

giftrate in the Nation, that independancc

which the laws iafure alfo to thofe Magif-

trates who arc particularly intruded with the

adminirtration of Juftice. (a)

This conduft of the Parliament provides an

admirable remedy for the accidental diforders

of the State. For though, by the wife diflri-

bution of the powers of Government, great

ufurpations are become in a manner imprac-

ticable^ neverthelefs it is impoffible but that,

in confequence of the continual, though filent,

efforts of the Executive power to extend it-

felf, abufes will at length Aide in. But here

the powers, wifely kept in referve by the Par-

liament, afford the means of curing them. At

the end of each reign, the civil lift, and con-

(a) The twelve Judges.—Their commifllons, which in

former times were often given them duraHte bene pladtOf.

Uow mull always *' be made quamdlufe bette gejjirinty and

*' their falaries afcertained ; but upon an addrefs of both

•' Houfes it may be lawful to remove them."—Stat. 13

Will. Ill, c. 2. In the firft year of the rdgn of his prc-

fcnt Majefty, it has been moreover enafted, that the cora-

miffions of the Judges (hall continue in force, notwith-

ftandlng the dcmife of the King ; which has prevented

their being dependant, with regard to their continuation

in office, on U»e Hcu apparent.
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Jeqtiently that kind of in.dependancc which it

'^procured, are at an end. The fucceflbr finds

'a Throne, a Sceptre, and a Crown j but he

%4oes not find power, nor even dignity ; and

.^befpre a real poiTeffion of all thefe is given

".Jbini, the Parliament have it in their pow^r

to take a thorough review of the State, as

j^ell as correft the feveral abufes that may

iliave crept in during the preceding reign

;

'^and thus the Conflitution may be brought

J^dc tg its firfl: principles.

, ^
England, therefore, by. this means, enjoys

it very great advantage, and one that all free

' States have fought to procure for themfelves;

I mean that of a periodical reformation*

^JBut the expedients which Legiilators have

.contrived for this purpoXe in other. Countries,

have always, when attempted to be reduced

into pradice, been found to he productive

of the mod fatal confequences. The laws

which were made in Rome, to re (lore that

'.'equality which is the elTence of a Democrat!-

cal Government, were always found imprac-

ticable; the attempt alone endangered the

^overthrow of the Republic : and the expe-

dient^ which the Florentines called ripigliar ll

JlatO:, proved nowife happier in its confe-

quences* This was becaufe all thefe different

G
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remedies were deftroycd beforehand, by the

very evils they were meant to cure ; and the

greater the ahufes were, the more impoffible

it was to corred: thera.

But the means of reformation which the

Parliament of England has taken care to rc-

ferve to itfelf, is the more effe^ual, as it goes

lefs direftly to its end. It does not oppofe

the ufurpations of prerogative, as it were,

ia. front; it does not encounter iti> in the

middle of its courfe, and in the fuileft £ight

of its exertion: but it goes in fearch of'^c

to its fource', and to the principle of fts

aftion. It does not endeavour forcibly iq

overthrow it; it only enervates its fprings.jp

What ihcreafes dill more the mildnefs of

the remedy, is, that it is only to be applied

to the ufurpations themfelvcs, and paiTes by,

what would be far more formidable to en-

countcr, the oblliuacy. and pride of ,. the

itfurpers. Every thing is tranfafted with^a

new Sovereign, who, till then, has had no

iliare in public affairs, and has taken no flep

which he may conceive himfclf obliged in

honour to fupport. In fine, they do not

wTcft from him what the good of the State

requires he Ihould give up ; it is he himfelf

fi'ho makes the f;icrifice.
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t' All thefe obfervations are remarkably cori-

7!!rmed by the events that followed the reign

of the two lafl: Henrys. Every barrier that

protected the People againft the excurfions of

Power had been broke through. The Parlia-

ment, in their terror; had even enacted that

proclamations, that is the will of the King,

(hould have the force of laws, (a) The Con-

ftiiution feemed to be quite undone. Yet, on

the firft opportunity afforded by a new reign,

liberty began to make again its appearance {b).

lAnd when the Nation, at length recovered

^om its long fupinenefs, had, at the acceffion

of Charles the Firft, another opportunity of

a change of Sovereign, that enormous mafs

of abufcs, which had been accumulating^ or

gaining ftrength, during five lucceflive reigns.

Was removed, and the ancient lav/s reftored.

To which add, that this fecond reforraa-

tioUj which was fo cxtenlive in its effe^s, and

might be called a new creation of the Con-

ftitution, was accompliilied without producing

the leaft convulfion. Charles, as Edward

(a) Stat. 3 1 Hen. VIH. Chap. 8.

(l>) The laws concerning Tieafon, pafTed under Henry

the Eighth, which Judge Blackftone calls '* an amazing

*' heap of wild and new-fangled trearons," and the fta-

tute juil mentioned, were repealed in the beginning of

the reign of Edward VI.

G2
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had done in former times (^), aflented to

fCvery regulation that was paffed •, and what-

ever reluftance he might at firfl: manifeft,

yet the AQ. called the Petition of Right (as

well as that which afterwards compleated the

work) received the Royal fan<5iion without

bloodfhed.

It is true, great misfortunes followed ; but

they were the effed:s of particular circum-

ilances. During the time which preceded

the reign of the Tudors, the nature and ex-

tent of regal authority having never been ac-

curately defined, the exorbitant powerof the

Princes of that Houfe had no difficulty in

introducing political prejudices of even an

extravagant kind : thofe prejudices, having

had a hundred and fifty years to take root,

could not be Ihaken off but by a kind of

general convulfion; the agitation continued

after the aftion, and was carried to excefs by

the religious quarrels which aroie at ihat

time.

(a) Or, which is equally in point, the Dolce of Somer-

fet his uncle, who was the Regent of the Kingdom, uiv

der the jtiame of Prote£^or.
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CHAPTER VIII.

New Rcjlhdions,

HE Commons, however, have not in-

tirely relied on the advantages of the

great prerogative with which the Conftimtiod

has intrufled them.

Though this prerogative is, in a manner,

out of danger of an immediate attack, they

have neverthelefs fhewn at all times the

greatefl jealoufy on its account. They never

fuffer, as we have obferved before, a mone)'^-

bill to begin any where but with themfelves

;

and any alteration that may be made in it, in

the other Houfe, is fure to be rejected. If

the Commons had not mofl ftriftly referved

to themfelves the exercife of a prerogative

on which their very exiftence depends, the

whole might at length have flidden into that

Body which they had fuffered to fhare in it

equally with them. If any other perfons

belides the Reprefentatives of the People, had

had a right to make an offer of the produce

of the labour of the people, the executive

Power would foon have forgot, that it only

exifts for the advantage of the public (a),

(a) As the Crown has the undifputed prerogative of

aflfentin^ to, ^nd diffenting from, what bills it thinks pro?

Q3
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Befidcs, though this prerogative has of \%-^

felf, we may fay, an irrefiftible efficiency,

per, as well as of convening, proroguing, and difTolving,

ihe Parliament, whenever It plpafes, the latter have no

aflurance of having a regard paid to their Bills* or even of

being allowed to aflemble, but what may refult from tho

need the Crown ftands in of their afliilance : the danger^

in that refpeft, is even greater for the Commons than fiii^

the Lords, who enjoy a dignity which i§ hereditary, as

well as inherent to their perfons, and form a permanent

Body in the State; whereas the Commons compleatly

vanijh, whenever a diflolutron takes place : there is, there-

tore, no exaggeration in what has been faid above, that

their very being depends on their power of granting fub-

fidies to the Crown.

Moved by thefe confiderations, and no doubt by a

fenfe of their duty towards their CcnlHtuents, to whom

this right of taxation originally belongs, the Houfe of

Commons have at all times been »ery careful left prece-

dents (hould be eftabliflied, which might, in the moft

diftant manner, tend to weaken that right. Hence the

warmth, I might fay the rcfentment, with which they

have always rejcfted even the amendments propofed by

the Lords in their Money bills. The Lords however

have not given up their preteiifion to make fuch amend-

ments ; and it is only by the vigilance and conllant pre-

determination of the Commons to reject all alterations

whatever made in their Money bills, without even cxa-

inifting them, that this pretenfion of the Lords is reduced

to be ap ^feiefs, and only dormant, claim. The firll in-

ftance of a mifunderflanding between the two Houfcs, 6n

that account, ^as in the year 167 1 : and the reader may

fcc at length, in Vol. L of the Ddatcs of thf Houfe tf
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til* Parliament has negleQed nothing that may

increafe it, or at leafl: the facility of its

excrcife ; and though they have allowed the

prerogatives of the Sovereign to remain trndif-

puted, they have in feveral cafes endeavoured

to reftrain the ufe he might make of thettl,

by entering with him into divers exprefs and

folemn conventions for that purpofe (a).

Thus the King is indifpiitably inverted with

the exclufive right of affembling Parliaments

;

yet he muft aflfemble one, at lead once in

three years; and this obligation on the King,

which was, we find, infiftcd upon by the

People in very early times, has been fince

confirmed by an A&. pafTed in the lixteenth

year of the reign of Charles the Second.

Moreover, as the moft fatal confequences

might enfue, if laws which might moft ma*

terialiy aiTe(5l public liberty, could be ena^ed

in Parliaments abruptly and imperfeftly fum-

moned, it has been eftablifhed that the Writs

Commons^ the reafons that were at that time alMg5<^^.on

both (ides. ..j..„,,,,^t

(a) Laws made to bind fuch Powers in a Stafe, as have

no fuperior Power by which they may be legally com-

pelled to the execution of them (for inftance, the Crown

as circumllanced in England) are nothing more than

conventions, or treaties, made with the Body of the

People.

G4
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for affcmbling a Parliament muft be ifliied

forty days at lead before the firfl meeting of

it. Upon the fame principle it has alfo been

epafled, that the- King cannot abridge the

term he has once fixed for a prorogation,

except in the two following cafes, viz. of a

rebellion, or of imminent danger of a foreign

inyafion ; in both which Ccifes a fourteen days

notice mull be given, (a)

Again, the King is the head of the Church
;

but he can neither alter the eftablifhed re-

ligion, nor call individuals to an account for

their religious opinions, {b) He cannot even

profefs the religion which the Legiflature has^

particularly forbidden ; and the Prince who

Ihould profefs it, is declared incapable of

inheriting^ pojfejjing^ or enjoying^ the Crown of

ihefe^ Kingdoms, {c)

The King is the firfl: Magiftrate ; but he

can make no change in the maxims and forms

confecrated by law or cuftom : he cannot

even influence, in any cafe whatever, the de-

(m) Stat. 30 Geo. II. c. 2^,

(^) The Convocation, or aflembly of the Clergy, of

whicli the King is the head, can only regulate fuch aliair«

as are merely Ecclefiaitioil ; they cannot touch the Laws,

Cuiiorns, . and Statutes, of the Kingdom.—Stat. 25 Hen,

VIII. c. 19.

(c) A. I Will, and M. 6tat 2. c. 2, ... •« 4
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cifion of caufes between fubjedt and fubjcit

;

and James the Firft, affiftihg at the Trial of a'

caufe, was reminded by the Judge, that he

could deliver no o*pinion. {a) Laftly, though

crimes are profecuted in his name, he cannolt'

refufe tolend it to any particular perfon's wKo"

have complaints to prefer.

The King has the privilege of coining mo-

ney i but he cannot alter the flandard.

The King has the power of pardoning of-

fenders ; but he cannot exempt them from

making a compenfation to the parties injured.

It is even eftablilhed by law, that, in a cafe

of murder, the widow, or next heir, fhall have

a right to profecute the murderer ; and the

King's pardon, whether it preceded the Sen-

tence paffed in confequence of fuch profecu-

tion, or whether it be granted after it, cannot

have any effeft. (^)

(a) Thefe principles have fince been made an expref

^

article of- an AA of Parliament ; the fame which aboHlhed

the Star Chamber. " Be it Ukewife declared and ena<5ted,

'
i>y the authority of this prefent Parliament, That

** neither his Majelty, nor his Privy Council, have, or

" ought to have, any jurifdiftion, power, or authority, to

** examine or draw into queftion, determine or difpofe of

*' the lands, tenements, goods, or chattels, of any of the

' fubjeds of this Kingdom.''—Stat. A. 16. ch. i. cap. 10,

f 10.

{i) T)ie method of prolecution mentioned here, is
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The King has the military power ,- but ft ill,

with rcfpeft to this, he is not ablblute. It is

true, in regard to the Tea forces, as there is ia,

them this ineftimable advantage, that theyrr

cannot be turned againft: the liberty of the

Nation, at the fame time that they are the

fareft bulwark of the Ifland, the King mayi;,

keep them as he thinks proper ; and in this

refpeft he lies only under the general reftraint

of applying to Parliament, to obtain the

means of doing it. But in regard to land

forces, as they may become an immediate

weapon in the hands of Power, for throwing

down all the barriers of public liberty, the

Kinf? cannot x^Kt^ them without the confentof

Parliament. The guards of Charles the Se-

cond were declared anti-conftituiional
;
(a) and

James's army was one of the caufes of his

being at length dethroned, (b) ^

In thefe times however, when it is become

a cuftom with Princes to keep thofe nurae-^

called an Appeal; h muft be fued within a year and a day

after the completion of the crime.

(<i) He had carried them to the number of four thou-

iand Men,

(3) A new fan«nion has been given to the above tc-

ftric^ion, in the fixth Article of the Bill of Rights : " A
** landing army, without the confeat of P»rlianient, is

* agamft law.

I
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rous armie§ which ferve as a pretext and means

of oppreffing the People, a State that would

maintain its independence, is obliged, in great

meafure, to do the fame. The Parliament

has therefore thought proper to eftablifti a

{landing body of troops, which aipounts to

about thirty thoufand Men, of which the King

has the command.

Put this army is only eflablilhed for one

year : at t:he end of that term, it is, unlefs rcr

eftablilhed, to be ipfo fa^o disbanded ; and

as the queftion would not then be, whether

the arrny fhall be diffolved, but whether it

fliall be eflablifhed anew, as if it had never

exifted, any one of the three branches of the

Legiflature may, by its diffent, hinder its con-

tinuance. • ' UiOTi'

Befides, the funds for the payment of this

body of troops, are to be raifed by taxes that

npver are eftablilhed for more than one year ;

{a) and it becomes Hkewife necefiliry, at the

end of this term, again to eflablifh them, {b)

In a word, this inftrument qf defence, which

(^a) The land ta;f , and malt tax,

(b) It is alfo neceflary that the Parliament, when they

renew the A61 called the Mutiny-AHy fhould authorife the

fiifFerent Courts Martial tq punifh military offences, and

defertion. It can therefore refufe the King even the ne-

^tflary power of military difcipUqe,
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the clrcumftances of modern times have caufed

to be judged neccflary, being capable, on the
other hand, of being applied to the moft dari^if*

gerous pufpofes, has been joined to the Stac^^'

by only a flender thread, the knot of which msfjf*'

be flipped on the firft appearance of danger, (fj

(r) To thefe laws, or rather conventions, between King

and People, I fliail add here the Oath which the King takes

at his Coronation; a compa(it which, if it cannot have the

fame precifion as the laws we have related above, yet in a

manner comprehends them all, and has the further ad-

vantage of being declared with more folemnity. 4

*' '[hearcbbiJhoporbiJJjopJhallfayf Will you folemnIj|

*' promife and fwear to govern the people of this King*
*' dom of England, and the dominions thereto belonging,

" according to the Statutes in Parliament agreed on, and

•• the laws and cuftoms of the fame ?

—

The king or quee»

" Jhall fay, I folc nnly promife fo to do.

^ " Arcbbijbop or hijbop. Will you to your power caufe

- " law and jullice, in mercy, to be executed in all your

** judgments ?

—

King or queen. I will.

** Archlljhop or bi/bop. Will you to the utmoft of

*' your power maintain the laws of God, the true pro-

*' fefllon of the gofpel, and the proteftant reformed

"religion cflablifhed by the law? And will you prc-

*' fervc unto the biftiops and clergy, of this realm, and"

*' to the churches committed to their charge, all fuch

*' rights and pyvilegcs as by law do or (hall appertain

•f ^unto them, or any of them *

—

King or queen. All this

** I promife to do.

** ji/ier this tlje king or queen, laying his or her hand upon

^ the bo^' gcfpelSf Jball jhjf The things which I have hae
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But tbefe laws which limit the King's au-

thority, would not, of themfelves, have been

fufficient. As they are, after all, only in-

^elle£lual barriers, which it is poffible that the

King might not at. all times refpe£l ; as the

check which the Commons have on his pro-

ceedings, by a refufal of fubfidies, affedls too

much the whole State, to be exerted on every

particular abufe of his power; and laftly,. as

even this means might, in, fome> degree be

, eluded, either by breaking the promifes which

procure fubfidies, or by applying them to ufcs

different from thofe for which they were ap-

pointed, the Conflitution has befides fupplied

the Commons with a means of immediate op-

pofition to the mifconduft of Government, by

^
giving them a right to impeach the Miniflers.

It is true, the King hirafelf cannot be ar-

. raigned before Judges; becaufe, if there were

^ any that could pafs fentence upon him, it

would be they, and not he, who rauft finally

^
poffefs the executive power : but, on the other

hand, the King cannot a6l without Miniflers;

it is therefore thefe Miniflers, that is, thefe in-

. difpenfable inflruments, whom they attack.

*' before promifed I will perform and keep : fo help me
"God. Jnd then Jkall kifs the book."

6
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If^, for example, the public money hasbeerf

employed in a manner contrary to the declare'd

intention of thofe who granted it, an impeach-

ment may be brought againft thofe who had

the management of it. If any abufe of power

is committed, or in general any thing dorie

contrary to ihe public weal, they profecufe

thofe who have been either the inflruments,

or the advifers, of the meafure. (a)

But who Ihall be the Judges to decide )n

fuch a caufe P what Tribunal will flatter itfe^f,

that it can give an impartial declfion, when

it (hall fee prefented at its bar the Govern-

ment itfclf as the accufed, and the Rcprefeh-

tativcs of the People as the accufers ?

It is before the Houfe of Peers that the

Law has direftcd the Commons to carry their

accufation ; that is, before Judges whofe dig-

nity, on the one hand, renders them inde-

pendent, and who, on the other, have a

great honour to fupport in that awful function

where they have all the Nation for fpeftators

of their conduft.

(a) It was upon thefe principles that the Commons, in

the beginning of this century, impeached the Earl of

Orford, who had advifcd theTiCiity of Partition, and the

Lord Chauccllor Somcrs, who had afiixed the great Seal

to it.
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When the impeachment is brought to the

Lords, they commonly order the perfon ac-

cufcd to be imprifoned. On the day appointed,

*he Deputies of the Houfe of Commons, with

the perfon impeached, make their appear-

ance : the impeachment is read in his prefence;

Counfel are allowed him, as well as time, to

prepare for his defence ; and at the expiration

of this term, the trial goes on from day to

day, with open doors, and every thing is com-

municated in print to the public.

But whatever advantage the law grants to

the perfon impeached for his juftification, it

is from the intrinlic merits of his conduft that

he muft draw his arguments and proofs. It

would be of no fervice to him, in order to

juftify a criminal conduft, to alledge the com-

mands of the Sovereign ; or, pleading guilty

with refpe£t to the meafares imputed to him,

to produce the Royal pardon, {a) It is againft

the Adminiftration itfelf that the impeach-

ment is carried on j it Ihould therefore by no

(<jt) This point in ancient times was far from being

ckarly fettled. In the year 1678, the Commons having

impeached ihe Earl of Danby, he pleaded the King's

pardon in bar to that impeachment : great altercations

enfued on that fubjeft, which were terminated by the dif-

folution of that Parliament. It has been iince ena6ted,

(Stat. 12 and 13 W. III. c. 2.) " that no pardon under
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means interfere :. the King can neither flop

nor fufpend its courfe, but, is forced to be-»

hold, as an inactive fpedtaior, the difcovery of

the ihare which he niay himfelf have had !n

the illegal proceedings of his fervants, and to

hear his own fentence in the condemnation of

his Miniflers.

, An admirable expedient ! which, by re-

moving and punifhing corrupt Minifters,

affords an immediate remedy for the evils of

the State, and ftrongly marks out the bounds

within which Ppvver ought to be confined;

.which takes away the fcandal of guilt and au-

thority united, and calms the people by a

great and awful aft of Juftice : an expedient,

in that refpe^l cfpeclally, fo highly ufeful, that

it is to the want of the like, that Machiavcl

attributes the ruin of his Republic.

the great feal can be pleaded in bar to an impeachment

•* by the Heufe of Commons."

I oncealked a Gentleman very learned in the laws of

this Country, if the King could remit the punifliment of

a Man condemned in confequence of an impeachment of

the Houfe of Commons; he anfwered me, the Tories

will tell you the King can, and the Whigs he cannot,

—

But it is not perhaps very material that the queftion fhould

be decided : the great public ends are attained when a

corrupt Minillcr is removed with difgrace, and the whole

Syftem of bis proceedings unveiled to the public eye«
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But all thefe general precautions to fecure

the rights of the Parliament, that is, thofe

of the Nanon itfelf, againft the efforts of the

executive Power, would be vain^ if the Meip-

bers themrelvcs remained expofed to theip^

Being unable openly to attack, with any fafety

to itleif, the two legiflative bodies, and by a

forcible exertion of its prerogatives, to n^ake,

as it were, a general affault, it would, by

fttbdividkig the fame prerogatives, gain ao

entrance, and fometimes by intereft, and at

others by fear, gujde the general will by ip-^

liuencing that of individuals.

Put the laws which fo effedually provide

for the fafety of the People, provide no lefs

for that of the Members, whether pf th*?

Hdufe of Peeri, or that of the Commons.

There arc not known in England, either thpfe

Comtmjfa.ies who are always rjady to fin(J

thofe guilty, whom the wantonnefs of ambi-

tion points out, nor thofe fecret imprifon-

ments, which are, in other Countries, the

ufual expedients of Government.^ As the forms

and maxims of the Courts of Juftice are

flriflly prefcribed> and every indiyiduaJ^

ha.6 an invariable right to be judged accord-

ing to Law, he may obey without fear the

dictates of public virtue. And, what erown?-

H
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all thefe precautions, is its being a fundamental

maxim, " That the freedom of fpeech, and

*' debates and proceedings in Parliament,

•* ought not to be impeached or queftioned

** irt any Court or place out of Parliament."

—Bill of Rights, Art. 9.

The legiflators, on the other hand, have

not forgot that intereft, as well as fear, may

impofe filence on duty. To prevent its effeds

it has been enafted, that all perfons con-

cerned in the management of any taxes creat-

ed fince 1692-, commifTioners of prizes, na-

vy, viiflualling-office, &c. comptrollers of the

army accounts; agents for regiments; the

clerks in the different offices of the revenue

;

any perfons that hold any new office under

the Crown, created fince 1705, or having.^

penfion under the Crown, during pleafure, or

for any term of years, are incapable of being

defied Members. Befides, if any Member

accepts an office under the Crown, except it

bean Officer in the army or navy accepting

a new commiffion, his feat becomes void

;

though fuch Member is capable of being rc-

ele£led.

Such are the precautions hitherto taken by

the Legiflators for preventing the undue in-

fluence of the great prerogative of difpofing
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of rewards and places; precautions which

have been fucceflively taken, according as

circumftances have fhewn them to be necef-

fary, and which are owing to caufes power-

ful enough to produce the eflabfifhment of

rew oneSj whenever circumftances fhall point

out the neceffity of them {a),

{a) Nothing can be a better proof of the efficacy of

the caufes that produce the liberty of the Englifh, arid

which will be explained hereafter, than thofe vi£lo-

xies which the Parliament from time to time gaiiis over

itfelf, and in which the Members, forgetting all views

of private ambition, only think of their intereft ail

-

fubjefts. . f.. ..:,,, ••
. -t, ...»

Since this was hrft Written, an excellent t^gulaiion has

been made for the decifion of ccntrovcrted eleftions.

Formerly the Houfe decided them in a v^ry fummary
manner, and the witnefTes were not examined upoa

oath; but, by an Aft pafied this Seffion, the decifion

is now to be left to a Jury, or Committee, of fifteen

Members, thus formed. Out of the Members prefent,

who mud not be lefs than one hundred, forty-nine are

drawn by lots: outof thefe, each Candidate ftriices off

ofte alternately, till there remain only thirteen, who,

with two others, named out of the whole Houfe, one

by each Candidate, are to form the Committee : in or-

der to fecure the neccflary number of' an hundred

Members, all other bufinefs in the Houfe is to be fuf-

|>eDded, till the above operations are compleated.

H
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CHAP. IX.

Ofprivate Liberty^ or the Liberty t)f iTtdividualsv

WE have hitherto only treated ofgene-

ral liberty, that is, of the rights of

the Nation as a Nation, and of its fhare in the

Government. It now remains that we fliould

treat particularly of a thing without which

this general liberty, being abfolutely frullrated

in its objed, would be only a matter of often-
,

ration, and even could not long fubfift ; I-

mean the liberty of individuals.

Private Liberty^ according to thedivifion

of the Englilli Lawyers,confills, firft, of [he

right of Property, that is, of the right of en-

joying exclufively the gifts of fortune, and ailr

the various fruits of onc*s induftry. S^cond-i-

jy, of the right of Perfonal Security. Third-

ly, of the Loco-motive Faculty^ taking the

word Liberty, in its more confined fenfe.

Each of thefe rights, fay again the Englilh

Lawyers, is inherent in the perfon of every



OF ENGLAND- lOi

Englifhrnan ; they are to him as an inheri-

ranee, and he cannot be deprived of them, but

by virtue of a fentence pafled according to the

Jaws of the land. And indeed, as this right

of inheritance is exprcffcd in Engli(h by one

word, {birth-right) the fame as that which ex-

preflcs the King's title to the Crown, it has,

in times of oppreffion, been often oppofed to

jiim as a right, doubtlefs of a lefs extent, but

of a fandion equal to that of his own.

One of the principal effefts of the right of

Property is., that the King can take from his

fubjeds no part of what they poffefs ; he

jnult wait till they themfelves grant it him

:

and this righc, which, as we have iecn before;,

is, by its confequences, the bulwark that pro**

teifls all the others, has moreover the imme-

diate effed of preventing one of the chief

caufes of oppreflicn.

In regard to the a c tempts to which the right

of property might be expoled from one indi-

vidual to another, I believe I (hall have faid

every thing, when I hav« obferved, that there

is no Man in England who can oppofe the ir-

refittible power of the Laws,—-that, as the

Judges cannot be deprived of their employ-

ments but on an accufation by Parliament,

the effciH; of intcrell with the Sovere-gn, m
n 3
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with thofe who approach his perfon, cannot

poflibly influence their decifions,—that, as the

Judges themfelves have no power to pafs fen-

tence, tiil the matter of fad has been fettled

by Men nominated, we may almofl fay, at

the common choice of the parties, all private

views, andconfequently all refped of perfons,

arc banilhed from the Courts of Juftice.

However, that nothing may be wanting

which may help to throw Jight on the fub-

jc6l I have undertaken to treat, I fhall relate,

in general, what is the law in civil matters,

that has taken place in England.

When the Pandects were found at Amalphi,

the Clergy, who were then the only Men that

were able to underftand them, did not neg-

le6b that opportunity of increafing the influ-

ence they had already obtained, and caufed

them to be received in the greater part of

Europe. Englapd, which was deftincd to

have a Conllicution fo different from that of

other States, was to be farther diftinguiflied

by its reje£ling the Roman Laws.

Under William the Conqueror, and his

immediate fucceflbrs, a multitude of foreign

Ecclefiafl:ics flocked to the Court of England.

Their influence over the mind of the Sove-

reign, which might in other States be coni;-»
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dered as matter of little importance, was not

fo in a Country where the Sovereign being

all-powerful, to obtain influence over him, was

to obtain power itfelf. The Englifh Nobi-

lity faw, with the greatefl: jsaloufy, Meft of

a condition fo different from their own, vtft-

ed with a power to the attacks of which they

were immediately expofed, and thought that

they would carry that power lo the height,

if they were ever to adopt a fyftem of lawja

which thofe fame Men fought to introduce,

and of which they would necefifarily become,

both the depolitaries and interpreters.

It happened, therefore, by a fomewhat fm-

gular conjundlion of circumftances, that to the

Roman laws brought over to England by

"Monks, the idea of Ecclefiaftical power be-

came afibciated, in the fame manner as the idea

of Defpotifm was afterwards affociated with

the Religion of the fame Monks, when favour-

ed by Kings who endeavoured to eftablifh a,

defpotic government. The Nobility, at all

times, rejefled thefe laws, even with a de-

gree of ill humour ; {a) and the ufurper Ste-

{a) The nobility, under the reign of Richard I[. de-

clared in the French of thofe times, " Puree que le

" roialme d'EngJeterre n'etoit devant ces heures, ne

' al'entent du Roy notre Seignior, & Seigniors di^

H 4
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phen, whofe intereft it was to conciliate their

afFeftions, went lb far as to prohibit the ftudy

of them.

The general difpofition of things eftablifh-

ing, as we have feen, a great communication

between the Nobility and the People, the

averfion to the Roman laws gradually fpread

itfelf far and wide •, and thofe laws, whofe

wifdom in many cafes, and particularly their

extenfivcnefs, ought naturally to have procured

them admittance when the Englilh laws them-

fclves were as yet but in their infancy, expe-

rienced the mofl: fteady oppofition from the

Lawyers; and as thofe who fought to intro-

duce them, frequently renewed their attempts,

there at length arofe a kind of general com-

bination amongft the Laity, toconSne them

to Univerlities and Monafteries («).

•' Parlement, anques ne fcra rule ne governe par la

** ley civil." viz. Inafmuch as the Kingdom of Eng-

land was not before this time, nor according to the in-

tent of the King our Lord, and Lords of Parliament,

ever fhall be, ruled or governed by the civil law,— In

Rich. Parlamento Wejlmonajieriit Feb. 3, Anno. 2.

{a) It might perhaps be (hewn, if it belonged to the

fubjedt, that the liberty of thinking in religious mat-

ter«, which has all at times remarkably prevailed in Eng-

land, is owing to much tlie fame caofes as its political

liberty : both perhaps are owing to this, that the fame

Men, whofc intereft it is in other Countries that the
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This oppofition was carried To far, that For-

tefcue. Chief Juftice of the King's bench, and

afterwards Chancellor, under Henry VI. wrote

a Book intitled de Ldudibus Legum AnglWy in

which he propofcs to demonftrate the fuperi-

crity of the Englifh Jaws over the Civil ; and^

that nothing might be wanting in his argu-

ments on this fubjed, he gives them the ad-

vantage of a fuperior antiquity, and traces

their origin to a period much anterior to the

foundation of Rome.

This fpirit has been even preferved to much

more modern times; and when weperufethe

many paragraphs which Judge Hale has writ-

ten in his Hiftory of the Common Law,

to prove, that in the few cafes in which the

Civil Law is admitted in England, it can have

people fhpttld be influenced by prejudices of a politi-

cal or religious kind, have been in England forced to

inform and unite with them. I fhall here take occa-

fion to obferve, in anfwer to the reproach made to the

Englifh, by Prefident Henault, in his much-elleemed

Chronological Hiilory of France, that the frequent

changes of religion which have taken place in Eng-

land, do not argue any fervile difpofition in the peo-

ple; they only prove the equilibrium between the

then exifting Sedts : there was none but what might

become the prevailing one, whenever the Sovereign

thought proper to declare for it; and it was not Eng-

land, as people may think at firft fight, it was only its

Government which changed its religion.

6



19^6 THE CONSTITUTION '

no power bv^ firtue of any deference due to

ihe orders or Juftinian, (a truth, which cer-

tainly had no need of proofj we plainly fee

that this Chief Juftice, who was alfo a very

great Lawyer, had, in this refpeft, retained

Ibmewhat of the heat of party.

Even at prefcnt the Englilh Lawyers attri-

bute the liberty they enjoy, and of which

other Nations are deprived, to their having

rejeded, while thofc Nations have admitted,

the Roman law; which is miftaking the effcd;

for the caufe. It is not becaufc: the Englifh

have rejeded the Roman laws that they arc

free; but it is becaufe they were free, or at

Jeaft, becaufe there exiiled among then:i

caufcs which were, in procefs of time, to

make them fo, that they have been able to

rtjcdl the Roman laws. But even though

they had admitted thefe laws, the fame cir*

cumftances that have enabled them to rejed:

the whole, would have likewife enabled them

to rejeft thofe parts which did not fuit them ;

and they would have feen, that it is very

pofTible to receive the decifions cf the Civil

l^w on the fubjeft of the fervitutes urb-%ncu 6?

rufticify without adopting its principles with

refpedt to the power of the Emperors {a).

(a) What particularly frightens the Englilh Lawyer^

5



OFENGLAND. 107

Of this the Republic of Ho. nH would af-

ford a proof, if there were not the ftill more

ftriking one, of v the Emperor of Germany,

who, though in the opinion of his People he

is the fucceflbr to the very Throne of the

CcBfars, has not by a great deal fo much pow-

er as a King of England ; and the reading of

the feveral treaties which deprive -him of the

power of nominating the principal officers of

the Empire, fufficiently Ihews, that a fpirit of

unlimited fubmiflion to Monarchical power is

no necefTiry confequence of the admiflion of

the Civil Law.

The Laws, therefore, that have taken place

in England, are what they call the Unwriiten

Law, alfo termed the Common Law, and the

Statute Law.

The Unwritten Law is thus called, not be-

caufe it is only tranfmitted by tradition from

generation to generation, but becaufe it is not

founded on any known ad: of the Legiflature.

It receives its force from immemorial cuftom,

and, for the mod part, derives its origin from

A(5ts of Parliament pofterior to the Conqueft,

particularly thofe anterior to the time of Rich-,

ard the firft, the originals of which are loft.

is L. I. Lib. I. Tit. 4. Dig.

—

S^uod Principi placuerit

legis babet fvigorem.
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The printipal objeds fettled by the Com-

mon Law, arc the rules of defcent, the diffe-

rent methods of acquiring property, the vari-

ous forms required for rendering contrads va-

iid -, in all which points it differs from the Civil

Law. Thus, by the Common Law, lands dr-

fcend to the eldeft fon, to the exclufion of all

his brothers and fifters ; whereas, by che Civii

Law, they are equally divided between all the

children : by the Common Law, property is

transferred by writing, but by the Civil Law,

tradition is moreover neceffary, &c.

The fourccfrom which the decifions of the

Common Law are drawn, is what is called

frateritortim memoria eventorum, and is found

in the coUedion of judgments that have been

paffed from time immemorial, and which, as

well as the proceedings relative to them, are

carefully prej'erved under the title of Records,

In order that the principles eftablilhed by this

ieries of judgments may be known, extrads

of them are publifhed under the name of

Reports •, and thefe reports reach, by a regu-

lar feries, lb far back as the reign of Edward

the Second, inclufively.

Bcfides this colledion, which is pretty vo-

luminous, there are alfo fome ancient Authors

of great authority among Lawyers^ fqch ajs
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^lanvily who wrote nrider the reign of Hefiry

the Second -, BraB&n, who wrote under Henry

the Third i Fletat arid Liltkton. Among

more modern Authors, is Sir Edward Coke,

Lord Chief Jufticeof the King's bench under

James the Fi-rft, Who has vrricten four books

of Inftitutes and is at prefent the Oracle of the

Common Law.

The Common Law rftoreover comprehends

fome particular cu (lotos, which are fragment*

of the ancient Saxon ^aws, efcaped from the

difailer of the Conqueft ; fuch as that called Gtf-

velicifid, in the County of Kent, by which lands

arc divided equally between the Sons ; and

that called Borough Englijb, by which, In fome

particular diftridsj lands defcend to the

youngeft Son.

The Civil Law is likewife comprehended

under the Unwritten Law, becaufe it is of

force only fo far as it has been received by im-

memorial cuflom. It is followed in the Ec-

clefiaftical Courts, in the Courts of Admiralty,

and in ihe Courts of the two Univerfities ; but

it is there nothing more than letcfuhlegegrav'iori',

and thefe different Courts muft conform to

A6ts of Parliament, and to the fenfe given to

them by the Courts of Common Law, being

moreover fubjeded to their controul.
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Laftly, the written Law is the collediort

of the various A(5ls of Parliament the origi-

nals of which are carefully preferved, efpeci-

ally fince the reign of Edward the Third.

Without entering into the diflindlions made

by Lawyers with rcfpe<ft to them, fuch as

public and private A6is, declaratory Ads, or fuch

as are made to extend or reftrain the Common
Law, it will be fufficient to cbferve, that,

being the refult of the united wills of the

Three Conflituent parts of the LegiQature,

they, in all cafes, fuperfede both the Com-

mon Law and all former Statutes, and the

Judges muft take cognifance of them, and de-

cide in conformity to them, even though they

had not been alledged by the parties (a).

(a) Unlefs they be private Ad.s.

C II A P. X.

Of Criminal Juftice.

E are now to treat of an article, which,

though it does not in England, and

indeed fhould not in any State, make part of

the powers which are properly Conftitutionaly

that is, of the reciprocal rights by means of

w
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which the Powers that concur to form the Go-

vernment conftantly balance each other, yet

efientially interefts the feeurity of Individuals,

and, in the iflue, the Conftitution itfelf; I

mean to fpeak of Criminal Juftice. But, pre-

vious to an expofition of the laws of England

on this head, ic is neceflary to defire the

Reader's attention to certain confiderations.

When a Nation entrufts the power of the

State to a certain number of perfons, or to

one, it is with a view to two points : the one,

to repel more effedually foreign attacks; the

Other^ to maintain dom.eftic tranquillity.

To accomplifli the former poinr, each indi-

vidual furrenders a fhare of his property, and

Yometimes, to a certain degree, even of Jiis

liberty : but, though the power of thofe v/ho

are the He^ds of the State may thereby be

rendered very confiderable, yet ic cannot be

laid, that liberty is, after all, in any high de-

gree endangered, becaufe, fhould ever the

Executive Power turn againfl: the Nation a

flrength which ought to be employed folely for

its defence, this Nation, if it were really free,

by which I mean, unreftrained by political pre-

judices, would be at no lofs for providing the

means of its fecuficy.

With regard to the latter obje(5i;, that is.



112 THE CONSTITUTION
the maintenance of domeftic tranquillity, eve-

ry individual muft, exclufive of new renuncia-

tions of his natural liberty, moreover furrcn-

der, which is a matter of fir more dangerous

confequence, a part of his perfonal fecurity.

The Legiflative power, being, from the

nature of human affairs, placed in the alter-

native, either of expofing individuals to dan-

gers which it is at the fame time able extremely

todiminiih^ or of delivering up the State to the

bound lefs calamities of violence and anarchy,

finds itfelf compelled to reduce all its mem-

bers within reach of the arm of the public

Power, and, by withdrawing in fuch cafes the

beriefit of the Social ftrength, to leave them

cxpofed, bare and defcncelcfs, to the exertion

©f the comparatively immenfe power of the

Executors of the laws.

Nor is this all •, for, inftead of that power-

ful re-a6lion which the public authority oughc

in the former cafe to experience, here it muft

find none ; and the law is obliged to profcribe

even the attempt of rcfiftance. It is there-

fore in regulating fo dangerous a power, and

in guarding lell it fhould deviate from the

real end of its inflicution, that legiQacion

ought to exhauft all its efforts^

But here it is of great importance to obfcrvc.
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ih^t the more powers a Nation has referved

to itfelf, and the more it limits the authority

of the Executors of the laws, the more induf^

irioufly ought its precautions to be, multiplied.

In a State where, from a feries of events, the

will of the Prince has at length attained to hold

the place of law, he fpreads an univerfal oppref-

lion, arbitrary and unrefifted ; even complaint

is dumb; and the indi^ridual, undiftinguifli-

able by him, finds a kind of fafety in his own
infignificance. With refpeft to the few who
furround him, as they are at the fame time the

inftruments of his greatnefs, they have nothing

to dread but his momentary caprices ; a dan-

ger this, againfl: which, if there prevails a

certain general mildnefs of manners, they are

in a great meafure fecured.

But in a State where the Minifters of the

laws meet with obibcles at every ftep, even

their flrongeft paffions are continually put in

motion; and that portion of public authority,

depofited with them to be the inftrum'ent of

national tranquillity, eafily becomes a mod
formidable weapon.

Let us begin with the mod favourable fup-

pofition, and imagine a Prince whofe inten-

tions are in every cafe thoroughly uprightj let

us even fuppofe, that he never lends an ear to

the fuggeftions of thofe whofe intereft it is t»

I
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deceive him •, neverthelefs, he will be fubjef^

to error : and this error, which, I will further

allow, folely proceeds from his attachment to

the public welfare, yet may very poflibly hap-

pen to prompt him to adt as if his views were

dire(flly oppofite.

When opportunities fhall offer (and many

fuch will occur) of procuring a public advan-

tage by overleaping reftraints, confident in the

uprightnefs of his intentions, and being natu-

rally not very earneft to difcover the diftant

evil confcquences of adlions in which, from his

Tcry virtue, he feels a kind of complacency^

he will not perceive, that, in aimipg at a

momentary advantage, he flrikes at the laws

themfelves on which the fafety of the Natioa

j-efts, and that thofe a£ls, fo laudable when

we only confiJer the motive of them, make a

breach at which tyranny will one day enter.

Yet 'farther, he will not even underftand

the complaints that will be made againfthrm.

To infift upon them will appear to him to-

the laft degree injurious : pride, when per-

haps he is leaft aware of it, will enter the

lifts; what he began with calmnefs, he will

profecute with warmth-, and if the laws fhall

not have taken every polTible precaution, he

may think he is ading a very honeft part^

while he treats as enemies of (he Stace, Men
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whofc only crime will be that of being more

lagacious than himfclF, or ofbeing in a better fi-

tuation forjudging of the refults of meafures.

But it were mightily to exalt human nature,

to think that this cafe of a Prince who never

aims at augmenting his power, may in any

ihape be expecfled frequently to occur. Ex-

perience, on the contrary, evinces, that the

happieft difpofitions are not proof againft the

allurements of power, which has no charms

but as it leads on to new advances : authority

endures not the very idea of reftraint; nor does

it ceafe to ftruggle till it has beaten down eve-

ry boundary.

Openly, to level every barrier, at once to

afiume the abfolute Mafter, are, as we faid

before, fruitlefs talks. But it is here to be re-

membered, that thofe powers of the people

which are referved as a check upon the Sove-

reign, can only be effedual fo far as they are

brought ifito adion by private individuals.

Sometimes a Citizen, by the force and perfe-

Terance of his complaints, opens the eyes of

the Nation ; at other times, fome member of

the L.egiflature propofes a law for the removal

of fome public abufe : thefe, therefore, will

be the perfons againft whom the Prince will

dir.eft all. his efforts (a).

ia) By the -word- Prince, I avean thofe who, uudtsf
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And he will the more alTurcdly do fo, ass,

from the error fo ufual among rulers, he will

think that the oppofition he meets with, how-

ever general, wholly depends on the adifiiy

of but one or two Jeaders 5 an-d amidft the cat*

culations he will make, both of the fmallnefs

of the obftaclc which offers to his view, and

of the decifive nature^ of the fingle blow he

thinks he needs to ftrike, he will be urged on

by the defpair of ambition on the point of be-

ing baffled, and by the moft violent of all ha-

treds, that which was preceded by contempt.

In that cafe which I am ftilJ confidering, of

a really free Nation, the Sovereign muft be

very careful that military violence does not

make the fmallcft part of his plan: a breach of

the focial compact like this, added to the hor-

ror of the expedient, would infallibly endanger

his whole authority. But on the other hand,

as he has refolved to fucceed, he will in dc-

fe£l of other refources, try the utmoft extent

of the legal powers which th* Conftitution

has intruded with him -, and if the Jaws have

not in a manner provided for every poffible

cafe, he will avail himfelf of the imperfecffc

precautions themfelve* that have been taken*

as a cover to his tyrannical proceedings; he

whatever appelTatton and in whatever GoverDment it

fn^y be, are at the head of public affairs.
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iR^ill purlliefleadily his particular objed, while

his profeffions breathe nothing but the general

welfare, and deftroy the aflertors of the laws,

under the very Ihelcer of the forms contrived

for their fecurity {a%

This is not all; independently of the im-

mediate mifchief he may do, if the Legifla-

ture do not interpofe in time, the blows will

reach the Conftitution itfelf ; and the confter-

nation becoming general amongft the People,

each individual will find himfelf cnflaved in

a State which yet may ftill exhibit all the

common appearances of liberty.

Not only, therefore, the fafety of the indivi-

dual, but that of the Nation itfelf, requires the

utmofl precautions in the eftablifhmenc of that

ncceffary, but formidable, prerogative of dif-

penfing punilhmcnts. The firft to be taken,

even without which it is impoflible to avoid

the dangers above fuggefted, is, that it never

be left to the difpofal, nor, if it be poflible, ex-

pofed to the influence, of the Man who is the

depofitary of the public power,

{a) If there were any perfon wIjq charged nje with,

calumniating human Nature, for it is her alone I am
aecufing here, I would defire him to caft his eyes on the

Hiftory of a Lewis XL—of a Richelieu, and above all,

on that of England before the Revolution : he would

fee the arts and aftivity of Government incrcafe, in pro-

portion as it gradually loft its means of oppreffion.

I3
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The next indifpdnfable precaution is, that

neither fhall this power be veiled in the Lcgif-

lative Body ; and this precaution, fo neceffary

alike under every mode of Government, be-

comes doubly fo, when only a fma.ll part of the

Nation has a (hare in the Legiflative power.

If the judicial authority were lodged in the

legiflative part of the PeopJe, not only the

great inconvenience mud enfue of its thus be-

coming independent, but alfo that word of

evils, the fupprefllon of the fole circumftance

which can well identify this part of th^ Na-

tion with the whole, that is, a common
fubjedlion to the rules which they prefcribe.

The Legiflative Body, which could not,

without ruin to itfelf, efl:ablifli, openly and

by dire6t laws, diftinctions in favour of its

Members, would raife them by its judgmentsj

and the People, in electing reprefentatives,

would give themfelves Mafl.ers.

The judicial power ought therefore abfo-

lutely to rcfide in a fubordinate and depen-

dant body i dependant, not in its particular

adls, wich regard to which it ought to be a

fandluary, hut in its rules and in its forms,

which the legifl.itive authority mull prefcribe.

How is this body to be compofed ? In this rcr

fpe£l farther precautions mufl: be taken.

In a State where the Prince is abfolu^c
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Matter, numerous Bodies of Judges are moft

convenient, inafmuch as they refttain, in a

confiderablc degree, that refpeft of perfonS

which is one inevitable attendant on that mode

of Government. Befides, thefe bodies, what-

ever their prerogatives may be, being at bot-

tom in a ftate of the greateft weaknefs, have

no other means of acquiring the refped: of the

people than their integrity, and their conftancy

in obferving certain rules and forms: nay,

thefe circumftances united, in fome degree

overawe the Sovereign himfelf, and difcourage

the thoughts he might entertain of making

them the tools of his caprices (^),

But, in an . effedually limited Monarchy,

that is, where the Prince is underftood to be,

and in fadl is, fubjefl to the laws, numerous Bo-

(a) TRIs is meant to allude to the French Farlemensy

and particularly that of Paris, the head of all the others,
^

which forms fuch a confiderable Body as to have been

once fummoned as a fourth Order to the General Ef-

tates of the kingdom. The weight of that Body, in-

creafed by the circumftance of the Members holding

their places for life, has conftantly been attended with

the advantage juft mentioned, of placing them above

being overawed by private individuals in the admini-

ftration either of civil or criminal Juftice : it has even

rendered them fo dirficult to be managed by the Court,

that the Minifters have, been at tinies obliged to ap-

point particular Judges, or Commijfaries, to try fuch

Men as they had refolved to ruin,

Thefe, however, are only local advantages, and re-

I4
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dies of Judicature would be repupnant to

the fpiriu of the Confticution, which requires,

that all powers in the State fliouKl be a> much

confined as the end of their inftituciun can al-

low; not to add, that in the viciflitudfs in*'

cident to fuch a State, they might exert a

very dangerou*^ influence.

Befides, that awe which is natural'y infpired^

by fuch Bodies, and is Co ufeful when it is ne-

ceffary to ftrengthcn the feeblenefs of the laws^t

would not only be fuperfluous in a State where

the whole power of the Nation is on their fid?^

but would moreover have the milchievou- tenV

dency to introduce another fort of fear than

that which men muft be taught to entertain,

Thofe mighty Tribunals, lam willing to fup-f

pofe, would prefcrve, in all ntuationsofaffairsj^

that integrity which dillinguifhes them in:

States of a different Conftitutioni they never.,

would inquire after the influence, (fill lefs th^i

political fentiments, of thofe whofe fate thejd

ladve to the nature of the French Government, whica."

is an uncontrouled Monarchy, with confiderabJe re-

mains of Ariftocracy. But in a free State, fuch a power-J

ful Body of Men, verted with the power of deciding on

the life, honour, and property, of the Citizens, would,

as will be prefently fhewn, be produftivc of very dan-''

gerous political confequences ; and the more fo, if fuch

Judges had, as is the cafe all over the world except in

the Britifli dominions, the power of deciding both up-

CQ the matter of law, and the matter of h^i.
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were called to decide 5 but thefe advantages

not being founded in the necefficy of things, and

the power of fuch Judges feeming to exempt

them from being fo very virtuous. Men
would be in danger of taking up the fatal

opinion, that the fimple exaft obfervance of

th : l.iws is not the only tafl<: of prudence: the

Citi^.n called upon to defend, in the fphere

where fortune has placed him, his own rights,

and thofe of the Nation itfelf, would dread the

confcquences of even a lawful condudl ; and,

though encouraged by the law, might defcrt

himlelt when he came to behold i|s Mi,

niiters.

In the affembly of thofe who fit as his

Judges, the Citizen might pofiibly defcry no

enemies; but neither would he fee any man

whom a fimilarity of circumftances might en-

gage to take a concern in his fate : and their

rank, efpecially when joined with their num-

bers, would appear to him, to lift them above

that which overawes injuftice, where the law

has been unable to fecure any other check, I

mean the reproaches of the Public.

And thefe his fears would be confiderably

heightened, if, by an admiffion of the Jurif-

prudence received among certain Nations, he

beheld thofe Tribunals, already fo formidable,



122 THE CONSTITUTION
wrap themfclves up in myftery, and be made,

as it were, inacceflible {a).

He could not think, without difmay, of

thofe vafl: prifons within which he is one day

perhaps to be immured,—of thofe proceed-

ings, unknown to him, through which he is

to pa fs,—of that total feclufion from the focic-

ty of other Men,—or of thofe long and fecAt

examinations, in which, abandoned wholly to

himfelf, he will have nothing but a pafllve de-

fence to oppofc to the artfully varied quellions

of Men whofe intentions he fhall at leaft fuf-

(a) An allufion is made here to the fecrecy with

which the proceedings, in the adminiflrationcfcriminal

Juftice, are to be carried on, according to the rules of the

civil law, which in that refpedl are adopted over all Eu-

rope. As foon as the prifoner is committed, he is de-

barred of the iight ofevery body, till he has gone through

his fcveral examinations. One or two Judges are ap-

pointed to examine him, with a Clerk to take his an-

fwcrs in writing, and he ftands alone before them ia

iboxc private room in the prifon. The witnefTes arc to

be examined apart, and he is not admitted to fee them

till their evidence is clofed,-' they are then confronted to-

gether before all the Judges, to the end that the witnef-

fes may fee if the prifoner is really the Man they meant

in giving their refpeftive evidences; and that the pri-

foner may objeft to fuch of them as he Ihall think pro-

per: this done, the depofitions of fuch witncfles as arc

adjudged upon trial to be exceptionable, are fet afide :

the depofitions of the others arc to be laid before the

Jpdges, as well ss the anfyvers of the prifoner, who has
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pe£l, and in which his fpirit, broken down by

folitude, fhall receive no lupport, either from

the counfels of his friends, or the looks of thofe

who (hall offer up vows for his deliverance.

The fccurity of the individual, and thC:

confcioufnefs of that fecurity, being then equal-

ly eiTential to the enjoyment of liberty, and

neceflary for the prefervation of it, ihefe two

points niuft never be left out of fight in the

eflabli(hment of a judicial power; and I con-

ceive that they neceflarily lead to the follow-

ing maxims,

been previoufly called upon to confirm or deny them in

their prefence; and a copy of the whole is delivered to

him, that he may, with the affiftance of a Counfel

which is now granted him, prepare for his juftification.

The Judges are, as has been faid before, to decide both

upon the matter of law and the matter of faft, as well

as upon all incidents that may arife during the coiirfc

of the proceedings, fuch as admitting witnefles to be

heard in behalf of the prifoner, &c.

This mode of criminal Judicature may be ufefu! as

to the bare difcovering of truth, a thing which I do not

propole to difcufs here; but, at the fame time, a prir

foner is fo completely delivered up into the hands of

the Judges, who even can detain him almoft at pleafure

by multiplying or delaying his examinations, that^

Avhenever it is adopted. Men are almoft as much afraid

of being accufed, as of being guilty, and efpecially

grow very cautious how they interfere in public matters.

We fhall fee prefcntly how the Trial by Jury, peculiar

to the Englifli Nation, is admirably adapted to the na-

Jure of a free State.

6
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In the firft: place I (hall remind rhereader

of what has been laid down above, rhat the

judicial authority ought never to rfefide in an

independent Body; ftill Icfs in^hinn who is

already the trultee of the Executive power;

•Secondly, the party accufed ought tobe pro-

vided wfith every polTibk means of defertce.

Above all things, the whole proceedings ought

to be public. The Courts, and their differ

rent forms, muft be fuch as to infpire refpe(5V,

but never terror ; and the cafes ought to be

fo accurately afcerraincd, the limits fo clearly

marked, as that neither the Executive power,

nor the Judges, nl^ay ever hope to tranfgrefs

chcm with impunity.

In ^ne, fjnce we muft abfolutely pay a price

for the advantage of living in focicty, not

only by relinquifhingfome fhare of our natural

liberty (a furrender which, in a wifely framed

Government, a wife Man will ma!<e without

reluftancc) but eyenalfq by refigning part of

even our perfonal fecurity, in a word, fincc

all judicial power is an evil, though a necef-

fary one, no care fhould be omitted to reduce

as far as pofTible the dangers of it.

And as there is however a period at which

the prudence of Man muft ftop, at which the

ftfety of the individual muft be given up,

S
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and the law is to refign him over to the judg-

ment of a few perfons, that is, to fpeak plain-

ly, to a decifion in fome fenfe arbitrary, it is

necefTary that this law fliould narrow as far as

pofliblethis fphere of peril, and fo order mat-

ters, that when the fubiedt fhall happen to be

fummoned to the decifion of his fate by the fal-

lible confcience of a few of his fellow creatures,

he may always find in them advocates, and

never adverfaries.

CHAP. XI.

The fame Subje^ continued,

AFTER having oflfered to the reader, in

the preceding Chapter, fuch general

confiderations as 1 thought necefTary, in order

to convey a jufter idea of the Ipirit of the

criminal Judicature in England, and of the

advantages peculiar to it, I now proceed to

exhibit the particulars.

When a perfon is charged with a crime, the

Magiftrate, who is called in England a Jufike

of the Peace^ iflTues a warrant to apprehend

him J but this warrant can be no more than an

order for bringing the party before him : he

muft then hear him, and take down in wrifr-
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jng his anfwers, together with the different ii7-

fopmations. if it appears on this exami-

nation, either that the crime laid to the charge

of the perfon who is brought before the Juftice,

-was not committed, or that there is^ no juft

ground to fufpe6l him of it, he muft be fet

-abfolutely at liberty : if the contrary refults

from the examination, the party accufed muft

give bail for his appearance to anfwer to the

charge ; unlefs in capital cafes ; for then he

muft, for fafer cuftody, be really committed

to prifon, in order to take his trial at the next

Sefllons.

But this precaution of requiring the exa-

mination of an accufed perfon, previous to his

imprifonment, is not the only care which "the

law has taken m his behalf •, it has farther

ordained that the accufation againft hirti

(hould be again difcufled, before he can be

cxpofed to the danger of a trial. An every

feflion the Sheriff appoints what is calkd the

Grand Jury. This Affembly muft be com-

polcd of more than twelve Men, and k{%

than twenty-four ; and is always formed ouc

of the moft confiderable perfons in the Coun-

ty. Its funfbion is to examine the evidence that

has been given in fupport of every charge:

if twelve of thofe perfons do not concur i»
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the opinion that an accufation is well ground-

ied, the pjrty is immediately difchargedi if, on
' the contrary, twelve of the grand Jury find

the proofs fufficient, the prifoner is faid to be

indided, and is detained in order to go through

the remaining proceedings.

On the day appointed for his Trial, the

prifoner is brought to the bar of the Court,

where the Judge, after caufmg the bill of in-

didlment to be read in his prefence, muft aik

him how he will be tried : to which the pri-

foner anfwers, h^ God and my Country j by

which he underftood to clahrj to be tried by a

Jury, and to have all the judicial means of de-

fence to which the law intitles him. The She-

riff then appoints what is called the Petty Ju-

ry: this muft be compqfed of twelve Men,

chofen of the County where the crime was com-

mitted, and poirelTed of a landed income often

pounds by the year : their declaration finally de-

cides on the truth or faliliood of the accufation.

As the fate of the prifoner thus intirely de-

pends on the Men who compofe this Jury,^

Juftice requires that he fliould have a (hare in

ihe choice of them ; and this he has through

the extenfive right which the law has granted

him, of challenging, or objeding to, fuch c^

them as he may think exceptionable.
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Thefe challenges are of two kinds. The

firft, which is called the challenge to the array^

has for its objed to have the whole pannel fee

afidc: it is propofed by the prifoner when he

thinks that the Sheriff who formed the pannel

is not indifferent in the caufe ; for inffance, if

he thinks he has an intereft in the profecution,

that he is related to the profecutor, or in ge-

neral to the party who pretends to be injured.

The fecond kind of challenges are called,

to the Polls, (in capita) : they are exceptions,

propofed againft the Jurors, feverally, and are

reduced to four heads by Sir Edward Coke.

That which he calls propter honoris refpc6lum^

may be propofed againft a Lord impannelled

on a jury; or he might challenge himfelf.

That propter dtfeElum takes place when a Ju-

ror is legally incapable of ferving that office,

as, if he was an alien; if he had not an eftate

fufficient to qiialify him, &c. That propter

Milium has for its objeft to fet afide any Ju-

ror convifled of fuch crime or mifdemeanor as

renders him infamous, as felony, perjury, &c;

That propter affe^uvfi is propofed againft a Ju-

ror who has an intereft in the cbnvidlion of

the prifoner : he, for inftance, who has an

aflion depending between him and the pri-

foner; he v/ho is of kin to the profecutor, or
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his counfel, attorney, or of the lame fociety

or corporation with him, &c. (a)

In fine, in order to relieve even the ima-

gination of the prifoner, the law allows him,

independently of the feveral challenges above

mentioned, to challenge peremptorily, that is

to fay, without fhewing any caufe, twenty

Jurors fucceflively {(?).

When at length the Jury is formed, and

they have taken their oath, the indictment is

opened, and the profecutor produces the

proofs of his accufation. But, unlike ta the?

rules of the Civil law, the witnelTiS deliver

their evidence in the prefence of the prifoner.

the latter may put queftions to them ) he may
alfo produce witnefles in his behalf, and have

them examined upon oath. Laftly, he is al-

lowed to have a Counfel to a (Tift him, not

only in the difcuflion of any point of law

which may be complicated with the fa(5l, but

aifo in the invefligation of the htt itfclf, and

((a) When the' prifoner Is an ^lien, one half of the

Jurors mull alfo be aliens: a Jury thus formed is called

i. Jury ^e medietate lingu-c.

{h) When thofe feveral challenges reduce too much
the number of Jurors on the pannel, which is forty-

eight, new ones are named on a writ of the Judge, who
are named th« Tales, from thofe words of the writ^ <jV-^

cem or eHo tales.

K
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who points out to him the queftions he ought

to afk, or even afks them for him (a).

Such are the precautions which the law has

devifed for cafes of common profecutions ; but

in thofe for High treafon, and for mifprifion of

treafon, that is to fay, for a confpiracy againft

the life of the King, or againft the State, and

for a concealment of it {b)^ accufations which

fuppofe a heat of party and powerful accufers,

the law has provided for the accufed party

farther fafeguards.

Firll, no perfon can be queftioned for any

treafon, except a direct attempt on the life of

the King, after three years elapfed fince the of-

fence. 2°. The accufed party may, indeperi-i

dently of his other legal grounds of challeng-

ipg, peremptorily challenge thirty-five Jurors.

3^. He may have two Counfel to affift him

through the whole courfe of the proceedings.

4®. That his witnefles may not be kept away|

the Judges muft grant him the fame compul-

five procefs to bring them in, which they

iflue to compel the evidences againft him.

5*. A copy ofhis indictment muft be delivered

(a) This lad article however m not eftablifhed by-

law, except in cafes of treafon ; it is done only through

jtuftom and the indulgence of the Judges,

{b) The penalty of a mifprifion of treafon is, th«

forfeiture of all goods, and imprifonment for life.

9
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^ to him ten days at lead before the trial, in

prefence of two witRefles, and at the expence

of five (hillings •, which copy muft contain all

the fads laid to his charge, the names, profef-

fions, and abodes, of the Jurors who are to

be on the pannel, and of ail the witneffcs who

are intended to be produced againft him (a).

When, either in cafes of high treafon, or of

inferior crimes, the profecutor and the prifoner

have clofed their evidence, and the witneflfes

haveanfAcred to the refpefbivc queftions both

of the Bench, and of the Jurors, one of the

Judges makes a fpeech, in which he funis up

the fa(5ts which have been advanced on both

fides. He points out to the Jury what more

precifely conftitutes the hinge of the queftion

before them ; and he gives them his opinion,

both with regard to the evidences that have

been given, and to the point of law which is to

guide them in their decifion. This done, the

Jury wichdraw into an adjoining room, where

they muft remain without eating and drinking,

and without fire, till they have agreed unani-

moufly among themfelves, unlefs the Court

give a permiflion to the contrary. Their decla-

(a) Stat. 7 Will. III. c. 3. and 7 Ann. c. 21. The lat-

ter was to be in force only after the death of the late

Pretender.

K 2
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ration or vcrdid [verediElum) muft (unlefs they

"*

choofe to give a fpecial verdid) pronounce ex-

prersly,eirher that the prifoner ?s guilty ^ or that

he is not guilty, of the fad laid to his charge.

' Laftly, the fundamental maxim of this mode of

proceeding, is, that the Jury muft beunanimous.

And as the main obje^^t of the inflitution

of the Trial by a Jury is to guard accufed per-

fons againft all decifions whatfoever by Men
invefted with any permanent official autho-

rity (<*), it is not only a fettled principle,

that the opinion which the Judge delivers

has no weight but fuch as the Jury choofe

to give it, but their verdidlmuft berides_com>

prehend the whole_mat[er in trial^and decide

as well upon the fad, as upon the point of

law that may arife out^T it : in other words,

they muft pronounce both on the commilBon

of a certain fatt, and on the reafon vyhich,

makes fuch fad to be contrary to law [b).

{a) " Laws," as Junius fays extremely well, *' are

«* intended, not to truft to what Men will 4o, but to

, *• guard againit what they may do."

(^) Unlefs they choofe to give a Special verdict.—.

•* When the Jury," fays Coke, •* doubt of the law^,.-
*

*' and intend to do that which is juft, they find the/peciaf

•* matter, and the entry is, Et/ufer rota materia fetunt
** i/i/cretionem Jujiiciariorum.^^ Inft. iv. p. 41.—Thefe

words of Coke, we may obferve, confirm beyon d

a doubt the power of the Jury to determine on_the_



O F E N G L A N D. ,33

This is even fo effential a point, that a bill

of indidment muft exprefsly be grounded

upon thofe two obje^ls. Thus, an indidmenc

for treafon muft charge, that the allcdged fads

were committed with a treafonable intent

{proditorie). An indidmcnt for murder mufl:

exprefs, that the fad has been committed with

malice prepcnfe, or aforethought. An indid-

ment for robbery muft charge, that things

were taken with an inteation to rob, {animo

furandi) &c. &c. {a)

Juries are even fo uncontroulable in their

verdid, fo apprehenfive has the Conftitution

been, left precautions to reftrain them in the

exercife of their fundion, however fpecious in

the beginning, might in the iffue be converted

whole matter in trial : a power which in all conftitu-

tional views is necefTary ; and the more fo, fince a pri-

foner cannot in England challenge the Judge, as he caa

under the Civil law, and for the fame caufcs as he can

a witnefs.

(«) The principle that a Jury is to decide both on the

faft. and the criimnality of it, is fo well «nderftood,

that if a verdiil were fo framed as only to have for its

objeft the bare exillenceof the fadl laid to the charge of

the prifoner, no punifhment could bf awarded by the

Judj^e in confequence of it. Thus, in the profecution

of Woodfall, for printing Junius's letter to the King,

the Jury brought in the following verdid, guilty of-

printing and publljinng, only \ the confequence of which
_

was the difcharge of ;he prifoner.

K3
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to the very dellruftion of the ends of that

inftitution, that it is a repeated principle, that

a Juror, in delivering his opinion, is to have

no other rule but his opinion itfcif ; that is to

fay, no other rule than the belief which refults

to his mind from the fads alledged on both

fides, from their probability, from the credi-

bility of the witni'flcs, and even from all fuch

circumftances as he may have a private know-

ledge of. Lord Chief Juftice Hale exprcfles

himfelf on this fubjeift, in the following terms,

in his Hiftory of the Common Law of Eng-

land.—Chap. 12. § II.

" In this recefs of the Jury, they are to

** confider their evidence i to weigh the credi-

*' bility of the witnefles, and the force and

" efficacy of their teftimon'esi wherein (as I

" before faid) they are not precifely bound to

** the rules of the Civil law, viz. to have
*' two witnefles to prove every fafl, unlefs it

•' be in cafes of treafon, nor to rejedl one
•* witnefs I ecaufe he is fingle, or always to

** believe two witnefTes, if the probability of

" the fa(5t does upon other circumftances

** rcafonably encounter them ; for the Trial

•' is not here fimply by witnefles, but by

«' Jur^: nay, it may fo fall out, that a Jury
** upon their own knowledge may know 4
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•' thing to be falfe that a witnefs fwore

*' to be true, or may know a witnefs to be

" incompetent or incredible, though nothing

*' be objected againft him,—and may give

" their verdid accordingly" (<»). ^ ^
If the verdid pronounces not guilty, the ^^^ -^

prifoner is fet at liberty, and cannot, on any (f^U*^'^^'^^^^^

precence, be tried again for the fame offence, ^-ytn^f^

If the verdid: declares him gtdlty^ then, and ^^ ^ ^-v^

not till then, the Judge enters upon his fundion J iSc)yicA

as a Judge, and pronounces the punifhment

which the law appoints (^). But, even in this

cale, he is not to judge according to his own

(a) The fanpe principles and forms are obferved in ci-

vil matters ; only peremptory challenges are not allowed.

{b) When the party accufcd is one of the Lords tem-

poral, he likevvife enjoys the univerfal privilege of being

judged by his Peers ; though the Trial then differs in

feveral refpefts. In the firft place, as to the number of

the Jurors : all the Peers are to perform the funflion of

fuch, and they muft be fummoned at leaft twenty days

beforehand. 11. When the Trial takes place during the

fefiion, it is faid to be in the High Court of Parliament y

and the Peers officiate at once as Jurcs and Judges

:

when the Parliament is not fitting, the Trial is faid to

be in the court of the High Steward of England ; an

office which is not ufually in being, but is revived on

thofe occafions; and the High Steward performs the

office of Judge. III. In either of thefe cafes, uaanimity

is not required ; and the majority, which muftconftft of

twelve perfans at leaft, is to decide.

.
K4
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difcretion only •, he muft ftri<5Hy adhere to the

letter of the law •, no conftru6live extenfia^n can

be admitted; and however criminal a fad might

in itfelf be, it would pafs unpunifhed if it were

found not to be pofitively comprehended in

fome one of the cafes provided for by the law.

The evil that may arife from the impunity of

a crime, that is, an evil which a new law may

inftantly ftop, has not by the Englifli laws

been confidered as of magnitude fufficient to be

put in comparifon with the danger of breaking

through a barrier on which fo mightily de-

pends the fafety of the individual (<3).

To all thefe precautions taken by the law

for the fafery of the Subjedl, one circumftancc

mult be added, which indeed would alone juf-

^ify the partiality of the Englifh Lawyers to

their laws in preference to the Civil Law ; I

mean the abfolute rejedlion they have made of

{a) I ftialj give here an inftance of the fcruple with

which theEnglifh Judges proceed upon occafions of this

kind. Sir Henry Ferrers having been arretted by vir-

tue of a warar.t, in which he was termed a Knighty

though he wss a Baronet, Nightingale his fervant took

bis part, and killed the Officer; but it was decided,

that as the Warrant '• was an ill Warrant, the killing

** an .Officer in executing that Warrant, cannot be
*' murder, becaufe no good Warrant : wherefore he
«• was found nt)t gujlty of the murder and man(laugli^,

" ter."—Sec Croke's Rep. P. III. p. 371.
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torture (a). Without repeating here what has

been faid on this fubjed by the admirable Au

thor of the Treatife on Crimes and Punijhments,

I ftiill only obferve, that the torture, in itfelf

fo horrible an expedient, would, more cfpeci-

ally in a free State, be attended with the moft

fatal confequences. It was abfolutely neceflary

to preclude, by rejeding it, all attempts to

make the purfuic of guile an inftrument of

vengeance againft the innocent. Even the

convidted criminal muft be fpared, and a

pradice at all rates exploded, which might

fo eafily be made an inftrument of cndlefs

vexation and perfecution (^).

(a) Coke fays (In^l. III. p. 35.) that when John Hol-

land, Duke of Exeter, and William de la Pooje, Dake
of Suffolk, renewed, under Henry VI. the attempts

made to introduce the Civil law, they exhibited the tor-

ture as a beginning thereof. The inftrument w^s called

the Duke of Exeter's daughter.

{h) Judge Fofter relates, fropi Whitlock, that tl^e

IJiftiop of London having faid to Felton, who had af-

fdifinated the Duke of Buckingham, " If you will not
*' confefs, you mu/i go to the Ratk;'" the Man replied,

•• If it muft be fo, I know not whom I may accufe in
" the extremity of the torture; Bifhop Laud perhaps,

'\ or aay Lord at this Board."

" Sound fenfe, (adds Fofter) in the mouth of an
" Enthufiaft and a Ruffian 1"

Laud having propofed the Rack, the matter was.

fl^.ortly debated at the Board, and it ended in a re-

ference to the Judres, who unanimoully refolved that

the Rack could not be legally ufed.
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For the further prevention of abufes, it is

an invariable ufage, that the trial be public.

The pril'oncr neither makes his appearance,

nor pleads, but in places where every body

ifiay havp free entrance i and the witneffes

ivhpn they give their evidence, the Judge

wh'n he delivers his opinion, the Jury when

they give their verdid, are all under the pub-

lic eye. Laftly , the Judge cannot change either

the place or the kind of punifhment prefcribed

by legal fentence ; and a Sheriff who (hould

take away the lit): of a Man in a manner diffe-

rent from that which the law prefcribes, would

be profecuted as guilty of murder {a).

In* a word, the Conftitution of England

being a free Conftitution, demanded from that

circumftance alone, (as 1 (hould already have

but too often repeated, if fo fundamental a

truth could be too often urged) extraordinary

precautions to guard againft the dangers which

unavoidably attend the Power of infiicling

punifhments; and it is particularly when con-

fidered in this light, that the Trial by Jury

proves an admirable inftitution.

By means of it, the Judicial authority is not

{a) And if any ether pcrfon but the SherifF, even the

Judge himfclf, were to caufe death to be inflifted upon

a Man, though convidcd, it would be deemed an homi-.

cidc.—Sec Blackftone, L. iv. ch. 14.



O F E N G L A N D. 139

only placed out of the hands ofthe Man who is

veiled with the Executive authority—it is even

out of the hands of the Judge himfelf. Not

only, the perfon who is trufted with the public

power cannot exert it, till he has as it were re-

ceived the permiffion to that purpofe, of tU'>fe

who are fet apart to adminifter the laws; but

thefe latter are alfo reftrained in a manner cx-

SiStly alike, and cannot make the law fpeak,

but when, in their turn, thsy have likawife

received permifilon.

And thofe perfons to whom the law has thus

cxclufively delegated the prerogative of deci-

ding that a punifliment is to be infiifted,—

thofe Men without whofe declaration the

Executive and the Judicial powers are both

thus bound down to inadlion, do not form

among themfelves a permanent Body, who

may have had time to ftudy how their power

can ferve to promote their private views •, they

are Men feleded at once from among the peo-

ple, who perhaps never were before called to

the exercife of fuch a funflion, nor forefee that

they ever fhall be called to it again.

As the extenfive right of challenging, effec-

tually baffles, on the one hand, the fecret prac-

tices of fuch as, in the face of fo many difcou-

ragements, might flill pedift in making the Ju-
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dicial power fubfervient to their own views, and

on the other excludes all perfonal refcntments,

the fole affedion which remains to influence

the integrity of thofe who alone are intitled to

put the public power into action, during the

fliort period of iheir authority, is, that their

own fate as fubjedts, is cflcntially connected

yrich that of the Man whofe doom ihey are

going tQ deciJc.

In fine, fuch is the happy nature of this inftit-

tution, that the Judicial power, a power fo for-

midable in itfelf, vshich is to difpofe without

finding any refiilance, of the property, honour,

and life of individuals, and which, whatever

precautions may be taken to reftrain it, mud
in a great degree remain arbitrary, may be faid

in England, to exift,—to accomplilh every

intended end, -and to be in the hands of

nobody (a).

In all thefe obfervations on the advantages

of the Englifli criminal laws, I have only

confidered it as connefted with the Conftitu-

tion, which is a free one; and it is in this

(a) The confequence of this Infiitution is, that no

Man in England ever meets the Man of whom we may
fajr, ** That Man has a power to decide on my death
** or life." If we could for a moment forget the ad-

vantages of that Inftiiution, we ought at leaft to admire

the ingenuity of it,

2
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View alone thai: I haVe compared it witH tHe

Jurifprudence received in other StdWs. Yec,

abfl:ra<5ledly from the weighty conftitutional

confideraticns which I have fuggefted, I think

there are llrll other interefting grounds of pre-

eminence on the fide of the laws of England.'

They do not permit, that a Man fliould

be made to run the rifque of a trial, but upon

the declaration of twelve perfons at leaft, (the

Grand Jury). Whether he be in prifon, or on

his Trial, they never for an inftant refufe free

accefs to thofe who have either advice, or com-

fort, to give him : they even allow him to fum-

mon all who may have any thing to fay in his

favour. Laftly, what is of very great impor-

tance, the witnelTes againft: him mud deliver

their tellimony in his prefencc • he may crofs-

examine them ; and, by one unexpeded quef-^

tion, confound a whole lyftem of calumny : in-

dulgences thefe all, denied by the laws of

other Countries. ^ ^'>»^fc-»«-^ . jliri^ sdi'^

Hence, though an accufed perfon may be

expoled to have his fate decided by perfons

(the Petty Jury) who poflefs not, perhaps, all

that fagacity which in feme delicate cafes it is

particularly advantageous to meet with in a

Judge, yet this inconvenience is amply com-

penfated by the extenfive means of defence
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with which the law, as we have feen, has pro-

vided him. It' a Juryman does not poffefs that

cxpertnefs which is the refult of Jong pradice,

yet neither does he bring tojudgment that hard-

nefs of heart which is, more or lefs, alfo, a con-

fequence of it i and bearing about him the prin-

ciples, let me fay, the unimpaired inftind-of

humanity, he trembles while he exercifes the

awful office to which he finds himfs>lf called,

and in doubtful cafes always decides for mercy.

It is to be farther obferved, that in the

ufual courfe of things, the Juries pay great

regard to the opinions delivered by the Judges:

that in thofe cafes where they are clear as to

the fa(fl, yet find themfelves perplexed with

regard to the degree of guilt conneded with

it, they leave it, as has been faid before, to

be afcertained by the difcretion of the Judge,

by returning what is called a Special Verdict

:

that whenever circumftances feem to alleviate

the guilt of a perfon againft whom neverthelefs

the proof has been pofitive, they temper their

verdifl by recommending him to the mercy

of the King; which feldom fails to produce

at lead a mitigation of the punifliment : that,

though a Man, once acquitted, can never

under any pretence whatfoever, be again

bror^ht into peril for the fame offence, yet a
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new Trial would be granted, if he had been

found guilty upon proofs ftrongly fufpeded of

being falfe. (Blakft. L. iv. c. 27.) Laltly,

what diftinguifhes the laws of England from

thofe of other Countries in a very honourable

manfterj. is, that as the torture is unknown to

them, fo neither" do tHey know any more grie-j

vous punifliment than the fimple deprivatioa

of lite.

Alt'thefe circumflances have combined to

introduce fuch a mildnefs into the exercife -of

criminal Juftice, that the Trial by Jury is thac;

pomt of their liberty to which the people of

England are moft thoroughly and univerfally

wedd'ed'; and the only complaint I have ever

heard uttered agaihft it, has been by Men, who^

more fehfible of the neceffity of public order,

than alive to the fetlings of humanity, think

that too many offenders efcape with impunity/

CHAP. XII.

^he Suhje^ concluded.—Laws relative to Im-

prifonmsnt^

BU T what completes the fenfe of indc-

pendancc, which the laws of England

procure to every individual, (a fenfe which
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is the nobleft advantage attendant on liberty)

is the greatnefs ot their precautions upon the

delicate point of Imprifonment.

in the firft place, by allowing, in moft

cafes, of enlargement upon bail, and by pre-

fcribing, on that article, exprefs rules for the

Judges to follow, they have removed all pre-

texts which circumftances might afford of de-

priving a man of his liberty.

But it is againft the Executive Power that

the Legiflature has, above all, directed its

efforts: nor has it been but by flow degrees,

that it has been enabled to wreft from it a

branch of power which enabled it to deprive

the people of their Leaders, as well as to

intimidate thofe who might be tempted to

afTume the function -, and which, having thus

all the efficacy of more odious means without

the dangers of them, was the moft formidable

weapon with which it might attack public

liberty.

The methods originally pointed out by the

laws of England for the enlargement of a pcr-

fon unjuftly imprifoned, were the writs ofmaitt'

prize^ de odio ^ alia, and de hom'ms replegiando.

Thofe writs, which could not be refufed, were

an order to the Sheriff of the County in which

% perfon had been confined, to inquire into the
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Caufes of his confinement; and, according td

the ciicumftances of his cafe, either to dif*

charge him purely and fimply, or upon bail.

But the moft ufeful method, and which

even, by being mod general and certain, has

tacitly abolifhcd all the others, is the writ of

Habeas Corpus, fo called becaufe ic begins with

the words Habeas corpus ad fuhjiciendum, This^.

writ, being a writ of high prerogative, muft

iflue from the Court of King*s Bench : its

efFeds extended equally (Jver every County ;

and the King by it required, or was under-

ftocd to require, the perfon who held one

of his fubjeds in cuftody, to carry him before

the Judge, with the date of the confinement,

and the caufe of it, in order to difcharge

him, or continue to detain him, according as

the Judge fhall decree;

But this writ, which might be a refource \n

cafes of violent imprifonment effected by indi-

viduals, or granted at their requeft, was but

a feeble one, or rather was no refource at all,

againftthe prerogative of the Prince, efpecially

under the reigns of the Tudors, and in the be-

ginning of thofe of the Stuarts. And even, in

the firft years of Charles the Firfl, the Judges

of the King's Bench, who in confequence of the

fpirit of the times, and of their holding their

L
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P\ac^3 durante bene placitOt were conftantly de-

voted to the Court, declared, *' that they

'* could not, upon an habeas corpus, either bail

'* or deliver a prifoncr, though committed

*' without any caufe affigned, in cafe be was

*« committed by the fpecial command of the

" King, or by the Lords of the Privy Council."

Thofe principles, and the mode of proce-

dure which refulted from them, attra<fled the

attention of Parliament; .tnd in the Aft called

the Peution of Right, pafied in the third year

of the reign of Charles the Firft, it was^nafted,

that no perfon fhould be kept in cuftodyi in

confequence of fuch imprifonments.

But the Judges knew how to evade the

intention of this A£l: they indeed did not

refufc to difcharge a Man imprifoned without

a caufe-, but they ufed fo much delay in the

examination of the caufes, th.it they obtain-

ed the full effect of an open denial of Juftice.

The Legiflature again incerpofed, and in the

A<5t pafied in the fixcecnth year of the reign of

Charles the Firft, the fame in which the Star-

Chambcr was fupprefied, it was enafted, that

•' if any perfon be committed by the King

** himfclf in perfon, or by his Privy Council,

•* or by any of the members thereof, he (hall

" have granted unto him, without any delay
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** upon any pretence whatfoever, a writ of

*' Habeas Corpus', and that the Judge Oiall

" thereupon, within three Court days aftec

** the return is made, examine and determine

'* the legality of fuch imprifonment.**/> taa'd

This A(5l feemed to preclude every poffi-

bility of future evafion : yet it was evaded ftill i

and by the connivance of the Judges, the per-*,

fon who detained the prildner could without,

danger, wait for a fecond, and a third mitf>

called an AlUs and a Pluries, betore he pro-

duced him. .vi'^^f :• ,\-,,\^^

All thefe different artifices' gave at lerrgch;^

birth to the famous Act of Habeas Corpus,

paifed in the thirtieth year, of the, reign of.

Charles the Second, which-^ in Englafid is- con^

fidered as a fecond great Charter, and has

definitely fupprelTed all the refources of

opprefTion (a).

The principal articles of this a6t are, To
iix the different terms allowed for bringing

a prifoner: thofe terms are proportioned to

the diftance j and none can in any cafe exceed

twenty days.

2. That the Officer and Keeper neglefling

{a) The real title of the Aft is, J/z A£t for better

/curing the Subjecf, and for prevention of imprifonments

beyond the Seas.

L 2
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to make due returns, or not delivering to the

prifoncr, or his agent, within fix hours after

demand, a copy of the warrant of commit-

ment, or fhifting the cuftody of the prifoner

from one to another, without fufficient reafon

Of authority, (fpecified in tiie ad) (hall for

the firft offence forfeit one hundred pounds,

and for the fecond, two hundred, to the

party grieved, and be di fabled to hold his

office.

3. No perfon, once delivered by Habeas

Corpus, fhall be recommitted for the fiime

offence, on penalty of five hundred pounds.

4. Every perfon committed for trcafon or

felony fhall, if he require it in the firft week

of the next term, or the firft day of the

next fefTion, be indided in that term or

fefTion, or elfe admitted to bail ; unlefs the

King's witnefTes cannot be produced at that

time : and if acquitted, or if not indided

and tried in the fecond term or fefTion, he

fhall be difcharged of his imprifonment for

luch imputed offence.

5. Any of the twelve Judges, or the Lord

Chancellor, who (hall deny a writ of Habeas

Corpus^ on fight of the warrant, or on oath

that the fame is refufed, fliall forfeit feverally

to the party grieved five hundred pounds.
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6. No inhabitant of England (except per-

fons concrafting, or convifbs praying to be

tranfported) fhali be fent prifor.er to Scot-

land, Ireland, Jerfey, Guernfey, or anyplace

beyond the Seas, within or without the King's

dominions ; on pain that the party commit-

ting, his advifers, aiders, and afTiftants, (hall

forfeit to the party grieved a fum not lefs

than five hundred pounds, to be recovered

with treble cofts i fhall be difabled to bear any

office of truft or profit; fhall incur the

penalties of pramnnire (the imprifonment for

life, and forfeiture of all goods and rents of

lands during life) and fhall be incapable of

the King's pardon.
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BOOK 11.

C H A p. I.

Som^ jidvantages peculiar to the Engltjh Coti'

Jiitution. i. The Unity of the Executive

Power. '

WE have fcen, in former Chapters,

the refources of the different parts

of the Er.giifh Government for balancing

each other, and how their reciprocal aftions

and re-actions produce the freedom of the

Conftitution, which is no more than an equi-

librium between the ruling powers of the State.

I now propofe to ihew, that the particular

nature and fundions of thefe fame confticuenc

parts of the Government, which give it fo

diflercnc an appearance from that of other

free States,
' are moreover attended with pe-

culiar and very great advantages, which have

rot hith'^rto been fufficiently obferved.
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The firft peculiarity of the Englifh Go-

vernment, as a free Government, is its hav-

ing a King,— its having thrown into one

place the whole mafs^ if I may ufe the ex-

preffion, of the Executive power, and hav-

ing invariably and for ever fixed it there.

By this very circumftance^ alfo, has the depo-

fitum of it been rendered facred ahd inex-

pugnable, by making one great, very great,

Man in the State, has an effedual check
,

been put to the pretenfions of thofe who

otherwife would flrive to become fuch, and

diforders have been prevented, which, in all

Republics, ever brought on the ruin of liberty,

and before it was loft, obftrufted the enjoy-

ment of it. (

If we caft our eyes on all the States that

ever were free, we fhall fee that the People

in them, ever turning their jealoufy, as it

was natural, againft the Executive power,

but never thinking of the means of limit-

ing it that has fo happily taken place in

England («), have never employed any other

expedient befides that obvious one, of trufl-

ing it to Magiftrates whom they appointed

(a) The rendering that power dependent on the

people for its fupplies.— See on this fubjed Chap-
ter VI. B. I.

L4
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annually; which was in great meafure to keep

to themfelves the manngement of it. Whence

jt refulted, that ihe People, who, whatever

^iray be the frame of the Government, al-

ways poflefs, after all, the reality of power,

uniting thus in themfelves with this reality

(af power the a<^Uial cxercife of it, in form as

well as fad, conftituted the whole State.

In order therefore legally to difturb the

whole State, nothing more was requifite than

to put in motion 4 ceruiq nurpber of indi-

viduals.

In a State which is fmall and poor, an

arrangement (Jf this kind is not attended with

any great inconveniences, as every individual

is taken up with the care of providing tor his

pwn fubfiilencci as great objefls of ambition

are v/anting; ^nd as evil^ cannot, in fuch a

State, ever become much complicated. In a

State that drives for agg^randifement, the dif-

ficulties and danger attending the purlbit of

(iicb a plan, infpire a general fpirit of caution,

and every individual makes a fober ufe of his

rights as a Citizi^n.

But when, at lad, thofe exterior motives

come to ceafe, and the paflions, and even the

virtues, which they excited, thus become

reduced to a ftate of inatflion, tt^e Pepplq
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turn their eyes back tov/ards the interior of

the Republic, and every individual, in feek-

ing then to concern himfelf in all affairs,

feeks for new obieds that may reftore him

to that ftate of exertion, which habit, he finds,

has rendered neceifary to him, and toexercife

a power which, fmall as it is, yet flatters his

vanity.

As the preceding events cannot but have

siven an influence to a certain number of Ci-

tizens, they avail themfelves of the general

difpofition of the people, to promote their

private views*, the legiflativc power is thence*

forth continually in motion ; and it is ill in-,

formed and falfely diredled, almofl: every exer-

tion of it is attended with fome injury either

to the laws, or the State.

This is not all ; as thofe who compole the '

general Aflemblies cannot, in confequence of

their numbers, entertain any hopes of grati-

fying their private ambition, or in general,

their private paflions, they at leafl: feek to

gratify their political caprices, and they accu-

mulate the honours and dignities of the

State on fome favourite whom the public

voice happens to raife at that time.

put, as in fuch a State there can be, from
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= the irregularity of the movements, no fuch

thing as a rcttied courfe of mealures, it hap-

pens that Men never can exactly tell the

prcfent ftate of public affairs. The power thus

given away is already grown very great, be-

fore thofc by whom it was given fo much

as fufped it ; and he himfelf who enjoys that

power, does not know its full extent: but

then, on the firft opportunity that offers, he

fuddenly pierces through the cloud which

hid the fummit from him, and at once feats

himfelf upon it. The people, on the other

hand, no fooner recovered fight of him than

they fee their favourite become their Mafter,

and difcover the evil, only to find that it is

pa it ren.edy.

As this power, thus furreptitioufly acquired,

is deftirute of the fupport both of the law,

and of the ancient courfe of things, and is

even but indifferently refpeded by thole who

have fubjeiled themfclves to it, it cannot be

maintained but by abufmg it. The People at

laft fucceed in forming fomewhere a ctntre

of union; they agree in the choice of a

Leader ; this Leader in his turn rifes ; in his

turn alfo he betrays his engagements i power

produces its wonted effcds, and the proteftor

bcccmes a Tyrant.

2
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This is not all; the fame caufes which

have given a Mailer to the State, give it tw6,

give it three. All thofe rival powers endea-

vour to fvvallow up each other; the State

becomes a fcene of quarrels and endlefs

broils, and is in a continual convulfion.

If amidit fuchdiforders the People retained

their freedom, the evil muft indeed be very

great, to take away all the advantages of

it j but they are flaves, and yet have not

what in other Countries makes amends for

political iervitude, I mean tranquillity.

In order to prove all thefe things, if proofs

were deemed neceffay, I would only refer the

reader to what every one knows of Pififtra-

tus and Megacles, of Marius and Sylla, of

Casfar and Pompey. However, I cannot

avoid tranflating a part of the fpeech which

a Citizen of Florence addrefTcd once to the

Senate : the reader will find in it a kind of

^bridged ftory of all Rep,ublics ; at leaft of

thofe which, by the fhare allowed to the Peo-

ple in the- Government, deferved the name,

and which, bcfices, have attained a certain

degree of extent and power.

^' And that nothing human may be perpc-

^' tual and liable, it is the will of Heaven,
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fj that in all States whatfoever, there fliould

arife certain deftru<5live families, who are

the bane and ruin of them. Of this our

Republic can afford as many and more

deplorable examples than any other, as it

owes its misfortunes not only to one, but

to fevcral of fuch families. We had at firft

the Buonddmonti and the Huberti, We had

afterwards the Donati and the Cerchi -, and

at prcfent, (Ihameful and ridiculous con-

dud!) we are waging war among ourfches

for the Ricci and the Albizzi.

" When in former times the Ghibelins

were fuppreffed, every one expefted that

the Guelfs, being then fatisficd, would have

chofen to live in tranquillity *, yet, but a

little time had elapfed, when they again

divided themfelves into the factions of the

Whites and the Blacks. When the Whites

were fupprelTcd, new parties arofe, and new

troubles followed. Sometimes, battles were

fought in favour of theExilesj and at other

times, quarrels broke out between the No-

bility and the People. And, as if refolved

to give away to others what we ourfelves

neither could, nor would peaceably enjoy,

f.wc committed the care of our liberty,

3
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•« at fometimes to King Robert, and at others

« to his brother, and at length to the Duke
«« of Athens, never fettling nor refting in

«' any kind of Government, as not knowing

** either how to enjoy liberty, or fupport

" fervitude" (tf).

The Englilh Conftitution has prevented

the pOllibility of misfortunes of this kind.

Not only, by diminifhing the power, or rather

the aftual exercife of the power, of the Peo-

ple {b)y and making them fhare in the

Legiflature only by their Reprefentatives,

the irrefiftible violence has been avoided of

thofe numerous and general Aflemblies,

v^hich, on whatever fide they throw their

weight, bear down every thing. Befides,

as the power of the People, when they have

any power and know how to ufe it, is at all

times really formidable, the Conftitution has

fet a counterpoife to it} and the Royal autho-

rity is this counterpoife. .

In order to render it equal to fuch a func-

tion, the Conftitution has, in the firft place, con-

(a) See the Hiftory of Florence, by Machiavel, L.III.

{h) We fhall fee in the fequel, that this diminution

of the exercife of the power of the People has been at-

tended with a great increafe of their liberty.
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ferred oij the King, as we have Icen before,

the exclufive prerogative oi' calling and dif-

miffing the legiflative Bodies, and of putting

a nega^tive on their refolutions.

Secondly, it has alfo placed on the fide of

the King the whole Executive power in the

Nation. .

•Laftly, in order to cfFe<5t ftill nearer an

equilibrium^ the Conftitution
,
has iavefted

the Man. whom it has m^de the fole Head

of the State, with all the perfonal privileges,

all the pomp, all the majefty, of which hu-

man dignities are capable. In the language

of the law, the King is Sovereign Lord, and

the people are his fubicds^^—he is univerfal

proprietor of the whole Kingdom;—he be-

llows all the dignities and places ;—and he is

not to be addreffed but with the expreffions

and outward ceremony of almoft oriental

liumility. Befides, his perfon is facred and

inviolable i and any attempt whatfoevcr,

againft it, is, in the eye of the law, a crime

equal to that of an attack againft the whole

State.

Jn a word, fince to have too exa(5lly com-

pleted the equilibrium between the power

of the People, and that of the Crown, would
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have been to facrifice the end to the means,

that is, to have endangered liberty tvith a

view to ftrengthen the Government, thef defi-

ciency which ought to remaini oti i\i6 Add

of tlie latter, has at leaft been in appearance

made up, by conferring on the King all

that fort of ftrength that may refult from

the opinion and reverence of the people;

and amidft the agitations which arc the

urfavoidable attendants of liberty, the Royal

power, like an anchor which refills both

by fts weight and the depth of its hold,

infures a falutary fteadinefs to the veflel of

the State.
;

- ^^-I^^^^'-^ '-^ -T^i'-^-

The greatnefs of the prerogative of the

King, by its thus procuring a great degfe6

of liability to the State in-general, has much

lefiened the poffibitity of the evils we have

delcribed before ; ic has even totally prevent-

ed them, by rendering it impofiible for

any Citizen even to rife to any dangerauf

greatnefs.

And to begin with an' advantage by whfch

the people eafily fuffer themfelves to be in-

fluenced, I mean that of birth, it is impofii-

ble for it to produce in England effeds in

any degree dangerous : for though there arc
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Lords who, befides their wealth, may alfd

boaft of an illuftriojs defcent, yet that ad-'

vantage, being expofed to a continual compa-

rifon wiih the fplendor of the Throne, dwindles

almoft to nothing •, and in the gradation

univerfally received of dignities and titles, that

of Sovereign Prince and King places him

who is inverted with it, out of all degree of

proportion.

The ceremonial of the Court of England

is even formed upon that principle. Thofc

perfons who are related to the King, have the

title of Princes of the blood, and, in that

quality, an indifputed pre-eminence over all

other perfons {a). Nay, the firft Men in the

Nation think it an honourable difl;in6tion to

themfelves to hold the different menial offices

in his Houftiold. If we therefore were

to fct afide the extenfivc and real power of

the King, as well as the numerous means he

poflefles of fatisfying the ambition and hopes

of individuals, and were to confider only the

Majcfty of his title, and that ftrength, founded

on public opinion, which rcfuks from it, we

(a) This, by Stat, of the 31ft of Hen. VIII. extend*

to the fon5, grandfons, brothers, uncle;, and nephews,
of the reigning King.
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iTiould find that advantage roconfiderabTif,' that

>to attempt to enter into a competition with

it, with the bare advantage of high birth,

which itfelf has no other foundation than

public opinion, and that too in i very fubor_

dinate degree, would be an attempt tompletely

extravagant.

If this difference h fo great as to be tho-

roughly fubmitted to, even by thofe perfons

whofe fituation might incline them to difown

iti much more does it influence the minds of

the people. And if, notwithftanding the Value

which every Englilhman ought to put upori

bimfelf as a Man, and a free Man, there were

any whofe eyes are fo tender as to be dazzled

by the appearance and the afms of a Loi'd,

they would be totally blinded when they came

to turn them towards the Royal Majefty.

The only Man therefore, who, to thofe who

are unacquainted with the Conftitution ofEng-

land, might at firft fight appear in a condition

to put the Government in danger, would be a

Man who, by the greatnefs oi his abilities and

public fervices, might have acquired in a high

degree the love of the people, and obtainied a

great influence in the Houfe of Conimons.

But how great foever this' ehthufiafm of

ihe public may be, barren applaufe is the only;

M
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fruit which the Man whom they favour can

expedl from it. He can hope neither for a

Di(5tatorIhip, nor a Confulfhip, nor in general

for any power under the fhelter of which

he may at once fafely unmafk that ambition

with which we might fuppofe him to be

afluated, or, if we fuppofe him to have been

hitherto free from any, grow infenfibly corrupt.

The only door which the Conftitution leaves

open to his ambition, of whatever kind ic

may be, is a place in theadminiftration during

the pleafure of the King. If, by the conti-

nuance of his fervices, and the prefervation

of his influence, he becomes able to aim

ftili higher, the only door which again opens

to him, is that of the Houfe of Lords.

But this advance of the favourite of the

people towards the eftablifhment of his great-

nefs, is a^t the fame time a great flep towards

the lofs of that power which might render

him formidable.

In the firft place, the People feeing that

he is become much lefs dependent on their

favour, begin, from that very moment, to

Jeflcn their attatchment to him. Seeing him

moreover diftinguilhed by privileges which

are the objeft of their jealou fy, I mean their

political jcaloufy, and member of a body
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whofe interefts are frequently, oppofite to

theirs, they immediately conclude that this

great and new dignity cannot have been ac-

quired but through a fecret agreement to

betray them. Their favourite, thus fuddenly

transformed, is going, they make no doubt,

to adopt a condufl iniircly contrary to that

\vhich hitherto has been the caufe of his ad-

vancement and high reputation, and in the

compafs of a few hours completely renounce

thofe principles which he has fo long and fo

loudly profefTed. In this certainly the People

are miftaken; but yet neither would they be

wrong, if they feared that a zeal jjitherto fo

vfarm, foconltant, I will even add, fo fincere,

when it concurred with, his private intereft,

would, by being thenceforth often in oppo-

fition to it, be gradually much abated. "•

Nor is this all •, the favourite of the people

does not even find in his new acquired dig-

nity, all the increafe of greatnefs and eclat

that might at firft be imagined.

Hitherto he was, it is true, only a private

individual ; but then he was the objedl in

which the whole Nation interefted themfclvesj

his adlions and difcouifes were f;;t forth in

all the public prints ; and he every where

met with applaufe and acclamation.

M 2
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Alt thefe tokens of public favour are, t

know, fometimts acquired very lightly; but

they never laft long, whatever people may

fay, unlefs real fervices are perforrned ; now,

the title of Benefaftor of the Nation, when

deferved and univerfally beftowed, is certainly

a very fine title, and which does nowife

require the afTiftance of outward pomp to fee

it off. Befides, though he was only a Mem-
ber of the SnfrrTSkR body of the Legiflature,

we muft obferve, he was thefirft ; and the word

JjrJ} is always a word of very great moment.

But now that he is made Lord, all his great-

nefs, which hitherto was indeterminate, be-

comes defined. By granting him privileges

cftabliihed and fixed by known laws, that

uncertainty is taken from his luftre which is of

fo much value in thofe things which depend

en imaginatron -, and his price falls, juft be-

caufc it is afcertained.

Befides, he is a I ,ord ; but then there are fe-

veral Men who poficfs but fmall abilities and

few eftimable qualifications, who alfo are

I^ordsi his lot is, neverthelcfs, to be feated"

among them; the law places him exadly on the

fame level with them j and all that is real in hi»

greatnefs, is thus loft in a crowd of dignities^

Jicreditary and conventional.

6
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And thefc are not the only lofTcs which the

favourite of the People is to.fuffer. Indepen-

dently of thofe great changes which he defcriea

at a diftance, he ftels around him alterations

DO lefs vifible, and ftiJ.l more painful.

Seated formerly in the AiTembly of the Re-

prefentatives of the People, his talents and con-

tinual fucccfs had foon raifed him above the le^

vel of his fellow Members, and, carried on by

the yivacity and warmth of thepublic favour,

thofe who might have been tempted to fee up

as his competitors, were reduced to filence, or

even became his fupporters.

Admitted now into an Afiembly of perfons

invefted with a perpetual and hereditary title,

h.e finds Men hitherto his fupcriors,—Men
who (ee with a jealous eye the eminent talents

of the bomo novus^ and who are firmly refolved,

that after having been the leading Man in the

Houfe of Commons^ he Ihall not be the iirft

in theirs.

In a word, the fuccefs of the favourite of

the People were brilliant, and even formida-

ble; but the Conftitution, in the very reward

it prepares for him, makes him find a kind of

Ollracifm. His advances were fudden, and his

<:ourfe rapid ; he was, if you pleafc, like a

fprren; ready to bear down every thing befong

Ms
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it; but then this torrent is compelled, by the

general arrangement of things, finally to throw

itfelf into a vaft rcfervoir, where it mingles,

and lofes its force and diredion.

I know it may be faid, that, in order to

avoid the fatal ftep which is to deprive him

of fo many advantages, the favourite of the

people ought to refufe the new dignity which

is offered to him, and wait for more important

fucccffes from his eloquence in -the Houle of

Commons, and his influence over the People.

Bnt thofe who give him this counfel, have

notfufficientlv examined it. Without doubr,

there are Men in England, who in their pre-

fcnt purfuic of a proje(5t which they think

cffenrial to the public good, would be capable

of rcfufing for a while a place which wculd

deprive their virtue of opportunities of exert-

ing itfelf, or might more or lefs endanger

it. But woe to him who fhould perfift ia

fuch a refufal, with any pernicious defign I

and who, in a Government where liberty is

eftablifhed on fo lo'.id and extenfive a bafis,

fhould endeavour to make the People believe

that their fate depends on the perfevering vir-

tue of a fingle Citizen. His ambitious views

being at laft difcovcrcd, (nor could it be long

before they would be fo) his obflinate refolu-
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tion to move out of the ordinary coiirfe of

things, would indicate aims, on his part, of

fuch an extraordinary nature, that all Men
whatever, who have any regard for their Coun-

try, would inftantly rile up from all parts to

oppofe him, and he muft fall, overwhelmed

with fo much ridicule, that it would be better

for him to fall from the Tarpeian rock {a).

In fine, even though we were to fuppofe

that the new Lord might, after his exalta-

tion, have preferved all his intereft with the

People, or, what would be no lefs difficult,

that any Lord whatever could, by dint of his

wealth and high birth, rival the fplendor of

the Crown itfelf, all thefe advantages, how

great foever we may fuppofe them,, a^ they

(«) The Reader will perhaps objeft, that ho Man in

England can polfibly entertain fuch views as thofe I have

fuppofed here : this is precifely what I intended to prove.

The effential advantage of the Englifh Government
above all thofe that have been called free, and which in

many refpeds were but apparently fo, is, that no perfon

in England can entertain fo much as a thought of his

ever rifing to the level of the Power charged with the

execution of the Laws. All Men in the State, what-

ever may be their rank, wealth, or influence, are tho-

roughly convinced, that they fhall (in reality as well as

in name) continue to be Suije^s ; and are thus compel-
led really to love, to defend, and to promote thofe laws

which fecure the liberty of the Subjeft. This obferva-

tion will be again infilled upon afterwards.

M 4 .
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would not of themfelves be able to confer oa

him the Icafl: executive authority, muft for ever

ren)ain mere fhowy unfubftantial advantages.

'Finding all the aftive powers in the State con-

centered in that very feat of power, which we

Tuppofc him inclined to attack, and there fe-

Ciircd by the moft formidable provifions, his

Influence muft always evaporate in ineffedual

wordsV and after having advanced himfelf, as

Swe fuppofe, to the v^ry foot of the Throne,

binding no branch of independent power which

he might appropriate to himfelf, and thus at

Jaft give a reality to his political importance, he

would foon fee it, however ^reat if might

have at firft appeared, decline and die away,

God forbid, however, that I fhould mean

thn the People of England are fo fatally tied

down to inadion, by the nature of their

Government, that they cannot, in times of

oppreflion, find means of appointing a Leader.

No; J only meant to fay that the laws of Eng-

land open no djor to thofe accumulations of

power, which have been the ruin ol' fo many

Republics ; that they offer to the ambitious no

pofilble means of taking advantage of the inad-

vertence, or even the gratitude, of the People,

y) make themfelves their Tyrants ; and that the
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public power, of which the King has been made

theexclufive depofitary, muft remain unlhaken

in his hands, lib long as things continue to keep

in their legal order*, which, it may be obferved^

4s a ftrong inducement to him conftantly

to endeavour to tnaintain them in it (a).

{a) There are feveral events, in the Englilh Hiftory,

which put jn a very ftrong light this idea of the ftabi-

iity which the power of the Crown gives to the State.

The firft is the facility with which the great Duke of

Marlborough, and his party at home, were removed

from their feveral employments. Hannibal, in circum-

iftances nearly fimitar, had continued the war, againft the

will of the Senate of Carthage: Ca:far had done the fama

in Gaul; and when at lall his commiffion was exprefsly

required from him, he marched his aripy to Rome, and

eftabliflied a military defpotifm. But the Duke, though

fiirrounded, as well as thofe Generals, by a viftorious

army, and by Allie? in conjunftions with whom he had
carried on fuch a fuccefsful war, did not even helitateto

deliver up his commiffion. He knew that all his foldi-

ers were infuperably prepoffelTed in favour of that Power

againft which he muft have revolted: he knew that the

fame prepofieffions were decply>rootcd in the minds of

ihe whole Nation, and that every thing among them
concurred to fupport that Power : he knew that

the very nature ol the claims he muft have fet up,,

would inftantly have made all his Officers and Captains

turn themfelves againft him, and, in ftiort, that in an

cnterprize of this nature, the arm of the fea he had to

repafs, was the fmalleft of the obflacles he would have

to encounter.

The other event I fhall mention here, is that of the Re-

\ olution of J 689. If the long eftabl iftied power of the

Crown had not beforehand prevented the people from
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CHAP. 11.

The SuhjeSl concluded.—The Executive power is

more eafil-j confined when U is one.

ANOTHER great advantage, and

which one would not at firft cxpeft,

in this unit-j of the public power in England,

—in this union, and, if I may fo cxprefs my-

felf, in this coacervation, of all the branches

of the Executive authority, is the greater fa-

cility it affords of reftraining it.

In thofe States where the execution of the

laws is intruded to fevcral different hands,

and to each with different titles and prero-

gatives, fuch divifion, and the changeablenefs

of" meafures which mud be the confequencc

of it, conftantly hide the true caufe of the

tvils cf the State: in the endlefs fludlua-

tion of things, no political principles have

lime to fettle among the People, and public

accuftoming themfelvcs to fix their eyes on fome parti-

cular Citizens, and in general had not prevented all

Men in the State from attaining any too confiderable

degree of power "and greatnefs, the expulfion of James

might have been followed by events iimilar to thofe

vrhich took place at Rome after ^he death of Caefar.
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misfortunes h^pp^fi; without" tVte leaving

behind ihem any ufefal leffon.

Sometimes military Tribunes, and at others,

Confuls, bear an abfolute fway ;—fometimes

Patricians ufurp every thing, and at othe'r

times, thofe who are called loobies (a)-,

—fometimes the People are opprefled by De-

cemvirs, arid at others, by Didators.

Tyranny, in fuch States, does "not always

beat down the fences that are fe| around ic

;

buc it leaps over them. "When men think it

confined to one place, it ftarts up again in

another ; - it mocks the efforts of the People

not becaufe it is invincible, but becaufe it is

unknown j—fiiz^d by the arm of a Hercules,

it efcapes with the changes of a Proreu^.

Buc the indivifibility of the Public power in

England has conrtantly kept the views and

efforts of the People directed to one and the

fame objeft ; and the permanence of that Power

{a) The capacity of being admitted to all places of

public truil, at Lift gained by the Plebeians, having

rendered ufelefs the old diftinftion between them and the

Patricians, a coalition was then effefted between the

great Plebeians, or Commoners, who got intp thefe

places, and the ancient Patricians : hence a new Clafs

of Me;n arofe, who were called Noblles and Nebilitas.

Thefe are the words by which Liv~y, after that period,

conftantly diftinguifhes thofe Men and families who

were at the head of the State.

5
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has alio given a permanence and a regularity

to the precautions they have taken to re^-

llrain it.

Conftantly turned towards that ancient for-

trefs, the Royal power, they have made it, for

feven centuries, the objed of their fear ; with

a watchful jealoufy they have confidered all its

parts—ihey haveobferved all its outlets—they

have even pierced the earth to explore its fe-

cret avenues, and fubterraneogs works.

'.United in their views by the greatnefs of

tkedanger, they regularly formed their attacks.

They eftablifhed their works, firft at a diftance;

then brought them fucceflively nearer •, and^

in (hort, raifed none but what fcrved after-

wards as a foundation or fupportto ptijers.

After the great Charter was eftablifhed, forty

fuccefTive confirmations ftrengthened it. The

A(5l called the Petition of Rigkty and that

pafTed in the fixteenth year of Charles the Firft,

then followed : fome years after, the Habeas

Corpus A6t was eftabliftied ; and the Bill of

Rights made at length its appearance. In fine,

whatever the circumftances may have been,

they always had, in their efforts, that inefti-

mable advantage of knowing with certainty

the general feat of the evils they had to defend

fhemfelvcs againft; and each calamity, eac|f
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particular eruption, by pointing out (bme

^eak place, has ever gained a new bulwark

ro Liberty. >

To fay all in three words; the Executive

power in England is formidable, but then it

is for ever the fame : its refources are vafl:^

but their nature is at length known : it has

been made the indivifible and inalienable at-

tribute of one psrfon alone, but then all

other perfons, of whatever rank or degree,

become really interefted to rellrain it within

its proper bounds.

CHAP. IIL

yi fecond Peculiarity.•--The Divifion of the Le-

giJJative Power,

TH E fecond peculiarity which England,

as an undivided State and a free State,

exhibits in its Co.nftitution, is the divifion of

its Legiflature. But, in order to make the

{a) This laft advantage of the greatnefs and Indlvi-

fibility of the Executive power, viz. " the obligation it

lays upon the greatefl; Men in the State, fincerely to

unite in a common caufe with the people, will be more

amply difcufled hereafter, when a more particular com-

parifon between the Englifh Government and the RjC-

publican form, (hall be offered to the Reader.
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reader more fenfible of ihe advantages of this

divifion, it is neceffary to defire him to attend

to the following confiderations.

It is, without doubr, abfolutely neceflary,

for fecuring the Conftitution of a State, to re-

ftrain the Executive power ; but it is flill more

nccefTary to reftrain the Legillative. What

the former can only do by fucceflive fteps (I

mean fubvert the laws) and through a longer

or (horter train of enterprizes, the latter does

in a moqienr. As its will alone can give being

to the laws, its will alone can alfo annihilate

them: and, if I may be permitted the exprcf-

fion,—the Legiflative power can change the

Conftitution, as God created the light.

In order therefore to infure ftability to the

Conftitution of a State, it is indifpenfably

neceflary to reftrain the Legiflative authority.

But here we muft obfcrvc a difference between

the Legiflative and Executive powers. The

latter may be confined, and even is the more

cafily fo, when undivided: the Legiflative,

on the contrary, in order to its being re-

ftrained, fliould abfolutely be divided. For,

whatever laws it may make to reftrain itfelf,

they never can be, relatively to it, any thing

more than Ample refolutions : as thofe bars

' which it might ere6t to ftop its own motions.
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muft then be within it, and reft upon it, they

can be no bars. In a word, the fame kind of

impofTibility is found, to fix the Legiflativc

power, when it is one^ which Archimedes ob-

jected againft his moving the Earth.

And fuch a divifion of the Legiflature not

only renders it poflible for it to be reftrained,

fince each of thofe parts into which it is

divided, can then ferve as a bar to the mo-

tions of the others ; but it even makes it to

be adlually reltrained. If it has been divided

into only tWo parts, it is probable that they

will net in all cafes unite, either for doings or

undoing :-^\i it has been divided into three

parts, the chance that no changes will be made,

is thereby greatly increafed.

Nay more; as a kind of point of honour

will naturally take place between thefe dif-

ferent parts of the Legiflature, they will there-

by be led to offer to each other only fuch pro-

pofitions as will at lead be plaufible ; and

all very prejudicial changes will thus be pre-

vented, as it were, before their birth.

If the Lcgiflative and Executive powers dif-

fer fo greatly with regard to the neceflity of

their being divided, in order to their being

reftrained, they differ no lefs with regard to the

other confequences arifmg from fuch divifion.
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The divifion of the Executfve power ne-

ceflarily introiuces adual oppofitions, even

violerrt ones, between the different parts into

which it has been divided ; and that part

which in the iffue fuceeds fo far as to abforb,

and unite it itfelf, all the others, immediately

fets itfelf above the laws. But i;ho(e oppofi-

tions which take place, and which the public

good requires fliould take place, between the

different parts of the Legiflature, never are

any thing more than oppofitions between con-

trary opinions and intentions ; all is tranfacted

in the regions of the underftandingv and the

only contention that arifes is wholly carried on

with thoft; inoffenfive weapons, aflents and

diflents, a^es and noes,

Befides, when one of thefe parts of the Le-

giflature is ^o iuccefsful as tb engage the orhers

to adopt its propolition, the refult is, that a

law takes place wiiich has in it a great proba-

bility of being good : when it happens to be

defeated, and fees its propofition rcjeded, the

worft that can refult fron: it, is, that a law is

not made at that time j and the lofs which

the State fuffers thereby, reaches no farther

than the temporary fettingafide of fome more

or lefs ufeful {peculation.

In a word, the refult of a divifion of the Ex-'
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ccutive power, is either a more or lefs fpeedy

tftablidiment of the right of the Jlrongejl, or

a continued ftate of war (a):—that of a divi-

fion of the Legiflative power, is either truth,

or general tranquillity.

The following maxim will therefore be

admitted. That the laws of a State may be

permanent, it is requifite that the Legiflative

power lliould be divided:—that they may
have weight, and continue in force, it is necef-

fary that the Executive power Ihould be one.

If the reader conceived ;iny doubt as to the

truth of the above obfervations, he need only

call his eyes on the hiftory of the proceedings

of the Englifli Lcgiflature down to our times,

to find a proof of them. He would be

furprized to fee how litde variation there has

been in the laws of this Country, efpecially

in the whole courfe of the laft century,

though, it is moft important to obferve, the

Legiflature has been, as it were, in a continual

[a] Every one knows the frequent hoftilities that took

place between the Roman Senate and the Tribunes. la

Swede there have been continual contentions between

the King and the Senate, in. which they have over-

powered each other, by turns. And in England, when
the Executive power became double, by the King al-

lowing the Parliament to have a perpetual and ind^en-

dent exiftence, a civil war almoft immediately followed.

N
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ftate of adion, and, no difpaflionate Man will

deny, has continually promoted the public

good. Nay, if we except the A<5t paffed under

"William III. by which it had been enafted,

that Parliaments fhould fit no longer than three

y£ars, and which was repealed by a fubfequent

Adl, under George I. which allowed them to

fit for feven years, we ihall not find that any

law, which can really be called Conftitutional,

and which has been enafted fince the Reftora-

don, has been changed afterwards.

Now, if we compare this fteadinefs of the

EnglifhGovernmentwith the continual fubver-

fionsof the Conftitutional laws of fome ancient

Republics, with the imprudence of Ibme of

the laws pafled in their a(remblies(a), and

with the ftill greater inconfidcratenefs with

which they fometimes repealed the moft fa-

lutary regulations, as it were the day after

they had been enaded,— if we call to mind

the extraordinary means lo which the I-e-

giflature of thefe Republics, at times fcnfible

how its very power was prejudicial to itfelf and

lo the State, was obliged to have recourfe, in

(^) The Athenians, among other laws, had enaftcd
one to forbid applying a certain part of the public re-

venues to any other ufe than the expcnces of the
Theatres and public Shows.
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order, if pofTible, to tie his own hands (tf),

we Ihall rernain convinced of the great ad-

vantages which attend the conftitution of the

Engli(h Legiflature(^).

<
, Nor has thisdivifion ofthe Englifli Legifla-

ture been attended (which is indeed a very for-

tunate circumftance) with any adtual divifion of

the Nation : each confticuent part of it pof-

feffes ftrength fufficient to infure refped to its

refolutions, yet no real divifion has been made

of the forces of the State. Only, a greater

proportional fliare of ail thofe diftinclions

which are calculated to gain the reverence of

the People, has been allot ed to thofe parts of

the Legiflature, which could not poflefs their

(a) In fome ancient Republics, when the Legiflature

wiflied to render a certain law permanent, and at the

fame time miftrufted their own future wifdom, they

added a claufe to it, which made it death to propofe the

revocation of it. Thofe who afterwards thought fuch

revocation neceffary to the public welfare, relying on

the mercy of the People, appeared in the public AiFem-

bly with a halter about their necks.

(^)We lliall perhaps haveoccaiion to obferve, hereafter,

that the true caufc of the equability of the operations of

the Englifli Legiflature, is theoppofition that happily

lakes place between the different views and interefts of

the fevcral bodies that compofe it ; a confideration this,

without which all poJitical inquiries are no more than

aiiy fpeculations, and which is the only one that caa

lead to ufeful pra^ical concluiions.

N 2
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confidence, in fo high a degree as the others;

and the inequalities in point of real flrength

between them, have been made up by the

magic of dignity.

Thus the King, who alone forms one part

of the Legiflature, has on his fide the ma-

jefly of the kingly title : the two Houfes

are, in appearance, no more than Councils

intirely dependent on him ; they are bound to

follow his pL-rfon; they only meet, as it

fecms, to advil'e him; and never add refs him

but in the molt folcmn and refpeclful man-

ner.

But as the Nobles, who form the fecond

order ©f the Legiflature, bear, in point of

.
both real weight and numbers, no proportion to

the body of the People (^), they have received

{a) It is for want of having duly confidercd this fub-

jeft, that Mr. Rouffeau exclaims, fomewhere, again!
thofe who, when they fpeak of General Eftates ofFrance,
** dare call the people, the /;&/></ Eftate." At Rome,
where all the order we mention was inverted,

—

where the/a/ces were laid dowh at the feet of the Peo-

ple,—and where the Tribunes, whofe funftion, like

thatofthe King of England, wastooppofe the eftablifli-

ment of the new laws, were only a fubordinate kind of
Magiftracy, many diforders followed. In Sweden, and
in Scotland, (before the union) faults of another kind
prevailed: in the former kingdom, for inftance, an
overgrown body of two thoufand Nobles frequently

over-ruled both King and People.
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as a compenfation, the advantage of perfonal

honours, and of an hereditary title.

Befides, the eftablifhed ceremonial gives to

their Affembly a great pre-eminence over that

of the Reprefcntatives of the People. They

are the upper Houfe, and the others are the

lower Houfe. They are in a more fpecial

manner confidcrcd as the King's Council, and

it is in the place where they aflemble that his

Throne is placed.

When the King comes to the Parliament, the

Commons are fent for, and make their appear-

ance at the bar of the Houfe of Lords. It

is moreover before the Lords, as before their

Judges, that the Commons bring their im-

peachments. When, after pafling a bill in

their own Houfe, they fend it to the Lords,

to defire their concurrence, they always order

a number of their own Members to accompany

it (^) •, whereas the Lords fend down tht?ir

bills to them, only by fome of the Afliftants

of their Houfe {b). When the nature of the

{a) The Speaker of the Houfe of Lords niuft come

down from his woolpack to receive the bills which the

Members of the Commons bring to their Houfe.

(<5) The twelves Judges, and the Mailers of Chan-

cery. There is alfo a ceremonial eftablifhed with regard

to the manner, and marks of refpedl, with which thofe

two of them, who are fent with a bill to the Commons,
are to deliver it.
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akerations which one of the two HouTes de-.

fires to make in a bill fent to it by the other,

renders a conference between them ncceffary,

the Deputies of the Commons to. the Com-

mittee which is then formed of Members of

both Houfes, are to remain uncovered.

Laftly, thofe bills which (in whichever of the

two Houfes they have originated) have been

agreed to by both, muft be depofited in the

Houfe of Lords, there to remain till the Royal

pleafure is fignified,

Befides, the Lords are Members of the Le-

giflature by vircue of a right inherent in their

perfons, anJ they are fuppofed to fit in Parlia-

ment on the^r own account, and for the fuD-

port of their own interefts. In confequencc

of this they have the privilege of giving their

votes by prcxies(a)\ and, when any of them

diflent from the refoluiions of their Houle,

they may enter a proteft againft them, con-

taining the reafons of their diflent. In a

word, as this part of the Legiflature is deftin-

ed frequently to balance the power of the Peo-

ple, what it could not receive in real ftrength,

it has received in outward fplendor and great-

(fl) The Commons have not that privilege, becaufe

they arc themkUts proxies for the People.—See Coke'j

Inft. iv. p. 41.
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nefs ; fo that, when it cannot refill by its

weight, it overawes by its apparent magnitude.

In fine, as thefe various prerogatives -by

which the component parts of the Legiflature

are thus made to balance each other, are all

intimately conne<5ted with the fortune of State,
,

andflourifh and deca.y according to the vicifli-

tudes of public profperity and adverfity, it will

follow that, though particular oppofuions may

atparticulartimestakeplaceamong thofe parts,

there never can arife any, when the general

v/elfare is really in queftion. And when, to

refolve the doubts that may arife in political

fpeculations of this kind, we call our eyes on

the debates of the two Houfes for a long fuc-

ceflion of years, and fee the nature of the

laws which have been propofed, of thofe which

have pafied, and of thofe which have been

rejeifled, as well as of the arguments that have

been urged on both fides, v/e (hall remain

convinced of the goodnefs of the principles on

^hich the Englifh LegiQature is formed.

N4
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CHAP. IV.

A third MiJantnge peruli.ir to the Englljh Go-

vaniment. ^he Bufmefs of propojirjg LawSy

lodged in the Hands of the People.

A Third circumftance which I propofe to

(how to be peculiar lo the Englifh

Government, is the manner in which the

offices oi the three componenc parts of the

Legiflatifre have been divided among them,

and regulated.

If the Reader will be pleafed to obft rvc, he

will find thai in mod of the ancient free States,

the (hare of the People in the bufinefs of Le-

giflation, was to apprpve, or reje(!;t, the pro-

pofitions which were made to them, and to ^^ive

tne final fandion to the laws. The function

of thofe Perfons, or in general thole Bodies,

who were intrulled with the Executive power,

was to prepare and frame the Laws, and then

to propofe them to the People : and, in a word,

they pofleflftd that branch of the Legiflative

power which may be called the initiativ,', that

is, the prerogaiive of putting that power in

adion (a).

{a) This power of previous confidering and approv-

irg fuch law< as were afterwards to be propounded to

3



OF ENGLAND. 185

This initiative, or exdufive right of pro-

pofirtg, in Legiflativeaflemblies, attributed to

the Magiflrates, is indeed very ufeful, and per-

haps even neceflary, in States of a republican

form, for giving a permanence to the laws, as

well as for preventing the difordcrs and ftrug-

gles for power which have been mentioned be-

fore; bur upon examination we fhall find that

this expedient is attended with inconveniences

of little lefs magnitude than the evils it is

meant to remedy.

Thefe Magiil rates, or Bodies, at fir ft indeed

the People, was, in the firft times of the Roman Re-

public, conftantly exercifed by the Senate : laws were

made, Populijiiffu., ex auiloritate Senatus. Even in cafes

of eledions, the previous approbation ^nd au^oritas of

the Senate, with regard to thofe perfons who were of-

fered to the fufFrages of the People, was required. Turn

enim non gerebat is magijiratum qui ceperat, Jt Patres

audores non erant fa£ii. Cic pr. Plancio, 3.

At Venice the Senate alfo exercifes powers of the fame

kind, with regard to the Grand Council or Affembly of

the Nobles. In the Canton of Bern, all propofitions rauft

be difcuffed in the little Council, which is ccmpofed of

twenty-feven Members, before they arc laid before the

Council of the tixio hundred^ in whom refides the fove-

reignty of the whole Canton. And in Geneva, the law

is, " that nothing ihall be treated in the General Council^

•* or AfTembly of the Citizens, which has not been pre-
** vioufly treated and approved in the Council of the

" fwojtundred-y and that nothing fhall be treated in the
*• t-wo hundred., which has not been previoufly treated

«* and approved in the Council of the t-iKenty-Jkju
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apply frequently to the Legiflaturc for a grant

of fuch branches of power as the-y dare not of

themfelves affume, or for the removal of fuch

obftacles to their growing authority as they

do not yet think it fafe for them peremptorily

to fet afide. But when their authority has

at laft gained a fufficient degree of extent

and ftability, as farther manifeftatations of

the will of the Legiflative power could

then only create obftrudions to the excrcife

of it, they begin to confider this Legiflative

power as an enemy whom they muft take

great care never to roufe. They confequently

convene the Affembly as feldom as they can,

"When they do it, they carefully avoid pro-

poiing any thing favourable to public liberty.

Soon they even intirely ceafe to convene the

AfTembly at all-, and the People, after thus

Jofing the power of legally affercing their

rights, are expofed to that which is the

higheft degree of political ruin, the Igfs of

even the remembrace of them ; unlefs fome

indireft means are found, by which they

may from time to time give life to their

dormant privileges; means which may be

found) and fuccced pretty well in fmall States,

where provifions can more eafily be made to

anfwer their intended ends, but in States
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of confiderable extent, have always been

found, in the event, to give rife to diforders

of the fanie kind with thofe which were at firft

intended to be prevented.

But as the capital principle of the Englifh

Conllitution totally differs from that which

forms the bafis of Republican Govern-

ments, fo is it capable of procuring to the

People advantages that are found to be unat-

tainable in the latter. It is the People in Eng-

land, or at lead thofe who reprcfent them,

who poffefs the initiative in Legiflation, that

is to fay, who perform the office of framing

laws, and propofing them. And among the

many circumftances in the Englifh Govern-

ment, which would appear intirely new to the

Politicians of antiquity, that of feeing the per-

fon intruded with the Executive power bear that

fhare in Legiflation which they looked upon as

being neceffarily the lot of the People, and the

People that which they thought the indifpenf-

able office, of its Magiftrates, would not cer-

tainly be the leaft occafion of their furprize.

I forefee that it will be objedled, that, as

the King of England has the power of dif-

folving, and even of not calling Parliaments,

he is hereby pofTeflTed of a prerogative which
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in fad is the fame with that which I "have juft

now reprefented as being fo dangerous.

To this I anfwer, that all circumftances

ought to combine together. Doubtlefs, if the

Crown had been under no kind of dependence'

whatever on the people, it would long fince

have exempted itfelf from the obligation of

calling their Reprefentatives together ; and the

Britifh Parliament, like th/ National Aflem-

blies of feveral other Kingdoms, would have

no exiftence but in Hlftory.

But, as we have above feen, the neceflities

of the State, and the wants of t;he Sovereign

himfelf, put him under a necefTity of having

frequently recourfe to his Parliament j and then

the difference may be feen between the prero-

gative of not calling an Aflembly, when power-

ful caufes neverthdefs render fuch meafure

neceflary, and the exclufive right, when an

AffembJy is convened, of propofing laws to it.

In the latter cafe, though a Prince, let us

even fuppofe, in order to fave appearances,

might condefcend to mention any thing be-

fides his own wants, it would be at mod to

propofe the giving up of fome branch of his

prerogative upon which he fet no value, or to

reform fuch abufes as his inclination does not

lead him to imitate; but he would be very
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careful not to touch any points which might

materially affed: his authority.

Befides, as all his conceffions would be

made, or appear to be made, of his own mo-

tion, and would in fome meafure feem to fpring

from the adivity of his zeal for the public wel-

fare, all that he might offer, though in fa6h

ever fo inconfiderable, would be feprefented

by him as grants of the moll important nature,

and for which he expeds the utmoft gra-

titude. Laftly, it would alfo be his province

to make reftridions and exceptions to laws

thus propofed by himfclf; he would alfo be

the perfon who was to chufe the words to ex-

prefs them, and it would not be reafonable to

exped that he would give himfelf any great

trouble to avoid all ambiguity {a).

{a) In the beginning of the exiftence of the Houfeof
Commons, bills were prefentcd to the King under the

form of Petitio)is, Thofe to which the King aflented,

were regiftered among the rolls of Parliament, with hi»

anfwer to them ; and at the end of each Parliament, the

Judges formed them into Statutes. Several abufes hav-

ing crept into that method of proceeding, it was or-

dained that the Judges fhould in future make the Sta-

tute before the end of every Seflion. Laftly, as even

that became, inprocefs of time, infufficient, theprcfent

method of framing bills was eftablifhed ; that is to fay,

both Houfes now frame the Statutes in the very form

and words in which they are to ftand when they have

received the Royal affcnt.
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But the Parliament of England is not, as

we faid before, bound down to wait paflively

and in filence for fuch laws as the Executive

power may condefcend to propofe to them.

At thp opening of every Seffion, they of

themfelves take into their hands the great

book of the State j they open all the pages

of it, and examine every article.

When they have difcovered abufes, they

proceed to enquire into their caufes:—when

thefe abufes arife from an open difregard of

the laws, they endeavour to ftrcngthen them;

when they proceed from their infuiEciency,

they remedy the evil by additional provi-

(ions (a).

Nor do they proceed with Icfs regularity

and freedom, in regard to that important ob-

jiX*) No popular Aflembly ever enjoyed the privilege

of darting, canvafling, and propofing new matter to

fuch a degree as the Englifh Commons. In France,

when their General Eflates were allowed to fit, their

remonjlrances were little regarded, and the particular

Eftates of the Provinces (Jare now hardly prefent any.

In Sweden, the Power of propofing new fubjedls was

lately lodged in an Aflembly, called the Secret Commit-

tee, compofed of Nobles, and a few of the Clergy ; and

is now poflcflcd by the King. In Scotland, until the

Unitn, all propofitions laid before the Parliament, were

made by the perfons called the Loriii of the ArtlcUs,

With regard to Ireland, all bills muft be prepared by

the King in his Prfvy Council, and to be laid before

2
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jeft, fubfidies. They are to be the fole Judges

of the quantity of them, as well as of the ways

and means of raifing them ; and they need not

come to any refolucion with regard to them,

till they fee the fafety of the Subjeft com-

pletely provided for. In a word, the making

of laws is not, in fuch an arrangement of

things, a gratuitous contraft, in which the

People are to take juft what is given them,

and as it is given them :— it is a contra^: in

which they buy and pay, and in which they

themfelves fettle the different conditions, and

furnifh the words to exprefs them.

The Englifh Parliament have given a ftill

greater extent to their advantges on fo im-

portant a fubjefl. They have not only

fecured to themfelves a right of propofing

lavyis an^ remedies, but they have alfo

their Parliament by the Lord Lieutenant, for their nC-

fent or diffent: only they are allowed to difcufs, among
them, what they call Hea^s of a bill, which the Lord
Lieutenant is deli red afterwards to tranfmit to the King,

who feleds out of them what claufes he thinks proper,

cr fets the whole afide; and is not expefted to* give, at

any time, any precife anfwcr to them. And in repub-

lican Governments, Magiftrates never are at reft till

they have intirely fecured to themfelves the important

privilege oi fropojtng \ nor does this follow merely from

their ambition; it is alfo a confeqiience of the fituation

they are in, from the principles of that mode ofGovern-

ment.
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prevailed on the Executive power to renounce*

all claim to do the fame. It is even a con-

ftant rule, that neither the King, nor his Privy

Council, can make any amendments to the

bills preferred by the two Houfes; but the

King i« merely to accep: or reje6l them : a pro-

vifion this, which, if we pay a little attention

to the fubjed, we (hall find to have been alfo

neccflary for completely fecuring the freedom

and regularity of their deliberations (tf).

I indeed confefs that it feems very natural,

in the modelling of a State, to intruft this

very important office of framing laws, tq

thofc perfons who may be fuppolcd to hive

before acquired experience and wifdom in the

(«) The King indeed at times fends meffages to either

Hoofc ; and nobody, I think, can wifh that no means

of intercourfe (hould exift between him and his Parlia-

ment: but thefe meflages are always exprefled iii ^tvy

general words; they are only made to defire the Houfe

to take certain fubjefts into their confideration ; no

particular articles or claufes are exprefled ; the Cbm-
mons are not to declare, at any fettled time, any fo;^

Icmn acceptation or rejeftion of the propofition made
by the King ; and, in fhort, the Houfe follows the

fame mode of proceeding, with refpeft to fuch meflages;

as they ufually do with regard to petitions prefented by

private individuals. Some Member makes a motion

upon the fubjeft exprefled in the King's meflage ; a bill

i» framed in the ufual way ; it may be dropt at every

ftage of it; and itjs never the propofal of the Crown,

but the motions of fome of their own Members, which

the Houfe difcuf$, and finally accept or reje^
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management iof ' pul^Uc affairs. But cventi

have unforcun^ately demonftrated, that public

employments and power improve the under-

ftanding of Men in a lefs degree than they

pervert their views ; and it has been found

in the iflue, that the effedt of a regulatioti

which, at firft fight, feems fo perfectly con-

fonant with prudence, is to confine the

People to a mere paffivc and defenfivc

fhare in Lcgiflation, and to deliver them up

to the continual enterprifes of thofe who, at

the fame time that they are under the greateCt

temptations to deceive them, polTefs themoft

powerful means of effedting iti h -ttrttW^rri

by If we caft our eyes on the Hiflory of the

tncient Governments, in thofe times when

theperfons entrufted with the Executive power

were Hill in a ftate of dependance on the

Legiflature, and confequently frequently obli-

ged to have recourfe to it, we Ihall fee al-

-moft continual inftancesof felfiih and inli-

dious laws propofed by them to the Affem*

.biies of the people.

-"'And thofe Men in whofe wifdom the Jaw

had at firft placed fo much confidence, be-

came, in the iflue, fo loft to all fenfe of

Ihame and duty, that when arguments were

found xa^.l^e ijiQ^Wngfi;jAi^i^i^a^i .{;1»;^U^^
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rceourfe to force ; th<Jifegiilativ© Aflcmblles

became fo many fields of battle, and their

-power, a real calamity.

I know very wclU however, that there afp

i«her important circumftances befides thofe

'i have juft mentioned, which w.Quid prtvca^

-diforders of this kind from taking pjj^cc in

EncrUnd. (a) But, on the other hand, let us

-caU to mind, that the perfon who, in England,

!»' invefted with the Executive authority,

^kes in himfclf the whole public power and

tnajefty. Let us reprcfent to ourfclves the

great and folc Magiftrate of the Nation,

prefling the acceptance of thofc laws which

^ %id propofcd, with a ^vehemence, fulted

te^fhd^ wftial importance of his. defigns,

with the warmth of Monarchical pride, which

tnuft meet with no rcfulal, and exerting for

thftt purpofe all his immenfe refources.

•Jfilt-was therefore a matter of indifpenfabl^

'neeeffity-, that things ihould be fettled in Eng-

ftndMn the maftner that they are. As the

moving fprlngs of the Executive power arc,

m the hands of the King, a kind of facred

'^ tpi-

'
.(a) I paitlciiljiJy mfan here, the circmnftance of the

People havirg^intirfly dflegatcd their power to their itepre-

fcntativet : the confe.i«eBce« of which Inftitution will bf

#i(bifiitdiii the next Chapter. . .
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poiver, in the hands of the two Houfes. The

King muft abftain from touching them, ia

the farrte manner as all the fubje(5^s of the

kingdom arc bound religioufly to fubmit to

his prerogatives. When he iits in Parlia-

ment, he has left, we may fay, his execu-

tive power without doors, and can only af»

fent or diflent. If the Crown had been al-

lowed to take an a(flive part in the bufinefs

of making laws, it would foon have ren-

dered ufelefs the other branches of the

Legillature.

Of lQaM a p. V.

'In Dobich an Inquiry is made, Whether it

would be an Jdvantage to public Liberty

that the Laws Jhould be enabled ly t}ic

"^'Voiesfjhe People at large.
•

^_^'^

B'U'T- k willbefaid, whatever may be
the wifdom of the Englilh Laws, how-

great foever their precautions may be with
regard to the fafety of the individual, the

People, as they do not exprefsly enaflthem,

cannot be looked upon as a free People. The
Author of thcSociWCcT^^ro^J? carries this opi-

O 2,



f^e THE CONSTITUTION
nion even farther: he fays, that, "though
*' the people of England think they are free,

/f they arc much millaken; they are fo only

^* during the cledlion of Members for Par^

^f liament ; fo foon as thefc are eledied, the

*^ People are Haves—they are nothing." (a)

,j. Before I anfwcr this objed:ion, I ihall oh-

.icrve that the word Liberty is one of thofc

^wJijich have been moft mifunderllood or mif-

.. Thus, at R<)me, where that chfs of Citi-

,zens who were really the Matters of the

State, were fenfible that a lawful regular au-

thority, once trufted to a fingle Ruler, would

"^iJt an end to their tyranny, tITey taught the

People to believey'that, provided thofc who

.cxercifcd a military power over them, and

overwhelmed them with infults and mifery,

ivcnt by the names of ConfuUs, Di^adcres,

Patrkiif ^obitesj in a word, by any other ap-

pellation than the horrid one of Rex^, thcv

:were free, and that fuch a valuable fituatj-

on muft be prcfervcd at the price of evc#y

^calamity.

cj: In the fame maimer, certain Writer? of the

tpm<5nt age, miilcd by- their inconfiderate

•JttiliiJTation of the Governments of ancient

'faf itt M, libuflVau'f to6t\ Contraft, chap X¥.



tim^si and, perhaps alfo by a defirc of prefent*

ing lively contrafts to what they call the dege-

nerate manners of our modern times, ihavc

cried up the governments of Sp»rta andRome,

as the only ones fit for us to imitate, in

their oi"Hnions, the only proper employment

of a free Citizen, is, to he either incejfmtly af-

fembledin theforum y or preparingfor war.—5*"

in^ valiant, inured to hardfhips, inflamed with an

ardent love of one's Countryy which is, after all,

nothing rnore than an ardent defire of injur-

fhg all Mankind for the fake of the Society

of which we are Members, and with an ardent

'love of glory, which is likcwife nothing more

than an ardent defire of committing Haughtcr

m order to make afterwards a boaft of it,

hive appeared to thefe Writers to be the only

focial qualifications worthy of our efteem, and

df the encouragement of law-givers. (<a) And
while, in order to fupport fuch opinions, ihey

have ufcd a profufion of exaggerated exprcf-

fions without any diftin(5l meaning, and per-

petually repeated, but without defining them,

the words daftardlinefs, corruption, greatnefs ^

(a) I have nfed the above cxpreflrons in ihe fame ftiife in

y'Jjjch.they vyere ufed in the ancient Commonweajihs, and

thejr dill are by moft of the Writers who dtfciibe their

Governments.

03
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foul, and iHrtuc, they have never once thought

of telling us the only thing that was worth

our knowing, which is, whether Men were

happy under thofe Governments which they

fo much exhorted us to imitate.

.- And while they thus mifapprehcnded the

-only rational defign of civil focieties, ihcy

miftook no Icfs the true end of the particular

inftitutions by which they were to be regu-r

lated. They were fatisfied when they faw

thq few who really governed every thing in

the State, at times perform the illufory cere-

mony of alVcmbling the body of the People,

that they might appear to confult them : and

the mere giving of votes, under any difad-

vantage in the manner of giving them, and

how much foever the law might be after-

wards neglefted that was thus pretended. to

have been made in common, has appeared to

them to be Liberty.

-^ But thofe Writers are in the right : a

Man who contributes by his vote to the

pafiing of a law, has himfelf made the law ;

in obeying it, he obeys himfelf; he there-

fore is free. A play on words, and no-

thing more. The individual who has voted

in a popular legiflative Affembly, has not

made the law that has paHed in it; he hj^s
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only tenm^'ateHV orTeem^^ cohfribur*
'

toW-cirds enadlingic, for his thoufandth,or even

ten thonfnndth, fliarc : he has had nooppor'^

tun'ity of' making his objearionsi ro the pro^

pofed law, or of canvafling ir, or of propof*

ing reftridlions to ir, and he has only been

allowed to exprefs hisaflentor diflent. M'hen

a' law pafles agreeably to his vote, it i*

not as'a .confequence of this his vote that

h^swill happens to take place; it is becaufc

a number of other Men have accidentally

thrown thcmfelves on the fame fide with

hirii : —when a law contrary to his intentions

is enaded, he muft neverthclcfs fubmit

to ir.

•' This is not all; for' though wc ihould

'fuppofe, that to give a vote is the eflcntial

conftituent of liberty, yet fuch liberty could

only be faid to lail: for a fingle moment, after

which it becomes neccflary to truft intirely to

the difcretion of other perfon^, that is, ac-

cording to this doftrine, to be no longer free.

it becomes ncceflary, for inftancc, for the

Citizen who has given his vote, to rely on the

honc% of thofc.who collc<fl: the fufFr^^cs ;

• and more than once have falfe declarations

been made of them.
J. .

• '

The Citizen muft a]fo truft to other per»

Qi
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fons for the execution of thofe things which

have been refolved upon in common : and

when the Aflembly Ihall have feparated, and

he Ihall find himfelf alone, iu the prefcncc

of the Men ivho arc inveiled with the pu-

blic power, of the Confuls, for inftance, or

of the Didtator, he will have but little fecu-

rity for the continuance of his liberty, if he

hjashonly that of having contributed by his

fuffrage towards enadting a law which they

are determined to negleft.

What then is Liberty ? Liberty, I would

anfwcr, fo. far as it is pofTible for it to exifl

in a Society of Beings whofe intercfts arc

almoft perpetually oppofed to each other,

confifts in this, that, e-L^ery Man, while he re-

fpe^s the per/ons of others, and allows them

quietly to enjoy the produce cf their indufiry,

ie certain himfelf likrjDife to enjoy the pro-

duce of his o-ULU indufiry, arui that his per-

fen he alfo fecure. But to contribute by

bne's fuffrage to procure thefe advantages

to the Community,—to have a Ihare in clla-

bliihing that order, that general arrangement

of things, by means of which an indivi-

dual, loft as it were in the croud, is effcdlual-

ly proteftcd,— to lay down the rules to be ob-

fcrved by thofe who, being invcftcd with s^



..cotifiderablc power,.aFC charged with the dc-
j

bfcnce of: individuals, and provide that they >

bibould never tranfgrefs them, — thefe arc

lundtions, arc adts, of Government, but not

conitituent parts of Liberty. ,|;

c . To exprefs the whole in two words :, to

-ijconcur by one's fuffrage in enadtiug laws, ij,

.^rto enjoy a ihare, whatever itmay be^ of Pow^r:

8i4o..liye in a flatc where the laws are equal

y^for all, and fure to be executed, (whatever

may be the means by which thefe adyantaget,

^re attained) is to be free. ,»

fii::^^ it fo ; we grant that to give one'? fuf-,

-lifrage is not liberty itfelf, but only a mean*

of procuring it, and a means which may de-.

generate into mere form; we grant alfo, that

Viit is poffible that other expedients might be

..rfound for that purpofe, and that, for a Man
to decide that a State with whofeGovernment

- and interior adminiftration he is unacquaint-

, t"^ ed, is a State in which the People are JIavcs,

''Tafc nothing) merely becaufe the Comitia of an-

cient Rome are no longer to be met with

in , it, is a ibmcwhat precipitate decifion.

V But ftill we muft continue to think that li-

berty would be much more compleat, if the

People at large were exprefsly called upon to

give their opinion concerning the particular
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provifions by which it is to be fccurcd, and
that the Englifh laws, for inftance, if they

were made by the fuftrages of all, would be

wifcr, more equitable, and above all, more
likely to be executed. To this objc<ftion,

which is certainly fpecious, I Ihall endeavour

to give an anfwer.

If, in the firft formation of a civil Society,

the only care to be taken was that of efta-

blifhing,once for all, the feveral duties which
every individual owes to others, and to the

State,—if thofe who are intrufted with the

care of procuring the performance of thefc

duties, had neither any ambition, nor any

other private paffions, which fuch employ-
ment might put in motion, and furnifh the

mcarts of gratifying, in a word, if looking

upon their fund^ion as a mere talk of duty,

they never were tempted to deviate from the

Intentions of thofe who had appointed them,
I confcfs that in fuch a cafe, there might be
no inconvenience in altowing every indivi-

dual to have a lliare in the government of
the community of which he is a member; or

'rather, f ought to fay, in fuch a Society, and
\imong fuch Beings, there would be no occa-

^^on for any Government.

But ex^crieuccjcaches us that many more
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precautions, irtdeed, are ncceffary to oblige

Men to be juft towards each other : nay, the

very firft expedients that may be cxpedbcd to

conduce to fuch an end, fupply the mod
fruitful fourceof the evils which are propofed

to be prevented. Thofe laws which were

intended to be equal for all, arc foon warped

to the private convenience of thofe who have

been made the adminiftrators of them j—in-

ftituted at firft for the protection of all, they

foon are made only to defend theufurpations

of a few; and as the People continue to re-

fpeft them, while thofe to whofc guardian^

fliip iJiey were intrufted make little account

of them, they at length have no other efFe*5l

than that of fupplying the wantof real ftrength

in thofe few who have contrived to place

themfelves at the head of the community,

and ofrendering regular and free from danger

the .tyranny of the fmaller number over the

greater.

To remedy, therefore, evils which thus

have a tendency to refult from the very na-

ture of things,—to oblige thofe who are in a

manner Mafters of the law, to conform

themfelves to it,—to render ineffectual the fi-

lent, powerful, and ever aftive confpiracy

jpf thofe who govern, requires a. degree of
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knowledge, and a fpirit of perfevcrance,

whidi are not to be cxpcd:ed from the multi-

tude.

The greater part of thofe who compofe

this mukirudc, taken up with the oareof pro-

viding for their fubfiftence, have neither fuf-

ficienc leifure, nor even, in confcquencc of

their more imperfc<ft education, the degree

of information requifite for fundions of this

kind. Nature, bcfides, who is fparing of

her gifts, has beftowed upon only a few Men
an underftanding capable of the complicated

refearches of Legiflation ; and, as a fick Man
trufts to his Phyfician, a Qient to his Lawyer,

fo the greater number of the Citizens muft

trull to thofe who have more abilities than

themfclves for the execution of thingswhich,

at the fame time that they fo marcrially

concern tlicm, require fo many qualifications

to perform them with- any degree of fuffi-

ciency.

To thefe confidcra'tions, of theinfelvcs fo

material, another muft he added, which i*,

if pofiiblcjofflill greater weight. Thisis, thdt

^he multitude, in confequence of their very

being a multitude, ard incapable of coming
ta any mature refdlution.

Thofe who cojupofc a popular Affembjf,
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arc not a(5tuated, in the courfc of. their deli-

berations, by any clear and preCife view of

any prefent or perfonal intcreft. As they fee

themfelves loft, as it were, in the croud of

thofe who are called upontoexercife ihefainl;

fund^ion with themfelves,—as they know that

their particular votes will make no change ia

the public refolution, and that, to whatever

fide they niay incline, the general refult will

neverthelefs be the fame, they do not under-

take to inquire how far the things propofed

to them agree with the whole of the laws

already in being, or with the prefent circum-

.ftances of the State, becaufc Men will not

.enter upon a laborious tafk, when they know

that it will notanfwer any purpofe. .• uui

.^ It. is, however, with difpofitions of this

kind, and each relying on all, that the Af-

fcmbly of th? People meets. But as: very

few among them have previoufly conlidered

the fubjeOis on which they are called to de-

termine, very few carry along with them any

.opinion or inclination, or at leaft any .in-

clination of their own, and to which they

arc fcfolved to adhere. As however it is nc-

cpfT^ry at la{| to come to fome refolution,

the major part of them, are determined by

reafons which they would blufii to pay any
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regard to, on much lefs lerious occafions.

An unufual fight, a change of the ordinary

y\acc of the Aflembly, a fudden difturbance,

a rumour, are, aniidft the general want ofi
fpirit of d^cifion, the Jufficiens ratioof the de-

termination of the greateft part
; (a) and

from this affemblage of feparate wills thus

formed haftily and without refleftion, a gene-

ial will refults, which is alfo void of re*-

fiedtion.

If, amidft thefe difadvantages, the Affembly
were left to themfclves, and no body had an

intereft to lead them into error, the eyil,

though very great, would not however be
«^trcrae, becaufe fuch an affembly nevct
being called but to determine upon an affir-

mative or a negative, that is, never having
but two cafes to choofe between, there

would be an equal chance for their choo-
fing cither; and it might be hoped that

at every other turn they would take the

right fide.-

But the combination of thofe who fhare

(a) Every one knowi of how much importance it was in

the Roman commonwealth to affemble the People, rather in

one p!ace than another. In ordtr to change intirely th6 hl-
ture of their refolutions, it was often fufficient to ktde froib

them, or let them fee, the Capitol.
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tither^in' fli^ cxefcifc ©f the public Power,

or in its advantages, do not allow themfelves

to fit down in ina6;ion. They wake, while

the People Heep. Intirely taken up with the

thoughts of their own power, they live but

to increafe it» Deeply verfed in the maaago

ment of public bufinefs, they fee at once ail

'the poflible confequences of meafures. And
as they have the exclufive diredtion of the

fprings of Government, they give rife, at

'their pleafure, to every incident that may
"influence the minds of a multitude who arc

not on their guard, and who wait for fome

event or other that may finally determine

'
It IS they who convene the AfTembly, and

. dilfolve it ; it is they who offer propofitions

"to it, and harangue. Ever adivc in turn-

ing to their advantage every circumftancc

tbaf happens, they equally avail themfelves

of the traftablenefs of the People during pu-

/blic calamities, dnd its heedleffnefs in times

of
,

prpfperity, When things take a diffe-

^Tent turn from what they expedled, they

cHfttlfrfs'thC" Affem.bly. By preCcnting to it

YHJa^gprop'ofitions at ondcj and which arc to

•be. voted upon in the lump, they hide what

IS deftincd to promote tiicij;.,prix3%?YJ;?lV^^»

4 '1.1' .jiT -^58 .'/'ij ;-iv'.i/Ai»' V.
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or give a colour to it by joining it tvith

things which they know will take hold of

the minds of the People, (a) By prefcntiirg

in their fpceches, arguments and fa6ls which -

Men have no time to examine, they le^d'

-the People into groG,and yet decifivc errors;

'and the common-places of rhetoric, fupportcd

l)y' their perfonal influence, ever enable theqa

to draw to their fide the majority of votes.

On the other hand, the few, ^for.theiit^

arc after all fome) who, having meditated

on the propofed queftion, fee the confequen-

ces of the decifive ftcp which is jufl going to

be taken, being loft in the croud, cannfl|:^

make their feeble voices to be heard in tliCi

'midft of the univerfal noife and confufionf-

They have it no more in their power to ftop

the general motion, than a Man in the midft

of an army on a march, has it in his pow«f«

to avoid marching.' ^In the mean time, the

fi«^ it was thus the Senate, at Rome, atribured to trfclf

Ibt powelr of laying tittt. They promifed in the time of

the war againft the Veiertes, to give a pay to fuch Ciiireoa

a$ would inlilt ; and to that end they eltablilhcd a tribut<^.

The people folely taken up with the ide« of not |omg: to

«»ar at tlieir own expence, were trinrported with fo much

joy, that they crooded at the door of the Senate, laying hold

of the hands of the Senators, called them their Fathers.

—

MMf

unquam accrptum aplebe tantogaudxloraditur : fncurfum ftaque

Curiofte/e, prhenfatafque extuntiMtn munur, faires vere

appallatos, &ff. See Tit. Liv.' L. i».
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jl^eople are giving their fufTrages ; a majority

appears in favour of the propofal ; it is finally

proclaimed as the general will of all ; and it is

atbottorh nothing more than the effe<ft of the

artifices of a few defigning Men who areexult*^

ing among themfclves. (a)

{a) I might conHim all thefe things by numberlefs inftan*^

ces from ancient Hiftory ; but, if I am taiy be allowed, iii

this cafe, to draw examples from ihy own Country, & cele'-^

hrare domeJJica fd'Sat I <hall relate fails which will be no left

to the purpofe. In Geneva, in the year 1707, a law was

enabled, that a General AfTembly of the People fhould Be held

every five years, to treat of the affairs of the Republic ; but

the Magiftrates, who dreaded thefe Alfemblies, foon dbtainec!

from the Citizens themfelves the repeal of the law j and

the fiift refolution of the People, in the'firftof thefe pieriodi-

cal Affcmblies (in the year 17n) was' to abolifh them fdr
*

ever. The profound fecrecy with which the Magiilrates pre-

pared their propofal to the Citizens on that fubje^t, and thfa

fddden manner in which the latter, when aflembled, werS .

acquainted with it, and made to give their votes upon if, have

indeed accounted but imperfeflly for this ftrange determination

of the People : and the confternation which feized the whdle

Affembly when the refult of the fuffrages was proclaimed, has

confirmed many in the opinion, that fome unfair means had

been ufcd. The whole tranfaftion has been kept fedret to

this day ; but the common opinion on this fubjef^, which lias

adopted by M. Rouf&au in his Litres de la MoJiiagne, is th.'s j

the Magiitrates, it is faid, had privately inftrufted the Secre-

taries in whofe ears the Citizens were to 'ivhifper their fif-

frages : when a Citizen faid, approbation, be was undeffldodi

to iipprove the propofal of the Magiilrates; wh6n he faid|

rtj^ion^.hew^t underrtood to rejeiSl ihe periodical Ajjembliss.

In the year 1738, the (Jitizeni enaclcd at once into lavr$ t



vJfi Jiword, tlxofc who are acquainted witU

R-cpublican Governments, and in general, who
Hj^aW the manner in which, affairs arc tranf-

ackedintncrmsrcHis Afleaiblies,,; will not fcru-

p|6 to ^a0irm, ^hat the few who. are united

together, who take an aftive part in public

aflijirs, and whofe (tation makes them con-

fpicuous, have {uch an advantage over the

many who turn their eyes towards them, and

'are withdut imion among themfclves, that,

cv£ji with a mlddlinj^ degree of fkill, they

I'mall Code of fort^- four Articiss, liy one'fingle Hnfofwhidi

4hcy bound themfclves for ever to eleft the four Syndics (the

Chi«fi of the Council of the twenty-five) in the fame Coaa>

^il, wlicreas they were before free in their choice. They at

that time fufFcred alio the word approved to be flipped into

the law mentioned in the Note (a) p.i8j,which was tranfcrib-

ed from a former Code ; the confequence of which was to

render the Magiftrstes abfolute makers of the Legillatnrew

The Ciiizenihad thus been fucceflively Gripped of all (bcir

foliticcd rights, and had little more left to them than' the

pjeafure of bting called a Sovereign AJfembfyy when they met

(which idea, it muft be confeflTcd, prefcrved among them a

^. fpiritof refiftance which it would have been dangerous for

'^the Magiftrateg to provoke too far) and the power of at leift

refujing to elefl the four Syndics. Upon this privilege the Ci-

tizens have, a few years ago, made their laft lland : and a

fmgular coniunf\ ion of circumftances having happened at iJie

y fame time, to raife and preferve among them, during three

years, an »incommon fpirit of umon and perfeverance, they

iave in the iffoe fuccecdcd in a great meafure to repair die

f injuries which they had been made to do to themfclves, for

thefelaft two hundr«d years and mbfe;^
<' '

'



jfifcah at ail times direft, at their pleafure^

*<he general refolutions ;—th&t, as a confc-

<}uence of the very nature of things, thecc

is no propofi^l, hptyevef abfurd, to which

. a numerous flflTejul^ly -^fMen may not, at

-dne time or other, be brought to affent ;—and
that laws would be wifer, and more likely to

procure the advantage of all, if they were to

be made by drawing of lots, or calling dice>

than' by thp fuft rages of a multitudei

n CHAPTER VI.

ft

'

i_
Advantages that accrue to the Pedple front dp*

,^i y.i » V n ; J ; i 'peiniiug Reprefentativesi

i.3r TQW then mall the People remedy' tne

__ difadvantages tbat Jieceflairily attend

ItJ^ejr/iij^uatron ? tipw Ihall they refiiff |"hc

ii phalanx of thofe whp haVe.erigrofleU to them**

felyes,ail the honours^., dignities^ iah^dpow,er^

^^[i^^He 'State f .r,' , ,. a'i^'',rl
,y It will be by empIoyTng^ot th^if defence

f the fame means by which their adverfaries

^ar,i^^ 9n their. attacks.r^It will be by ufing thef'

i;"ame .w^a^ops ^s they dp, di6 fame drder* the

fame,kind of difcipline,^_;_.^^^.,
zzdC rrny
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eafityumted ;—a fmati niinibtr'hiuft therefore

be dppofed to them, that a like union may

alfo be obtained. It is becaufc they arc a

fmall number,that they can deliberate on every

occurrence, and never come to any refolu-

tions but fuch as arc maturely weighed

—

it is becaufc they are few that they can have

forms which continually ferve them for ge-

neral ftandards to refort to, approved maxims

to which they invariably adhere, and plans

which they never lofe fight of. Here there-

fore, I repeat it, oppofe to them a fmall

number, and you will obtain the like ad-

vantages.

Bcfides,.. thofe who govern, as a farther con-

fcquence of their being few, have a more

confiderable fhare, confequently feel a deeper

concern In the fuccefs, whatever it may be,

of their enterprizcs. As they ufually profefs

a contempt for their adverfaries, and are 2C

all times aif^ing an offenfive part againft them,

they impofe on themfelves an obligation of

conquering. They, in (hort, who are all

alive from the moft powerful incentives, and

aim at gaining new advantages, have to do

with a multitude, who, wanting only to pre-

ferve what they already poflcfs, are unavoid-

ably liable 10 long intervals of inactivity aad
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fupincnefs. But the People, by appointing

Reprefentatives, immediately gain to their

caufe that advantageous adlivity .which they

before flood in need of to put them on a

par with their advcrfaries ; and thofe paffionj

become excited in their defenders, by which

they themfelves cannot poffibly be actuated,

Exclufively charged with the care of pub-

lic liberty, the Reprefentatives of the Peo-

ple will be animated by a fenfe of the great*

nefs of the concerns with which they are

intrufled. Diftinguiihed from the bulk of the

Nation, and forming among themfelves a fe-

parate AiTembly, they will aflcrt the rights of

which they have been made the Guardians,

with all that warmth which the efprit de corps

IS ufed to infpire. {a) Placed on an elevated

thei^tre, they will endeavour to render them--

felv(js ftiil more confpicuous ; and the art and

anijbitious activity of thofe who govern, will

now be encountered by the vivacity and per-

feverance of opponents a<ftuatcd by the love of

glory.

.L^ftly, as.Jb? Reprefentatives of the People

la) Ifit>iadriot Be'erl for an incentive of this kind, the

Englifli Commons would not have vindicated their right of

taxation with fo much v.igilance as they have done, againft

aU enterprizes, often |>erhaps involuntary, of the Lordi.

P3
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l/vill naturally be feledtcd from among thofe

Qitizens who are moft favoured by fortune,

^n^wIU have confequcntly much to preferve,

they will, even in the fnidil of quiet times,

Jcecp a watchful eye on the motions of Power,

yVs the advantages they pofi'efs will naturally

create a kind of rivalfliip between them and

thofe who govern, the jealoufy which they

willconceivc againft the latter, will give then^

atj eXquifite degree of feniibility on every

increafe of their authority. Like thofe de-

licate inftruments which difcover the opera-?

tions of Nature, while they are yet imper-

fceptible to our fenfes, tbey will warn the

people of thofe things which of themfelves

they never fee but when it is too late ; and

their greater proportional ihare, whether of

real riches, or of thofe which lie in the opi^j

nions of Men, will make them, if I may fq

exprefs myfelf, the barometers that will dif*

cover, in its firft beginning, every tendency

to a change in the Conftitution. (a)

(a) All the above reafoning effentially requites, that th«

^eprefcntatives of ihe People lioiild be complciiiy united in

^ntcreft with the People. W? <h»ll foon fee that this xinion

^efllly ohtai'ns in the Englifh Copttitution, a^titm:!)' |>e<^^)le(^

l))f ruajter piece of it.
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'^^' CHAP. VII.
'^

The SuhjeSi continued—The Advantages tBat

accrue to the Veoph from their appointing

Reprefentatives, are very incGnfideraUe^ un^

kfs they alfo intlrely tri^ their Legijlative

Aithority U) them*
"^ ' ""'

THE obfervations made in the prece^

ding Chapter are fo obvious, that the

People themfelves, in popular Governments,

have always been fenfible of the truth of

them,and never thought it poffibleto remedy,

by themfelves alone, the difadvantages ,ne-

ceflarily attending their iituation. Whenever

theoppreffionsoftheirMagiftrateshave forced

them to refort to fome uncommon exertion of

their legal powers, they have immediately put

themfelves under the direction of thofe few

Men who had been inftrumental in iiiform*

ing and encouraging them ; and when the

nature of the circumftances has required any

flcigrec of firmn^fs and perfcverance in their

conduft, they never have' been able to attain

the ends they propofed to themfelves, but by

means of the moft implicit deference to thofc

J^eaders whom they had thus appointed.

JP 4
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But as thcfe Leaders, thus haftily chofcn;

jy:e eafily jatimidat^pl by tl^e cqntinual dif.

playwhich is made before them of the ter^ora.

qf Power, as that unlimitcdconfidcnge whiclj:

^he People nqw rcpofe in thern, only takofi

place when public liberty is in the utmoft

danger, and caqnot be kept up qthervyife.

than by an extraordinary conjunftion of cir^.^

cumftances, and in which thofe who goveriiij

feldonfi fuffer themfelves to be caught mor^^

than once, the People have ponftantly fought^,

to avail themfelves of the Ihort intervals o^,

fuperiority which the chance of events had git

yen them, for rendering durable thofe advan;^-,

tages which they knew would, of themfclvcS|»

be but tranfitqry, and forgetting fomeperfon^-,

appointedjwhofe peculiar office it fhould be to

protect th(?m, and whom the Conftitutior;

ihould thenccforwards recognizet It is thusi

that the People of Laced^mon obtained thek ^

Ephori, andthatof RonQC, theirTrlbunes, ',, -^

We grant this, will it be faid j but thq^^

Roman People never allqwed their Tribunc.^^^

$G conclude any /king d^nitiv^ly ; they, oi^

th« contrary, refcrved totheqifelves the right

^iiratifying (a) any refolutions the latter fhouM

lakCt But this, I anfwerjW a§ the very circuQV5£-4

^^) Sec HQuOlau's Social Contrail.
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ftance that rendered this infiitytion of Tri-

bunes totally ineffedlual in the event. Tho
People thus wanting to interfere with their own

opinions, in the refolutions of thofe on whom
they had, in their wifdom, determined intifely

to rely, and endeavouring to fettle with aa

hundred thoufand votes, things which would

have been fettled equally well by the votes of

their advifers, defeated in the iflue every bene-

ficial end of their former provifions ; and

while they meant to preferve an appearance

of their fovereignty, (a chimerical appearance,

fince it was under the direction of others that

they intended to vote) they fell back into

all thofe inconveniences which we have be-

fore mentioned.

The Senators, the Confuls, the Di(^ators/-

and the other great Men in the Republic, ^

whom the People were prudent enough tp"

fear, and limple enough to believe, continue^

flill to mix with them, and play off theif

politicarartifices. They continued to make

fpcech'ies to them,' (fl)^nd flill availed them-

f;«Jl. Valerigs lyiaximu^ relates, that the Tributes of thf

peoole having ofipered to propofe fome regulations ir. regard

tp the price of cwri," irj"a"time of gi-ca't fcarcfty, Scipio N3^-

||ca *irtv nilcd tlie Aflenibly mcrel}' by laying* " Silence

*f Rotnai.s
J

I know better than you wliat is expeJient foy

V thf ^epublip,'''\Vhich words wtie iio fooner he^^t^ bljf
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feUcs of their privilege of changing at their

fleafure the place and form of the public

meetings* When they did not find it poffible

by fiich means to dired: the refolutions of the

AflemblieSjthey'pretcndcd that the omens were

not favourable, and under this pretext, or o-

thersof the fame kind they diflblvedthem. (a)

And the Tribunes, when they had fucceeded

fo far as to effedt an union among themfclves^

thuswercobligcd to fubmit to the mortification

of feeing thofe projects which they had purfued

with infinite labour, and even through the

greateft dangers, irrecoverably defeated by (ia^

fnoft defpicable artifices. ---i,
'

• 4Vhen, at other times, they iaw that a

confederacy was carrying on with uncommon
warmth againft them, and dcfpaired of (uc-

*'^ People, than they fliewed by a filence foil of vene-

*• lation, that they were more afFcftcd by his authority, than

" by the ntceflity of proriding for their own fubfiftence."—

•

^aeete, qutt/o, Sluirites, Plus enim ego quam inf qmd, ret'

public* expeJiat iutelligo. ^d voce audita, omnef fleno ve-

ncrationts /ileutiOf ffiajorem ejus autoritatis quam alimentoru.il

fuorum curam egerunt.
'

(a) ^id eaim majus ejl, fidejure Augurum quttrimus,

lavs *rully, who himfeir was an Augur, and a Senator into

flie baigain, quam po(fe a fummis imperils & fummis poteflu'

ixbus Comiliatus Gf ConcUia, vel ivfiiufa dimittere, 'uel ka-

bitdrelcihdcre ! Siuid gravius, quam rem fufceptamdiriniif Jf

iinui Auiur h\>\\ju (id clt, alium diem) dixerit

!

—8ec> De

fcc^-ib. iib.'II'. i t».
•'"'* '' '
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<*eeding by employing expedients of the'

above kind, or were afraid of diminifhihg'

their efficacy by a too frequent ufe of them,

they betook thcmfelves to other ftratagems.

They then confcred on the Confuls, by tho'

TTieans of a Ihort form of words for thfe oc^

cafion, (a) an abfolute power over the live?

of the Citizens, or even appointed a Didta-

ror. The People, at the fight of the Stat#

mafquerade which was difplayed before them,

v^rere fure to fink into a ftate of confterna-

tion ; and tl^e Tribunes, however clearly

they might fee through the artifice, alfo trem-

bled in their turn, when they thus behelcl

themfelves left without defenders, {b)

At other times, they brought falfe accufa^.

tions again ft the Tribunes before the Affem^

bly itfelf ; or, by privately llandering therr>

to the people, they totally deprived them of

their confidence. It was through artifices o^

this kind that the People were brought to be-

Jioldjwithout concern, the murder of Tiberius"

(a) ri(ieft Cpnful ne quid ^etriptenti Refpublica capiat,

(b) " The Tribnnes of the People," fays Livy, whq

was a great admirer of the Ariftocraiical power, ' ?nd »he

•• People themfelves, durft neither lift up their eyes, nor eve^

?' mutter, in the prcfence of the Diflator," Nee ad-vinui

piSlatoriam f^im, aut Tribimi fhbis, aut iffa Pkbs, aUcUcre

fcufos, {lUt i>if((rft fi^dfba^t^—iee Tit. Liv. I.-
yi. § 16,
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Gracchus, the only Roman that was a real

patriot,—the only one who truly loved

the People. It was alfo in the fame

manner that Caius, who was not deterred

by his brother's fate, from purfuing the fame

plan of condudb, was in the end fo entirely

forfaken by the people, that nobody could

be found among them who wo uld even lend

him a horfe to fly from the fury of the No'

bles ; and he was at laft compelled to lay*'

violent hands upon himfelf, while he in»

voked the wrath of the Gods on his incon-

Hant fellow-Citizens.

At other times, they raifed diviiions among

the People. Formidable combinations mani-

fcfted themfelves, on a fudden, at the eve of

important tranfa(5tions ; and all moderate

Men avoided attending Aflemblies, whetc
'

they faw that all was to be tumult and con*

fufion.

In fine, that nothing might be wanting toi"

the infolence with which they treated the

Aflemblies of the People, they fometimes-;i

falfified the declarations of the number of the
"^

votes ; they even once went, fo far s^ to c^^ry'^r;

off the urns into which the Citizens were to- -

throw their fuflrages. (a) * •"'-^ ?'^'^ •" ^'^'^x ^ vv.-.

(it) The readjer with- reirp«fl to^l'tlie*fto"fe oWirT^^*-'*
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CHAPTER VIII.

The Subje^ concluded,—tffe^s that have refulfedl^r.

in the Englijh Government , from the Peopk^^^

fewer be'nig compkatly delegated to their

Reprefentativfs,

BU T when the People have intirely

trufted their power to a moderate num-

ber of perfons, affairs immediately take a

far diflferent turn. Thofe who govern are

from that moment obliged to leave off all

thofe ftratagems which had hitherto enfured

their fuccefs. Inftead of thofe Affemblies

which they affeftcd to defpife, and were per-

petually comparing to flcJfms, or to the cur-

rent of the Euripus, (a) and in regard to ,

tlons, rmy Cee Plutarch's Li'ves, particulaily tbe Lives of tKe'"'

t%o Gr^itchi, I muft add, that I have avoided drawing any .''^

inftance from thofe AiTemblies in which one half of the peo*

pie were made to arm themfelves againft the other. I have

here only alluded to thofe times which immediately either

preceded or followed the third Punic war, thac is, of thofe

which are commonly called rhe if/?/w;Wof the Republic.

(a) Tully makes no end of his fimiles on this fnbjefl.

S^uod enlmfretum, quern Euripum, tot motus, tantas &f tarn
"

sarins habere putatis agitatimes fluSuum, quantas psrturba-

tiofus &f quantos eeftus hahet ratio CoTnitiorum ? See Orat. pro

Mursena.—Co«oo, fays he in another place, (jug; cf mpf"

ritj^h conjlatp Vc. De Amicttil, § s;. .
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^hich they-j confcquently, thought themfel-

Ves at liberty to pafs over die rules of Juftice/

they now find that they have to deal with

lilen who are their equals in point of educa-

tion and knowledge, and their inferiors only

in point of rank and form. I^hey, in confe -

quence, foon find it neceflary to adopt quitd

different methods ; and,above all^ become very

Careful not to talk to them any more about

the facred chickens, the white or black days^

and the Sibylline books.-—As they fee their

hew adverfaries cxpedt to have a proper regard

paid to them, that (ingle circumflance infpires

them with it i—as they fee them aft in a regu-

lar manner> obfervc conftant rules, in a word,-

J)r6cced with form, they come to look upon

them with refpedt, from the very fame reafon

which makes themthemfelves to be reverenced

by the people*

The Reprefentatives of the People, on the

other hand, do not fail foon to procure for

thcmfclves every advantage that may enable

them effcftually to ufe the powers with which

they have been intrufted, and to adopt every

rule of proceeding that may make their refolii-

tions to be truly the refult of refleftion and de-

iiberatipn. Thusit was that the R cprefen^tia-

tivesofthc Englilh Nation, foon after 'theif
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firft eftablifhment, tccamc formed into a fepa-

ratcAfTcmbly; th^y afterwards obtained the

liberty of appointing a Prefident :—foon after,

they .iflfifted upon their being confulted on

the laft-form-of the-Ads to which they had

given rife ;—lafUy, t-(iey infilled, on, ^thence^

forth framing them themfelvcs. -^

In order to prevent any poffibility of Yurprife

in the courfe of their proceedings, it is a fet^

tied rule with them, that every propoiition, or

bill, muft be read three times, at differciTit:

prefixed days, before it can receive a final

fandtion: and before each reading of the bill,

as well as at its firft introduflion, an exprefs

refolution muft be taken to continue it under

confideration. . If the bill be reje(fled, in any

one of thofe feveral. operations, it muft be

^dropped, and cannotbe proppfed again c|urin'g

jLhe ljgtm.£ Seffion, (a) •
*"

y..j(.a) Ijlu moreover a fettled rule in the Houfe of Goni-

hions,' that no Member is to fpe'ak more than once in the fanie

day. When the nuniber and nature of the claiifes of a Bili

reqtiire that it ihouid be difcufl«d in a freer manner, a Coin<

mittee is appointed for that purpofe, who are to make their re-

port afterwards to the Houfe. When the fubjeft is ©f import-

ance, this Committee is formed of the whole Houfe, whiclj

ftill 'Continues to fit in the fame place, but in a lefs folemrji

' ntaViner, and under another Prefident, who is called the

^ ^cbiirnaan of the Committee. La order to form the Houfe again,
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The Commons Jiavc beett, above all,

jealous of the freedom of fpeech in their

^(Tembly. They have exprelly ftipulated, at

iHrc have above mentioned, that none of their

words 01? fpeeches Ihould be queftioned in any

place out of their HoUfe. In fine, in order

to keep their deliberations free from every

kind of influence, they have not allowed

their Prefident to give his vote, or even his

opinion :-^they moreover have fettled it as a

rule, not only that the King could riot fend

to them any exprefs propofals about lawS|

or other fubjefts, but evert that his nam6

fhould never be mentioned in the delibe-

rations, (a)

But the circumftance which, of all others,

Conftitutes the fupcrior excellence of a Go-

vernment in which the People adt only

through their Reprcfentatives, that is, by

means of an aflembly formed of a moderate

number of perfons, and in which cVery

Member has it in his power to propofc new

fubjedts, and to argue and canvafs the quef-

the mace it replaced on the Table, and the Speaker goes a*

gain into hit chair.

(a) If any perfon were to mention in his fpeech, what

th» King nui/bes JhouLi be, nvould be glad to fee, &c. he would

b« immediately tailed to orderfiat attdopting lo in/lMtnct tbt

debaii.
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tions that arife, is that fuch a Conftitution

is tjji;: only one that is capable of the immenfc

advantage, and of which 1 do not know if

I ^ave been able to convey an adjequate idea

to my readers when I mentioned it before,

(a) I mean that of putting into the hands

of the People the moving fprings of the

tegillative authority.

In a Conftitution where the People at larg«

• exercife the fundlion of enacting the Laws,

.as it is only to thofe perfons upon whom the

Citizens are accuftomed to turn their eyes,

Vhat is, to the very Men who govern, that

the Affembly have either time or inclination

to liften, they acquire, at length, as has con-

flantly been the cafe in all Republics, the

exclulive right of propofing, if they pleafe,

when they pleafe, in what manner they pleafe.

A prerogative this, of fuch extent, that it

Would fuffice to put an Aflembly formed of

Men of the greateft parts, at the mercy of a

few dunces, and renders compleatly illufory

the boafted power of the People. Nay
more, as this prerogative is thus placed in

- 'the very hands of the adverfaries of the Peo-

ple, it forces the People to remain expofed

, to.lhjsir attacks, in a condition perpetually

(a) See Chap. iv. of thi» Book<
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paflive, and takes from them the only legal

means by which they might effectually oppofc

their ufurpations.

To exprcfs the whole in a few words. A
reprefcntative Conftitution places the remedy

in the hands of thofc who feel the diforder ;

but a popular Conftitution places the remedy

in the hands of thofe who caufe it ; and it

is neceffarily produdive, in the event, of the

misfortune, of the political calamity, of truft-

ing the care and the means of repreffing the

invafions of power, to the Men who have the

enjoyment of power.

CHAP. IX.

A farther Difadvantage of Republican Go'

vcrjtments.—Ihe People are necejfarily betrayed

by thofe in whom they truji,

BUT thofe general affemblies of a Peo-

ple who were made to determine upon

things which they neither undcrftood nor exa-

mined,—that general confulion in which the

Ambitious could at all times hide their arti-

fices, and carry on their fchemcs with Mcty,

were not the only evils attending the ancient

Commonwealths. There was a more fecrct
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dcfe«5t, and a dcfeft that ftruck immediately

at the very vitals of it, inherent in that kind

of Government.

It was impoffiblc for the People ever to

have faithful defenders. Neither thofe whom
they had expreflly chofen, nor thofe whom
fome perfonal advantages enabled to govern

the Aflemblies, (for the only ufe, I muft

repeat it, which the People cYer make of

their power, is to give it away, or allow it

to be taken from them) could poffibly be

united to them by any common feeling of

the fame concerns. As their influence pUt

them, in a great mcafure, upon a level with

thofe who were inverted with the executive

power, they cared little to reftrain oppreffions

©ut of the reach of which they faw themfel-

ves placed. Nay, they feared they Ihould

thereby leflen a power which they knew was

one day to be their own j ifthey had not even

already an adtual fliare in it. (a)

Thus, at Rome, the only end which the

Tribunes ever purfued with any degree of

(a) How could it be expefled, ihat Men who entertained

views of being Praetors, would endeavour to reilrain the

power of the Pixtors,— that Men wlxo aimed at being ene

day Confuls, would wifh to limit the power of the C«n-

fuls,—that Men whom their intereft with the People made

fure of getting into the Senate,^ woujd ferioufly e«deavour

to confine the authority of the Senate ?
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fincerity and pcrfeverance, was to procure to

the People, that is, to thcmielvcs, an admif-

fion to all the different dignities in the Re-

public. After having obtained a law for

admitting the Plebeians to the Confulfhip,

they procured for them the liberty of inter-

marrying with the Patricians. They after-

wards got them admitted to the Didtator^

fliip, to the office of military Tribune, to the

Ccnforlhip : in a word, the only ufe they

made of the power of the People, was to i^-

creafc prerogatives which they called the pre-

rogatives of all, but which they and their

friends alone, were ever likely to enjoy.

But we do not find that they ever cm-

ployed the power of the People in thing*

really beneficial to the People. We do not

find, that they ever fet bounds to the terrible

pow'er of its Magifirates, that they ever re-

prefTed that clafs of Citizens who knew how

to make their crimes pafs uncenfured, in a

word, that they ever endeavoured, on the one

hand! to regulate, and on the other, to

flrengthen, the judicial power ;
precautions

thefet without which men might ftruggle to

the end of time, and never attain true li-

berty, (a)

(a) Without fuch precautions, lawt rauft always be, at

Mr. Pope expreffes if,

« StilKor ihe ftiODg too weak, the weak too ftrong.
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And indeed the judicial power, that fure

criterion of the goodnefs of a Government,

was always, at Rome, a mere inftrument of

tyranny. The Confuls were, at all times

invefted with an abfolutc power over the lives

of the Citizens. The Dictators poflefledthc

fame right : fo did the Praetors, the Tribunes

of the People, the judicial Commiffioners

named by the Senate, and fo, of confequence,

did the Senate itfelf ; and the fadt of the

three hundred and feventy deferters whom
it commanded to be thrown down, at one

time, as Livy relates, from theTarpcian rock,

fafficiently Ihews that it well knew how to

exert its power upon occafion.

It even may be faid, that, at Rome, the

power of life and death, or rather the right

of killing, was annexed to every kind of

authority whatever, even to that which refults

from mere influence, or wealth ; and the only

confequence of the murder of the Gracchi,

which was accbmpanied by the flaughter of

three hundred, and afterwards of four thou-

fand unarmed Citizens, whom the Nobles

knocked on the head, was to engage the Senate

to erecft a Temple to Concord. The Lex Per-

cia de tergo crcium, which has been fo much
celebrated, was attended with no other efFed:

but tha,t of more compleatly fecuring againft

Q>3
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the danger of a retaliation, fuch Confuls,

Prastors, Quatftors, &c. as, like Verres,

caufcd the inferior Citizens of Rome to be

fcourged with rods, and put to death upon

crofles, through mere caprice and cruel-

ty, (a)

In fine, nothing can more complcatly ihevr

to what degree the Tribunes had forfakep,

the interefts of the People, whom they were

appointed to defend, than that they had al-

lowed the Senate to inveft itfelf with the power

of taxation : they even fuffered it to aflume

to itfelf the power, not only of difpen-

fing with the laws, but alfo of abrogating

them, (a)

(a) If we turn our eyes to Lacedxtnon, we (hall fee,

from feveral inftances of the juftice of the Ephori, that

matters were little better ordered there.- And in Athens

itfelf, which is the only one of the ancient Common-

wealth* in which the people feem to have enjoyed any de-

gree of real liberty, we fee the Magillrates proceed nearly

in the fame manner as they now do among the Turks : and

I think no other proof needs be given of this than the ftory

of the Barber in the Piraeus, who having fpread about

ihe Town the news of the overthrow of the Athenians in

Sicily, which he had heard from a ffrangcr who had rtop.

ped at his (hop, was put to the torture, by the command

of the Archons, becaufe he could not tell the name of his

author.—See P/ut. Life of Nicias.

(a) There are frequent inftances of the Confuls taking

^way from thcCapitol the tables of the laws paiTcd under their
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In a word, as a ncceflary confcquence of

the communicability of power, a circumftance

effcntially inherent in the republican form of

government, it is impoffible for it ever

to be reftrained within certain rules. Thofc

who are in a condition to controul it, from

that very circumftance, become its defend-

ers. Though they may have rifen, as we

may fuppofe, from the humbleft Nations, and

fiich as feemed totally to preclude them from

all ambitious views,they have nofooner reach-

ed a certain degree of eminence, than they

begin to aim higher. Their endeavours had

at firft no other objedt, as they profeflei,

and perhaps with fincerity, than to fee the

laws impartially executed : their only tiew

at prefent is to fct themfelves above them ;

and feeing themfelves raifed to the level of a

clafs of Men who pofTefs all the power, and

predeceflbrs. Nor was this, as we might at fiift be tempted

to believe, an aft af violence which fuccefs alone could

juftify i it was a confequcnce of the acknowledged power

enjoyed by the Senate, cujus erat gra-vijffimum judicium de

Jure legum, as we may fee in feveral places in Tully.

Nay, the Augurs themfelves, as Tully informs us, enjoyed

that privilege. *' If laws have not been laid before the

" people, in the legal form, they (the Augurs) may fup-

•* prefs them ; as was done wjth refpeft to the Lex Tetia

f* by the decree of the College, and to the Itges Livta,

^* by the advice ef Philip, vvho xi^a* Con ful and Augur,"

0.4
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enjoy all the advantages, in the State, they

make hade to aflbciate thcmfelves to them. (a)

Perfonal power and independence on the

laws, being, in fuch States, the immediate

confequencc of the favour of the People, they

are under an unavoidable ncceffity of being

betrayed. Corrupting, asit were, every thing

they touch, they cannot fliow a preference to

a Man, but they thereby attack his virtue;

they cannot raife him, without immedi-

ately lofing him, and weakening their own

caufc ; nay, they infpire him with views

Legem, fi nen jure rogata eft, tollere pojjlint ; ut Tetiam,

dtcreto Collegii ; ut Li<vias, con/dio Pbilippi, Confulis (S Ah-

guris.-—Set de Legib. Lib. ii. § la.

(a) Which always proves an cafy thing. It is in Com-
monwealths the particular care of that clafs of Men who
are at the head of the State, to keep a watchful eye over the

People, in order to draw over to their own party any Man
who happens to acquire a confiderable influence among
them ; and this they are (and indeed rauft be) the more

attentive to do, in proportion as the nature of the Govern-

ment is more deinocratical.

The Conftitution o( Rome had even made exprefs

provifions on that fubjeft. Not only the Cenfors could

at once remove any Citizen into what Tribe they pleafed,

and even into the Senate, (and we may eafily believe, that

hey made a political ufe of this their privilege) but it was

alfo a fettled rule, that ail perfons who had been promoted

.10 any public office by the People, fuch as the Conful-

fliip, the Edilcfliip, or Tribunefhip, became, ip/o faSo,
members of the Senate.—See Middlcton's DiJJertation on tb(

l^tman Stnatf.
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4ire<5tly oppofite to their own, and fend

him to join and increafe the number of

their enemi<?s.

Thus, at Rome, after the feeble barrier

which excluded the People from offices of

power and dignity had been thrown down,

the great Plebeians, whom the votes of the

People began to raife to thefe offices, were

immediately received into the Senate, as has

been juft now obferved. Their families, from

that period, formed, in conjunction with the

ancient Patrican families, a new combination

of Men, (a) whiah was compofed of no par-

ticular clafs of Citizens, but of all thofe

in general who had influence enough to

gain admittance into it, fo that a fingle

overgrown head was now to be fecn in the

Republic, which, being formed of all thofc

who had either wealth or power of any

kind, and difpofing at will of the laws^ and

power of the people (b) foon loft all regard

t?D moderation and decency.

Every Conftitution, therefore, whatever

(a) See the Note (a) chap. n. of this book.

(b) It was, in feveral refpefls a misfortune for the people o(

Rome, whatever may have been faid to the contrary by the

Writers on this fubjeft, that the diftinfiion between the Patri-

cians and the Plebeians was ever abolished j though, to dy
t})£ truth, this was an event which could not be prevented.
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may be its form, which docs not provide for

inconveniences of the kind above mentioned,

is a Conltitution cfTcntiaily impcrfed. It is

in Man himfelf that the fource of the evils to

be remedied, lies ; general precautions there-

fore can alone prevent them. If it be a fatal

error intirely to rely on the juftice and equity

of thofe who govern, it is an error no lefs

fatal to imagine, that while virtue and mo-

deration are the conftant companions of

thofe who oppofe the abufes of Power, all

ambition, all love of dominion, have retired

to the other party.

Though wifeMcnfometimesmay, ledaftray

by the power of names, and the heat of po-

litical contentions, lofe fight of what ought

to be their real end, they neverthelefs know

that it is not againft the j^ppii, the Coruncmiif

the Cethe^i, but againft all thofe who can

influence the execution of the laws, that pre-

cautions ought to be taken ;—that it is not

the Conful, the Prjetor, the Archon, the Mi-

nifter, the King, whom we ought to dread,

nor the Tribune, or the Reprefentativc of the

People, on whom they ought implicitly rely;

but that all thofe perfons, without diftindtion,

ought to be the objedls of our jealoufy, who,

by any methods, and under any names what-
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focver, have acquired the means of turning

ag^init each individual thecolic<fl:ive ftrcngth

of all, and have fo ordered things around

themfelves, that whoever attempts to relifl:

them, is fure to find himfelf engaged alone

againft a thoufand.

CHAPTER X.

Fundamental difference between the Englijh

Government and the Governments juji de-

Jcribed, In England all Executive Authority is

placed out ofthe hands of thofe inwhom theFeople

trujl. Ufefulnefs of the Power of the Crown*

IN what manner then, has the Englilh

Conflitution contrived to find a remedy

for evils which, from the very nature of

Men and things, feem to be irremediable ?

How has it found means to oblige thofe

perfons to whom the People have given up

their power, to make them effectual and lafl-

ting returns of gratitude ? —thofe who enjoy

an exclufive authority, to feek the advantage

of all ?—thofe who make the laws, to make

only equitable ones ? It has been by fub-

jedting them themfelves to thofe laws ; and.

For that purpofe, by excluding them from

all fhare in the execution of them.
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Thus, the Parliament can eftabliih as nu-

merous a Handing army as it pleafcs ; but

immediately another Power comes forward,

which takes the abfolute command of it,

which fills all the polls in it, and direfts its

motions at its pleafure. The Parliament

may lay new taxes ; but immediately another

Power feizes upon the produce of them, and

alone enjoys the advantages and glory ariiing

from the difpofal of it. The Parliament may

even, if you pleafc, repeal the laws on which

the fafcty of the Subjedt is grounded ; but it

is not their own caprices and arbitrary hu-

mours, it is the caprice and paffions of other

Men, which they will have gratified, when

they ihall have thus overthrown the columns

of public liberty.

And the Englilh Conftitution has not only

excluded from any Iharc in the Execution of

the laws, thofe in whom the People truft for

the enaoling of them, but it has alfo taken

from them what would have had the fame

pernicious influence on their deliberations,

the hope of ever invading that executive

authority, and arrogating it to themfelves.

This authority has been made in England

one fingle, indivifiblc prerogative ; it has

been made for ever the unalienable attribute
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of one perfori, marked out and afcertaincd

beforehand by moft folemn laws and long-

eftablilhed cuftom ; and all the adtive forces

in the State have been left at his difpofal.

In order to fccure this prerogative ftill fur-

ther againft all poflibility of invafions from

individuals, it has been heightened and

ftrengthened by every thing that can at-

tract and fix the attention and reverence of

the people. The power of conferring and

taking away places and employments has alfo

been added to it, and ambition itfelf has thus

been interefled in its defence.

A ihare in the Legiflative power has alfo

been given to the Man to whom this pre-

rogative has been delegated : a paffive fhare

indeed, and the only one that can, with

fifety to the State, be trufted to him, but by-

mean* of which he is enabled to defeat

every attempt againft his conftitutional ai;^

thority.

Laftly, he is the only felf-exifting and in-

dependent Power in the State. The Gene-

rals, the Minifters of State, are fb only by

the continuance of his pleafure : he would

even difmifs the Parliament themfelves, if

ever he faw them begin to entertain dan-

gerous defigns ; and he needs only fay one
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'Word to difperfe every power In the State

that may threaten his authority. Formida-

ble prerogatives thefe ; but with regard to

which we Ihall be inclined to hy afide our

apprehenfions, if we refle6l, on the one hand,

on the great privileges of the people by

which they have been counterbalanced, and

on the other, on the happy confequcnces that

icfult from their being thus united together.

From this unity, and, if I may fo exprcfs

myfelf, this total fequeftration of the Execu-

tive authority, this advantageous confcquencc

in the firft place follows, which has been men-

tioned in a preceding Chapter, that the atten-

tion of the whole Nation is direfted to one

and the fame objedt. The People, befides,

enjoy this moft eflential advantage, which

they would vainly endeavour to obtain under

the government of many,—they can give their

^j^oniidence, without giving power over them-

fclves, and againft themfelves ; they can ap-

: point Truftecs, and yet not give themfelves

Mailers.

Thofe Men to whom the People have

delegated the Power of framing the Laws,

arc thereby made fure to feel the whole

.preflure ofthem. They can increafe the pre-

rogatives of the executive authority, but they
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cannot inveft themfelves with it :—they have

it not in their power to command its motions,

they only can unbind its hands.

They arc made to derive their importance,

nay they are indebted for their exillencc, to

the need in which that Power ftands of their

ailiftance ; and they know that they would

no fooner have abufed the truft of the Peo-

ple, and compleated the treacherous work,

than they would fee themfelves dilTolved,

fpumed, like inftruments now fpent, and

become ufelefs.

This fame difpofition of things alfo pre-

vents in England, that effential defeft, inhe-

rent in the Government of many, which has

Vicen dcfcribed in the preceding Chapter.

In that fort of Government, the caufe of

the People, as has been obferved, is conti-

nually deferted and betrayed. The arbitrary

•prerogatives of the governing Powers are ac

all times either openly or fecretly favoured, ;

not only by thofe in who-fe poffeffion they are,

not only by thofe who have good reafon to

hope that they fliall at fome future time fliarc

in the exerecife of them,but alfo by the whole

croud of thofe Men who, in confcquence of

the natural difpofition of Mankind to ever-

rate their own advantages, fond>y imagine.
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cither that they ihall one day enjoy foilic

branch of this governing authority, or that

they arc even already, in fomc way or other,

affociated to it.

But as this authority has been made, in

England, theindivifible, unalienable attribute

of one alone, all other perfons in the State

are ipfofaolo, intercfted to confine it within

its due bounds. Liberty is thus made the

common caufe of all : the laws that fecure

it are fupportcd by Men of every rank and

order ; and the Habeas Corpus A61, for in-

ftance, is as zealoully defended by the firft

Nobleman in the Kingdom, as by the mean-

eft Subjed^.

Even the Minifter himfelf, in confcqucncc

of this inalienability of the executive authority,

is equally intercfted with his fellow Citizens,

to maintain the laws on which public liberty

is founded. He knows in the midft of his

fchemes for enjoying or retaining his authori-

ty, that a Court-intrigue, or a caprice, may
at every inftant confound him with the multi-

tude, and the rancour of a fucceflbr long

kept out, fend him to linger in the fame

jail which his temporary paffions might tempt

him to prepare for others.

In confcqucnce of this difpofition of things^
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great men, thercForei arc made to join in t

eommoh caufe with thePeopIcj for reftraining '

the exccfles of the governing Power ; and,

which is no lefs eflential to the public wel- *

fare, they are alfo, from this fame caufe^

compelled to reftrain the excefs of their own
private power or influence, and a general

fpirit of juftice is thus diffufcd through

all parts of the State.

The wealthy Commoner, the Reprefenta-

tive of the People, the potent Peer, always

having before their eyes the view of a formi-

dable Power, of a Power from the attempts

of which they have only the Ihield of the

laws to protcft them, and which would, in the

iflue, retaliate an hundred fold upon them

their acfts of violence, are compelled, both

to wifh only for equitable laws, and to obfervc

them with a fcrupulous exadlnefs.

Let then the People Jread (it is neceflary

to the prefervation of their liberty) but let

them never entirely ceafe to love, thcThrone,

that folc and indivifiblc feat of all the active

powers in the State.

Let thena know that it is that, which, by

lending an immenfc ftrength to the arm of

Juftice, has enabled her to bring to account as

well the mod powerful, as the mcaneil ofFen-

R
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dcr,—\vhic|i has fupprcfTed, and, if I may fa

cxprefs myfclf, weeded out all thofe tyrannies,

foiTictimcs confederated with, and fometimes

advcrfe to, each other, which inceflantly tend

to. fpring in the middle of civil focieties, and

35^ th^ more terrible, in proportion as they

feicl themf<?lves to be lefs firmly cHablifhed.

Let them know that it is that, which, by-

making all honours and places depend on

the will of one Man, has confined within

private walb thofe proje(5ts, the purfuit of

which, in former times, Ihook the founda-

tions of \Vholc States,—has changed into in-

trigues the conflid:s, the outrages of ambition,

and that thofe contentions which, in the pre-

ffcnt times, afford them only matter of amufe«-

mcnt, are the volcanos which fct in flames

the ancient Commonwealths.

That it i» that, which, leaving to the rich

no other fecurity for his palace, than that

which the peafant has for his cottage, has

united his caufc to that of the latter, the

caufe of the powerful to that of the hclp-

lefs, the caufe of the Man of cxtenfive in-

fluence and connections, to that of him who

is without friends.

It is the Throne above all, it is this jca-

lotif Power, which makes the People furc
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tnit its Kepreientatives nevfer will be any

thing nfiore than its Reprefentatlves ; and it Is

the cvcr-fubfifting Carthage which vouches

to it for the duration of their virtue.

-!^':!}f'-. A; P* XI.

^k Powers which the People them/elves exercife*

"the EkSlion of Members of ParlUmtnt*

T'HE Ehglifh Conftitutiori having cf-

fentially connected the fatcof the Mea
to whom the People truft their power, with

that of* the People themfelves, really feems,

by that caiition alone, to have procured the

latter a compleat fecurity.

However, as the viciflitude ofhuman affairs

inay, in proccfs of time, realize events which

at firft had appeared moftimpropable, itmight

happen that the Minifters of the Executive

power, notwithftandingthe interefl theythem-

felves have in the prefervation of public li-

berty, and in fpite of the precautions expref-

fly taken in order to prevent the effeft of

their influence, fliould, at length employ*

fuch eflicacious means of corruption as might

bring about a furrendcr of fome of the laws

R a
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upon which this public liberty is founded.

And though wc fliould Tuppofe that fuch a

danger would really be chimerical, it might

at lead happen, that, conniving at a vicious

adminiftration, and being over liberal of the

produce of the labours of the People, the Rc-

prefentativcs of the People might make them

fuffer many of the evils which attend worfc

forms of Government.

Laftly, as their duty does not con fill only

in preferving their conftitucnts againft the

calamities of an arbitrary Government, but

moreover in procuring them the belt admini-

ftration poflible, it might happen that they

would manifeft, in this refpeift, an indifference

which would, in its confequences, amount to

a real calamity.

It was therefore necelTary, that the Confti-

tution fliould furnifli a remedy for all the

above cafes ; now, it is in the right of elect-

ing Members of Parliament, that this reme-

dy lies.

When the time is come at which the

commiflion which the People had given to

their delegates expires, they again aflcmblcin

their fcvcral Towns or Counties ; on thefe

occafipps they have it in their power to clc6t
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again thofe of their Reprcfcntatives whole

former conduft they approve, and to rcjccft

thofc who have eontributcti to give rife to

their complaints. ^ A fimple remedy this, and

which enly requiring, in its application, a

knowledge of matters of fadt, is entirely

within the reach of the abilities of the Peo-

ple : but a remedy, at the lume time, which

is the moft eifedlual that could be applied ;

for, as the evils complained of arifc merely

from the peculiar difpofitions of a certain

number of individuals, to fet afidc thofe indi-

viduals, is to pluck up the evil by the root?,

But I perceive, that, in order to make the

reader fenfible of the advantages that may
accrue to the people of England, froin their

right of eledtion, there is another of their

rights, of which it is abfolutely neceflafy that

I fliould firft give an account.

R
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CHAPTER XII.

^he Suhje5i continued.— Liberty of the Trefs.

AS the evils that may be complained of

in a State do not always arifc merely

from the defeat of the laws, but alfo from the

non-execution ofthem, and this non-executi-

on of fuch a kind that it is often impoffibla

to fubjefl it to any exprefs punifhment, or

even to afcertain it by any previous definition,

Men, in feveral States, have been led to feek

for an expedient that might fupply the una-

voidable deficiency of legiilative provifions,

and begin to operate, as it were, from the

point at which the latter begin to fail. I

mean here to fpeakof the Cenforial power; a

power which may produce excellent effects,

but the exercife of which (contrary to that

of the legiflative power) muft be left to the

People themfelves.

As the propofed end of Legiflation is not,

according to what has been above obferved,

to have the particular intentions of indi-

duals, upon every cafe, known and complied

with, but folely to have what is moft con-

ducive to the public good on the occafions

that arife, found out and eftablilhcd, it i?
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hot an cfferitial rcquifitc in legiilative opcrah

tions, that every individual fliould be called

upon to deliver his opinion ; and iincc this

expedient, which at firft fight appears fo na-

tural, of feeking out by the advice of .all

that which concerns all, is fourid liable, when

carried into praftice, to the grcateft incon-

veniences, we muft not hcfitate to lay it

alide intirely. But as it is the opinion of

individuals alone, which conllitutes the check

ofucenforial power, tliis power cannot pofiibly

produce its intended cffedt, any farther than;

this public opinion is made known and de-

clared : the fentiments of the people are the

only thing in queftion here ; and it is of

confequence neceflary, that the people fliould

fpeak for themfelves; and manifefl thofe fenti-.f

raents. A particular Court of Cenfure there*--

forc-cflcntially fruftrates its intended purpofc;*^'

it is attended, bcfides, with very great in*

conveniences.

As the ufe of fuch a Court is to determine

upon thole cafes, only, which lie out of the

reach of the laws, it cannot be tied down to

any precife regulations. As a further confe-

quence of the nature of its functions, it can-

not even be fubjedted to any conftitutional

check ; and it coutinually prefents to the eye,

R 4
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the view of a power intirely arbitrary, and

which, in its different exertions, may affc<ft

in the moft cruel manner, the peace and

happinefs of individuals, (a) It is attended,

befides, with this very pernicious confe-

qucncc, that, by dilating to the people their

judgments of Men or meafures, it takes from

them that freedom of thinking, which is the

nobleft privilege, as well as the firmed fupporc

of Liberty. »<i

We may therefore look upon it as a farther

proof of the foundnefs of the principles on

.

(a) M. de Montefqiiieu, and M. RoufTeau, an(? indeed

all the Writers I hare met with on this fubjefl, bcAow

Taft encomiums on the Cenforial Tribiinal that had been*

inltltuted at Rome ;—they hare not been aware that this

power of Cenfure, lodged in the hands of peculiar Magi-

Urate*, with other difcreiionary powers annexed to ir, wii'

no other than a piece of State- craft, like thofe defcribed in iht <

preceding Chapters, and had been contrived by the Senai^af.^

an additional means of fecuring its authority.—Sir Thomas

More has alfo adopted fimilar opinions «n the fuhjeA"; simi

he is lb far from allowing the people to canvafs the a^inntiH

of their Rulers, tkat in his Sydem of Polity, which he calls

Jn Account of Utopia (the happy Region,—jj and rytp*,-) he

makes it death for individuals to talk about th« conduA

of Gorernmenf. cil

I feel a kind of pleafure, I muft confefs, to ob&rve, on this

occafion, ihat though I have been called by fiime an advocate

for Power, I have carried my ideas of Liberty fai thcr than

many Writers who hare meniitned that word with mucii

enthufiafm.
''
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which the EngUlh conftltution is founded/

that it has allotted to the People thcmfclvcfe

the province of openly canvaffingand arraign-

ing the conduct of thofe who arc invcfted

with any branch of public authority ; and

that it has thus delivered into the hands

of the People at large, the excrcifc of the

Cenforial power. Every Subjeft in Eng*'"*

land has not only a right to prefent peti-*

tions to the King, or the Houfes of Par-

liament, but he has a right alfo to lay his

complaints and obfervations before the Pub-"

lie, by means of an open prefs. A for-

midable right this, to thofe who rule Man^^

kind, and which, continually difpelling the

cloud of majelly by which they are fur-

rounded, brings them to a level with the reft

of the people, and llrikes at the very being

of their authority.

And indeed this privilege is that which

has been obtained by the Nation, with the

grcateft difficulty, and lateft in point of time,

at the expence of the Executive power. Free-

dom was in every other refpcdt already efta-

bliihed, when the Engliih were flill, with

regard to the public cxpreffion of their fenti-

ments, under reftraints that may be called

d«fpotic. Hiftory abounds with inftanccs of
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the fcvcrity of the Court of Star-Chamber, a-

gainft thofc who prcfumcd to write on politi-

cal fubje<fts. It had fixed the number of

printers and printing-prefles, and appointed

a JJcenfer, without whofe approbation no book

could be publilhed. Befides, as this Tribu-

nal decided matters b)* its own (ingle authori-

ty, without the intorventio;i of a Jury, it

was always ready to find thofe pcrfons guilty,

whom the Court was pleafed to look upon

as fuch ; nor was it indeed without ground

that Chief Juftice Coke, whofe notions of

liberty were fomewhat tainted with the pre-

judices of the times in which he lived, con-

cluded the elogiums he has beftowed on this

Court, with faying, that " thcrightinftitution

*' and orders thereof being obfcrvcd, it doth

** keep all England in quiet."

After the Court of Star-Chamber had been

abolifhed, the Long PaFliarrient, whole con-

dud: and alTumed power were little better qua-

lified to bear a fcrutiny, revived the regula-

tions againft the freedom of the prcfs. Char-

les the Second, and after him James the Se-

cond, procured further renewals of them.

Thefe latter adts having expired in the year

1692, were, at this aera, although poflerior

tQ tiic Revolution, continued for two years
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longer ; (bthat It was not till the year 1694,
that, in confcqucnce of the Parlian,ient's rc-

fufal to continue the prohibitions any longer,

the freedpni of the prcfs, (a privilege which

the Executive po'vypr c;opld not, it fecmcd,

prevail upon itfclf to yield up to the people)

was finally eftablillied.

In \yhat then docs this liberty of the

prefs prccifely cpnijft ? Is it a liberty left t9

every one to publiih any thing that comes

into his head ? to calumniate, to blacken,

whomfoever he pleafes ? No ; the fame laws

|:hat proteiS: the perfon and the property of

the individual, do alfo prote6l his reputation;

and they decree againft libels, when really fo,

punifljiments of the fame kind as are eftablilh-

cd in otherCountries. But, on the other hand,

they do not allow, as in other States, that

a- Man Ihould be deemed guilty of a crime

for merely publilhing fomething in print; and

they appoint a punilhment only againft him

who has printed things that are in their na-

ture criminal, and who is declared guilty of

fo doing by twelve of his equals, appointed

to determine upon his cafe, with the precaur

tions we have before defcribed.

The liberty of the prefs, as cftabliflicd in

England, confifis therefofjc, tp define it more
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precifely, in this, that neither the Courts of

Juflicc, nor any other Judges whatever, arc

authorifed to take any notice of writings in^

tended for the prefs, but arc confined to thofc

which are adually printed, and mud, in thcfc

cafes, proceed by the Trial by Jury.

It is even this latter circumftance which

more particularly conftitutcs the freedom of

the prcfs. If the Magiftrates, though con-

fined in their proceedings,to cafes of criminal

publications, were to be the fole Judges ofthe

criminal nature of the things publilhed, it

might ctfily happen that, with regard to a

point, which like this, fo highly excites the

jealoufy of the governing Powers, they would

exert themfelves with fo much fpirit and per-

feverance, that they might, at length, fuc-

cccd in complealljf ftriking oif all the Heads

of the hydra. "
'

~~~^~—

^ut whether the authority of the Judges be

exerted at the motion of a private individual,

or whether it be at the inflance of the Go-

vernment itfelf, their fole office is to declare

the puniftiment eftablifhed by the law :—it is

to the Jury alone that it belongs to determine

on the matter of law, as wcUjis^on thc_inaKcr

of fadb; tRat is, to determine, not only whe-

ther the writing which is the fubjcct of the
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charge has really been compofed by the Man
charged with having done it, and whether it

be really meant of the perfon named in the

indi<ftment, bm^^aUb, whether^ its 'conteli ts

,airejcnminal.

And though the law in England does hot

allow a Man, profecuted for having publifhcd

a libel, to offer to fupport by evidence the

truth of the fadts contained in it, (a mode of

proceeding which would be attended with

moll mifchievous confequcnccs, and is every

where prohibited) yet («) as the indidtmcnt

is to exprefs that the fad:s are/a^r, malici-

eus, &c. and the Jury, at the fame time, ar#

folc mafters of their verdidt, that is, may

ground it upon what confideratlons they

pleafe, it is very probable that they would

acquit the accufed party, if the faifts aflcrtcd

in the writing before them, were matter of

undoubted truth, and of a general evil ten-

dency.

And this would flili more likely be the cafe

if the condu<5t of the Government itfelf was*

arraniged ; becaufc, befides this conviction

which we fuppofein the Jury, of the cer-

(a) In aflions for damages between individuals , thecale

if I miftake not, is different, and the defendant is allowed

to produce evidence of the fa^s aiTcried hj him.
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tainty of thefafts, they would alfo He'3etef-

mined by their fcnfe of a principle generally

admitted in England, and which, in a late

celebrated caufe, has been ftrongly infiftcd

upon, viz. That, '* though to fpeak" ill of

•* individuals was deferving of reprchetifion,

•* yet, the public afts of Government ought

** to lie open to public examination, and
** that it was a fervice done to the State, to

** carivafs them freely, (a)

And indeed this extreme fccurity with

which every man in England is enabled to

communicate his fentiments to the Public,

and the general concern which matters rela-

tive to the Government are alwhys fure to

create, has wonderfully multiplied all kinds

of public papers. Befides thofe which, being

publilhed at the end of every ya^r, month,

or week, prefcnt to the reader a recapitula-

tion of every thing Intcreftingthat may have

been done or faid during their refpcdtive pe-

riods, there are feveral others which, making

their appearance everyday, or every other day,

communicate to the public the feveral mcafu-

rcs taken by the Government, as well as the

(m) See Serjeant Glynn's Speech for VVoodfall in the pro-

fecution againd the latter, by the Attorney- General, for

punt/hingJuoiusU letter to the King. ^
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different caufes of any importance, whether

civil or criminal, that occur in the Courts of

Juftice, and Ikctches from the fpecches either

of ths Advocates or the Judges, concerned in

the management and'deciiion of them. Diwtx

ring the time theParliament continues fitting^ir

the votes or refolutions of the Houfc of'[

Commons, are daily publiflied by authority j •

and the moft interefting fpeeches in both

Houfes, are takqn down in Ihort-hand, and

communicated to the Public, in print.

Laftly, the private anecdotes in the Metro*

polis, and the Country, concur alfo towards

filling the colled:ion; and as the. feverai public

papers circular^) or are tranfcribed into others,

in the different Country Towns, and even

find their way into the villages, where every

Man down to the labourer, perufes them with

a fort of eageriiefs, every individual thus be^

comes acquainted with thcState.of theNation,; !

from one end to the other ; and by thefe means

the general intercourfeisfuch, that the three

Kingdoms feem as if they were one finglc

l-own.

And it is this public notoriety of all

things, that conftitutes the fupplemental

power, or check, which, we have above faid,

is fo ufeful to remedv the unavoidable in-



*^6 THE CONSTITUTION
fufficicncy of the laws, and keep within their

rcfpeftive bounds all thofc perfons who enjoy

any fharc of public authority.

As they are thereby made fenfible, that all

their adlions are expofcd to public view,

they dare not venture upon thofe ac^s of

partiality, thofc fecret connivances at the ini-

quities of particular perforts^ or thofe vcxa-^

tious praftices, which the Man in office is but

too apt to be guilty of, when, cxercifing his

office at a diftancc from the public eye, and

as it were in a corner, he is fatisfied that

provided he be cautious, he may difpenfc

with being juft. Whatever may be the kind

of abufc in which perfons in power may, in

fuch a ftate of things, be tempted to indulge

thcmfelres, they are convinced that their irre-

gularities will be immediately divulged. The

Juryman, for example, knows that his verdi<^,

the Judge, that his diredlion to the Jury^

will prefcntly be laid before the Public : and

there is no Man in office, but who thus finds

himfclf compelled, in almoft every inftance,

to choofe between his duty, and the furrender

of all his former reputation.

It will, I tm aware, be thought that I

fpeak in too high terms, of the efieds produ-

ced by the public news-papers. I indeed
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tonfefs that all the pieces contained in thcrn

&re not patterns of good rcafoning, or of tho

trucll Attic wit ; but on the other hand, it

never happens that a fubjedt in which the

^laws, or in general the public welfare, are

tcally concerned, fails to calls forth fomc ablo

writer, who, under one form or other, com-

tiiunicates to the public his obfcrvations and

complaints. I fhall add here, that, though

an upright Man, who may labour for a while

^undqr a flrong popular prejudice, may, fup- •

parted by the confcioufnefs of his innocence^

endure with patience the fevereft imputati-

ons, a guilty Man, hearing nothing in the re-

proaches of the public but what he knows

to be true, and already upbraids himfelf with,

is very far from enjoying any fuch connfort ;•

and that, when a man's own confcience

takes part againft him, the mod dcfpicable

weapon is fufficient to wound him to the

quick, (a)

(a) I fliall tak« this oceafion to obferve, that the Jiberty

of the prefs is ^o far fiorh being injurious to the reputa*

tion of individuals, (as fome perlbns have cctDplained) that

it is, on the contraiy, its furcft guard. When there exifts

jio means of communication with the Public, every one.is

expofed, without defence, to the fecret Ihafrs of malignity'

and envy. The Man in office lofeg hit reputation, the Mer*
chant his credit, the private individual his character, with-

eut f© milch as knowing, cither who are hi« enemies, «f
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Even thofe perfons, whofe greatncfs feems,

moft to fet them above the reach ofpublic cen-

furc, are not thofe who leaft feel its effects.

They have need of the fuffrages of that vul-

gar whom they affeft to defpife, and who arc,

after all, the difpenfers of that glory, which

is the real object of their ambitious cares.

Though all have not fo much fincerity as

Alexander, they have equal reafon to exclaim,
'''^-

People ! what toils do we not undergo, in

order to gain your apjplaufe !

I confefs, that in a State where the People

dare not fpeak their fentiments, but with a

view to pleafe the cars of their rulers,' ^it'u

poffible that either the Prince, or thofe to

whom he has trudcd his authority, may feme-

times miftake tbe nature of the public fenti-

ments, or that, for want of that affc<5tion

of which they are refufed all public marks,

they may reft contented with infpiring ter-

ror, and make themfelves amends, in behold-

ing the overawed multitude fraother their

• complaints.

But when the laws give a full fcopc to the

which way they carry on their attacks. But when there

exitts a free prefs, an innocent Man imnocdialely brings thr

matter into open day, and cruQies his adverlaries, at orfcc,

by a challenge given to all, to lay before the public the

|{rouR<ls of their feveial imputations.
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vpeople for the exprcffion of their fenthncnts,

• thole who govern cannot conceal from them-

fclves the difagreeable truths which refound

from all fides. They are obliged to put up

even with ridicule ; and the coarfeft jefts

are not always thofe which give them the

leafl uneaiinefs. Like the lion in the fable,

they muft bear the blows of thofe enemies

whom they defpife the moll ; and they are, at

length, flopped fhort in their career, and com-

pelled to give up- thofe unjuftpurfuits which

they find to draw upon them, inflead of that

admiration which is the propofed end and

reward of their labours, nothing but mortifi-

cation and difguft.

In fliort, whoever confiders what it is that

conflitutcs the moving principles of what we

call great affairs, and the invincible fenfibili-

ty of Man to the opinion of his fellow crea-

tures, will not hefitate to affirm that, if it

were poflible for the liberty of the preTs to

exifl in a defpotic government, and (what is

not lefs difficult) for it to exiH without

changing the conftitution, this liberty of the

])refs would alone form a counterpoife to the

power of the Prince. If, for example, in an

t^mpire of the Eafl, a fandluary could be

S a
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found, which, rendered rcfpeftablc by the

ancient religion of the people, might cnfurc

fafcty to thofe who lliould bring thither their

obfcrvations of any kind, and that from

thence printed papers fhould iffue, which,

under a certain feal, might be equally ref-

pciftcd, and which, in their daily appear-

ance, fhould examine and freely difcufs the

conduct of the Cadis, the Balhaws, the Vizir,

the Divan, and the Sultan himfelf,—that

would introduce immediately fome degree of

Ubcrtr.

CHAPTER XIII.

^he Subje^ continued,

ANOTHER effed:, and a very confidera-

ble one, of the liberty of the prefs, is,

that it enables the People effe<ftually to exert

thofe means which the Conftitution has be-

llowed on them, of influencing the motions

of the Government,

It has been obferved before, how it came

to be a matter of impoflibility for any large

number of Men, when obliged to adt in a

body, and upon the fpot, to take any well-

weighed relblution. But this inconvenience.
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which is the inevitable confcqucncc of their

fituation, does in no wife argue a perfonal

inferiority in them, with rcfpedt to the few

who, from fome accidental advantages, are

enabled to influence their determinations.

It is not Fortune, it is Nature, that has madt

the cflential differences between Men ; and

whatever appellation a fmall number of pcr-

fons, who fpeak without fufficient refle6lion,

may affix to the general body of their fellow-

creatures, the whole difference between the

Statefman, and many a Man from among

what they call the dregs of the People, often

lies in the rough outfide of the latter ; a dif-

guife which may fall off on the firfl occafibn

;

and more than once has it happened, that

from the middle of a multitude in appearance

contemptible, there have been feca to rife ac

once Viriatuses, or Spartacuses.

Time, and a more favourable fituation, (to

repeat it once more) are therefore the only

things wanting to the People -, and the free-

dom of the prefs affords the remedy to thefe

difadvantages. Through its affiflance every in-

dividual may, at his leifure and in retire-

ment, inform himfclf of every thing that

relates to the queftions on which he is to take

^ refolution. Through its affiftance, a whole

S 2
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Nation, as it were holds a Council, and de-

liberates ; flowly indeed, (for a Nation can-

not be informed like an ali'embly of Judges)

but after a regular manner, and with certain-

ty. Through its afliftance, all matters of

fa6l are, at length, made clear; and, by

means of the conflid: of the different an-

fwers and replies, nothing at laft remains,

t)ut the found part of the arguments, (a)

(a) This right of publicly difcufling political fubjeflu,

is alone a great advantage to a People who enjoy it j and if

Ihe Citizens of Geneva, for inftance, have preferved th^ir

liberty better than the people have been abl? to do in the

other Conamonwealihs of Switzerland, i^i% J think, owing

to the extcnfive right they pofTcfs, of making public remon-

strances )to their Magiftrates. Tq thcfe remontlrances the

^agiftrates, for inftance the Council of Tnventy-fi'vt, to

which they are ufually made, are obliged to give an anfwer.

If this anfwer does not fatisfy the remonftrating Citizens,

they take time, perhaps two or three weeks, to make a

reply to it, which mult alfo be aniwered ; and the num-

))pr of Citizens who go up with each new remonllrance,

jncrcafes, according as they aie thought to have reafon on

their fide ; thus, the rcmonftrances, which were made fome

years ago, on account of the fentence againft the cele-

brated M. Roufleau, and were delivered at fiiftby only forty

Citizens, were afterward; often accompanied by about nine

hundred. This circumftance, together with the ceremony

with which thofe lemonftrances, (ot Repre/irntations, as they

^ore commonly call them) are delivered, has rendered them

a great check on the condufl of the Magiftiates : they even

have been Itill more ufeful to the Citizens of Geneva, as a

preventative, than a* a remedy i and nothing is mpre likely
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Hence, though good Men may not think

thcmfelves obliged to concur implicitly in th<^

tufiiultiiary refolulions of aPcople whojn their

Orators take pains to agitate, yet on the othet

hand, when this fame People, left to itfelf,

perfeveres in opinions which have for a long

time been difcufled in public writings, and

from which, (it is eflcntial to add) all errors

concerning fad:s have been removed, fuch

perfeverance appears to me a very refpe(ftablc

decifion ; and it is then, though only then,

that we may fafely fay,—** the voice of the

** People is the voice of God."

How, therefore, can the people of England

aBy when, having formed opinions which may
really be called their own, they think they

have juft caufe to complain againft the Ad-

xniniftration ? It is, as has been faid above,

by means of the right they have pf

cle6ling their Reprefentatives ; and the fame

method of general intercourfe that ha?" in-

formed them with regard to the objefts of

their complaints, will likevvife enable them

to apply the remedy to them.

Through this means they are acquainted

with the nature of the fubjedts that have been

to deter the Magiftrates from taking a ftep of any kind,

than the thought that it will give rife to a RepreftntatitH.

S4
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deliberated upon in the Aflcmbly of their

Reprefentatives ;—they are informed by whom
the different motions were made,—by whom
they were fupported ; and the manner in

which the fuffrages are delivered, is fuch,

that they always can know the names of thofc

who would vote conftantly for the advance-

ment of pernicious meafures.

And the People not only know the par-

ticular difpofitions of every member of the

Houfe of Commons ; but the general noto-

riety of all things gives them alfo a know-

ledge of the political fentimcnts of the greateft

part of thofe whom their lituation in life

renders fit to fill a place in that Houfe.

And availing themfelves of the fcveral va-

cancies that happen, and ftill more of the

opportunity of a general ele»Stion, they purify

either fucceflively, or at once, the Legiflative

AfTembly ; and thus, without any commo-

tion or danger to the State, they effedt a

material reformation in the views of the Go-

vernment,

i am aware that fome perfons will doubt

of thcfe patriotic and fyftematic views, which

.J attribute to the People of England^ and will

cbjcdl to me the diforders that fomctimes

Jiai^pen at Eic(^ions, Put this reproach,
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which, by the way, comes with but little

propriety from Writers who would have the

People tranfad: every thing in their own per^

fons, this reproach, I fay, though ti:ue to a

certain degree, is not however (o much fo as

it is thought by certain perfons who have

taken only a fuperficial furvey of the ftatc

of things.

Without doubt, in a Conftitution in which

all important caufes of uneafinefs are fo effec-

tually prevented, it is impofTible but that the

People will have long intervals of inattention.

Being then called upon, on a fudden, from

this Hate of inactivity, to eledt Reprefenta^

tives, they have not examined, beforehand,

the merits of thofe who alk them their votes ;

and the latter have not had, amidft the general

tranquility, any opportunity to make them"

felves known to them.

The Eled:or, perfaaded, at the fame time,

that the perfon whom he will eledt, will be

equally interefted with himfelf in the fupport

of public liberty, does not enter into laborious

difquifitions, and from which he fees he may
exempt himfelf. Obliged, however, to give

the preference to fomc body, he forms his

choice on motives which would not be ex*

tyiablc) if \t were not that fome motives arc
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necelTarj'^ to make a choice, and that, at this

inflant, he is not influenced by any other :

and indeed it muft be confeflfed, that, in the

ordinary courfe of things, and with Electors

of a certain rank in life, that Candidate

who gives the belt entertainment, has a

great chance to get the better of his com-

petitors.

But if the meafures of Government, and

the reception of thofe meafures in Parliament,

by means of a-too complying Houfc of Com-

mons, ihould ever be fuch as to fprcad a

ferious alarm among the People, the fame

caufes which havfc concurred to eftablifli

public liberty, woilld, no doubt, operate

again, and likewifc concur in its fupport. A
general combination would then be formed,

both of thofc Members of Parliament who

have remained true to the public caufc, and

of perfons of every order among the Peo-

ple: ' Public meetings, infuchcircumftances,

would be appointed, general fubfcriptions

would be entered into, to fupport the ex-

pences, whatever they might be, of fuch

a ncceflary oppoiition ; and all private and

unworthy purpofcs being fupprefled by the

fenfe of the National danger, the choice of

the electors would then be wholly dctcrmi-
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ncd by the con fideration of the public fpirit

of the Candidates, and, the tokens given by

them of fuch fpirir.

Thus were thofc Parliaments formed,

which fupprcffed arbitrary taxes and impri-

fonments. Thus was it, that, under Charles

the Second, the People, when recovered from

that enthufiafm of affedtion with which they

received a King fo long pcrfecutcd, at laft

returned to him no Parliaments but fuch as

were compofedof a majority of Men attached

to public liberty. Thus it was, that, perfc-

vering in a conduct which the circumftanccs

of the times rendered neceflary, the People

baffled the arts of the Government ; and

Charles difTolved three fucceffive Parliaments,

without any other effedt but that of having

thofe fame Men rc-chofen, and fet again in

oppofition to him, of whom he hoped he

had rid himfelf for ever.

Nor was James the fecond happier in his

attempts than Charles had been. This Prince

foon experienced that his Parliament was

aftuated by the fame fpirit as thofe which

had oppofed the defigns of his late brother;

and having fuffered himfelf to be led into

meafures of violence, inftcad of being better

taught by the' difcovery he made of their
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fentiments, his telgn was terminated by

that cataftrophc with which every one is ac-

quainted.

Indeed, if we combine the right enjoyed

by the People of England, of eled:ing their

Reprefentatives, with the whole of the Eng-

lifh Government, we fliall become continually

more and more fenfible of the excellent oifcdts

that may refult from that right. All Men
in the State are, as has been before obferved,

really interefted in the fupport of public li-

berty ;—nothing but temporary motives, and

fuch as are peculiar to themfelvcs, can poffi-

bly induce the Members of any Houfe of

Commons to connive at meafures deftrudtive

of this liberty ; the People, therefore, under

fuch circumftances, need only change thefe

Members, in order effedtually to reform the

conduft of that Houfe : and it may fafely

be pronounced beforehand, that a Houfe of

Commons, compofed of a new fet of perfons,

will, from this circumftance alone, be in the

interefts of the People.

Hence, though the complaints of the Peo-

ple do not always meet with a fpeedy and im-

mediate rcdrcfs (a celerity which would be

the fymptom of a fatal unfteadinefs in the

ConlUtution, and would fooncr or later bring
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on its ruin) yet, when we attentively confi-

dcr the nature and the refources of this

Conftitution, we Ihall not think it too bold

an affeition, to fay, that it is impoflible

but that complaints in which the People

perfevere, that is, to repeat it once more,

well-grounded complaints, will fooner or later

be rcdrcircd.

CHAPTER XIV.

Right cf Refijiancc

BUT all thefe privileges of the People,

confidered in themfelves, are but feeble

defences againft the real ftrength of thofe who

govern. All thofe provifions, all thofe reci'

procal Rights, necefl'arily fuppofe that things

remain in their legal and fettled courfe ;

what would then be the refourcc of the Peo-

ple, if ever the Prince, fuddenly freeing him-

fclf from all reflraint, and throwing himfelf

as- it were out of the Conflitution, ihoiuld

no longer refpcd: either the perfon or the

property of the fubjedt, and either Ihguld

make no account of his conventions with hii^
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Parliament, or attempt to force it implicitly to

fubmit to his will ? It would be rcfirtance.

Without entering here into the difcuflfion

of a dodtrlnc which would lead us to enquire

into the firft principles of civil Government,

confequently engage us in a long difquifition,

and with regard to which, befides, perfons

free from prejudices agree pretty much in

their opinions, I Ihall only obferve here (and

it will be fufficient for my purpofe) that the

queftion has been decided in favou'* of this

dodlrine by the Laws of England, and that

refiftance is looked upon by them as the

ultimate and lawful refource againft the vio-

lences of Power.

It was refinance that gave birth to the great

Charter, that lafting foundation of Englifh Li-

berty; and the cxceflcs of a Power eftablilhed

by force, were alfo rcflrained by force, (a)

(a) Lord Lyttchon fays extremely well in his Perlian

Letters, " If the privileges of the People of England be

•* coDceffions from the Crown, is not the power of the

** Crown itfelf, a coDceflion from the People?" It might

be faid with equal truth, and fomewhat more in point

to the fubjeft of this Chapter,—If the privileges of the

People were an incroachment on the power of Kings, the

,power itfelf of Kings was, at firft, an incroachment (ro

matter whether effefled by furprile) on the natural liberty of

the People.
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It has been by the fame means that,' at diffe-

rent times, the People have procured the con-

firmati.Oii of it. Laftly, it has alfo been the

refinance to a King who made no account

of his own engagements, that has, in the

ifTue, placed on the Throne the family which

is now in poflefiion of it.

This is not all ; this refource which, till

then, .had only been an adt of force, op-

, 'pofcd to other a(?ts of force, was, at that

asra, recognized by the Law itfelf. Tb«
Lords and Commons, folemnly afTembled,

declared that '* King James the Second, ha-

', ** ving endeavoured to fubvert the Conftitu-

tion of the Kingdom, by breaking the

•f ^^priginal contrad: between King and People,

and having violated the fundamental laws,

,,*' and withdrawn himfelf, had abdicated the

*' Government ; and that the Throne was

" thereby vacant." (a)

^,„.^nd left thofe principles to which the

I Revolution thus gave a fandion, fliould, in

procefs of time, become lUQve arcana of SxsiXc,

exclufively appropriated, and only known, to

a certain clafs of SubjecS^s, the fame A^ we

have juft mentioned, exprefly infured to iu-

(a) The Bill of Rights has fince given a new ianftioa

t9 all thefe principles.

fX
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dividuals the right of publicly preferring

complaints againll the abufcs of Govern-

ment, and moreover, of being provided with

arms for their own defence. Judge Black-

l!one ejrprefTes himfelf in the following terms,

in his Commentaries on the Laws of Eng-

land. (B. I. ch. i. p. 140.)
*' And Inftly, to vindicate thofe rights,

«' when actually violated or attacked, the

*' fubie(5ts of England arc entitled, in the

•' firft place, to the regular adminiftration

** and free courfe of juftice in the Courts

" of law ; next, to the right of petitioning

** the King and Parliament for rcdrefs of

<« grievances ; and, laftly, to the right of

*' having and ufing arms for felf-preferVation

<* and defence."

Laftly, this right of oppofing violence, in

^vhatever fhape, and from whatever quar-

ter, it may come, is fo generally acknow-

ledged, that the Courts of law have fome-

times grounded their judgments upon it. I

fhall relate on this head a fa(ft which is fonie-

what remarkable.

A Cpnftable, being out of his precinft,

arrefted a woman whofe name was jinne De"

kins ; one Toely took her part, and in the

heat of the fray, killed the affiftant ©f the



OF ENGLAND, , ^73

Conftablc. Being profecuted for murder, he

allcdgcd in his defence, that the illegality of

the imprifonment was a fufficient provocation

to make thp homicide excufablc, and intitl?

him to the benefit of his Clergy* The Jury

naying fettled the matter of fao^, left the

crimimiity of it to be decided by the Judge,

by returning a fpecial verdi^. The caufc

•Was adjourned to the King's Bench, an(ji

theace again to Serjeant's Inn, for the opinion

of the twelve Judges. Here follows the

opinion delivered by Chief Juflice Holt^ ip

giving judgment. .• ^

*' |f one be imprifoned upon an unlawful
'** authority, it is a fufficient provocation

*^ to all people, out of compaffion, much
'" more fo when it is done under colour of

'f jufticc ; and when the liberty of the fub-

•• left IS invaded, it is a provocation to -all

""**'.'the fubje<fts of England. A Man ought

^' to' be Gohcemed for Magna Charta and

'' the laws ; and if any one againft law im*

"** 'prifo.n a Man, he is an ,offender againft

*^ Magna Charta." ^After fdme debate, oc-

''ialioned chiefly by Tooly's appearing not to

' haVe kriovvtl that the Conflable was oiit of

his precind:, feven of the Judges were of

• opinion, that the prlfoner was guilty of

T
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Manilaughter, and he was admitted to the

benefit of Clergy, (a)

But it is with refpetft to this right of an ulti-

mate refiftaiKre, that the advantage of a free

prcfs appears in a moft confpicuous light.

As the moft important rights of the People,

without the profpedt of a refiftance which

over-awes thofe who fhould attempt to violate

them, are mere fhadows, fo this right of

reftjling, itfelf, is but vain, when there exifts

no means of effefting a'general union between

the different parts of the People.

Privateindividuals, unknown to each other,

are forced to bear in filence thofe injuries in

which they do not fee other people take a

concern. Left to their own individual flrcngth,

they tremble before the formidable and ever*

ready power of thofe who govern; and as the

latter well know, nay, are apt to over-rate

the advantages of their own fituation, they

think they may venture upon any thing.

But when they fee that all their acftions

are expofed to public view,—that in confe-

quence of the celerity with which all things

." are communicated, the whole Nation forms,

(a) See Reports of Cafes argued, debated, and adjudgtd,

fB Banct Regin^, in the tims of the late Queen Anne^
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as it were, one continued irritable body, no

part of which can be touched without exciting

an univerfal tremor, they become fenfiblc that

the caufe of each individual is really the caufc

of all, and that to attack the lowed among

the People, is to attack the whole People.

Here alfo we mud remark the error of

tliofe who, as they make the liberty of the

People to confift in their power^ fo make their

power conlifl in their adlion.

When the People are often called to ad:

in their own perfons, it is impoflible for

them to acquire any exadt knowledge of the

ftate of things. The event of one day effaces

the notions which they had begun to adopt on

the preceding day ; and amidft the continual

change of things, no fettled principle, and

above all, no plans of union, ,have time to be

eftablifhed among them.—You wifli to have

the People love and defend their laws and

liberty ; leave them, therefore, the neceflary

time to know what laws and liberty are, and

to agree in their opinion concerning them;—

^

you wilh an union, a coalition, which cannot

be obtained but by a flow and peaceable

procefs, forbear therefore continually to Ihake

the veflel.

Nay farther, it is a contradiifliorl, thatthd
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People fhould aB^ and at the fame time retain

any real power. Have they, for inftance,

been forced by the weight of public oppref-

fions to throw off the reftraints of the law,

from which they no longer received protec-

tion, they prcfcntly find themfelves at once

become fubjc(ft to the command of a few

Leaders, who arc the more abfolute in pro-

portion as the nature of their power is lefs

clearly afcertained : nay, perhaps they mull

even fubmit to the toils of war, and to mili-

tary difcipline.

If it be in the common and legal courfe

of things that the People are called to move,

each individual is obliged, for the fuccefs of

the meafures in which he is then made to

take a concern, to join himfelf to fomc

party ; nor can this party be without a Head.

The Citizens thus grow divided among them-

felves, and contra^: the pernicious habit of

Submitting to Leaders. They are, at length,

no more than the clients of a certain number

of Patrons ; and the latter foon becoming able

to command the arms of the Citizens as they

at firft governed their votes, make little ac-

count of a People, with one part of whom
they know how to curb the other.

But when the moving fprings of Govern-
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meht areplaced entirely out of the body of the

People, their adtion is thereby difengaged

from all that could render it complicated, or

hide it from the eye. As the People thence-

forward confider things fpeculatively, and

are, if I may be allowed the expreflion, only

fpedtators of the game, they acquire juft

notions of things ; and as thefe notions, a-

midft the general quiet, get ground and

fpread themfelves far and wide, they at

length entertain, on the fubjed; of their liber-

ty, but one opinion.

Forming thus, as it were, one body, th€

People, at every inflant, has it in its power

to flrike the decifive blow which is to level

every thing. Like thofe mechanical powers

the greateft efficiency of which exifts at the

inftant which precedes their entering into

aiftion, it has an immenfe force, juflbecaufe

it does not yet exert any j and in this ftate

of ftillnefs, but of attention, conlifti its true

w^mentum.

With regard to thofe who (whether from

perfonal privileges, or by virtue of a com-

miffion from the People) are intrufled with

the adtive part of Government, as they, in

the mean while, fee themfelves expofed to pu-

blic view, and obfervcd as from a diflance by

T3
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Men free from the Tpirit of party, and who

place in them but a conditional truft, they

are afraid of exciting a commotion which,

though it would not be the deftruftion of all

power, yet would furely and immediately

be th^ dcflrudtion of their own, And if we

might fuppofe that, through an extraordinary

conjun<5lion of circumftances, they fhould rc-

folvc^ among themfelves upon the facrificc

of the laws on which public liberty is

founded, they would no fooner lift up their

eyes towards that extenfive Aflembly which

views thera with a watchful attention, than

they would find their public virtue return up-

on them, and would make hafte to refume

that plan of condudt out of the limits of

which they can expeft nothing but ruin and

perdition.

In fhort, as the body of the People cannot

aft without either fubjedting themfelves to

fomc Power, or effedting a general deftruc-

tion, the only fhare they can have in a Go*

vernment with advantage to themfelves, is

pot to interfere, but to influence;—to be able

Xo ad:, and not to aft,

The power of the People is not wh^n they

ftrikc, but when they keep in awe : it is

y,'\\en they cart overthrow every thing, that



they never need to move ; and Manlius in-

cluded all in four words, when he faid to the

People of Rome, OJiendite helium, pacen^

bahcbitis*

. . nC

C H . A ¥, XIV. Hi

Proofs, drawn from FaSls, of the truth of the

Principles laid down in the prefent PVcrh^^

I. The peculiar Manner in which Revolu-

tions have always been concluded in Eng^

land*

I
T may not be fufficient to have proved,

by arguments the advantages of the Eng-

lilh Conftitution : it will perhaps be afked,

whether the efFefts correfpond to the theory ?

To this queftion (which I' confefs is ex-

tremely proper) rhy anfwer is ready ; it is the

fame which was once made, I believe, by a

Lacedemonian, Come and fee.

If we perufe the Englifh Hiftory, we Ihall

be particularly Itruck with one circumftance

to be obferved in it, and which diflinguilhes

moft advantageoufly the Englilh Government

from all other free governments; I mean the

T4
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manner in which Revolutions arid pubHc

commotions have always been terminated in

England.

If we read with fomc attention thcHiftory

of other free States, we ihall fee that the pu-

blic diflfcftfionsthat have taken place in them,'

have conftantly been terminated by fettlemcnts

in which the interqfts only of a feiv were

really provided for ; while the grievances of

the many were hardly, if at all, attended td.

In England the very reverfe has happened,and

wc find Revolutions always to have been ter-

minated by extenfive and accurate provifions

for fccuring the general liberty.

The Hiftary of the ancient Grecian Com*
monwcalths, but above all of the Roman
Republic, of which more compleat accounts

Jiave been left us, afford ftriking proof of the

former part of this obfervation.

What was, for inftance, the confequence

of that great Revolution by which the Kings

were driven from Rome, and in which the

Senate and Patricians adled as the advifcrs

and leaders of the People ? The confeqi ence

was, we find in Dionyfius of HalicarnafTus,

^nd Livy, that the Senators immediately

^{Tumcd all thofe powers, lately (b much
complained of by thcmfdves, which the Kings
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Bad exercifcd. The execution of their future

decrees was entrufted to two Magiftratestakea

from their own body, and entirely dependant

on them, whom they -called Confuls, and who
were made to bear about them all theenfigns

of power which had formerly attended the

Kings. Only, care was taken that the axes

andfafces, the fymbols of the power of life and

death over the Citizens, which the Senate

then claimed to itfelf, Ihould not be carried

before both Confuls at once, but only before

one at a time, for fear, fays Livy, of doubling

the terror of the People, (a)

Nor was this all : the Senators drew over

to their party thofe Men who had the moft

intereft at that time among the People, and

admitted them as Members into their owti'

Body ; (b) which indeed was a precaution they

could not prudently avoid taking. But the

interefts of the great Men in the Republic

being thus fettled, the Revolution ended.

The new Senators as well as the old, took care

B^t to bff?«, . by making provilions for the

(a) " Omnia jura (Rdgum) omnia iafignia, primi Confulet

Itnuere ; id modo cautum eft; ne ii ambo fafces haberenty

duplicatus terror videretur. Tit. Liv L. ii. §. x.

(b) Thefe new Senators were called fo«/Vr»//i ; hence the

rame of Patres Ctnfcripti, afterwards indirciiminately giveq

te the whole Senate.—T'/» Uv. ibid,
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liberty of the People, a p^ower which was now
become their own. Nay, they prefcntly

flrctched this power beyond its former tone ;

and the punifliments which theConful inflict-

ed in a military manner on a number of thofc

who ftill adhered to the former mode of Go-

vernment, and even upon his own children,

taught the People what they had to exped^for

the future, if th.y prefumcd to oppofe the

power of thofe whom they had thus unwarily

made their Mailers.

Among the opjWGflivc laws, or ufagcs, which

the Senate, after the expulfion of the Kings,

had permitted to continue, thofe which were

moft complained of by the People, were thofc

by which the Citizens who could not pay

their debts with the intereft, (which at

Rome was enormous) at the appointed time,

became ilaves to their Creditors, and were

delivered over to them bound with cords

;

hence the word Next, by which that kind of

Slaves were denominated. The cruelties ex-

ercifed by Creditors on thofe unfortunate

Men, whom the private calamities caufed by

the frequent wars in which Rome was enga-

ged,rendered very numerous,at laft roufed the

body of the People : they abandoned both the

City, and their inhuman fellow Citizens, and
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retreated to the other fid©^of the River /into.

But this fecond Revolution, like the former

only procured the advancement of particular

'perfons. A new office was created, called the

Tribunelhip. Thofe whom the People had

placed at their head when they left the City,

were raifed to it, Their duty, it was agreed,

was^for the future to protedt the Citizens; and

they were invefted with a certain number of

prerogatives for that purpofe. This Inftitu-

;ion, it muft however be confcfled, would

have, in the iffue, proved very beneficial to

the People, at leaft for a long courfe of time,

if certain precautions had been taken with

refpedt to it, which would have much Icflened

the future perfonal importance of the new

Tribunes : (a) but thefe precautions the latter

did not think proper to fuggeft; and in regard

to thofe abufes themfelves, which had at firft

given rife to the complaints of the People, no

farther mention was made of them. (I>)

'

As the Senate and Patricians, in the early

ages oftheCommonwealth,kept clofely united

together, the Tribunes, for all their perfoiial

(a) Their number ought to have been much greater; ancj

they never ought to have accepted the power left to each ofthem|

pf topping by this (ingle oppofition the proceedings of allthe reft,

(a) A number of feditions vycre afterwards raifed upon tlif

(mf accotint.
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privileges, were not able, however, during the

firft times after their creation, to gain an ad-

mittance cither to the Confulfliip, or into the

Senate, and thereby to feparate their condition

any farther from that of the People. This

Situation of theirs, in which it was to be wiflied

they might always have been kept, produc-

ed at firft excellent effefts, and caufed their

condu<ft to anfwer in a great meafure the cx-

peftations of the People. The Tribunes

complained loudly of the exorbitancy of the

powers polfeffed by the Senate and Confuls

;

and here we muft obfefve that the power ex-

crcifed by the latter over the lives of the Citi-

zens, had never been yet fubjedted, (which

tvill probably furprife the Reader) to any

known laws, though fixty years had already

clapfed fince the expulfionof the Kings. The
Tribunes therefore infilled, that laws fliould

be made in that refpeft, which the Confuls

fhould thenceforwaidsbe bound to follow j and

that they fliould no longer be left, in the exer-

cife of their power over the lives of the Citi-

2CUS, to their own caprice andwantonnefs.(a)

(«) '< Qi;o4 Populiis in fe jus dederit, eo Confulcm ufu-

** rum
J non ipfos libuiinem ac licentiam fuam pro lege kA'

V bituros."—77/, Liv, Jt* liw §. s»



OF ENGLAND. i|^

Equitable as thefc demands were, the Senate

and Patricians oppofcd them with great

warmth, and either by naming Did:ators, or

calling In the affiflancc of the Priefts, or by

other means, they defeated for nine years to-

gether, all the endeavours of the Tribunes.

Howevcr,as the latter were at that time in e'ar-

neft, theScnatewas at laft obliged to comply;

and the Lex Terentilla was pafled, by which

it was enadted that a general Code of Laws

Ihould be made.

Thefe beginnings feemcd to promife great

fuccefs to the caufc of the People ; but unfor-

tunately for them, the Senate found means to

have it agreed, that theofficeof Tribune fhould

be fet alideduring the whole time thattheCodc

,ihould be framing; they moreover obtained,

tjiat the ten Men, called Decemvirs, to whom
the charge of compoling that Code was to be

given, Ihouldbe taken from the body of the

fPatricians: the fame caufes, therefore, pro-

duced again the fame effects, and the power of

theSenate andConfulswas left in the newCode,

or laws of the twelve Tables, as undefined as

' before. As to the laws abovementioned, con-

cerning debtors, which never had ceafed to be

bitterly complained of by thePeople, and with

regard towhich fomc latisfadlon ought in com-
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mon juflice, to have been given them, they

were confirmed, and a new terror added to

them from the manner in which they were

worded*

The true motive of the Senate, when they

thus trufted the framing of the new laws to a

new kind of Magiftrates, called Decemvirs^

was that, by fufpending the ancient office of

Coiiful, they might have a pretence for fuf-

pending alfo the office of Tribune, and there-

by rid themfelves of the People, during the

time that the important bufincfs of framing the

Code fhould be carrying on : they even, in or-

der the better to fecure that point, placed th€

whole power in the Republic, in the hands of

thefe new Magiftrates. But theSenate and Pa-

tricians experienced then, in their turn, the

danger of entruftingMenwith an uncontrouled

authority* As they themfelves had formerly

betrayed the truft which the People had placed

in them, fo did the Decemvirs, on this occa-

lion, likewife deceive them. They retained,

by their own private authority, the unlimited

power that had been conferred on them, and at

iaft exercifed it on the Patricians as well as the

Plebeians. Both parties therefore united|again(i

them, and the Decemvirs were expelled from

the City*
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The former dignities of the Republic were

reftorcd, and with them the office of Tribune."'

Thofe from among the People who had been

moft inftrumental in deflroying the power of

the Decemvirs, were, as it was natural, raifed

to the Tribunefhip ; and they entered upon

their offices pofTeflcd of a prodigious degree of

popularity. The Senate and the Patricians

were, at the fame time, funk extremely low-

in confeq\ience of the long tyranny which had

juft expired; and thofe two circumftances unit-

ed, afforded the Tribunes but too eafy an op-

ptDrtUHity of making the prefent Revolution

end as the former ones had done, and con-

Verting it to the advancement of their own
power. They got new perfonal privileges to

be added to thofe which they already poflef-

fed, and moreover procured a law to J3e enad:-

cd, by which it was ordained, that the refolu*

tions taken by the GomitiaTrihufa (an Aflem*

bly in which the Tribunes were admitted to

propofe new l^ws) Ihould be binding upon

the whole Commonwealth :—by which they

at once raifed to themfelves an imperium in im*

perio, and acquired, as Livy exprcfles it, a

moft aftive weapon, (a)

(m) Actrrimum telum^
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From that time great commotions arofe irt

the Republic, which, like all thofc before

them, ended in promoting the power of zfew,

Propofals for eafing the People of their debts,

for dividing with fome equality amongft the

Citizens the lands which were taken from

the enemy, and for lowering the rate of the

intcreft of money, were frequently made by

the Tribunes. And indeed all thcfe were

excellent regulations to propofe ; but unfor*-

tunately for the People, the propofals of them

were only pretences made ufe of by the Tri-

bunes for promoting fchemes of afatal,though

fqmewhat remote tendency to public liberty.

Their real aims were at the Confulfhip, at

the Priefthood, and other offices of Executive

power, which they were intended to controul,

and not to Ihare. To thefe views they con-

tinually made the caufe of the People fub*

fervient:—I Ihall relateamongotherinftances,

the manner in which they procured to them-

fclvcs an admittance to the office of Conful.

Having during fcveral years, fcized every

opportunity of making fpeeches to the Peo-

ple on that fubjedt, and even excited fcditiona

in order to overcome the oppofition of the

Senate, they at laft availed thcmfelves of the
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cifcumfliance of an interregynim (a time, du*

ring which there were no other Magiftrates

in the Republic befides themfelves) and pro-

jpofed to the Tribes, whom they- had aflem"

hW^f to enaft the three following laws ;

—

-

the firft for fettling the rate of intereft of

tnoney •, the fecond for ordaining that no

Citizen Ihould be poiTefled of more than five

hundred acres of land ; and the third, for

providing that one of the two Confuls fhould

.be taken from the body of the Plebeians*

But on this occafion it evidently appeared,

fays LivVj which of the laws in agitation were

moft agreeable to the People, and which, to

thofe who propofed them ; for the Tribes ac-

cepted the lawi concerning the intereft of

money> and the lands ; but as to that con-

cerning the Plebeian Confulfhip, they rejc<^ed

it : and both the former articles would from

that moment have been fettled, if the Tri-

bunes had not declared, that the Tribes Were

called either to accept, or rejed:, all their three

propofals at once, (a) Great commotions eo-

(a) '• Ab Tribnnis, velut per interregnum, concillo

** Pletjis habito, apparuitquae ex promuIgatisPlebi, quse

***Tai:Wibas, gratiora eFenf; nam de fcenore atque agro

** rogationes jubebant, deplebeioCoiifula'iuantiquabant:

*' Si pcrfcfla utraque res €0et, ni Tribyni /e in omnia,

u
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fued thereupon, for a whole year ; biit at laft

the Tribunes, by their perfeverance in infifl-

ing that the Tribes fliould vote on their three

rogations, jointly, obtained tlvcir ends, and

overcame both the oppofition of the Senate,

and the reluctance of the People.

In th^fame manner did the Tribunes get

themfelves made capable of filling all other

places of executive power, and public truft,

in the Republic. But when all their views

of that kind were accoraplifhed, the Republic

did not for all this enjoy more quiet, nor

was the intereft of the People bett-er attended

to than before. New ftrugglcs then arofe for

adtual admiflion to thofc places j for procu-

ring them to relations, or friends ; for govern-

ments of provinces, and commands of armies,

A few Tribunes, indeed, did at times apply

themfelves ferioufly, out of real virtue and

love of their duty, to remedy the grievances of

the People; but both their fellow Tribunes, as

we may fee in Hillory, and the whole body

of thofe Men upon whom the People had, at

different times, bellowed Confullhips, i^dile-.

lliips, Cenforlliips, and other dignities without,

number, united together with the utmoft ve-

** fimul coofulere Pletem dixiflcnt."—TV/. Liv, L. vi,
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hemence againft them; and the real Patriots,"

fuch as Tiberius Gracchus, Caius Gracchus,

and Fulvius, conftantly perifhed in the at-

tempt.

I have been fomevvhat explicit on the effedls

produced by the different Revolutions that

have happened in the Roman Republic, be-

caufe its Hiftory is much known to us, and

we have, either inDionylius of Halicarnaflus,

or Livy, confiderable monuments of the more

ancient part of it. But the Hiftory of the

Grecian Commonwealths would alfo have

fupplied us with a number of fa<fts to the

fame purpofe. The Revolution, for inftance,

by which the Pijijiratida were driven out of

Athens—that by which the Four hundred, and

afterwards the Thirty, were eftablilhed, as

well as that by which the latter were in their

turn expelled, all ended in fecuring the power

of a few, The Republic of Syracufe, that

of Corcyra, of which Thucydides has left

us a pretty full account, and tliat of FIj-

rence, of which Machiavel has written the

Hiftory, alfo prefents us a feries of public

commotions ended by treaties, in which, as

in the Roman Republic, the grievances of the

People, . though ever fo loudly complained of

in the beginning by thofe who adlcd as their

U 2
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defenders, were, in the iffue, mod carelefsly

attended to, or even total -y difregarded.(<7)

But if we turn our eyes towards the Eng-

Hfh Hiftory, fcenes of a quite different kind

will offer themfelves to our view; and we

iliall find, on the contrary, that Revolutions

in England have always been ter;Ti "mated by

making fuch provliions, and only fuch, as all

orders of the People were really and indif-

crlminately to enjoy.

Mofl extraordinary faifls, thefe! and which,

from ail the other circumdances that accom-

panied them, we fee, all along, to have been

owing to the impofiibility (a point that has

been fo much infilled upon in former Chap-

ters) in which thofc who poffefled the confi-

dence of the People, were, of transferr"ng to

themfelves any branch of the Executive au-

thority, and thus feparating their own condi-

tion from that of the reft of the People.

Without mentioning the coropad:s which

(n) Th: Revolotlons which have formerly happened

in Prance, have all ended like thofe above mentioned :

of this a rem-irkable inftancc may be fcen in the notc(<«)

p. 29, 30. of this Work. The fame things are alfo to

be obfervedin the~Hiftoryof Spain, Denmark, Sweden

Scotland. &'•. but I have avoided mcoiioniing States of

a Monarchical form, till fome obfcrvations are made,

Wlfich rhe Reader will find in the XV/Ith Cbapicr.
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were made with the firft Kings of the Nor-

man line, let us only cafl our eyes on Magnci

Charta^ which is Hill the foundation of Ens:-

liih liberty, A number of circumftanccs,

which have been defcribed in the former part

of this Work, concurred at that time ta

ftrengthen the Regal power to fuch a degree,

that no Men in the htate could entertain a

hope of fucceeding in any other view than

that pf fetting bounds to it. How great wgs

the union which thence arofe among all orders

of the People !—what extent, what caution,

do we fee in the provifions made by that

Great Charter ! All the objefts for which

Men naturally wifh to live in a ftate of So-

ciety, were fettled in its thirty-eight Articles.'

The judicial authority was regulated. The
perfon and property of the indiv dual were

fecured. The fafety of the Merchant and

llrangeT was provided for. The higher clafs

of Citizens gave up a number of oppreflive'

privileges which they had long fince accuf-

tomed themfelves to look upon as their un-

doubted rights. (^2) Nay, the implements

(^) All poffeflbrs of lands took the engagement to

eflablifli in behalf of their Tenants and Vaflals {ergo,

fuos) the fame libercies which they demanded from the

Eilng,-^jl/<ig-, Char* Cap, xxxviii,

u a
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of tillage of the Bcndfnan^ or Slave, were alfo

fecured to him ; and for the firft time per-

haps in the annals of the World, a civil war

was terminated by making flipulations in fa-

vour of thofe unfortunate men to whom the

avarice and luft of dominion inherent in hu-

man Nature, continued, over the greateft part

of the Earth, to deny the common rights of

Mankind.

Under Henry the Third great difturbances

vofe; and tbey were all terminated by folemn

confirmations given to the Great Charter.

Under Edward I. Edward II. Edward III. and

Richard II. thofe who were intiufled with the

care of the interefts of the People, loft no

opportunity that offered, of ftrengthening ftill

farther that foundation of public liberty, of

taking all fuch precautions as might render

the Great Charter fiill more elled:ual in the

event.—They had not ceafcd to be convinced

that their caufe was the fame with that of all

the reft of the People.

Henry of I ancafler having laid claim to

the Crown, the Commons received the law

from the vidiorious party. They fettled the

Crown upon Henry, by the name of Henry

the Fourth; and added to the AA of Sett'e-

jnent, provifions which the Reader rnay fee in
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the fecoodVoIumeof the Parliamentary Hijiory

of England. Struck with the wifdom of the

conditions demanded by the Commons, the

Authors of the Book jufl mentioned, obferve,

perhaps with fome iSmplicity, that the Com-
mons of England were no fools at that time.

1'hey ought rather to have faid^—The Com-

Qions of England were happy enough to form

among themfelvcs an Aflembly in which, every

one could propofe what matters he pleafed,

and freely difcufs them:—they had no pofli-

bility left of converting, either thf fe advan-

tages, or in general the confidence which the

People had placed in them, to any private

views of their own : they therefore, without

lofs of time, endeavoured to ftipulate ufeful-

conditions with that Power by which they

faw themfelves at every inrtant expofed to

be diflblved and difperfed, and induftrioufly

applied themfelves to infure the fafety of the

whole People, as it was the oply means they

had of procur ng their own.

In the long contentions which took place

between the Houfesof York and Lancafter,

the Commons remained fpe<5tators of diforders

which, in thofe times, it was not in their

power to prevent : they fucceflively acknow*

icdged the title of the viftoriqus parties i but

U 4
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whether under Edward the Fourth, under

Richard the Third, or Henry the Seventh, by

whom thr.fe quarrels were terminated, they

continually availed themfelves of the import-

ance of the fervices which they were able to

perform to the ne\v efiablilhed Sovereign, for

obtaining effe<^ual conditions in favour of the

whole body of the People.

At the acce/Tion of James the FirfV, which,

as it placed a new Family on the Throne of

England, may be confidered as a kind of Re-

volution, no demands were made by the Men
who Were at the head of the Nation, but in

favour of general liberty.

After the accelTion of Charles the Firft,

difcontents of a very ferioas nature began to

take place, and they v^cre terminated in the

firft inftance, by the Adl called the Petition of

Right, which is ftill looked upon as a moft

precife and accurate delineation of the rightg

of the Peoplc.(rt)

(fl) The difarders which took place in the latter part

oF the reign of thai Prince, are indeed, a complcat con-

tradiflion ofthe aftvrtTon which is the fubjeft of the pre-

fcnt Chapter ; but they, at the fame time, are a «olef$

convincing confirmation of the truth of the principles lai4

do«Ti io the courfe of this Work. The above-mentione4

difo»ders took rife from that day in which Charles the Firft

gave op the pover of diflbhing his Parliament ; that is.
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At the Reftoration of Charles the Second,

the Conftitutioa being re-eftablifhed upon its

former principles, the former confequences

produced by it, began again to take place

;

and we fee at that sra, and indeeed during

the whole courfe of that Reign, a continued,

feries of precautions taken for fecuring the

general liberty.

Laftly, the great event which took place

in the year 1689, affords a ftriking confirm-

ation of the truth of the obfervation made

in this Chapter. At this asra the political

wonder again appeared—of a Revolution ter-

minated by a feries of public A6ls, in which

no interefts but thofe of the People at large

were confidered and provided for j no elaufe,

even the moft indirect, was inferted, either

to gratify the prefent ambition, or favour the

future views, of thofe who were perfonally

concerned in bringing thofe A6ts to a con-

clufion. Indeed, if any thing is capable of

conveying to us an adequate idea of the

foundnefs, as well as peculiarity, of the

pcincipicSiQO,,which theEngliih Government

from the day in which the Members of that Aflemhly ac-.

quired an indepecdent, perfonal, lafting authority, which

they foon began to turn agaioil the Peoj>le who had

jrjiifed thera 10 it, \.^ti^^'-^
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is founde«J, it is the .attentive pcrufal of the

Syflem of public Compacts to which the

Revolution of the year 1689 gave rife,—of

the Bill of Rights with all its different

dailies, and the feveral Afts which under

rwo fubfequent Reigns, till the acceffion of

the Houfe of Hanover, were niade in order

to ftrengthen it.

CHAPTER XVI.

Second Difference.—The Manner after ivhich

the Laws for the Liberty of the Subjeii are

execTtted in England.

THE fecond difference which I fpoke

of, between the Englifh Government,

and that of other free States, concerns the

important objedl of the execution of tlie

Laws. On this article, alfo, we ihall find

the advantage to lie on the fide of the Eng-

lilh Government J and if we make a com-

parifon between the Hiflory of thofe States>

and that of England, it will lead us to the



OF ENGLAND. 299

^following obfcrvation, vi2. That, though

in other free States the laws concerning the

liberty of the Citizens were imperfeft, yet,

the execution of them was ft ill more defec-

tive. In England, on the contrary, the

laws for the fecurity of the Subjeft, are not

only very extenfive in their provifions, but

the manner in which they are executed, car-

ries thefe advantages ftill farther j and Eng-

lifh Subjedls enjoy no lefs liberty from the

fpirit both ofjuftice and mildnefs, by which

all branches of the Government are infilu-

enced, than from the accuracy of the laws

themfelves.

The Roman CcHTimonwealth will here

again fuppiy us with examples to prove the

former part of the above affertion. When I

faid, in the foregoing Chapter, that, in

times of public commotion, no provifions

were made for the body of the People, I

meant no provifions that were likely to prove

effeftual in the event. When the People

were roufed to a certain degree, or when

their concurrence was neceffary to carry

into effect certain refolutions, or meafures,

that were particularly interefting to the Men
in power, the latter could not, with any

prudence^ openly profefs a contempt for the
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political wi flies of the People; and ibme

declarations cxprcflcd in general words, in

favour of public liberty, were indeed added

to the laws that were enabled on thofe occa-

fions. But thefe declarations, and the prin-

ciples which they tended to eftablifh, were

afterwards even openly dilregarded in prac-

tice.

. Thus, when the People were made to votr,

about a year after the expulfion of the Kings,

tliat the Regal Government never lliould be

again eftabliflied in Rome, and that thofe

who fliould, endeavour to re(lore it, lliould

be devoted to the Gods, an article was added,

which, in general terms, confirmed to the

Citizens the right they had before enjoyed

under the Kings, of appealing to the People

from the fentences of death pafled upon

them. No punifliment (which will fur|:jrife

the Reader) was decreed againft thofe who

fhould violate this lawj and indeed the Con-

fuls, as we rpay fee in Dionyfius of Hali-

carnaflus and Livy, concerned themfelves

but little about the appeals of the Citizens,

,

and in the more than military exercifc of'

their fun<51:ions, (ported with rights which

they ought to have refpe(5led, however im-.

perfectly and Ipofely they had been fecured.
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' An article to thJ fame purport with the

above, was afterwards alfo added to the laws

of the Twelve Tables ; but the Decemvirs,

to whom the execution of thofc laws was

at firft committed, behaved exadlly in the

fame manner, and even worfe than the Con-

fuls had done before them ; and after they

were expelled, (a) the Magiftrates who fuc-

ceeded them, appear to have been as little

tender of the lives of the Citizens. I fliall,

^mong many inftances, relate one which will

fhew upon what flight grounds the Citizens

were expofcd to have their lives taken av/ay.

Spurius MjeHus being accufed ofendea-

vouring to make himfelf King, was fum-

moned by the Mafter of the Horfe, to ap-

pear before the Didator, in order to clear

himfelf of this fomewhat extraordinary impu-

tation. Spurius took refuge among the Peo-

ple ; the Mafter of the Horfe purfued him,

and killed him on the fpoc The multitude

{a) At the expulfion cf the Decemvirs, a law was alfo

enafted that no Magiftratefhould be created from whom

an appeal could not be made to the People (Magijiraius

fine protiocatione. Tit. Liv. L. III. § 55.) by which the

People meant to aboli(h the D'ftitorOiip:' but, from the

fa£l which will juft now be relited, and which happened

about ten years afterwards, wc fee that this law was i>ot

better obferved thafl- th? Qth'is had been. • »-^i* .'.a
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having thereupon expreffed a great indigna-

tion, the Di<5bator had them called to his

Tribunal, and declared that Spurius had been

lawfully put to death, even though he might

be innocent of the crime laid to his charge,

for having refufed to appear before the Dic-

tator, when fummoned to do fo by the Mafter

of the Horfe.(<3)

About one hundred and forty years after

the times we mention, the law concerning the

appeals to the People, was enafted for the

third time. But we do not fee that it was

better obferved afterwards, than it had been

before : and we not only find it frequently

violated by the different Magiftrates of tht

Republic; but the Senate alfo, notwith*

Handing this law, at times made formidable

examples of the Citizens. Of this we have

an inilance in the three hundred foldiers who

had pillaged the Town of Rhegium. The

Senate, of its own authority, ordered them

all to be put to death. In vain did the Tri-

bune Flaccus remonftrate againft fo fevere an

(a) " Tumuhuintero deinde multitudineoi, incerU

exiflimatione fa£li, id conciojnem vocari jufiit, k M/C'

liumjurt cafum pronunciavjt, ttiamfi rtgni crimint infant

futritt qui njocattts a MagiJIro tquitiim, ad DiHatortM

non vtn'Jet." Til. Liv. L. iv. § 15.



- OF ENGLAND. 303

exertion ofpublicjuftice on Roman Citizens;

the Senate, fays Valerius Maximus, never-

thelefs perfifted in its refolution. {a)

-' All thejfe laws for fecuring the lives of the

Citizens, had hitherto been enaded without

any mention being made of a punifhmcnt

againft thofe who fhould violate them. At
lafl the celebrated Lex Porcia was palled,

which fubjeded to banifhment thofe who
fliould caufe a Roman Citizen to be fcourged

and put to death. From a number of inftan-

cx^s pofterior to this law, we fee that it was

not better obferved than thofe before it had

been : Caius Gracchus, tlicrefore, caufed the

Lex Sempronia to be enadted, by which a

new fandtion was given to it. But this fecond

law did not fecure his own life, and that of hi^

friends, better than the Lex Porcia had done

that of his brother, and thofe who had fup-

{a) Val. Max. L. 11. C. 7. The Author does not

mention the precifc number of thofe who were put to

death on this occafion; he only fays that they were exe-

cuted hi'-y at a time, in diiF2rent fucceflive days; but other

Authors make the number of ihem amount to four thou-

fand. Livy fpeaks of an whole Legion.

—

Ltgio Campana

qu£ Rhegium occupa'verai y obft£a, deditlone faSia fecurt

fircujfacfi.—Tit. Liv. h.'xv.Epit — I have here fol-

lowed Pclybius, who fays that only three hundred were

taken and brought to Rome.
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ported him : indeed, all the events whick

•took place about thofe times, rendered it

manifeft that the evil was fuch as was beyond

the power of any laws to cure.—I fhall here

mention a hd: which affords a remarkable

inftance of the wantonnefs with which the

Roman Magiftrates had accuftomed them-'

felves to take away the lives of the Citizens*

A Citizen, named Memmius, having put

up for the Confulfliip, and publickly can-

Vafling for the fame, in oppofition to a Man
whom the Tribune Saturninus fupported,

the latter caufed him to be apprehended, and

made him expire under blows in the public?

Foriim. The Tribune even carried his in-

folence fo far, as Cicero informs us, as to

give to this aft of cruelty, tranfafted in the

prefence of the whole People affembled, the

outward form of a lawful act of public Juf-

tice. (a)

(a) The fatal forms of words (crutiatuscarm'ma) ufcd

by the Reman Mzgiflratcs, when they ordered a Man to

be put to d ath, refounded (fays Tully in his fpecch/r#

Jiahirio)\n the Aflenibly of the People, in which the

Cenfors had forbidden the common Executioner ever to

appear. 1 LiBor colligamanus. Caput obnitlito. Arhore in'

ftlici JuffttuiltD. Memmius being a confiderable Citi-

zen, as we may conclude frora his canvaffirtg with fuc-
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Nor were the Roman Maglflrates fatisfied

with committing acts of injullice in their

political capacity, and for the fupport of the

power of that Body of which they niade a

part. Avarice and private rapine were at

lafl added to political ambition. The Pro-j

vinces were firft opprelled and plundered.

The calamity, in procefs of time, reached

Italy itfelf, and the centre of the Republic ;

till at laft the Lex Calpurnia de repetundis was

enacted to put a flop to it. By this law,

an action was given to the Citizens and Allies,

for the recovery of the money extorted from

them by Magiftrates, or Men in power;

and the Lex Junta afterwards added the pe-

nalty of banilhment, to the obligation of

making reftitution.
V*^ 'fj-

But here another kind of diforder arofe.

The Judges proved as corrupt, as the Ma-
giftrates had been oppreflive. They equally

betrayed, in their own province, the caufe of

the Republic with which they had been in-

' "', - ^ . - \-^^' ; ^; -,

cefl for tWe ConiTuKhlp, all the great men in the Repub-

lic took the alarm at the atrocious aftion of the Tribune :

the Senate, the next day, iiTued out its folemn mandate

to the Confuls, to provide that the Republic Jhould recgi'vi

no detriment ; and the Tribune was killed in a piiched

batttlc that was fought at the foot of the Capitole; '
"'

X
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trufted; and rather chofe to fhare in the plun-

der of the Confuls, the Praetors, and the

Proconfuls, than put the laws in force againft

thenn.

New expedients were, therefore, rcforted

to, in order to rennedy this new evil. Laws

were made for judging and punifhing the

Judges themfelves; and above all, continual

changes were made in the manner of compo-

fing their AflTemblies. But the malady lay

too deep for common legal provifions to re-

medy. The guilty Judges employed the

fame refources in order to avoid convidlion,

that the guilty Magiftrates had done ; and

thofe changes at which we are amazed,

which were made in the conflitution of the

judiciary Bodies,(rt) inllead of obviating the

(a) The Judges, (over the Affembly of whom the

Praetor ufually prcfided) were taken from the body of the

Senate, till fome years after the laft Punic War ; when

the Lex Semprenia, propofed by Ciius S. Gracchus, ea-

afted that they fhould in future be taken from the

Equedrian Order. The Conful Ca:pio procured after-

wards a law to be enabled, by which the Judges were to

be taken from both orders, equally. The Lex Servilim

foon after put the Equeftrian Order, aga-n in pofleflion of

the Judgments ; and the Lex Livia rcllorcd themintirely

to the Senate.—The Lex Plattia enadled afterwards,

that the Judges fhould be talcen from the three Orders

the Senatoriaa, Equellrian, and Plebeian* The Lex
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toPmption of the Judges, only transferred to

other Men the profit arifing from becoming

guilty of it. It was grown to be a general

' complaint, fo early as the times ofthe Grac-

chi, that no Man who had money to give,

could be brought to puniftiment.(<^) Cicero

fays, that in his time, the fame opinion waS

become fettled and univerfally received -, (^)

and his Speeches are full of his lamentations

on what he calls the levity, and the infamy,

of the public Judgments.

Nor was the impunity of corrupt Judges,

the only evil under which the Republic la-

boured. Commotions of the whole Empire,

at laft took place. The horrid vexations,

and afterwards the acquittal, of Aquillius,

Proconful of Syria, and of fome others whd

had been guilty of the fame crimes, drove

the Provinces of Afia to defperation : and it

was then, that that terrible war of Mithri-

Cordelia, framed by the Didator Sylla, cnafled again

that the Judges ihould be intirely taken from the body

ofthe Senate. The Lex Jure/ia otdcted anew, that they

fhould be.taken'from the three Orders. Pompey made

afterwards a change in their number, which he fixed at

fcventy-ftve, and in ihcmanner of eleflingthem. And

laftly, Caefar intirely rellored the Judgments to the Or-

der of the Senate.

(ij) App. de Beir. Civ. (^) Aft. in Verr. I. § i

.

X 2
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dates arofe, which was ufhered in by the

death of eighty thoufand Romans, maflacred

in one day, in all the Cities of Aria.(«)

The Laws and public JudgiTients not only

thus failed of the end for which they had

been eftabliflied : they even became, at laft,

new means of oppreffion added to thofc

which ah'eady exifted. Citizens poflfefiTcd of

wealth, perfons obnoxious to pardcular Bo-

dies, or the few Magiftrates who attempted

toftem the torrent of the general corruption,

were accufed and condemned ; while Pifo,

of whom Cicero, in his fpeech againft him,

relates things which make the Reader fliud-

der with horror, and Verres, who had been

guilty of enormities of the fame kind, ef-

caped unpunifhed.

Hence a war arofe fl:ill more formidable

than the former, and the dangers of which

we wonder that Rome was able to furmount.

The greaicfl: part of the Italians revolted at

once, exafperated by the tyranny of the pub-

lic Judgments •, and we find in Cicero, who

informs us of the caufe of this revolt, which

was called the Sccial war^ a very expreflive

account both of the unfortunate condition of

{a) Appian.
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the Republic, and of the perverfion that had

been made of the methods taken to remedy

it. *' An hundred and ten years are not

yet elapfed (fays he) fmce the law for the

recovery of money extorted by Magiftrates

was firft propounded by the Tribune Cal-

purnius Pifo. A number of other laws to

the fame effeft, continually more and more

fevere, have followed: but fo many per-

fons have been accufed, fo many condemned,

fo formidable a war has been excited in

Italy by the terror of the public Judgments,

and when the laws and Judgments have

been fufpended, fuch an oppreflion and plun-

der of our Allies has prevailed, that we may

truly fay, that it is not by our own ftrength,

but by the weaknefs of others, that we con-

tinue to exifl:."(^)

I have entered into thefe particulars with

regard to the Roman Commonwealth, be-

caufe the fa<5ts on which they are grounded,

are remarkable of themfelves, and yet no

juft cohclufion could be drawn from them,

iinlefs a feries of them were prefented to

the Reader. Nor are we to account for

thefe facts, by the luxury which prevailed.

ift the latter ages of the Republic, by the

(«) See Cic. de OiF. L. 11. § 7£.
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cormption of the manners of the Citizens,

their degeneracy from their ancient princi-f

pies, and fuch like loofe general phrafes,

which,may perhaps be iifeful to exprefs the

manner itfclf in -which the evil became ma-

pifefted, but by no means account for the

caufes of it.

The above diforders arofe from the very

nature of the Government of the Republic,

-^of a Government in which the Executive

and Supreme Power being made to centre

in the Body of thofe in whom the People

had once placed their confidence, there re-

mained no other effedual Power in the State

that might render it neceiTary for them to

keep within the bounds of juftice and de-

cency. And, in the mean time, as the

People, who were intended as a check over

that Body, continually gave a fhare in this

Executive authority to thofe whom they

intrufted with the care of their interefts, they

increafed the evils they complained of, as it

were at every attempt they made to remedy

them ; and inftead of raifing up Opponents

to thofe who were become the enemies of

their liberty, as it was their intention to do,

they continually lupplied them with new

Afibciates.
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• From this fituation of affairs, flowed as an

unavoidable confequence, that continual de-

fertion of the caufe of the. People, which,

even in time of Revolutions, when the paf-

fions of the People themfelves were roufed,

and they were in a great degree united, ma-

nifefted itfelf in To remarkable a manner.

We may trace the fymptoms of the great

political defedt here mentioned, in tlie ear-

lieft ages of the Commonwealth, as well as

in the laft ftage of its duration. In Rome,

while fmall and poor, it rendered vain what-

ever rights or power the People poflelTed, and

blafted all their endeavours to defend their

liberty, in the fame manner as, in the more

Iplendid ages of the Commonwealth, it ren-

dered the moft falutary regulations utterly

fruitlefs, and even inftrumental to the am-

bition and avarice of a few. The prodi-

gious fortune of the Republic, in Ihort, did

not create the diforder, it only gave full

fcope to it.

But if we turn our view towards the Hi-

flory of the Englifh Nation, we fhall fee

how, from a Government in which the above

defedts did not exift, different confequences

have followed :—how cordially all ranks of

Men have always united together to lay

X 4
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under proper rcftraints this Executive power,

w hich they knew could never be their own.

In times of public Revolutions, the grcateft

care, as we have before obferved, was taken

to afcertain the limits 6£ that Power ; and

after peace had been reftored to the State,

thofe who remained at the head of the Na-

tion, continued to manifeft an unwearied

jcaloufy in maintaining thofe advantages

which the united efforts of all had obtained,

t^ Thus it was made one of the Articles of

Magna Charta, that the Executive Power

lliould not touch the perfon of the Subje(^,

but in confequence of a judgment pafled

upon him by his peers : and fo great was

afterwards the general union in maintaining

this law, that the Trial hy Jurvy that admira-

ble mode of proceeding which fo effectually

fecures the Suhyedt againfl all the invafions

of Power, even (what feemed fo difficult to

attain) againlt thofe which might be made

under the fanflion of Judicial authority, has

been preferved to this day. It has even been

preferved in all its original purity, though

the fame has been fucceflively fuffered to

decay, and then to be lofl, in the other

Countries of Europe, where it had been for^;
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,merly known. (rf) Nay, though this privi-

lege of being tried by one's peers, was at

firft a privilege of Conquerors and Mafters,

exclufively appropriated to thofe parts of Na-
tions which had originally invaded and fub-

dued the reft by arms, it has in England been

fucceffively extended to every Order of the

People.

And not only the perfon, but alfo the pro-r

perty of the individual, has been fecured

againft all arbitrary attempts from the Exe-

(a) The Trial by Jury was in ufe among the Normans

long before they came over to England; but it is now

utterly loft in that Province : it even began very early

to degenerate there from its firft inftitutioo; we fee in

Hale's Hillory of the Common Law of England, that the

unanimity among Jurymen was not required in Normandy

for making a verdidt, agoodverdift; but when Jurymen

diffented, a number of them was taken out, and others

added in their ftead, till an unanimity was procured.

—

In Sweden, where, according to the opinion of the

Learned in that Country, the Trial by Jury had its firlt

origin, on]y feme forms of that Inftitution are now pre-

ferved in the lower Courts in the Country, where fets of

Jurymen are eftablifhed for life, and have a falary ac-

cordingly. See Rabin/on s State of Saueden.—And in

Scotlanxl, the vicinity of England has not been able to

preferve to the Trial by Jury its genuine ancient form ;

the unanimity among Jurymen is not required there, as

I have been told, to form a Verdift; but the majority

U decifive.
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cutive power, and the latter has been fuc-

cefTively reftrained from touching any part

of the property of the Subjed, even under

pretence of the ncceflities of the State, any

otherwife than by the free grant of the Re-

prefentatives, of the People. Nay, fo true

and perfevering has been the zeal of thefe Re-

prefentatives, in afierting on that account the

interefts of the Nation, from which they

could not feparate their own, that this privi-

lege of taxing thcmfelves, (which was in the

beginning grounded on a mod precarious

tenure, and only a mode of governing adopt-

ed by the Sovereign for the fake of his own
convenience) has become, in length of time,

a fettled right of the People, which the Sove-

reign has found it at laft neceflary folemnly

and repeatedly to acknowledge.

Nay more, the Reprefentatives of the Peo-

ple have applied this Right of 'Taxation to a

flill nobler ufe than the mere prefervation of

property j they have, in procefs of time,

fucceeded in converting it into a regular and

conftitutional means of influencing^ the mo-

tions of the Executive Power. By means

of this Right, they have gained the advan-

tage of being condantly called to concur in

the meafures of the Sovereign,—of having the
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greateft attention fliewn by him to their re-

quefts, as well as the higheft regard paid to

any ^engagements that he enters into with

them. Thus has it become at laft the pecu-

liar happinefs of Englifh Sub/cdts (to vihat-*

ever other People, either ancient or modern^

we compare them) to enjoy a fhare in the Go-

vernment of their Country, by eleding Re-

prefentacives, who, by reafon of the peculiar

circumftances they are placed in, and the ex-

ten fiv^ rights they poflefs, are, both wilting

faithfully to ferve thofe who have appointed

them, and able to do it.

And indeed the Commons have not refted

fatisfied ,with eftabliiliing, once for all, the

provifions for the liberty of the People which

have been jiift mentioned. They have after-

wards made the prefervation of them, the

firft obje6t of their cares, («) and taken every

opportunity of giving them new life and

vigour.

Thus, under Charles the Firfl, when at-

(fl) The firft operation of the Commons, at the begin-

ning of a Seflion, is to appoint four grand Committees.

The one is a Committee of Religion, another of Griev-

ances, another of Courts ofJ uftice, and another ofTrade:

tliey are to be ftaoding Committees during the whole

SeiHon,
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tacks of a moft alarming nature had been

made on the privilege of the People to grant

free fupplies to the Crown, the Commons

vindicated, without lofs of time, that great

right of the Nation, which is the Conftitu-

tivnnal bulwark of all others, and haftened to

oppugn, in their beginning, every prt^cedcnt

of a pradlice that muff in the end have pro-

duced the ruin of public liberty. .

They even extended their care to abufes

pf every kind. The judicial authority, for

inftance, which the Executive Power had

imperceptibly affumed to itfelf, both with

rcfpeft to the perl'on and property of the in-

dividual, was abrogated by the A6t which

aboliihed the Court of Star- Chamber •, and

the Crown was brought back to its true Con-

(litutional cffice, viz. the counrenancirg, and

fupporting' with its ft>ength, the execution

of die Laws.

The fubkquent endeavours of the Legifla^

ture have carried even to a flili greater extent

the above privileges of the People : thty have

moreover fucceeded in reftraining the Crown

from any attempt to feize and confine, even

for the Ibpttcft time, the perfon of the Sub-

jeft^ ynjefs it be in ihq cafes afcerrained by the

Law, of which the Judges of it are to decide.
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Nor has this extenfive unexampled free-

dom, at the expence of the Executive Power,

been made, as we might be inclinable to

think, the exclufive appropriated privilege of

the great and powerful. It is to be enjoyed

alike by all ranks of Subjc<5ts: nay, it was

<

the injury done to a common Citizen that

gave exiftence to the A6t which has com-

pleated the frcurity of this interefting branch

of public liberty. " The oppreflion of an

" obfcure individual," -fays Judge Black-

ftone, *' gave rife to. the famous Haheas Corpus

" A6b:" Junius has quoted this obfervation

of the Judge ; and the fame is well worth

repeating a third time, for the jufl: idea ic

conveys of that readinefs of all Orders of

Men to unite in defence of common liberty,

which is a charadieriftlc circumftance in the

EngiilTi Government, (a) ,

And this general union, in favour of pub-

lic liberty, has not been confined to the fra-

(a) The individual here alluded to was one Francis

Jenks, who having made a motion at Guildhall, in the

year 1676, to petition the King for a new Parliament,

was examined before the Privy Council, and afterwards

committed to the Gatehoufe, where he was<kept about

two months, through the delays made by the feveralJudges

to whom he applied, io granting him a Haheas Csrpu:*

•-See the State Tr-als, Vol. vii. Anno 1676.
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ming of laws for its fecurity. It has operated

Tvith no lefs vigour in bringing to punifhment

fuch as have ventured to infringe them ; and

the Sovereign has conftantly found it neceffary

to give up the violators of thofe laws, even

when his own fervants, to the Juftice of their

Country.

Thus we find, fo early as the reign of Ed-

ward the Fiifl, Judges who were convicted of

having committed exaftions in the exercife

of their offices, to have been condemned by

a fentence of Parliament* (a) From the im-

menfe fines which were laid upon them, and

which it feems they were in condition to pay,

we may indeed conclude that, in thofe early

ages of the Corftitution, the remedy was

applied rather late to the diforder -, but yet

it was at iafl applied.

• Under Richard the Second, examples of

the fame kind were renewed. Michael dela

Pole, Earl of Suffolk, who had been Lord

Chancellor of the kingdom, the Duke of Ire-

land, and the Archbifhop of York, having

{a) Sir Ralph de Hengham, Chief Juflice of the

King's Bench, was fined 7000 marks ; Sir Thomas

Wayland, Chief Jufiicc of the Common Picas, had his

vhole cftate forfeited ; and Sir Adam de Straiton, Chief

Baron of the Exchequer, fined 34000 marks.
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abufed their power by carrying on defigns

that were fabverlive of public liberty^ were

declared guilty of High-treafon •, and a num-

ber of Judges who, in their judicial capacity,

had adled as their inftruments, were involved

in the fame condemnation, {a)

Under the reign of Henry the Eighth, Sir

Thomas Empfon, and Edmund Dudley, who

. (a) The moft confpicuoui among thefe Judges were

Sir Robert Belknap, and Sir Robert Trefilian, Chief

Juflice of the King's Bench. The latter had drawn

up a Hring of queillons calculated to confer a defpotic

authority on the Crown, or rather on the Miniflera

above named, who had found means to render them-

felves intire Mailers of the perfon of the King. Thefc

queftions Sir Robert Trefilian propofed to the Judges,

who had been fummoned for that parpofe, and they

gave their opinions in favour of them. _ One of thefc

opinions of the Judges, among other?, tended to no

lefs than to annihilate, at one ftroke, alt the rights of

the Commons, by taking from them that important

privilege mentioned before, of ftarting and freely dif-

cufling, whatever fubjedls of debate they think proper:

—the Commons were to be reftrained, under pain of

being punifhed as traitors, from proceeding upon any

articles befidcs thofe limited to them by the King. All

thofe who had had a hand in the above declarations of

the Judges, were attainted of high treafon. Some wer?

hanged j among them was Sir Robert Trefilian ; and

the others were only banifhed, at theinterceflion of the

Bilhops.—See the Pari. Hiftory of England. ' Vol. I.
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had been the promoters of the exadions com-

mitted under the preceding reign, fell vidims

to the zeal of the Commons for -vindicating

the caufe of the People. Under King James

the Firft, Lord Chancellor Bacon experi-

enced, that neither his high dignity, nor

great perfonal qualifications, could fcreen

him from having the fevereft cenfure pafTed

upon him, for the corrupt pradices of which

he had fuffered himfelf to become guilty.

And under Charles the Firft, the Judges ha-

ving attempted to imitate the example of the

judges under Richard the Second, by deliver-

ing opinions fubverfive of the rights of the

People^ found the fame fpirit of vvatchfulnefs

in the Commons, as had proved the ruin of

the former. Lord Finch, Keeper of the

Great Seal, was obliged to fly beyond fea.

The Judges Davenport and Crawley were

imprifoned; and Judge Berkley was fcized

while fitting upon the Bench, as we find in

Rufiiworth.

In the reign of Charles the Second, we

again find frefh in (lances of the vigilance of

the Commons. Sir William Scroggs, Lord

Chief Juftice of the King*s-Bench, Sir Francis

North, Cliief Juftice of the Common Pleas,

Sir Thomas Jonts, oae of the Judges of the
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King's-Berreh, and Sir Richard Wefton, one

of" the Barons of the Exchequer, were im-

peached by the Commons, for partialities

fliewn by them in the adminiftration of juf-

tice ; and Chief Jufttce Scroggs, againft

whom fome pofitive charges were well pro-

ved, was removed from his employments.

The feveral exampdes offered here to the

Reader, have been taken from feveral different

periods of the Englifh Hiffory, in order to

ihew that neither the influence, nor the dig-'

nity, of the infradlorsof the laws, even when

they have been the neareft S-rvants of the

Crown, have ever been able to check the

zeal of the Commons in alTerting the rights

of the People. Other examples might per-

haps be related to the fame purpofe j though

the whole number of thofe to be met with,

will, upon enquiry, be found the fmaller as

the danger of infringing the laws has always

been indubitable.

So much regularity has even, (from all

the circomftances above mentioned) been in-

troduced into the operations of the Executive

Power in England,-—fuch an exadt Juftice

have the People been accuftomed, in confe-

quence, to expefl from that quarter, that

even the Sovereign, for his having once fuf-

Y
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fered himfelf perfpnally to violate the fafety

of the fubjc(5t, did not efcape fcvere ccnfure.

The attack made by order of Charles the

Second, on the perfon of Sir John Coventry,

filled the Nation with aflonifhment ; and this

violent gratification of private pai&on, on

the part of the Sovereign (a piece of felf*

indulgence with regard to inferiors, which

whole clafTes of individuals in certain Coun-

tries almoft think that they have a right to)

excited a general ferment. " This event

(fays Bifhop Burnet) put the Houfe of Com-
mons in a furious uproar.... It gave great ^ad-

vantages to all thofe who oppofed the Court;

and the names of the Court and Country party,

which till now had feemed to be forgotten,

were again revived."(a)

Thefc are the limitations that have been

fct, in the Englilh Government, on the ope-

rations of the Executive Power: limitations

to which we find nothing comparable in any

other free States, ancient or modern ; and

which are owing, as we have feen, to that

(a) See Burnet's Hiftorjr, Vol. I. Anno i66g.—An

Aft of Parliament was made on this occafion, for giving

a farther extent to the provifions before made for the per-

fonal fecurity of the Subjeft; which is Hill called the

Cowntry Aft.
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very circumftance which feemed at firft fight

to prevent the pofiibility of them, I mean the

greatnefs and unity of that Power -, the effed

of which has been, in the event, to unite

upon the fame object, the views and efforts

of all Orders of the People.

From this circumftance, that is, the pecj-

liar ftrength and ftability of the Executive

Power in England, another moft advantage-

ous confequence has followed (which has been

before taken notice of, and which it is not.

improper to mention again here, as this

Chapter is intended to confirm the principles

laid down in the former ones) I mean the un-

remitted continuance of the fame general

union among all ranks of Men, and the fpirit

of mutual jufliice which thereby continues to

be diffufed through all orders of Subje6ts.

Though furrounded by the many bounda-

ries that have juft now been defcribed, the

Crown, we mufl obfervc, has preferved its

Prerogative undivided. It ftili poflefTes its

whole eflfeftive ftrength, and is only tied by

its own engagements, and the confideration

of what it owes to its deareft interefts.

The great, or wealthy men in the Nation,

who, afllfted by the body of the People, have

fucceedcd in reducing the exercife of its au-

Y 2

'
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thority within fuch v/eil dtfined limits, can"

have no txpc<5lation that it will ccntifiue to

confine icfeif within them, any longer than they

themfelves continue, by the juftice of their

own conduft, to deferve that fupport of thi'

People which alone can make them nppear

of any confequence in the eye of the Sove-

reign,—no probable hopes that the Crown

will continue to obferve thofe laws by which

their wealth, dignity, and liberty, are pro-'

tefted, any longer than they themfelves alfo

continue to obferve them.

Nay more, all thofe claims of their rights

which they continue to make againft the

Crown, are encouragements which they give

to the reft of the People to afTert their own

rights againft them. Their conftant oppo-'

fition to all arbitrary proceedings of that

Power, is a continual declaration they make

againft any a(5ls of oppreflion, which the fu-

perior advantages they enjoy, might intice

them to commit on their inferior fellow fub-

jedts.—Nor was that fevere cenfure, for in-

ftancc, which they concurred in pafTing on an

unguarded violent aftion of their Sovereign,

only a reftraint put on the perfonal actions of

future Englifh Kings : no, it was a much

more extcnfive provifion for the fccuring of
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public liberfy;—it was a foletnn engagement

entered into by all the powerful M^-n in the

State to the whole body of the People, fcru-

puloully to rcfpe<5t the perfon of the loweft

gmong them.

And indeed the conftant tcnour of thecon-

duiSt even of the two Houfes of Parliament,

fhews us that the above obfervations are not

matters of mere fpeculation. From the ear-

lieft times we fee the Members of the Houfe

of Commons to have been very cautieus not

to affume any diftindlion that might alienate

from them the affections of the reft of the

People,(<2) Whenever thofe privileges which

were necefiary to them for the difcharge of

their truft have proved burdenfome to the

Community, they have retrenched them.

And thofe of their Members who have apt-

plied either thefe privileges, or in general

(fl) In all cafes of public offences, ^own to a fimpl«

breach of the peace, the Members of the Hoqfe of Com-

mons have no privilege whatever above the reft of the

People: they may be committed to prifon by any Juf-

tice of the peace ; and are dealt with afterwards in the

fame manner as any other Subjects. With regard to

civil matters, their onjy privilege is to be free froro Ar-

refls during the time of a Scffion,'and forty days before,

^nd forty days after ; but they may be fued, by procef^

f^gainil their ^oods, for an^ Juft debt during that tim9«

Y3
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that influence which they dcFived from their

fituation, to any oppreffive purpofes, they

themfelves have endeavoured to bj-ing to pu-

nifhment.

Thus, we fee, that, in the reign of James

the Firft, Sir Giles Mompeflbn, a Member

of the Houfe of Commons, having been

guilty of Monopolies and other a6ls of great

opprefTion on the People, was not only ex-

pelled, but impeached and profecuted with

the greatefl: warmth by the Houfe, and finally

condemned by the Lords to be publicly der

graded from his rank of a Knight, held far

ever an infamous perfon, and imprifoned

during life.

In the fame reign. Sir John Bennet, who

was alio a Member of the Houfe of Commons,

having been found to have been guilty of

feveral corrupt praftices, in his capacity of

Judge of the Prerogative Court of Canterbury,

fuch as taking exorbitant hts, and the like,

was expelled the Houfe, and profecuted for

thefe offences.

In the year 1641, Mr. Herry Benfon,

Member for Knarelborough, having been dcr

tested in felling proted:ions, experienced like-

wife the jndignation of the Houfe, and was

expelled.
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In fine, in order as it were to make it com-

pleatly notorious, that neither the condition

of Reprcfentative of the People, nor even any

degree of influence in their Houfe, could ex-

cufe any one of them from ftri<5lly obferving

the rules of juftice, the Commons did on one

occafion pafs the moft fevere cenfure they had

power to inflid, upon their Speaker himfelff

for having, in a fingle inflance, attempted to

convert the. difcharge of his duty as Speaker,

into a means of private emolument. Sir

John Trevor, Speaker of the Houfe of Com-

mons, having, in the fixth year of the reign

of King William, received a thoufand gui-

neas from the City of London, " as a gra-

*< tuity for the trouble he had taken with

" regard to the pafling of the Orphan Billy*

was voted guilty of a High crime and mif-

demeancur, and expelled the Houfe. Even

the inconfiderable fum of twenty guineas

which Mr. Hungerford, another Member pf

that Houfe, had been weak enough to accept

on the fame fcore, was looked upon as defer-

ving the notice of the Houfe; and he was

likewife expelled. (^3)

At

{a) ' Other examples of th» attention of the Houfe of

Commons to the conduct of their Members, might l^
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If we turn cur view towards the Houfe of

J.ords, we (hall find that they alfo have con-

ilantly taken care, that their peculiar privi-

leges fhould not prove impediments to the

common juflice which is due to the reft of the

J*eople.(<3) They have conftantly agreed to

every juft propolal that has been made to them

on that fubje£t by the Commons : and in-

deed, if we confider the numerous and opr

preffive privileges claimed by the Nobles in

jnoft other Countries, and the vehement fpirit

with which they are commonly afferted, we

Ihall think it no fmall praife to the body of

the Nobility in England (and alfo to the na-

produced, either before, or after, that which is men-

tioned here. The Reader may, for inftance, ftp the re-

lation of their proceedings in the affair of the Souih Sia

Company Scheme ; and a few years afccr, in that of the

Charitable Corporation', a fraudulent fcheme particularly

oppreffive to the poor, for which feveral Members werp

pcpelled.

(«) In cafe of a public offence, or even a fimple breach

pf the peace, a Peer may be committed, till he finds

bail, by any Juflice of the peace : and Peers are to be

tried by the common courfc of law, for allefferces under

felony. With regard to civil matters, they are at all

times free fromarrejis; but execution may behad Jgainfl

their cfFefls, in the fame mtnopr 9s sgainft (hofe of

pther Subjeds.
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ture of that Government of which they make

a part) that it has been by their free confcnt

that their privileges have been confined to

what they now arcj that is to fay, to no

more, in genera), than what is necefTary to

the accomplifhment of the end and conftitu-

tional defign of that Houfe.

In the exercife of their Judicial authority

with regard to civil matters, the Lords have

manitefted a fpirit of equity nowife inferior to

that which they have fhewn in their Legifla-

tive capacity. They have, in the difcharge

of that fundion, (which of all others is fo

liable to create temptations) fliewn an un-

corruptnefs really fuperior to what any judi-

cial Affcmbly in any other Nation can boaff.

Nor do I think that I run any ri(k of bein^

contradifted, when I fay that the conduft of

the Houfe of Lords, in their civil judicial

capacity, has conllantly been fuch as has kept

them above the reach of eyen fufpicion or

(lander. ,

Even that privilege which they enjoy, of

exciufively trying their own Members, in cafe

of any accufation that may afFedt their life

(a privilege which we might at firft fight

think repugnant to the idea of a regular Go-

vernment, and even alarming to the reft of
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the People^ has conftantly been made ufe oF

by the Lords to do juftice to their fellow

Subjects; and if we caft our eyes cither on

the colle<5tion of the State Trials, or on the

Hiftory of England, we fhall find very few

examples, if any, of a Peer, really guilty of

the offence laid to his charge, that has derived

any advantage from his not being tried by a

Jury of Commoners*

Nor has this juft and moderate conduft of

the two Houfes of Parliament in the exercife

of their powers (a moderation fo unlike what

has been related of the condu6l of the power-

ful Men in the Roman Republic) been the

only happy confequence of that falutary jea-

loufy which thofe two Bodies entertain of the

power of the Crown. The fame motive has

alfo engaged them to exert their utmoft en-

deavours to put the Courts of Juftice under

proper reftralnts: a point of the higheft im-

portance to public liberty.

They have, from the earliell times, pre-

ffirred complaints againft the influence of the

Crown over thefe Courts, and at laft procured

JUaws to be ena<5bcd in order to prevent it; all

which meafures, we muft obfcrve, were ftrong

declarations that no Subjefts were to think

themfelves exempt fro(n fubmitting to the
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uniform courfe of the Law. And the fevere

examples which they have concurred to make

on thofe Judges who had rendered themfelves

the inftruments of the paffions of the So-

vereign, or of the views of his Minifters, are

alfo awful warnings to the Judges who have

fucceeded them, never to attempt to deviate

in favour of any, the moft powerful, indi-

viduals, from that ftrait line of Juftice, which

the joint Wifdom of the three branches of

the Legiflature, has once marked out to

them.

This lingular fituation of the Englifh Judges

relatively to the three Conftituent Powers of

the State, (and alfo the formidable fupport

which they are certain to receive from them

as long as they continue to be the faithful

Minifters of Juftice) has at laft created fuch

an impartiality in the diftribution of public

Juftice in England, has introduced into the

Courts of Law the praftice of fuch a thorough

difregard of either the influence or wealth

of the contending Parties, and procured to

e^'ery individual, both fuch an eafy accefs to

thefe Courts, and fuch a certainty of redrefs

in them, as are not to be paralleled in any

other Government.—Philip de Comines, fo

long as three hundred years ago, commended
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in flrong terms the exa(ftnefs with which

Juftice is done in England to all ranks of

3ubjed:s; {a) and the impartiality witK

which the fame is adminiftered in thefe days,

will, with ftill more reafon, create the furprife

of every Stranger who has an opportunity of

pbferving the cuftoms of this Country,
(J?)

la) Sec page 40 of this Work.

(i) A little after I came to England for the firfl time

(if the Reader will give me leave to make mention of

myfeWin this cafe) an aAion was brought in a Court

of Juftice againft a Prince very nearly related to the

Crown ; and a Noble Lord was alfo, much abcut that

time, engaged in a law-fuit for the property of fome va-

Juable lead-mines in Yorkfhire. I could not but obfcrve,

that in bo:h thefe cafes a decifion was given againJl the

two moft powerful parties; though I wondered but

Jitde.at this, becaufe I had before heard much of the

isopartiality of the law proceedings in England, and

was prepared to fee inflances of that kind. But what

I lyas much furprifed at, I confefs, was that nobody

appeared to be in the lead fo, not even at the flriflnefs

wi;h which the ordinary courfe of the law had, parti-

cularly in the former cafe, been adhered to,—and that

thofe proceedings which I was difpofcd to confjder as

great inftance§ of Juftice, to the produ^ion of which

foroc circumftances peculiar to the times, at lead fome

uncommon virtue or fpirit on the part of the Judges,

muft have more or lefs co-operated, were looked upon

by ajl thofe whom I heard fpeak about it, as being no-

thing mof^ than the (ommon and expede^ coiirfe of



Indeed, to fuch a degree of irnpaftiality

has the adrhiniflration of public Joftice becrt

brought In England, that it is faying nothing

bq^ond the cxa6b truth, to affirm that any

violation of the laws, though perpetrated by

Men of the moft extenfive influence, nay,-

though committed by the fpecial dired:ion of

the very firft i^ervants of the Crown, will be

publicly and compieatly redreffed. And the

very loweft of fubje^s will obtain fuch re-

^drefs, if he has but f|)irit enough to (land

forth, and appeal, to the laws of his Coun-

try.—Moft extraordinary circumftances thefe!

which thofe who know the difficulty that

there is in eftablilliing juft laws among Man-

•

kind, and in providing afterwards for their

due execution, only find credible becaufe they

are matters of fadt, and can only begin to

account for when they look up to the confli-

tutlon of the Government itfelfj that is to

fay, when they confider the circumftances in.

which the Executive Power, or the Crown,

is placed in relation to the two Bodies that

concur with it to form the Lcgiflature,—the

circumftances in which thofe two Aflemblies

things. This circumRance became a firong induec-

m«nt to me to inquire into the nature of a Government

by which fuch efFefts were produced.
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are placed in relation to the Crown, and to

each other,—and the fituation in which all

the three find themfelves with refpeft to the

whole Body of the People, (a)

{a) The aflertion above made with refpeft to the

impartiality with which Juftice is, in all cafes, admi-

nifteredln England, not being of a nature to be proved

by alledging fingle fads, I have entered into no par-

ticulars on that account. However, I have fub-

joined here two cafes which, I think, cannot but ap-

pear remarkable to the Reader.

The firll is the cafe of the profecution commenced

in the year 1763, by fome Journeymen Printers, againft

the King's Meflengers, for apprehending and impri-

foning them for a Ihort time, by virtue of a Genera/

Warrant from the Secretaries of State ; and that which

was afterwards carried on by another private individual,

againft one of the Secretaries themfelves. In thefc

a^ons, all the ordinary forms of proceeding ufed in

cafes of aftions between private Subjefts, were ftriftly

adhered to ; and both the Secretary of State, and the

Meflengers, were, in the end, condemned. Yet,

which it is fit the Reader Ihould obfcrve, from all the

circumftances that accompanied this affair, it is difficult

to propofe a cafe in which Minifters could, of them-

felveii, be under greater temptations to exert an undue

influence to hinder the ordinary courfe of Juftice.

Nor were the Adts for which thofe Minifters were con-

demned, Adls of evident oppreffion, which nobody

could be found to juftify. They had done nothing but

. follow a praftice of which they found feveral prece-

dents eltablifhcd in their Offices ; and their cafe, if
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In fine, a very remarkable circumftance in

the Engliih Government, (and which alone

evinces fomething peculiar and excellent in

its Nature) is that fpirit of extreme mildnefs

I am well informed, was fuch, that moll individuals,

under fimilar circumftances, would have thought them-

selves authorifed to have aftedas they had done.

The fecond cafe I propofe to relate, affords a fingu-

lar inftance of the confidence with which all Subjeds

in England claim what they think their juft rights,

and of the certainty with which the remedies of the

law are in all cafes open to them. The fafl I mean.

Is the Arreft executed in the reign of Queen Anne, in

the year 1708, on the perfon of the Ruffian Ambaffa-

dor, by taking him out of his Coach for the fum of

fifty pounds.—And the confequenccs that foUowedthis

fad are ftill more remarkable. The Czar highly re-

fented this affront, and demanded that the Sheriff of

Middle fex, and all others concerned in the Arreft,

ihould be punifhed with inftant death. " But the

•' Queen," (to the amazement of that defpotic Court,

fays Judge Blackftone, from whom I borrow this fadt)

" the Queen dircfted the Secretary of State to inform

*' him, that fhe could inflift no punifhment upon any,

" the meaneft, of Her Subjefls, unlcfs warranted by

'* the law of th^ land."—An aft was afterwards paffed

to free from arrefts the perfon s of foreign Minillers;

and fuch of their Servants as they have delivered a

lill of, to the Secretary of State. A copy af this Aft,

elegantly engroffed and illuminated, continues Judge

Blackftone, was fent to Mofcovv, and an Ambaffador

extraordinary commiffioned to deliver it.
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with which Juflice in criminal cafes, is ad-

miniftered in England; a point with regard

to which England differs from all other

Countries in the World.

When we confider the punifhments in ufe

in the other States of Europe, we wonder

how Men can be brought to treat their fel-

low-creatures with fo much cruelty j and the

bare confideration of thofe punilhmcnts would

fufficiently convince us (fuppofmg we did

not know the fadt from other circumflances)

that the Men in thcfe States who frame the

laws, and prefide over their execution, have

little apprehenfion that either theyy or their

friends, will ever fall viftims to thofe laws

which they thus rafhly eftablifh.

In the Roman Republic, circumftances of

the fame nature with thofe jufl mentioned,

were alfo produdtive of the greateft defe(fls

in the kind of criminal Juflice which took

place in it. That clafs of Citizens who were

at the head of the Republic, and who knew

how mutually to exempt each other from the

operation of any too fevere laws, or practice,

not only allowed themfelves great libeities,

, as we have feen, in difpofing of the lives of

the inferior Citizens, but had alfo introduced

into the exercife of the illegal powers they
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affumed to themfelves in that refpedt, a great

degree, of cruelty, (a)

Nor were things more happily conduced

in the Grecian Republics. From their De-

mociatical nature, and the frequent Revolu-

tions to which they were fubjedt, we naturally

expeft to fee that authority to have been ufed

with mildnefs, which thofe who enjoyed it

muft have known to have been but precarious;

yet, (uch were the effedts of the violence at-

tending thefe very Revolutions, that a fpirit

both of great irregularity and cruelty had

taken place among the Greeks, in the exer-

cife of the power of inflifting punifhments.

The very harih laws of Draco are well known,

of which it was faid, that they were not writ-^

ten with ink, but with blood. The fevere

laws of the Twelve Tables among the Ro-

mans, were in great part brought over from

Greece, i^^nditwas an opinion commonly

{a) The common manner in which the Senate or-

dered Citizens to be put to death, was by throwing

them head-long from the top of the Tarpeian Rock.

The Confuls, or other particular Magiftrates', fome-

times caufed Citizens to expire upon a crofs ; or, which

was a much more common cafe, ordered them to be

fcourged to death, with their heads fafiened between

the two branches of a fork | which they called cervicit^

fyrcef in/ereret

%
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received in Rome, that the cruelties praftifed

by the Magi ft rates on the Citizens, v/ere only

imitations of the examples which the Greeks

hud given them, {a)

In fine, the ufe of Torture, that method

of adminiftering Juftice in which folly may

be faid to be added to cruelty, had been

adopted by the Greeks, in confequence of the

fame caufes which had concurred to produce

the irregularit)' of their criminal Juftice. And
the fame pradice continues, in thefe days, to

prevail on the Continent of Europe, in con-

fequence of that general arrangement of things;

^yhich creates there fuch a carelelTnefs about

remedying the abufcs of public Authority.

But the nature of thz^t fame Government

which has procured to the People of Eng-

land all the advantages we have before de-

fcribed, has, withllill morereafon, freed them

from the molt oppreflive abufcs which pre-

vail in other countries.

That wantonnefs in difpofing of the deareft

(a) Cxfifir exprefsly reproaches the Greeks with this

f^ft, in his fpeech in favour of the accomplices of

Cmiline, which t'alluft has tranfmitted to \xs.-—Sed

(eaem ilh tempore, Qraci/e morem itnitatij (Majore*

nallri) vtrberihus animadverubant in civtiSy de condtmnadj

^liimumjupdiciunt fumptum^
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righW of Mankind, thofe infults upon hu-

man Nature, of which the frame of the Go-

vernments eftabliflied in other States, unavoid-

ably becomes more or lefs productive, are en-

tirely banifhed from a Nation which "has the

happinefs of having its rnterefts taken cafe

of, by Men who continue to be them-

felves expofed to the prefllire of thofe lawi

%vhich they concur in making, and of every ty-

rannic praflice which they fuffer to be intro-

duced,—by Men whom the advantages which

they poiTefs above the reft of the People,

render only more expofed to the abufes they

are appointed to prevent, only more alive

to the dangers again ft which it is their duty

to defend the Community.

Hence we fee that the ufe of Torture has,

from the earlieft times, been utterly unknown

in England. And all attempts to introduce

it, whatever might be the power of thofe

who made them, or the circumflances in

which they renewed their endeavours^ have

been ftrenuoufly oppofed, and defeated, (a)

{a) The Reader may on this fubjefl fee again the

Note in page 137 of this Work, where the-oppofitloti

is mentioned, that was made to the Earl of Suffolk,

gnd the Duke of Exeter, when they attempted to in-

uoduce the praftice of Torture: this even was ont

Z a
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Hence alfo arofe that remarkable forbear-!

ance in the t nglilh Laws, to ufe any cruel

feverity in the punilhments which experience

jhewed it was neceflary for the prefervation

of Society to ellablifli : and the utmoft ven-

geance of thefe laws, even againft the moft

enormous Offenders, never extends beyond

^he (imple deprivation of life, (a)

Nay, fo anxious has the Englilh Legifla-

tpre been to eftablifh mercy, even to con-

yidted Offenders, as a fundamental principle

of the Government of England, that they

of the caafes for which the latter was afterwards im-

peached.——The Reader is alfo referred to the fo!»

lowing Note, in which the folemn declaration is related

which the Judges gave againft the praflice of torture,

in the cafe of Felton, who had afTafltnated the Duke of

Buckingham.

(a) A very fingular inftance occurs in the Hillory

of the year 1605, of the care of the Englilh Legiflature

not to fufFer precedents of cruel praftices to be in-

troduced. During the time that thofe concerned in

the Gun-powder plot were unJer fentence of death,

a motion was made in the Houfe of Commons to pe-

tition the King, that the execution might be (laid, in

order to confider of fome cxtracM^dinary puniflxment to

be inflidled upon them ; but this motion was rcjefled.

A propofalof the fame kind was alfo made in the Houfe

oF Lords, where it was dropped.—See the Parliamentary

^iftory of England, Vol. V. Anno 1605.



OF ENGLAND. 341

made it an exprefs article of that great pub-

lic Compa<ft which was framed at the im-

portant sera of the Revolution, that " no

" cruel and unufual punilhments Ihould be

" ufed." (a) They even endeavoured, by

adding a claufe for that purpofe to the Oath

which Kings were thenceforwards to take

at their Coronation, as it were to render it

an everlafting obligation of Englilh Kings, to

make Juftice to be " executed with mer-

cy." f^)

{a) See the Bill of Rights, Art. x.—«* Exceffive

bail ought not to be required, nor exceffive fines im-

pofed ; nor cruel and unufual punifhments inHifled."

{6) Thofe fame difpofitions of the Engliih Legifla-

ture, which have led them to take fuch precautions in

favour even of convifted offenders, have fiill mora en-

gaged them to make provifions in favour of foch per-

fons as are only fufpefted and accufcd of having com-

milted offences of any kind. Hence the zeal with

vhich they have availed themfelves of every important

occafion, fuch, for inflance, as that of the Revolu-

tion, to procure new confirmations to be given to the

inftitution of the Trial by Jury, to the laws on im-

prifonments, and in general to that extraordinary fyftem

of criminal Jurifprudcnce, of which a defcription has

been given in the flrft part of this Work, to which

I refer the Reader.

z 3
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CHAPTER XVII.

J more inward View of the J^nglijh Government

than has hitherto been offered to the Reader,

—Total difference between the Enghjh Mo-
narchy^ as a Monarchy^ and all thofe ivi(b

which we are acquainted,

THE Dcxftrine conflantly maintained

in this Work (and which has, I think,

been fufficiently fupported by fafts and com-

parifons drawn from the Hiftory of other

Countries) is, that the remarkable Jiberty

tnjoyed by the Engliih Nation, is effentially

owing to the impoflibiiity under which their

Leaders, or in general all Men of power

among thecp, are placed, of invading and

transferring to thcmfelves any branch of the

Executive authority ; which authority is ex-

clufively veftcd, and firmly fecured, in the

Crown. Hence the anxious care with which

thefe Men continue to watch the exercife of

that authority. Elence their perfeverance in

obftTving every kind of engagement which

themfeives may have entered into with the

reft of the People.

But here a confideration of a moft im-

portant kind preftnts itfelf.—How comes the
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Crown, in England, thus conftantly to pre-

ferve to itfelf (as we fee it does) the whole

Executive authority in the State, and more-

over to infpire the great Men in the Nation

M'ith that condudt fo advantageous to public

Liberty, which has juft been mentioned ? All

thefe are effeds which we do not find, upon

examination, that the power of Crowns has

hitherto been able to produce in other Coun-

tries.

In all States of a Monarchical form, we'

indeed fee that thofeMen whom their wealth,

or their perfonal power of any kind, have

raifed above the reft of the Peop'e, have

formed combhiations among themfclves to

oppofe the power of the Monarch. But

their views, we muft obferve, in forming

thefe combinations, were not by any means

to fet general and impartial limitations to the

Sovereign authority. They endeavoured to

render themfelves intirely independent of that

authority; or even utterly to annihilate it,

according to circumftances.

Thus we fee that in all the States of an-

tient Greece, the Kings were at laft deftroyed

and exterminated. The fame events hap-

pened in Italy, where in remote times there

exifted for a while feveral kingdoms, as we

leara both from the antient Hiftoriafts, and
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the Poets. And in Rome, we even know

the manner in which fuch a revolution was

brought about.

In more modern times, we fee the nume-

rous Monarchical Sovereignties which had

been raifed in Italy on the ruins of the Ro-

man Empire, to have been fucccffively de-

ftroycd by powerful faftions •, and circum-

flanccs of much the fame nature have at

different times taken place in the Kingdoms

eftabliftied in the other parts of Europe.

In Sweden, Denmark, and Poland, for in,-

ilance, we find that the Nobles have com-

monly reduced their Sovereigns to the con-

dition of fimple Prefidents over their Aflem-

blies,—of mere oftenfible Heads of the Go-

vernment.

In Geimany, and in France, Countries

where the Monarchs being pofTefTed of confi-

derable demefnes, were better able to main-

tain their power than the Princes jufl: men-

tioned, the Nobles waged war againft them

fometimes fingly, and fometimes jointly;

and events fimilar to thefe have fucceffively

happened in Scotland, Spain, and the mo-

dern Kingdoms of Italy.

In fine, it has only been by means of (land-

ing forces that the Sovereigns of moft of

the Kingdoms we have mentioned, have been
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able in a courfe of time to aflert the prero-.

gatives of their Crown. And it is only by

continuing to keep up fuch forces, that, like

the Eaftern Monarchs, and indeed like all

the Monarchs that ever exifted, they con-

tinue to be able to fupport their authority.

How therefore can the Crown of Eng-

land, without the affiftance of any armed

force, maintain, as it does, its numerous pre-

rogatives ? how can if, under fuch circum-

ftances, preferve to itfelf the whole Exe-

cutive power in the State ? For here we

muft obfcrve, the Crown in England does

not derive any fupport from what regular

forces it has at its difpofal ; and if we doubted

this fad, we need only look to the aftonifhing

fubordination in which the military is kept

to the civil power, to become convinced that

an Englifli King is not in the lead indebted

to his army for the prefervation of his autho-

rity, (a)

If we could fuppofe that the armies of the

Kings of Spain, or of France, for inftance,

were, through fjme very extraordinary cir-

cumllance, all to vanifh in one night, the

power of thefe Sovereigns, we muft not

doubt, would, ere fix months, be reduced to

a mere fliadow. They would immediately

(a) Henry VIII. kept no ftanding army.
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fee their prerogatives (however formidable

they may be at prefent) invaded and difmem-

bered(j) : and fuppofing that regular Go-

vernments continued to exift, they would be

reduced to have little more influence in

them, than the Doges of Venice, or of Ge-

noa, poffefs in the Governments of thefe Re-

publics. (^)

How therefore, to repeat the queflion

once more, which is one of the moft intereft-

ing that can occur in politics, how can the

Crown in England, without the afTiftance of

any armed force, avoid thofe dangers to which

all other Sovereigns are expofed?

How can it, without any fuch force, ac-

complifli even incomparably' greater works

than thofe Sovereigns, with their powerful

armies, are, we find, in a condition to perform?

—How can it bear that univerfal effort (un-

known in other Monarchies) which, we have

feen, is continually and openly exerted againft

it ? How can it even continue to refift it fo

powerfully as to preclude all individuals what-

ever, from ever entertaining any views befides

{a) 'As was the cafe in the fevcral Kingdoms into

which the Spanifli Monarchy was formerly divided
|j

and, in not very remote times, in France itfelf.

{i) Or than* the Kings of Sweden were allowed to

erjcy, before the laft Revolution in that Country,
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thofe of fetting juft and general limitations to

* theexercifeof its amhnrity? How can it in-

force the laws upon all Subjedts, indifFer€nth''i

without injury or danger to itfclf? How can

it, in fine, jmprefs the minds of all the great

Men in the State with fuch a lading fealoufy

of its power, as to neceffitate them, even in

the exercife of their undoubted rights and pri-

vileges, to continue to court and deferve the

affeftion of the reft of the People ?

Thofe great Men, I fhall anfwer, who even

in quiet times prove fo formidable to othe^

Monarchs, are in England divided into two

AlTemblies ; and fuch, it is neceffary to add,

are the principles upon which this diviiion is

made, that from it refults, as a neceffary con-

fequence, the folidity and indiviiibility of the

power of the Crown.

I'he Reader may perceive that I have led

him, in tlie courfe of this Work, much be-

yond the line within which Writers on the

fubjedt of Government have confined them-

felves, or rather, that I have followed a track

intirely different from that which thofe Writers

have purfued. But as the obfervation juft made

on the ftability of the power of the Crown

in England, and the caufe of it, is new in its

kind, fo do the principles from which its truth

is to be demonftrated, totally differ fromv what
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is commonly looked upon as the foiindatioft

of the fcience of Politics. To lay thefe prin-

ciples here before the Reader, in a manner

compleatly fatisfad:ory to him, would lead us

into philofophical difcuffions on what really

conftitutes the bafis of Governments and Pow-

er amongfl: Mankind, both extremely long,

and in a great mcafure foreign to the fubjeft

of this Book. I Ihall therefore content myfelf

with proving the above obfervations by fadls;

which is more, after all, than political Wri-

ters ufually undertake to do with regard to

their fpeculations.

As I chiefly propofed to Ihew how the ex-

teniive liberty the Englifh enjoy, is the refult

of the peculiar frame of their Government,

and occafionally to compare the fame with

the Republican form, I even had at firft in-

tended to confine myfelf to that circumftance

which both conftitutes the effential difference

between thofetwo forms of Government, and

is the immediate caufe of Englifli liberty, I

mean the having placed all the executive au-

thority in the State out of the hands of thofe

in whom the People truft. With regard to

the remote caufe of that fame liberty, that is

to fay, the ftability of the power of the Crown

by which this executive authority is fo fe-

cured, I Ihould perhaps have beejn filcnt, had
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I not found it abfolutely neccffary to mention

it here, in order to obviate the objcftions

which the more refleding part of my Read-

ers might otherwife have made, both to fe*

veral of the obfervations before offered to

them, and to a few others which are foon to

follow.

Befides, I fhall confefs here, I have been

fevcral times under apprehenfions, in the

courfe of this Work, left the generality of

my Readers, miQed by the iimilarity of names,

Ihoiild put a too extenlive conftrudtion upon •

what I faid with regard to the ufefulnefs of

the power of the Crown in England j—left

they ftiould think, for inftance, that I attri-

buted the fuperior advantages of the Englilh

mode of Government over the Republican

form, merely to its approaching nearer to the

nature of the Monarchies eftabliftied in the

Qther parts of Europe, and that I looked upon

every kind of Monarchy, as being in itfelf

preferable to a Republican Government : an

opinion, which I do not by any means or in

any degree entertain ; I have too much af-

fcdion, or, if you pleafe, prepofftffian, in

favour of that form of Government under

which I was born •, and as I am fenfible

pf its defeds, (q dp I know l^o\y to fe( ^
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value upon the advantages by which it Com-
penfates for them.

I therefore have, as it were, made hafte to

avail rayfelf of the firft opportunity of ex-

plaining my meaning on this fubje^,-u-of

indicating that the power of the Crown in

England flands upon foundations intirely dif-

ftrent from thofe on which the fame Power

irefts in other Countries,—and of engaging

the Reader to obferve (which for the prefent

win fuffice) that as the Englifii Monarchy

diffei^ in its nature from every other, fo all

that is faid here of its advantages, is pecu-

h'ar and confined to it.

Bot to come to the proofs of the folidity

accruing to the power of the Crown in Eng-

land, from the co-exif^ence of the two Af-

femblics which concur to form the Englilh

Parliament, I fh'all firft point out to the Rea-

der feveral open Afts of thefe two Houfes,

by which they have by turns effectually de-

feated the attacks of each other upon its

prerogatives.

Without looking farther back for exam-

ples than the reign of Chailes the Second,

we fee that the Houfe of Commons had, in

that reign, begun to adopt the method of

adding (or taking, as it is commonly ex-

prcfTed) fuch bills as they wanted more par-
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ticularly to have paffed, to their money bills.

This forcible ufe they made of their un-

doubted privilege of granting money, would,

if fufFercd to grow into common practice,

have totally deftroyed the sequilibrium that

ought to fubfift between them and the Crown.

But the Lords took upon themfelves the taik

of maintaining that asquilibrium : they com-

plained with great warmth of the feveral

precedents that were made by the Com-
mons, of the practice we mention : they in-

fifted that Bills (hould be framed *' in the

" old and decent way of Parliament ;'' and

at laft have made it a (landing crder of the

Houfe, to rejed, upon the fight of them,

all bills that are tacked to'money bills.

Again, about the thirty firft 3'ear of the

fame reign, a ftrong party prevailed in the

Pioufe of Commons ; and their efforts were

not intirely confined, if we may credit the

Hif^orians of thofe times, to ferving their

Conflituents faithfully, and providing for the

welfare of the State. Among other bills

which they propofed in their Houfe, they

carried one to exclude from the Crown the

immediate Heir to it: an affair this, of a

very high nature, and with regard to which

it may Well be queftioned whether the legif-

latiye Affembiies have a right to form a re-
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iblution, without the exprefs and declared

concurrence of the body of the People. But

|3oth the Crown and the Nation were deli-

vered from the danger of eftabiifliing fuch

a precedent, by the interpofition of the

Lords, who threw out the bill on the firlt

reading.

In the reign of King William the Third,

afew years after the Revolution, attacks were

made upon the Crown from another quarter.

A ftrong party was formed in the Houfe of

Lords ; and as we may fee in Bifhop Bur-

net's Hiftory of his own times, they enter-

tained very deep defigns. One of their views,

^mong others, was to abridge the prerogative

of the Crown of calling Parliaments, and

judging of the proper times of doing it. (a)

They accordingly framed and carried in their

lioufe a bill for afcertaining the fitting of

(a) They, befides, propofed to have all money-bills

Hopped in their Houfe, till they had procured the right

of taxing, themfelves, their own eftates ; and to have

a Committee of Lords and Commons appointed to con-

hr together concerning the State of the Nation ;
*' which

Committee," {ays Bilhop Burnet, *' would foon have

grown to have been a Counpil of St^te, that would

have brought all affairs under their infpeftion, and ne-

ver had been propofed but when the Nation was ready tq.

break into civil wgrs,"—See gurnet's Hiftory, AnnQ^

1693,
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Parliament every year ; but the bill, after it

had pafied in their Houfe, was rejected by

the Commons, (a)

Again, we find, a little aiter the accefTion

of King George the Firft, an attempt was

alfo rhade by a party in the Houfe of Lords,

to wreft from the Crown a prerogative which

is one of its fineft flowers ; and is, befides,

the only check it has on the dangerous views

which that Houfe (which may flop both mo-

ney bills and all other bills) might be brought

to entertain ; I mean the right of adding new

members to it, and judging of the times

when it may be neceffary to do fo. A bill

was accordingly prefented, and carried, in

the Floufe of Lords, for limiting the mem-
bers of that Houfe to a fixed n\imber, be-

yond which it Ihould not be increafed : but

after great pains taken to infure the fuccefs of

this bill, it was at laft reje^ed by the Houfe

of Commons.

In fine, the feveral attempts which a ma^

jority in the Houfe of Commons have in

their turn made to reftrain, farther than it now

is, the influence of the Crown arifing from

the diflributi6n of preferments and other ad-

vantages, have been checked by the Houfe

of Lords i ajid all place-bills have, from the

A a

(a) Nov. 28, 1693.
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beginning of this Century, conftantly mif-

carried in that Houfe.

Nor have thefe two powerful AiTemblies

only fucceeded thus in warding off the open

attacks of each other, on the power of the

Crown. Their co-exiltence, and the prin-

ciples upon which they are feverally framed,

have been produ6tive of another efiecl much

more extenfive, though at firil lefs attended

to, I mean the preventing even the making

oft fuch attacks i and in times too, when the

Crown was of itfelf incapable of defending

its authority : the views of each of thefe

two Houfes, deilroying, upon thele occa-

fions, the oppofite views of the other ; like

thofe pofitive and negative equal quantities,

(if I may be allowed the comparifon) which

deilroy each other on the oppofite fides of an

equation.

Of this we have feveral remarkable exam-

ples, as for inftance, when the Sovereign has

been a minor. If we examine the Hiftory of

other Nations, we lliall find that that

event has conftantly been attended with open

invafions of the Royal authority, or fome-

times with complete and fettled divifions of

i$. In England, on the contrary, whether we

Ipok at the reign of Richard II. or that of

Henry VI. or of Edward VI. we Ihall feethat
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tlie Royal authority has been quietly exercifed

by the Councils that were appointed to aflift

thofe Princes ; and when they cannie of age,

the fame has been delivered over to them

undiminifhed.

But nothing fo remarkable can be alledged

on this fubje(5t, as the manner in which thefe

two Houfes have adted upon thofe occafions

when, the Crown being without any prefent

pofleffor, they had it in their power, both to

fettle it on what perfon they pleafed, and to

divide and diftribute its prerogatives as they

might have thought proper* Circumftances

of this kind have never failed in other King-

doms to bring on adivifion of the authority of

the Crown, or even of the State itfelf. la

Sweden, for inftance, (to fpeak of that king-

dom which has borne the greateft outward

refemblance to that of England) when Queen

Chriftina was put under a neceflity of ab-

dicating the Crown, and it was transferred

to the Prince who flood next to her in the line

of Succeffion, the Executive authority in

the State was immediately divided, and either

diftributed among the Nobles, or afligned

to the Senate, into which the Nobles alone

coyld be admitted ; and the new King was

only to be a Prefident over it.
^ _ ,^

After the death of Charles the Twelfth,-

A a 2
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who died without male heirs, the difpofal of

the Crown (the power of which Charles the

Eleventh had found means to render again

abfolute) returned to the States, and was

fettled on the Princefs Ulrica, and the Prince

her Hufband. But the Senate, as in the

former inftance, afTumed to itfclf the autho-

rity which had lately belonged to the Crown.

The power of aflembling the States, of ma-

king war and peace, and treaties with foreign

powers, the difpofal of places, the admini-

flration of the public revenue, the command

of the army and of the fleet, were vefted in

that Body. Their number was to confift of

fixteen members. The majority of votes

was to be decifive upon all occafions. The

only privilege of the new King, was to have

his vote reckoned for two : and if on any oc-

cafions he fhould refufe to attend their meet-

ings, the bufinefs was neverthelefs to be

done as effedtually and definitively without

him.

But in England, the Revolution of the year

1689 was terminated in a manner totally dif-

ferent. Indeed, thofe prerogatives deftruc-

tive of public liberty, which the late King

had afTumed, were retrenched from the

Crown J and thus far the two Houfes agreed:

but as to proceeding to transfer to other
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hands any part of the authority of the Crown*

no propofal was even made about it. Thofc

prerogatives which were taken from the

Crown, were annihilated and made to ceafc

to exift in the State ; and all the Executive

authority that was thought neceflary to be

continued in the Government, was, as be-

fore, left undivided in the Crown, (a)

In the fame manner was the whole autho-

rity of the Crown transferred afterwards to

{a) This remarkable clrcumftance of the power of the

Crown in England being constantly preferved undivided,

whatever Revolutions may have arifen, throws a farther

light on the obfervation before made, on the advanta"

geous manner to public liberty in which Revolutions

have always been terminated in England. In other li>

mited Monarchies, the Men who were at the head of

the Nation, finding it in their power, upon thofe occa-

fions, to affume to themfelves theexercife ofthe Sovereign

Authority, condantly did fo, and as conftancly left that

authority in the fame undefined extent as before ; juft as

we have feen that it always happened in the ancient Com«

monwealths, and from the very fame reafons. But in

England, each Member in each Houfe of Parliament,

feeing, on the occasions we mention, that the Executive

authority muft, in the iflue, fall fomewhere undivided,

and continue fo ; and that neither perfonal advantages

of any kind, nor the power of any faftion, but the law

alone, could thenceforward s be a reflraint upon its ac*

tions, ferioufly applied themfelvcs to frame with care

thofe laws on which their own liberty was afterwards to

depend, and to limit that Power which they faw they

A a3
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the Prlncefs who fucceed.ed King William

the Third, and who had no other claim to it,

butwhat was conferred on her by Parliament.

And in the fame manner again it was fettled,

a long time beforehand, on the Princes of

Hanover who have fince fucceededher.(j)

could neither transfer to themftlves and their party, nor

render themfelves independent of.

It will not be improper to add here, as a farther proofof

the indivifjh'lity of the power of the Crown (which haa

been above faid to refult from the peculiar frame of the

EnglifhParliamcnt)that no paft of the Executive authority

of the King is veftedinhis Privy Council, as we have fccn

it-was id the Senate of Sweden ; all centers in the Sove-

TC'gti ; the votes of the members arc not even counted,

if I am well informed : and in fail the conftant flyleof

the Law, is the King in Council, and not the King and

Council. A provifo is indeed fometimes added to fomc

bills, that certain a6ls mentioned in them are to be cranf-

tided by the King in his Council : but this is only a pre-

caution taken in the view that the mod impoitant afFdirs

of a great Nation may be tranfa£led with proper folem-

ftity, and to prevent, for inftance, all objeflions that

might, in procefs of time, be dr^wn from the uncer-

tainty whftlier the King had aflenied, or net, to cer-

tain particular tranfaftions^'

(fl) If the Reader wanted a farther confirmation as to

the peculiarity ofthecondoft of the Englifh Parliament,

in preferving the autliofity of' the Crown undivided,

though the latter lay, as it were, at their difpofal, he

need only compare the Adb by which they fettled it on

^he Hoafe of Hanover, with that framed for the fama

rurpofc*by the Scotch Parliament, a few years before
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'*• Nay, one moft extraordinary fa6t, and to

"which I defire the Reader to give his atten-

tion,—Notwithftanding all the Revolutiohs

we mention, and though Parliarnent has fat

every year fince the beginning of this cen-

tury, though they have conftantly enjoyed

the moft unlimited freedom, both as to the

fubjefts and the manner of their deliberati-

ons, and numberlefs propofals have in confe-

quence been made, yet fuch has been the ef-

ficiency of each Houfe, in deftroying, pre-

, venting, or qualifying, the views of the

other, that the Crown has not been obliged

during all that time to make ufe, even once,

of its negative voice ; and the laft Bill, re-

jeded by a King of England, has been that

rejeded by King William the Third, in the

year 1692, for Triennial Parliaments.(^)

th$ Union. By this Aft the power of the Crown in

Scotland was to be difmembered, in much the fame,

manner, as we have feen it has been in Sweden.

—

Se^

Parliamentary DebateSy Vol. iii.

(a) He affented a few years afterwards to that Bill,

after feveral <imendments had been made in it.

The obfervation above made on the conftant tenoup

of the proceedings of the Englifh Parliament, with re-

lation to the Crown, is rendered ftill more remarkable

when we confider the events which have of late years

^ taken place in France ; and when we fee the late King

|0 h^ve a,flaft taken a moft ferious alarm at the proceed-*



3^0 THi CONSTITUTION
And this peculiar fecurity of the Executive

authority of the Crown in England, has not

only freed the State from thofe difturba \cc^

to which other Monarchies were unavoida-

bly expofed before the ufe of{landing armies,

and enabled it to produce all thofe advanta-

geous effedls to public liberty which we have

mentioned in the courfe of this Work : but

ings of his Parliament of Paris, (an AfTembly which is

far from having the fame impoi tance in the Kingdom

of France, as the Englifh Parliament has in England)

and to have in the end applied to his army in order to

difperfeit. And though the prefent King has thought

proper tore-eflablifhthat Parliament, ameafure which

was highly prudent in the beginning of his reign, yet,

every precaution has at the fame time been taken to rcn_

der it dumb fur ever.

To thefe obfervations on the fecurity of the power of

the Crown, another of great importance is to be added,

which is alfo founded upon fa6ls, and which Theory

would equally juftify : this is, that the Crown cannot

depend upon the fecurity we mention, any longer than

it continues to fulfill its engagements with the Parlia-

ment, and with the Nation ; of this the misfortunes

of Charles the iirft, and the Revolution of the year

16S9, are convincing a° well as awful proofj. And in

general the imminent dangers and,perplexities in which

the Kings of England have conftantly involved them-

felves whenever they have attempted to ftep beyond the

limits pf the law, manifeftly ftiow, that all that can be

faid of the greatnefs and fecurity of their power is to bo

underftood, not of the capricious power of the Man^

but of tic lawful authority of the Head of the State.



fhis fame fecurity has alfo procured to Eng-

land, confidered as a free State, other advan-

tages which >yould really have been totally

unattainable in t^e other free States before

mentioned, wh^tevej: degrpe ofpublic virtup

•yvce might even fupppfe to have belonged t9

thofe who a6ted in them as the Leaders of

the People.

The one is the extraordinary freedoflj

wh^ch the People of England ejajpy at the

expencc of the governing authority. In the

Roman Commony/eal,th, for inftance, we fee

the Senate to have been veiled wtli a num^

ber of powers totally deftru6tive of the liber-

ty of the Citizens j and the continuance of

thefe powers, was, np doubt, in a great mea-

fure owing to thp treacherous remifTnefs of

thofe Men in whom the People trufted for

reprelling them, or even to their determined

refolution not to abridge thofe prerogatives.

Yet, if we attentively confider the conftant

fituation of affairs iii that Repubhc, we fhall

find, that though we might fuppofe thefe

perfons to have been ever fo truly attached

to the caufeof the people, it would not really

have been poffible for tliem to procure to the

People an intire fecurity. The right enjoyed

by the Senate, of fuddenly naming a Di6ba~

tor, with a power unrellrained by any law, or

of inverting the Confuls with an authority
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of much the fame kind, and the power ii

aflumed of making at times formidable ex-

amples of arbitrary Juftice, were refources

of which the Republic could not, perhaps,

with f.fety have been totally deprived ; and

though thefe were for the moft part ufed to

defiroy the juft liberty of the People, yet, they

were alfo very often the means of preferving

the Commonwealth.

Upon the fame principle we Ihould pof-

fibly find that the OJiracifm, that arbitrary

method of banifhing Citizens, was a neceffary

Tcfource in the Republic of Athens. A Ve-

netian Noble would perhaps alfo cQnfefs,

that however terrible the State-Inquifition

eftabliflied in liis Republic may be, even to

the Nobles themfelves, yet, it would not be

prudent intirely to abolifh ir. And we do

not know but a Miniller of State in France,

though we might fuppofe him ever fo vir-

tuous and moderate a Man, would fay the

fame with regard to the fecret imprifon-

ments, the ktlres de cachet^ and other arbi-

trary deviations from the fettled courfe of

law, which often take place in that Kingdom,

and in the other Monarchies of Europe, No
doubt, if he was the Man we fuppofe, he

would confefs that the expedientswe mention

have in numberlefs inllances been moft hor*
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ribly proftituted to gratify the wantonnefs

and private revenge of Minifters, or of thofe

who had any intereft with them ; but ftiU

perhaps he would continue to give it as his

opinion, that the Crown, notwithftanding its

apparently immenfe ftrength, cannot avoid

recurring at times to expedients of this kind;

much lefs could it publicly and abfolutely

renounce them.

It is therefore a moft advantageous cir-

cumftance in the Englilh Government, that

its fecurity renders all fuch expedients unne*

ceflary ; and that the Reprefentatives of the

People have not only been conftantly willing

to promote the public liberty, bnt that the

general lituation of affairs has alfo enabled

them to carry their precautions fo far as they

hav£ done. And indeed, when we coniider

what prerogatives the Crown, in England,

has fincerely renounced,—^that in confequence

of the independence conferred on the Judges

and the method of Trial by Jury^ it is de-

prived of all means of influencing the fettled

courfe of the law both in civil and criminal

matters, that it has renounced all power of

feizing the property of individuals, and even

of reftraining in any manner whatfoevcr and

for the fliorteft time, the liberty of their per-

fpns, we do not know what we ought moft
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to admire, whether the public virtue of thof^

who have deprived the fupreme Executive

Power of all thofe dangerous prerogative^, or

the nature of that fame Power, which has

enabled it to give them up withoyt rujn to it-

felf,—whether the happy frame of the Eng-

Jiih Government, which makes thofe in whom
the l^eople truft, continue fo faithful in the

difcharge of their duty, or the folidity of that

Q'Qvefiimem, \yhich really can afford to leave

tQ ^9* People fwch an extenfive degree of

iwedpon..

3,jftgain, the Liberty of the prefs, that great

advantage enjoyed by the Englifli Nation, does

not exift in any of the other Monarchies of

Euroj^, however well eflabliflied their power

may at firft feem to be; and it might even be

demonftrated that it cannot exift in them.

The moft watchful eye, v/e fee^ is conftantly

kept in thofe Monarchies upon every kind of

publication ; and a jealous attention is paid

even to the loofe and idle fpeeches of indivi-

duals.. Much unneceflaiy trouble (we may

be apt at firft to think) is taken upon this

fubjedt; but yet if we confider how uniform

the conduft of all thofe Governments is, how

conftant and unremitted their cares are in thofe

refpcfls, we Ihall be convinced^ without

looking farther, that there muft be fome ne*

ceffity for their precautions.
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* In Republican States, for reafons which

are at the bottom the fame as in the before-'

mentioned Governments, the People are alfo

kept under the greateft reftraints by thofe who

are at the head of- the State. In the Ro-

man Commonwealth, for inftance, the liberty

of writing was curbed by the fevereft laws :(^)

with regard to the freedom of fpccch, things

were but little better, as we may conclude

from feveral fads, and many inftances may

even be produced of the dread with which

the Citizens, upon certain occafions, com-

municated their political opinions to the Con-

fuls, or to the Senate. In the Venetian Re-,

public, the preis is moft ftriiftly watched:

nay, to forbear to fpeak in any manner what-

foever, on the condudt of the Government,

is the fundamental maxim which they incul-

cate on the minds of the People throughout

their dominions, {b)

{a) The Law of the Twelve Tables had eftablllhed-

the puniftiment of death againil the author of a Libel

:

nor w^s it by a Trial by Jury that they determined

what was to be called a LibeL Si qyis carmen oc-

CENTASSIT, ACTITASSIT, CONDIDISSIT, QUOD AL-

TER.I FLAGITIUM FAXIT, CAPITAL ESTO.

{b) Of this I have myfelf feen a proof fomewhat fin-

gular, which I beg leave of the Reader to relate.

Eeing, In the year 1768, at Bergamo, the firll Town

fi the Venetian State, as you come into it from the State
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With refpeft therefore to this point, if

may again be looked upon as a moft advan-

tageous circumftance in the Engliih Govern-

raent, that thofe who have been at the head

of the People, have not only been conflantly

difpofed to procure the liberty of the People,

but alfo that they have found it poflible for

them to do fo ; and that the {lability of the

Government has admitted of that extenfive

of Milan, I took a walk in the evening in the neigh-

bourhood of the Town ; and wanting to know the name

of feveral places which I faw at a diftance, I flopped 'a

young Countryman to afk him information. Finding

him to be a fenf.ble young Man, I entered into fome

farther converfiuion with him ; and as he had himfelf a

great inclination to fee Venice, he afked me, whether

I propofed to go there ? I anfwered, that I did : on

which he immediately warned me when I was at Venice

not to fpeak of the Prince (del Prencipe) an appellation

aiTumed by the ^^enetian Government, in order, as I

fuppofe, to convey to the People a greater idea of their

union among themfelves. As I wanted to hear him

talk farther on the fubjeft, I pretended to be intirely

ignorant in that refpecl, and aiked for what reafon I

muft not fpeak of the Prince ? But he (after the man-

ner of the common People in Italy, who, when ftrongly

affedled by r.ny thing, rather chufe to exprefs themfelves

by fome vehement gellure, than by words) ran the edge

of his hand, with great quicknefs, along his neck,

meaning thereby to exprefs, that being ftrangled, or

having one's throat cut, was the inftant confequence of

taking fuch a liberty.
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freedom of fpeakingand writing, which the

People of England enjoy. A moft advanta-

geous privilege, this ; which affording to

every Man a means of laying his complaints

before the Public, procures him almoft a

certainty of redrefs againft any a6l of oppref-

lion that he may have been expofed to : and

which leaving, moreover, to every Subje<ft

a right to give his opinion on all public mat-

ter?, and by thus influencing the fentiments

of the Nation, to influence thofe of the Le-

gidature itfelf (which is fooner or later

obliged to pay a deference to them) procures

to him a fort of Legiflative authority of a

much more efficacious and beneficial nature

than any formal right he might enjoy of

voting by a mere yea or j^ay, upon general

propofitions fuddenly offered to him, and

which he could have neither a fhare in fra-

iping, nor any opportunity of objecting to

and modifying.

. A privilege which, by raifing in the Peo-

ple a continual fenfe of their own fecurity,

and affording them undoubted proofs that the

Government, whatever may be its form, is

ultimately deftined to infure the happi-

nefs of thofe who live under it, is both

one of the greateft advantages of Freedom,

ahd its fucefk charaderiftic. The kind of

fecurity as to their perfons and pofTeffions,
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which Subjeds who arc totally deprived of

that privilege, enjoy at particular times, un-

der other Governments, perhaps may intitlc

them to look upon themfc-Ives as the well-

adminiftered property of Matters who rightly

underfland their own intcrefts ; but it is the

light of canvafllng without fear the condudl

of thofe who are placed at their head, which

conftiiutesafrec Nation, (a)

In fine,whatcompleats all thofe advantages

which refult from the fecurity of the fupreme

Executive authority in England, is the nature

of the means by which this fecurity is ob-

tained : means which are totally different

from thofe by which the fame advantage is

fo incompleatly procured, and fo dearly paid

for, in other Monarchies j and which have

equally preferved the EngliQi from the two op-

pofite calamities, ofanarchy dignified with the

name of liberty, and of total political flavery,

dignified with the name of public tranquillity.

It is from a happy general arrangement of

things, that the Power which governs in Eng-

(a) If we confider the great ad\^antages to public li-

berty which refult from the inftitutlon of the Trial by

Jary, and from the Liberty of the Prefs, we fhall find

England to be in reality a more Democratical State

than any other we tue acquainted with. The judi-

cial power, and the Cenfoxial po>^er, are vefied in

the People.



hnd, derives that advantageous folidity wh'ch

produres to the People both fo great a de-

gree of fecurity, and fo extenfive a degree of

freedom. It is from the Nation icfelf that

^it receives the force with whirh it goverriS

the Nation. Its fupport is harnrony, andinoc

vioIence,-^onfent, and not terror -, and ft

continues to reign through the voluntary pafi

fions of thole who are fubjedl to it*" •
' ''

f I ! I
I

i I . .

-
I I. II I I I

- .AAA—

C H A P T EJl XVIII.

How far the examples of Nations that have Icji

their liberty^ are applicable to England^

ALL Qoremments hdvingth themfeivey^

fay thofe who have written upon that

fubjed, the principle of their deflrudion (l

principle inherent in thofe very caiifes to

which they owed their profperity) the ad*-

vantages of the Government of England

cannot, according to thefe Writers, exempt

it from that hidden fault which is fecretly

working its ruin -, and M. de Montelquieu,

pronouncing at the fam€ time, both concern-

ing the efFed, and the caufe, fays, that *' the

*' Conftitution of England will lofa its

Bb
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" liberty,—will periih. Have not Romet
•* Lacedasmon, and Carthage, periihed ? It

** will pcrifli when the LegiQative power

" (hall have become more corrupt than the

•• Executive.'*

Though I do by no means pretend that

any human eftablilhment can efcape the fate

to which we fee every thing in Nature is

fubje<5t, nor am fo far prejudiced by the fenfe

I entertain of the great advantages of the

Englifh Government, as to reckon among

them that of eternity, I will however ob-

ferve in general, that, as it differs by its

ftrufture and refources from all thofe with

which Hiftory makes us acquainted, fo it

cannot be faid to be liable to the fame dan-

gers. To judge of the one from the other,

is to judge by analogy, where no analogy is

to be found •, and my refped for the Au-

thor I have quoted will not hinder me from

faying, that his opinion has not the fame

weight with me on this occafion, that it has

on many others.

Having neglefled, as indeed all fyftema*

tic Writers upon Politicks have done, at-

tentively to inquire into the real nature of

Government?, of Power, ard of Liberty,

among Mankind, the principles he lays down

arc not always fo clear, or even fo juft, as
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we might have expedled from a Man of fo

rea! a geniuF. When he- fpeaks of. England,

for inftance, his obfervations are much too

general ; and though he had frequent op-

portunities of converfing with Men who had

been perfonally concerned in the public af-

fairs of this Country, and hid been him-

felf an eye-witnefs of the operations of the

Englilh Government, yet, when he attempts

to defcribe*iT, he rather tells us what he con-

jedured, than what he faw. ^

The examples he cites, and the caufes of

diffolution which he affigns, particularly con-

firm this obfervation. The Government of

Rome, to fpeak of that which, having gra-

dually, and as it were of itfeif, fallen to

ruin, may afford matter for exaft reafoning,

had no relation to that of England. The
Roman People were not, in the latter ages

of the Commonwealth, a People of Citizens,

but of Conquerors. Rome was not a State,

but the head of a State. By the immenfity

of its conquefts, it came in time to be in a

manner only an acccflbry part of its own Em-

pire. Its power became fo great, that after

having conferred it, it was at length no longer

able to relume it : and from that moment it

became^ itfeif fubjeft to it, from the fame rea-

fon that the Provinces themfelves were fo.
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t, ' The fall of Roaie, therefore, was an event

peculiar to its fitoation ; ahd the change of

manneis which accelerated this fall, had alfo

anefFe<5t which it couid not have had but in

that fame fituation. Men who had drawn to

themfclves all the riches of the World, could

no longer content themfelves with the fupper

of- Fabricius, and the cottage of Cincinna-

ti. 'The Peof>ie, who were mafters of all

thecorn of Sicily and Africa, w^ no longer

obliged to plundejthtir neighbours for theirs.

All poffible Enemies,, befides, being exter-

minated, Rome, whofe power was military,

was no longer an army ; and that was the

moment of her corruption : if, indeed, we

ought to give that name to what was the in-

evitable confequence of the nature of things.

•-. In a word, Rome was dt-ftined to lofe her

^Liberty when fhe loR her Empire j and fhe

was deftined to I'jfe her Empire, whenever

(he fhould begin to enjoy it.

' But England forms a Society founded upon

principles abfolutely different. All liberty,

and power, are not accumulated, as it were,

in one point, fo as to leave, every where

^<clf«*, only flavery and mifery, confequently

only feeds of divifion, and fecret animofity.

From the one end of the Ifland to the other

the fame laws take place, and the fame in-

tertfts prevail; the whole Nation, befides.
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equally concurs in the formation of the Go-

vernment: no parr, therefore, has caufc to

fear that the other parts will fuddenly fupply

ihe neceffary forces to deftroy its liberty •,

and the whole have, of courfe, no occafion

for thoie ferocious kinds of virtue which are

indifpenfably neceffary to thofe who, fioni

the fituation in which they have brought

themfelves, are continually expofed to fuch

dangers.

The fituation of the People of England,

therefore, effentially differs from that of the

People of Rome. The form of the Englifli

Government does not differ lefs from that of

the Roman Republic ; and the great advan-

tages it has over the latter for preferving the

liberty of the People from ruin, have been

defcribed at length in the courfe of this Work.

Thus, for inftance, the total ruin of the

Roman Republic was principally brought

about by the exorbitant power to which fc-

veral of its Citizens were fucceffively enabled

CO rif:-. . In the latter age of the Common-

wealth, thofe Citizens went fo far as to di-

vide among themfelves the dominions of the

Repjblic, in much the fame manner as they

might have done lands of their own. And

to them, others in a fhort time fucceeded,

who not only did the fame, but who evea'

Bb3
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proceeded to that degree of tyrannical info-

lence, as to make celTions to each other, by

cxprefs and formal compa61s, of the lives of

thoufands of their fellow-Citizens. But the

great and conftant authority and weight of

the Crown, in England, prevent, in their

very beginning, as we have feen, all misfor-

tunes of this kind •, and the Reader may re-

coiled!: what has been faid before on that

fubjea.

At laft the ruin of the Republic, as every

body knows, was compleated. One of thofe

powerful Citizens we mention, in proccfs of

time found means to exterminate all his com-

petitors: he immediately aflumed to himfelf

the whole power of the State ; and eftablifhed

for ever afcer an arbitrary Monarchy. But

luch a fudden and violent eftablifliment of

a Monarchical power, with all the fatal con-

fequences that would rcfult from fuch an

event, are ralamities which cannot take place

in England : that fame kind of power, we

fee, is already in being-, it is afcertained by

fixed laws, and eftabliflied upon regular and

well-known foundations.

Nor is there any danger that that power

may, by the means of thofe legal prero-

gatives it already poffefles, fudden ly aflfume

others, and at laft openly make itfelf ab?
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folute. The important privilege of grant*

ing to the Crown its ncceflary fupplies, we
have before obferved, is veiled in the Nat-

tibh : and hbw cxtenfive foeVer the prero-

gatives of a King of England may be,^ -it

conftantly lies in the power of his People ei-

ther to grant, or deny him, the means of

exercifing them.

This right poflelted by the People of Eng*

land, conftitutes the great difference between

them, and all the other Nations that live un-

der Monarchical Governments. It likewife

gives them a great advantage over fuch as are

formed into Republican States, and confers

on them a means of inBuencing the condud:

of the Government, not only more cfFeftual,

but alfo (which is more in point to the fub-

je6t of this Chapter) incomparably more laft-

ing and fec'ure, than thofe referved to the

People in the States we mention. > f
- In thofe States, the political rights which

ufually fall to the fhare of the People, are

thofe of voting in general AfTemblies, either

when laws are to be enaded, or Magiftratess

to be eledted. But as the advantages arifing

from thefe general rights of giving votes,

never are very clearly afcertained by the Peo-

ple, fo neither are the confcquences attending

particular forms or modes of giving thefe

B 4
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votes, generally and compleatljr underftood

by them. They, in confequence, never en-

artain atvy ftrpng and conftant preference

for one method rather than another ; and it

hence always prove* but too eafy a thirg ia

Republican S[atfs» eicher by infidious pro-

pokh made at particular tim-rs to the People,

or by well-contrived precedents, or other

m^ans, firft, to reduce their political pri-

vileges ta mere cerempnies and forms, and

al? laft, intirely toabolilh them.

Thus, in the Roman Republic, the mode

which was conftantly in ufe for about one

hundred and fifty years, of dividing the Ci-

tizens into Cftilurite when they gav^ their

votes, reduced the right of the greater part

of ihem, during that lime, to liotle more

than a (hadow, After the mode- of dividing

them by Tribes had been introduced by the

Tribunes, the bulk of the Citizens indeed

were ^nor, when it was n^cd, under fo great

d ^Jifadvanlage as before j but yed the greae

privikgcs exercifed by the M^giftraffs in all

the public Alfc-mblies, the power rhey af-

fumed of moving the Citizens out of one

Tribe int<^ another, and a number of other

circumftunces, continued to render the rights

of tlie Citizens more and more ineffe<5}ual ;

an4 in fa(5t we do not find that when tholQ
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rights were at laft intirely taken from them,

they exprefled any great degree of difcontent.

In Sweden (the former Government of

which partook much of the Republican form)

the right allotted to the People in the Govern-

ment, was that of fending Deputies to the

States of the Kingdom, who were to give

their votes on the refolucions that were to be

taken in that Aflembly. But the privilege of

the People of fending fuch Deputies was,

in the firft place, greatly diminilhed by feveral

effential difadvantages under which thefe De-

puties were placed with refpe<5t to the Body,

or Order, of the Nobles, The fame pri-

vilege of the People was farther leffened by

depriving their Deputies of the right of freely

laying their different propofals before the

States, for their affent, or dilTent, and attri-

buting the exclufive right of framing fuch

propofals, to a private Affcmbly which w^as

called the Secret Committee, Again, the right

allowed to the Order of the Nobles, of ha-

ving: a number of Members in this Secret

Committee double to that of all the other Or-

ders taken together, rendered the rights of

the People flill more ineffefiual. At the laft

Revolution thofe rights have been in a manner

taken from them j and they do not feem to

have made any great efforts to preferve them.(a)

{a) I might have produced examples without num-
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But the lituation of affairs in England is

totally different from that which we have juft

defcribed. The political rights of the Peo-

ple are infeparably connedled with iheiight

of Property,—with a right which it is as difK-

cult to invalidate by artifice, as it is dangerous

to attack it by force, and which wc fee that

the moft arbitrary Kings, in the full career of

their power, never have offered to violate

without the greateft precautions. A King

of b ngland, who would enflave his People,

mufl begin with doing, for his firft adV, what

all other Kings referve for the U&. ; and he

cannot attempt to deprive his Subjedls of their

political privileges, without declaring wef

againft the whole Nation at the fame time,

and attacking every individual at once in

' his moft permanent ajid belt underftood in?

tereft.

And the means poffeffed by the People of

England of influencing the condudt of the

Government, is not only in a manner fecure

againft any danger of being taken from them :

ber, of Republican States in which the People have

been brought, at one time or other, to fubmit to the

total lofs of their political privileges. In the Venetian

Republic, for inftance, the right, now exclufively veiled

in a certain number of farailes, of enadling laws, and

elefliog the Doge and other Magiftratcs, was originally

veiled in the whole Pcoplf.



OF ENGLAND. 379

it IS moreover attended with another advan-

tage of the greatefl importance ; which is

that of conferring naturally, and as it were

neceflarily, on thofe to whom they truft the

care of their interelts, the great privilege we

have before defcribed, of debating among

themfelves whatever queftions they think

conducive to the good of their Conftituents,

and of framing whatever bills they think

proper, and in what terms they chufe. An
eflential privilege this, which gives them^ a

moft effeftual means of providing for the

fafety of all the other riglits of the People,

and enables them to check in their beginning

all attempts of pradlices that might be dan-

gerous to public liberty, and even to pro-

cure thofe to be aboliflied that have al-

ready in any manner whatfoever been efta-

blilhed.

How long foever the People may have

remained in a ilate of fupinenefs as to

their moft valuable interefts, whatever may
have been the negleft and even the er-

rors of their Reprefentatives, the inftant

the latter come either to fee thefe errors,

or to have a fenfe of their duty, they be-

gin, by means of the privilege we men-

tion, efFeftualiy to repair the lofTes of pub-

Jic liberty J they inform both themfelves
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and the body of the people with refpe^l ta

the main and effential objeds of their inte-

refts ; they take the neceflary precautions

for preventing thofe abufes of which they

complain from being continued, and others

of the fame kind from being eftabllQied ; and

the governing Power (whatever dangerous

advantages it may at firft fight appear to

poflefs) is thus conftantly, either confined, or

- brought back, to its ancient limits, (a)

And I fhall take this opportunity to make

the Reader obferve, in general, how the dif-

ferent parts of the Englifh Government mu-

tually afuft and fupport each other. It is be-

caufe the whole Executive authority in the

State is veiled in the Crown, that the Peo-

ple may without danger commit the care of

their liberty to Reprefentatives :— it is be-

caufe they fhare in the Government only

through thefe Reprefentatives, that they are

enabled to polTefs the great advantage offra-

ming and propofing new laws : but for this

purpofe, it is again abfolutcly neceflary that

{a) The Reader roay remember*that among the AAs

of v^hich the Parliament obtained the abolition in the

beginning of tbe reign of Edward V'l. that A61 was com-

prifed which had enacled, that the Proclamations of the

Crown fliould have the force of Law. The Parliament

who had pafled that Art, fcemcd to have done at that

timp, what the Danilh NriUon did a century afterwards.
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the CrowJti tliat is ro fay, z Veto of ejftraor-

dinary power, fhoiild exift in tlie State^..
j;..^

It is, on the other hand, becaufe tjie-'bi^r

lance of the People is placed in the right of

granting to the Crown its necefiary fiipplies,

that the latter may, without danger, be in-

trufled with the great authority we mention;

and that the right, for inftance, which is

veiled in it of judging of the proper time for

calling and diflblving Parliaments (a right

abJTolurely neceflfafy to its prefervation) may

exift without producing, ipfo falfOi the ruin

of public Liberty* The fined Government

upon Earth, or rather that which has hither-

to beeh' fourtdfeief ' trpon principles the moft

coiifonaht with httman Natihre, was in dan-

ger'' of- total deftruiftion, when Bartholomew

Columbus was on his'palTage to England, to

teach Henry the Sevendi the waytq^Mexico

and Peru, {a) • •

As a concluiion of this fubjc6t (which

might open a field for fpeculations without

end) I fhall take notice of an advantage pe-

culiar to the Englilh Government, and

which, more than any other we could men-
• . \ ?i I V -'a;

^ cr."'

(a) As affairs are fituated in England, thedifTolution

of a P^liament on the part of the Crown, is no more

than ah appeal either to the People themieives, cr to

another Parliament.
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tion, muft contribute to its duration. AH the

political pafTions of Mankind, if we attend

to it, are fatisficd and provided for in the

Englifli Government; and whether we look at

the Monarchical, or the Ariftocratical, or

the Democratical part of it, we find all thofe

powers already fettled in it in a regular man-

ner, which have an unavoidable tendency to

arife, at one time or other, in all human So-

cieties.

If we could for an inftaht fuppofe that

the Englifli form of Government, inftead of

having been the efFe6l of a lucky concur-

rence of fortunate circumllances, had been

eftabliflied from a fettled plan by a Man who
had difcovered, beforehand and by reafoning,

all thole advantages refulting from it which

we now perceive from experience, and had

undertaken to point them out to other Men
capable of judging of what he faid to them,

the follov;ing is, no doubt, the manner in

which he would have fpoken to them.

Nothing is more chimerical, he would

have faid, than a ftate of either total equality,

or total liberty asiongft Mankind. In all

focieties of Men, fome Power will necef-

farily arife. This Power, after gradually

becoming confined to a fmaller number of

pcrfons, will, by a like neceflity, at laft fall
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into the handsof a fingle Leader; and thefe

two efFefts (of which you may fee conftant ex-

amples in Hiftory^ flowing from the ambi-

tion of one part of Mankind, and the various

affeftions and pafTions of the other, are abfo-

Jytely unavoidable.

[i-Letus, therefore, admit this evil at once,

fince it is impoflible to avoid it. Let us, of

ourfelvcs, eftablilh a Chief among us, fince

we muft, fome time or other, fubmit to one :

we fhall by this means efFe<flual!y prevent the

conflids that would arife among the compe-

titors for that ftation. But let us, above all,

eftablifh him fingle ; left, after fucceflively

raifing himfelf on the ruins of his Rivals, he

fhould eftablilh himfelf, whether we will or

not, and through ^,tr^<i of ihe mqftpernjiciou^

combinations. - ;^, > .^f ,| -'k' -';- ;;*\i'

J.,
/Let us even give him every thing we can

poflibly give without endangering our fecu-

rity. Let us call him our Sovereign -, let us

,
make him conlider the State as being his own

patrimony ; let us grant him, in fhorr, fuch

perfonal privileges as none of us can ever

hope to rival him in, and we Ihall find that

what we were at firft" inclined to conlider as a

great evil, v/ill be in reality a fource of advan-

tages to the community,—we faall be the

better able to fet bounds to that Power which
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iveihallliave thus fixed and afcertained in

one place; we fhall have the more iritereftcd

the Man whom we fliall have put in poflef-

fion of fo many advantages, in the faithful

difcharge of his dut}' ; and we ihall have

thus procured for each of us, a powerful

protedlor at home, and for the whole Com-

munity, a defender againll foreign enemies

fuperior to all poflible temptation of betraying

his Countr>\

You" may alfo have obferved, he would

.continue, that in all' States, there natiirally

^arifes around the peribn, or perfons, who are

Vivefted with the public power, a clafs of

Men, who, without having any aftual fhare

in that power, yet partake of its luilre : who,

pretending to be diftinguilhed from the reft

of the Community, do, from that ver}' circum-

ftancei become diftinguifhed from them: and

this diftlndlion, though only matter of opi-

nion, and at firft thus furreptitioufly obtained,

yet, becomes at laft the fource of very grievous

,

efrcdts.
vrj..n:;>N .

Let us therefore regulate this evil which

we cannot intirely prevent. Let us eftablifh

this clafs of Men who would otherwife grow

up among us without our knowledge, and

gradually acquire the moft pernicious privi-

leges ; let us grant them diftindions that arc
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vifible and clearly afcertained : their extent

will, by this means, be the better underftood,

and they will of courfe be much Itfs likely

to become dangerous. By this means alfo,

we fhall preclude a'.l other perfons from the

hopes of ufurping them. As to pretend to

dilbnftions cart thenceforward be no longer a

title to obtain them, every one who fhall

not bs exprefsly included in their number,

muft continue to confefs himfelf one of the

People ; and jult as we faid before, let us

chufc ourfelves one Mailer that we may not

have fifty, fo let us again fay on this occafioi

let us eftablifh three hundred Lords, that w •

may not have ten thoufand Nobles. "^

Befidcs, our pride will better reconcile

itfelf to a fuperiority which it will no longer

think of difputing. Nay, as they will them-

felves fee us to be beforehand in acknow-

ledging it, they will think themfelvcs under

no Heceffity of being infolent to furnifii us a

proof of it. Secure as to their privileges, all

violent meafurcs on their part for maintain-

ing, and at laft perhaps extending them, will

be prevented ; they will never combine to-

gether with any degree of vehemence, but

when they really have caufe to think them-

felves in danger; and by having made them

jndifputably great Men, we Ihall have a

C c
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chance of often feping them behave like mo-

defl and virtuous Citizens.

Jn fine, by being united in a regular Af-

fembly, they will form an intermediate Body

in the State, that is to fay, a very ufeful part

of the Government.

It is alfo neceffary, our Lawgiver would

farther add, that we, the People, Ihould have

an influence upon the Government : it is

neceflary f(jr our own fccurity ; it is no lefs

necefTary for the fecurity of the Government

itfelf. But experience muft have taught you,

at the fame time, that a great body of Men
cannot ad, without bring, though tliey are

not aware of it, the inftruments of the dcr

figns of a fmall number of perfonsj and that

the power of the People is never any thing

but the power of a few Leaders, who (though

it may be impofllble to tell when, or how)

have found means to fecure to themfelves

the dirc(ffcion of its exercife.

Let us, therefore, be alfo befoiehand with

this other inconvenience. Let us efFcft

openly- what would, otherwife, take place

in fecrct. Let us intruft our power, before

it be taken from us by addrefs. Thofe whom
we fhall have exprefsly made the depofitaries

of it, being freed from any anxious care

about fupporting themfelves, will have no

objed but to render it ufeful. They will
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(Tand in awe of us the more, becaufe they

will know that they have not impofed upon

us-, and inftead of a fmall number of Lead-

crs> who wou)d imagine they derive their

whole importance from their own dexterity,

we {hail have expreTs and acknowledged Re-

prefentatives, who will be accountable to us

for the evils of the State.

But above all, by forming our Govern-

ment of a fmall number of perfons, we fhall

prevent any diforder that may take pLce in

it, from ever becoming dangeroudy extcnfive.

Nay more, we Ihall render it capable of in-

eftimable combinations and refources, which

would be utterly impoffible in that Govern-

ment of all, which never can be any thing

but uproar and confufion.

. In Ihort, by exprefsly divefting ourfelves of

a power of which we fhouid, at befl, have

had only an apparent enjoyment, we ihall

be intitled to make conditions for ourfelves

:

we will infift that our liberty be augmented i

we will, above all, referve to ourfelves the

right of watching anii cenfuringthatadmini-

ftration which will have been cftabliftied

only by our own confent. We fhall the

better {it its defeats, becaufe we fnall be

only its Spsitatofs-, we fhall correft them the

Cc %
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better, becaufe we (hall be independent of

The Englifli Conftitmion being founded

upon fuch principles as thofe we havejuft

defcribed, no true compaiifon can be made

between it, and the Governments of any other

Slates; and fince it evidently infures, not

only the liberty, but the genera! fatisfaflion

in all refpedts of thofe who are fubjedt to ir,

in a much greater degree than any other Go*

vernment ever did, this confideration alone

affords fufficient ground to conclude, without

looking farther, that it is alfo much more

likely to be preferved from ruin. ,

And indeed we may obf:rrve the remarka-

ble minner in which it has been maintained

in the mid ft of fuch general commotions as

feemed unavoidably to prepare its deftruc-

tion. It rofe again, we. fee, after the wars

between Henry the Third and his Barons

;

afier tht ufurpation of Henry the Fourth ;

(a) He might have addcd»—As we will not feck to

coiHiter z& nature, but rather to follow it, we fhall be

able to procure ourfelves a mild Legiflation. Let us

rot be without caufe afraid of the powef of one Man :

we (hall have no need either of a Tarpcian rock, or of

a Council of Ten, Having exprefsly al!o)*/ed to the

People a liberty to enquire into the condufl of Govern-

ment, and to endeavour to correal it, we Ihall need

neither StaiC-prifons, nor fcact Informers.
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and after the long and bloody contentions:

between the Houfes of York and Lancafler.

Nay, though totally deftroyed in appearance

after the fall of Charles the Firft, and though

the greateft efforts had been made to cftabliQi

another form of government in its ftead,

yet, no fooner was Charles the Second called

over, than the Conftitution was re-eftablifhed

upon all its ancient foundations.

However, as what has not happened at

one timr, may happen at another, future

Revolutions (events which no form of Go-

vernment can totally prevent) mav perhaps

end in a different manner from that in which

pafl ones have been terminated. New com-

binations may poffibly take place among the

then ruling Powers of the State, of fuch a

nature as to prevent the Conftitution, when

peace Ihall be reftored to the Nation, from fet-

tling again upon its ancient and gciiuine foun-

dations i and it would certainly be a very bold

affertion to decide that both the outward

form, and the true fpirit of the Englifh Go-

vernment, would again be prefcrved from

deftrudtion,. if the fame dangers to which

they have in former times, been expofed,

fliould again happen to take place.

Nay, fuch fatal changes as thofe we men-

tion, may be introduced even in quiet times, or

C c 3
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at leaft", by means in appearance conftitutlonal,

Advantages, for inflance, may be taken by

particu'ar fadions, either of the feeble tem-

per, or of the mifcondud, of fome future

King. Temporary prepoiTefTons of the Peo"

pie may be made ufe of, to make them con-

cur in doing what will prove afterwards the

ruin of their own liberty. Plans of apparent

improvement in the Conftitution, forwarded

by Men who fliall proceed without a due

knowledge of the true principles and founda-

tions of Government, may produce efifeds

quite contrar}' to thofe which were intended,

and in reality prepare its ruin, (a) The

(a) Inftead of looking for the principles of Politics

in their true fources, that is to fay, in the nature of

,the affeflions of Mankind, and of thofe fecret ties

by which they are united together in a ftate of Society,

Men have treated that fcience in the fame manner zs

they did natural Philofophy in 'the times of Ariftotle,

continually recurring to occult caufes and principles,

from which jio ufeful confequence could be drawn.

Thus, in erder to ground particular a/Tertions, they

have much ufed the word ConlH-tution, in a perfoqal

fenfe, tbe Cct/Jlitufion loves, the Confiitutiov ftrbids^

and the like. At other times, they have had reccurfe

to Luxury, in order to explain certain events ; and

at others, to a flill more occult caufe, which they have

called corruption : and abundance of comparifons,

drawn from the human Body, have been alfo ufed for

the fame purpofes. Nor is it oniy the obfcurity of the
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Crown, on the other hand, may, by the ac-

quifition of foreign doniinions, acquire a fatal

independency on the People : and if, with-

out entering into any farther particulars on

this fubject, 1 were required to point out the

principal events which would, if they were

ever to happen, prove immediately the ruin

of the Englilh Government, I would anfwer,

the Engliih Government will be no more,

cither when the Crown fhall become inde-

pendent on the Nation for its fupplies, or

when the Reprefentatives of the People ihall

begin to fhare in the Executive authority, {a)

writings of Politicians, and the impoffibility of ap-

plying their fpeculative Doctrines to pradlical ufes,

that proves that fome peculiar and uncommon difficul-

ties attend the inveftigation of political truths; but the

fingular perplexity which Men in general, even the

ableft, labour under when they attempt to difcufs ab-

flxaft queftions in politics, alfo juftifies this obferva-

tion, and proves that the true firft principles of this

Science, whatever they arc, lie deep in both the hu-

man heart and underftanding.

(«) And if at any time, any dangerous changes were

to take place in the Englifh Conftitution, the perni-

cious tendency of which the People were not able at

flrfl. to difcover, reftriftions on the Liberty of the Prefs,

and on the Power of Juries, will give them firft ia«

formation.

Cc4
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CHAPTER XIX.

Condujim.—A few words on the nature of the,

Divijions that take place in England.

I
Shall conclude this Work with a few

obfervations on the total freedom from

violence \yith which the political debates and

contentions in England are conducted and

terminated, in order both to oive a farther

proof of the foundnefs of the principles on

which the Englifh Government is founded;

and to confute, in general, the opinion of

foreign Writers or Politicians who, mifled by

the apparent heat with which thefc debatcS:

fire fometimes carried on, and the rumours to

which they give occafion, look upon England

as a perpetual fccne of ciyil broils and dif-

fenfions.

In fadV, if we confider, in the firft place,

the conftant tenour of the conduct of the

Parliament, we ihall fee that vvhatever differ-

ent plans the fevcral Orders that compofe it,

may at times purfue, and whatever ufe they

may, in confequence, make of their privi-

Jeges, they never go, with regard to each

pther, beyond the terms, not only of dcr
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cency, but even of that general good under-

ftanding which ought to prevail among them.

Thus the King, though he preferves the

flyle of his Dignity, never addrefles the two

Houfes, but in terms of regard and afFedkion

;

and if at any time he chufes to refufe their

Bills, he only fays that he will confider of

them; which is certainly a gentler exprefr

lion than the word Feio,

The two Houfes on their parr, though very

jealous, each within their own walls, of the

freedom of Speech, are, on the other hand,

extremely careful that that liberty Ihall never

break out into unguarded expreflions with

regard to the perfon of the King. It is even

a conftant rule among them never to mention

him, when they mean to blame the admini-.

flration •, and thofe things which they may

chufe to cenfure, even in the Speeches made

by the King in perfon, and which are plainly

his own adts, are never confidered but as the

faults of his Miniflers, or in general of thofc

who have advifed him.

The two Houfes are alfo equally attentive

to prevent every ftep that may be inconfiflent

with that refpedt which they mutually owe to

one another. The examples of their differ-

ences with cacl> other, are very rare, and were
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for the mort part mere mifunderftandings.

Nay, in order to prevent all fubjed: of alter-

cation, the cullom is, that when one of the

two Houfes refufes to confent to a Bill pre-

fented by the other, no formal declaration is

made of fuch rcfufal; and the Houfe whofe

Bill is rejefted, leari.s its fate only from their

hearing no more of it, or by what the Mem-
bers may be told as private perfons.

In each Houfe, the Members take care,

even in the heat of debate, never- to go be-

yond certain bounds in their manner of fpeak-

ing of each other \ and if they vjrere to offend

in that refi>edt, they would certainly incur the

cenfure of the Houfe. And as reafon has

taught Mankind to refrain, in their v/ars,

from all injuries to each other that have

no tendency to promote the objeft of their

contentions, fo a kind of Law of Nations

(if i may fo exprefs myfelf) has been intro-

duced £mong the perfons who form the

Parliament, and take a part in the de-

bates: they have difcovered that they may
very well be of opjx)ijte parties, and yet,

not hate and ])erfecute one another. Coming

frcfh from debates carried on even with con-

fiderable warmth, they meet without reluc-

tance in the ordinary intercourfe of life j and
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fufpending all hoftilities, they hold every place

out of Parliament, to be neutral ground.

With regard to the generality of the Peo-

ple, as they never arc called upon to come

to a final decifion with refpeft to any public

meafures, or exprefsly to concur in fupport-

ing them, they preferve themfeives flill more

free from party fpirit than their Ffeprefenta-

tives themfeives fometimes.are. Conlidering,

as we have obferved, the affairs of Govern-

ment as only matter of fpeculation, they ne-

ver have occafion to engage in any vehement

contefls among themfeives on that account.

Much lefs do they allow themfeives to take

an aflive and violent part in the differences of

particular fadlions, or the quarrels of private

individuals. And thofe family feuds, thofe

party animofities, thofe viftories and confe-

quent outrages of alternately fuccefsful fac-

tions, in Ihort, all thofe inconveniences which

in fo many other States have conftantly been

the attendants of liberty, and which Authors

tell us we muft fubroit to as the price of it,

are things totally unknown in England.

But are not the Englilli perpetually ma-

king complaints againft the Adminiftration ?

and do they not fpeak and write as if they

were continually expofed to grievances of

every kind ?
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Undoubtedly, I anfvver, in a Society of

Beings fubje«^ to error, diflatisfadions, from

one quarter or other, will necellarily arife

;

and in a free Society, they will be openly ma-

rkifeO.ed by complaints. Befides, as every Man
in England is permitted to give his opinion

upon all fubjects, and as, to watch over the

>\dmimIlFation, and to complain of griev-

ances, is th^ proper duty of the Reprefenta-

tives of the People, complaints muft ne-

ccfTarily be heard in fuch a Government, and

even more frequently, and upon more fub-

jedls, than in any other.

But thofe complaints, it fhould be remem-

bered, are not, in England, the cries of op-

preflion forced at laft to break its filence.

They do not fuppofe hearts deeply wounded,

J^ay, I vviil go farther, they do not even fup-

pofe very determinate fentimenis ; and they are

often nothing more than the firft vent which

Men give to their new^, and yet un fettled con.

ceptions.

The agitation of men*s minds is not there-

fore in England what it would be in other

States ; it is not the fymptom of a profound

and general difconient, and the forerunner of

violent commotions. Forcfeen, regulated, even

hoped for by the Qonllitytion, it animates
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all parts of the State, and is to be con-

fidered only as the beneficial viciffitude of the

feafons. The Power which governs, being

dependant on the Nation, but poffeffing at

the fame time the general affe<5lion of the

Teoplej is often thwarted^ but never endan*

gcred. Like a vigorous Tree which flretches

iis branches far and wide, theHightefl" breatk

puts it in motionj but it acquires and exerts

at every inftant a new degree of force, and

refills the Winds, both by the ftrength and.

elalticity of its fibres, and the depth of its

T-OO'S.

In a word, whatever Revolutions may at

tlm s happen among the perfons who condutft

the public affairs in England, they never oc-

cafion the ihortell ceffation of the power of

the Laws, nor the fmallefl: diminution of the

fecurity of individuals. A Man who ihould

have incurred the enmity of the moft power-

fulMen in the State—what do 1 fay ?—though

he had, like another Fatinius, drawn upon

himfelf the united deteftation of a'l parties,

he might, under the protediion of the Laws,

and by keeping within the bounds prefcribed

by them, continue to fet both his enemies

and the whole Nation at defiance.

The limits prefcribed to this book do not



398 THE CONSTITUTION
allow U3 to enter into any farther particulars

on the lubjed we arc treating here ; but if

we were to make an inquiry into the in^

fluence which the Englifh Government has

on the manners and cuftoms of the People

of England, perhaps we fliould find that,

inftead of infpiring them with any difpofition

to difordcr or anarchy, it produces on them

a quite contrary effeA. As they fee the

higheft Powers in the State conflantly fub-

mit to the Laws, and they receive, them-

felves, fuch a certain protedtion from thefe

laws, whenever they appeal to them, it is

impoflible but they mull infenfibly contract

a deep-rooted attachment and refpedt for

them, which can at no time ceafe to have

fome influence on their aftions. And in

fadl, we fee that even the lower clafs of the

People, in England, notwithftanding the

apparent exceffes into which they are fome-

times hurried, poffefs a fpirit of juftice and

order, fuperior to what is to be obferved in

the fame rank of Men in other Countries.

The extraordinary indulgence which is Ihewn

to accufed pcrfons of every degree, is not

attended with any of thofe pernicious con-

fequences which we might at firft be apt to

fear from it. And it is perhaps to the na-
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ture of the Englifii Government itfelf (how*,

ever remote the caiife may Teem) and to

the fpirit of Juftice it continually and infen^

fibly diffufes throughout all orders of the

People, that we are to attribute the fingular

advantage pofiTefTd by the Englifh Nation,

of employing an incomparably milder mode

of adminiftering Jullice in criminal matters,

than any other Nation, and at the fame time

of affording perhaps fewer inftances of vio-

lence or cruelty.

Another confequence which we might ob-

serve here, as flowing alfo from the princi-

ples of the Englifh Government, is the mo-

derate behaviour of all thofe who are in-

veiled with any branch of public authority.

And if we look at the conduit of all public

Officers in England, from the Minifter of

State, or the Judge, down to the loweft

officers of Juftice, we find a fpirit of for-

bearance and lenity prevailing in EngisSnd,

among all perfons in power, which cannot

but create the greateft furprife in thofe who

have vifited other Countries.

One circumftance more I (hall obferve

here, as peculiar to England, which is the

conftant attention of the Legiflature in pro-

viding for the interefts and welfare of the
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People, and the indulgences fhewn by them

to their very prejudices. Advantages thefe,

which are no doubt the confequence of the

general fpirit which animates the whole

Englifh Government, but are alfo particu-

larly owing to that circumftance peculiar to

it, of having lodged the aftive part of Le-

giflation in the hands of the Reprefentatives

of the Nation, and committed the care of

alleviating the grievances of the People to

perfons who either feel them, or fee them

nearly, and whofe furell path to advance-

ment and glory is to be adlive in finding re-

medies for them.

Not that I mean, however, ' that no abufes

take place in the Englilh Government, and

that all poflible good laws are made in it,

but that there is a conftant tendency in it

both to correct the one, and improve the

other. And that all the laws that are in

being, are certainly executed, whenever ap-

pealed to, is what I look upon as the cha-

radteriftic and undifputed advantage of the

Englifli Conftitution. A Conftitution the

more likely to produce all the effefts we have

mentioned, and to procure in general the

happinefs of the People, in that it has taken

Mankind as they are, and has not cndca-
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Voured to prevent every thing, but to regu-

late every thing. I fhall add, the more dif-

ficult to difcover, becaufe its form was com-

plicated, while its principles were natural

and fimple. Hence it is that the Politicians

of Antiquitj', fenfible of the inconveniences

of the Governments they had opportunities

of knowing, wifhed for the eftabiifhment

of fucli a Government, without much hopes

of ever feeing it effected : («) nay, Tacitus,

the befl Judge of them all, confidered it as

a projed: intirely chimerical. (^I^) Nor was

it becaufe he had not thought of-it, had not

refle{5i:ed on it, that he was of this opinion.

He had fought for fuch a Government, had

had a glimpfe of it, and yet continued to

pronounce it impracticable.

Let us not therefore afcribe to the con-

fined views of Man, to his imperfe6t faga-

citj, the difcovery of this important fecret.

(rt) ** Statuo efle optlme confiitutam Rempublicam
'* q«ae ex tribus generibus illis, regali, Optimo, & po»

•* pulari, modice confufa."

—

Qic.fragm.

{a) '* Cunclas Nadoncs & Urbes, Populus, aut

** Priores, autSinguli, regunt. Deleda ex his & con-

*' (litQta R«ipublic£ forma, laudari facilius, quameve*
*' nire; vel ii evenit, haud diuturna elle poielh"

—

Tac. Ann. L. iv.

Dd
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The world might have grown old, genera*

tions might have fucccedcd generarions, ftill

feeking it in vain. It has been by a fortunate

copjunftion of circumftances, I will add, by

the affiftance of a favourable fituation, that

Liberty has at laft been able to ere6t herfelf

a Temple.

Invoked by every Nation, but of too de-

licate a nature, as it (hould feem, to fubfifl

in Societies formed of fuch imperfcd: beings

as Mankind, (he (hewed, and but juft (hewed,

herfelf, to the Ingenious Nations of antiquity

that inhabited the fouth of Europe. They

were conftantly mifVaken in the form of the

worlhip they paid to her. As they continually

aimed at extending dominion and conqueft

over other Nations, they were no lefs miftakea

in the fpirit of that worfhip ; and though

they continued for ages to pay their devotions

to her, (he •ftill continued, with regard to

them, to be the uyikno'-j.m Goddefs,

Excluded, (ince that time, from thofe places

to which (he had feemed to give a preference,

driven to the extremity of the VVeftern

World, banifhed even out of the Continenr,

fhe has taken refuge in the Atlantic Ocean'.

It is there, that, freed from the danger. of
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external difturbance, and affifted by a happy

pre-arrangement of things, (he has been able

fully todifplay the form that fuited her i and

flie has found fix centuries to have been nc-

ceffary to the completion of her Work*

.Being flitltered, as ic were, within a Cita-

del, (he there reigns over a Nation which

is the better entitled to her favours as it en-

deavours to extend her Empire, and carries

with it, to every part of its dominions, the

blcflings of induftry and equality. Fenced

in on every fide, to ufe the expreflions ot

Chamberlayne, with a wide and deep ditch,

the fea, guarded with flrong outworks, its

Ihips of war, and defended by the courage

of its Seamen, it preferves that important

fecret, that facred fire, which is fo difficult

to be kindled, and which, if it were once

extinguifhed, would perhaps never be lightec}

again. When the World Ihall have again

been laid wafte by Conquerots, it will ftill

continue to (hew Mankind, not only the prin-

ciple that ought to unite them, but what is

of no lefs importance, the form under which

they ought to be united. And the Phi«

Jofopher, when he reflects on what is con-

ftantly the fate of civil Societies amongll
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Men, and obfcrves with concern the numerous

and powerful caufes which fcem, as it were,

unavoidably to conduct them all to a ftate of

incurable political Slavery, takes comfort in

feeing that Libeity has at laft difclofed her

fecret to Mankind, and fecured an Afylum

to hcrfelf.

THE E N D;

' ^
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