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CASES
ARGUED AND DETERMINED 1810.

COURT OF KING'S BENCH,

Hilary Term^

In the Fiftieth Year of U>e Rcimi of Geokge III.

Leeds aminsl Burrows. Wednesday^
J^«. 24th.

'T'HIS was an action on the case on promises. The first where an a-

count of the declaration was framed upon a special agree- greeinent te-

, twecn an
nient, and stated that the plaintiff, being possessed of a certain outgoing and

farm, as tenant to T. W. C, on which farm he had 70 tons of an incoming

hay and a spike-roll, on the 11th of Oct. 1803, in consideration
that the kt-

of the premises, and that the plaintiff, at the defendant's request, ter should

would relinquish to him the hay and spike-roll, and leave the ^"7 / \J'
•same on the farm for his use, the defendant promised to pay former upon

the plaintiff so much money as certain referees should appraise the farm, and
* '' *

_ that the for-

mer should allow to the latter the expense of repairing the gates Knd fences of the fann
;

and that the value of the hay, &c. and of the repairs, should be setdcd by third peiions ;

held that the balance settled to be due to the outgoing tenant for his hay, &:c. after

deducting the value of the repairs, might be recovered by him in a count upon a general

indebitatus assumpsit for goods sold and delivered : having failed upon his count on the

special agreement, for want of including in it that part of the agreement vhich related to

the valuation of the repairs. And nothing being referred to the appraisers except the .ncre

value of the goods and of the repairs, an appraisement stiimp upon the written valuation is

sufficient under the stat. 46 G. 3. c 43., and an award stamp is not necessary.

Vol. XII. B and [ *2 ]



8 CASES i>< HILARY TERM

1810. ^"^^ value tl»e goods at. And then the plnintifF averred that he

did relinquish the hiiy and spike-roll to the defendant and left

Leeds them on the farm for his use; and that the referees valued and

B^'ITro V
''^PPJ'aised the goods, and determined that tlie defendant should

therefore pay to the plaintiff for the same, and for and in consi-

deration of the premises, 184/. 4.?. The second count was upon

a general indebitatus assumpsit lor a certain sum for hay and

farming utensils sold and delivered by the plaintiff to the defen-

dant. The third count was upon a quantum valebant ; and

there was also one upon an account stated, together with other

common money counts.

It appeared at the trial before Lord C. J. Mansfield in

Norfolk, that the plaintiff was the outgoing and the defeiidant

' the incoming tenant of a farm, and that it had been agreed be-

tween thoni that the referees should value the hay and the spike-

roll, for which the defendant v/as to pay, and should also

estimate the value of repairs for gates and fences on the farm,

which the plaintiff was to make good. That by a memorandum
in writing, on an appraisement stamp, that the plaintiff was the

outgoing and the defendant the incoming tenant, and that the

plaintiff at the time of his quitting had a stack of hay and a

spike-roll on the farm, which he ^old and agreed to leave to the

defendant, and the defendant did purchase atid agree to take

at such sum of money as they (the referees) should value and
appraise the same ; statetl that they (the referees) having met
and examined the hay and spike-roll, and considered their value,

did appraise and value the same at 184/. 4s, This was signed

C S ] y)y t|j^ referees, and dated 7th March 1809; a»d on the other

Bid* of the same paper tras written, ** 7ih March, 1809.
" Tlie hay and roll valued at - - - ^ 184 4 O
** To deduct therefrom for repairs of

•' gates and fences ------ 6160
" Dho to Mr. Leeds - 177 8 0:"

and diis t\as also signed by the referees. It was thereupon
objected that it was part of the agreement that the apprabers

ftbonld vaUre the repairs of the gates and fences, and that there

was a variance between the agreement laid and that proved,

'llijs wlytHfiiwa was admiiud by the Chief Justice; and though

the



IN THE Fiftieth Ykar of GEORGE III. J

the plaintiiTs counsel insisted that he was entitled to recover iglO
«ther on the special or the general count, the plaintiff was .

nonsuited. Leeds
Sellon Serjt. (with Frgre Serjt.) moved in the last term to <?,?«"w^

.

set aside the nonsuit, 1st, upon the ground that the plaintiff was

not obliged to set out more of the agreement in the special

count thnn was necessary to entitle him to recover the value of

the goods sold by him to the defendant, as ascertained by the

appraisers, [But on this ground The Court were of opinion

that the plaintiff had failed in proving the special count. They
said it might have been part of the consideration which movetl

the defendant to agree to take the hay and spike-roll at the

valuation of the referees, that they should allow him so much
for the repairs of the ga^s and fences, to be paid by the

plaintiff; and therefoi'e the plaintiff' had stated the considera-

tion for the jigreement on the part of the defendant too shortly.]

He then contended that as the contract was executed, and the

defendant had gotten the hay and spike-roll, the plaintiff' was

entitled to recover on the general count for goods sold and L '*' J

delivered. And on this ground the Court granted a rule nisi.

Peck'well Serjt. now shewed cause, and urged a preliminary

objection, which he had taken at the trial to the evidence given

of the valuation of the plaintiff's goods by the instrument, in

writing, which had a 10s. appraisement stamp [a) instead of

an award stamp, which is of a higher denomination, as he

contended it ought to have had ; the reference including a right

of action for damages done to the estate. \JLe Blanc J. ob-

served that it was only left to the persons, to whom the matter

was referred, to put a value upon the articles which the parties

had already agreed should be paid for: and therefore it seemed

more properly to be a valuation or appraisement than an award,

within the meaning of the stamp acts. But waving this })oiiit

which was not referred to in the Chief Justice's report, the

{a) The Stat. 46 G. 3. c. 43. lays an ad valorem stamp on eveiy piece of

paper, &c. *' upon which any valuation or appraisement, or the amount of

" any valuation or appiaisement of any estate, property, or effects real or

" personal, or of any interest in possession, &c. or contingency in any estate,

" &c. shall be written or set down in figures."

B 2 dciendant's



I CASES IN HILARY TERM

1810. defendant's counsel was asked wliat objection he had tc ul'ge

against the plaintifTs right to recover the value of those goods
Leeds ^n the count on the general indebitatus assumpsit?] To this

RuRROws ^*® answered that, if resort could be had to U in this case, it

would equally avail in every case, however special the contract

as to the mode of payment, after the time arrived when the

payment was agreed to be made. But he contended there was

a distinction in cases of this description, where the payment was

to be made not altogether in money, but partly in doing or

C 5 3 receiving other things; as here the goods were in part to be

paid for by the allowance to be assessed for the repair of the

gates and fences. As it is said in HardCs case (a), that a gene-

ral indebitatus assumpsit will not lie upon a mutual assumpsit

;

and the same principle was admitted in Barbe v. Parke?- (6),

where several other cases are cited to the same effect.

Grose J. (c) said, that he saw no reason why the plaintiff

might not recover on the general count the value of his goods,

which had been sold to the defendant and taken possession of

by him, deducting the value of the repairs which were to be

allowed.

Le Blanc J. The fallacy consists in not considering the

plaintiff's claim as arising for goods sold and delivered to the

defendant, as the fact really is, but in assuming that the claim of

the one party was in consideration of whr.t was to be done on

the part of the other. The plaintiff's claim is founded upon

the sale and delivery of hay and a spike-roli to the defendant

;

. and the agreement between them in effect is no more than this,

that as the plaintiff was indebted to the defendant for something

else, as won as the amount of the defendant's claim was ascer-

tained, it should be taken in part payment of what was to be

paid to the plaintiff for the hay and spike-roll. If it had not

been so agreed to be deducted, it would have been a subject of

set-off; but being agreed to be taken as part payment, it still

leaves a simi due to the plaintiff for goods sold and delivered.

Bayley J. The whole of the plaintiff's demand was fur

[ 6 ] goods sold and delivered ; though he is not entitled to recover

{a) 1 SalL 23. (6) 1 H. BLic, 287.

[c) Lord ElUnborcugh C. J. vas :ib.-?ent.

the



IN THE Fiftieth Year or GEORGE III. 6

the full value of his gootis, because that would be contrary to 1810.
his agreement to allow for the value of the re])airs in part ])ay-

ment: the balance, therefore, is the only tlebt ; but that is Leeds

altogether for goods sold and delivered.
«?«««j;

T> 1 1 1 , >
Burrows.

llulc absolute («).

(a) The plaintiff having recovered a verdict for the balance on the second
trial before Grose J., Pedwell Serjt. moved in Easter term following to enter

H nonsuit, upon the same objection as to the stamp, taken at the trial

;

that the aj^-recment included a reference of a right of action for damages
done to the estate ; which, he urged, was not within any of the words of tlie

appraisement stamp act descriptive of the property to be valued. But Lord
Ellenborough C. J. said, that it was only appointing persons to settle an
account of what was due between the parties f6r the value of the diflijrent

articles. The parties had no contemplation of submitting any differences to

the award of arbitrators, and no such terms ought to be imposed upon them
against Uieir own meaning and the meaning of the stamp acts. The Court
therefore rcfubsd a rule.

Powell against Edmuni>s. iVednnday,
Jan. 24th.

'l^HE plaintiff declared, that on the 14-th oS. April 1806, he Printed con-

vvas entitled to sell timber trees growing in a certain close, 'jl°"i'^ l

&c. and authorised W.^ his auctioneer in that behalf, to sell by growing in a

auction the said timber, subject to certain conditions of sale, by certain close

which it was provided (inter alia) that the timber should be put a^y thing of

up in two lots, and that the purchaser should pay down to the the quantity

;

auctioneer 10/. per cent, in part of his purchase money, and
jerKre'^thit

sign an agreement for the payment of the remainder by the the auc-

25th of March 1807. He then averred that the defendant t|«neerat

, , 1 1 !• 1 •• II' ^he tinic or
* became the purchaser at the sale or lot 1 lor 700/. ana m part s;je war-

ranted a cer-

tain quantity, is not admissible, as varying the written contract.

The same paper containing two different contracts for the purchase of different lots by
different persons, one stamp affixed on tliat part of the paper which contained the contract

of sale with the dcftMufant, and to which the stamp officer's receipt tor one penalty retencd,

is sufHcient to legalize the evidence of such cpntract.

performance [ *7 ]



7 CASES iM HILARY TERM

1810. pfcrforniaticc of the conditions of sale deposited 70/., alid

signed an .'if^reement to fulfil the conditions of sale ; and in

* OWKLL liiither performance of the conditions paid to the plaintiff,

PjdmTnds ^" ^^'^^^ "^ ''^^ ^^^"^ purchase, 529/.
:
but though, after the sale

and after his undertaking, viz. on the 1st Sept. 1807, the de-

fendant, with tlie plaintiffs permission, entered on the said

close, and cut down, converted, and carried away ttie said

timber trees
; yet he did not, on or before, or since, the 25th

oi' March 1807, pay to the plaintiff 101/. the residue of the

700/.

At the tiial, before T/iomson B. at Hereford^ the auctioneer

proved that he was employed by the plaintiff to sell the timber

lor him : that the sale, which had been previously advertised,

took place on the 14th oi April 1806: that written conditions

of sale were then publicly read ; which conditions were pro-

duced by hinj, together with the advertisement to which they

referred, and which merely described the time and place of

sale, and the number and kind of timber trees in eacli lot, say-

ing nothing as to the weight of ihe timber. The defendant

was the iiighest bidder lor lot 1, at 700/., and signed the agree-

ment lor that lot upon the back of the conditions of sale, as

follows: " April 1806— I agree to become the purchaser of

" lot the first, at 700/., and agree to fulfil the conditions of
' sale. A. Edmunds" A 1 (is. i.tamp was impressed on that

part of the paper on which the above agreement was written :

but a little below that was another agreement with another

l)urchaser of lot 2 ; viz. " April 1806.— 1 agree to become the
*' purchaser of lot 2, at ''i.'3.^/. and agree to fulfil the conditions

'* of sale. Ci. Mwichlcij" This last agreement had pencil

[ 8 ] niarks drawn across it, as if for the pur[)06e of striking it out

:

and below both these agreements the following receipt was

written. " Stamp Office, Jtdt/ 1st, 1809. Received of Mr.
** Fesclriss (a) the sum of ten pounds for marking the above
" agreement with a 16a-. btamp. Received at the same time
*' Uk. for the stamp. IV. Fillcington, P. KG." The defen-

dant's counsel objected to the reading of the agreement signed

by the defendant, on the ground that there was upon the same

(«) The plaintiif's agent.

pnjn?!;.



IN THE FuirETH YeAR OF GEORGE III.

POWEJLL
agaifist

paper two distinct agreements by two different purchasers, for 1810.

different lots, and only one penalty paid and one stamp affixed

to the paper : but the learned Judge over-ruled the objection,

considerinfj that the stamp must be taken to belonjgj to that ^"^
" ,.,.*. , , .

,
,* . , Edmunds.

agreement upon whicii it was impressed ; which was that signed

by the defendant. The defendant's counsel then asked the

auctioneer, on Cross-examination, whether when the bidding

amounted to 550/. any conversation took place from him to the

company as to what quantity of timber was contained in the

lot? and this question having been objectetl to on the part of

the plaintiffi the defendant's counsel stated that they proposed

to shew that there was a wai'ranty by the auctioneer, that the

quantity of timber contained in lot 1 would amount to 80 tons.

The plaintiff's counsel still objected to such evidence, there be-

ing no such warranty contained in the written conditions of

sale ; but stated that, if it were neccssarj', they were prepared

to shew that the defendant had carried away the whole timber.

The learned Judge, however, was of opinion, tliat parol evi-

dence of the warranty as to (luantily was inadmissible ; and the

plaintiff had a verdict for 101/. which was the whole balance

remainujg unpaid.

Jervis moved in the last term, and he and Wlglcy were now [ 9 ]

heard in support of a rule, to set aside the verdict, and either

to enter a nonsuit upon the fii'st objection, if the evidence of

the contract had been improperly leceived for want of a stamp
j

or to have a new trial, if the parol evidence of the M^arranty

made by the auctioneer at the time of the sale had been impro-

perly rejected. On the fii'st point they contendctl that the

titamped paper, having two distinct agreements written upon it,

ought to have had two stamps ; it being uncertain to which

ot" the two agreemcMits the single stamp now upon the paper

related; and that it, might thus be inatie to serve the purpose

-of either : that the part of the paper on which the stnmp was

iinpr42s6cd, and oji wh'eh the agreement in question was written,

could not make any difference. And they citeil Ilex v. Reeks

(rt), wh'jre in a trial at bar on an information in nature of quo

warranto, to prove the admission of tlie defendant into the

{a) i LcL Key. \ 'iXo, r.nd Z SSra. 716.

office
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jyiO. <*ffice of burgess, a paper was produced containing the adniis-

• sions of liini and four other burgesses, having only one stamp ;

Powell ^nd though four other pieces of paper, each duly stamped, con-

Eo^fuNDS t'^"''"n ^^^^ admissions of those four other burgesses, were pro-

duced, yet the Court rejected the evidence, on the ground that

they could not apply the single stamp on the first paper to the

defendant more than to either of the other persons named in

the same paper. The defendant's name was not indeed the

first of the five on the paper ; but the Court do not appear to

liave decided the case on that distinction; and indeed it seems

to have been done away by shewing the admissions of the others

on separate papers properly stamped. And in Gilbijy. hocJcifer

(rt), it was held that two or more defendants in different actions

[ iO ] could not be held to bail on one affidavit, as being a fraud on

the stamp laws. In support of the second objection, they ob-

served that the parol evidence offered did not go to contradict

the written conditions of "^ale, which were silent as to the

quantity of timber contained in each lot : it went merely to

supply that defect; and was therefore distinguishable from

Gimnis v. Erhart (Z»), which was relied on by the plaintiff's

counsel as in point against the reception of the evidence at

the trial. [Lord Ellenborough C. J. said it was the same thing

in effect, if the parol evidence went to introduce a new term

into tlie written agreement : and he referred to Meres v. AnselL

(c), where the same distinction was urged and over-ruled.]

The parol evidence there oifered went to extend the written

agreement to another subject matter, to include the sale of

grass of another meadow besides the one mentioned in the

agreement. [Lord Ellenborough. Does it not materially vary

the contract, if it make that a contract for the sale of a definite

(juanlity of timber which before was indefinite ?] It is not

inconsistent with iheconditions of sale.

DauKcey and Abbott, in answer to the first objection, refer-

red the Court to the inspection of the stamped paper, which

shewed that the stamp was affixed on the agreement in question,

and to which the receipt of the proper officer for the penalty in

terms referred. In answer to the second, they relied on Gimnis

(.i) Dousl' -IT. {b) H. Blttc. ::s3. [c) H'iU. 213.

V. Eiharf^
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\. Erhai% and Jenkinsoii y. Pepi/s {a)f in the Exchequer; m 1810.

which latter, parol evidence of *what the auctioneer said at

the time of the sale of an estate, in order to explain an article
"owell

as to the woods, which was thought to be ambiguous, was Edmunds.
rejected. [*11 ]

Lord Ellexbouough C. J. There is no doubt that the

parol evidence was properly rejected in this action. The pur-

chaser ought to have had it reduced into writing at the time, if

the representation then made as to the quantity swayed him to

bid for the lot. If the parol evidence were admissible in this

case, I know of no instance where a party may not by pai'ol

testimony superadd any term to a written agreement ; which

would be setting aside all written contracts and rendering them

of no effect. There is no doubt that the warranty as to the

quantity of timber would vary the agreement contained in the

written conditions of sale. The only question which could be

made is, whether if by a collateral representation a party be

induced to enter into a written agreement different from such

representation, he may not have an action on the case for the

fraud practised to lay asleep his prudence. It is not necessary,

however, to discuss that at present.

The other Judges agreed with his Lordship on this point:

and all the Court concurred also in over-ruhng the other objec-

tion with respect to the stamp.

Rule discharged [b),

{a) Cited in the Marquis To<wnsend v, Stangroom, 9 Fes. Juh. 330. In

courts of equity the evidence is admissible in opposition to a bill for 4
specific perlbrniance, or on the grounds of mistake, surprize, or fraud,

(l>) Vide Higghison v? dowej, 15 Fa. jm, 51G,
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Tharsdup BuowNE, D.D. aga'uist Renouard, Clerk.
Jan. 8501.

Conusance of rT'^HE plaintiff'sued out a writ of latitat against the defendant
a pica ot X to answer him in a plea of trespass, which m rit was tested
trespass sued ^

against a re- on the 6th of Noc^ 50 Geo. 3. returnable on nedncsday next
sulent njem- ^f^^j. tjjg morrow of St. Martin^ being the 15th of Nw. and

University of ^as served on the 11th of the same mouth. Whereupon cer-

Cambridge,
for a cause

of action verified by affidavit to have arisen within the town and suburbs of Camhrid^tt

over whrcli the university court has jurisdiction, was allowed upon the claim of the vice

chancellor on behalf of the chancellor, masters, and scholars of the university, entered

on the roll in due form setting out their jurisdiction, under charters confirmed by act of

parHament, and averring the cause of action to have arisen within such >urisdiction.

Though it was objected,

1st, That the claim of conusance was stated on the roll to be made by tlie attorney of

the V. C, when the power which constituted the person attorney was executed by the

V. C., as V. C. and deputy of the chancellor, masters, and scholars of the U. ; and there-

fore that the claim oueht to have been made by the attorney in their names. But it suffi-

ciently appeared that he was attorney for the V. C. claiming ex officio.

2dly, That die claim was preferred too early, upon the mere issuing of the writ of'

Lititat against the privileged member to answer in a plea of trespass, before declaiation

;

by which it could not appeai , where the cause of action arose, and consequently that it

arose zvit/iin the town and suburbs of Cambridge to which the jurisdiction of the university

court in personal actions is confined : and that it was not sufficient to supply th;it fact by
artidavit. But held that it was the usual course to supjwrt claims of conusance by affidavits

verifying the necessary facts, which it was competent to the plaintiff to deny in the same
mode ; and that the difficulty was not greater before than after declaration ; and the sooner
the claim, if well founded, was prefl^rred, the better for the plaintiff.

3dly, That if the claim mij^ht be preferred upon the latitat before declaration, then it

ought to be preferred /« the first instance after the return of the latitat, namely, upon the

day of appearance gtven by the rule of Court, /. e. in eight days. But held that the first

instance after the return-day of the writ, which is the first step of the plaintiff entered on
the iccord, continued till the declaration filed, whicli is the next step taken by the plaintitt

on the record ; within which time tlie claim was made.

-ithly, T!iat it appeared by the roll on which the power of attorney to claim the con-
usance, and tlie claim itself, were entered, that the claim was made on the return-day of the

writ, /. c. the 1 5tli of Nov-, before the power of attorney to claim it was executed, v/liich

bore date on the 27th. But the Court took notice that tlie claim was in fact made on the

28th in the letter missive and smniiicatory of the V. C. to them ; although in making up
the roll it was entered by their officer as on the return-day of the writ by rcLition, no sub-

sequent day in court being then given on the record.

5lh\y, That taking the letter missive and significatory of the V. C. to be the original

and proper claim of conusance, it was defective in not alleging that the cause of action
arose within the jurisdiction ; and that this could not be supi)lied by the formal entry
of the claim on the roll made by the officer of the court, in which that avernicnt is

made frcm the affidavit. But held that such averment made in the fbinial entry of
the claim on the roll, vcriliej by affidiivit, of which the Court would take notice, was
sufficient.

tain
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tain affidavits were made, one by the defendant, which was 1810.

fworn on the 28th of Nov., stating the service of the process

on him; that he had * been for three years past and now is a JjROWNE

constant resident member in the university of Canibridge, a j^^jjouard
master of arts, and fellow of Sidney Sussex college. That the r*13 "I

courts of the chancellor of the university are regularly holden

therein, for the trial of all causes within its jurisdiction; that

he was liable to answer the plaintiff there ; and that the cause

of action, if any, arose within the liberty of the university, viz.,

within the town and suburbs of the town of Cambridge. There

were other affidavits by Mr. Pcmberton, register of the univer-

sit}', verifying the matriculation of the plaintiff in 1782, now
inaster of Christs college, and of the defendant in 1798; and

certificates of such matriculations under the hand and seal of

Dr. Milncr, vice-chancellor of the university, were also verified

by affidavit ; the seal being verified to be the seal of office be-

longing to him as V. C. And Mr. Pemberton also attested

that Dr. Milncr the V. C. affixed the seal of the office of the v

chancellor of the university to the deed-poll thereto annexed,

dated the 28th of Nov. 1809, and addressed to the Rt. Hon.

Ed'voard Lord EUenborough, Ld. C. J. &c. and the rest of the

justices <jf this court, purporting to be a claim of conusance of

the above cause ; viz.

The (a) Rev. Isaac Milncr, D. D. vice-chancellor, &c. to

the Right Hon. Edvfard Lord Ellenboroiis:h, &c. grcetiuij

—

Whereas by Hie special grace and favour of the ancestors and

predecessors of our sovereign lord the now king, it is granted

to the said university, and also by act of parliament confirmed

and enacted, that the chancellor, masters, and scholars, and their

deputies, should have conusance before themselves of all per-

sonal pleas, as well of debts, accounts, and all other contracts

whatsoever and injuries, as of trespasses against the peace, and C ^"^
]l

of al! misprisions xvif/iin the ioiisn of Cambridge and its suburbs,

liiayhem and felony only excepted, whejc any master and scholar

or servitor, or common minister oi the said university, should

be one of the parties; and that all and singular such like pleas

and trespasses aforesaid, the chancellor and scholars, and their

deputies and their successors, should hear, hold, and finally de-

termine wheresoever within the town and suburbs of the same

(tt) Th: full substance only of thi:; document, v.hidi was uot the fbimal

clHun of conusanct cntcicd on the roll-, is ht:i"e sLitcci.

town.
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1810. town, as tliey should think fit, and execution thereof should make
according to their laws and customs aforetime used, &c. And

Br:>wnb ti,at tin; justices, 8tc. (the courts at Wcstminslcr, &c.) should

Reno'uaiu)
^^^^ conusiince of all the aforesaid kinds of pleas, and that

no justice, Sec. should inlQrmeddle concerning the said pleas,

nor put the party to a^iswcr before them, but that that party

beforeihe said chancellor and his successors or their deputies

there should only be acquitted or punished in form aforesaid,

and not elsewhere or otherwise; and that all and singular writs

in such like pleas and trespasses made contrary to the queen's

{Elizabeths) grant should be by law null. And whereas an

action hath lately, as is alleged, been commenced in his ma-

jesty's said court of K. B. against the Rev. G. C. R- (the

defendant), fellow of S. S. college, &c. M. A,. &c. at the suit

of T. B. (the plaintiff), D. D., and the said G. C. R. hath

been served with a wvit of latitat issued out of the said court at

the suit of the said '/'. B. and therein returnable, 8fc. against

the form of the privilege aforesaid; we certify and signify to

you, that the said G. C. R. before and at the time of suing,

sunmioning, and impleading aforesaid, was fellow of S. S. col-

lege aforesaid, and x'esident within the same, and registered in

[ 15 ^ the book of matriculation qf the said university, and stiU is a

resident member of the university. Therefore we pray you,

that by virtue of the privileges to us in this behalf granted,

confirmed, and enacted, as soon as you shall have inspected these

our letters significatory and claim, you will be pleased to sus-

pend all further process and execution thereof against the said

G. C. R.y and him from your court freely to dismiss without

any expense ; and that you will be pleased to remit the conu-

sance and final decision of the said action, &c. to us, according

to the form and effect of the privileges aToresaid ; by virtue of

which said jirivilegcs him the said G. C. 11. for a person privi-

leged and of tlie jurisdiction of the university aforesaid, and

the conusance and final determination of the action aforcsiiid,

we challenge and claim by these presents. Dated under the

seal of the office of the chancellor of the university of Cam-

b7ul<j;c the C8lh of Nov. jO G. 3. (Signed Isaac Milna-y

vice-chancellor.) (L. S.)

The allidavit also verified the signing and scaling o)i the Q.lth

of Nov. 1809, of a power of attorney (which was ejitered on

the roll), from Dr. Milnat us V. C. locuiw teiicns and deputy

et
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oF the chancellor, masters, and scholars of the university, ap-

pointing W. W. Atkinson and C. Peviherton, and either of them,

iheir attoruies and attorney, to claim and defend the liberties

tind privileges of the university in the said action.

The roll on which this proceeding was entered was among

the pleas of Mich. 50 G. 3. and first set out the said letter of

attorney, dated the 27th of Nov. ; and next the latitat, return-

able on the 15th- of Nov.', and then it proceeds—On which

day, i. o. on the 15th of AW. in this same term, before our

Lord the King at W. comes the said T. B. by E. R. his attor-

ney, and offers himself against the said G. C. R. in the plea

aforesaid, and the said G. C. R. also comes by TV. W. A. his

attorney. And thereupon also cometh into court the Rev. J.

Milnet; D. D. vice-chancellor of the university of Cambridge^

and locum tencns or deputy of the Most Noble A. H. Fitzroy

Duke of Grafton^ the now chancellor of the said university, and

the masters and scholars of the said university, by W. W. A. his

attorney above-named, to ask and claim, prosecute and defend

all and singular the liberties and privileges of him the said V. C.

and locum tcnens or deputy; and thereupon the said V. C. and

locum tcnens or deputy prays his liberty, i. e. to have conusance

of the plea aforesaid before the said chancellor, masters, and

scholars, or their locum tenens for the time being, to be held at

Cambridge^ because he says, &c. And so he proceeds to set

out the letters patent of the 3d of Queen JLlizahethi as stated in

substance in the letter significatory of the V. C confirmed by

the stat. 13 TJiz. c. 29. and fnrther stating, as before, the

matriculation and residence of the defendant in the iniiversity

before and at the time of the writ sued out against him, and

that the causes of action, if any, arose laifhin the liberties of the

university, i. e. within the toxtin and suburbs of Cambridge

;

concluding with claiming conusance of the cause as in the said

" letter ; and proffering to the Court the letters patent of Queen
Elizabeth, and the exemplification of the act of confirmation.

The rule, calling upon the plaintiff to shew cause why tliis

claim of conusance should not be allowed, was drawn up on

reading the said claim of conusance and the several aflidavits

and docunients above-mentioned, together with the letters pa-

tent of Queen Elizabeth, and the exemplicalion of the act

confirming them.

Mairyat

1810.

^
Browne
against

Renouard

[ 16 ]
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1810.

Browne
agMtfUt

Rknouard
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Marnjat and Abbott now opposed the rule, and objected

that this claim of conusance was neither made in due form nor

in due time (a). 1st, The power of attorney to claim the con-

usance, which is necessarily entered on the record, is executed

by the V. C. as deputy, and in the name of the cliancellor, mas-

ters, and scholars of the university in their corporate character

;

but the claim of conusance is made by the attorney of the vice-

chancellor only ; for it is said,—" and thereupon also comcth

into court the Rev. J. M. «§r. V. C. SfC. by W. \Y. A. his

attorney," 8cc. It might Have been different if the V. C. had

come into court in person, for then he might have been said to

come in his repi'esentative character as deputy of the chancellor,

masters, and scholars. The claim of conusance therefore, and

the autlioiity on wliicli it is made, arc not consistent witli each

other.

As to this objection, it was stated c contra, that this was tlic

common form in wliich the claim of conusance had always been

made. That the seal affixed to tlic instruments was that used

by the V. C, and not the university seal. And the Court were

satisfied that the V. C. must be considered as acting tliroughout

ex oflBcio on the part of the university whose oflicer he is.

2dly, It was objected, that the claim of conusance was en-

tered on tlv3 record on the return-day of tlie writ, which was

the 13th oi Nov.\ whereas the power of attorney, by virtue of

which it was made, was not executed till 12 days afterwards,

namely, on the 27th of tlie same month. [Lord Ellenborough

C. J. The claim is in fact made on the 28th of Nov., as ap-

pears by the letter addressed to us by the V. C. bearing that date.

Then because in making up the roll it is entered by our officer

under the date of the 15th, by relation to the last return-<lay of

the writ; can we take advantage of that, to reject the claim?]

Then supposing it not entered till die 28th, it would come too

late : for all claims of conusance, being analogous to pleas to

the jurisdiction of the court, the party must come on tbe firs^

day given by the court; and supposiug die claim was proj^erly

made in this case, bcibre the cause of action appears by tlve de-

claration, (which raises anodicr objection to the claim,) the cluiui

ought to have been made on the 8th day after the return of the

{a) Vide Lcaslngh/ v. Smith, i Hlh. 406.

writ.
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writ, wliich is the day of ap]x?urance for the defendant. [Lord 1810.

EUenbormifrh C. J. What intermediate step has been taken in

the cause between the return-day of the writ, and the day when i>RowNE

the claim was in fact made ? Is there any continuance entered Renouabd
on the record ?] No step appears by the record to have been

taken in the mean time, because the day of apj^earance is not

entered on the record ; but the Court will take notice of its own
rules of practice, by which the defendant must appear within

eiglu days after tlic return of tlie writ in this case. The rule

laid down in Rex v. Agar [a) is, that conusance must be claim-

ed in the first instance : what shall be considered as the first

instance must be regulated by the nature of the case. [Lord

Eiiehborough C. J. Is not the declaration the next step which

the plaintilF takes by his own act after the return of the writ ?

Here then the university, having come before the declaration

filed, may be said to have come in the first instance.] Lord

Mansfield in tliat case said, " the return of the original writ in

trespass, where place is named, or on a praecipe quod reddat

where land is demanded, may be the jfrs^ instance ; because in

those cases the vcrit tells where the cause of action arises: but f ly ]

in debt or detinue it is otherwise ; for it is not known wliere the

contract or obligation was made ; and therefore till the plaintiff

lias counledf the claims need not to be made." " But if a reple-

vin were sued against the lord of the franchise himsellj there the

lord's claim would come too late after the count ; because he
must know where the taking was made ; and by not demanding
his privilege on the writ, he gives the court seisin of the cause

;

for the lord must use no delay." Now here tlie university of

Cambridge, not having conusance, as the university of Oxford
has, of all personal actions throughout England in which any of

its members are sued ; but their jurisdiction being confined to

personal actions arising \i^ithin the tcrjcn of Cambridge and its

mbui'bs ; until the plaintiff in the action has declared it cannot

be told whether or not the cause of action has arisen within the

jurisdiction of the university. The objection therefore is two-

li>ld; either the university mi"ht have come in and claimed con-

usance upon the writ, in which case they were too late ; or tliey

ought (which appears to be the weightier objection) to have

{a) 5 Bmr. '2823.

waited
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1810.

Browne
against

walled till ihe plaintiff declared, before which time it cannot be

ascertained that they are entitled to claim conusance at all. As
with respect to pleas in abatement, it is laid down in 1 Com,

Renouard ^^S' Abatement, H. 24. :
" In a real or personal writ, where

no certainty is contained, it is no plea, that there is another ac-

tion for the same cause, until a plaint or declaration made upon

record, which reduces the generality of the writ to a certainty,

from whence it may appear to the Court to be the same cause,"

&c. All the cases but one have been where the claim of con-

usance was made after declaration or indictment ; and ^^ood'

C 20 3 cock V. Brooke (a), where the claim was made upon the writ,

was a claim by the university of Ojcford. And in Wild v. Vil-

liers{b)y where an action had been brought in the court of the

Bishop of Ely^ and after declaration there, the cause was re-

moved into B. R. ; on which there was an immediate claim of

conusance ; Lord Holt said, that before such claim could be

made there must be a new declaration in this court. [Lord

J^Uenboi-otigh C. J. It would still come to be ascertained upon

affidavit even after the declaration filed ; and therefore the plain-

tiff ought to be prepared to deny that now by affidavit which the

V. C. avers in his claim of conusance, and which the defendant

verifies by affidavit, that the cause of action arose within the

jurisdiction. Bayley J. It is more advantageous to the parties

to have the claim made as early as possible, because, if well

founded, it saves expense to have it so,] 'I'he claim of con-

usance actually made is contained in the letter addressed by the

V. C. to the Judges of this court ; who afterwards direct their

officer to record that claim and tlie warrant of attorney of the

person making it. It is the same as if the V. C. himself had

pleaded the claim in the nature of a plea to the jurisdiction

upon the record. If therefore the claim itself be informal, it

cannot be supplied by affidavit that the cause of action arose

within the town and suburbs of Cambridge. And though the

claim, as entered on the roll by the officer of the court, states,

in conformity with the fact sworn in the affidavits, that the cause

of action arose within the jurisdiction, yet that mads no part of

the claim itself; and if that had been entered as made, the

plaintiff might have demurred to it.

{a) Cas. temp. Haril^^: 24].

(A) Comb. 3 1 9.

The
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The Attorney-General, Lens Serjt. anxl Dampier, with re-

spect to the latter objection (the only one which seemed in the

first instance to press upon the Court), observed, that this was

brought forward, as claims of conusance usually are, upon affi-

davit, as well as by the statement on the record, and therefore it

wag competent to the Plaintiff to have denied any of the facts

stated in those affidavits which were necessary to substantiate the

claim. The letter significatory, addressed by the V. C. to the

Judges, is not the formal claim of conusance set out on the re-

cord, but, as in actions tlje original writ states the nature of

that claim generally which is afterwards detailed in the decla-

ration, so the letter significatory is merely introductory of the

claim of conusance which is afterwards stated on the record

more formally and in detail from that document, together with

the affidavits verifying the material facts of the case in judgment.

The record here states the coming into court of the V. C. as

deputy of the chancellor, masters, and scholars of the university,

by his attorney, to claim and defend the privileges, Sec, and

then it restates the substance of the letter significatory, together

with the proper facts necessary to found the claim of conusance;

and, amongst others, that the cause of action, if any, arose

within the liberties of the university.

The Court expressed themselves entirely satisfied upon this as

well as upon the other points, to which answers had already

been given by the Lord Chief Justice. And his Lordship far-

ther observed, with respect to the objection, that the claim

was not preferred in the first instance; that the return cf the

writ is the first step upon the record, and the interval from that

time till some other step be taken on the record may all be

deemed a continuing first instance : so that the claim of con-

usance, having been in fact made before any other step after the

return-day of the writ was taken upon the record, may be said

to have been preferred in the first instance upon the return of

the writ : therefore let the claim be allowed.

1810.

BllOWNE
against

Renouard

C 22 ]

Vol. Xn. Tlle
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1810.

Thursday^

Jan. 25t}i.
The King against Ashwell.

A charter giv

ing

of electing an
alderman to

the mayor
and burgesses

at large,

,

from them-
selves, a by-
law, stated to

be made in

1577 by the

then mayor

barter giv- rpj^jg
^,jjg j^^ information in nature of quo warranto, calling

the right I
, . , i • i j i

" on the detendant to shew by what authority he used and

exercised the office of one of the aldermen of the town of

Nottingham. To this he pleaded, that the town of Notting-

ham was from time immemorial an ancient town, and that the

burgesses thereof, at the time of granting the charter of Hen,

6., after mentioned, were immemorially a body corporate, and

that during all that time there had been and now were an inde-

finite number of burgesses of the town. That Hen. 6., by his

and burgesses, charter of the 27th year of his reign, confirmed to the burgesses
but not

to be a corporation, by name of the mayor and burgesses of the
now extant tn ^ 711 iit ^i

town of Nottingham ; and that the then burgesses 01 the town

and their successors should for ever after have, in the place of

two bailiffs of the town, two sheriffs, to be chosen from them-

selves, in the form therein mentioned. He further granted to

the said burgesses and their successors, that the same burgesses

and their heirs might from time to time elect Jiom themselves

seven aldermen, for life, of whom one to be mayor : and that

on the death, departure, * or amotion of any alderman, the mayor

and burgesses for the time being should elect one other burgess

from themselves into the oflice of alderman ; and that the alder-

men should be justices of the peace within the same town, &C.;

It then stated the acceptance of that charter, and that after such

acceptance, viz. on the 1st of Majj 1^77, the then mayor and

burgesses duly made a certain reasonable by-law not iioxso eX"

tant in "-sritiiig, for the avoiding popular confusion and tumult

in the election of aldermen, whereby it was ordained, that upon

ivriting,

whereby the

light of elect-

ing was re-

strained to
** the mayor
and certam
of the bur-

gesses of the

town, viz. the

Recorder,

aldermen,

coroners,

common
councilmen,

and such of

the burgesses

of the said

town as had
served or did

serve the

orticeotcham-

berlain or

sheriff of the

said town, and called the livery or cloathlng burgesses for the time being, or so many of
them as should b: duly assembled together for that purpose, whereof the mayor to be one, or
the major part of them," was held to be a reasonable and valid by-law. But every by-law
may be repealed by the same body which made it. And the office of" chamberlain of the to^vn,.

as stated in such by-law, was taken to be a corporate office as well as the other offices, the
serving of wiiich was made the qualification of the electing burgesses.

\:^ro ] the
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the death, departure, or amotion of any of the aldermen, " the 1810.

mayor and certain of the burgesses of the said town, viz. the ^

recorder, aldermen, coroners, common councilmen, and such 1 he King

of the burgesses of the said town as had served or did serve the
ji^l^^^^lj^^

office of chamberlain or sheriff of the said town, and called the

livery or cloathing burgesses for the time being, or so many of

them as should be duly assembled together for that purpose,

whereof the mayor for the time being to be one, or the major

part of them, by themselves, and without the coi¥3urrence and

assistance of the rest of the burgesses, should for ever there-

after elect one other burgess from the other burgesses of the

said town to be one of the aldermen, in the place of the alderman

so dying, &c. as to them from time to time seemed fit and con-

venient :" to which said by-law the mayor and burgesses for the

time being, from the time of the making thereof hitherto, have

consented and conformed themselves, and the same is now in

full force and unrepealed. That since the making of the said

by-law, the mayor, recorder, aldermen, the coroner, common
councilmen, and such other of the burgesses as had served or

did serve the office of chamberlain or sheriff of the said town,

and called the livery or cloathing burgesses for the time being,-

or so many of them as were duly assembled together for that

purpose, whereof the mayor to be one, or the major part of
[ 24 1

them, have been used and accustomed to elect, and still of

right ought to elect an alderman, in the stead of any who hath

died, &c. ; mthout the concurrence or consent of the rest of the

burgesses. The plea then stated, that after the making of that

by-law, viz. on the 16th of Sept. 1802, the then mayor, certain

of the then aldermen, common councilmen, and certain other

then burgesses of the town who had served or did then serve the

office of sheriff or chamberlain of the said town, and called

the livery or cloathing burgesses of the said town of N. were

in due manner assembled together at the common hall to nomi-

nate and elect an alderman of the said town, in the place of T,

C. an alderman deceased : and so the plea proceeded to state

an election of the defendant, being one of the burgesses, by the

major part of the persons so assembled, to fill the vacant place

of alderman. / .

The replication took several issues: 1. That the mayor and

burgesses of the town did not make such by-law. 2. That the

C 2 mayor
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1810. mayor and the other persons named in the defendant's plea were
—-— not in due manner assembled in order to elect an alderman in

The Kino rnanner and form as in the plea alleged. 3. That the major

/sav/FLL. P^'"^ °^ ^^^^ ^^^^ mayor, &c. did not elect the defendant. And
a suggestion having been entered on the roll, that an impartial

trial could not be had by a jury of the town and county, or of

the county of Nottingham, the venire was awarded into the

county of Leicester., as next adjoining to the county o{ Notting-

ham : and a verdict having been found for the defendant on

these issues, before Le Blanc J. at Leicester, a rule was ob-

tained, calling on the defendant to shew cause why judgment

of ouster should not be entered against him, notwithstanding

such verdict ; founded upon an objection that the by-law stated

[ 25 3 in the defendant's plea was an unreasonable and therefore aa

invalid by-law, as taking the right of election of aldermen from

the burgesses at large, and confining it to a select body, which

did not even require the attendance of the majority of the

integral parts of the corporation to constitute the elective

assembly.

I^ns Serjt., Balguxj, Header, Llolroj/d^ Scarlett, and Bal-

guy jun. opposed the rule, and maintained the validity of the

by-law. The election of an alderman was given by the charter

to mayor and burgesses generally, which is their name of incor-

poration, without pointing out any specific mode of election; in

which case it was long ago settled, in the case of corporations (a),

• followed by other cases (6), that the body at large might

make a by-law, restraining the number of electors, though not

of the eligible ; sucii a by-law being calculated to avoid popu-

lar disorder and confusion. The general principle was recog-

nized in The King v. Spencer {c) ; though there the restraining

by-law was held bad, as not having been made by the body at

large, but by a select body, which thereby attempted to restrain

the rights of the body at large. This by-law, however, is ar-

gued to be unreasonable, and therefore bad, because by pcssi-

bility, it is said, an election of an alderman may be made by
the ipayor and one burgess; but that consequence might also

a) 4 lUp. 77. L
(A) yi(kJtrn.Cfnt.'J73. Rex v. Tomlyn, Rep. temp. Hard=iv. 316, and

other cases cited in the margin of 3 Burr., 1 833, Rex v. Spencer,

. Cc) 11. 1827.

linj^pcn
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happen if the right of election were in the body at large ; there- 1810.

fore the objection proves too much. And such an extreme case ;;- •

of inconvenience, admitting the greater probability of it, in ^^^^ Kino

proportion as the number of electors is reduced, would be felt
A.siiiwj

less than if a large definite number were required to attend,

when some by staying away might defeat the election, at least

for a time. In all cases, hovvcvcr, it must be presumed, that [ 2(i ]

the electors will do their duty by giving their attendance; and in

case of default they may be compelled to do so by mandamus.

The same thing in effect takes place in most large bodies, by

their own regulations. In the House of Lords 3, and in the

House of Commons 40, members are sufficient to constitute a

House for the high function of legislation. It is the same in

most other bodies. And the practical convenience of the thing

is found to outweigh any theoretical disadvantage. There can-

not therefore be any thing intrinsically unreasonable in a by-law

made by the body at large to whom the power of election was

originally given, restraining that power to a certain description

of themselves ; when the same thing may in effect be done in

each instance by the voluntary absence of members. In Rex r.

Hot/te, which was the case of a prescriptive corporation, evi-

dence df an ancient usage for the election of a capital burgess

by the major part existing of a definite body, though less than

the majority of the whole number when complete, was held to

be evidence of a charter empowering such an election ; which •

could not have been presumed, if such a provision were in itself

imreasonable. But if a charter require an election to be made
by a definite body, then according to li. v. Bcllringer (a), R.

v. Miller (i), and R, v. Morris (c), a majority of the entire

number must meet, in order to constitute an elective assembly :

and it is upon a misapplication of the principle of those cases

that the objection to the by-law in question is founded, which

only narrows the right of election given originally to an inde-

finite popular body.

The Attor?iei/-Gcneral, Clarice, IX'u/rell, Dampler, and [ ~7 ]

Copley, contra. It does not follow that a by-law restraining

the right of electors, as given to them by one charter, may not

be unreasonable and tliercfore void, because the same provision

(«) 4 Term R(:>. Slo. {b) 6 Term Rc;^: -263. (c) -1 East, 17.

may
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18 JO. may be found in other charters, or may be presumed to have—~ been originally granted by evidence of ancient usage in the case
Ihe KiMJ

jjf j^ prescriptive corporation; because the grantees must accept

AsHMELL. ^^ reject the grant in the terms in which the crown chooses to

make it. Here the body at large, by the terms of the charter,

had the power of electing their own magistrates, and they exer-

cised it : then a by-law, which may have been passed by a small

majority of the existing body, abrogating the rights of the rest,

and of their successors, and transferring the power of election

to a select number, is in the very nature of it unreasonable, as

being destructive of the general right granted by the charter.

And though the most popular rights of election may come to

be exercised in fact by comparatively small numbers ;
yet there

is a wide difference whether that happen by the choice of the

individuals not attending, or by involuntary exclusion. The un-

reasonableness of the by-law, therefore, consists in the disfran-

chisement, as it may be deemed, of all those who are thus

excluded, against or without their individual consent, from the

exercise of that elective franchise which the charter gives them:

and this is not compensated by transferring the privilege from

the body at large to a select body, however reasonable such a

confined privilege might have been deemed in the charter itself.

Then if this restriction were not legal in its commencement, no

antiquity can give it sti-ength. In Gineoei'''% case (a), Lord

r,28 ] Kenyan reserved giving any opinion as to the legality of a by-

law to restrain the number of electors: and there, as well as in

Spencer's, case, all the Court agreed that a corporation could not

make a by-law contrary to their constitution.

They also objected that, as in Spencer's case (i), it was held

that a by-law could not impose another qualification, such as

that of having served parish offices, upon the character of cor-

porator, as given generally by the charter, for the purpose of

exei'cising the elective franchise; so here the by-law was bad by

requiring, as one of the qualifications for the select body, the

having served or serving the office o'i chambaiaiji ; when it did

not appear that that was a corporate office, nor did it appear

what was meant by " cloathing burgesses," or liow they were

appointed.

{a) 6 TiT.n Rep. 735. {b) 3 Burr. lS27-~28,

Lord
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Lord Ellenborough C. J. We are called upon to pro- IS 10.

nounce this by-law to be void, as unreasonable, because it re-

strains the right of electing aldermen to a select body, which "^ iving
.

J
'

, w^atnst
before was possessed and exercised by the body at large ; and Ashwill,
therefore it is argued, that it affords a greater chance than before

of the entire non-attendance of the electors, or at least that

there needs only the attendance of the mayor and one other, or

perhaps two other Uurgesses, in order to constitute a good elec-

tion under it, and that the chance of so small an attendance is

greater under the restricted power of election given by the by-

law, than under the extended right conferred by the charter.

But in order to avoid a by-law upon the ground of its being un-

reasonable because of some inconvenience that may result from [ 29 }
it, it should appear to be Sipj'ohahle inconvenience : for one can

hardly predicate of any law, that some possible inconvenience

may not result from it : but is it likely to happen ? Now this

by-law has existed for above 230 years; and during all this time

if any inconvenience had resulted from it, it was competent to >

the corporation, by the same authority which enacted, to have

repealed it. But the long continuance of a by-law, though it

would not legalize it if it were in itself illegal, is fair evidence

to shew that there is no intrinsic inconvenience in it : at least

the acquiescence of the coj-poration in it for above two centuries

is a fair answer to any theoretical argument of inconvenience

;

especially when it is considered that they might have relieved

themselves from the inconvenience if it existed at all, at any

hour of that long period, by repealing the by-law. Then con-

sider what the by-law is : It is a delegation of the right of

election by the indefinite body of the corporation at large to a

select part of themselves, consisting of such of the burgesses

as had served or were serving certain offices, and were called the

livery or cloathing burgesses. Such a by-law has the conveni-

ence, according to the opinion of the Judges in the case of

corporations, of preventing popular tumults, and therefore it

was approved of by them. It is not open to the objection

which prevailed in The King v. Spencer, that of imposing on

the corporate character of the electors another qualification

foreign to it : for though it be said that the office of chamber-

lain (one of those named in the by-law) does not appear to be

a corporate office ; yet being described to be an office^' the

toiimf
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1810. t(Km, the burgesses of which were incorporated, and classed

;" with the office of sheriff, as an office in the appointment of the
Ine King corporation, and the chamberlain being one of those called

AsHWELL " ^^^^ livery or cloathing burgesses" it must be understood to be

r SO ] ^ corporate office. I therefore see no ground for impeacliing

this by-law, cither as unreasonable on account of any probable

inconvenience likely to result from it, or as imposing any foreign

qualification on the corporate character. At the same time I

do not say that any thing which may be done by charter may be

done by a by-law : but with respect to elective functions to be

performed by the body at large, they may in this manner dele-

gate them to a select part of themselves ; and I cannot say

that it is an unreasonable by-law because an inconvenience may
by bare possibility result from it.

Grosf. J. This is in effect a motion in arrest of judgment,

founded upon the supposed illegality of the by-law under which

the defendant claims title to his office. It is plain that the

prosecutor did not in the first instance consider the by-law to

be illegal, otherwise he would have demurred to it : but now
he insists that is unreasonable on account of the greater chance

that only two or three of the electors may attend an election.

But if any inconvenience were likely to arise from this, it is

strange that the by-law should have existed so long without

objection; and I can see nothing more unreasonable in this by-

law than would exist in every other case where the number of

electors is narrowed : but it has been settled since the case of

corporations, that a by-law made for that purpose is valid ; the

reason assigned lor which is in order to prevent popular con-

fusion and tumults in elections, and an excellent reason it is.

Finding thereibre nothing unreasonable in this by-law, I agree

that the rule ought to be discharged.

[ 31 ] Le Blanc J. This rule for entering judgment of ouster

against the defendant, notwithstanding the verdict found for him
Oil the issues taken on his plea, was moved for an alleged defect

of his title as set forth in the plea ; and two objections have

been taken to it; first, that he ought to have shewn the manner
in which certain officers, and particularly the chamberlain men-
tioned in the by-law, were appointed, that they might all ap-

pear to be corporate officers; and secondly, that the by-law

itself is essentially unreasonable and thcrcl'orc illegal. As to the

fir^t
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against

ASHWELL.

first objection, it appears that all tlie officers named in the by- 1810.

law were known officers of the corporation at the time; they

are mentioned as officers of the town who were called " the livery The King

or cloathing burgesses'" which sufficiently shews them to be

burgesses, who are incorporated by the charter. Then as to the

second objection, as to the unreasonableness of such a by-law;

it has been settleil since the case of corporations, confirmed by

other cases, that it is competent for the body at large, to whom
the power of making by-laws is given, to narrow the number of

the body who are to elect, and to delegate the power of election

to a certain number of the corporation ; as here, to a certain

description of known officers of the corporation and such other

burgesses as have filled the same offices. But it is said to be

imreasonable, for inasmuch as a majority of the persons so de-

signated are not required to attend in order to make an elective

assembly, it may happen, it is said, that one or two burgesses,

with the mayor, may elect an alderman. But in order to be duly

assembled, as the by-law requires them to be, the persons who
are to make the election must have notice of the meeting ; and

if, after notice, they do not chuse to attend, it is only the same

inconvenience which might hnppen in case of an election to be [ 32 ]

made by the body at large. And their ch using to absent them-

selves no more shews the by-law to be unreasonable, than if, at-

tending at the place of election, they did not chuse to vote. It

is not necessary to maintain that the same provision must be

reasonable and valid in a by-law which would be good by char-

ter or prescription ; but it is sufficient to say that it is no more

unreasonable to provide that a particular number of the whole

body should on being duly assembled for the purpose make the

election, than that the whole number should elect. Therefore

I consider this to be a reasonable and valid by-law.

Bayley J. The crown by its charter may impose what

terms it pleases, and if the parties accept tiie charter, no ob-

jection can be made on the ground that those terms are unrea-

sonable: but where the question is upon a by-law, it is open to

object to whatever is unreasonable in it. But I see nothing un-

reasonable in this by-law : it does not give the right of election

to those who had no right before : it does not dispense with the

attendance of any person whom the charter expressly requires

to attend: but merely to avoid popular confusion tlic corpo-

raliou
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1810. ration made a by-law that the election of aldermen should be

made by a certain description of their own body. And this by-

The King law only operates upon the body at large so long as they think
agatnst

^^ ^^ continue it : it is liable to be re-considered by them at all
ASHWELL. . • 1 .• T 1 . , ,

times : it onJy binds their successors so long as the successors

chuse to be bound by it : for the same body that made the by-

law may repeal it. Then the circumstance that for nearly 240

years no inconvenience has been found to result from it, is a

strong argument to shew that no inconvenience is likely to result

[ 33 1 from it, and therefore to shew that it is not unreasonable. Next,

as to the objection that the chamberlain is not shewn to be a cor-

porate officer; the whole town being incorporated, how can

there be such an officer of the town unless he be a corporate

officer ? It does not appear therefore that any person is named
in the by-law who is not a corporate officer.

Rule dischargcdk

Fridayt

Jan. 26th.
Roberts against Williams, Clerk, and Another.

IT/' Williams, clerk, vicar of the parish church of Fen-
• doi/lon in the county of Glamorgan, and his lessee of

the tithe, libelled R. Boberts, an occupier in that parish, in

the consistory court of the diocese of Landqffl for subtraction

or non-payment of vicarial tithes ; amongst others, the tithe of

4-0 turkies bred and reared on Roberts's farm, in 1808, which

sold at the rate of 7s. 6d. a couple, the tithe whereof amounted

in value to 155. To which Roberts pleaded, that by an ancient

custom or modus decimandi, used from time fmmemorial within

the parish o(Pendm/lon, the vicar was never entitled to the tithe

of turkies in kind from any of the inhabitants, but to Id.Jbr every

turkey laying eggs, or to eveiy tenth egg laid by suck turkey, at

the option of the vicar in lieu thereof. This plea, with the proof

offered in support of it, having been rejected by the spiritual

court, an application was made in the last term on behalf of

Roberts, and a rule obtained, calling on Mr. Williams and liis

Prohibition

denied to the

spiritual

court upon
its rejection

of a modus
set up there

of W. for

every turkey

laying eggs,

and of every

tenth egg,

&c. in lieu of

tithe of tur-

keys, at the

option of the

Ticar; such

modus not

ascertaining

any certain

time when
the money
f)ayment in

ieu of the

eggs was to be made, in case the option were made to take it in money.
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lessee to shew cause why a writ of prohibition should not issue 1810.

to prohibit the consistory court of Landaff from holding fur-

ther plea of the matters there depending between these parties. Roberts

Bevan shewed cause against the prohibition, and made three -^^^^'"^^

objections to the modus ; 1st, that attending to the relative value r 34 i

'

of money in the time of Rich, 1st, at which time the modus

must have existed, if at all. Id. for every turkey laying eggs was

a rank modus. [But The Court said they could not now go

into that objection (a).] 2dly, That there could be no modus

of the tithe of turkies, per se, because turkies were only intro-

duced into this country since the time of legal memory. [Lord

Ellenborough C. J. How are we to know that ?] The Court .

has taken notice that hops were introduced within time of me-
mory; as it was said, about the time of QyxQen Elizabeth (J))*

Turkies were first noticed in this island in 1555 (c) ; and the

first mention of them in our books is in Hugton v. Pri?ice {d),

in the 37 &38 o? Eliz.f where they are said not to be titheable

in themselves or their eggs, because they were ferae naturae.

And in BrinHow v. Edmunds (^), where a modus of three eggs

for every cock and drake, and for every hen and duck respec-

tively, payable on Wed7iesdai/ beforeEasier/m lieu of tithe of eggs

and of chickens and ducks hatched in the parish, was establish-

ed, the reporter, who was a person of great experience on those

subjects, adds in a marginal note—" not to extend to turkies,

because brought into England lately." But in Carleton v. [35 ]

Brightwell (J"),
the Master of the Rolls said he could not see but

that turkies were as tame as other poultry, and must therefore

pay tithes : but that if tithes were once paid of the eggs, there

(a) By Lord Eldon C. in 0^Conner v. Cod, 6 Fej.Jun. 671. " the magnitude

of the payment is but evidence of the improbability that it was imraemorially

paid." It is therefore properly a question of fact, involving the relative

value of money and of the particular species of property to which the

modus is applied, as they might by possibility have existed before time

of memory. But where the rankness, as it is called, is so gross and

palpable as to exceed all moral possibility, courts of equity have in

many instances decreed against them, without sending the question to a

jury. Fide instances of rank moduscs collected in Toller on Tithesy

207.

{b) Crouch V. Risden, 1 Ventr. 61. 1 Sid. 443. and 2 Keb. 612.

Ic) Dugd.Orig. 135. {d) Moor, 599. (f) Bunb. 308. anno 1731.

(/) 2 P. Wmi, 462. (umo 1711.

could
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1810. could be no second demand for the chicken hatched. 3dly,
' The modus is bad, inasmuch as there is no time certain men-

^^.
, tioned when it is to be paid. Goddard v. Keeble (a), Phillips v.

against ^
, .

•'

Williams. Sijmes {b), and Blacket v. Finney (c), are m point : and the

Court will not send a case to trial in vain. In Hill v. Vaux {d),

where the modus set up was bad on the face of it, the Court

refused a prohibition.

' Peakey in support of the prohibition, as to the second ob-

jection, said that it was founded on an assumption of fact, which

the Court would require proof of, before they decided against

the validity of the modus. [Lord Ellenborotigh C. J. said that

there might be a good modus, to include turkies, though the

bird might have been introduced into this country within time

of legal memory ; as if there were a modus for all domestic

fowls : but here, he observed, the modus was distinctly and eo

nomine for turkies.] If there were a general modus for all

domestic fowls, including turkies, the party might insist on it as

a modus for turkies nominatim : but even as a particular modus,

the Court would grant the prohibition, in order to try the fact on
which the modus is objected to. For it is strange that the Court
should have taken notice, as it is supposed, that hops were first

introduced in the time of Queen Elizabeth^ when there was a

[ 36 ] petition to parliament in tlie 6 H. 6. against the use of them.

It is disputed between naturnlists whether the turkey first came
from Asia or Ameticay but that does not decide the time of its

introduction mio Engla?id ; but being found here in a domestic

state, it may be presumed, in the absence of all proof to the

contrary, that it was here before the time of memory : and the

opinion of Sir Jos. Jehyll in Carlton v. Brightxvell is an answer

to the case in Moor, and the note in Bunbury. As to 3d ob-

jection (which came upon him by surprise), he suggested that

the cases in Bunbury requiring a certain time for the payment
of a modus had been over-ruled in some later case : but at any
rate he contended, that the time of payment of this modus was
certain enough, namely, as soon as the tenlii egg was laid ; and
then the parson had his option either to take that, if he had not
thought proper to take the Id. belore for every turkey layiu"-

. («) Punb. 105. and vide Other cases cited in the note to the 2d edit.

(A) lb. 171. (0 lb. 198. U) 1 Ld. Rat^. 358. and Sa/L 656.
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eggs. And 7Vat.<;. Clcrg. L. 563. (a) says, that of the tithe of 1810.

fowls (including turkies) either the tenth egg or the tenth young '

is to be paid, but not botli : and custom regulates which : and Roberts

the only difference in this modus is, that it gives the option to wrj^i^MS.
the parson either of the egg or of money.

Lord Ellenborouch C. J. This modus, it is said, gives

the vicar an option either to take the tithe in the egg or in

money in lieu thereof: but though, if the tithe be taken in the

egg it would belong to the vicar at the time the tenth egg was

laid, yet no certain time is given if the option be made to take

it in money ; and therefore if there wer^a change of vicars in

the year, it would be uncertain to which of them it would

belong : it is most material therefore for the vicar to have the

time ascertained when the money payment is due, if the option [ 37 ]

be made to take it in money : and the defect in not ascertaining

that time seems to be the vice of this modus.

The rest of the Court agreed with his Lordship on this ground

to discharge the rule for the prohibition.

On the same day Peake^ having looked into the cases on the

last point, referred to Richards v. Evans {h), where luord Hard-
ivic/ce C. said, that as to the general question, whether it were

necessary to lay and prove a particular day of payment, the

case in the Exchequer(c) was certainly so determined; but he

remembered that it gave general dissatisfaction in Westminster

Hall and abroad, as too nice to require the proof of a parti-

cular day : that it had been since adjudged to the contrary,

that on or about was sufficient ; so that they had left off taking

that exception in the Exchequer. But

Lord Er.LENBOROUGH C. J. observed that Lord Hardmclcc
himself assumed in that case that it was necessary there should

be some fixetl time of payment, though in pleading it was not

necessary to lay the precise day ; but that laying it be on or

about such a day was sufficient. But that without some fixed

time, it could be known to which of two vicars, in case of a

change, the money payment would belong.

Per Curiam, Rule discharged.

(a) 3d edit. (A) 1 Fes. 39.

(f) This was before cited in the book as a case in Tr. 5 Geo. 1. and 'vUe

what was said by Lord Hardv/uke to the same effect in Qirt v. Ball,

1 Fes. 3.

Stevens
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1810.

Friday^

Jan. 26th.
Stevens against Lynch.

The drawer
of a bill of
exchange,
knowing that

time had
been given

by the holder

to the ac-

ceptor, but
apprehend-
ing that he
was still lia-

ble upon the

bill in default

of the accep-

tor, three

months after

it was due,

said that he

knfw he 'was

liable, and if
the acceptor

did not pay it)

he ivould :

Held that he
was bound
by such pro-

mise.

C 39 ]

'T'HIS was ail action by the indorser of a bill of exchange

against the drawer. The defendant drew the bill upon

Jones in favour of Clrjelarid, who indorsed it to the plaintiff,

Jones accepted the bill. The defence set up at the trial before

Lord EUenborough C. J. in LondoUy was, that the plaintiff had

twice given time to the acceptor, after his dishonour of the bill,

by which the drawer was discharged. The answer given to this

was, that three months after the bill was due, and after the in-

dulgence, which was in fact known to the defendant (he having

before told Jones that he was glad time had been given to him),

the defendant promised to pay the bill; saying to the plaintiff,

" I know I am liable, and if Jones does not pay it, I will."

On this subsequent promise, his Lordship held that the plain-

tiff was entitled to recover; and accordingly he took a verdict

for the amount of the bill.

The Attorney-General moved for a new trial, on the ground

that the defendant had made the promise under a mistaken be-

lief that he was still liable, and therefore ought not to be bound
by it. He referred to Chatfield v. Faxton (a), in which case he

had contended on the part of the defendant, that the money
having been paid with a general knowledge of the facts, the

party paying it under a false impression of the law could not

avail himself of that ignorance to avoid his payment and recover

back the money : the plaintiff*, however, recovered and main-

tained his verdict in that case. And he also referred to Bizev.

Diclcason and Another (6), where the plaintiff recovered back

money which he had paid to the defendants, the assignees of a

{a) M. 39 Geo. 3. B. R. Vide Chltty on Bills of Exchange, 102. and

the note referred to in Bllby v. Lumley, 2 East, 471. where money paid

by one with full knowledge, or the means of such knowledge in his power
at the time, of all the circumstances, cannot be recovered back, on account

of such payment havbg been made under an ignorance of the law.

(3) 1 Term Rep. 2B5, 7.

bankrupt,
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bankrupt, under a mistake, without deducting money which he 1810.

was entitled to set off against the debt due to the bankrupt's

estate.
Stevens
against

The Court, however, considered those cases to have pro- Lynch.
ceeded on the mistake of the person paying the money, under

an ignorance or misconception of the facts of the case ; but

here the defendant had made the promise, with a full knowledge

of the circumstances, three months after the bill had been dis-

honoured, and could not now defend himself upon the ground

of his ignorance of the law when he made the promise.

Rule refused.

Roe, on the Demise of Raper aminst Lonsdale. Friday,
' °

Jan. 26th.

n^HIS ejectment was brought, on the single demise of the Copyhold de-

heir at common law, to recover a copyhold estate in the scending by

countyof Ybr/E;j but, it appearing at the trial before ChambreS.
the children

that the custom was for the lands to descend, on the death of tlie equily of the-

tenant last seised, to .ill the sons and daughters equally, of ^^?^"f
^^^

sdscQ one
whom there were several in the present instance, the plaintiff of tbe'par-

was nonsuited for want of a joint demise. ceners may

* HullocJc (with whom was Walton) moved in the last term to ejecment on
set aside the nonsuit, and for a new trial ; contending that the his single de*

lessor's demise was a severance of the ioint tenancy ; and that '"'^^ ?^,., ,. „*'
, •, own share.

he might recover his part ; as one or several parceners might r*40*l
recover her part in ejectment, without the others joining. And he

cited Doe d. Gill and his Wife v. Pearson [a\ where that was

recognized.

Topping, for the defendant, now admitted that he could not

sustain the objection ; the learned judge who tried the cause

being himself satisfied that the lessor of the plaintiff" was en-

titled to recover his customary share. And the rule was ac-

cordingly made absolute [b).

(a) 6 East, 173.

(*) Vide Denne v. Judge, 11 JSajt, 26 8» and D^ V. Read, post.

The
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1810.

Saturdayt

Jan. 27th,

Commission-
ers under the

Beverley and
Barmston
draining act,

who pur-

chased land

and erected

buildings in

the parish of
Sculcoates for

the outlet of

the drainage,

but who re-

ceived no be-

nefit from
such proper-

ty in Scul-

coates, but

the whole
benefit was
derived to

the owners
of lands in

other parish-

es, drained

by means of
such outlet,

are not rate-

able in Scul-

coates for

such benefit.

[*41 J

The King against The Churchwardens and Overseers

of the Poor of the Parish of Sculcoates, in the East

Riding of the County of York.

''PHE parish officers o^ Sculcoates, in the rate made for the

reliefoftheirpoor, charged the commissioners of the Beverley

and Barmston drainage in a certain sum in respect of certain

lands and buildings in that parish, purchased by them and con-

verted into a drain, under the act of parliament after mentioned,

which land was cut for the purpose of the drainage, and is now

covered with water, containing 6 acres. The commissioners

appealed to the sessions against the rate, on the grounds, 1st,

That they * w^ere not the proprietors of any rateable property

within the parish o^ Sculcoates ; and 2dly, That they derived no

beneficial interest from the lands for which they were rated

:

and the Sessions quashed the rate, subject to the opinion of this

Court upon the following case.

By an act of the 38 G. 3. c. Qo^ intituled " An Act for drain-

" ing, preserving, and improving the low grounds and carrs,

" lying in the several parishes, lordships, townships, hamlets,

" precincts, and territories of Bevei'ley Saint John of Bever'
" /«/, Grevehill, Sajidholme, &c, (naming nearly 40 other dis-

" tricts, among which Sculcoates is not one), in all the East Riding
" of the county of Yoi-Jc" certain commissioners are apJ)ointcd

for putting the act into execution. These commissioners, for

tlie purposes of the act, purchased the lands and buildings then

rated in Sculcoates, which lands and buildings have been con-

verted by virtue of the act into part of a drain extending from
Beverley through part oi Sculcoates, a distance of 10 miles;

bat no part of the lands adjoining thereto are benefitted thereby

;

the drain having been made for the passage of waters coming
from certain low grounds intended by the act to be drained into

an outfall clougli into the r'wev Hull. The lands and buildings

so purchased by the commissioners to be applied as aforesaid

were, previous to such purchase, assessed to tiie relief of the

poor and other parochial rates and assessments in common with

other
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oihet lands in the parish of SculcoateSi but since the makin/r iS-iO.

of the drain the lands so cut or excavated have not been rated. —•-

The drainage is in every respect completed, and the proprietors ^ '^^' King

of the low grounds situate within the several parishes mention- tIk; Church-

ed in the act have received the benefit thei-eof. wardens and

Park* contended that the commissioners having a merenaked .
^^^"^^q^^"*

trust, without any beneficial interest, were not rateable in re- ScuLcovrES.

spect of this property : and for this he relied on the case of the C *^2 ]

Salters' Load Sluice navigation (a), which was distinguished

from all the prior cases where tolls levied for^he benefit of the

proprietors had been held to be rateable. He then referred to

several clauses of the act in question. By s. 2. the lands to be

drained are to be taken out of the jurisdiction of the general

commissioners of sewers and placed under these commissioners*

By s. 4. persons are to be chosen commissioners who have no -

interest in the lands to be drained ; and by s. 8. they are to

receive two guineas a day for their trouble, journies, and ex-

pences in the execution of the act ; and they have no other

benefit whatever from the drainage ; but all the money raised

by them is by 5. 51. to be applied to the purposes of the act

;

,

and by 5. 60. they are to raise a rate on the owners of the

lands benefited by the drainage for the support of the same.

Topping and Holroi/d, contra, insisted that the commis-

sioners were rateable. -They are in the actual occupation of

the property. By s. 38. the estates are to be conveyed to

them and their heirs; and 5. 39. says that they and their heirs

" shall be deemed in law to be in the actual seisin and posses-

sion thereof to all intents and purposes whatsoever," &.c. S. 44.

directs every lessee or tenant, in possession of lands purchased

by them for the purposes of the act, to deliver up the posses-

sion thereof to the commissioners; and by s. 98. they are to

bring actions of trespass and ejectment. There is nothing in

the act to exempt the property, which was before rated, from
*

{

being still rated in their handsi The property itself is bene- [ 43 ]
ficial to the owners of the lands which are drained, and they

'

would certainly be rateable, like proprietors of canals and
other beneficial vtndertakings of the like description, if they oc-

cupied it by themselves or their servants; and an occupation by

(a) 4 Tfrwi Re;!'. ViJO.

Vol. Xir. B thei*-
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1810.

The King
against

The' Church-
wardens and

Overseers,

&c. of
SCULCOATES.

[44]

tlieJr trustees is the same in effect. The commissioners of the

Salters' Load Sluice navigation were held not to be rateable,

becijuse they were trustees merely for public purposes. Lord
Ellcnboroug/i C. J. I have been looking, without success,

into the act to see if these commissioners are either in the re-

ceipt of any fund for their own benefit, or are trustees of any

divisible fund in their hands in this parish for the benefit of

others. They certainly are not so for their own benefit. Then
can you point out any benefit to be received by any persons,

except by the owners of the lands benefitted by the drainage in

other parishes, and who are liable to be rated in their respec-

tive parishes for the improved value of their lands there ? Bay-

ley J. Is there any beneficial interest derived in this parish

from these works? for this is a parish rate. It is not material

from whence the benefit or profit is derived, whether in or out

of the parish, if it be received in the parish: and here the

benefit to the land owners in the parishes above is derived to

them from the property and works situated in Sculcoates parish :

the commissioners, therefore, who represent those land-owners

ought to be rated there for the benefit which they derive from

the appropriation of the property in Sculcoates to their use:

and no injustice will be done to those owners ; for this will form

an item of charge against the increased annual profits of the

lands, which they will be entitled to deduct from those increased

profits in the respective parochial rates. In Rex v. Garduer

(a), a collegiate body was held liable to be rated for property

occupied by them for their own benefit. Lord Mansfield there

said that all real property was rateable to the poor, and must

have (except in certain cases there mentioned, i. e. of lands

held in trust for the poor, or for public purposes) occupiers

and inhabitants in consideration of tax. So the corporation of

Aberavoji {b\ who were seised in fee of uninclosed land stocked

with the cattle of the resident burgesses and others ; and the

dock company of Hidl (c), who purchased land and erected

docks, under an act of parliament for the improvement of the

port, yielding profit to the individuals whose capital was sub-

scribed; were held liable to be rated for the real property so

applied. '

Lord Ellf-Nborolgii C. J. In all these cases the property

rated yielded pecuniary benefit, or that which was capable of

(«) Coiup. 7y. {b) 5 East, 453. (0 1 Term. Rep. 219.

being
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being estimated and converted into pecuniary benefit within the 1810.

parish to the parties interested; but here the benefit results to

the lands drained which lie in other parishes, were the owners iviNG

are liable to be rated in proportion to their improved value: The'church-

and the property would be liable to a double rate if it were also wardens and

rateable in the hands of the commissioners. Or supposing that ^^^ ^^
*

the objection of double taxation were obviated by the argument Sculcoates.

that the amount of the rate on these commissioners should be

deducted, pro tanto, from the several parochial assessnientsonthe

increased value of the lands in the hands of the owners, still the

difficulty remains of the shewing that there is any benefit re-

ceived by these commissioners for themselves or others within [• 45 ]

this parish, which is capable of being rated. The benefit is all

derived in other parishes. The dock-company of Hull were in

the receipt of tolls for the benefit of the share-holders in respect

of the use of the docks within the parish in which they were

rated; but these commissioners gather no profits either for

themselves or others in this parish, but are the mere instruments

of benefit to land-owners elsewhere. I know of no instance

where a canal company has been held rateable for the mere

space occupied by the canal in a particular parish, if no tolls

were received or become due there; and I cannot distinguish *
\

between land converted into drainage and into a canal. How-
ever, that our decision may not clash with other cases, we will

look into them before we deliver our final opinion.

The case of the proprietors of the Staffordshire and War-'

cestershire canal navigation (a) was referred to by Park^ as

having decided that the CQmpany were only rateable for their

tolls in the several parishes where they became due, and not in

those through which the canal merely passed; the canal not

being productive property in the latter. And after the dis- .

cussion and decision of the Tynemouth case which stood next

in the paper, on this day.

Lord Ellenborough C. J. said, that the court having no
doubt in this case, they would dispose of it at once, by stating

'

that they were clearly of opinion, that the commissioners, hav-

ing no beneficial occupation of the property in this parish

either for themselves or others, were not liable to be rated for [ 46 ]

it. That if they were to hold otherwise, it would be opening

a question of beneficial occupation in every case where a canal

{a) 1 Term Rep. 348—9.

D 2 or
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iigaimt

The Church.
wardens and
Ch'ciseers,

&c. of
SCUX<?0ATES.

or a turnpike road passes througb a parish, though the tolls

were not due tliere; wliich had never been considered as liable

to be rated in such parishes, but only where the benefit accrued^

In coufprmity, therefore, with all the decisions on the subject,

the commissioners, having no beneficial occupation within the

parish, were not liable to be rlited there,

» Order of Sessions, quashing the

Rate^ coQfirnied^

Saturdni/,

Jan. 27th.
Tiie King against The Inhabitants of Tynemouth*

UPON an appeal of Wm. Fo-dDK-e, Esq. to the Quarter-Ses-

sions of the county o^ Northumherland against a certain

rate for the relief of the poor of the township of Tynemoutk

in that county, the Sessions ordered the rate to be amended by

striking out Mr. Fo'wke's name, and that of i2. Wisencrqft (his

servant); subject to the opinion of this Court upon the questions j

1st, Whether R. Wisencrqft be rateable for two rooms in

Tynemouth lighthouse; and 2d, Whether Mr. Fo^vke be rate-

able for the tolls in respect of the lighthouse ? The facts were

these. Mr. Fo'scke is entitled to Tynemouth lighthouse, and to

certain tolls payable in respect thereof, by virtue of letters pa-

tent un.der the great seal in tlie 17 Car. 2. viz. \2d. for every ship

belonging to any of the king's subjects passing by the lighthouse,

and belonging or trading to the ports of Newcastle and Sunder-

land, or either of them, or the creeks or members of the same ;;

and 5s. for every ship belonging to any foreigner or stranger

coming or passing by the ^lighthouse. Mr. Foxcke is also en-

titled to additional light duties under an act of the 42 Geo. 3*

intitled, " an act for improving the Tynemouth-castle lighthouse,

and for authorizing additional light duties in respect of such im-

provement." The alterations in the lighthouse have been made

of the master ^" conformity to the act. The Ughthouse is in the township of

who alone Tynemouth \ and the tolls and duties arising to Mr. Fo'mlce are

in" s ret of P^J'^^'^ "P^" ^^^'P''
sailing in the German ocean and receiving

fcuch occupation of the toll-house.

[ * 47 1 - the-

The tolls oi A

lighthouse

situated in the

township of
Tynemouth

y

which tolls

were collect-

ed out of the

township in

the several

poits at

which the

vessels pass-

ing by the

coast after-

wards arrived,

are not rate-

able qua tolls

in the town-
.sh p. And
the residence

in such light-

house by one

as servant to

the owner, at

an annual sa-

lary, to take

care ofthe
light, is tlie

occupation
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ihe benefit thereof; and the ships from which the tolls or duties 16 1(3.

arise never come within the township of 2\/nemQuthj but pro- ^
——

ceed directly from the main sea into the river Zyne, the whole * '^
iviN&

of which as far as Neiacastle is in the port of Newcastle-upon- ^Thp

Tyne, and the parish of St. Nicholas within the town and Inhabitants

county of the town of Newcastle-upon-Tyne : and neither Mr. Tynemouth
Fowke, nor any of the receivers of the tolls or duties reside in

the township of Tynemouth. The tolls or duties paid in re-

spect of ships arriving at and sailing from the port oi Nevicastlc- -

.

upon- Tync arc collected at the custom-house in the parish of

All Saints in the town and county of Nexvcastle-iqwn-Tyne, by

Mr. Thomas Becky a person appointed by Mr. Fowke for that

purpose: and the tolls or duties paid in respect of ships sailing

from other coasting ports are collected at the ports from whence

they sail, if they clear at the custom-house there to a pdrt be-

yond Tynemouth-castle light ; if to a port short of Tynemouth,

no toll or duty is payable by them in the first instance: but if

they afterwards extend their voyage or passage to Newcastle or

beyond the lighthouse, then the toll or duty is paid at the port

of their arrival Some of the tolls collected at the coasting

ports are remitted to Mr. Beck at Newcastle^ and others ac-

counted for in the first instance to Mr. Foxvlce. The township

of Tynemouth is within the parish of Tynemouth^ and maintains [ iS ]

its own poor. Wisencrqft is a servant of Mr. Foxvke, at an an-

nual salary, and resides in two rooms within the walls of the

lighthouse, to take care of the light: and he is rated for those

two rooms; as occupier, at 61. ; and Mr. Foxvke is rated for the

tolls, in respect of the lighthouse, at 750/. The property-tax

in respect of the tolls has been paid to the collectors of that tax

in the township of Tynemouth.

Topping and Hullock^ on the part of Mr. Fowke and his

servant, maintained that at any rate the servant could not be
rated; his occupation being in law the occupation of his master;

and they referred to a late case of the Whitehaven bank, argued
in the Exchequer-chamber, before all the judges. They also

resisted the liability of Mr. Foxvke himself to be rated for this

property within the township of Tynemouth, inasmuch as the

ships from which the tolls were collected never came within the

township, nor were the tolls received there; for which they

cited The King v. Rcboxve, (a), as directly in point.

Holroyd

(fl) M, 12 C 3, 1 Con.'t. 1 15. sd^edit.
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1810. Holrojjd and Bigge, contra, admitted that the case was not

distinguishable from Tke King v. Mebowe; but they said that
^

. that case was decided before the rateability of tolls in general
against .

•/ o
The had been settled. In the argument of Atkins v. Davis (a), it

Inhabitants jg gajd (q \xQyQ been so decided, upon the principle that the pro-

Tynemouth. ^*^ yi^Te uncertain, and depended upon the expenditures ; but

that question having been since put at rest, the authority of that

case is much impeached. Considering the case then upon prin-

ciple, the lighthouse in respect ofwhich the tolls arise is in the

township ; it confers a great benefit to the ships navigating

r 4.y -j along that coast, and the tolls are payable for that benefit; the

tolls therefore are properly due there where the benefit arises,

though for convenience sake they may be. collected in the dif-

ferent ports where the ships arrive. Supposing a towing post

were necessary to be placed at the mouth of a ri^r to warp in

the ships; though the body of the river where the ship's lay

were in another parish, yet the tolls would be payable in the

parish where the post was fixed. [Bat/lei/ J. observed that the

rate in such a case would be upon the post.]

Lord Ellenbokough C. J. It is no question now whether

this property could be rated in some other way; as if the light-

house, whose light is the meritorious cause of earning the tolls,

were in consequence let at a larger rent; but this is a rate spe-

cially upon the tolls, and therefore the case is not distinguishable

from T/ie King V. liebotioe, which is so immediately in specie

and in all its circumstances the same, and has been so long con-

sidered and acted upon as law, that it concludes the question.

What local property is there within the township on \yhich this

rate on the tolls can be levied? The tolls are not received there;

nor do the ships from which they are collected come within

the township; the subject matter of the rate has no locality

within this township. As to the other point, it is equally clear

tliat it is the occupation of the master by his servant, and not

the occupation of the servant himself; and therefore the rate

on the servant is bad on that ground.
ft'

Per Curiam, Order oi" Sessions, amending the Rate,

confirmed (d).

(0) CaU. GJl. J) Xldc^uit, Kex r. Ej/re.

THE
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1810.

I

\

The King against Knill. JSm'.
'

THE defendant appealed to the Sessions in the county of Upon an ap.

Hereford against an order of filiation of a bastard child,
jJ^ggi^'J^^'^'^

and gave due notice of such his appeal to the parish officers of against an or-

Holm Lacey, on whose application the order had been ob- deroffilia-

tained. The Sessions confirmed the order, subject to the gpondents

opinion of this Court upon a case, which stated, that when the are to begin,

appeal came on to be tried, the appellant was called upon to
^ef"o,^(fer'"^

begin, and to allege and prove what he could against th^ order; as in all other

which he refused to do ; insisting that by the rules of law the cases,

respondents were bound in the first place to begin and support

the order. The respondents refused to do so ; insisting that

according to the practice of that sessions it was incumbent upon

the appellant to begin, by alleging and proving a sufficient case
,

for quashing the order. The Sessions found this latter to be

their practice in the like cases ; and therefore required the ap-

pellant to begin by shewing cause against the order complained

of, and proving what he could to invalidate it. And no cause '

being shewn, nor any thing alleged or proved on either side, as

to the merits, for or against the original order of filiation, the

Sessions confirmed the same. And now the original order and

order of confirmation being removed into this Court by cer-

tiorari, and a rule obtained calling on the prosecutors to shew

cause why they should not be quashed for insufficiency;

Gaselee, who was to have shewn cause, admitted that he

could not support them ; the case of The King v. Nexcburi/ (a)

having settled the point; and it being the general practice of [ 51 ]

Sessions throughout the kingdom for the respondents to begin

by supporting their order.

And The Court, being of this opinion, remitted the cause to

the Sessions to proceed upon and hear the appeal in the regular

and general course. '

Consf and Puller were for the appellant.

(«) 4 Term Rep. 475.

THE
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JH!0,

Juri.2lili.
The King against Tlie Inhabitants of Hardhorn

with Newton.

J^.TABGATIET Lingard^ a pauper, was removed by an or-Where the

three weeks ^^^^' ^^ ^^^'^ justices from the township of Newto7i with

rftcr hiring Scales to the township of Hardhorn with Neivton, in the county

a ye^r"'the^°'^
of /,rt;2ca5^a'. Upon appeal to the Sessions against this order,

latter, abiding tlie question was, Whether a settlement had been gained by
in the service

]^]i-[ncr and service in Hardhorn with Newto7i. The pauper was
with tjie wi- o > '

dow and sons hired hy li. Gratrix in Hardhorn^ for a year: three weeks after

to the end of the beginning of the year Gratrix, the pauper's master, died,

^^ '^' and the farm was continued on by his widow and two sons,

Gcorpe and William, About three weeks before the end of the

year the pauper fell out with George, one of the sons^ about her

work, because she threw more sand upon the floor than he

gains a settle-

ment in the

]>-irish where
she served.

And it is no
less an abiding deemed necessary, and was by him turned out of doors, though

for a vear
"^'^

^^^ ^^^^ willing to stay. The next day she came- again for her

because one
of die sons,

on the fri-

volous pre-

tence tliat

the servant

threw more
sand on the

floor than he
deemed ne-

cessary, turn-

ed lier out of
doors three

weeks before

the end of the

year ; she be-

ing v/illing

and offering

to stay to the

ind of the

yearv but car-

fA'ing away
htr cioaths

the next day,
and takins:

cioaths, when George paid her 4/. IO5. as for her full wages,

There was a dispute about the amount of her wages; George

insisting that the pauper was hired for 4/. IO5., and she demand-

ing 5l. I5s. The pauper, however, accepted 4/. 10s., and never

got any thing more, though she employed an attorney for that

purpose. The pauper, when she came the next day for her

cioaths, offered to stay to the end of the year, but George

would not let her. The Sessions being of opinion that a set-

tltment whs gtiincd under the hiring and service above stated,

confirmed the order.

Scarlett, in support of the order, said that he did not know
wlic'thor the death of the master within three weeks after llie

hirinjx were meant to be urged as a dissolution of the contract,

notwithstandinfj the continuance of the service under the orieri-

nal hiring with the widow and sons on the farm. [But Lc
Blanc J. said there could be no question made as to that: and

the counsel for the appellants said tnat he did not mean to raiso

any (objection on that ground, but upon the subsequent dissolu-

what the son

i.isisted was her full wages for the year according to the agreement, though she demanded a
lai aef i-\xm as her full wages.

^

[ ] llou
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tion of the contract by the acts of the parties.] Scarlett then 1810.

observed that the cases which turned on the question of dis- •

pensation of the service, or of dissolution of the contract, ran J^-inc

very near to each other ; but that which came nearest to the xhe
present, Hex v. St. Philip in Birmingham («), classed this Inhabitants

with the cases of dispensation. The pauper was unjustly dis- ji .rdhorm
charged before the end of the year; and though she took her ^j^h

wages, yet they were the wages for the whole year, and she of- Newton.
fered to stay and serve out her time. And that offer distinguish-

ed the case from Rex v. Clayhydon (5), where it was only stated

that the servant wished to stay out the year ; such wish not

having been communicated to the master. [Lord Ellenhorough C ^^ ]

C. J. having observed that the question here really was, whe-

ther kicking the pauper out of doors was a dissolution of the

contract, the resppndent's counsel said it was unnecessary to

argue the case any further.]

J. Williams contra, admitted that the contract could only be

dissolved by the consent of both parties ; but contended that

the acceptance of the wages by the pauper before the end of the

year shewed such consent on her part, though she would have

preferred staying out the whole year. The act of parliament

[c) requires " a continuing and abiding in the service during the

space of one whole year," in order to confer a settlement, and

every case of dispensation is against the plain sense and letter

of the act; the Court therefore will not be inclined to go an

iota farther than the express adjudications compel them to go;

and where there are conflicting authorities will rather abide by

the letter of the statute. He then referred to Rex v. Gran-

tham (d), Rex V. Thistleton (<?), Rex v. King's Pyon (jT), Rex
v. Sudhrooke (o-), Rex v. Rushall {h), and Rex v. Leigh (z), as

cases of dissolution which materially trenched upon the other

decisions, and shewed that though the master urged the disso-

lution of the contract, without or against the desire of the ser-

vant; yet if the latter acquiesced by accepting the wages and
departing from the service before the end of the term, that put

an end to the contract. Now here the pauper did at last accept

that which the master insisted to be her full wages, and which

(a) 2 Term Rep. 624. (^) 4 Term Rep. 100. (c) 8 ^ 9 W. 3. c. 30. s. 4.

U) 3 Term Rep. 754, (e) 6 Term Rep. 185. (/) 4 East, ^53.

{g) lb. 356-. ih) 7 Eaitj 471. (,/) lb. 5Z0.

would
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The King
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The
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with
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[55 ]

would conclude her fiom any further demand : which made an

end of the contract on her part, as the turning her out of doors

by the master concluded him on the other hand from any fur-

ther claim to her service ; and there was no longer any mutual

remedy upon the contract.

Lord Ellenborough C. J. If indeed there were a conflict

of cases upon this point, that would bring us back to the words

of the act, the true import of which we should have to con-

sider : but there is no material conflict of the cases, nor any

thing in the construction contended for by the respondent's

counsel which will clash with the words of the act. There

must be an abiding in the service for a whole year in order to

confer a settlement : and as far as lay in the power of the pau-

per, there was an abiding in it for a year : but she was wrong-

fully and forcibly turned out ofdoors by her master against her

will ; and when she returned the next day for her cloaths he

gave her 4/. 105., which he said was the whole of her wages ;

but she did not assent to that, and demanded more, though she

took what he was willing to give her in part, and offered to stay

to the end of the year, maintaining her right to her full wages.

She therefore did all she could to abide in the service according

to her contract, and did so, except so far as she was prevented

by an act of force. The case of The King y. Grantham ^ which

is principally relied on to shew the dissolution of the contract,

is very distinguishable. The servant there having been impro-

perly turned out of doors by his master in the first instance,

took him at his word, and refused to return to the service, though

invited by his master so to do : and when the master at last

agreed to pay him his full wages, he left the service contrary

to the express request of the master to stay.

Grose J. In the case of Jlie King v. Grantham there was

an agreement by both parties to dissolve the contract before the

end of the year : and the same answer may be given to all the

other cases which have been held to be dissolutions of the con-

tract. But here there is nothing like consent on the part of the

servant. The master turned her out of doors against her con-

sent, and she wished to come back and perform her service to

the end of the year ; but he would not permit her. Therefore

though the service was not performed, yet she tendered herself to

perform it, \vhich is equivalent to the performance of it in law :

and
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and the contract could not be dissolved by the wrongful act of 1810.

the master in turning her away.

Z^* Le Blanc J. The first point which was suggested has been ^"^ King

very properly abandoned now ; for there is no doubt that the The
death of the master after the pauper was hired for a year, she Inhabitants

continuing to serve the widow and son on the farm, was a con- Hardhorn
tinuation of the same service. Then with respect to the other ^jth

point, it is now too late to recur back to the strict words of the Newton.

act ofparliament, upon questions of dispensation or dissolution

of the contract: a lonsc current of cases has established the dis-

tinction : and where the dissolution of the contract has not been

assented to by both parties, the Court has inquired into the

cause of the master's dismissal of his servant. Now here was

a frivolous cause assigned by the master, which would not war-

rant him in turning the servant out of doors against her consent;

and she offered to stay, but he refused to permit her. It was

necessary however that she should have her cloaths and some- [ <56 ]

thing to maintain her; therefore her taking her cloaths and what

money he was willing to pay her does not shew her consent to

abandon the contract, which she expressly offered to fulfil to the

ond of the year. Then after her departure, she did not hire

herself into another service before the end of the year, as oc-

curred in one (a) of the cases, which was held to be a dissolu-

tion of the contract. Here then the pauper did every thing she

could to continue in the service, from which she was wrongfully

discbarj^ed; the Sessions have decided that it.was not a disso-

lution of the contract; and I cannot say that they have deci-

ded wrongly.

Bayley J. It would be much better if the Sessions would

decide the fact [b], whether of the dissolution of the contract,

or of the dispensation of the service, and abide by their de-

cision, without sending up a case with the evidence on which

they formed their conclusion. In The Klngx. Grantham there

was the consent of both parties at one time to put an end to the

contract, and the master wishing the next day to retract his con-

(a) Rexv. Leigh, 7 East, 539.

{b) In Rex v. St. Peter of Ma»croft, in Nor^-ich, 8 Term Rep. 477. the

Court reeoiTimended to the Sessions to find the fact, whether the contract

were dissolved by mutual consent, or the performance of the service dispensed

with by the master,

sent
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sent could not alter the case. But the question here is, whether

a wrongful act of the master can dissolve the contract without

the consent of the servant. It would operate very unjustly if

it could ; for then masters would often be induced to discharge

their servants on frivolous pretexts towards the end of the year

to prevent them from acquiring settlements.

Order of Sessions confirmed.

[ 57 ]
Monday^
Jan. 29th.

Doe, on the several Demises of Marsack and

Others against Read.

The plaintiff IT^HIS was an ejectment for messuages and lands in the
in ejectment,

under the

jeveral de-

mises of two,
may, after

nouce to quit,

recover the

possession of
premises held

by the de-

fendant as

tenant from
year to year,

upon evi-

dence that

the common
agent ofthe
two had re-

ceived rent

from the

tenant which
was stated in

the receipts

to be due to

the two les-

sors; even

-- parish of Hinderwell in the county of York, which was

brought on the four several demises of, 1. C. Marsack, 2. JR.

Davison, 3. J. G. Parkhurst and wife, and 4. of W. Boyd

;

all of which were laid on the 8th of April 1809. At the trial

before Chamhre J. at York, the following notice to quit was

proved to have been served on the defendant on the 1st of Oct.

1808. " I hereby give you notice to quit and deliver up to me
or my successor on the 6th of Jpril next the. possession of all

those several closes, &c. (describing tlie premises in question),

of which I am the receiver duly appointed by the Court of

Chancery, or at such time or times as your current year of

occupancy may expire." Dated 1st of October 1808, and
signed " R. Davison." Tiie appointment of Davison by the

Court of Chancery in the suit after mentioned to the office of

receiver for the estates, of which the premises were part, with

a potver to let the estates, was also proved to have been made
on the 9th o^ April 1806. Also copies of a bill and answer in

Chancery. The plaintiffs in the bill, which was filed in June

1804-, were several creditors of the said J. G. Parkhurstassummg
such receipts

to be evidenceof a joint tenancy ; for a several demise severs a joint tenancy ; and supposing
the contract with the tenant to have been entire, no objection lies on that account to the

plaintiff's recovery in this case, as he had the whole title in him.

It seems that a receiver appointed by the Court of Chancery, with a general authority to

let the lands to tenants from year to year, has also authority to determine such tenancies by
a regular notice to quit.

and
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and his wife : the defendants were the said C. Marscclc, as a

trustee of estates which had been allotted in Chancery to Mrs.

Parkhurst, as the widow of Sir G. Bo^nton, on behalf of the

creditors of Mr. and Mrs. Parlchursi, himself being one of

those creditors; J. B. Smith, (since dead, on whose death

Davison was appointed receiver,) as receiver ofthe rents* of the

estates appointed by the said MarsacJc, and several other de-

fendants. One object of the bill was to have an account of the

rents and profits from Smith as well as from Marsack: and

Smith having received the rents of the premises in question from

the defendant, his answer, wherein he charged himself with the

receipt of those rents, was produced to shew that the defendant

by those payments acknowledged Marsack as his landlord. In

that 2i\\?,v^er Smith stated that he was appointed receiver by Mar-

sack, with the consent of Parkhurst and his wife, by deed

dated 30th o^ March 1803, and had received the rents down to

the 9th o^May 1805, when his answer was sworn. The answer

also referred to a schedule annexed, containing a recital of the

estates of Mrs. Parkhurst, occupied by the defendant and

others, as tenants from year to year, in which were entered

acknowledgements of receipt of rent from the defendant by

Smith half-yearly at May-day and Martinmas. There were

also proved receipts ofrent given by Davison, after his appoint- •

ment in Chancery as receiver, stating the rent to be due half-

yearly at Lady-day and Michaelmas to C. Marsack, J. G.

Parkhurst, and Mmy Jiis 'wife. And no other evidence of

title in any of the lessors was given.

On the part of the defendant it was objected, 1st, That

Davison, as receiver with authority to let, was not authorized

to determine the tenancy from year to year by his notice to quit.

The leai'ned Judge however inclined to think that he was so

authorized. 2dly, It was objected that the evidence did not

support any of the counts, which were all laid upon separate

demises; whereas all the receipts given by Davison, the re-

ceiver, imported that Parkhurst and his wife were jointly inter-

ested in the estate with Marsack. But the learned Judge
thought that the form of those receipts, without any^ other evi-

dence of a re-letting, was insufficient to destroy the effect of

the payment of rent to Marsack's&gent acting under his sole

appointment; and that the introduction of the names of Mr.
and Mrs. Park/iurst prpbably arose from the receiver's igno-

rance

1810.

Doe, -

Lessee of

Marsack
and Others

against

Read.
[* 58 1

[59 1
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ranee ofthe state ofthe legal title, and from their being parties

to the suit in equity, and beneficial owners of the property sub*

ject to the trusts. The plaintiff therefore took a verdict at the

trial: but leave was given to move the Court on both points,

and to enter a nonsuit if either of them were available. This

motion was accordingly made in the last term, and a rule nisi

granted ; against which

Park and Holroyd now shewed cause. And, as to the first

objection, they said that it was frequent in practice for re-

ceivers appointed by the_,Court of Chancery to determine tenan-

cies from year to year by notice to quit; and that this had often

been acted upon and recognized in actions at nisi prius : and
they referred to Wilkinson v. Colley (a), where a notice to quit

given by such a receiver was held sufficient to entitle the trustee

of the legal estate to maintain an action of debt on the stat. 4 G.

2. c. 28. against a tenant who held over. Upon this point the

Court said they had no doubt. To the 2d objection they

answered, that it sufficiently appeared upon the whole of the

evidence that the legal title was in Marsack^ who was the

trustee for the family. There was clear evidence of the defend-

ant's acknowledgment that he held under him, by the payments

of rent to Smith, as receiver for ^Marsack: and the subsequent

receipts given to Davison were not inconsistent with the others,

as it appeared that Parkhurst and his wife had the beneficial

interest. But however this might be, there could be no objec-

tion to the plaintifTs recovery of the entire premises in this

ejectment; for even if Marsack and Mr. and Mrs. Par'khurst

were to be considered as joint tenants, each might recover their

own share; and here was a demise from each, which vould

cover the whole interest. And though joint tenants who are

seised per mie et per tout may join; yet no doubt they may also

sever {b); and if one recovered his share in ejectment, he would

be tenant in common with the tenant of the other two joint

tenants.

Cockell Serjt. and iMmhe ; abandoning the first objection,

after the intimation of the opinion of the Court against it; con-

tended that the last receipts of rent by the receiver, upon

account of Marsack and of Mr. and Mrs. Parkhurst^ were as

decisive, in the absence of all evidence of the legal title by the

{a) Burr. 2697, 8'.

{b) The case of Roe v. Lonsdale, decided a few days ago, ante 39. was

adverted to. production
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production of deeds, to shew that the defendant at the time he

received the notice to quit held under a joint demise from the

two, as the prior receipts would have proved a holding under

Marsack alone at the time they were given. There is no ques-

tion here as to the legal title: but the question arises only upon

the evidence of a contract, whereby it appears that two parties

have jointly contracted with the defendant to let the premises

to him; it cannot therefore be competent to either of those per-

sons to determine the contract which is entire: but if the plain-

tiff could recover the whole upon the separate demises of each,

which can only be on the ground of each having a distinct title,

and a separate right to determine the tenancy as to his share, it

would entirely alter the nature of the contract entered into with

them by the defendant. [The Court having called their attention

to the demise by Daviso», the receiver, the common agent of all

the parties interested, and who, having a general authority to let

by the Court of Chancery, must be taken to have a power of de-

termining the letting, as he must determine for how long he will

let;] they expressed a doubt whether by the practice of that

Court the receiver had a power to determine a subsisting lease,

without the leave and direction of the Court : and said that at

all events Davison admitted by his receipts that he received the

rents on account of the two parties therein named, with whom
the entire contract must be taken to have been made.

Lord Ellenborough C. J. said that whatever difficulty

there might have been in the way of the plaintiff's recovery, on

"the ground of the entirety of contract, if there had not been a

demise from each of the parties interested; yet here the plaintiff

having by the several demises of each the entire interest in the

whole subject matter, and the several letting to the plaintiff

having severed the joint tenancy; there was therefore no incon-

gruity in his recovering.

The Attorney-General, as amicus curiae, said that the rule

was formerly considered to be, though he had never heard any

reason assigned for it, that in laying demises in ejectment, te-

nants in common must sever, joint tenants must join, and par-

cenei's might either join or sever. But if joint tenants might

sever, it seemed difficult to say why tenants in common might

not join, as each might still be taken to have demised according

to his legal interest.

Per Curiam, Rule discharged.
• Doe

1810.

Doe,
Lessee of

Marsack
and Others
against

Read.

[61 ]
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Mondaj/i

Jan. 29th» Doe, on the joint and several Demises of Allason

Foster and Wm. Allason Jamieson, against

SiSSON.

of ri"^HIS was an ejectment for a customary tenement, holden

f'^f -- of the manor of Castleriss and Derwentwater {a).

fault also of

daughters,

the eldest sis

ter, and in

case of the

death of all,

Evidence of
reputation

the custom of
^

_ _

a manor, that, and situate in the parish of Crosthwaite in the county- of Cuvi-

^soafthe 1-
^"'^^^' The person last seised was Abraham Allason, who

dest daughter, ^hed without issue, having had three sisters who died before

and, inde- him, leaving issue; and the question was, whether, upon his

death, the tenement descended to the heirs of his three sis-

ters, according to ihe course of descent at common law; or

to the heir of the eldest sister only, by the custom of the manor.

The eldest sister, Ann, married William Sisso7i, and died, leav-

thedescendants jng issue Thomas 5., who also died before Abraham Allason,

daughter or leaving issue Wm. Sisson, the defendant, who claimed the whole

sister respec- as customary heir of the said Abraham Allason. The second
tiveyo tie

sjgter, Sarah, married J. Foster, and died before her brother,
person last

, ,
'

'

seised should leaving issue Allason Foster, one of the lessors of the plaintifti

*^^'*^uST'f
and other J ounger children. The third sister, Martha, mar-

to the jury of ^i^d W. Jamieson, and died before her brother, leaving issue

the existence Wm. Allason Jamieson, the other lessor of the plaintiff. At

custom as
^^^® ^"^^ before Wood B. at Appleby, the lessors of the plain-

applied to a tiff, who claimed two-thirds as heirs ]-espectively of the two
great nephenv younger sisters of the person last seised, rested their case on the
(die grandson '' ? ^ y j- j .l i c a

ofan eldest proot or the pedigree and the common law course or descent.

The defendant insisted upon a custom in favour of the descent

to* the eldest sister, in exclusion of the others ; and first pro-

posed to prove that in other adjacent manors, where these te-

nant right customary estates existed, the course of descent was

to the eldest sister and her heirs exclusively. This evidence was

objected to on the part of the plaintiff; and the learned Judge,

without deciding upon the admissibility of it, required the de-

sister) of the

person last

seised; al-

though the

instances in

which it was
proved to

have been

put in use

extended no
further than

those of eldest daughter and eldest sister, and, the son of an eldest sister. This existence

of such extended custom in adjacent manors seems to be no evidence of the custom in the

particular manor.

L *63 3 («) The commissioners of Crffww/cA Hospital are the lords of the manor.

fendant
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iendant to enter into his evidence of the custom as applicable 1810.

to the particular manor in which the tenement in question lay.

The steward of the manor accordino-ly produced the court books -UoE,
• Lessee Ox

and rolls from the year 1739, and proved one instance in 1785 PosxERand
of the presentment by the jury of C. A. having died seised of Jamieson,
several messuages, &,c., " and that Elizabeth A. his sister loas against

heiress at law, and ought to be inrolled;" and there was an as- oissoN,

sessment of a fine upon her, and she was inrolled tenant, and

enjoyed the estate. It further appeared that she had at the same

time several younger sisters living. Therewas anotherinstanceof

a presentment in 1806 that T. L. died seised of a customary tene-

ment : and that his nephew and heir at law J. W. ought to be

admitted tenant; and he was accordingly enrolled tenant: it

being also proved that T. L. had five sisters, the eldest ofwhom
was the mother of J. W. and other younger children ; and the

other sisters, who all died before T. L., also left issue. Another

instance was of J. F. a customary tenant, who died leaving two

daughters, Aym, who had married T. G., and Elizabeth who
had married D. C. In 1793 the jury presented that J. F. died

seised as mortgagee of several parcels of land, &c., and that

Ann G. is heir and ought to be admitted; and Ann G. paid a

fine for a descent as mortgagee on the death of J. F. her father.

It was also proved by an aged witness, who had himself been

possessed of property in the manor since 1774, that the reputa- [ 64 ]

tion of the custom was that in case of a person dying seised,

leaving only daughters, the eldest daughter takes; leaving only

sisters, the eldest sister takes ; and in case all are dead, the des-

cendants of the eldest take. The steward also, who had been in.

office 15 years, spoke to the reputation of the custom, that the

estate descends to the eldest sister when a brother dies seised,

leaving more sisters than one. The learned judge being of

opinion that these facts were primjl facie evidence of a custom

in this particular manor to entitle the defendant to the whole, as

heir of the eldest sister, would have left the case to the jury

upon that evidence; but the plaintiff's counsel chose to be non-

suited, intending to take the opinion of the Court, whether, as

no instance was in fact proved of a customary descent to a col-

lateral representative, so far removed as a great nephew from

the person last seised, but only of a descent to a sister's son, the

Vol. XII. E custom
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1810. custom could be extended so far by the general evidence given

in this case. Accordingly,
Doe, Park in the last term obtained a rule nisi for setting aside the

Foster and "o^suit, which was now supported by him and Littledale ,- and

Jamieson ^" support of their objection to the evidence they relied on the

against case of Denn d. Goodwin and others v. Spray (a), where proof
SissoN. of customary descents to eldest daughters and eldest sistersj in

exclusion of younger daughters and sisters, was held not to ex-

tend to an eldest niece: and yet it appeared in that case from an

ancient customary of the manor, found amongst the court rolls,

and therefore stronger than evidence of mere oral reputation,

that " nulla tenementa manerii erunt partibilia nee inter haere-

[ 65 ] des masculos nee famellas." But the Court, relying upon the

doctrine of Lord CoJce, in Ratcliff v. Chapman (6), that to

prove a custom it must be shown by precedents to have been

put in usCi and that reputation only was not sufficient ; held

that where the custom was silent, or in other words was not

proved by precise precedent, the common law must regulate the

course of descent. In support of the same doctrine, they also

referred to 1 Roll. Abr. 624-. pi. 2. and Godb. 166.; and ar-

gued, that the jus representationis only applied to the right of

succession and descent at common law; and unless the custom-

ary heir is entitled to seisin, the custom does not attach : for no

right attached in the eldest sister during the life of her brother.

Topping and Holroyd, on opposing the rule, in answer to a

question from the Court, waved any reliance upon the evidence

of the custom of other manors offered at the trial ; which it

seemed to be agreed now was not evidence for the present pur-

pose (c). And as to the principal point, they denied any neces-

sity to shew a particular instance of an immediate descent to a

great nephew of the person last seised. The customary right of

descent to an elder sister was not disputed ; and then the com-

mon law attached upon the custom to carry the estate, in case

of her death, to her male heir, jure representationis. The
younger sisters, taking nothing by the custom, could not trans-

mit any estate to their descendants.

Lord Ellenborough C. J. The objection made is to the

want of evidence of any instance where the grandson of an

{a) 1 Term. Rep. 466. (b) 4 Leon, 242.

ic) Fide S. P. by Lord Ke»:^cn C. J. in Roe v. Farierj 5 Term Rep. 30.

eldest
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eldest sister of the person last seised has taken immediately by 1810.

the custom : but there was evidence of reputation, as to the JT

custom of the manor, that in case all the daughters or sisters Lessee of
of the person last seised were dead at the time of his death, the FosxERand.

descendants of the eldest of those should take. And though Jamieson,

this reputation in its generality went beyond the particular in- against

stances proved in which the custom*had put in use, (which, how-

ever, was established not only in the case of the eldest sister's

taking, but also of the eldest sister's son's taking, upon the

death of the tenant last seised ;) yet how can we say that it was

not evidence to go to the jury (which is the question we are now
to decide) of the larger custom, of which the particular in-

stances proved were only so many branches derived from the

same root. We do not take upon us to decide that the exist-

ence of the reputation proved that the custom existed in this

extended degree; we only say. that it was evidence to go to the

jury. If the Judge had decided improperly, in stating that he

should leave that evidence to the jury, we would have taken

care that the plaintiff should not be prejudiced by voluntarily

submitting to a nonsuit in deference to that opinion; but we see

no reason to disapprove of it. If the lessors of the plaintiff

have evidence to contradict the reputation, they are not con-

cluded by this nonsuit.

The other Judges accorded with this opinion; and by
Le Blanc J. The question as to the custom stands more

favorably for the lessors of the plaintiff upon the nonsuit, than

if the question of fact had gone to the jury, and they had found,

as they probably would have done, that the custom did exist to

tha extent contended for by the defendant : for then the exist-

ence of the custom would have stood upon the verdict of a [ 67 3
jury finding the fact. But it is still open to the lessors, if upon
further search they should discover any instance in which the

grandson of an eldest sister did not take under similar circum-

stances, to bring the question forward again in another eject-

ment.

Rule discharged.

E 2 Massey
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The Stat. 43
G. 3.C. 141.

does in no
Instance ex-
tend to pro-

tect justices

of peace in

the execution
of their office

against ac-

tions for acts

TPHIS was an action of trespass and false imprisonment,

wliich was brought against a magistrate of the county of

Chester, in consequence of a commitment by him of the plain-

tiff to the house of correction, under a proceeding which was

contended by the magistrate to be a conviction of the plaintiff

as a vasrant. At the first trial before the Chief Justice of

Chester, it was opened by the plaintiff's counsel, and proposed

to be proved, that no information had been taken by the defend-

imprison!^
^'^ ^"^ which could warrant any conviction or commitment, but

ment, unless that the magistrate had proceeded ex mero motu ; and they

began *by proving the notice ofthe action, served above a month

before the action brought, directed to the defendant ** one of

his majesty's justices of the peace for the county of Chestei'
;^*

and stating in substance that the defendant having on the 27th

o^ March 1808 as one of his majesty's justices of the peace for

that county, caused the defendant to be app-ehended and un-

laisfully committed to the house of correction, and there im-

done on ac

count of some
conviction

made by
them of the

plaintiffs in

such actions

by virtue of
any statute,

&c. But
whether cer-

tain proceedings alleged by the plaintiff to have been set on foot against him by the defend-

ant, a justice of the peace, ex mero motu, without any information laid on oath before him,
(though falsely alleged to be on the information on oath of J. 5.,) on which the plaintiff was
taken and imprisoned, were a conviction within the meaning of the act ; so that the plaintiff

was thereby confined to seek redress by an action on the case framed as the act directs ; the
Court would not inquire of an affidavit, but sent the case to a new trial to have the fact of
such conviction ascertained. And it appearing on a second trial, that an information on the

oath of T. O. on a charge of vagrancy against the plaintiff was laid before the magistrate on
a certain day, when the plaintiff was examined and heard upon that charge, and that the

magistrate then made out a warrant ofcommitment until the next sessions, in which warrant
i: was wrongly stated that the plaintiffhad been charged on the oath ofT. S., (who negatived

ha\ang made any such oath ;) but which allegation it was held might be rejected as suiplus-

age ; and afterwards drew up a conviction dated on the same day, but not exhibited tiil a
month afterwards at the sessions: held that this was sufficient evidence of a conviction con-
nected with the imprisonment, however informally such conviction or warrant of commitment
operating as a conviction were drawn up ; and, therefore, that at all events the magistrate

was protected against this action of trespass.

The magistrate is liable to answer in an action for such part of an imprisonment suffered

under his warrant as was within six calendar months before the action commenced against

him.

[•*68 ] pr honed
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jerisoned for 4 months then next following, the plaintiff, is 10.
according to the form of the statute, gave him notice that after

the expiration of one calendar month he should sue out a writ Massey

of latitat against the defendant in B. R. for the said imprison- _
against

ment, and proceed against him thereupon according to law.

Upon this it was immediately objected for the defendant, that

the case was within the late act of the 43 Geo. S. c. 141. and

the action of trespass was not maintainable ; and thereupon,

without entering further into the case, the plaintiff was non-

suited.

That statute, reciting that justices of the peace, who are

authorized and required by divers acts to convict persons of of-

fences in a summary way, should be rendered more safe in the

execution of their duty, enacts, " that in all actions whatsoever

brought against any justice of the peace on account of any con-

viction by him made by virtue of any statute, 8cc., or by reason

of any act, matter or thing whatsoever, done or commanded to

be done by such justice for the levying of any penalty, appre-

hending any party, or for carrying any such conviction into

effect, in case such conviction shall have been quashed^ the plain-

tiffin such action (besides the penalty, if levied, &c.) shall not

be entitled to recover any more damages than 2(^., nor any costs

unless it shall be expressly alleged in the declaration in the

action in which the recovery shall be had, and vohieh shall be in

an action upon the case only, that such acts were done malici- [ &J ]

ously and without any reasonable and probable cause."

Topping (with whom were Yates and Richardson) moved in

the last term to set aside the nonsuit (a), contending, upon the

authority of Morgan v. Hughes (b), that trespass, and not case,

was the proper remedy in this instance : and that the act of

(«) At the same time Topping stated, by way of objection, that the cause
had gone down to trial at Chester by mittimus, without an order for a special

jury ; and after it was entered, application was made to the Court there, by
the defendant, for a special jury; which the plaintiff opposed ; but the
Court at Chester granted it ; saying that it was their practice so to do. Le
Blanc J. asked how advantage could be taken of this upon the motion to set
aside the nonsuit then before the Court. And Lord Elknborough C. J.
afterwards said that the objection, if any, was cured by the plaintiff's

appearance.

{b) 2 Term Rep. 225.

parliament
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parliament must be confined to cases where the magistrate had a

jurisdjction, and a conviction had been made, regular at least

in the form and manner of proceeding, and not where he had

proceeded without any information on oath laid before him, and

therefore without any semblance of authority. A rule nisi

being granted,

The Attor7iey-General and J. Williams now shewed cause

against it, and relied upon the positive words of the statute,

that a magistrate should not be liable for any act, matter, or

thing done or commanded by him, for carrying any conviction

into effect, in case such conviction shall hav€ been quashed,

(which of course assumes that it was illegal) except in an action

upo7i the case only ; and even then the plaintiff shall not be

entitled to recover more then 2<i. damages (over and above the

penalty, if levied,) unless the declaration alleges that the act

was done maliciously and without any reasonable and probable

cause. If an action of trespass therefore may be brought, to

which that injunction docs not apply, the magistrate will be de-

prived of the benefit of the statute. It is only magistrates who
happen to have acted illegally who are liable to be sued with

effect at all, and the statute meant to protect them against

damages in every case but where they had acted from malice

and without probable cause.

The Court having asked the Attorney-General, whether he

meant to contend that the statute extended further than to pro-

tect magistrates in cases where there had been a conviction in

form : and being answered in the negative ; after some con-i

sultation

Lord Ellenborough C. J. said, that such being their

consideration of the meaning of the statute, that it was con-

fined to cases where there had been a conviction by the magis-

trate ; it seemed to them that the progress of the cause had

been stopped too soon ; before it had appeared whether there

had been a conviction or not; and therefore it was necessary

that the cause should go to trial again in order to have that fact

ascertained.

On this J. Williams said that they had now an affidavit of

the fact of a conviction having been made by the magistrate

;

which might save the expense of taking the cause to trial again.

Put the Court said that they could not take notice of that affi-

davit i
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davit ; for if they received it, they must let in affidavits on the 1810.

part of the plaintiff denying the conviction, and so they should

have to try the fact upon affidavits. And afterwards Massey

* Lord EllexN'borough C. J. said : It appears to me that
j^^^nsov

the true construction of the act is, to confine the protection r*^^ -i

given by it to magistrates to cases where there has been in fact

a conviction :. and if there were a conviction in fact in this case,

it would answer no purpose to the plaintiff to carry the cause

to trial again ; but as that matter was not ascertained at the

former trial, we must send it to another.

All the other Judges concurred in this : and Le Blanc J.

added, that if the construction of the act were otherwise, it

would go the length of saying that in no case would trespass lie

against a magistrate for any act done by him in his official cha-

racter, whether there had been any conviction or not ; which

could not have been the meaning of the legislature. The Court

however in making the rule absolute said, that they would open
it again if any thing occurred to themselves before the end of the

term ; or upon the suggestion of the defendant's counsel, to ren-

der the construction of the act more doubtful than it at present

appeared to them. But a few days afterwards the Attorney-

General, expressing his acquiescence in the opinion before de-

livered by the Court, that, the act was confined to the case of

convictions, the rule stood absolute as it had been before

ordered.

At the second trial it appeared that the plaintiff, who had

previously resided at Wilmslow in the parish of Bollenfoe in

Cheshire, where he had property in houses estimated at 7 or

800/., had been iujprisoned under civil process from some time

in 1806 till the 27th o^ Feb. 1808, when he was discharged:

and that on the loth o^ March he came to a friend's house near

Wilmslow, and removed from thence on the 21st to another L 72 J

place in the neighbourhood. That during the greater part of

the time the plaintifl" was absent from home, he left his wife

and children without any provision, and the latter were main-

tained by the parish of Bollenfee in their poor-house. That
Thomas Smith, an overseer of the poor of Bollerifee, had com-
plained on this subject both to the defendant and to others, and

the defendant had ordered the parish officers to relieve the plain-

tiff's family ; but Smith himself expressly negatived that any

information
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information or complaint upon oath was ever made by liim to tli0

defendant against the plaintiff for any supposed act of vagrancy.

That on the 26tli of March 1808 the defendant delivered to the

constable of Stockport a warrr.ntto apprehend the plaintiff, dated

the 1 9th of that month; which reciting that Thomas Smith, pre-

sent overseer of the poor ofBoUetifee, &c., had made ir^ormation

and complaint upon oath before the defendant, one of his Ma-
jesty's Justices of the peace, &c., that J. Massey late of Bolle7i-

Jee aforesaid, check manufacturer, had run away and left his

wife and children chargeable (a) to the township of B. aforesaid;

commanded the constable forthwith to apprehend the plaintiff

and bring him before the defendant, &c. to answer the said infor-

yination and complaint. Upon this warrant the plaintiff was

apprehended on the next daj^, which being Sunday, he was

brought before the defendant on Monday the 28th, in the cus-

tody of Thomas Occlestone, constable of Bollenfee, when the

plaintiff, on being examined, refused to part with his property

in order to provide for his family, or to give security to the

parish ; and having previously declared his intention to go away,

the defendant took the examination on the oath of Thomas

Occlestone then present, in which he deposed that the plaintiff

had left Wilmslow, his place of residence in BoUe?ifee, in

Oct. 1806, and that his family consisting of a wife and two

children had been chargeable to the township of ^. since March
. 1807. Whereupon the defendant on the same 28th of March

made out the following warrant of commitment of that date.

" County of Chester.—To the keeper of the common gaol, &-c.

" Receive into your custody the body of J. Massey herewith

" sent you, brought before me (the defendant) one of his Ma-
*' jesty's justices, &c. by T. Occlestone, constable of the town-

*' ship of Bollenfee, &c., being charged on the oath of Thomas
" Smith, overseer of the poor of the said township, &c. with

" running away and leaving his wife and two children, whereby

" they have been chargeable to the said township of B. since

" the 1st of March 1807; and him safely keep in your custody

" until the next General Quarter Sessions, and until he shall

" be discharged by due course of law," &c. The defendant

afterwards at the next Quarter Sessions on the 26th of April

(«) This is an act of vagrancy by stat. 17 G.2.

put
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put in the following conviction. " County of C7z^5^^r to wit.— 1810.

" Be it remembered, that John Masscy, late of Bollenfee in -

" the county of Chester, chapman, is this day convicted before Massey

" me, one of his majesty's justices of the peace in and for the Johnson.
*' said county, of being a rogue and a vagabond ; for that he the

" said J. M. between the 1st o^ Jan. 1808 and the 1st of Feb.

" 1808 did run away and leave his wife and family chargeable

" to the township of B. aforesaid." (Dated 28th of March

1808, and signed and sealed by the defendant.) This conviction

was proved and relied upon at the trial by the defendant as an

answer to the action (a) ; the rest of the evidence having been [ 74 ]

adduced by the plaintiff, or obtained on cross examination of

his witnesses. And in order to shew that the action was

brought in time, the plaintiff further proved the notice of action

before stated (6), and the latitat issued in this suit indorsed

with the name of the agent of the plaintiff's attorney, and with

the date of the 8th Oct. 1808, when it was sued out.

Two objections were taken on the part of the defendant io

the action : 1st, That it was brought too late ; the writ having

been sued out on the 8th of Oct., more than six months after

the cause of action (c), which accrued on the 28th of March.

*idly, That the conviction, while it remained in force, conclu-

sively protected the defendant from being questioned in this

form ; according to the case of Stricklatid v. Ward [d). But

in

(a) At the Quarter Sessions, held at Chester on the 26th of jlpril 1808,

the plaintiff, by an oixicr of that Court, reciting his commitment by the

defendant for the cause stated in the warrant of commitment, was remanded

to the same custody until the next Sessions, or until he should be otherwise

discharged by due course of law.

(A) Ante, 68. {c) Vide Stat. 24 G. 2. c. 44. j. 8.

(</) Winchester Summer Assizes 1767, corzm Yates 3., ciicd. in Lovelace

v. Curry, 7 Term Rep. 633, 4. Vide Hill v. Bateman and Another, 1 Stra.

710. where in an action of trespass and false imprisonment against a justice of

peace and a constable, the case was that the magistrate had convicted the

plaintiff for destroying game
;
(the stat. 5 Ann. c. 14. s. 4. giving a penalty

for this offence to be levied by distress, and only enabling the magistrate to

commit the offender to the house of correction for want of such distress ;)

and though it was proved that the plaintiff had effects which might have

been distrained sufficient to answer the penalty, yet the defendant sent him

immediately
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in order to save further expense to the parties the wliole caje-

was left to the jury, in order to assess the damages, in case ihe

plaintiff should ultimately be considered as entitled to recover;

reserving the question of Jaw for the consideration of this Court.

The jury accordingly found a verdict for the plaintiff for 20/.

damages : and leave was reserved to the* defendant to move to

set aside that verdict, and enter a nonsuit, if the Court were of

opinion that either of the objections to the action was well

founded. A rule nisi was accordingly obtained for that pui-pose

in the last term, which now came on to be argued.

immediately to Bridewell^ without endeavouiiBg to levy the pemilty—Ld.

C. J. Raymond held that the action lay against the justice. Aad, as tlie

report states, it was agreed that justices of peace, in such crjscs, were
obliged to shew the regularity of their convictions : and that the informa-

tions, ^c. laid before them, upon wliich their convictions were- grounded,

must be produced and proved in court. This opinion must have been given

upon the supposition that it was necessary to shew such information laid

before tlie magistrate in order to give him jurisdiction, in the particular

case, for the purpose of protecting himself ; for v/ith respect to the constable

who had executed the warrant of commitment, it was clearly agreed tjiat the

warrant was a sufficient justification ; it being a matter within the gcaeral

jurisdiction of the justice. But in the case of Strickland v. Ward, it does

not appear that Mr. Justice Tates required any other evidence to be pro-

duced in justification of the magistrate than the conviction itself, and the

Warrant of commitment granted thereupon : on which, says Mr. Justice

Yates, in his own MS. " I gave my opinion that this conviction could not

be controverted in evideace; that the justice, having a competent jurisdic-

tion of the matter, his judgment was conclusive till reversed or quashed ; and

that it could not be set aside at nisi prius." JThe jurisdiction of the magis-

trate being granted, the conclusiveness of the conviction in a collateral pro-

ceeding, that is, the propriety of the conclusion drawn by him from the

whole matter before him, seems clear upon principle and all the authorities :

the only questions upon these cases would be, Whether, as against tlie ma-

gistrate himself, the conviction alone would be conclusive evidence of his

jurisdiction in the particular case ; or, if not conclusive, at least presumptive

evidence of it ; or, whetlier it were necessary for him to sliew the information

on oath laid before him ; or competent for tlie plaintiff in the action to ne-

gative by evidence the fact of any such information, as stated by the magis-

trate in his conviction, having been laid before him, in order to shew that he

had no jurisdiction in the particular case. Vide Crepps v. Durdou, Co<wp.

640. Davison v. Gill, 1 East, 64. and Wdch v. Nash, 8 East, 394,

U])ou
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Upon the first point it was observed by Le Blanc J. that the 1810.

plaintiff was estopped by the lapse of more than six months

before the action brought from insisting upon the * illegality of Massey

the caption under the warrant of apprehension, grounded as the Jqhnson.
plaintiff's counsel insisted upon a false allegation that Thomas \*tQ 3
Smithy the overseer of the poor of Bollerifee, had made in-

formation and complaint upon oath before the defendant that

the plaintiff had committed an act of vagrancy. But it being

observed by the plaintiff's counsel, that the plaintiff" continued

in gaol under the defendant's commitment of the 28th of

March down to the 26th of April (after which his further im-

prisonment was under the order of the Quarter Sessions,) which

was within the six months before the suing out of the writ on

the 8th of Oct., this objection finally took another shape; upon

which the question was, Whether the imprisonment under the

commitment of the 28th of March could be covered by the

conviction, which was not exhibited and, for avight that ap-

peared, was not drawn up and executed by the defendant till

the 26th of April ; and there being no proof of any minutes

of a conviction made on the 28th of Ma7-ck, which was con-

tended to be necessary to warrant the antedating of a more

formal conviction. But the Court had no doubt, that supposing

the magistrate to have had jurisdiction to convict, and that upon

information laid before him upon oath he had in fact convicted

the plaintiff on the 28th of March, it was competent to him

to draw up the conviction at a future time in regular form, and

to protect himself by it. And here, they obseved, that the

conviction purported on the face of it to have b^en made on

the 28th of March : and there was no evidence to shew that it

was in fact made at any other time. But the difficulty felt by

the Court, as expressed by the Lord Chief Justice, was this

;

supposing the conviction drawn up in this general form to be

sufficient for this purpose, (which was denied by the plaintiff's

counsel ; and admitted by the defendant's counsel to be infor- C "77 3

mally drawn up,) how the imprisonment under the warrant of

commitment could be connected with it ; there being no inter-

nal reference to connect the two papers : and then the warrant

of commitment expressing upon the face of it to have been

made upon the information on oath of Thomas Stnith ,• an alle-

gation which was shewn by evidence to be false ; it was diffi-

cult
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cult to refer that to a legal and valid conviction, which must
be presumed to have proceeded upon a true fiict.

Topping, Yates, and Richardson for the plaintiff adopted

this suggestion, and further contended, that whether the record

of conviction, on which the defendant rested his justificatiou

at the trial, were or were not connected with the warrant of

commitment, the defence equally failed. If not connected,

the conviction appeared to have been made without any infor-

mation on oath, or any hearing of the party accused, and was

therefore illegal and void both in form and substance. Fo?

though a magistrate may proceed in such cases upon his own
view; yet if he allege his conviction to be founded upon the

information of another, and such allegation be proved to be

false, the foundation fails. And a magistrate cannot protect

himself against an action for false imprisonment by drawing

up a paper in the name of a conviction without any facts to

warrant it. But if the instruments were connected, then the

conviction partook of the original vice of the commitment, wliieh

was founded upon the allegation of a false fact. Considering

them as unconnected, there was no conviction either in fact or

in law to justify the imprisonment. The warrant of commit-

ment was not of itself a conviction ; it did not profess to be so

;

and in Rex v. Rhodes (a), confirmed in Rex v. Cooper (6),

such a warrant was held to be illegal for want of a previous

conviction. The warrant of commitment ought, as it was there

said, to include a conviction. The magistrate ought to have

stated that there was an information on oath laid before him of

such and Such facts (amounting to an act of vagrancy) ; and

that after hearinff the evidence before the accused, and his de-

fence, if any, he had found him guilty of the oftence; and then

he should proceed to his commitment. They further contended

that the stat. 43 Geo. 3. c. 141. only extended to cases where

there had been a conviction, and that conviction had been

quashed; for the legislature considered, that while the convic-

tion remained in force, the magistrate havingjurisdiction to con-

(fl) 4 Term Rep. 220. In H'tl. 37 Geo. 3. this Court quashed a similar in-

strument, drawn up in the same words as the warrant of commitment in

Rex v. Rhodes, which was intended to have effect as a conviction and com-

mitment in execution, and ordered the party, Richard Devereux Combe, who
was brought up on habeas corpus, to be discharged.

{b) 6 Term Rep. 500.

vict
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^ictin the particular instance would be protected by it in any

collateral proceeding, as before the statute ; and therefore only

needed the protection of the statute where the conviction had

been quashed, as it might be, for any irregularity in the form

of tile proceeding. It was therefore still competent for the

plainiiff in this case to bring his action of trespass, the convic-

tion not having been quashed, though insufficient to protect the

defendant, by reason of the falsity of the allegation, as to the

information on oath of T, S.^ which was the foundation of the

defendant's jurisdiction in the particular case. And they also

suo-ijested that the act was confined to cases where a defendant

has been convicted in a penalty ; for it says that the plaintiff in

the action, besides the amount of the penalty levied, in case any

levy thereof shall have been made, shall not be entitled to reco-

ver more than 2<i. damages, &c.

In answer, however, to this part of the argument, it was said,

e contra, that the act was plainly not confined only to cases

where penalties were or might be levied, but that it extended

to every case, whether a penalty wei'e leviable or not ; provi-

ding only for the recovery of the penalty, if levied, in addition

to the damages, where the conviction has been quashed. And
of this opinion were the whole Court

The Attorney-General.) Crosse, and J. Williams, in support

of the rule, observed with respect to the argument, that the

Stat. 43 G. 3. applied only to cases where the conviction had

been quashed ; that the legislature could never have intended to

protect magistrates after their convictions had been adjudged to

be bad, and were quashed, and yet to leave them unprotected

while their convictions were still nominally in force, however

vicious in the form of them. It certainly was their intention to

protect the magistrates by this statute in every case where the

conviction itself did not protect them. They then contended

upon the principal question, that it was sufficient if the magis-

trate, on hearing the information or complaint, upon oath, and
the defence of the party accused, came to the conclusion that

he was guilty ; for that was a conviction ; and it was competent

to him to draw up such conviction in formal language at any

time afterwards; and this, whether he had made minutes of the

proceeding at the time or not, however proper it might be, for

the sake of certainty, to make such minutes. Then taking the

whole

1810.

Massey
against

Johnson.

[79]
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whole of the facts together as proved in evidence, it appeared

that the plaintiff had been legally convicted, although such con-

viction had not been drawn up and committed to writing in

proper form. There was a regular information on oath, laid

before him on the 28th of March by T. Occlesione, of Bollenfce,

-charging the plaintiff with having deserted his family for some
time previous, and that they had been chargeable to the town-

ship : and the plaintiff" himself, when questioned, refused to

provide for them or to give security to the township, though he

had property there sufficient for the purpose. The defendant

must then have come to the conclusion that he was guilty ; for

the warrant of commitment dealt with the plaintiff as a person

who stood convicted. This is the effect and substance of it

;

though not correctly expressed in the warrant; for it states the

evidence of the act of vagrancy to be the vagrancy, when the

magistrate ought regularly to have convicted the plaintiff of

being a vagrant upon that evidence stated, and upon the result

of the hearing of the whole matter of the charge and defence

:

and there is also a palpable mistake in stating the charge upon

oath to have been made by T. Smithy instead of T. Occlestonci

by whom it was in fact made. Then the conviction afterwards

drawn up, with which the commitment is connected by the

whole scope of the evidence, expressly states the plaintiff to

have been, on the same 28th of March, convicted before the

defendant of being a rogue and vagabond, upon the fact of de-

serting his family and leaving them chargeable to the township*

But however irregularly the conviction or the warrant of com-

mitment may be drawn up, it is not less a conviction in fact,

and does not the less bring the convicting magistrate within the

protection of the statute. Suppose an action Cn the case had

been brought, and these facts had been proved, it could not

have been objected by the defendant to such an action, that the

conviction was irregular, or that the warrant of commitment

was not issued for the purpose of carrying that conviction into

execution ; and therefore that the action ought to have been

trespass. When the facts of a conviction and of the warrant

of commitment were given in evidence, it was competent to

the plaintiff to contradict the fact, stated in the warrant, of the

information not having been given on oath by T. Smith. But

though tlic conviction and the wairant of commitment were not

connected



IN THE Fiftieth YEAtt of GEORGE HI. * 81

connected by the evidence, it would be sufficient for the pur- 1810.

pose of defence against this action, to shew that the warrant of

commitment was itself a conviction, though an irregular one^ Massey

to entitle the defendant to the protection of the act. The ma- Johnson.
gistrate heard the plaintiff upon a charge of vagrancy; and

must either acquit or convict him : then, if he send him to gaol

to be there kept till the next sessions ; as a commitment Under

the vaofrant act to the next sessions is a commitment in execu-

tion ; this of itself operates as a conviction, however informally

it may be drawn up. The commitment states the same facts as

the conviction.

Lord ELLKNBOROuaH C J. I will assume for this purpose

that there ought to be a regular ground-work for the convic-

tion of the plaintiff on the 28th of March ; but there was in

fact a regular information on oath laid before the magistrate,

and a hearing of the plaintiff upon the charge. Then the ma-
gistrate being warranted in taking cognizance of the charge,

and in committing the party, if in fact he did convict him of

that charge ; after a conviction in fact the magistrate was au-

thorized to commit the plaintiff; and the conviction might be [ 82 3

drawn up in form at a future time. Then having in fact con-

victed, and being warranted to commit, the plaintiff, though the

defendant has misrecited in the warrant of commitment that he

acted upon the information on oath of Thomas Smith, when in

truth it was upon the information of another person; yet that

may be rejected as surplusage, and the rest of the commitment

will stand good. This recital of a false fact in the warrant of

commitment is the only thing which has kept my mind in sus-

pense, on account of the difficulty of connecting the imprison-

ment under it within the conviction: but by rejecting from the

warrant of commitment the words as to tlie person by whom
the information was made, the warrant will stand good for this

purpose: and then the conviction, which may be drawn up at

any time afterwaids, if in fact the party were convicted, and

w hich was afterwards exhibited, shews that the plaintiff was

convicted of the offence for which he was committed. This is

sufficient at all events to protect the magistrate in this action.

The other Judges expressed themselves satisfied on this

ground. And Le Blanc J. added, That the objection would

have assumed a very different shape, if there had been no in-

formation

8
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1810.

Massey
against

Johnson.

formatii)n on oath of any person whereon to found the convic-

tion; the information on oath of T.Smith, on which the con-

viction professed to be founded, having been negatived by the

evidence : but there was in fact an information on oath laid be-

fore the magistrate by S. Occlestone^ which at all events au-

thorized the proceedings.

Rule absolute.

[ 83 ]
Thursday,

Feb. ^st. Fell, Clerk, against Wilson.

^!idoiffor""* 'T^HE plaintiff, as vicar of the parish of Warcop in West^

I moreland, brought debt upon the stat. 2 & 3 Ed. 6. c.

13. against the defendant for not setting out the tithes of pota-

toes and other vegetables. At the trial before Chambre J.

^o years be- at Appleby much evidence was given on the part of the vicar,

which satisfactorily established his right to the tithes in kind of

the articles in question, and negatived the existence of any mo-

dus; expecting, as it seemed, that defence to be set up by the

defendant. But it appeared that the tithes of the defendant's

estate had been always or generally retained by the occupiers

under agreements and compositions from time to time made
with the vicar for different periods, varying in the sums ; and

for some time back 40s. a year had been received by the vicar

of the defendant. And no notice to determine the composition,
ttthesvtcartal, analogous to a notice to quit, having been proved; it was ob-

other tender- jected that the composition continued in force, and therefore

that this action was not maintainable: but the learned Judge,

considering the contention between the parties to be, whether

there existed a modus or not ; and considering the defendant as

tithes liad

been long
paid by the

farmer, and

tion of debt
brought on
the Stat. 2 $£3"

3 Ed. 6.C. 13
for not set-

ting out the

tithes, the

vicar, in a
conversation

with the far-

mer, had de-

manded Ms

ed him 40s.

(the annual

composition,)

which the

vicar refused

to take, but assigned no reason for his refusal ; this was held to be no evidence of a notice to
determme the composition, which notice ought to be unequivocal : and held also that the
fanner, not haying denied the vicar's right to tithe in kind before the action brought, was not
precluded from taking the objection to the action at the trial, for want of a proper notice to
determine the composition, analagous to a notice to quit land, by putting the vicar to the
strict proof of" his right to tithe in kind.

thereby
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8d

thereby denying the composition, and ainy title in the plaintiff 1810.

to take tithe in kind ; and thinking the case analogous to that

of a tenant from year to year disclaiming to hold of his land- ^^^^» Clerk,

lord ; overruled the objection, but saved the point ; and the Wilson.
plaintiff took a verdict for Is. as the single value.

Raine moved in the last term to set aside the verdict and C 84 ]

enter a nonsuit, upon the authority of the case of Hewitt and,

others v. Adams, in the House of Lords, 1782 (a), where it

was decided by the unanimous advice of all the Judges, recog-

nized in Wybiird v. TucJc (b), and Bishop v. Chichester (c),

that the like notice was required to determine a composition for

tithes as to quit land tenanted from year to year.

Le. Blanc J. asked, whether the defendant had denied the

vicar's right to the tithes before the action brought, or only in

Court, by putting him upon the proof of his title; for that,

he thought, made all the difference. And being answered that

the defendant had not denied before the action the composition

payable to the vicar, which the latter had before received ; the

Court granted a rule nisi. And now upon reading the report of [ 85 ]

the evidence given at the trial to the purport before stated, it

(a) Adamsy the lessee of the tithes, claiming under Dr. Waller^ the vicar

oi Kensington, filed his bill against Hi^ov/// and others, nurserymen in that

parish, who had before made a composition with Dr. Waller at so much an

acre for their nursery grounds ; stating that he had served them with notices

to determine their compositions, and requiring them to set out their tithes,

which they had neglected to do, and praying an account for the value of all

the tithes since the termination of the compositions. To which the defen-

dants below put in their answers, insisting, 1st, That the composition was

to enure during the incumbency of Dr. Waller: 2d, That if determinable, it

was not properly determined by the notices that had been given : sdly. That

hothouse and greenhouse plants, exotics, &c. were not titheable. The Court

of Exchequer having decreed an account to betaken against the nurserymen,

they appealed to the House of Lords ; and that House, after hearing counsel

upon the following preliminary point. Whether the notice given ^vere suf-

ficient notice to determine a composition for tithes
;
put this question to the

Judges; " Whether the notice given on the 8th of Sept. were a sufficient

notice to determine a composition for tithes from year to year ; such years

commencing on the 29th of Sept. ?" On the I9th j^pril 1802 Mr. Justice

GouU delivered the unanimous opinion of the Judges present upon the said

question, that such notice was not sufficient. Whereupon the judgment

complained of (so far as it related to the cause above mentioned) was

reversed. Appeal Papers in Dom. Proc. with MS. Judgments. And vide

7 Bro. Cas. in Pari. 64. (edited and continued by Tomlins.) S. C. and

also 3 G<i^ill. Tithe Cas. 1204. S. C. and 4 G^ivill. 1323.

{i) 1 Bos, & Pull. 458. (c) 2 Bro. Ch. Rep. 162, 3.

Vol, XII. F ^ appeared
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1810. appeared that the learned Judge before whom the cause was
- tried, upon further consideration of the evidence, and of the

i;£LL,^\^ierK, course which the trial took^ was induced to think that the resis-

WiLSQN. tance by the defendant to the plaintiff's title at the trial lay prin-

cipally in his putting the plaintiff to the proof of it, and not in

r 1
" producing evidence against it, or cross-examining to that point,

except that one of the witnesses was asked whether he had ever

known the vicar collect tithe in kind of the articles in question

;

and that another witness said that he saw the defendant offer 40s.

which he called a modus, or something of that sort; not speak-

ing with any certainty to the defendant having insisted upon it

as a modus. And as there was no evidence to prove that the

modus was actually insisted upon before the action ; and this

was a penal action ; it now seemed to th6 learned Judge that

no denial of the plaintiff's title at the trial could affect the de-

fence upon the want of .notice, since the penalty could only be

incurred at the time when the titheable subjects were removed,
^

at which time the composition was in force, and the defendant

I had a right to do the act. Notwithstanding this report, how-

ever, the plaintiff's counsel still insisted that, though there was

no evidence given at the trial of a formal notice from the plain-

tiff to the defendant to determine the composition
; yet that it

was to be collected from other facts proved at the trial, that the

defendant had notice of the determination of the composition

long before 1808; for not setting out the tithe of which year

this action was brought. It was therefore referred back to the

learned Judge to report the evidence in pleno, which had not

been at first considered to be necessary, for the purpose of rais-

[ 86 ] ing the objection on which the rule had been moved for. And
now, upon reading the further report, it appeared that there had

been a demand by the plaintiff of his tithe vicarial from the

defendant in 1806, when the defendant tendered 40s., which

the plaintiff refused to take ; and it was upon this occasion that

,
the witness said the defendant called it a modus, or something

of that sort. That the plaintiff afterwards went again to de-

mand tithe in kind of the defendant in ISO?? when only the de-

fendant's wife was at home; but in fact no composition had been

received for the last two years antecedant to bringing this action.

Par/c, lopping, and Holroyd, in shewing cause against the

rule, insisted upon the facts last reported, as evidence that the

vicar



tin the; Fiftieth Year of GEORGE III. 86

Vicai* had determined the composition by a regular notice, (and

a parol notice is at any rate sufficient,) supposing a six months'

notice to be necessary in order to determine a composition: but

they intimated doubts whether that were the point in judgment

in the case of Hewitt v. Adams in the House of Lords. The
question there put was, whether the particular notice given oil

the 8th of September to determine a composition for tithes end-

ing on the 28th of the same month were good; which the

Judges held to be insufficient.

Lord Ellenborough C. J. Both law and convenience re-

quire that some notice at least should be given to determine a

composition of tithe ; and if some notice be to be given (which

is not denied) it ought to be an unequivocal notice, that the party

may know upon what he is to depend. But the question here

is, whether any notice at all has been given ? Now I cannot

collect that, from the mere refusal to take the 405. tendered by

the defendant. Where there has been an habitual money pay-

ment, the mere demand of tithe by the vicar might mean of

that which had been used for a series of years to be accepted

by him for tithe. He ought to have explained himself further

if he meant to put an end to the composition. If he had de-

manded his lithe in Mnd^ that would have been unequivocal.

Then, when the plaintiff refused the 405. tendered by the de-

fendant, that might have been because there was more than one

year due, or because they might have entered into another com-
position. The plaintiff should have explained what he meant

;

whether he meant to refuse to accept any composition at all

;

for it lay upon him to prove that the former composition was

put an end to : and if a party will rest on a verbal expression

of his meaning, when it is certainly more convenient that it

should be reduced to writing, at least the verbal notice should

be unequivocal, and not rest upon a conversation which will

bear different meaninffs.

Gkose J. said, it would be very inconvenient if such loose

evidence were admitted to determine a composition of so long

standing.

Le Blanc J. It is clear from the opinion delivered by the

Judges in the case referred to in the House of Lords, oiHcxvJtt.

and others v. AdamSi that they thought some notice was neces-

sary to determine a composition for tithe. The question put to

F 2 them

1810.

Fell, Clerk,

against

Wilson.

[87]
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1510. thera did not require their opinion as to tlie length of time of

—— tlie notice ; and therefore the answer given by them satisfied the

Fell, Clerk, question put to them, that the particular notice which had been

{\^n!soN
given was not suflicient. But Mr. Justice Btdler, who was

one of the Judges concurring in that answer, stated afterwards,

in the case which has been mentioned of Wyhiird v. TucJc, the

[ 88 ] grounds on which the Judges proceeded who had concurred

in that opinion. Now here the evidence is that in 1806 the

plaintiff demanded of the defendant in person his tithes vicarial

:

that we must understand as a demand of the amount ; and at

the same time 40s. was tendered by the defendant ; which was

refused to be accepted by the plaintiff, but on what account was

not explained by him. Then again, in 1807 there was another

conversation, but nothing was said of taking tithes in kind.

Can that then be considered as a notice to quit given at that

time? If so, it must have operated on both parties. But if

the vicar in the next year had demanded the composition, and

the farmer had insisted that he had determined the composition

the year before, and that he would only give him his tithes in

kind ; it would have been no answer for the farmer to have said,

that because the vicar had refused to receive the composition

the preceding year, that operated as a notice to determine it.

Therefore by analogy to other cases of notice to quit, we can-

not construe a mere general demand of tithe, and a refusal to

take the sum tendered, which had been before received by the

vicar, to be a determination of a subsisting composition.

Bayley J. There is no evidence that the composition was

determined. The plaintiff demanded of the defendant his vi-

carial tithes : that rather seemed to be a demand of something

immediatCi and looked more to a money payment than to tithes

in kind : and there was no demand of titlie in kind in future.

Tlien the evidence is that the defendant offered him 405. shew-

ing that in his (the defendant's) understanding it was a demand
of money, and that 405. was all that was due. The vicar, how-

ever, refused it; but that might be because he thought that

\ more than one year's composition was due. He leaves this un-

[ 89 3 explained: and I do not think that it can be inferred from thence,

that it was a notice from the vicar that infuture he should take

hi& tithe in kind. I have said thus much, not as supposing that

I have added any thing to the reasons assigned by the rest of

the
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-the Court for their opinion, but lest it should be imagined that 1810.

I do not fully accord with my Lord and my Brothers in what

they have said. But I would wish it to be understood, that ^^^^' 9^^^^».... a^attijt

when I accede to the judgment of the Court, without assigning Wilson.
my own reasons, it is because I fully agree in those which have

been before assigned by my Brothers. _

Rule absolute.

T
Max aa'ainst Roberts and Others. , Monday,

°
Feb. 5tli.

HE plaintiff brought his action on the case in the Court A count in

of Comon Pleas against the defendant Roberts, and f"
''''^"°" °"

eight other defendants, of whom JoJm Ames and Jane his wire jng that the

were two ; and declared against them in his first count, that defendants,

whereas they were the owners of a ship called the Draper,
of a shin at

which ship before the time of the grievance after-mentioned, viz. Liverpool,

on 25th of April 1805, was lyinj? in the port of Liverpool, and ^°""d o" ^^

I 1 f .1 , ur * f 1
• T 1 1

^^y^S^from
bound upon a voyage irom thence to naterjord in Iretand; thence to Wa-
arid being so bound upon the said voyage, one J. T. shipped on tcrford, the

accoimt of the plaintiff iti* the said ship ten hogsheads of sugar, p^d ^oodsm
of the value of Sfol. to be carried upon the said voyage by the board to be

defendants, and to be delivered at Waterford aforesaid (the '^^ff'^'-'^fpo*'-

dangers of the seas excepted) to the ylaintiff or his assigns, 'voyage by the

he or thev pavinir freight for the said goods 20^. per ton, &c.; defendants,

and thereupon the said J. T., as the agent of the plaintiff, caused ^"n^^^f^ ^t

to be underwritten a policy of assurance of the said ten hogs- W. to the

plaintiff's

assigns ; and
thereupon the plaintiff' insured the goods at and from L. to W. ; and then averring that it

was the duty of the defendants as such owners to cause tlie ship to proceed on the Aoyage
from L. to W. ivithout deviation ; and alleging a breach of such duty, by their causing the

ship to deviate from the course of that voyage; after which she was lost with the goods ;

and the plaintiff, by reason of such deviation, lost his goods and the benefit of his policy,

&c. ; cannot be sustained, for want of alleging that the goods nvere delivered to or received by
the defendants for the purpose of carriage, or that they liad notice ofthe shipinetit ; from whence
a promise or duty, founded upon an agreement to carry the goods', might be inferred: and
also for want of an allegation, that the defendants undertook to carry the'goods directly to W.
from L. ; for though the ship's ultimate destination might be W., yet she might have been
iirst destined to other places on a coasting voyage.

[•*()0
;]

heads
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Max
against

RobeUTS
and Others.

[ 91 ]

heads of sugar valued at 375/. at and from Liverpool to Wa-
terford aforesaid; by which policy the underwriters took upon
them in that voyage the perils of the sea, Sic. And then the

plaintiff averred that the said hogsheads of sugar, being so

loaded on board the said ship for the voyage aforesaid, it he-

came and was the duty of the defendants, as such owners as

aforesaid, to cause the said ship to proceed upon the said voyage

frovi Liverpool to Waterford aforesaid, "without making any

unnecessary deviation from the course of the said voyage: yet

the defendants not regarding their said duty as such owners of

the said ship, but neglecting the same, did not cause the said ship

to proceed upon the said voyage from Liverpool to Wateiford,

'without ma/mig any unnecessary deviation from the course of

the said voyage, but on the contrary thereof, afterwards, and

after the said ship had sailed on her said voyage, and before she

completed the same, the defendants wrongfully suffered her to

make an unnecessary deviation from the course of the said

voyage from JL. to W. with the said hogsheads of sugar on

board as aforesaid, viz. from and out of the course of the said

voyage into Portwilliam Bay. And that afterwards, and whilst

the said ship remained in the said bay with the said hogsheads of

sugar so on board, she was by the dangers of the seas, &c. sunk ;

by reason whereof the said hogsheads of sugar ofthe said plain>

tiff so on board were destroyed. Whereupon the plaintiff, but

for such deviation of the said ship from and out of the course of

the sard voyage, might and would by law have recovered pay-

ment of his damages so by him sustained by such loss, by vir-

tue of the said policy of insurance : but by reason and means

of such deviation in the said voyage as aforesaid, and on no

other account whatsoever, the said insurance so as aforesaid

made on the said hogsheads of sugar, became and was avoid-

ed and of no avail, and the said underwriters became and

were exonerated and discharged from all sums that would

otherwise have been due and payable from them under their said

insurance, for and in respect of the said loss so sustained by the

plaintiff as aforesaid ; and in consequeJKe thereof the plaintiff

failed in the recovery of the said sums of money in certain ac-

tions brought by the said J. T. as agent of the plaintiff as

aforesaid, for and on account of the said plaintiff, against the

said underwriters on insurances, viz. against one D. M. &c.,

without
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without knowing or being apprised of such deviation as afore-

said, and became liable to pay and did in fact pay divers sums, to

wit, 500/. for and in respect ofthe costs and charges as well of the

defence of the said Z). M. &c. of such actions, as of the pro-

1810.

Max
against

Roberts
secution thereof by the said J. T., the agent of the plaintiff and Others.,

aforesaid. There was a second count stating the circumstances

in a similar manner, and alleging that it laas the duty of the

defendants (in respect thereof), as stick owners of the said ship,

to have made such voyage by and according to the direct, usual,

and customary way and passage, without deviation or departure

from, or delay or hindrance in, the same, without reasonable

or sufficient cause for so doing, t.i order that the plaintiff,

so being such proprietor of the said hogsheads of sugar, and

having caused such assurance to be made thereon. might not lose

the benefit of such assurance. And then it proceeded to allege

as a breach, that the defendants did not make such voyage

with their said ship by and according to the direct, usual, and

customary passage, without deviation. See, but wrongfully de-

viated from the direct, usual, and customary passage, &c.

;

and so concluded as the former count.

To this declaration three ofthe defendants pleaded notguilty,

and the rest (including Joh7i Ames and Janet his wife) suffered

judgment by default. And the cause went down to be tried at

Guildhall, in C. P. before the Chief Justice, upon the issue,

between the plaintiff and the three defendants who pleaded to

issue, and to assess the plaintiff's damages against the six other

defendants who suffered judgment by default. The jury found

the three defendants who pleaded to issue, not guilty ; and as-

sessed damages and costs against the six defendants who suffered

judgment by default. The plaintiff thereupon entered a noli

prosequi as to the husband John Ames, and Janet his wife,

two of those six defendants, and prayed his judgment against

the remaining four defendants. The judgment of the Court of

Common Pleas thereupon was, that the plaintiff should take

nothing by his writ, &c. ; upon which judgment the plaintiff

Max brought a writ of error, and assigned for error, that judg-

ment ought to have been given for him to have recovered

against the four defendants his damages assessed by the jury

against them. To which assignment of error all the original de-

fkidunts

[ 92 ]
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against

Roberts
and Others.

[*93 ]

£94 ]

fendiints (except John Ames and his wife, in respect to whom a

noli prosequi had been entered) pleaded in nullo est erratum.

This * writ of error was twice argued : the first lime in this

court in Mich. 49 Geo. S. by Taddi/ for the plaintiff, and

Parnther for the defendants; and the second time in the Ex-

chequer Chamber before all the judges, by the Attorney-

Genej-al for the plaintiff, and Lowes for the defendants. The
argument turned principally upon the question, whether in an

action on the case, which is laid in tort against two or more,

founded upon the alleged breach of a joint contract, one or

more, of the defendants may be found guilty and the others

acquitted, according to the doctrine of this Court in Govctt v.

Radnidge and Others (3 Easti 62); considering the tort or

breach of the duty resulting from the contract to be the gift of

the action, and not the contract itself out of which it arose : or

• whether, as the Court of C. P. decided in Powell v. Laytmi

(2 New Rep. SQ5\ the contract be the gift of the action, as

well when declared on in an action on the case for a tort in the

breach of the duty resulting from it, as in assumpsit upon the

promise and undertaking expressed or implied in the terms of

the contract itself, in which view a defendant sued alone in an

action on the case might plead in abatement that he had contract-

ed jointly with others. The case was argued at much length;

and a difference of opinion was understood to jirevail amongst

the judges upon the question ; but as the principal authorities

are collected in the reports of the two conflicting cases, and the

judgment now delivered turned upon a collateral point; and as

another case is now depending in this court (a), in which the

same point is intended to be raised, it is unnecessary here to re-

capitulate the arguments. In this term.

Lord Ellenborough C. J. after stating the record, as

above set forth, proceeded—This writ of error, after having

been twice argued here, was adjourned into the Exchequer

Chamber; as it was supposed that a decision in this case might

settle and put at rest a question upon which contraryjudgments

had lately been given in this Court and in the Common Pleas.

The judgment of this Court was in the case of Govett v. Rad-
nidge and Others, 3 East, 62., and that of the Common Pleas

in Pffaiell v. Layton, 2 New Rep. o65. And it has since ac-

(«) IVeallv. King and Another.

cordingly
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94

corclingly been argued by counsel before the twelve Judges in 1810.

the Exchequer Chamber, and then, at a further meeting held for

thesamepurpo.se, fully considered by them; and upon such iiAX

consideration they were unanimously of opinion that both the Roberts
counts of this declaration are so defective in several material and Others,

respects, (perfectly collateral to the grounds of objection argued,

and upon which the determination of the Judges was sought,)

that no judgment could be given for the plaintiff upon either of

them : the main question, upon which the determination of the

Judges was sought, being (it will be recollected) whether a ver-

dict could consistently with the rules of law be given, acquit-

ting some defendants, and finding others guilty, in such an

action as the present. The first count of the declaration alleges

a shipment by the plaintiff of goods on board a vessel, of M'hich

the defendants are stated to be owners; but it does not proceed

to state that such goods were delivered to or received by the

defendants, or that the defendants in any manner ever had notice

of the fact of such shipment. So that in this count there is

not only a want of any words importing a promise by the one

party to the other, but there is also an entire absence of all cir-

cumstances or facts from which any promise or agreement could

be implied, or duty inferred between them in respect to such

goods. Neither is it alleged in either of the counts (which would /

have been further necessary, supposing a delivery of the goods in [ 95 ]

question to the defendants, and an acceptance by them for the pur-

pose ofcarriage had been charged), that the defendants undertook

to carry the goods directly for Waterfoi-d ; because independently

of any restraint upon the ship-owner, arising from agreement

on the subject, the ship may make as many intermediate rests

and stages in the course of its voyage, (and in the case of coast-

ing voyages, or voyages to places near home, it usually does so,)

, as the ordinary convenience of its employers and nature of its

service may require. Upon a record, therefore, so essentially

defective as this is in the particulars I have mentioned, it i§

enough to say that we, together with all the other Judges, were
^

of opinion, that the judgment given below, which was that the

plaintiff should take nothing by his writ, was properly given

:

and of course that it is fit that the judgment there given for

the defendants in error should be affirmed by us.

Judgment affirmed.

Doe
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Mondaffy
Feb. 5th.

Doe, on the several Demises of J. Hayne, of His

Majesty King George III., and of Otliers,

against Elizabeth Redfern, Widow.

The stats. 8

H. 6.C. 16. &
18if. 6.C. 6.,

prohibiting

the granting

to farm of
lands seised

into the

king's hands,

upon inquest

before

escheators,

until such

inquest be re-

turned in the

Chancery or

Exchequer,
and for a
month after-

wards, if the

king't title in

the same be

not found of
record, unless

to the party

grieved who
shall have

tendered his

traverse to

nrHIS ejectment was brought on the several demises of John

Hayne, deceased, the king in right of his crown, Eliza-

beth Hayne^ widow, and T. Bolton, as executrix and executor

of the said John Hayne, and the said Eliz. Hayne as executrix

of the said John Hayne, to recover a messuage and 33 acres

of land in the possession of the defendant, situated at Clifton

in the parish of Ashborne, in the county of Derby. At the

trial before Bayley J. at Derby, a verdict was found for the

plaintiff^ subject to the opinion of the Court on the following

case.

By indentures of lease and release of the 1st and 2d o^ April'

1737j Rd. Taylor conveyed the premises in question to Roger

Johnson and Elizabeth his wife, and to tlie heirs of the said

Roger Johnson, to hold the same unto the said Roger Johnson

and Eliz. his wife, and the heirs of Roger Johnson for ever,

of the chief lord or lords of the fee, by the rents and services,

due and of right accustomed. By virtue of which Roger John-

son entered thereon, and died seised thereof without heirs on the

28th of At^nst 1740. Eliz. Bradbury.* (called in the said

deed the wife of Roger Johnson, but not being in fact his wife)-

such inquest:

and avoiding all grants made contrary thereto, extend to the case of an esclicat upon die

death of the tenant last seised, without heirs, where no immediate tenure of the crown
was found by the inquest. And as the crown could not grant to a stranger in such a case,

without office, neither can the plaintiff in ejectment recover upon the demise of the crown.

And the 8th sect, of stat. 2 & 3 Ed. 6. c. 8. (which is in general terms and not confined

to the particular inquisitions mentioned in othei* clauses of the act) extends to avoid any such

inquisition or office before escheators, not finding of whom the lands are holden ; in the same
manner as if the jury had expressly found their ignorance of the tenure : and a melius

inquirendum shall be awarded.

Quaere, Whether at common law, upon the death of the tenant last seised of the land,

without heirs, the right and possession must be presumed to be immediately in the cfown,
without office, as though the person last seised were the king's immediate tenant ; the king's

title not appearing by any matter of record, and the possession not having been vacant from
the death of the tenant last seised.

[*97 3 died
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died en the 23d of Jan. 1791. By a commission of escheat, 1810.

dated 17th of June 1794, directed to certain commissioners -

therein named ; reciting that it was understood that the said JJoe,

Roger Johnson was born a bastard, and died without lawful ^^^^''^^ ^t

issue, and that he was at the time of his death seised in fee jjjj, majesty
simple or otherwise of certain lands in the county of Derby ; agaimt

the commissioners were authorized to inquire, as well by the AiEDFEHir.

oaths of good and lawful men of the said county, and the ex- '
.

amination of witnesses upon oath, as otherwise, whether the

said Roger Johnson was a bastard, or not, and whether he died

without lawful issue, or not, and on what day and year, and

where he died, and what lands and tenements, and of what an-

nual value, he had in the said county at the time of his death,

and of what person or persons the same were holden, and hy

what services, and Avhat estate or interest he had therein, and in

whose hands they then were, and who had taken and received

the mesne profits thereof since his death, and to what amount,

and also of all other matters and circumstances which they

should judge fit and necessary to be inquired of touching the

matters, &c. An inquisition was taken under and by virtue of

the above commission on the 25th of July 1794, before Datiiel '

Parker Coke, John Balguy, and Nathaniel Goodwin Claj-ke,

Esqrs., three of the commissioners ; when it was found by the

jury, that Roger Johnson was not a bastard, and that at the time

of his death he was seised of the remainder in fee expectant on

the death Eliz. Bradbury of and in the premises in question

under the indentures of lease and release before-mentioned ; and

that he died in August 1740, without any heir of his body or

any right heirs capable of enjoying the premises ; and that tiie [ 98 ]

premises were at his death of about the yearly value of 281. ; and

that the rents of part of the premises then in the possession of

Halksworth, and of the yearly value of 20/., had been received

by Elizabeth Bradbury from the time of the death of Roger John-

son until her death on the 23d of January 1791, and since that

time the same had been received by John Redfern of Derby : and

that a close, the residue of the said premises, then in the occu-

pation of T. Bradbuty had been possessed by him since the death

of Roger Johnson without any rent paid for it to any person, and

that the whole of the premises were then in the possession of

J, Hall^isiorth and T, Bradburn. But it was not found ofwhat

person

8
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tSiO. person or persons the jiremises imere holden^ nor hj iiohai services,

The above inquisition was duly sealed and returned. The per-

^o^i gQji ^yj^Q ^as in possession as tenant at the time the inquisition
L.esseeor ^^^ taken attended as a witness by the desire of the delendant^

His Majesty ^^° ^^ ^^^^ widow of the said John Redfern ; and Mr. Simpson^

against an attorney, (now deceased) also attended the inquisition on bc-

Redfern. halfof the defendant, and cross-examined witnesses. By inden-

ture of lease under the Exchequer seal, dated the 17th of AprU

1807, his majesty demised and granted to John Haync^ his ex»-

ecutors, &c. the premises in question, to hold from the 5th oi

April 1797 for the term of 31 years, under the yearly rent

therein mentioned. The said John Hmjne died in Jannary

1808, having by his will appointed his widow, Eliz. Hayne and

Thomas Bolton executrix and executor thereof; and the will

' was duly proved by Eliz. Hayne. If the plaintiff w^ere entitled

to recover, the verdict was to be entered accordingly : other-

wise, a verdict was to be entered for the defendant. The case

was argued in the last term.

[ 99 ]
Balguy jun. for the plaintiff. The first objection made to

the inquisition, by the defendant, is, that the return does not

find of "whom, a?id by rohat services, the lands "were holden, and

is therefore avoided by the stat. 2 & 3 Ed. 6. c. 8. : and another

objection made is founded on the stats. 8 H. 6. c. l6. and IS H.
6. c. 6. avoiding grants of lands seised into the king's hands

before office found and returned, &c. for a month, Sic. But the

' plaintiff^s claim under the crown may be supported, independ-

ently of those acts, upon general principles. For, 1st, It is

a maxim of law that all lands and tenements are holdcn medi-

ately or immediately of the crown. Co. Lit. 1 . and Wright''

s

Tenures^ 58, 9- 136. [This was not disputed.] 2dly, It follows

of course that in the absence of proof of any mesne tenure, the

presumption of law is that lands arc holden immediately of the

crown : and, 3dly, It also follows upon the principles of the

commoor law, that where the king's tenant dies without heirs,

the lands of which he died seised vest immediately in the crown,

before office found, if there be no statutable provision to the

contrary. [These positions being also admitted ; Lord Ellens-

borough C. J. said : Are we to take it for granted that in the

absence of proof of any mesne tenure the presumption of law

is that the lands are holden immediately of the crown, so as to

vest



IN I'FTE Fiftieth Year of GEORGE III. ,99

Yost in the king, without office found, upon the death of the 1810.

tenant last seised without heirs, when ih this very case a com-

wiission has issued for the purpose of inquiry, amongst other -Uoe,

thin<is, ofvohat verson or persons the lands laere holden ; which ^j ' ,

^
. . .

-^ , , , . . . 1 , £. ,
HAYNEand

commission issues, because the king is in doubt oi the matter, jjjg Majesty,

and for the purpose of clearing that doubt?] The only objcc- ^against

tion made is upon the statutable provision of the 2 & 3 Ed. Q.
I^edfern.

c. 8. " an act for finding of offices before escheators," which en- [ 100 ]

acts (s. 8.) " that where any inquisition or office shall be found-

*' en by these words, or like. Quod de quo vel de quibns tenc

" vienta pradicta tenentur juratores prcsdictd ignorant ; or else

" founden holden of the hmgpea quce scrvicia igiiorant, or such

" like ; that in such case such tenure so uncertainly founded, de

" quo vel qidbus tenementa prcedicta tenentur ignorant, shall not

" be taken for any immediate tenure of the king; nor such

" tenure so founden of the king, per quce scrvicia, ignorant,

" shall not be taken any tenure in capite; but in such cases a
" melius inquirendum to be awarded, as hath been accustomed
" in old time ; any usage of later time to the contrary notwith-

*' standing." These words indeed are general, but must be

construed with reference to the whole scope of the act; and
the inquisitions mentioned in that clause must be taken to

relate and be confined to the inquisitions and offices mentioned

in the other clauses, and not to extend to all inquisitions in ge-

neral. The 2d and 3d clauses extend only to protect chattel

and copyhold interests, and persons having interests in rent,

common, or profit apprendre, for term of years, life, or other-

wise, out of any lands, &c. contained in any office or inquisition

where the king is entitled to hold such lands. The 4th and ath

clauses protect the heirs of the king's tenants found to be of less

age than they really are. The 6th section gives a traverse to

the true heir or party grieved against untrue offices found in re-

spect to the heirship, lunacy, ideocy, or death of parties inter-

ested. The 7th section gives a traverse or monstrans de droit,

to the party interested against untrue inquisitions of treason,

felony, or praemunire, giving title by double matter of record
to the king. It is to these several inquisitions only that the ge-
neral provisions in the 8th clause must be taken to apply. But [ 101 ]

then it is objected, that by the stat. 8 H. 6. c. \Q. "No lands
" seised into the king's hand upon such inquest taken before the
'« escheaiori, or co.x.mi^sioacro s,haU be in anywise let or granted

;

'
'« to
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1810. " to ferm by the diancellor or treasurer o^ England^ or tinj)

*' other the. king's officer, until the same inquests and verdicts

UoE, t« be fully returned in the Chancery or Exchequer; bid all siuli

L,essee ^ «< lands shall entirqhj and continually remain in the king^s hands

His MijESTY " until the said inquests and verdicts be returned^ and by a

against " month after the same return : if it be not so that the parties

Kedfern. « grieved by the same inquests or putting out of their lands

i ** come into the Chancery and proffer themselves to traverse the

** said inquests, and then offer to take the same lands to fenn :

" and if they do so, that then the same lands be committed to

*' them, if they shew good evidence proving their traverse to be
" true, after the form of the stat. SQ Ed. 3. st. 1. c. 13., to

" hold until the issue taken upon the same traverse be found for

"-the king," &c. But this statute applies not to cases where

the king is in possession before office found, as upon the death

of his own tenants in capite without heirs ; but only to cases

where an ihquest is necessary to perfect the king's title, as in

cases of forfeiture, or entry for condition broken. The pre-

amble of the 8 H. 6. speaks of the disherison of the subject by
means of the irregular and wrongful inquests taken by escheat-

ors, by which the lands of persons had been seised into the

king's hands and let to farm before such inquests returned : but

that cannot apply to a case where there are no heirs of the

tenant last seised ; and where the king is so completely in posses-

sion before office found that he may maintain a writ of intrusion

against any who disturb him. TJie stat. 18 H. 6. c. 6. does not

t 102 ] carry the objection further; it recites the stat. 8 H. 6. giving

to the party grieved his traverse, and the evasions of it; and

then it avoids all grants of lands seised, &c. before inquisition

found and returned into Chancery or the Exchequer for a

month, unless such grants be made to those who have tendered

their traverses as provided for by the former act ; but that must

still be understood of such cases where the inquest of office is

necessary to entitle the king to enter, and not merely to notify

to him the locality and value of the lands, which, having been

held by his own immediate tenant, vested upon his death, with-

out heirs, in possession in the king. 16 Vin. Abr. 79. Office,

B. mentions two sorts of offices j one which vest the estate and

possession of land in the king where he had only a right or title

before; and which is called " office of instituting;" of which

the instances put are of purchases in mortmain, or by an alien

vill(^iu
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viUein of the king, or felon: the other, which is called the 1810.

<' office of instruction ;" which is where the estate is lawfully

in the king before, but the, particularity of the land does not IJoe,

tippear of record ; as in case of attainder for high treason under ** ^
i

the Stat. 33 H. 8. c. 20.; or if the king's own tenant commit
jjj^ majesty

felony, and be attainted and die: in these and other such cases, against

says the book, (which must include the death of the king's te- Redfern.

nant without heirs) the estate is in the king, "without an^ qffic e.

For this is cited Pageh case, 5 Hep. 52. and a note is subjoined

from Gilh. Hist. Exch. 132—4. in which it is stated that the

king's officers may not enter upon any other man's possession

till the jury liave found the king's title : but that where the

king's title appeal's of record, his officers may enter without any

office found; as where the lands are held of the crotim, and the

tenant dies without heir. And Yonge v. Conway, Salk. 7. is to C ^^^ 3

the same purpose. [Lord Ellenborongh C. J. As all lands

are held mediately or immediately of the crown, must not that

passage in Gilbert be understood of lands which already appear

by matter of record to be held immediately of the crown ? In

the case in Saville the party is stated to have held of the crown

in capite. But here is another person in possession, not having

paid rent to the crown, whose possession must therefore be pre-

sumed to be adverse, and may turn out to be a legal one ; or

there may be a mesne lord. The inquiry is directed to ascertain

these matters.] There was sufficient evidence to warrant the

jury in finding that the tenant last seised, who died without heirs,

held immediately of the king, in the absence of all proof to the

contrary. [_Le Blanc J. Then that fact ought to have been

so found in the inquisition. If it be a presumption of law that

the tenant last seised held immediately of the king, unless the

contrary be shewn, then the jury would have been warranted in

finding the fact ; but they have not found it. Bayley J. When
there is a proper office found, that is notice to all persons who
have claims to assert them, and the mesne lord, if any, may
then come In and claim : it is an inquisition in rem : but an

ejectment, which is only to recover a chattel interest, is no no-

tice to the mesne lord or to any other persons.] He then ad-

verted to the demise laid from the king ; but the Court said,

that the question was the same upon the demise as upon the

demise of the king's grantee.

Coyley
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1810. Copley contra admitted, that upon the death of the king*s

tenant, without heirs, the king is taken to be in the actual pos-
DoE, session of the land before office found: and though the inqui-
<-^sse

sition does not find that the tenant last* seised who died was the

His Majesty king's immediate tenant, and therefore he was entitled to avail

against himself of that omission
; yet he was prepared, he said, to argue

Kedfern.
jjjg g^se lipon the supposition that, in the absence of any proof

^ -J to the contrary, the presumption of law was that every person

held immediately of the crown ; and still he contended that till

office found the king could not grant the estate to another by

force of the statutes referred to. Stamiford {Prerogative, fo.

Si.), speaking of the king's seisin, possession, or title, says,

that there may be a possession in law in the king as well as a

possession in deed, which possession in law is ever without office

or other matter of record ; as when possession is cast on the

king by descent, reverter, remainder, or escheat : and the king,

he adds, may make it a possession in deed by entry or seisuie

;

but not to make it a possession in deed by his grant, because of

the Stat. 18 i/. 6. c. 6., which avoids all letters patent made of

lands before office found and returned, or within one month
after, but only to him that tendereth his traverse : and yetj he

says, the seisin remains in the king as at common law, though

not in deed, until such time as he had made a seisin or entry by

his escheator, or a grant thereof, which waiveth both to a sei-

zure and grant, in such cases where the grant may be good, and

not restrained by statute. For an office that entitlcth the king

to the possession is sufficient by itself, without any seizure or

entry of the escheator, to make a possession in deed in the king,

if the possession were vacant when the office was found. But if

tJie possession were not vacant, but another than he in whose

right the king seizeth was tenant thereof^at the time ofjinding the

office,, thcji must the Icing enter m^ seize by his office before the

j)ossessio?i in deed shall be judged iii him. And this is not in-

t 10/> ] consistent with the doctrine in Willion v. BerJcley (a), that if

the king's tenant die without heir, the freehold and possession

in law is presently in the king, without office. But the same

distinction is recognized in Bro, office decant Escheator, pi. 56.

(which cites 29 H. 8.), that if the king grant land for life, and

afterwards the grantee die; yet the king cannot grant this over

until the death be found by office; and this by the stat. 18 //. 6.

(«) Plow. 229.

So
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So also in the case of attainder for high treason, the actual pos- 1^ 16.

session and seisin of the land is by stat. 33 H. 8. c. 20. s. 2., in •

the king before office; yet until office found and returned, &c. -Doe,

or something equivalent, it was questioned in Dy. 145.6., whe- fJiYNEand
ther a grant by the king of the forfeited land were not within HisMajesty,
the prohibition of the stat. 18 H. 6. In Saville, 70. where the against

queen granted a lease (<?), with a proviso to be void if the rent
"-EDFEIin,

Reserved were in arrear for 10 days, Mawmood held, that though

the freehold were in the queen, yet she could not make a lease

or grant thereof without office found and returned; and that, by
the stat. 18 i?. 6. c. 6; quod fuit concessum per totam Curiam.

And the Court further held that an office found and returned

afterwards would not make an interrtiediate lease good by rela-

tion. Other instances are stated in Bio. office devant Escheator^

pi. 14*, and Fitz. Abr. Graunt.pl. 91., where though the posses-

sion shall be deemed in law to be in the king before office, yet

he cannot grant till office found and returned, by the 1 8 H". 6. c,

6. It is contended, however, that an office has in effect been

found in this case for the king, because as it is not found in the [ 106 jf

inquisition that the lands were holden of any intermediate lord,

the presumption of law is that they were holden immediately of

the king. But such a presumption could not have been made
even at common law from the mere silence of the inquisition,

nor would it from thence have been taken to have been an im-

mediate tenure of the king in chief, but a melius inquirendum

would have issued: a fortiori since the statute. Dy. 155. h,

292. a, Co. Lit. 77. b. 2 Inst. 693. Register, 293. b. Inche

V. HolL Hob. 50. Barham^s case, Ley. 23. Milner's case,

ib. 29. There is nothing then in principle to limit the construc-

tion of the stat. 2 & 3 Ed. 6. c. 8. s. 8. to any particular kinds

of office, and the words of that clause are general, extending to

** any inquisition or office," and directing a melius inquirendum

to be awarded if the jury return ignorant as to the person of

whom or the services by which the tenement was holden : and

{a) The report states the lease to have been for 20 years, and yet supposes

the principal question made by the Court to have been, Whether the free-

hold were in the queen. The question more probably made was. Whether

the freehold being in the queen, she could, by virtue of the proviso avoiding

the lease, upon the mere non-payment of the rent for 10 days, re-grant or

re-demise witliout office found.

Vol. XII. G expressly
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1810. expressly declaring that the tenure so uncertainly found shall

not be taken for any immediate tenure of the king. Lord Coke

» («) says that this was but a declaration of the common law, and

Hayne and ^^^^^ ^^ ^ right profitable statute, and beneficial for the subject.

HisMajesty, and no limitation has been put on these words in any case,

against which would probably have occurred if they had not been al-

^^' ways considered to be general. Then nothing having been

found in this inquisition, of whom and by what services the

lands were holden, it is the same as if the jury had found

ignoramus [h).

Then as to the demise from the crown ; it has been doubted

whether the king can maintain an ejectment; but at any rate

the stats, of H. G. preclude the king from letting or granting to

[ 107 ] larm until, &c. The action of ejectment by the king supposes

him to have been turned out of possession, which cannot be;

for if he be entitled at all, he is presumed to be in possession

:

lind though ejectment be a fictitious proceeding, yet it must be

consistent throughout, and the lessor must not only have in

himself, but be capable cf conveying to the plaintiff a legal

interest. So an intruder is not supposed to put the king out of

possession ; and therefore if the king have judgment on an in-

formation of intrusion, no habere facias seisinam issues. Again,

the judgment in ejectment is that the tenant recover his term

;

but the king had no power to grant the term ; and the writ of

possession would operate to make the tenant an intruder upon

the king's possession. Besides, the policy of the acts would

be evaded, if Hayne, though the grant to him were void, could

make use of the king's name to recover the possession in eject-

ment. And, lastly, it is not found that the person last seized

was the tenant of the king.

Balguy]wn. in reply. The acts of Hen. 6. speak through-

out of lands seized into the king's hands by inquest before es-

eheators ; and therefore cannot apply to a case where tl\e king

is not in by inquest. The case in Saville 70. was one of a con-

dition broken and forfeiture; and as entry would have been

necessary to have entitled a subject, so office was necessary to

entitle the brown. The case of thei king's ward was where the

ward having lawful possession, office was necessary to give title

{a) Co. Lit. n.b. {h) Howe's Cascf Cro. Jac. 4 1

.

to
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\o the king till the ward came of age. But the case of an

escheat is very different from that of a forfeiture: and escheat,

according to Mr. Justice Wright (a) imports in its legal sense

" something happening or returning to the lord upon a determi-

nation* of tenure only," and is properly feudal ; and it is dis-

tinguished by him from forfeitures, which accrued to the king

iat common law upon the commission of treason, before the in-

troduction of tenures. 9, Inst. 164. is t9 the same effect. And in

this case of escheat, the king is in possession immediately on the

death of his tenant without heirs, before oflice found. The
acts of Hen. 6. apply only to cases of expulsion; and that of

Ed. 6. is confined to the particular inquisitions there mentioned,

of which this is not one. Then as to the plaintiff not being

able to maintain ejectirient upon the demise of the king, by

reason of the stats, ©f Hen. 6., those statutes only extend to

avoid the king's grant by letters patent in the cases to which

they apply ; but the Court will take notice that the lease to

John Doe is merely fictitious, for the purpose of trying the

title, and could not have been in the contemplation of the legis-

lature. [Bayley J. Can the king convey any interest in the

land except by matter of record? and must we not presume

upon this record that John Doe had a term granted to him ?]

The defendant, by entering into the rule to confess lease entry

and ouster, admits that the king has demised. [_Le Blanc 3.

The defendant admits a demise in fact from the king, but he

does not admit that the demise is good in law.]

Lord Ellenborough C. J. The Court will look into the

acts which have been referred to before they deliver their final

opinion upon a matter so seldom brought into judicial con-

sideration. If the provision in the 8th section of the stat. of

Ed. 6. be general, it decides the question, and there must be

a writ of melius inquirendum awarded : and at present it does

not appear to me that the words are susceptible of the restric-

tion which has been argued for. But perhaps the admission

which has been made by the defendant's counsel, that thericrht

of possession must be presumed to have been in the crown im-

mediately upon the death of the tenant last seized, without heir,

without office found, nothing appearing to the contrary, may
be found to have been made rather too largely.

1810.

Doe,
Lessee of

HAYNEand
HisMAJESTY,

against

IIkdfern.
[*10S]

[ 109]

(^) Law of Tenures, 117.

G2 The
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1810. The case stood over for consideration till this term, when his

Lordship now delivered the opinion of the Court.—This was
JJoE, ^^ ejectment on three demises, first, o^ John Hayne, deceased;

HAYNEand secondly, of the king; and thirdly, o^ Hayne'% executors; and

HisMAjESTY, the claim of the lessors of the plaintiff was under an escheat.
agamst [Then, after stating the facts of the case.] Upon these facts it

' was admitted, that the right and possession were in the king

immediately upon Eliz. Bradhwy^s death. But it was contend-

ed, 1st, That under the statutes of 8 //. 6. c, 16., and 18 //. 6.

c. 6., the king was restrained from granting until after officefound.

2dly, that as the inquisition in this case did not state of"whom

the lands in question were holden, it was a bad inquisition, and

could not support the grant to Hayne. And, 3dly, that if that

grant be bad, the count upon the king's demise cannot be sup-

ported ; because that demise is to be considered as a grant.

Tlie position, that the right and possession were in the king

immediately upon Eliz. Bradbury's death, is not perhaps quite

so clear as has been supposed ; and the admission to that effect

would probably not have been made, had not the defendant's

counsel felt confident upon the other points. There is nothing

upon any record to shew any title in the crown : nor has the

[ 110 3 possession been vacant from the moment o^ Eliz. Bradbury's

death: and whenever the king's right, without office, comes

under discussion, those may be found important considerations.

The cases of the king's tenants in capite, and his other known
tenants, bear no analogy to this case ; because there the tenure

was of record, and upon the tenant's death the king was intitled

to take seisin of the land, and to receive the profits to his own
use, till the heir appeared to claim the land and receive inves-

titure : and if the heir were under age, the king was entitled to

wardship; if of full age, to primer seisin or relief: and if there

were no heir, the king's seisin was of course indefeasible. These,

cases, therefore, in which the tenure under the king was re-

corded, and in which the seisin devolved upon him on his

tenant's death, conclude nothing in a case in which no tenure

is recorded, and in which it is wholly uncertain under whom the

tenure is. [His Lordship mentioned the Saddlei's Company's

case, 4 Bep. 58. a. Willion v. Berkeley^ Plawd. 229. Nichols

V. Nichols, Plffwd. 481. Gilb. Exch. 110. (133.) and Stannf.

Prerog. 53. b. 54. a.; as authorities which might be referred to

upon
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upon this point.] Without proceeding further, however, upon 1810.

this point, or intimating any thing like a decided opinion upon

it, but merely protesting against giving an unqualified assent to Uoe,

the admission by the defendant's counsel, we will proceed to JjAYNEand
the other points. The first, that the king cannot grant before His Majesty,

office, depends on the two statutes of Hen. (]. The stat. agamst

8 Hen. 6. c. 16. states as a grievance, (among others) that the

lands and tenements of many of the king's liege people are

seised into the king's hands upon the inquests of escheators, or

let to farm by the treasurer or chancellor, before such inquests

are returned ; and to remedy that grievance, it provides that no C m 3

lands nor tenements seised into the king's hands upon inquest

before escheators or commissioners, be in anywise let or granted

to farm by the chancellor or treasurer of England, or any the

king's officers, until the same inquests and verdicts be fully re-

turned into the Chancery or Exchequer : but all such lands and

tenements shall entirely and continually remain in the king's

hands, until the said inquests and verdicts be returned, and by a ,

month after the same return ; unless the party grieved come into

Chancery, [This was because, where an office was necessary to

entitle the king, the commission must issue out of Chancery.

5 Rep. 52. a.] and proffer to traverse the inquest, and offer to

take the same lands and tenements to farm; and if he do, then

the lands shall be committed to him upon certain terms, till

the traverse is decided : and if any letters patent of any larfds

and tenements be made to the contrary; or if they be let to

farm within the said month; they shall be holden for none.

The Stat. 18 H. 6. c. 6. recites the above provisions, and states

that, to evade it, divers persons had sued to obtain gifts, grants

and farms by patent, before any inquisition or title found for

the king; pretending such gifts or grants were not comprised or

remedied by the former act, though they are within the same

mischief; and therefore provides that no letters patent shall be

made to any person of any lands or tenements before inquisition

of the king's title in the same be found in the Chancery, or in

his Exchequer returned, if the king's title in the same be not

found of record, nor within the month after the same return

;

if it be not to him or them which tender their traverses as be-

fore mentioned : and if any letters patent be made to the con-

trary, they shall be void and holden for none. The object of

the
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1810.
,

the legislature, therefore, plainly was, according to the words

qft/ie acts, that in all cases in which the king's title did not
JJOE, appear upon record, (" if the king's title in the same be not

Hayne and ^*^""^ "^ record") the possession should be open to whoever

HisMAJEsxy, could claim against the king till the final decision of the right;

against rj^d that any grant to obstruct him should be void : and the

authorities correspond with this object. Staunford, in his Pre-

rogcdiva Regis, 54'. a., though he states that the king has a pos-

session in law upon a descent, reverter, remainder, or escheat

;

yet adds, that he cannot make it a possession indeed by his grant;

because there is a statute 18 H. 6. to the let thereof. Brooke,

Office de Escheatm-, pi. 56. says, if the king grant land to A.

for life, and A. die, he cannot grant the land again till AJs

death be found by office; and that In/ 18 H. 6. In Sav. 70. it

is said to have been granted by the whole Court, that under a

lease for 20 years from the crown, with proviso, that if the

rent should be in arrear 10 days, the lease should be void; if

the rent were in arrear, though the freehold were in the crown

before office, yet that the crown could not make a lease or

grant thereof, without an office thereof found and returned;

and that by 18 U. 6. c. 6. But the Court cannot lay much
stress on this authority; for it also describes Shute, second

Baron, as having been of opinion that the freehold was in the
*

queen, and, therefore in her to demise without o^ce found:

and there are other parts of the report which shew it is not de-

serving of attention. It states as the question, whether thefree-

hold were in the queen before office found : it describes Shute,

second Baron, as being of a clear opinion, that tTie freehold was

^ in the queen; and Manwood, as agreeing that thefreehold wa.^

in the queen, but not to grant without office found : and that if

[.
113 3 the lease had been, that upon non-payment she should re-enter,

there must have been an office befoi-e she could have been en-

titled to thefreehold ,- and yet as the queen had only granted a

lease for '20 years, how could there, in the correct sense of the

. word, be any question as to \he freehold? Besides, if the rent

in that case were made payable at the Exchequer, then, accord-

ing io Finch v. Throgmorton, 2 Leon. 134, 139. Foph. 25. 53.,

the (jucen might have granted without office; because, as said

by Fopham [p. 28.), " If it had been paid, tlie payment would

t'' have been entered of record ; and not being so, tlie default

" appeareth
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'( appeareth of record." And if the rent were not made payable 1 B 10.

at the Exchequer, then, according to Stephens v. Potter^ Cro.

Car. 100. the queen not only could not grant without office,
^f>E,
Lessee of

but an office would have been necessary to terminate the lease. Hayne and
The Court, therefore does not rely upon the case in Sav. 70. HIsMajksty

The cases, however, which seem to sanction grants from the "5«""^

crown, where there has been no office, are at least consistent

with the notion, that an office was essential to make the grant

valid in this case, which is that of an escheat where no tenure

of the crown is found, if they do not furnish ground for it.

In Finch v. Risely^ or Finch v. Throgmorton, Poph. 25. 60.,

2 Leon. 134. Cro. Eliz. 221., and 1 Anderson, 303., where a

lease was granted by the crown for 70 year.s, with a proviso that

it should be void if the rent should be in arrear : and a srant

in fee, without office, after the rent was in arrear, was held

good ; the rent was made payable at the Exchequer; (as a})pears

from Poph. and 2 Leon. 139., and from the j)leadings in Co.

Ent. 191; though that fact is not noticed in Cro. Eliz. or An-

derson:) so that the non-payment within the time appeared of'

record, by reference to the records of the Exchequer ; and that,

therefore, was a case in which the king's title was found of re- [Hi]
cord. In Dyer, 145,6., where a grant cf the lands of a per-

son attainted of high treason was thought l)y some of the judges

to be good, without an office; the ground was that as the stat.

33 H. 8. c. 20. had in such cases vested the actual possession

and seisin in the king, without office, it had taken them out of

the operation of the stat. 18 if. 6. In Knight's case, Moor,

199. where three judges, against one, were of opinion, that tiie

stat. 18 H.6. applied to those cases only where the land came

to the king by tiew title, not to those where his title in fee already

appeared of record; though there was no decision upon the

point, the opinion of the three evidently was, that in such case

as this the land would be considered as coming to the king by
new title ; and that a previous office would consequently be ne-

cessary to make a grant valid : for they put, as instances of

jiexo title, " wardship, attainder, mortmain, or the like:" and

title by escheat is as much a nexv title, or title arising from cir-

cumstances not already appearing of record, as title by wardship

or attainder. And they state this, as ihe mischief at connnon

law, that they who had rights could not traverse the office, and

have
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1810. have the lands to farm, but were prevented by grants before

office returned ; whereby the king had disabled himself from
Doe, granting the land to farm to him who tendered the traverse: and

Hayne and ^^^ present cause is certainly within this mischief. Upon these

HisMajesty, grounds, therefore, that this case is within the words and spirit

against of the statutes of Hen. Q., and within the mischief intended tq
l).£j}||£9N.

i^g redressed ; and that the cases in which grants, without office,

^ have been thought maintainable, are plainly distinguishable from

this; we are of opinion that the grant to Hayne in this case is

bad, unless the inquisition shall be deemed sufficient to support

t H5 ] it. The objection to the inquisition is, that it does not state of

whom the lands were holden ; and by stat. 2 and 3 Ed. 6. c. 8.

s. 8. it is expressly provided, that where any inquisition or

' office shall be found by these words or the like, " quod de quo

vel de quibus tenementa tenentur ignorant," such tenure so un-

certainly found shall not be taken for any immediate tenure of

the king; but a melius inquirendum shall be awarded, as has

been accustomed in old time. An inquisition not finding of

whom the lands are holden is in substance the same as one

finding the ignorance exprossly: (See House^s Case, Cro. Jac.

40.) for in favor of the omission to find as directed, it must be

presumed that the jurors did not know, rather than that they

knew and would not return the fact: but in either case the

award of a melius inquirendum would be necessary. There is

no ground for confining the statute to particular inquisitions

only: Co. Litt. 77. b. considers it as applying generally to all

inquisitions. The statute therefore is decisive upon this point.

The case then is reduced to the demise by the king : and if the

king could not grant ox let to farm, without office, we do not

see how the count upon his demise can be supported. The
Court cannot treat the demise as nominal only, to bring the

king's title into discussion ; but nmst consider it as an actual

demise ; and an actual demise is in the teeth of the stat. 18 //. 6»

We are, therefore, of opinion, that the plaintiff is not entitled

to recover, and that the ppstea must be delivered to the der

fendant.

Steward
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; ' « 1810.

Steward as'ainst Lund. Monday,°
Feb. 5th.

THE writ was sued out (a) on the 2£d, returnable on the Servingno-

23d of January, and was served, together with notice of
claration

'

the declaration filed, on the return day. Whereupon Gaselee db- filed toge-

tained a rule nisi on aformer day for setting aside the declaration, .'' ^^^
,u

^

with all subsequent proceedings, for irregularity ; as having been game time, is

filed befor,e the service of the writ, which was a manifest incon- irregular,

sistency : and cited Brook v. Bennet, Tidd's Pract. 397. 4th

edit, which cites 3 Smith, 531. where it was held that the writ

could not be served and notice of declaration given at the same

time ; as such notice presupposed the declaration to have been

filed before, and it could not regularly be filed till after the ^vrit

was served. Laxves opposed the rule, on the ground that the

practice was calculated to save trouble and expence, and was

no prejudice to the defendant. But The Court, after consult-

ing the Master, said that the practice, having been once settledj

jthey would not alter it; and made the rule absolute. ^ •

(a) Vide 4 T^rm Rep. 610.

The King against The Justices of the West Ridmff [ in ]
'

'

' f. XT ^ Monday,
of Yorkshire. p^^. 5^

AN application was made in the last term to this Court for Where be-

a mandamus to the defendants, directing them at the then i2^Geo.
2^*'

29. the coun-
ty rates had been assessed upon the entire district or place of Hartishead with Clifton ; but
the two, townships of H. and C. separately maintained their own poor, and were used to
contribute towards the county rates in certain fixed proportions between themselves

;
yet

as that statute only establishes the accustomed proportions of contribution to the county rates

as between the entire districts which were before assessed to such rates within the limits of
the respective counties, &c. and does not meddle with the proportions which had been used
to be observed as between the subdivisions of those districts ; this case- was held to fall within
the 3d section, which provides that where there is no poor's rate in the parish, tonjunship, or

place assessed to the county rates (by which must be understood no entire poor's rate cOr
extensive with the place or district assessed to the county rates) the county rates shall be
raised by the petty constables in such .manner as by law the poor's rate is to be assessed
and levied ; tliat is, by an equal rate on all the inhabitants, 6(c.

next
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1810. next Quarter Sessions to make an order for ji. Horsfall, one of

the petty constables of the constablery of Hartishead 'with Clif-
The King

^q^, j^ j^e W. R., to raise and levy 52/. 5s. lid by an equal rate

The upon the owners and occupiers ofmessuages, lands, &c. within

Justices the said constablery liable to be rated to the relief of the poor,

oftbeW.R. for the purpose of reimbursing him the money which he had

YoR^HiRE P^^^ ^"^^ ^^ proportion of the said constablery towards the

county rate. Upon shewing cause against the rule, it was agreed

that the matters in dispute should be tried in feigned issues at the

then next summer assizes at Ymky wherein A, Horsfall should

be plaintiff, and J". GoWMc>rp defendant ; and that the questions

tried in those issues should be, 1st, Whether the two townships

vills, or places of Hartishead and Clifton in the W. R. did or

did not, before and since the stat. 12 Geo. 2. c. 29., for the

more easy assessing, collecting, and levying of county rates,

from one constablery or place known by the name of Hartis-

head mth Clifton, for the purpose of raising such rates, ^d.

Whether Hartishead and Clifton were or were not, before and

since that statute, two separate townships, vills, or places, for

[118] the purpose of raising such rates. And by the rule of Court it

was agreed to be admitted, that the townships of Hartishead

and Clifton, before the statute, usually contributed between

themselves to the county rates or some of them in the propor-

tion of I-3d by Hartishead and 2-3ds by Cliftoji of the whole

sum paid by the two townships of Hartishead and Clifton : an4

by the rule of Court it was left to the Judge, before whom the

issues should be tried, to cause any special matter to be indorse

ed on the postea which he thought fit. The jury found for the

plaintiff on both the issues ; thereby establishing the unity of

the two townships in one joint constablery, which had been al-

ways assessed together for the county rates as one entire district.

Upon this finding the application for the mandamus was renew-

ed; which

Topping, Ainslie, and JJttledale, now opposed, and observed,

that the ground of the applicant was not that the justices in

Sessions had refused to make any rate for the reimbursement of

the constable, but that they had refused to make an eqvul rate

upon the owners and occupiers of lands within the two town-

ships now found indeed to constitute one constablery for the

purpose of raising county rates, but so found, upon evidence,

all
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p\l of which went to establish that such joint rate, with respect 1810, .

to the Riding at large, had always been raised as between the

tyvo townships in certain proportions ; namely, IrSd by Har- ^ eiviNG

tishead, and 2-3ds by Clifton. And it appears that there is no '^hg

joint poor rate out of which the county rate can be paid ; for Justices

each township hg,s always had separate overseers; and the poor's oftheW.R,

rate has always been raised in the proportions before mentioned,
yoj^j^sHu^g

at least from 1739 to 1810, as appeared in evidence. The queSf

tion then is, whether there be any thing imperative in the stat.

12 G. 2 c. 29. to compel the Court to direct a deviation from

the accustomed mode of raising the rate as between these towur [119]
ships. That statute, which was made for the better collecting

of county rates than >vas before done under several antecedent

acts, directs the justices in Sessions to make one general rate

for all the purposes of the recited acts, instead of the separate

rates before made for each distinct purpose; which general rate

however is directed to be assessed " upon every town, parish,

*' or place, &c. in such proportions as any of the rates heretOf

"fore made in pursuance of the said several acts have been

^' usually assessed^ And then it enacts, " that the several sums
** so assessed upon each and every town, parish, or place, &c.

" shall be collected by the high constables of the respective

" hundreds and divisions in which any town, &c. doth lie, in

*' such manner, and at such times as is hereinafter directed."

By s. 2. the churchwardens and overseers of the poor of each

parish and place are required out of the money collected for the

poor's rate to pay the high constable of the hundred or divi-

sion in which it lies the sum assessed upon such parish or place,

within 30 days after demand in writing ; and the receipt of the

high constable shall be a discharge to the parish officers for so

much in their accounts. And then sect. 3. provides (which

seems to include the case in question,) " that in case no rate"

(by which must be understood no poor's rate co-extensive with

the district charged) " shall be made for the relief of the poor
" in any parish, township, or place, the justices in Sessions

" shall by their order direct the sum assessed on such parish,

" township or place, for the purpose of this act, to be rated

" and levied on any such parish, &c. by any petty constable,

^' &c. in such manner as money for the relief of the poor is by
f? law to be rated or levied :" and the sum so assessed is to be

paid
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18J0. P^id over to the high constable, and is leviable on the petty conf

stable in the same manner as the rates under the 2d clause are

The KwJG leviable upon the parish officers. Now here it appears that

^^Ths*
there is no equal joint poor's rate for Hartishead and Clifton

;

Justices but that the rate has always been raised in certain distinct pro-

oftheW.R. portions. [Le Blanc J. It comes to this question, whether this

,,
of division of the county rate between Hartishead and Clifton

' was a proportion agreed to be observed between themselves ; or

whether the rate were by law necessarily to be raised in those dis-

tinct proportions. I rather consider that the proportions spoken

ofby the act meant the proportion which one entire district bears

to other entire districts within the jurisdiction of the justices,

and do not relate to the subdivisions of each particular district.]

In The King v. The Inhabitants of St. Paul, Covcnt Garden,

(a) this Court held that the Sessions had no power to vary the

proportions in which the county rate had usually been assessed,

on several parishes : and by a parity of reason, the same con-

struction ought to apply to such subdivisions as have been ac-

customed to raise their poor rates in certain distinct proportions.

The legislature never meant to meddle with the proportions in

which the poor rates were accustomed to be raised in any
" parish, township, or place" but to adopt those proportions

in raising the general county rates ; and the word place seems

to have been used in order to meet such a case as this. The
county rate then, having as far back as can be traced been paid

out of the poor rates in the proportions stated to exist as be-

tween the two townships, should so continue to be raised, as

the act directs the rate fo be assessed in the several places in

such proportions as had been usually assessed. [Le Blanc J.

[121] noticed the -l-th clause of the act, enabling the justices in certain

counties, including the county of York, to order, if they think

fit, the money assessed on every such town, parish, or place, for

all or any of the purposes of the act, to be paid by and levied

on the petty constable of the town, parish, or place, in the

manner directed to be pursued where there is no poor's rate

:

probably contemplating that in those counties the poor's rate

was principally collected separately by difierent townships in

the same parish, when the county rates were assessed and raised

on the parishes at large.]

(«) Cald. 158.

Par/c,
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Parky eontra, was stopped by the Coavt. 1810.

Lord Ellenborough C. J. The act of the 12 Geo. 2.

provides in the 1st section that one general rate shall be levied '^i^ King

upon the towns, parishes, and places, i?a the aggregate, within
'"'xhe

the limits of the different commissions C)f the peace, instead of Justices

so many separate rates as were before leviable on each under oftheW.Rrf

diiferent acts of parliament for the like purposes ; which gene- -.

ral rate however is to be assessed upon every town, parish, or

place iii such proportions as had been usually assessed; that is, the

proportions ofthe general rate, as betwee n the several towns, pa-

rishes, and places which had before been separately assessed, were

to be preserved, but the money was to be .raised upon each by one

aggregate rate, instead of by the several distinct rates before

leviable under different acts of parliament for distinct purposes.

Then were these townships of Hartishead and Clifton rated,

and did they pay before the act of Geo, 2. as one town^ parish,

or place, or as separate townships, &c.? The fact appears to

be, that though acting as two townships for some purposes,

yet for the purpose of county rates, and quoad the act of the [ 122 }
12 Geo. 2. they constituted but one place. The 2d section

provides that the payment of the county rate shall be made out

of the money collected for the poor's rate in each parish and
place : but that must be understood of parishes and places in

which one general poor's rate is collected, and cannot therefore

apply to a case like the present, where there is no such general

fund raised upon the enare district which is assessed to the

county rate. The case therefore must come within the provision

of the 3d section, that where thei'e is no poor's rate, that is, no
poor's rate co-extensive with the district assessed, the county

rate shall be levied by the petty constable "in. such manner as
" the money for the relief of the poor is by law to be rated or

"levied;" that is, by equal taxation of the inhabitants, &c.
of the place rated. The rate therefore must be levied equally

on the whole of this artificial place or district, being that on
which the county rates had before the act been usually assessed,

as if it had been one parish ; such being, as it appears to me,
the true meaning of the act.

Grose J. declared himself of the same opinion.

Le Blanc J. The several rates which now compose the

aggregate county rates were not used to be collected in the same

subdivisions
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1810. subdivisions as the poor's rate ; and the object of the legislature^

^ in the act of the 12 Geo. 2. for facilitating the collection of the
ine iviNG county rates, was to provide that in all those cases where the

•jY^l county rates had been collected in the same district for which a

Justices poor's rate was collected, thie county rate should be paid out of

ofthe W.R. the poor's rate : but if there were no poor's rate collected in the

Y entire district co-extetisive with the assessment for the county

r 12iJ
1* ''''^'^' *^^" ^^^ latter was directed to be raised by the petty con-

stable in the same manner as the poor's rate is by law to be

levied ; which must be by an equal rate. The proportions to be:

preserved, spoken of in the first clause of the act, are the pro-

portions between the sfeveral entire districts on which the county

rates were assessed befpre the act, and not the several subdi-

visions of those districts, which were made for other purposes.

Bayley J. Before the act of the 12 Geo. 2. several distinct

sums were directed to be raised by County rates under different

acts of parliament from the time of Hefi. 8th to that of Queen
An7ie ; and these were raised by so many distinct assessments*

Which were difficult to be collected from the smallness of the

fractions into which the sum tO be paid by the individuals of

the different districts were to be divided : the act of the 12 Geo.

2. was passed to remedy that inconvenience by directing all

these several sums, leviable under the different statutes, to be

collected in one general rate, but preserving the saine proportions

of the integral rate to be paid as between the several districts on

which the separate rates had before been assessed. The fallacy

of the argument consists in applying the word proportions used
* in the act to the subdivisions of those districts on which the

county rates had been Used to be assessed, and which were not

in the contemplation of the legislature, who only meant to pre-

serve the same proportions as between the several districts be-

fore assessed to the county rates with reference to the counties

at large; but did not mean to split the collection into the shares

of the subdivisions of those districts between themselves. Now
for the purpose of this act there is no poor's rate in the district

C 124 1 of Hartishead with Clifton, because there is no entire poor's

rate collected throughout that district; and therefore the county

rate must by the 3d section be raised as the poor's rate is by law

liable to be raised, that is by an equal rate.

Rule absolute for the mandamus.

Plllek
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1810.

Tuesdaif,

Feb, 6th.

Puller and Another against Glover.
.°

ThepIamtifF

n[^HIS was an action on a policy of insurance, made at Xon- ped^odTort
-*- don and dated 25th of May 1808, on ship and gbods, in an adventure

the common printed form ; leaving blanks for the name of the ^o S^ Peters^

ship and the description of the voyage ; the ship and goods board a ves-

being valued at 2500?.; and the policy containing a memoran- sel chartered

dum, that, in consideration of 10 guineas per cent, thereby
^^^ made"

received) the underwriters agreed to pay a total loss in case the insurance on

ship Ann, Captairi S. Flower, shxmld not he allmed h) the ^^^^^^^^^
Russian government to discharge the cargo then on board at St. common
Petersburg, on which voyage the vessel had then sailed, chartered printed form,

by Messrs. C. and N. Puller (the plaintiffs). The declaration ^ ^ written

then alleged, tliat the plaintiffs had a licence from the British memoran-

government for the voyage mentioned in the memorandum ; and "'^j? ^^^^^^

that at the time of effecting the policy, and from thence, until, '< underwri-

and at the time of the loss after mentioned, the plaintiffs were "ters agreed

interested in a large cargo of goods on board the said ship on « to^fJo^g j^

their own account, and which cargo was to be carried in the "case the

ship upon the said voyaee, and to be unloaded and sold on their
,

^'^ ^'^""
^ ^ „ „ / « '

, , . . „

.

• should not
account at iSf. 1 etersburg, and m certam premiums or insurance « be allowed

necessarily expended by* them upon the said cargo to insure the '*by the Rus-

same upon the said voyage, and which premiums amounted to « m'ent to d^is-

all the money by the said policy expressed and therein valued '* charge her

thereon ; and that the said insurance was made for their own « p'^'^^P^''.... St. p. on
use and benefit. That the said ship, with the said cargo on " which voy-

board, sailed from London upon the said voyage, and arrived at " age theves-

St. Petersburg, but was not allowed by the Russian government « ^ben sailed

to discharge the cargo then on board at St. Petersburg, 07i the " chartered

said voyage on which she was theji chartered by the plaintiffs^ „ 7 - ^,i „

but was wholly prevented by the Russian government from dis- Held that the

charging hei' said cargo, and was obliged to leave St. Petersburg, insured were

without discharging the same, and to return back with the said ^"0over upon
this policy

on an allegation that the vessel on her arrival at St. P. was not allowed by the Russian govern-
ment to discharge her cargo, but was obliged to return back with it, by n.vhich the value of
the cargo luas reduced below the amount of the invoice price) together ivvV/i t/ie chargespaid
thereon, and the premiums of injurance, $c<:, 1*1-25

J

cargo
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Puller
against

Gloveb.

1810. cargo Jrom St. Petersburg : by means of which premises the

value of the said cargo has been greatly diminished to the plain-

tiffs, and has been reduced belcm the amount of the invoice price

of the said cargo, together with the charges paid thereon, and

the said premiums of insurance so expended by them upon the

insurance of the said cargo as aforesaid ; and the plaintiffs have

been damnified in consequence of not being allowed by the Rus-

sian government to discharge the said cargo at St. Petersburg,

and have lost the premiums of insurance as aforesaid so insured

by them ; by means of which and of the promise of the defend-

ant he became liable to pay to the plaintiffs 200/. the amount of

his insurance, &c. To this the defendant demurred specially ;

because it did not appear with suflSeient certainty what loss the

plaintiff had sustained, nor how or in what respect they had

been damnified ; and because it was not averred with sufficient

certainty that the ship had a licence from the king in council, or

otherwise, &c.

[ 126 ] Taddy, in support of the demurrer, contended first, that

this policy was void as a gaming or wagering policy within the

the Stat. 19 Geo. 2. c. 37.; 2dly, that it was void at common
law, as being made upon the voyage only, and not tipon the

ship or goods ; Sdly, that at any rate the declaraition contained

no sufficient statement of loss. 1st. A gaming policy is not

only where the assured had no interest in the subject matter, but

where the event insured does not affect the safety of the thing

insured : as here, the fact insured against, of the ship's not

being permitted to load at St. Petersburg, is not connected

with the safety of the ship or cargo : whereas a policy of insu-

rance is a mere contract of indemnity against the loss or deteri-

oration of the property insured. On that priniple the Court in

Kent V. Bird (a) held, that an agreement by the plaintiff to pay

a premium to the defendant of 20Z. at the next port an East

Indiaman should reach
;
provided that if she did not save her

passage to China the defendant would pay the plaintiff 1 000/.

in a month after she arrived in the Thames, without reference to

any property ; was void by the statute ; although the plaintiff

had goods on board liable to suffer by the loss of the season.

[^Bayley J. The plaintiff there did not shew any damage suf-

(a) Cinvp. 583.

fered



iN tHE Fiftieth Year of GEORGE III. 126

fered in consequence of the non-arrival at China in time.] In 1810.

ktde7i Kemp v. Vigne (a), a Danish ship and cargo, bound

from Riga to Marseilles^ was captured by an English privateer ^ uller

bM brought into Falmouth, where ship and cargo were con- Glover.
demned, but afterwards the sentence was reversed, and the ex-

pences of the reversal were ordered by the Court of Admiralty

to be a charge upon the cargo. The plaintiffs, who were only

interested in the cargo, having paid the expences of reclaiming [ 127 ]

ship and cargo, insured the amount by a policy on the goods at

and from Falmouth to Marseilles; with a memorandum, that

the loss was to be paid in case the ship did not arrive at Mar-
seilles. The ship was again captured by a Spaniard, and never

in fact arrived at Marseilles, and the cargo was lost to the plain-

tiffs by the expences attending the second capture and recla-

mation; yet as the goods were preserved in specie and sold for

the benefit of the owners, it was held that they could not re-

cover the sum expended in reclaiming those very goods, upon an

allegation of a loss by capture ; because the event insured, being

the arrival of the ship at Marseilles, that event might still have

happened notwithstanding the capture, inasmuch as the ship

was restored ; and therefore the event insured did not afl^ect the

safety of the thing insured. [Lord Ellenborough C. J. The
events insured in those cases were not connected with the sub-

ject matter of the losses: but how do they apply to this cnse

where loss has in fact happened from the very event insured

against, the non-allowance by the Russian government of per-

mission to discharge the outward cargo at St. Fetersburg P It

is the causa causans. It cannot be stated, that if a man be at

the expence of shipping goods to a foreign port, and when the

ship arrives there, he is not permitted to land them, but is

obliged to bring them back, he does not sustain a loss. He
certainly loses the expences of carrying them there, including

the premiums of insurance.] 2d!y, Tlie insurance is on the

mere voyage, and not on the ship or goods. [Lord FUcnbarough

C. J. The insurance was on the adventure of the goods ship-

ped on the voyage described in the charterparty to which re-

ference is made.] Then Sdl}^, there is no averment that the

goods were lost, but only that they were reduced in value be- [ 128 3
low the invoice price, with the charges paid thereon and the

{a) 1 Term Rep. 304.

Vol. XII, H premiums
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1810. jiremiums of insurance. This is an attempt to involve tUe

underwriter in the risk of the maiket, which lie does not insure:
Fuller ^j^g goods have not been deteriorated by any of the marine perils

Glover insured against. [Bayley J. Have not the premiums of insu-

rance been thrown away upon an adventure which has become

useless by means of the event insured against it?] The pre-

miums of insurance have not been lost, for the policy took effect

so as to cover the safety of the goods against all marine perils

during the voyage, and the assured had the benefit of it : but

the voyage^ so far from being lost, has been performed in

safety. \_Bayley J. The voyage has become inoperative by the

event insured against. Grose J. The premiums of insurance

may be added to the invoice price of the goods. Le Blanc J.

If the invoice price of the goods were 100/. and the premiums

of insupance 20/., and the goods be returned again on the hands

of the assured after the voyage out and home, it is clear that he

must sustain a loss of 20/. on them at all events.] The pre-

miums cannot be taken to be insured as part of the price of the

goods, unless specifically stated as an object of insurance in the

policy. The insurance is not to give the party a benefit in case

of loss, but strictly to indemnify him against a loss of the iden-

tical subject matter of the insurance. [Lord Ellenhorough C. J.

Nothing is more common than to add the cost of the insurance

to the value of the goods : and therefore any thing which

causes a loss upon that value by any peril insured against is a

loss within the policy.]

Puller contra was stopped by the Court.

[ 129 1 Lord Ellenborough C. J. It is first objected that this is a

wagering policy within the statute : but it is any thing else than

a wagering policy. The plaintiff sends out goods upon an ad-

venture to St. Petersburg, and he insures against the event of

their liot being suffered to be landed on their arrival by the Rus-

sian government. When the ship arrives there, the goods are

prohibited to be landed, and the plaint iff loL-es the benefit of his

• adventure, and is obliged to bring back his goods charged with

all the cxpences of the voyage. Can we say, then, that this is a

wagering policy, and that he had no interest in the subject of the

insurance ? The goods are his ; the adventure is legal ; and he

meant
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meant by this policy to guard against the event from which the 1810.

loss has in fact happened. There is, therefore, no pretence to

say that it is a wagerinff policy within the statute. It is next "uller

objected, that it is an insurance upon the mere voyage^ and not Gluveii
upon the property embarked on it : but the voyage mentioned

evidently refers to the adventure stated. It is an insurance on the

goods for the voyage on which the ship was chartered, and with

reference to the event described in the memorandum. Then,

3dly, it is objected, that there is no averment that the goods,

as the subject matter of the insurance, were lost. But the loss

is averred from the ship not having been allowed to discharge

the goods at St. P. Some loss must have been incurred by

that: the parties, indeed, agree by the memorandum to con-

sider that event as a total loss ; and though that would not

make it a total loss, if it were in its nature less than total ; yet

it would be open to the party at the trial before a jury to shew

how much loss, if any^ had been incurred by the event. Theve

is no ground, therefore, for the demurrer, upon any of the ob-

jections stated.

Grose J. concurred. [ 1 30 3

Le Blanc J. This was clearly an insurable risk, and within

the policy: for it appears that the assured were interested in the

goods, and that they chartered a vessel to carry them out to St.

Petersburg ; and they have clearly sustained a loss by the hap-

pening of the event insured against; for they have had the

goods returned upon their hands with all the charges of the

voyage out and home added to the original invoice price.

Bayley J. This is no wagering policy, and the plaintiffs

seek to recover nothing but an indemnity for the loss actually

sustained by them upon the goods. They sent the goods out

upon an adventure to St. Petersburg^ and they insured against

the event of their not being suffered to be landed by the Rus-
sia?i government; considering that in that event though they got

the goods back again, they should get them charged with all the

expenccs out and home : and they might well say that, contem-

plating the probability of the event which happened, they

would not engage in the adventure, unless the underwriters

would indemnify them in case the goods were not sufltered to be

landed. The underwriters agreed to this, and the contract was

legal; and as the goods were not suffered to be landed, and the

H 2 plaintiffs
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Puller
against

Glover.

plaintiffs have incurred the loss charged by them, they are en-

titled to recover the amount of it from the underwriters.

Judgment for the plaintiffs^

C 131 ]

Tuesdat/,

Feb. 6t)i.

An insurance

on goods
shipped on a
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C 132 ]

Laroche and Others against Oswin.

n|"^HIS was an action upon a policy of insurance on goods on
-1- board the ship Juno from Gottenburgh to a port or ports

in the Baltic, with liberty, in case of non-admittance, to unload

at Carlcshaunn, warranted free of capture in ports. The in-

terest was averred to be in James Ausset ; and the declaration

alleged in one count a loss by capture, not in any port or ports;

and, in another, a loss by Ixirratry : and at the trial before

Lord Ellc77borough C. J. at Guildhall, a verdict was found for

the plaintiffs for aoo/., subject to the opinion of the Court on

the following case.

The goods in^ question were shipped by Mr. Ausset, on whose

accoimt the insurance was made; and formed part of a large

cargo shipped by various persons at Gottenburgh. The ship

sailed from thence bound to Memel or Lisbon on the 22d May,
1809, under convoy of the TJiunder homh vessel. On the 26th

the fleet anchored in Malnioe roads, and on the 3d of Jutie got

under weigh again ; but, in obedience to a signal from the com-

modore, returned to Malmoe roads, and remained at anchof

there until the 9th : on which day, about half past 12, the com-

modore made a signal to prepare for sailing, and about an hour

afterwards the signal to weigh : but, before the signal for weigh-

ing was made, a boat came alongside the Juno with 1 1 small

boxes and two parcels of indigo, which were taken on board

about the time when the last-mentioned signal was made: about

three o'clock she got under weigh with, and was amongst the fore-

most of, the fleet, which consisted of 76 vessels, when she unfor-

tunately ran aground, and was, with some other vessels of the

fleet, captured and burnt by Danish gun-boats at some distance

from the road, and not in any poi't. The indigo was not part of

the original intended cargo, but had been ordered by some mer-

chant on board the ship, with whom Mr. Ausset had no concern,

after
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after the arrival of the ship at Malmoe, and was brought offfrom 1810.

the shore as soon as it arrived from up the country. Mr. Aiisset

was not interested in it. The time cousaimed in taking it in J-'AROche

was not more than from 10 to 20 minutes ; and bulk was not nt«r^w
broken for the purpose of stowing it away ; but it was stowed

on the cable stage. No delay was occasioned by the taking it

in, and the ship got under weigli as soon as she could otherwise

have done. If the Court were of opinion that the plaintiffs

were entitled to recover, the verdict was to stand : if not, a non-

suit was to be entered.

This case was desired to be reserved for the purpose of taking

the opinion of the Court again upon the point decided in Maine

V. Bell (a), where it was held not to be an implied condition in

a common marine policy on ship and freight that the ship

should not trade in the course of her voyage, if it might be

done without deviation or delay, otherwise increasing the risk

of the insurers. In that case the ship insured having put into

Gibraltar in the course of her voyage from her loading port or

ports in Spain to London, in order to get a supply of provisions

;

Lord Ellenborough C. J. left it to the jury to say whether her

going into Gibraltar were of necessity for the purpose stated ;

and if so, whether her stay there were longer than was neces-

sary for that purpose: telling them that if there were no neces-

sity for going there, or for staying there so long for the purjioi^e

ofbeing supplied with provisions, the policy would be avoided
; [ 133 ]

but not otherwise. And this Court afterwards continued the

propriety of that direction. The only difference in fact now
pointed out by Scarlett for the defendant, between that case and

the present, was that this was a policy on goods, and that on

ship and freight : but it was not pretended that this made any

difference in principle. And he also observed that the judg-

ment in that case might have been sustained by considering

Gibraltar as a port in Spain. But Bayley J. observed that it was

not a port on the coast of Spain, within the meaning of the

contracting parties; and the Court did not decide the case upon
that ground, but upon the general principle stated. And Lord
JLllenbormigh C. J. now asked, how the risk could be shewn to

have been enhanced or varied in any manner by the circum-

stance of taking in the goods, when it is found as u fact that no

(«) oEait,\^o.

delay
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delay was occasioned by it, and that the ship got under weigh as

soon as she could otherwise have done. To this Scarlett an-

swered, that though the risk were not enhanced, yet it was

varied; for the voyage from Gottenburgh, the ship's loading

port, had commenced ; and afterwards while the ship was taking

in other goods, it constituted a different adventure, and so made
the risk different.

Lord Ellenborough C. J. The risk insured was neither

enhanced or varied, but something was done in the course of

the voyage which made no difference in either, and therefore

was no discharge of the underwriters' liability. The cases of

Stitt V. Wardell and Sheriff v. PottSy in which a different

opinion had prevailed, were duly considered and over-ruled by
the Court in Raine v. Bell, which governs the present.

The other Judges concurred, and Le Blanc J. added that

the rule laid down in Maine v. Bell had been since acted upon
in another case of Cormack v. Gladstone {a).

Postea to the Plaintifls.

Gaselee was to have argued for the plaintiffs,

(«) 1 1 East, 347.

Tuesday,

JFeb. 6th.

CouPLAND and Another, Assignees of Leedham,
a Bankrupt, against Maynard and Another.

One boing it]

possession of

n^'IIE plaintiffs declared in assumpsit, that on the 7th of

/i^^^ 1806, it was agreed between them, as assignees of
premises as

° ° •» o
tenant from
year to year under an agreement for a lease of 14 years, and the rent being in arrear, enters

into an indenture with his landlords, whereby reciting such tenancy and arrears of rent ac-

crued, and that /le had agreed to quit and to deliver up the premises to them, and that a valuation

should be made of his effects on the premises by two indifferent persons, to be chosen, &c.
and that the same should in the mean time be assigned and delivered up to a trustee for the
landloids ; the deed assigned his effects on the premises to such trustee, on trust to have the
valuation made;, and out of the amount to retain the arrears ofrent, and pay the residue to tiie

tenant : held that the tenant not having in fact quitted the possession, nor any valuation

having bten made of his effects ; such agreement to quit, &c. being conditional, and the con-
dition not performed, nor the agreement in any manner acted upon, did not operate as a

surrender ot the tenant's legal term from year to year, and, consequently, that the right of
the landlords to distrain for the arrears of rent continued after sLx montHs from the making
of die indenture.

J. Leedham
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COUPLAND
against

Maynajid.

*Z; Leedham a bankrupt, and the defendants, on behalfof them- ]810.

selves and other proprietors of certain inns at Matlock in Der-

byshire, that the plaintiffs should deliver to the defendants and

the said other proprietors the actual possession of the said pre-

mises, late in the occupation of the bankrupt, on the 1st of

Nov. 1806, and should pay half a year's rent for the same, be-

coming due on the 10th of October 1806, and all taxes up to

the 5th of April 1807; which possession and payment the de- '

fendants thereby agreed to accept in satisfaction for all rent due

since the 5th oi April 1806; and agreed that they would, with-

out prejudice to the right, if any, claimed by the proprietors of [ 135 ]

the said inns, of distraining upon the said premises for all ar-

rears of rent due at Lady-day 1806 from the bankrupt, accept

at a valuation all the household goods, &c. on the premises

;

and would, upon such valuation being made, and upon receiv-

ing the possession of the said goods and other property, give to

the plaintiffs their promissory note for the amount of such

valuation payable on the 1st of May 1807. The count then

stated that the valuation of the goods amounted to 2966/. l6s. 7t/.

and that the defendants thereupon accepted the said goods and

other property at that sum, and received the possession thereof

from the plaintiffs, but had not given their promissory note ac-

cording to their agreement. The declaration also contained

the cjompion counts for goods sold and delivered, money had

and received, and upon an account stated: to which the general

issue was pleaded; and at the trial before \uOxA ILllcnhorougli

C. J. in Middlesex, a verdict was taken for the plaintiffs for

1874/. 165. Wd., subject to the opinion of the Court on this

case.

On the 7th of Nov. 1798, a written agreement was made be-

tween the defendants and others, as proprietors of the premises

mentioned in the declaration, for a lease of those premises to

J. Leedham for 14 years at certain rents, and at a further rent

of ll. per cent, upon all money which the proprietors should

expend in the improvement of the premises. Leedham held the

premises under this agreement, but no lease was ever granted.

In 1804, several sums having been expended by the proprietors

in improvement of the premises, the rent was fixed at 5O0/. per

iinnum for a certain part called the Old Bath, and 50/. per an-

nuui
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1810 ""™ ^^^ ^^^ other part called the Temple. On the 12th of

Feb. 1 805, the rent being considerably in arrear, an indenture of

CouPLAND this date was executed between Leedham, Jlif«j/warrf the defend-

«^fli«j/ ant, and one J. Wilkinson^ on behalfof Maynard and the other
AYNARD.

proprietors ; whereby, after reciting the agreement of the 7th

of Nov. 1798, and that certain arrears of rent were then due,

and further rent would be due from L^edham on the 5th of

Jj^il then next; and further reciting that Leedham had agreed

to quit and deliver up the premises to Wilkinson in trust for

the proprietors and for the defendant Maynard^ on the 5th of

April then next; and that it had been agreed that a valuation

should be made of the household goods, furniture, stock, and

effects, by two indifferent persons to be chosen, &c., and that the

same should in the mean time be assigned and delivered up to

Wilkinson upon the trusts thereafter mentioned; it was wit-

nessed that Jbr the considerations therein mentioned Leedham
did assign all his household goods, &c. personal estate and ef-

fects upon the premises, to Wilkinson, upon trust to have such

valuation made as aforesaid ; and out of the amount to retain

the sums due for rent and arrears up to the 5th of April then

next, and to pay the residue to Leedham on the said 5th of

April. ' No possession was ever taken under this indenture by or

on behalf of the proprietors ; neither taas there any valuation

made of the furniture and effects; but X^e<:^m continued to

occupy as before as well the premises as the furniture and ef-

fects, until the 10th oi' Feb. 1806; when no pityment having

been made on account of the rent, and more rent having be-

come due, asecond indenture was made between the same parties

as the first ; whereby alter reciting in substance as before, and

that Leedham had agreed to quit and deliver up possession of

the premises to Wilkinso?i on tlie 5th of April 1806, Leedham

assigjied all his household goods, &c. personal estate and effects

r 137 ] wp"" the premises, to Wilkinson, upon trust to have such valua-

tion made as aforesaid, and out of the amount to retain what

was due for rent and arrears, as mentioned in the second inden-

ture, up to Ajyril 1806, and to pay the residue to Leedham on

or before that day. Upon the execution of this last indenture

possession was taken by Wilkinson of the goods, furniture, and

effects thereby assigned ; but this possession wns afterwards

abandoned when it had continued a month, and Leedham. was

n''am
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again left in full possession of the premises. No payment of 1810.

tlie rent then in arrear was made by lueedham, but every thing

remained as before until the 1st of March I8O6, when a third Coupland

indenture was made between the same parties, similar m all M.^^ynaud.
respects, except that it recited an agreement on the part of

Leedham to quit on the 5th o^' April 1807: by which last in-

denture Leedham assigned all his household goods, stock, &c.

personal estate and effects upon the premises to Wilkinsoji, on

trust to have such valuation made as aforesaid, and out of the

amount to retain and pay the several sums in that indenture

mentioned, and also the growing rents from Leedham during

such his holding as aforesaid, and to pay the residue to Leed-

ham on or before the 5th of April J 807. On the 3d of June

J 806 a commission of bankrupt issued against Leedham, under

which his effects were duly assigned to the plaintiffs ; the act of

bankruptcy on which he was declared bankrupt being the said

deed of assignment of the 12th of Feb. 1805. On the 7th of

Aug. X806 the agreement stated in the first count of the declara-

tion was entered into between the plaintiffs and defendants

;

and the goods and effects therein mentioned upon the premises

were afterwards valued at 2966?. I65. Id. at which sum the de-

fendants accepted the same. The defendants never gave their [ 138 ]

promissory note for such sum or any part thereof, but paid into

court under the common rule 1194/. 195. 4d, which was the

balance due from the defendants to the plaintiffs, after deducting

all rent and arrears of rent for the premises up to the 10th of

Oct. I8O6, part of which rent accrued before the 5th oi Ajml '

1805, and part afterwards. The plaintiffs took the money out of

court. It was admitted on the part of the plaintiffs that under

the agreement of the 7th of Aug. 1806 the defendants were to

be in the same situation as if they had actually distrained upon
t|ie premises at the time of making the agreement, or at any time

since ; it being understood at the time, that it was for the in-

terest of all the parties, both plaintiffs and defendants, that no

actual distress should be made upon the premises. The ques-

tion for the opinion of the Court was, whether at the time of

piaking the agreement in the declaration mentioned, the defend-

ants and the other proprietors of the premises were entitled to

distrain for the arrears of rent due on the 5th of April 1805. If

the Court were of opinion that ihcy hud such right of distress, a

verdict
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verdict was to be entered for the defendants : if not, the verdict

entered for the plaintiffs was to stand for 1874/. 165. 11^.

Fell, for the plaintiff's, denied the right of the owners of the

premises, to distrain for the arrears of rent ; and contended that

the effect of the indenture of the 12th of Feb. 1805 was to put

an end to the former tenancy from year to year, under the

agreement of Nov. 1798, for a lease for 14- years, which was

never executed ; and to make a new tenancy ; and therefore

that the landlords lost their right to distrain for the arrears of

rent due under the former tenancy, after the expiration of six

months from its determination. The principal question is whe-

ther the preceding tenancy were determined by that indenture

;

and this depends on others; 1st, Whether the recital in the in-

denture of the agreement by Leedham, to quit and deliver up

the premises, operated as a surrender in law of the term : and

if so, 2dly, Whether the subsequent circumstances amounted

to a waver of that surrender, so as to set up the former term :

and also, 3dly, Whether, as that indenture assigned all Leed-

ham s effects and amounted to an act of bankruptcy, it were

not void in toto, so as to do away the whole agreement. 1st,

The indenture recites an express agreementhy Leedhajn to (\\nt

and deliver up the premises to Wilkinson on the 5th of April

1805, which operates as a surrender in law of the term from

year to year under which the tenant held. Lord C. B. Gilbert

(a) says, " that any form of words whereby such an intent and

agreement of the parties may appear {i. e. for the tenant to yield

up the estate), will be sufficient to work a surrender; and tiie

law will direct the operation and construction of the words ac-

cordingly, without the formal mention of the word surrender in

the conveyance." " Therefore (he adds) if lessee for years say

to the lessor, that his will is that the lessor shall enter into his

lands and shall have the same, or is content that the lessor shall

have again the land, and by virtue thereof the lessor enters into

the land; this is a sufficient surrender." And with this agree Pcryt.

s. 607, (308. E. 40. Ed. 3. 24., and Sleigh v. liateman {b). He
was proceeding to argue on the other points of the case ; but the

Court being against him upon this point, it became unnecessary.

Lord Ellenborough C. J. Is there any case where the

tenant having agreed to surrender his term for a particular pur-

{a) 4 Bac. Abr. 209, Leaseb, S. {b) Cro, Eliz. 487.

pose
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pose to be effected, and that purpose is not effected, such con- 1810.

ditional agreement has been held to operate as an absolute sur-

render; thoutrh the tenant has never in fitct quilted the posses- ^ouplani)

, , 1 »
against

sion? Here there were mutual acts to be done; the tenants m^ynakd.
stock and effects upon the premises were to be valued, and he

was to give up possession ; but no such valuation was made;

nor did the tenant relinquish the possession of the premises.

How then can we take this to have been an actual surrender

of the term merely from the agreement to surrender, when it

appears that neither of the parties acted upon that agreement?

Though the word condition be not used in the indentures, it is

in effect an agreement to surrender on condition, and that con-

dition was not executed. The consequence is, that the tenancy

continued to subsist, together with the right of the landlords to

distrain for the arrears of rent.

The other Judges concurred
i3*

J^alguy for the defendants.

Postea to the Defendants.

William, Lessee of Hughes and Hesther his [ i4i ]

Wife, against Thomas. Tuesday

y

Feb. Gth.

^FHIS was an ejectment for certain lands called Place y X™p"^.^^'^,

Parke, Crygidiller, Fynom beder, Pantygm; and Cisorn- ^-^^^ .^ jj|,^^ ^
afterwards

devised the premises, and died seised ; the entry and continuing possession of" the devisee

(the defendant in ejectment) is no disseisin of the reversioner ; disseisin importing an ouster

of the rightful tenant from the possession, and an usurpation of the freehold tenure. And,
therefore, no question could arise whether, considering the devisee of the reversion as a

disseisee, a fine sur cognizance de droit come ceo, levied by her before entry to a stranger,

without any declaration of uses, would bar her right of entry by estoppel and fortify the

estate of the disseisor ; or whether it would simply enure to her own use, or be altogether

inoperative.

After a devise to one and her heirs of certain lands in A., and other devises to the same
person and her executors, administrators, and assigns of leasehold interests in B., C, and iJ.,

a devise of all the residue of the testator's estate and effects, real and personal, whatsoever
and wheresoever, not before disposed of, after payment of debts, legacies, and funeral cx-
pences, to the same devisee, her executors, administrators, and assigns, for her oivn use abso-

lutely, will carry a distant reversion in fee in the lands in B,\ the words of the residuary

clause being large enougl> to carry the fee, as comprehending all the residue of tlie devisor's

real estate, and giving it to the devieee absolutely ; and the intent to devise the whole interest

in all his remaining property not being rebutted by limiting the estate to her and her

executors, &c. omitting heirs ; or by the limitation of other lands to her and her heirs y or by
the prior devise of a leasehold interest to the iiame person in the same lands of which llie

devisor had such, distant reversion.

dwrywi/ns,
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dwrjfjoyns, in the parishes of Trelcach ar BettiioSi Leawjoinio,

and Mydrhn^ in the county of Carmarthen : and upon the trial

before Graham B., at Hereford^ a verdict was found for the

plaintiff^ subject to the opinion of this Court on the following

case.

Richard Davies, being seised in fee of the premises in ques-

tion, by liis will duly executed and attested, dated Aug. I6th,

1783, devised the same to certain trustees and their heirs, upon

trust to the use of his wife Grace Davies for life; remainder to

the use of his brother Thomas Davies for life; remainder to

the trustees to preserve contingent uses, &c. ; remainder to the

first and other sons of the body of T. D. successively in tail

male, in strict settlement; with like remainders to his brother

William for life, and to his first and other sons in tail male, in

strict settlement; remainder to his sister Ami (then Ann Evans,

widow), for life ; remainder to the trustees to support the con-

tingent uses, &c. ; remainder to her first and other sons, in strict

settlement in like tail ; with reversion to the testator's own right

heirs for ever. By the same will he also devised other lands,

&c. and also all other his real estates, not before devised, unto

his said brother Thomas DavieSy his heirs and assigns for ever.

The testator died without issue in 1783, after making his will;

leaving Thomas Davies^ him surviving, his brother and heir at

law. On the death of the testator, his widow, Grace, entered

upon and became seised of the premises in question, under the

devise to her for life ; and died seised on the 27th of March
1788. Thomas Davies i\\c brother and heir of the testator,

died Oc^. 9th, 1787, without issue; having previously made
his will on the 4lli of Sept. 1787, duly executed and attested,

whereby hedevised as follows:—" First, I give and devise unto

my wife Hesther Davies all that messuage and lands calletl

Llwijndiviis, in the parish of Egermont, in the county of Car-

marthen, and all that messuage and lands called Blaetii/rornant,

in the several parishes of Mijdrim and Uativihangcl Aber-

courn, in the said county, to have and to hold the same to her,

her heirs and assigtis for ever. Also I give and devise unto

my said wife all that messuage and lands callctl Panii/rathro,

and all that messuage and lands called DijJJhjntravcl, in ilie

parish of IJanstephen, in the county of Carmarthen, to have

and to hold to my said wife, her heirs and assigns for ever.'''

He
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He then gives her in the same words his other tenements in the

parish of Laiigunaock, which are particularly described in the

will, and also the tenement of Nantyreaglc, which is there par-

ticularly described. Then follows, " Also I give and devise

unto my said wife all my leasehold estate, that is to say, the

lease on the messuage and lands called PlasyparJce, including

Prygstydir, and Farkmaur, in the said parish of Treleach ar

BcttwSi the lease on the messuage and lands called Llancartk-

gmh'y in the said parish of Mydriiriy and also 'the lease in the

messuage and lands called Weynreed and Llainmarget, in the

parish of Llan'winio ; to have and to hold to her my said wife,

her executors, administrators and assigns, to and for her and

their use and benefit. Also, I give, devise, and bequeath 400^.,

together with all the interest thereon due to me by mortgage on

the messuage and lands called Aberarther in the parish of Pem-

hryn in the county of Cardigan, unto my said wife, her execu-

tors, administrators and assigns for ever." And after thereby

giving two legacies of 30Z. and 20/., also a legacy of 20Z. to his

brother William, and another of 20/. to his sister Anne, is the

following clause. " And finally all the rest, residue and remain-

der of all my estate and effects, real and persmial, 'tahatsoever

and ^wheresoever, not hereinbefore given and disposed of, after

payment of my debts, legacies and funeral expences, I do give,

devise and bequeath unto my wife Hester Davies, (one of the

lessors of the plaintiff,) her execiitors administrators and assig7is,

to and for her own use and benefit absolutely: and I do hereby

constitute my said wife sole executrix," &c. The said Hester

Davies on the 17th oi Feb. 1791 intermarried with J. Hughes,

the other lessor of the plaintiff. William Davies lived in Lon-

don, and died there in August 1788, without issue. Soon after

the death of Grace Davies, the said Anne Evajis, by virtue of

the entail created by the said Richard Davies, took possession

of all the lands and tenements in question, and on the 22d of

March 1792 levied a fine of the premises in question, and died

on the 13th of May 1808, without issue; having previously

made her will, duly executed and attested, by which she devised

the premises in question to the defendant, who upon her death

entered on and took possession of the same under the said will,

and has so continued in possession of the same from thence to

the bringing of this action. The lessors of the plaintiff on the

25th

1810.

William,
Lessee of

Hughes,
against

Thomas.
[143 ]

[ 144 ]
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1810. 25th of August 1808 levied a fine sur conusance de droit ciltil

"

^
ceo of the premises in question in this action to one T. Waters

' p' as conusee thereof, who previously thereto had no interest or

Hughes estate in the premises: and on the 1st of &^/. 1808, and

against prior to the day of demise in this ejectment, an entry was duly
i HOMAS. made upon the premises in question on the part of the lessors of

the plaintiff, for the purpose of avoiding all fines levied of the

premises ; which purpose was duly declared at the time of such

entry. If the lessors of the plaintiff were entitled to recover

possession of the premises, the verdict for the plaintiff was to

stand: if not, a nonsuit was to be entered.

Owen jun. for the lessors of the plaintiff stated that the ob-

jections intended to be raised to the title were 1st, that the

reversion in fee of the premises did not pass by the will of

Thomas Davies to his widow, one of the lessors : but if it did

;

2dly, that the effect of the fine levied by Mrs. Evans, the

tenant for life, was to disseise the reversioner, and discontinue

or displace her estate ; and if so, then, 3dly, that the effect of

the fine of the 25th of August 1808, by the lessors of the plain-

tiff was to confirm the estate of the disseisor, and estop their

own recovery. Upon the first, there can be no doubt that by

the devise in the will of TJiomas Davies, of all the rest, residue

and remainder of all his estate and effects, real and personal,

whatsoever and wheresoever, Sec. after payment of his debts, &c.

[145] to his wife, het' executors, administrators and assigns, to and

for her own use and benefit absolutely," the fee of the real

estate passed, notwithstanding the devise is to her and hei' exe-

cutors, 8)Ci; the devise being in tei'ms of his real estate to her

ahsolutely, construing the words reddendo singula singulis.

And he cited The Countess of Bridg'water v. The DuJce of Bol-

ton (a). [But Lord EUenborough C. J. said that it was unneces-

sary to cite cases upon that point; and called upon the defend-

ant's counsel to know whether he meant to dispute it ; who ad-

mitted that the words of the residuaiy devise were in themselves

sufficient to carry the fee in the real estate undisposed of, unless

he could satisfy the Court from other parts of the will that

there was no such intention in the testator.] On the 2d ques-

tion the case is, that Anne Evans, the Inst tenant for lile in

(rt) 6 Med. 106.

,
possession
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1810.

against

Thomas.

[ 146 ]

possession under the will of Rd. DavieSy levied a fine of the

premises in question in 1792, but did not die till Maij 1808,

without issue ; having previously devised to the defendant, who Wh^liam,'

took possession on her death ; and that fine is meant to be set jJughes
up as a disseisin of the lessors of the plaintiff. But without

going the length of that which is intimated in Taylor v. Horde

(a), that there can be no such thing as adisseisin in modern times,

without the election of the party injured so to consider it, it is

sufficient to say that there does not appear to have been any dis-

seisin in this case. The lessors of the plaintiff had a vested

interest in the reversion before the fine levied by Mrs. Evans in

1 792, who was then in possession : the possession was not

changed by her fine, but continued in her till her death ; and

she devised to the defendant. Littleton, s. 279- defines dis-

seisin to be " properly where a man entereth into lands where

his entry is not congeable, and ousteth him who hath the free-

hold." And Lord Coke in his Comment notes that every entry

is no disseisin, unless there be an ouster also of the freehold;

as an entry and a claimer or taking of profits. Now the tenant

for life levying a fine, it cannot be said that her entry was not

lawful ; for in fact she made no entry, being already in posses-

sion ; and her continuing in possession during her life could not

be said to be a disseisin of the reversion expectant on her death.

Lord Coke {b) defines disseisin to be " the putting out of a man
out of seisin, and ever implieth a wrong." \_Bayley J. How
can a person be said to be put out of seisin, who was not en-

titled to the actual seisin at the time?] It should seem not.

A remainder-man cannot be put out of possession who never

was in possession. Lord Coke says, in another place (c), " a

disseisin is a wrongful putting out of him that is actually seised

of a freehold:" but a remainder-man or reversioner is not

actually seised, and therefore Mrs. Hughes the reversioner can-

not be said to have been disseised. Even an entry on another,

without an expulsion, will not, according to the opinion of

Lord Holt (d), work a disseisin, though it will give the party a

(a) 1 Burr. 107—119.

(^) Co. Lit. 153.^. Vide Doe v. Banwrs, 7 East, 312.

(r) Co. Lit. 277. a.

id) Anon. 1 Salk, 246. and Page v. Eeyvjard^ 3 SalL 1 35.

seisin



]AG CASES IN HiLARt TERM

]8J0.

William,
Lessee of

Hughes,
against

Thomas.

C 147 ]

C 148]

seisin in Jaw siifTicicnt to have the possession adjudged to hitii if

he have the right. But here there was neither an entry on nor
an ouster of her in remainder ; and the tenant for life could not

disseise herself. It may be argued that a feoffment by tenant

for life disseises the reversioner ; and that Lord Co/ce {a) says

that a fine is a feoffment of record. But though it be so in

form, it is not so in substance ; and Lord Coke had before {b)

distinguished between a feoffment, which cleareth all disseisins

and other wrongful and defeasible estates, where the entry of

the feoffor is lawful ; and a fine, which he says, does not : the

material difference between them was shewn by Lord C. J. Willes

in delivering the unanimous opinion of the Judges in the House
of Lords upon the case of Parkhurst v. Smith, (c), and by Lord
C. J. Lee in delivering the opinion of this Court in the same

case (rf), where the operation of a fine is put in opposition to

that of a feoffment. And in 9 Vin. Abr. 456. Entry, E. pi.

23. it is said, that a fine is a feoffment of record only by fiction

of law; for if another be in by tort, it will not amount to an

entry, as a feoffment shall: per Bridgman C. J. Cart. 176.

The ground of the distinction is that a fine is secret; but a

feoffment derives its force from its publicity ; for it is of no ef-

fect without livery of seisin. Co. Lit. 7. «• And in Fermor^s

case (^), the case oiLanne v. Toker is referred to, wherein it was

adjudged that where tenant for life levied a fine with proclama-

tions, and five years passed in his lifetime; yet he in remainder

should have five years to make his claim after the death of tenant

for life (_/). And it was also agreed, that if tenant for life make a

feoffment in fee to one who had lands in the same town, and the

feoffee levy a fine with prochnnations, it should not bind the re-

mainder-man, but he should have five years after the death of the

tenant for life; for he could notknowof what land the fine was levi-

ed: though were one pretending title to land efiteis and disseises

ia) Co. Lit. 10. (h) Co. Lit. 9. a. (c) Willes, 342.

{d) 18 Vin. Abr. 413, 414. {e^ S Rep. 78. b. 79.

(/) The same point was adjudged in Smy v. June, Cro.Eliz. 220. " for

*' (say the justices) it may be that the remainder-man had no conusance of

" the forfeiture ; and if he had, it is at his election if he will take advantage

"of it; and so Zow^'s case was cited to be adjudged, 7 J?/;2. ••" and the

opinion of the Court in the late case of Goodrisht v. Forrester, 8 East, 566.

is to the same effect.
.

anotlier
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wiother, and afterwards with intept to bind the disseisee levies

a fine with proclamations, this fine shall bind the disseisee by the

express purview of the stat. 4 iiT. 7. if he neither enter nor

pursue his action within five years. Here therefore "Mrs. Hughes

had five years to make her entry in after the natural determina-

tion of Mrs. Evans'slik estate by her death. The nature of dis-

seisin by election is fully explained in Taylor v. Horde (a).

The utmost effect of a fine levied by tenant for life is to dis-

place the estates in remainder; leaving to the remainder-man a

right of entry, to be exercised either immediately in respect of

the forfeiture of the estate for life incurred by reason of the fine,

or within five years after the natural determination of the estate

for life {b). In Goodright v. Forrester (c) there was a change

of possession, which distinguishes it from the present case. If

any person were a disseisor in this case, it must be the defend-

ant; and by the stat. 32 H. 8. c. 33. the right of entry of the

party entitled is not tolled even by a descent from a disseisor,

unless such disseisor had peaceable possession for five years after

the disseisin without the entry or continual claim of the party

entitled. And here there has been no descent ; nor have five

years elapsed since the death of the tenant for life. Not/s

Max. 34-. pi. 16. Neither is there any discontinuance ; for the

party discontinuing must be actually seised of an estate of in-

heritance in the estate discontinued : therefore in Driver v. Hus-

sey (rf), a fine levied by tenant for life was held to be no dis-

continuance of the estate tail in remainder, which could only

be discontinued by the fine of one who was actually seised at

the time by force of the entail. [Bayley J. It is quite clear

that a fine by tenant for life cannot work a discontinuance of

the estate in remainder.] Then 3dly, supposing there could

have been a disseisin of Mrs. Hughes's estate in reversion by
the fine levied by Mrs. Evans the tenant for life; still the fine

sur cognizance de droit, 8lc. levied by Mrs. Hughes and her

husband in Aug. 1808; no use being declared, nor any change

of possession, and without any consideration moving from the

(a) 1 Burr. 107— 119, and vide Co. Lit. 330. b. n. l. per totum to the

conclusion of the note in p. 340. b.

{b) Focus \. Salisbury, Hardr. 401, 2. Co. Lit. 3'27. b. and Goodright v

Forrester, 8 E<ist, 552. were cited.

(f) lb. 551.

{d) 1 H. Blac. 269. and note l to Clerk v. Piruoell, 1 Saund. .-^lO.

V^oL. XII. I conusee,

1810.

William,
Lessee of

Hughes
against

Thomas.

[149]



149 CASES IN HILARY TERM
1810.

William,
Lessee of

Hughes
against

Thomas.

conusee, who hacd no prior estate in the premises ; would, not-

withstanding her disseisin, enure to the use of herself and her

husband as conusors, and not to the use of the disseisor : or if it

did not enure to the use of the conusors, it would at least be in-

operative. BeclcmitKs case (a); Armstrong v. Wolsey {b)\ Roe v.

Popham {c\ Co. Lit. 23. a. Villers v. Beaumo?it {d\ 13 Vin.

Abi\ 299j Fine I. a. and Argoll v. Cheney (e). The defendant's

counsel will rely on what is said at the end o^Buckler's case in 2

Rep. 5Q.—" Sixthly, it was said that if the disseisee levy a fine to

a stranger, the disseisor shall retain the land forever: for the dis-

seisee against his own fine, cannot claim the land, and the co-

nusee cannot enter; for the right which the conusor had cannot

be transferred to him ; but by the fine the right is extinct,

whereof the disseisor shall take advantage." Now that was not

a point in judgment; for the case there was that A., tenant for

life, leased for four years to B., and then granted the reversion

for his own life from a day subsequent to C, to whom B. at-

[ 150 ] torned: and after the four years expired, C. entered and leased at

will to D., to whom A., tenant for life, levied a fine come ceo,

&c.; on which the remainder-man in fee entered. Lord Coke

says, that ^ve points were i^esolved ; the two first of which

only it appears were necessary to decide the case: but afler

stating the five, the sixth is noticed in the manner above-men-

tioned. There are three other reports (y) of the same case,

which niake no mention of any such point: and in fact the

remainder-man recovered in ejectment, upon the forfeiture of

the tenant for life by conveying a greater estate than he had.

W., E. Taunton, contra, as to the first point, admitted that

the general words of the residuary clause would be sufficient to

carry this reversion in fee, if the intent of Thomas Davies, the

devisor, did not appear (as he contended it did) from other parts

of the will, not to pass it. And here he relied on the previous

devise of other lands to the wife " and her heirs and assigns for

ever;" which shewed that he knew how to pass the fee by pro-

, per terms when he so intended: whereas the devise of the re-

sidue, by which alone the reversion in fee of the lands in

question could pass, if at all, to the wife, was to her, " her

{a) 2 Rep. 56. b. (b) 2 fVils. 19.

(d) Dy. 146. b. {e) Latch. 81".

(/) 2 And. 29. Cro. EU%, 450, 585. and Moovt 423,

(0 Dougl. 24.

execute's,
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^xecidorSi administrators^ and assigns.^^ {\A. Ellenborough C. J. 1810,

The devises to her in the first part of the will were all of lands

that passed into possession immediately.] They were so : but

if he contemplated this reversion at all, it is more likely that he

would have included it in that part of his will where he devised

the rest of his property to her in fee. Again, in another part

he gives a leasehold interest to his wife in part of the very pre-

mises in question, caWed Plasyparke (Placey Parke). It does [ 151 ]

not appear whether any lease was outstanding on those premises

at the time ; and none could have been granted by him that

would not have terminated with his life. [Bayley J. Sup-

posing he had a beneficial interest in a lease on those premises,

and the ultimate reversion in fee after the intermediate estates

for life and in tail, what inconsistency would there be in his de-

vising the leasehold interest first, and afterwards the revel'sion

by the general clause.] He gives the subject matter of the resi-

duary devise, subject to debts, legacies, and funeral expcnces ,•

which shews he could not have contemplated a distant rever-

sion. [Lord Ellenborough C. J. The words being large enough

to pass the reversionary interest, it will pass of course, ifnothing

appear upon the face of the will to restrain those words.]

Then, as to the effect of the fines, the lessors of the plaintiff

are estopped from recovering the reversion; because when they

levied the fine of Aug. 1808, the premises were in possession of

the defendant as a disseisor; and if the disseisee before actual

entry made levy a fine to a stranger, such fine will enure by law

to the disseisor. [2dly. As to the disseisin, it is not necessary

to rely on the single fact of the fine levied by Mrs. Evans, the

tenant for life, in 1792, as constituting of itself the disseisin of

the reversioner: it was at any rate a forfeiture of her life estate;

and she having nevertheless continued in possession, and after-

wards devised the premises to the defendant, his subsequent

entry and possession upon her death, under her fine and will,

at all events amounted to a disseisin [a) ; otherwise there can be

no disseisin committed at the present day. It falls within the

definitions of a disseisin which have been referred to from Lit~

tleton and Lord Coke. [Lord Ellenborough C. J. All the dc- [ 152 ]

finitions include an ouster of the tenant, a \Sirongful •putting of

(a) Vide Page and Jourden's case, 1 Leon. 122.

12 him
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him out : and there lies your difficulty : there is an entry of the

one party, but what ouster or putting out of the other is there ?]

This keeping out of the lawful owner after the death of the

tenant for life is technically speaking an intrusion, and every in-

trusion, as well as every abatement, is in law a disseisin. [Lord

Elle7iborough C.J. asked what authority (a) he had for that posi-

tion.] In their nature they are the same, and the difference is

morein circumstances than in substance. [Lord Ellenhorough C. J.

Perhaps the reversioner might elect to treat this as a disseisin,

but he is not bound to do so.] Where there has been a pre-ex-

isting privity of estate, to which the possession of thewrong doer

might be attributed, there the party wronged may elect not to

treat such possession as a disseisin, but where there was no such

privity, but the true owner is put or kept out wrongfully by a

mere stranger to the estate, it is difficult to understand how
there can be any election to treat the adverse possession of

the stranger as lawful. 1 Roll. Abr. 659. I. 5. states as an

instance of disseisin, a stranger taking in his hand the ring

of the door of a house left locked by the owner, and saying

that he claimed the house to him in fee, without entering. This

possession of the defendant was sufficient to give him a seisin.

5 Com. Dig. Seisin A. \_Bayley J. What act has the defendant

done that necessarily required \hefreehold to be in him, or that

necessarily shews him to be any more than a mere possessor.

He has not attended the lord's court as a freeholder. Lord
Ellenhorough C. J. All that is stated here is, that on the death

of the tenant for life the defendant entered and took possession :

it is indeed added, that he did so imder the mil of Mrs. Evans ;

but that merely shews the occasion of his entry : he did not

proclaim or announce to others that he entered as claiming the

freehold, nor turn any person out of possession.] The doctrine

of disseisin is founded on feudal tenure, which required that

there should always be a visible tenant of the fi eehold, ready to

perform the military services to the lord : and the defendant

was the only person who could have been called upon to per-

form those services before the abolition of them by the legisla-

{a) Littleton s. S96, 397. points to amateiial distinction in respect to the

right of entry of the lawful owner, between tlic case of an abatement and of

a disseisin, after a descent cast. And vide Co. Lit. 277. for the definitions of

abatement, disseisin, and intnision.

ture.
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ture. But though now abolished, the principle of that law ap- 1810.

plies equally to the visible tenant in possession, holding in his

own right. It cannot vary the case, whether the right owner be William,

turned out of possession ; or kept out by one who will not deliver Hughes
it up. Then PSdly] taking the defendant to have been a disseisor against

at the time, the fine levied by Mrs. Hughes extinguished her Thomas.

right of entry, according to the 6th resolution in BucJder's case

{a) before cited. Bayley J. The intention there was to levy

the fine to the use of the stranger.] That does not differ the

case: nor the rule that where there is no consideration moving

from the conusee and no declaration of uses, the fine shall enure

to the use of the conusor ; for that only applies where the fine is

legally levied by a conusor in possession. In Nicholas Moore's

case {b) husband and wife being tenants in special tail, with re-

mainders over, the husband discontinued and died; after which

the wife levied a fine : and it was resolved, that though the stat.

32 H. 8. c. 28. would have operated to have protected the entry [ 154 ]

of the wife after his death, notwithstanding the discontinuance,

yet that till her entry there was a discontinuance of her estate,

and that her fine levied before entry during such discontinuance

barred her entry, and so fortified the estate of the disseisor who
claimed under her husband. He also cited The Earl of Peter-

borough V. Sir Thomas Blucbworth (c), where a disseisee having

levied a fine and declared the use by deed to the conusee, Bridg-

man C. J. held that it should not enure to the use of the dis-

seisor; but if no use had been declared, it should have been to

the use of the disseisor, and extinguished the right of the dis-

seisee. And also to Weale v. Lower (</), where, by way of

illustration of the case in judgment, it is recognized that the

fine of a disseisee to a stranger operates to the benefit of the

disseisor in possession.

Lord Ellen I50R0UGII C. J. The first step of the defendant

fails, in making out that there has hcou any disseisin at all. Sup-
poshig there had been a disseisin, a further question has been
argued, as to what would have been the effect of the fine levied

by the disseisee ; whether it would have enured to the use of the

(fl) 2 Rep. 56. (b) Palm, 365.

(0 I Lev. 128, id) PolUx.66.

disseisor
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disseisor {a) : but if there were no disseisin the whole of the ar-

gument falls to the ground. Now here tenant for life levied a

fine, and continued in possession till her death ; having devised

to the defendant, who * after her death entered and continues in

possession ; and this is contended to be of necessity a disseisin :

but what act has he done to make him a disseisor ? The lessor

of the plaintiff never was in possession, and therefore could not

be disseised or put out of possession. It does not even appear

that the defendant was cognizant of the claim of the lessor.

Disseisin was formerly a notorious act, when the disseisor put

himself in the place of the disseisee as tenant of the freehold,

and performed the acts of the freeholder, and appeared in that

character in the lord's court. But what act of notoriety is here

stated to have been done by the defendant, as claiming to put

himself in the place of the rightful freeholder ? It would be

carrying the doctrine of disseisin further than any other case has

done to say, that the mere taking of the rents and profits, as

devisee of the land, is a disseisin ; without meaning to do this

adversely to the party entitled ; for it does not even appear that

when he entered he knew of the lessor's claim. A previous

point was made, upon which there can be no doubt, and which

was abandoned in the course of the argument, relative to the

lessor's title under the will of Thomas Davies. It was properly

admitted that the words of the residuary devise, giving all the

rest of his estate and effects real and personal, whatsoever and
wheresoever, not before disposed of, to his wife, her executors,

&c. for her own use and benefit absolutely, were competent to

carry this reversion, unless rebutted by something else in the

will, shewing that he did not mean to pass it. But the omission of

the word heirs in that clause, which is introduced in others, is

relied on for this purpose. But where the words of the residuary

clause are so strong and clear for carrying the fee in this rever-

sion, we cannot collect a contrary intent from the mere omission

{a) By Popham and Ganvdy J., Goulsh. 1 62. If during the disseisin, the

disseisee, where he hath nothing but a right, levy a fine to a stranger, the

disseisor shall not take advantage of it. And by Bramston and Croke Js.

in Fitzherbert v. Fitzherbert, Cro. Car. 484. the fine by a disseisee to a

stranger shall not enure to the benefit of the disseisor, but to the use of

the conusor himself; for otherwise a disseisin, being secret, may be the

cause of disinherision of any one who intends to levy a fine for his own
benefit.

. - of
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of the word heirs^ which is fully supplied by other words. Then, 1810.

the reversion in fee having passed to the lessor Mrs. Hughes^ and

no disseisin of her having been made which could in any man- William,
* Lessee Or

ner give an eJfFect to the fine levied by her in favour of the de- Hughes >

fendant, that fine, there being no use declared of it, enured to against

her own benefit. Thomas.

Grose J. No one can look at the words of devise to the

wife in the residuary clause, without seeing that the devisor

meant to give her all his real estate absolutely which he had not
^

before disposed of, and consequently to include this reversion in

fee: and there is nothing in the rest of the will to shew that he

meant to give her less. And here was no disseisin by the de-

fendant; for he never meant, by any thing which appears, to

disseise the lessor Mrs. Hughes.

Le Blanc and Bayley, Justices, concurred.

Postea to the Plaintiff.

The Kino against The Glamorganshire Canal

Company.
Thursday^

Feb. 8th.

''PHIS case came on upon a rule, drawn up on several afh- By the act

davits and papers, including an account current delivered ^^^ making

by the defendants to the Quarter Sessions for the county of tainin^'the

Glamorgan-
shire Canal, power is given to the canal company to make all sucli works as they shall

think necessary and proper for " effecting, completing, maintaining, improving, ana using
" the canal, and other works ;" and the company were required to lay before the Sessions

an account of the sums expended in making and completing the canal, up to the time of
its completion ; and after that, an annual account of the rates collected and of the charges

and expences of supporting, maintaining, and using the navigation and its qvorks y and the

Sessions are audiorized, in case it appears to them that the clear ])iofits exceed the per
centage limited by the act on the sums mentioned in the first account to have been ex-
pended by the company {i.e. in making and completing the canal and its works), to reduce
the canal rates : held that the Sessions, even after the period fixed for the completion of
canal, and after the first account delivered of the capital expended in the undertaking,
and on which the dividends were to be calculated, were not authorized to reject cliarges

and expences, stated in the annual account of disbursements, for ne-xo works, such as a reser-

voir and steam engine, which the company deemed necessary, and proved by evidence to

have been erected for the support and impro'vement of the original line cf canal, and for
the better supplying it nvith nvater in dry seasons. Though it seems that if the new
works had been shewn to be merely colourable, and erected for purposes collateral to the na-

vigation authorized by the act of parliament, such charges would have been rightly rejected

by the Sessions.

Glamorgan
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1810. Glamorgan in the year 1802, and two annual accounts of re-'

ceipts and payments ending Mich. 1807 and Mich. 1808, re-

turned into this court by certiorari at the instance of the defend-

ants; by which the prosecutors were ordered to shew cause

why an order of Sessions for reducing the rates to be taken by

the company under the stat. of the SO Geo. 3. c. 82. for making

and maintaining a navigable canal from Merthyr Tidvil to and

through the Bank, near Cardiff, in the county of Glamorgan,

should not be quashed for insufficiency.

By that act the defendants are incorporated as a company for

the making, completing, and maintaining the canal, according to

the rules and directions expressed in the act, " and to supply

the said canal "iHnth isoater isohile the same shall be malcing and

when made;'' and the act contains the usual powers for making

such reservoirs, feeders, and aqueducts, and setting up such

[ 158 ] engines and other machines for supplying the same with water,

*' and for any other purposes necessary for the said canal, as to

" the company should seem necessary and proper;" " and all

" such other works, matters, and conveniences, as they shall

" think necessary and proper for effecting, completing, main-
*' taining, improving, and using the said canal and other works."

And they were also empowered " to make, and repair, support,

" vary, or alter such reservoirs, engines, &c. and other works,

" as and when the company should think requisite and con-

" venient for the purposes of the said navigation." The com-

pany were in the first instance limited to raise 60,000/. for

these purposes ; and if that were not sufficient, they might raise

30,000/. more among themselves; and the act limited the ton-

nage and wharfage rates to be taken by the company for goods

carried upon the canal. Then, after limiting the dividends of

the company upon their capital to 8/. per cent. " upon all such

money as shall be actually expended in making and completing

the said navigation and the several works relating thereto," &c.

the act proceeds—" and in order to ascertain the amount of the

*' clear profits of the said navigation, the company shall cause
*' to be entered in a book a true and particular account of the

" charges and expences of obtaining the act, " and of all mo-
^^ ney already laid out, and which shall from time to time be

** laid out and expeJided in or any ways relating to the making

" afid completing the said canal, and of all charges and expences

which
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[* 159 ]

** which shall from time to time he incurred on account of
" the said navigation^ and the several works thereunto belongitig,

*' previous to and until the same shall he made and. completed.

" And the company are also required from Michaelmas next

*' after the expiration of two years from the time of completing

" the said canal* to cause a true, exact, and particular account

" to be kept, and annually made up and balanced to the 29th

" of Sept. of the rates collected by virtue of the act, and of the

*' charges and expences attending the supporting^ maijitaining,

" and using the said navigation and the several "works there-

*' unto helongiiig ;" which is to be laid before the justices at

their Mich. Sessions next after the making up such annual ac-

count : " and if by any such annual account it shall appear to

" the justices at such Sessions that the clear profits of the said

*' navigation shall upon the average of three years then next

^^ preceding have exceeded the rate of 8l. per cent, upon all su£h

*^ money as shall appear by the frst-mentioned account to have
*' been laid ojit and expended as aforesaid; the saidjustices shall

*' and are hereby authorized by their order at such Sessions to

" make such reduction in the rates to be collected by virtue of
" the act for one year then next, as in thejudgment of the said

"justices shall be sifficient ; so that the clear profits of the said

*' navigation for that year may be as near 8l. per cent, upon the

*' money 'which shall by the said first-mentioned account appear

" to have been expended as aforesaid as may he." And the com-

"

pany are prohibited from taking any higher rates. For the bet-

ter ascertaining the truth of the said accounts, the said justices

at any Sessions, when and as often as they shall think fit, may
authorize any person to examine the account books of the com-

pany, and take copies, and examine witnesses on oath.

A subsequent act passed in the 36 G. 3. enabling the com-
pany to extend their navigation, and to raise a further capital of

20,000^. within two years : but limiting the dividend thereon to

51. per cent.

It appeared by the affidavits that when the accounts of the

receipts and expenditures of the company were returned to the [ l60 ]
Mich. Sessions in 1802, the actual capital expended by the

company amounted to 103,600/. But by an order made after

examination of the accounts at an adjourned Mich. Sessions

in Dec» 1802, that Court stated that the sum actually laid out

by
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by the company in making and completing the canal, which

they had declared to be so completed since the 31st of Decem-

ber 1798, amounted to 96,340/. And that Mr. J". Wood on

behalf of the freighters of the c^nal having offered to give evi-

dence that 15,175/. and other sums, part of the said sum of

96,340/. principal, had been improperly laid out by the com-

pany, and ought not to be allowed, the Court were of opinion

that they ought not to go into the same, but reserved a case

thereon for the opinion of this Court. But upon the removal

of this order by certiorari into this Court, it was quashed.

After this, annual accounts were delivered in at the Mich. Ses-

sions, containing accounts of the rates collected and ofthe charges

and expences attending the maintaining and using the navi-

gation and works thereto belonging. The last of these, on

which the question arose, was the account from Mich. 1808 to

Mich. 1809, in which was included, amongst other items of

expence objected to, amounting altogether to above 9,700/., a

new steam engine and a reservoir for hettei' supplying the cajial

with water; the items of which charges were carried to the an-

nual account of disbursements by the company. Certain freight-

ers upon the canal objected before the Sessions to these items,

on the ground that the acts of parliament under which the

company were incorporated did not authorize any further ex-

penditure for Wftu works, as the time for completing the canal

had expired: though it appeared that the company had not di-

vided more than they were entitled to do by the said acts ; and

that these new "works were erected for the support and improve-

ment of the original line of canal, and the better supplying it

voith water in dry seasons, and not for any extension of that

line. But though it appeared that the surplus, after paying

these disbursements, was not quite sufficient to pay the author-

ized dividends, the justices at their last Mich. Quarter Sessions,

disallowing the sums for such new works, which turned the

balance, made an orderfor reducing the rates ; which order

stated in substance, that having had laid before them the annual

accounts of the company, made up and balanced to the '29th of

Sept. last, of the rates collected and received by virtue of the

act of parliament, and of the charges and expences attending,

and for supporting, maintaining, and using the said navigaticni,

and the several works thereunto belonging ; and it appearing to

the
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the said justices by the said annual account and by the annual 1810.

accounts of the said company by them laid before the justices

at their Michaelmas Quarter Sessions in 1807 and 1808, that

the clear profits of the said navigation have, upon the average

of three years next preceding the said 29th of Sept. 1809, ex-

ceeded the rate of 8/. per cent, per ann. on the first year's account

in 1803 of the sums expended by the company in making and

completing the canal, and all charges of navigation, and the

works thereto belonging previous to and until the same were

made and completed: therefore the justices ordered such re-

duction of the rates to be made as therein stated, as in their

judgment would be sufficient, so that the clear profits of the

said navigation for the year ensuing might be as near 8/. per

cent, as might be upon the money which by the said account

appeared to have been so expended.

This order having been removed by certiorari into this court,

tne question upon the respective affidavits and documents was

reduced to this, whether the Sessions in estimating the receipts [ 162 1

and disbursements could exclude from the latter the expences of

those neiio works which had been made with a view to the

supporting and improvement of the old line of canal, and for

better supplying it with water, as so much added to the capital

of the company after the period when the original works were

declared to be completed with the capital then invested : and

whether the company were strictly confined to the repair and

sustentation of the original works constructed with the original

capital ?

Garrow and Abbott shewed cause against the rule, and con-

tended that the object of requiring the accounts of the capital

expended in completing the canal and the original works, and

of the charges and expences of maintaining them, to be laid

before the Sessions, was to enable them to restrain the company
by their order from taking more than the stipulated dividends

on the capital actually advanced by them for the purposes of

the act; and to take care that the amount of the capital on

which the dividends were calculated was not enhanced by sums

expended out of the rates upon new works ; and that the allow-

ance of disbursements for charges and expences should strictly

be confined to the necessary support and repair of the original

works, and not be extended to cover new works and improve-

ments.



162 CASES IN HILARY TERM

1810.

The King
against

The
Glamor-
ganshire

Canal

Company.

[ 163 ]

[ 164 ]

ttients, the expence ofmaintaining which would hereafter add io

the annual charges, and defer the reduction of the rates in which
the public were interested : the act, therefore, properly consti-

tuted the Sessions judges of the necessity and utility of any new
works to be erected after the original scheme was declared to be

completed, and the company entitled to collect the rates. The
original sum to be expended in making the canal and its works

was limited by the first act, and extended afterwards to a certain

amount; but if the company by raising their fidl rates can ex-

pend ad libitum the surplus after paying the limited dividends

in making new works in which the members of their own body

may have a personal interest, they may invest a capital in the '

concern much beyond the intentions of the legislature: they

may undertake collateral cuts. \_Le Blanc J. That would ex-

ceed the authority given them by the actj So it is an excess of

their authority if they erect unnecessary works upon the proper

line. [Lord JLllenhorougli C. J. The company are to judge

of the particular works " necessary and proper for effecting,

" completing, maintaining, improving, and using the canal and
" other works." Suppose an additional lock was found wanting,

are they not to judge of that? You require us to read the act

as if the Sessions were appointed the judges of the propriety or

fitness of the particular works, admitting such works to have

been erected for the purpose of maintaining and using the canal.

But I do not conceive that to have been the meaning of the act.

Is there not a middle line to be taken ? The account is after-

wards to be laid before the Sessions " of all charges and expen-

" ces attending the supporting, maintaining^ and using the said

" navigation and the several xvorks thercimto belonging :" they are

to judge, therefore, whether the charges and cxpenccs stated

in that account are charges and expences attending the main-

taining and using of the navigation authorized by the act,

or wholly irrelevant to it, If^ indeed, the new works were

merely colourable, I suppose the counsel for the company will

not contend that the Sessions would not have power to disallow

such charges. Le Blanc J. The new works are not for the

purpose of giving the canal a new line, but merely for the better

supplying of the original canal with water, which may have failed

from accidental causes. Bayley J. These are fairly charges

for using the canal. Lord Ellenborough C. J. The legislatuj-e

must
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must certainly have contemplated the making and support of a 1810.

canal which should be always full of water and useable, and not

one which should have its dry periods: and these works were ^'^^ K.ing

for the purpose of making the canal at all times useable.] The

prosecutor's counsel then admitted, that if the Court were satis-

fied that the new reservoir and steam engine were works made
for the using of the canal, the charges ought to have been al-

lowed : but tliey objected that this Court could not review the

judgment of the Sessions upon this, which was a matter of fact

within their jurisdiction to decide.

Lord Ellenborough C. J. We may always exercise a

control over the judgment of the Justices below in these mat-

ters, when we see clearly that they have proceeded upon a wrong
principle or rule in ascertaining the quantum of rates submitted

to their inquiry. There is no doubt upon this act ofparliament,

that the company may erect new works in furtherance of the

purposes of the old line of navigation : but the judgment of the

Sessions in disallowing these charges has proceeded upon the con-

sideration, that the company should not execute any new work^

for those purposes: that is an erroneous principle; for though

the works may be new in specie, yet being for the maintenance

of the old canal and works, the company were authorised to

make them. If, indeed, there appeared to be any ground to

suspect that the works had been colourably executed for the

benefit of individuals, and used for collateral purposes, in fraud

of the benefit in which the public had a right to participate,

after payment of the fair expences of supporting, maintaining,

and using the canal navigation and its works, and of dividing the

stipulated profits of 8/. per cent, on the capital advanced under

the first act, and of 51. per cent, on the capital advanced under

the second act, we should look at any extension of the works

with great jealousy, and should repudiate every charge for such

as appeared to have been so colourably executed : but that does

not appear to have been the case in this instance ; ar.d the Ses-

sions having proceeded upon a wrong principle in rejecting the

charge for these works, their order must be quashed [a).

The other Judges concurred.

The Attorney-General, Hall, and Matile, appeared for the

company.

[ 16.5 ]

{a^ Vide Rtx V. T/ie Qonservators of the River Tone, s Tertn Rep. 286.

Whitehead
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Whitehead and Others against Firth.

AFTER action brought, the parties entered into a general

submission by bond, which was made a rule of Court, to

refer all matters in difference between them ; but nothing was

said as to costs. The arbitrator made his award in favour of

Whitehead and others, the plaintiffs in the action, and gave thera

costs as between attorney and client. Cross motions were after-

wards made in this Court ; one by Topping on the part oiFirth^

to set aside the award, on the ground that the arbitrator had ex-

ceeded his authority in giving costs at all, but at all events in

giving any other costs than as between party and party : the

other by Burroughs on the part of Whitehead and the others,

to enforce the performance of the award by attachment.

Both the rules now came on together; when it appeared

that the affidavits to set aside the award were intitled, " In
*' the matter of Firth and Whitehead and others" to which no

objection was made {a). But the affidavit against the rule

for the attachment being intitled, " The King against Firth"

the reading of them was objected to on the ground that they

were wrongly intitled in that manner ; for that the king was no

party to the proceeding until the rule for the attachment was

made absolute; and that the affidavits against the rule nisi for

the attachment ought to have been intitled on the civil side in

the cause or matter out of which the motion arose; which was

the rule laid down in Wood v. Webb (6), The King v. The She-

riff of Middlesex (c), and The King v. Harrison (d), though

the practice was afterwards incorrectly stated to be otherwise in

a note to Bainbriggc v. Halton {e).

{a) According to the received notion of the practice, as there was a cause

in court, the affidavits to set aside the award ought to have been intitled in

that cause ; but where there is no cause in court, but only a submission by

bond to an award made a rule of court under the statute, the affidavits may be

intitled in the matter. Sec, though they need not be intitled at all.

(b) 3 Term Rep. 253.

{d) 6 Term Rep. 60.

(f) 7 Term Rep. 439*

The
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The Court, upon this point, said that upon consideration of 1810.

the cases, and adverting to the principle of the thing, the case

could not be in the crown office until the attachment was grant-

ed. That The King v. Ha7rison was a much stronger case than

this, for there the affidavits read in answer to a rule for, a crimi-

nal information were not intitled at all.

With respect to the other objection, against the award itself,

they said that as, if costs in general terms had been expressly

mentioned in the submission, it must have been taken to mean
such costs as the Court would have awarded between party and

party ; so, nothing being said of costs, though the arbitrator

was, according to the case of Roe v. Doe (a), considered to v

have an incidental power of awarding costs where an action was

depending; yet the omission could not be considered as giving

him a greater power to award costs as between attorney and

client, than he would have had if the power of giving costs

generally had been expressly mentioned in the terms of the

submission. But they desired Burrough to look into the cases,

and see if there were any authority for supporting the award on

this ground: and though he offered to wave that part of the

award, yet the Court would not give him his rule for the attach-

ment at that time.

Burrough, on a subsequent day, said he had looked into the

cases upon the point, and must admit that the case of Marder

v. Cox (b) was an authority against him, to shew that the arbi-

trator, even under an express general power to award costs,

could only give costs of the cause as between party and party,

and not as between attorney and client. And as by the case of

Candler v. Fuller (c), it also appeared that the arbitrator could

not, without an express authority, award the costs of the re-

ference ; he was content to wave the award for so much : and

as the demand on the defendant had only been made for the [ 168 3

sum awarded, without the costs, he was still entitled to the

attachment as to the principal sum awarded. This was assented

(a) 2 Term Rep. 644. (b) Cowp. 127.

(f) IVdles, 62. But it has been since held in Wood v. 0^Kelly, 9 East, 436.

that under a rule of reference in which the costs nvere directed to abide the

event oftheanxard, the Master might tax the costs of reference as well as of

the cause.

to
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to by Toppi?igf upon an agreement that the rule for the attach-

ment should lie in the office for a certain time.

Friday,

Feb. 9th.

An instru-

ment contain-

ing words of
present de-

mise will

operate as a

lease, if such
appear to be
the intention

of the parties,

though it

contain a
clause for a

future lease

or leases ; as

where the

one thereby

agrees to let,

and the other

agrees to take

land for 61

years at a

certain rent

for building.

Poole against Bentley.

IN an action for the use and occupation of certain land, &,c.

which was tried before Lord Ellenbm'ougk C J. at West-

minster, the only question was, whether a memorandum in

writing upon a \Qs. stamp, signed by the plaintiff and defend-

ant, by virtue of which the defendant was let into possession,

were a lease of the premises, or only an agreement for a

lease? If it were a lease, it ought to have had a stamp of a

different and higher denomination. Lord Ellenborough C. J.

being of opinion that it was a lease, as containing words of

present demise, and appearing on the face of it to have been

intended to operate as such, nonsuited the plaintiff. And upon

a rule nisi being granted for setting aside the nonsuit, which

was moved upon the authority of Goodtitle d. Esiwick v. Wai/ (a),

the memorandum appeared to be in the following terms: " Me-'

morandum of an agreement this 12th of June 1806, between

J. Poole and P. Bentley. The said J. Poole hereby agrees to

let unto the said P. Bentley^ and the said P. Bentley agrees to

and the tenant take of the said J. Poole^ all that piece of land (describing it)

agreed to lay y^^ ^^^ ^^^.^^ of Q\ years from Lady-day next, at the yearly .

within four '^'cnt of 120/. free and clear of all taxes, &c., the said rent to

years in build- be paid quarterly; the first quarter's rent within 15 days after

more houses Michaelmas 1807. And that for a7id in consideration of a

and when five lease to be granted by the said J. Poole * for the said term of
years, the said P. Bentley agrees, within the space of four years

fromthedate hereof, to expend and layout in five or more houses

of a third rate or class of building 2000/. : arid the said 3. Poole

agrees to grajit a lease or leases of the said land atid premises

(which might as soon as the saidJive houses are coveredin : a?id the said P. Bentley
be for the

more conve-

nient under-

letting or

assignment

of the leases,

but this agreement ivaj to be considered binding till one fully prepared could be produced.

[*169 ] or

houses were
covered in,

the landlord

agreed to

grant a lease

or leases,

agrees to take such lease or leases, and to execute a counterpart

{a) 1 Term Rep. 735.
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or counterparts thereof. This agreement to he considered binding

till onefull'y prepared can he produced^ Signed by both parties

and witnessed.

Par^ and Reader were to have shewn cause against the rule;

but the Court called upon

Garrow and Storks, contra, to support their objection to the

nonsuit ; who relied on the case before cited, where though the

instrument contained th^ same words of present demise as the

one in question, yet as it provided for a lease to be executed in

futuro, it was held to operate only as an agreement for a lease,

and not as a lease itself. The intention of these parties ap-

pears to have been, that the defendant, v^ho was to take the

ground Upon a building lease, should have the present posses-

sion of it for the purposes of erecting the houses ; but in order

to secure his performance of the terms, he Was not to have the

legal interest conveyed to him until five at least of the projected

buildings were covered in. They also referred to Doe d. Brom-

Jieid V. Smith (a), where at similar construction was put upon

an instrument which referred to a future lease : and other cases

are there mentioned to the same effect.

Lord EllenSorough C. J. The rule tb be collected from

all tlie cases is, that the intention of the pairties, as declared

by the words of the instrument, mus{ govern the construction

:

s£nd here their intention appears to have been that the tenant,

who was to expend so much capital upon the premises within

the first four years of the term, should have a present legal in-

terest in the term, which was to be binding upon both parties

:

though when a certain progress was made in the buildings, a;

more formal lease or leases, in which perhaps the premises might

be more particularly described for the Convenience of under-

letting or assigning, might be executed. The case of Goodtitle

V.' Wai/ is the strongest in favour of the plaintiff's construction

;

in which, however, the exact date of the instrument does not

appear: but the stipulation' Was, that leases, with the usual cove-

nants, were to be executed before Michaelmasy and the rent

which was to be paid half-yearfy was not to commence till Ladj/~

day, though the tenant was to be let into possession immediate-

ly, which looked to a payment under the leases to be granted.

1810.

PoOLE'
against

Bentley.

[ 170 1
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1810.

Poole
against

Bentley.

The assessment also regarded several leases to be executed in fu-

,

tare. In the case last cited there was a clause to he added to the

lease: and all the other cases contain circumstances of dis-

tinction.

The other Judges concurred.

Rule discharged.

C 171 ]

Friday,

Feb. 9th.

A protest for

non-accept-

ance of a
foreign bill

of exchange
is not neces-

sary to be

proved in an
action by the

indorsee

against the

drawer, if it

appear that

the drawer
had no ef-

fects, nor

probability

of any effects

in the hands
of the drawee
at the time,

and it do not

appear that

there was any
fluctuating

balance of as-

sets between
them unas-

certained at

the time,

which might
then have af-

forded pro-

bable ground
of belief to

the drawer
that his bill

wonld be
honoured.

L' 172 ]

Legge against Thorpe.

THIS was an action by the indorsee of a foreign bill of ex-

change against the drawer, and the declaration stated the

bill as drawn by the defendant in Upper Canada on the 26th of

May 1807, on C. B. Wyatt, at one month after sight, for 111.

payable to Alex. Legge or order, for value received ; and that it

was indorsed by A. Legge, the payee, to Wm. Legge the plain-

tiff, and afterwards presented to Wyatt for acceptance, who re-

fused to accept or pay the same. And then the plaintiffaverred,

that at the time of making the bill, and from thence until and

at the time when the same was so presented to Wyatt for ac-

ceptance, and from thence until and at the time for payment

thereof, as aforesaid, he, Wyatt, had not in his hands any effects

of the defendant, nor had he received any consideration from

the defendant for the acceptance or payment by him of the said

bill, nor hath the defendant sustained any damage for or by rea-

son of his not having notice of the non-acceptance or non-pay-

ment by Wyatt of the said bill ; of all which premises the de-

fendant bad notice, by means whereof, and according to the

usage and custom of merchants^ the defendant became liable to

pay to the plaintiff the said sum of 21^. &c. ; and in considera-

tion thereof promised, &c.

It appeared at the trial before Lord Ellenborough C. J. at

Guildhall, by the evidence of Wyatt the drawee, that he had

refused to accept the bill because he had no effects of the

drawer's in his hands ; but it appeared also that Wyatt * was one

of the executors of a Mr. Weeks, who died in Canada leaving

property, and that this bill had been drawn in favor oi A, Legge
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t)y the defendant in consequence of the defendant's having, at

the desire of the executors, employed A. Legge to do some Legge
carpenter's work on an outbuilding belonging to the house which f&^'»^i

the defendant had rented of Weeks before his death, with whom
he had made an agreement that the rent reserved was to be laid

out in certain improvements of the premises, the value of which

had amounted to much more than the rent : but Wyatt having

come to this country, and A. Legge wishing to remit the money
to his brother here, the bill in question had been drawn in the

expectation that Wyatt would discharge it; there being suffi-

cient assets of the testator. Wyatt however disputed the ex-

istence of assets in his hands to answer the bill. It was ob-

jected on the part of the defendant that he was not liable, for

want of a protest, though he had no effects in specie in the

hands of the drawee, but only (as he contended) a reasonable

expectation and equitable claim to have the bill accepted and
paid ; this being the case of a foreign bill of exchange, which
by the custom of merchants required a protest at all events to

make the drawer liable. But Lord Ellenhorough C. J. con-

sidering that a protest was not necessary in the case of a foreign

bill where notice of the dishonour would not be necessary iu

the case of an inland bill, overruled this objection, and a ver-

dict was taken for the plaintiff; reserving leave to the defendant

to move to set it aside and enter a nonsuit, if the Court should

be of opinion that there ought to have been a protest. A
rule nisi was accordingly obtained for this purpose ; against

which

Garrow and F. Pollock now shewed cause, and insisted that [ 173 ]

foreign and inland bills of exchange stood on the same foot in this

respect : the protest necessary to be made in general in the one

case, and the notice of the dishonour to be given in the other, are

the, same thing in effect: the protest being only the formal and
accustomed manner of notifying the dishonour of the bill : the

reason is the same in both cases, being founded on the supposi-

tion that the drawer has effects in the hands of the drawee, and
therefore to enable the drawer on receiving the accustomed no-

tification of the dishonour to withdraw his effects out of the

hands of the drawee as speedily as possible. Then if there be

no such effects in hand, there can be no more reason for the

accustomed notification of the dishonour in the case of a foreign

K 2 than
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1810. then there is in the case of an inland bill, where it is adrfi'itted

not to be necessary. And they referred to Rogers v. Stephens
Legge ^q^^ Qfiig V, Wahh (b), and Orr v. Maginnis (c), as establishing

Thorpe °^ recognizing the uniformity of the rule.

Park and D. Pollock, for the defendant, said it had been

declared to be a subject of regret from high authority {d\ that

the old rule, requiring notice of the dishoiiour of a bill by the

drawee to be given in all cases to the drawer, had ever been

broken in upon : the exception, however, where the drawee

has no effects of the drawer in his hands, is too well established

in the case of inland bills to be now shaken : but it is still n6T:

^ * • J too late (there being only one express decision by the Court on

the point) to revert back to the old rule in respect of foreign

bills, which ought to be governed entirely by the custom of

tnerchants recognized fn foreign courts, by which a protest isr

always held nedessary (e)j and in some of them the protest it-

self is made evidence of the facts contained in it. In the case

of Orr V. MaginniSi the modern exception, even with respect to

inland bills, was narrowed : and now it is settled to be no ex-

cuse for not giving notice of the dishonour, that the drawer ha^
no effects in the draw^ee^s hands at the time when the bill was

refused acceptance, if he had any effects, to whatever amount/

in the drawee's hands when the bill was drawn. [Bayley J.

That case did not proceed upon any distinction between foreign

and inland bills of exchange.] In Waltsoyn v. St. Quintin {f),
Ld. C. J. Eyre assigns strong reasons why notice of the dis-

{a) 2 Term Rep. 713. {b) 5 Term Rep. 239.

(0 7 East, 359, and -y/W^ another case on a foreign bill of exchange re-

ferred to by Bullet J. in Bickerdike v. Bollman, 1 Term Rep. 410. as tried

before him at Guildhall.

(d) Fide what was said by Lord Ellenborough C. J. in Orr v. Maginnis,

7 East, 362., which was now said to refer to Lord Eldon when at the bar

;

and vide the report of the principal case, at nisi prius, 2 Camp. 311.

{e) Vide Brough v. Parkins, 2 Ld. Ray. 993. by Holt C. J., a protest on

a foreign bill is a part of the custom ; but on an inland bill no protest was
Necessary by the common law ; but by the stat. 9& loW.s.e. 17. Note,

that statute requires either a protest, or otherwise due notice to be giveii of

£he dishonour.

(/) 1 Bos. (5* Pull. 654, 5. "

honour.
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honour, which he considered to be part of the same custom of

merchants which created the duty, and which is therefore pecu-

h'arly applicable to the protest for the dishonour ofa foreign bill,

ought never to be dispensed with ; namely, that the grounds of

such dispensation cannot generally be known to the holder at the

time pf the omission to give notice. And he cautions bill-

holders not to rely on it as a general rule, that, if the drawer

has no effects in the acceptor's hands, notice is not necessary

:

and instances several cases where notice would still be deemed
necessary. It is impossible in the present case to say that no
inconvenience could have resulted to the defendant from the

want of notice through the accustomed form of a protest ; for

he would then have lost no time in seeking his indemnity out of

the assets of the testator in America.

Lord Ellenborough C. J. This is an action by the in-

dorsee against the drawer of a foreign bill of exchange which

?yas refused acceptance ; and the question is whether the draw-

er can protect himself against the payment of it for want of a

protest .'' The foct is, that the bill was not drawn for actual

value in the hands of the drawee, and yet the drawer was not

altogether unwarranted, under the circumstances, in expecting

that his bill might be honoured, so that there is no imputation

lipon him for haying drawn the bill. I do not mean to say that

actual value in the hands of the drawee at the time of drawing

is essentially necessary to entitle the drawer to notice in case of

the dishonour; for circumstances may exist which would give a

drawer good ground to consider that he had a right to draw a

bill upon his correspondent ; as where he had consigned effects

to him to answer the bill, though they may not have come to

hand at the time when the bill was presented for acceptance.

But the defendant 4pes not appear to have stood in any such

situation as would^entitle him to draw this bill; for he had no

effects at the time in the drawee's hands, nor had he taken any

menus to furnish him with any : and therefore the question dry-

ly is, whether without effects in hand, or that which might be

deemed an equivalent, a protest were necessary in this case,

being that of a foreign bill. But it has already been decided in

the case of Rogers v. Stephens not to be necessary ; and that if

notice to the drawer of non-acceptance be not necessary, for

want of his having effects in the hands of the drawee, neither is

that

1810.

Legge
against

Thorpe.

[ 175 3
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1810. that special mode of notifying the dishonour, called a protcfsi^

necessary. I have often regretted that * the strict general rule

L.EGGE
requiring notice of the dishonour to be given was departed from

Thorpe ^^ ^^^ ^^^^ ^^ Bicka-dike v. Bollmariy jon account of the drawer

f*l76 ] having no effects in the hands of the drawee ; because, though

I do not question the foundation on which that distinction rests,

after the sanction which it has since received ; j'et I meet with

continual instances of inconvenience resulting in practice from

it. It has often happened to me, sitting at nisi prius, to be

obliged to take an account between the parties, in order to see

whether there were any and what funds, or more properly

speaking, whether the drawer had probable funds left in the

drawee's hands to answer the bill : whereas if the courts had

adhered to the original simple rule, all such inquiries would

have been unnecessary, and no doubt would have existed in any

case ; for in every action upon an inland bill against the drawer,

the plaintiff" must have shewn notice tahim of the dishonour;

and in every action on a foreign bill, he must have shewn a pro-

test. In Bickerdike v. Bollman indeed the Judges did not

merely consider it as a case of the drawer not having in fact

value in the hands of the drawee at the time, but as a species of

fraud to draw a bill on one on whom he knew that he had no

authority to draw, for the purpose of negotiating it. If one

party draw on another without any prospect of having value in

the other's hands to answer it, he knows before hand that his

bill will not be honoured ; and therefore notice cannot be ne-

cessary to tell him that which he must know already, not only

that he had no value, but that he could have none which could

•warrant him to draw the bill. Then the case of Rogers v. Ste-

phens decided that there was no difference in this respect

between inland and foreign bills. Here then the defendant

C 177 ] having drawn the bill with previous knowledge that he had no

effects in the drawee's hands, and that his bill would be dis-

honoured, no protest was necessary to give him notice of it.

Grose J. The cases of Bickerdike v. Bollman and
- Rogers v. Stephens have decided the present.

Le Blanc J. The Court in Bickerdike v. Bollman, con-

sidering the difficulty of giving notice ofthe dishonour in aU cases

(for instance, where the drawer himself is dead, or keeps out of

the way and cannot be found), as a reason against the universality

of
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of the rule, looked to tlie reason for which notice was required 1810.

to be given, and therefore laid down the rule, not generally, that

-where the drawer had no eiFects in the hands of the drawee at Legge

the time, (which perhaps might turn out to be the case upon a t^£or.pe
future settlement of accounts between them,) no notice of the

dishonour should be given ; but that it need not be given where

the drawer must have known at the time that he had no effects

to answer his bill. That has been acted upon ever since in the

case of inland bills ; and in Rogers v. Stephens the same rule was

held to extend to foreign bills : and the subsequent cases of

Gale v. Walsh and Orr v. Magintiis were in effect confirma-

tory ofthe decision in Rogers v. Stephens; for the effort in both

was to take the case out of the general rule, by shewing the fact

that the drawer had no effects in the hands of the drawee. There

may perhaps be an inconvenience in adopting a rule upcm this

subject in our courts which is not acted upon in foreign courts,

.as to dispensing in these cases with the production of a protest

;

if any subject in this country should thereby be led to omit mak-

ing and sending out a protest, in order to charge the drawer of

a foreign bill in another country: but that would only take place

whereitwas necessary to institute proceedings against the drawer C ^
'
°

-J

in a foreign court which did not adopt our rule ; and is an incon-

venience which must be left to the prudent precaution of the

parties interested to provide against.

Bayley J. Before the case of BicJcerdike v. Bollman the

application of the general rule to all cases was often attended

with great injustice; for persons drew bills in payment of just

debts upon others in whose hands they had no effects, and on

whom they had no right to draw, and then if it happened that

they did not receive due notice of the dishonour, they coud not

be sued ; although in fact they had suffered no loss from the

want of such notice. To remedy this the rule was laid down in

that case, that where the drawer had no effects at the time in

the hands of the drawee, and could have no reason to believe

that his bill would be honoured ; as he could not be injured for

want of notice of the dishonour, it was not necessary to be

given by the holder. The same rule was applied to foreign bills

above 20 years ago, in the case of Rogers v. Stephens, and has

prevailed ever since. It was acted upon in Galex. Walsh; for

at first it did not appear there that the drawer had no effects in

the
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1810.

Legge
against

Thorpe.

[ ^79 3

/

the drawee's hands, and the rule for a nonsuit was made absolute

in the first instance, for want of proof of a protest for non-

acceptance; but it was afterwards opened again upon a sugges-

tion that the fact of there being no effects in the drawee's hands

at the time would appear upon the Judge's notes : that fact

however did not appear upon the repprt ; and therefore the rule

stood for entering a nonsuit. Bnt the opening of the rule shews

that it was then fully understood that if there had been no effects

of the drawer in the hands of the drawee at the time, the want

of a protest for non-accqptance would have been no bar to the

plaintiff's recovery against the drawer. Such then having been

the acknowledged rule ever sijice the case of Rogers v. Stephens,

and that upon a matter recurring perhaps many times in every

day, and where the rule itself is calculated to further justice

between the parties, it would be attended with very great in-

convenience if it were now to be altered.

Rule discharged.

Friday,

Feb. 9th.

Where a ship

was let to

freight by
charterparty

from the

plaintiff to

the defend-

ant, a clause

^n the deed

—

** and it is

** hereby
*• covenanted
** and agreed
** by and be-
*' tiveen the
** said parties
** that 40 days
*' shall be al-
*' lonved for
*' unloading
** and loading again, &c." was held to raise an implied covenant on the part of the freighter,

not to detain the ship for loading and unloading, &c. beyond the io days; and if he detained
her for any longer time the owner's remedy is upon that covenant, ana not in assumpsit, as

upon an implied new contract.

t/iat

Randall against I^ynch,

THE plaintiff declared in covenant on a charterparty sealed,

made the first ofMarch 1809, whereby the plaintiff, master

of the ship Albion^ let, and the defendant, a merchant, hired

to freight, the said ship on a voyage from London to Lance-

rottOj one of the Canary Islands, &c. there to deliver her out-

ward cargo to the freighter's agents^ and to load her homeward

cargo, and to return therewith to th^ port of London, and upon

arriyal there at the London docks, after regular report being

first made at the custom-house, make a faithful delivery of the

said homeward cargo to the said freighter, 8^c. Then, after

stating the covenant for payment of freight to the: master accord-

ing to certain rates, there followed this covenant : " And it is

hereby covenanted and agreed ^ and beiwee?i the sjaid parties
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that 4<0 days should be allowed for unloading, loa4ing, and 1810.

.'igain unloading the said cargoes, to commence and be compu-

ted at Lancerotto from and including the day after the said mas- I^andall

ter should be ready to make discharge of his cargo to be landed Lynch.
there, and notice thereof to the freighter's agent, &c. ; to com-

mence again on the day of her being ready to take in her home- [ 180 ]

ward cargo, &c. ; and to commence in London from the day of

reporting at the custom-house, &c. And likewise it was agreed

between the said partiei that it should be lawful for and at the

option of the freighter to detain the vessel for ten working days

over and above the hereinbefore stipulated 40 days, upon pay-

ing the said master 51. per day for each of the said 10 overlying

^ays, or days of demurrage." The plaintiff' then made the pro-r

per averments of performance qf what was required to be doflp

on hig part during the voyage ; ^nd concluded with this aver-

ment, that afterwards on the 10th oi August in the year afore-

said the vessel arrived ^ith her homeward cargo at the port of

London^ that is to say, at the London docks, and then and there

made a regular report at the custom-house, and was then and

continually afterwards ready and willing to have made a faithful

delivery of the said homeward cargo to the freighter, &c.; of

which the defendant then and there had notice ; and although

the plaintiff afterwards began to make, and on divers other days

.afterwards, viz. until and upon the 10th of October in that year,

at the London docks aforesaid, made a faithful delivery, &c.

and then ended and completed both the outward and homeward

voyages, &c. : yet, &c. : and so the plaintiff* proceeded to

assign several breaches ; the fourth of which charged, that the

defendant did not nor would unload, load, and unload again the

said respective cargoes of the said vessel within the 40 days in

the ch^rterparty mentioned and stipulated and allowed for those

purposes, computed as therein mentioned, and the 10 working

days over and above the said stipulated 40 days ; but kept and

detained the said vessel with a part of the homeward-bound

cargo on board her in the Londo,n docks {a) aforesaid for S5 [ 181 ]

{a) The principal question at the trial on this part of the case was, whe-

ther the defendant were liable for a detention of the ship in the London

docks; which detention was owing to the great press of business in the

docks at that time, by which the company were prevented from unloading

this vessel sooner. But he was held liable upon his covenant. Fide S. C.

2 Campb. Ni. Pri. Cas. S52.

days
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' Cases in hilAry term

1810. daVs aRer the expiration of the 40 days and 10 days; wlicreby

the plaintiff during all the time last aforesaid lost the use and
Kandall profit of his vessel, contrary to the form and effect of the char-

L\NCH. terparty and of the defendant's covenant in that behalf made;
to the plaintiff's damage, &c. The defendant by his pleas

'. ' (inter alia) took issue upon the fact of such detention above the

' 40 days and 10; which being found against him, and damages

assessed thereon at trial before Ld. Ellmhormigh C. J. in Lon-

don; it was on a former day in this term moved by

The Attorney-General to arrest the judgment ; and the rule

was now endeavoured to be supported by him, Garrffw, and

Baircw, on the ground that the breach alleged, for keeping the

vessel beyond the 40 lay days and the 10 demurrage days, was

larger than the covenant declared on; the covenant being only

that 40 days should be allowed to the freighter for loading and

unloading the vessel, and 10 days for demurrage : and no cove-

nant that he would not keep it longer, or that he would deliver

it up at the end of that time: and therefore they contended, that

the action of covenant would not lie in this case for a detention

beyond the days allowed ; but that the plaintiff's remedy was

by an action of trover, or on the case, as for a tort, or by

assumpsit as upon a new and distinct contract by implica-

tion. And they asked whether covenant could be maintained

against a lessee by indentui'e for holding over after the end of

his term.

[ 182 ] But the Court (stopping Park, Topping, and Marryai,

against the rule, who shortly referred to Stevenson^s case (a),)

{a) 1 Leon. 324. The plaintiff had covenanted witli the defendant, that

it should be lawful for the defendant to cut wood for fire and hedge bote,

ivithout making ant/ waste, or cutting more than necessary; and the defend-

ant gave bond to the plaintiff, conditioned to perform all covenants. The
plaintiff sued on the bond, and assigned for a breach of that covenant, that

the defendant had committed waste in cutting wood : to which exception

was taken that the condition only extended to covenants to be performed on

the part of the lessee. But the exception was disallowed; /or // is the

agreement of the lessee, although it be the covenant of the lessor. And
vide Pordage v. Cole, 1 Saund. 319. If it be agreed (by writing under

seal) between ji. and B., that B. should pay A. a certain sum for

• his lands on a particular day ; this amounts to a covenant by J,

to convey the lands, as being the words of both parties, by way of agree-

ment.

were
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were clearly of opinion that there was an implied covenant in 1810.

the charterparty not to detain the ship beyond the stipulated

number of days; and that the action was properly framed in Kandall

covenant, and not in assumpsit. LvvrH
Lord Ellenborough C. J. A covenant is nothing more

than an agreement of the parties under seal ; and if they cove-

nant together that it shall be lawful for one to hold the other's

property for a certain time, that is emphatically an agreement

that he shall not detain it for a longer time, but shall then give

it up to the owner: if then he detain it beyond that time, it is a

breach of his covenant. The possession of the ship beyond the

stipulated time by the freighter was only unlawful as being

against his implied covenant that he would not detain it longer

than that time.
' '

Grose J. agreed.

Le Blanc J. There is an express covenant between these

parties that a certain time only should be allowed to the defend- C 183 J

ant to detain the ship : his detention of it therefore for a longer

time is in breach of that covenant.

Bayley J. Where there is an express contract by deed

between the parties, assumpsit cannot be maintained on any

promise arising by implication of law out of the terms of that

contract.

Rule discharged.

Elizabeth
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Mottdayy ELIZABETH Want, Widow, and Gaskoin, Executrix
Fei. 12/A.

^^^ Executor of "William Wyatt Want, deceased,

against Blunt and Others.

The rules r u ^HIS case was argue4 in the last term by Comt/n for the

Xe con?°''^™ X plaintiffs, and Raine for the defendant. The argument

struction of turned upon the particular words of the contract, The Court
conditions to

^q^j^ jj^^g 1^ consider of their opinion, which was now deliver-
preate real ^

^

estates do ed by
not apply to Lord Ellenborough C. J. This came before the Court

&aa°"which' ^^ ^ special case, reserved at the trial of an action of covenant

must be per- on two policies of insurance, each dated the ^ame * day, viz. the
formed ac- 6th of June 179G. At the trial before me in Middlesex after

the words the last Trinity term a verdict was found for the plaintiflfs for

and apparent IQOOZ. damages ; subject to the opinion of this Court on the

SheTpames following facts. On the 6th June 1796 the defendants, being

and are not three of the committee of the Life Assurance Society for the
satisfied by a benefit of widows and female relations, executed a policj', xe-
i!)crToriii2.nc6

>^ * ^ ^ ^

cypress. citing that Wm. Wyatt Want of Wi^dmr had become q. member

Where one, of the society^ apcording to the deed of settlement of 19th

^falife'^j!^'^
Z)ec. 1795, inroUed in t^e Court of King's Bench, and had

surance so- proposed to make assurance with the said society for an annuity
ciety for the of SQ/. to be paid to Elizabeth his wife for her life, in case she

v^dows°and should survive him; and had delivered in a declaration, setting

^male rela-

Uons, entered into a policy of assurance with the society for a certain annuity to his

widow after his death, in consideration of a quarterly premium to be paid to the society

during his life} and the society covenanted to him and his executors, 8cc. that if he should

pay to their clerk the quarterly premiums, on the quarter days, during his lifet and if

pe should also pay his proportion of contributions which the members of the society

should during his life be called on to make in order to supply any deficiences in their

funds ; then, on due proof of his death, the society engaged to pay the annuity to his

widow: and by the rules of the society, if any member neglected to pay up the quar-

terly premiums for 15 days after they were due, the policy wa^ declared to be Toid,

iinless the member (continuing in as good health as nvhen the policy expiredJ paid yp
the arrears within six months, and 5s. per month extra: held that a member insuring,

having died, leaving a quarterly payment over due af the time of his death, the policy ex-

pired ; and that a tender of the sum by the member's executor, though made ivithin 1 5 days

after it became duet did not satisfy tne requisition of the policy and the rules of the soci-

ety, which required such payment to be made by the member in his lifetime, continuing in

as good health as when the policy expired.
' [*184 ] forth
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ibrlh their respective ages, and his state of health ; and reciting 1810.

that the society had consented to assure such annuity in consi-

deration of a quarterly premium of ^21. 13s. Qd. to be paid to Want
the society during the life of the said W. W. Want. The policy

^"^^^f^lt^^
then recites that W. W. Want had executed the said deed of Blunt
settlement, and had paid the premium for one quarter of a year and Others,

from the date of the policy: thereupon the defendants, whose

names were subscribed to the policy and their seals affixed, being

three of the committee for managing the affairs of the society,

did, for and on behalf of the said society, covenant, promise,

and agree to and with the said W. W. Want, his executors tnd

administrators^ that if he shall well and truly pay or cause to be

paid to the clerk and receiver of the society for the time being

the full sum of 2/. 135. Qd. on every 25t?i of March, 2ith of

June, 9.Qth of September, and 20th of December, during the

life ofthe said W. W. Want, or 'within such time after those

days respectively as is or shall be allowed for that pu7pose by

the rules of the said society ; and if he shall also pay and con-

tribute his proportion of the monies which the members of the [185]

society shall, during his life, be called upon to pay and contri-

bute, according to the rules, towards making good any deficien-

cy of the funds of the society to answer the claims upon it ; and

shall in all other respects observe the rules and by-laws of the

society; then, on due proof being made of the death of the said

IV. W. Want, the committee of the society for the time being

shall and will well and truly pay out of the stock and funds of

the society unto the said Elizdbeth or her assigns, after his

dfeath, in case she shall survive him, one clear annuity of 50/.

during her life by equal quarterly payments on the 25th of

March, 24th of June, 29th of September, and 20th of De-

cember, in every year; the first payment to be made on such of

those days as should first and next happen after the decease of

the said W. W. Want. Added to the policy was a N. B. that,

by the rules of the society, if any member neglect to pay the

quarterly premiums for 15 days after the same become due, the

policy will be void, unless the member (continuing in as good

health as when the policy expired) pay up ivithiti 6 calendar

months theri next all arrears, together with 5s. for every month

elapsed after such premium became due, or 5s. for the time

elapsed, if less than a month. There was another policy of the

same
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1810. same tenor and date for another like annuity of 50/.' By thf!

rules of the society it was amongst other things declared and

agreed, that if atij/ member of that society should neglect to

pay any quarterly premium, which should be payable for any

assurance, for the space of 15 days after the same should be-

and Others, come due, then the policy should cease and determine, and the

assurance be void to all intents and purposes, unless the mem-

[ 186 3 ber making such default should within 6 calendar months next

ensuing (continuing in as good health as at the time the policy

was suffered to expire) pay up all arrears of such premiums, to-

gether with 55. for every month which should have elapsed.

The case then states that continually from the time ofmaking

the two policies the quarterly premiums therein mentioned,

which respectively became due before and on the 29th of Sept,

1808, were duly paid within the time allowed for that purpose:

but that the quarterly pay«ients which became due on the 20th

Dec. 1808 were not paid at the time- they became due. That

W. W, Want died on the 25th Dec. 1808. That he did not in

his lifetime pay, or tende.*, or offer to pay, the said quarterly

premiums, which became due on the 20th ofDec. 1808, or either

of them: but that on the 37th Dec. 1808, ivhkh "joas after his

death, but within 15 dat/s after the said 9,0th Dec, Avhen they

had become due, the said tvoo quarterly premiums wet'e tendered

and offered to be paid by the executors of said W. W. Want to

the clerk and receiver of the said society, (to whom also

due proof of his death was offered,) who refused to receive

them.

This case has been argued, on the part of the plaintiffs, on

the ground of its being, or bearing an analogy to a case of a

condition annexed to a real estate: and it was said that the pre-

mium to be paid by the assured was a condition to create an

estate; that is, that the annuity to the wife for her life was to

depend on the previous payments of the quarterly premiums by

the husband, and which were to create, as it were, the annuity

for the life of the wife; and that such conditions need not be

strictly performed according to the letter ; but that it is sufficient

£187 3 if such conditions be performed as near to the conditions as may
be, and according to its intent and meaning; although the

letter and words of the condition cannot be performed ; dif-

ferent from conditions which are to destroy an estate; for those

are
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against,^

Blunt

are to be taken strictly. And authorities (a) were cited in sup- 1810.

port of such distinction, as to conditions annexed to real estates.

But we are of opinion that the analogy does not hold in the pre-

<sent case, and that the rules applicable to conditions with re-

spect to land do not apply. This is a contract of assurance,

and must be construed according to the meaning of the parties and Others,

expressed in the deed or policy. It is an insurance on the life

of the husband, not, as usually is the case, of a certain sum of

money payable on the event of his death during the continuance

of the policy or insurance; but of an annual payment of his

wife, for her life, in case she shall survive him, to commence

from and after his decease. T/ie risk insured against is his

death ; and the premium is a quarterly payment to be made by

him to the society, who are the underwriters, during his life. The
duration of the insurance is so long as he shall continue to make

those quarterly payments : but the insurance is not to be void if

he pay the quarterly premium within such time after the quarter

day as is allowed by the rules of the society. The rules of the

society, as stated in the case, are, that if any member should

neglect to pay any quarterly premium for the space of 15 days

after the same should become due, then the policy and as-

surance thereby made should absolutely cease and be void to all [ 188 ]

intents and purposes; unless the member malcing such default

should within 6 calendar months then next {continuing in as

good health as *tsohen his policy was suffered to expire) pay up all

arrears ofsuch quarterly premiums, and also 5s. for every month,

and fraction of a month, which should hare elapsed since such

premium became due. This is the only rule of the society al-

lowing any further time beyond the quarter day: and by this

rule it seems to be allowed to the assured or member to keep

his assurance on foot and his policy in force, on the terms of

simply paying up the quarterly premium, if the neglect has not

exceeded 15 days after the same became due, without any ad-

ditional penalty, and without the condition, which is imposed

in case of longer neglect, of being in as good state of health as

when his policy expired. But the plaintiff contends, and her

whole case depends on making out that point, that by the true

{a) SItep. Touch. 140, 1. and Lit. s. 334. 337. And the cases of Tarleton

V. Stantforth, 5 Term Rep. 695, and Sahin v. James, 6 East, 571., were also

cited in the argument.

con^
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fconstruction of tWis rule of the society, and the clause in the

policy referring to it, it is not necessary that the party •whose

life is insured should himself\iSiy or cause to be paid the premium
within the 15 days, or in fact be alive at the time it is paid;

but that it is sufficient if any other person interested in the in-

surance should cause it to be paid within the 15 days, though

the event insured against might then have happened. In order

to determine this point, it is material to consider, 1st, Whether,

at the time of the death of the person insured, the policy were

or were not expired; because if the policy were expired at the

time, the defendants cannbt be held liable. Now the insurance

is for a quarter of a year, and so on from quarter to quarter,'

and it expires at the quarter day: such is the clear understand-

ing of the parties, as expressed in the rule of the society re-

L 189 3 ferred to by the policy, and stated in the case; viz. (continuing

in as good health as when his policy was suffered to expire), that

must refer to the quarter day up to which only the premiums had

been paid, and cannot include the further term of 15 days

which must be covered by the further premium ; each premium

being for an insurance for a quarter of a year only, and not for

a quarter and 15 days. To this point the case of Tarleton and

Others V. Staniforth and OtherSy 5 T. Rep. 695. is an authority;

So that the death of Want happened during a period not cover-

ed by the policy; viz. on the 25th of Dec. Again, by the con-

stitution of this society every person making an insurance on his

life becomes a member of the society, and executes the deed of

settlement, as it is stated in the policy that W. W. Want haid

done in this case ; and is liable to contribute to answer the

claims made on the society : and the committee, that is, the

defendants, covenant with Want to pay the annuity to his wi-

I do^ after his death, if he shall pay the quarterly premiums on

the days specified, or within the time allowed by the rules of the

society; and if he shall also pay and contribute his proportion

of the monies, which the members of the society shall during

his life be called upon to pay and contribute, according to the

rules of the society, towards making good any deficiency. It is

clear, therefore, that he was only to contribute to such claims as

' the members of the society should be called on to pay duritig his

life; and if any calls had been made on the 26th of Dec. they

could not have affected him or his estate; and yet after he has

ceased
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ceased to be a member of the society, it is insisted that a pny- 1810.

inent may be made on his behalf, to revive the liability of the

society to some person at the time ofpnyment ofthe * premiums Want
not a member of the society. The whole tenor of the policy

ns:ainst

and rules and orders shews that no person can be assured xoith' Blunt
out beijiir a member. It is a society insurinfj each other. The and Others,

first step required is to sign the deed of settlement, and beoome L ^

a member; and then the premium is paid by him as a member
of the society. So that no person, except he or she be a mem-
ber of the society, is entitled to make assurance with them

;

and the paying a premium for another quarter is making a new

assurance, though under the former policy. Tlie whole frame of

the policy, too, shews that every premium must be paid during

the life of the assured. The agreement for the insurance stated

in the beginning of the policy is in consideration of a quarterly

premium of 2/. 135. Ot/., to be paid during the life of W. W.
Want. The covenant of the defendants to pay the wife's an-

nuity, after Want's death, is " if Want shall pay or cause to be

paid the quarterly premium on every quarter day, during the life

of Want, or within such time after as shall be allowed by the

rules of the society for that purpose;" in construing which sen-
'

tence, the expression, dnrifig the life of Want, must be under-

stood as applying and carried on to the latter part of th"^ sen-

tence, and is the same as if the words duriiig his life had been

repeated after the words "dcithin such time after, i. e. or within

such time after dm-i^ig his life It is observable that throughout

the policy, the words executors or adnmiisti-ators are used only

once, namely, in the covenant of the defendants, where they

covenant with the said Want, his executors and administrators^

to pay the annuity to his widow after his death : and there, the

addition of those words was proper and necessary, inasmuch as

the covenant must necessarily be enforced by his executors or [ IQl ]

administrators ; the same not being to be performed till after

his death. In every other act to be done, it is expressed as

being to be done by Want, or as being neglected to be done by

Want, or by such memher of the. society, without any added

words indicating an intention that it should be any other than the

personal act or neglect of the assured. For these reasons we
are of opinion, that the death of W. W. Want, which happen-

ed on the 25th of Dcc.^ was during a period of time not covered

Vol. XII. L by
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by the policy ; and that on the true construction of the policy

and rules of the society, the insurance could not be continued

beyond the expiration of the quarter, which ended on the 20th

of Dec, by a tender of the premium by his executors after his

death, though within 15 days after the quarter day; so as to in-

clude within the policy the period of his death. The conse-

tjucuce is that judgment of nonsuit must be entered.

[ 192 1

Momtay,
Feb. \2th.

The King against The Inhabitants of tiie County

of Bucks.

The inhabi-

tants of a
county are

bound to re-

pair every

public bridge

within it, un-

less, when in

THIS was tin indictment for not repairing the half-part of

Datchet Bridge, lying in the comity of Bucks.

The defendants by their plea, protesting that the bridge in-

dicted, called Datchet Dndge, was a common public bridge,

and that the same never was used for all the subjects of the

king by themselves, and with their horses, carriages, See. in

dieted for the manner and form as in the indictment alleged; pleaded that long

it t'hev can before and at the time of erecting the bridge in question, Queen
shew by their Anne was seised in l)er demesne as of fee, in rijfht of her crown,
plea that ^f ancient ferry, with the appurtenances, called Datchet
some other

, • i • »n7 i

person, or rcnxf, across the said river ihames, at the same part thereof
body politic where the said bridge was erected, for carrying over that river

is liabk • and ^^^ persons and their horses, carriages, &c. in boats kept by her

every bridge there for that purpose, for certain ancient toll's, &c. therefore due

and j)ayable: aud the queen being so seised, and being desirous

to relieve herselfj her heirs and successors from the burthen and

expence of the said ferry, &c. on the 1st of Ja7i. 1708, at her

in a highivay

is, by the

statute of

bridges, 22

H. 8. c. 5.,

taken to be a

public bridge for this purpose.

Therefore where Queen Anne, in 1708, for her greater convenience in passing to and from

Windsor Castle, built a bridge over the Thames at Datchet, in the common high^way leading

from London to Windsor, in heu of an ancient ferry, with a toll, which belonged to the

crown ; and she and her successors maintained and repaired the bridge till 1796, when, being

in part broken down, the whole was removed, and tlie materials converted to the use of" the

king, by whom the ferry was re-established as before ; held that the inhabitants ofthe county
of Bucks, who, in answer to an indictment for the non-repair of that part of the biidge 13

years afterwards, pleaded these matters, and traversed that the bridge was a common public

oridge, were bound to rebuild and lepair it.

own
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own charge erected a bridge across the iSaid river at the same

part thereof where the said ferry was situated, being the said

bridge in the indictment mentioned, in order that the subjects of

the queen, &c. by themselves, and with their horses,* carriages,

8tc. might go over the same at their free will and pleasure, in

lieu of their using the said ferry. That from the building of the

said bridge until the removing of the same as after-mentioned,

the said bridge has been repaired when necessary at the expence

of the said queen and her royal successors. That the now king,

being desirous to remove the said bridge, and in lieu thereof to

re-continue and re-establish the use and exercise of the said ferry,,

and to receive and have the enjoyment and benefit of his toHs>

&c. thereto belonging, on the 1st of Jan. 179^, did take down

and remove the said half part of the said bridge in the county of

Bucks;, the said half part being then in good repair ; and carried

away and converted the materials thereof to his own use ; and

did thereupon re-establish and re-continue the use and exercise

of the said ferry, as the same was in use and exercise before the

erecting of the said bridge^ That from the time of removing

the said bridge by the now king hitherto, being for 13- years

and upwards, all the king's subjects have used and still use the

said ferry in the same manner as they were accustomed to use

the same before the erecting of the bridge; 'without iMs that

the said bridge in the indictment mentioned was a common
public bridge, and usnd for all the king's subjects, &c. in man-
ner and form as in the indictment charged. At the trial before

liord Ellenborough C. J. at Westminster^ the defendants were

found guiky, subject to the opinion of the Court on the follow-

ing case.

Queen Aiuic was seised in fee in right of the crown of an an-
cient ferry, with the appurtenances, called Datc/iei Ferri/y across

the river Thanhes^ for the passage over that river of all persons,

horses, carriages, and cattle, in boats kept by her therefor that

purpose, for ancient tolls ; and being so seised about the year
1 706, built a bridge across the river about five yards above the
place where the ferry was situated. The sign manual of her
majesty to the Lord High Treasurer for building the said

bridge is as follows, viz. : Anne R. Whereas we have given
directions to our trusty and well-beloved Samuel Travers, Esq.,

our surveyor-general, for building a bridge at Datchety near

Windsor,

1810.

The King
against

The
Inhabitants

of

BWCKS.

[ * 1)93 ]

[ 194 ]
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Windsor^ over the river Thames, for the better conveniency of

our passage to and from our castle at Windsor : and whereas

our said surveyor hath made a computation (which is hereunto

annexed), of what timber he thinks will be necessary to build

the said bridge: and it being represented to you by Edxva?d

JVilcoXf Esq. surveyor-general of our woods on the south side of

Trent, that there is timber in Windsor Fo)-est proper and suffi-

cient for the said works : Our will and pleasure is, and we do

hereby authorize and command you to issue forth your warrant

unto the said Ed'voa7d Wilcox, directing him with the assistance

of the proper officers of the said forest, to mark, fell, and cut

down so much timber (unfit for the service of the navy,) in such

places where the same may most conveniently be spared within

the said forest, as will be sufficient for building the said bridge

pursuant to the said computation hereunto annexed, and to deli-

ver the timber when felled to the said S. Travels, orwhom he shall

appoint to receive the same, by indenture to be made between

the said S, Travers on the one part, and the said E. Wilcox

on the other part, &c. : and in case on converting the said tim-

ber, any parts thereof be found serviceable for the navy, you are

to direct the said E. Wilcox to deliver such timber to a proper

officer of the navy by indenture for the service of our navj', as

hath been usual in the like cases. And you are further to direct

the said E. Wilfox to sell the lops, tops, bark, and offiil wood of

the whole for the best advantage that can be got for the same

for our use, and to account for the said service before the auditor

of our county of Bucks, on or before the last day of Hilai-i/ term

next. And for so doing this shall be your warrant. Given at

our court at Kensington the 25th day of March 1 706, in the

5th year of our reign. By her majesty's command, Godolphin."

This was directed to the Lord Treasurer Godolphin. This

bridge was constantly repaired by her majesty and her royal

successors, from time to time, until the year 1771, when the sur-

veyor-general having reported to the Lords of the Treasury,
*' that the bridge had become ruinous, and must of necessity be
*' taken down : that it had been built and always repaired by his

" majesty, who had frequent occasions of passing over it ;" an

order was made by the Lords of the Treasury in 1772 to build

a new bridge with stone piers ; which bridge, being the bridge

mentioned in the indictment, was finished in 177^, at an ex-

pcncc
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The King

of

Bucks.

pence of 5187/. 6s. to his present majesty, who from time to 1810.

time repaired the last-mentioned bridge at his own expence,

until 1726, when it being much out of repair, and having given

way and fallen in on the part which lies in BucJcinghamshirei xhe

. and becoming thereby wholly impassable, the wooden part of it Inhabitants

was taken down by his present majesty, and the materials were

sold or otherwise converted to his own use. The said bridge is

-situate in a principal highway from London to Windsor^ and has

always, except when it became at different times impassable for

wantof repair, and when it was rebuilding asaforesaid, until it was [ IDCI ]

finally taken down in 1796> been used by the public on all oc-

casions, for all purposes of passage over it, without any toll ever

having been paid or demanded ; and was, during the discontinu-

ance of the ferry, the means of passing the Thames in the said

highway, and was at all times of great public use and con-

venience. At the time when Queen Anne built the first-men-

tioned bridge, she discontinued the use of the ferry, and the

said ferry remained so discontinued from that time until the

bridge was finally taken down in 1 796, when his present majesty

re-established the said ferry, which hath been used for the public

ever since, and still is used by them for the purpose of passing

over the Thames at the place aforesaid. During the time the

ferry hath been in the hands of the crown, the same hath been

and still is maintained at the expence of the crown, and the

public have at all times used the same toll free. The question

for the consideration of the Court was, whether this were a

public bridge, the part of which, lying in their county, the

defendants were liable to repair and rebuild.

Boxveii, for the prosecution, contended that this was a public

bridge, and therefore the county were bound by law to repair

it, unless they could throw the burthen upon some other person.

The circumstances of its having been built in a public highway,

having been always used by the public, and being found to be

of great public convenience, establish it to be a public bridge

within the principle of all the cases : and this conclusion is

rather confirmed than otherwise, by the fact of its having been

originally built by the crown for the particular accommodation

of the sovereign. Even if a private man build abridge for his [ I97 ]

own convenience, but dedicate it to the public, by suffering

them to have the general use of it, and they do accordingly use

it,
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1810. *"*^ it is in fact a public convenience, the burthen of repair

is thereby thrown upon the county at large. Rex v. The Inhabi-

tants of the Coimttf of Glamorgan (a), the Ghishurne Bridge '

case (6), and The King v. The Inhabitants of the W. li. of
Yorkshire (c), establish this doctrine. Wliile the crown kept up

the ferry, it was not competent for the county or any individual

to have built a bridge in this place, as that would have been in

derogation of the right of the crown to the tolls of the ferry

:

and in Payjie v. Partridge {d), it is said that the owner of a

ferry could not let down the ferry and put up a bridge, without

licence and an ad quod damnum. The crown, however, might

do this by its prerogative ; and having once erected the bridge

and suffered the public to use it for their convenience, the legal

consequence follows ; for it would lead to great public iucon^

venience if the ferry and the bridge could be substituted the one-

for the other from time to time. It can make no difference that

the materials of the old bridge were taken away by the crown

;

for when the ruins of the old bridge were taken down, the

property in the materials reverted to the crown, at whose ex-*

pence the bridge had been built (e). But if the crown had na
right to take them away, they may obtain redress by j)etition of

right. Neither can the constant repair of the bridge, since it

was erected by the crown, vary the question, though it might

have been used as an argument that the bridge was in fact

[ 198 ] built and sustained for the personal convenience of the sove-

reign: but it having become a public bridge, the Mability to

repair it falls of course on the county, as soon as the crown

ceased to repair it.

Tindal contni, contended that the county were not bound to

repair the bridge: it was not built in the original highway, but

several yards on one side of it; and, therefore, even if built by a

private person, it could not have been indicted as a nuisance in

the first instance. \_Le Blanc J. How is that statement to be

reconciled with the finding in the special case, that the bridge is

built in a principal highway?] It has become a principal high-

way since, by the using of the bridge: but taking all the circuni-

(fl) Before Lord KenyonC. J. in 1788, 1 Bac. Abr.hy Gzvillim, 535. and

2 East, 356.

{b) 5 Bun: 2594. and 2 Blac. 687, (r) 2 £ast, S42.

U) 1 Sali. 12, and 3 Mod. 289. U) Harrison v. Parker, G East, 154.

Stances
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stances of the case togethei-, it appears not to have been in the

highway at first. [Lord Ellenhorougk C. J. It is stated to be

now in a principal highway from London to Windsor ; and we

must presume that it was so from the first user of it; being

built for the convenient passage of her majesty along the old

highway.] Then taking it to be so; yet, 1st, if the queen

meant to retain the dominion ofthe bridge to herself, her suffer*

ing the public to use it will not make it a public bridge against

her consent. Sclly, The facts of this case shew that she did

retain the dominion of it. 3dly, Since the stat. 1 Ann. st. 1.

c. 7. s, 5. there can be no grant of a bridge by the crown to the

inhabitants of a county. First, "Where the builder of a new
bridge shews by his acts that he means to retain the dominion

over it, it does not become a public bridge by his merely suf-

fering the use of it by the public. The allowance to the public

of a limited or temporary use of it would clearly not be deemed

an abandonment of the bridge to them. If one who was bound

to repair an ancient bridge rntione tenurae were to build a new

bridge at a little distance while the old one was under repair,

that could not be deemed an abandonment of the new bridge,

but the public would still have a right of passage over the old

bridge when repaired. So here, upon the removal of the new-

bridge, and the restoration of the ancient ferry, the right of the

public to use the latter would be resumed. In the cases cited

of Glusbunie Ihidge [a) and Face Gate Bridge (Z>), they were

erected for the express purpose of being dedicated to the public

use; and the Glamorganshire Bridge (c) was stated to be built

in the king's highway. Then, 2d]y, the facts here stated shew
that the crown meant to retain the dominion over Datchet

Bridge during the time it was in existence. The warrant for

building it shews that the queen only looked to her own conve-

nience: the bridge was constantly repaired by the crown; which
IS a continuing act of ownership, and rebuts any j)resumj)tion

that the crown had abandoned it to the- public: in 1771 the
king pulled down the old bridge, and in 1775 built the new one;
and this, again, was pulled down by the king in 1796, when
the materials were sold for his majesty's benefit; which was the

most complete assertion of ownership. [Lord Ellenborowyh C. J.

1810.

The King
against

The
Inhabitants

of

Bucks.

[ 199 ;]

(a) 5 Burr. 'J534. {b) 2Eajt,342. (c) Cited i/j. 356.

If
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[ 201 3

If it had become a public bridge before that time, tlie

misconception of the crown as to its own right would not alter

the right of the public] It is available as evidence that the

crow^n never meant to abandon the bridge to the public; the

same intention was evinced by the keeping up of the ferry : it

was an experiment of the sovereign to see* whether the ferry or

the bridge best answered the purpose of the royal convenience.

Then as the user of the bridge by the public from 1775 would,

If unexplained, be evidence of their adoption of it ; so the user

by the public of the ferry since 179G is also evidence of their

re-adoption of their ancient right. Sdl}', Since the stat. 1 Ann,

St. 1. c. 7. s. 5. restraining grants of crown lands for any longer

period than 31 years or 3 lives, the crown could not abandon

the land on which the bridge is built in perpetuity to the county.

[^Grose J. It is not stated to be crown land ; it is only stated

that the bridge was built in the public highway, which may be

the land of a subject as well as of the crown.] Tiie Court

would rather presume that it was the land of the crown, than

that the king had invaded the property of the subject. [Lord

Ellenhorough C. J. If it were the land of a subject, his

acquiescence would be evidence of his assent to dedicate it to

the use of the public. But I draw no presumption either way;

you assume it to be the land of the crown, in order to raise the

argument. Baijlaj J. The title to the land may still remain

in the crown, though the bridge is public] Considering it only

as a grant of a right of passage, still the crown could not grant

it to the subject. \Le Blanc J. The question does not arise

upon the case, as stated.]

Boxven in reply observed, that the intention of the crown to

continue its dominion over the bridge cannot control the opera-

tion of law arising from the public user of it. And as to the

acquiescence of the public for the last 13 years in the demoli-

tion of the bridge, it could only be evidence in any case of a

grant or release, and the public cannot grant or release any

right. He concluded by saying that it was a case of conse-

quence, and other gentlemen had taken notes for a second argu-

ment if the Court entertained any doubt upon it.

Lord Ellenborough C. J. The only question is, whether

it were a public bridge. The case is of novelty sufficient

to induce us to take it into further consideration; and if we
should
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should entertain more doubt upon it than we do at present, we I&IO.

shall order a second argument.

His Lordship, on the last day of term, delivered the judg- The King

ment of the Court.—This was an indictment against the inhabi- ^^r^^^*

tants of Buckinghamshire for not repairing the half of Datchet Inhabitants

Bridge lying in that county. The defendants pleaded specially, ^^

with a traverse that the bridge was a public one ; and upon the
*

trial before me at Westminster, a verdict was found against them

subject to a case. [His Lordship then stated the substance of

the facts found in the case ; after which he proceeded]—The
question reserved upon this case for the consideration of the

Court is, Whether this were a public bridge, the part of which

lying in their county the defendants were liable to repair or re-

build. The county not having tendered an issue by their plea

that any other description of persons, i. e. that any body politic

or corporate or natural person or persons were liable to the re-

pair of the bridge in question, the burthen of repairing the

half part of the bridge which was situate in Buckinghamshire

will rest upon the defendants, if it be under the circumstances

a public burthen to be by law imposed upon any body. And [ 202 ]

that depends upon the single question made at the close of this

case, whether this were a public bridge. None of the cases

cited profess to give an immediate definition or description in

terms of what shall be considered " public bridges;" although

a distinction between a public and a private bridge is taken in

9, Inst. 701. and made to consist principally in its being built for

the common good of all the subjects, as opposed to a bridge

made for private purposes; and the instance put of a private

bridge is a " bridge to a mill which ^. was bound to maintain

over which B. had passage." And the words themselves, i. e.

*' public bridges," doliot occur in the stat. of 22 H. 8. c. 5.

called the statute of bridges. But the sense of these words

may be very distinctly inferred from that statute, which em-
powers the justices of peace in their general Sessions to inquire

of " all manner of annoyances of bridges broken in the high-

wai/Sy' and applies to bridges of that description all its subse-

quent provisions ; and amongst others, that, which casts upon
shires and ridings the repair of bridges situate within them (and

without any city or town corporate)" where it cannot be known
and proved what hundred, riding, wapentake, city, borough.

Vol. XIL M town,
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[20*]

town, or parish, nor what person certain or body politic ought

of right to make such bridges decayed, i. e. such bridges hoken

in highways. Inferring therefore from the statute that a bridge

in a highway is a public bridge iot all purposes of repair con-

nected with the statute of bridges, we have only to refer to the

case before us to see whether this be a bridge in a highway.

And upon such reference we find it expressly stated to be ** a
bridge IN a principal hightcay" and of course, as public as

the highway itself is in which it is situate, and of which for the

purpose ofpassage it must be understood to form a part. I say,

must be understood to form a part, because if it had been a

bridge built for the mere purpose of connecting a private mill,

for instance, with the public highway, or for any other sudi

merely private purpose ; although the public might occasionally

participate with the private proprietor in the use of it, the

bridge would not merely on that account necessarily become a

part of the highway. It has been said, that this is to be con-

sidered as a private bridge, because in the warrant of her ma-
jesty Queen Anne for the building of it she describes it as being

built " for the better conveniency of her passage to and from
** her castle of Windsor^* But if the words themselves could

be considered as importing a mere purpose of private convey-

ance and use ; and which with referents to the public station

and dignity of her majesty, and the public resort which must

be had to her in the place of her residence, can hardly be ; yet

the cotemporary as well as the immediately subsequent and con-

tinued use of this bridge on the part of tlie public, without any

interruption, shews conclusively that her majesty contemplated

a more general and public use of the bridge which she had built

;

indeed that she contemplated an use of the bridge as public as

that of the ferry had been, which was discontinued upon the

erection of the bridge. But it may be asked, is every sort of

bridge, erected as it may happen to have been for a temporary

purpose during a time of flood or the like, and which may have

rendered the ordinary fords impassable, or the ordinary means

of passage impracticable, to be considered as a bridge in a high-

way^ to be repaired when broken down, according to the pro-

visions of the Stat, of Hen. 8.? The answer is, certainly not.

A merely occasional substitute of this nature, removed as soon

as ihc temporary purpose of its erection is answered, is not a

bridge
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The
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of

Bucks.

bridge within the contemplation of this act, which certainly re- 1810.

lates only to bridges respecting which a reasonable question

may arise as to " who ought to make them," and not to those, The King

respecting which no question can ever arise whether they ought

as a matter of public obligation to be made at all. If the mean-

ing of the words " public bridge" could properly be derived

from any other less authentic source than the statutable one I

have mentioned, they might safely be defined to be such bridges

as all his majesty's subjects had used freely and without inter-

ruption as of right, for a period of time competent to protect

them and all who should thereafter use them from being con-

sidered as wrong-doers in respect of such use, in any mode of

proceeding, civil or criminal, in which the legality of such use

might be questioned. And if a free and iminterrupted use ofa

bridge for near 90 years be not sufficient for the purpose of

such protection, I am at a loss to say what length of time, or that

any time, however long, could be effectual for the purpose. The
circumstances of the removal, and application of the materials of

the bridge to hismajesty's use, cannotrender it less apublic bridge

within the statute, if it had effectually become so prior to that

period : and the only way in which that circumstance operates

is in the way of evidence, and in order to establish that the

bridge was in its origin and purpose a private one; a supposition

which is in this case entirely repelled by the free and continued

use of it on the part of the public from the moment of its con-

struction about the year 1706 to its downfall and destruction in

1 796. It is unnecessary to pronounce what effect, if any, the

several circumstances stated may have upon the legal existence

of the ferry in question. Upon that subject we have at present

nooccasion to intimate an opinion. It is enough for us to say that

neither the original existence and use of the ferry, nor its discon-^

tinuance afterwards, nor it$ renewal since, have the effect ofeither

precluding or qualifying the operation of the statute of bridges

in respect to the bridge now under consideration. Upon the

whole, therefore, in conformity with the letter and spirit of the

statute of bridges itself, and with all the cases which have in

later times been decided upon this subject, and particularly with
thaXo^ Glasbwne Beck Bridge, [Rex. v. The Inhabitants ofthe
West Riding of Yorkshire^ 5 Burr. 2594.) and the principles

there established, and since recognized in several subsequent

ca^es^

[205]
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cases, we are of opinion, that this bridge, situate in a principal

highway, and used, as it so long was, for all persons as a public

bridge, and being also of great public use and convenience, was
and is a bridge repairable (as to the halfpart now in question)

by the county of Bucks, in which it was, until the period of its

late dilapidation and destruction, situate; and of course that the

verdict found in this case against the defendants must stand.

Judgment for the Crown.

C 206 ]

Monday^
Feb. \2th.

To trespass

and false im-

prisonment a

plea of alien

enemy not

allowed to

be pleaded
together

with a spe-

cial justifica-

tion incon-

sistent there-

with and the

general issue.

[ 207 ]

Truckenbrodt against Payne.

TO an action for an assault and false imprisonment the

defendant pleaded, 1st, not guilty; 2dly, that the plaintiff"

was an aMen enemy ; and 3dly, that the plaintiff" having com-

mitted a felony, the defendant gave him in charge of a constable

to be taken before a magistrate. Abbot thereupon obtained a

rule calling on the defendant to shew cause why the rule before

made for pleading several matters should not be discharged, on

the ground that the Court would not suffer a plea of alien

enemy to be pleaded with any other matter. W. E. Taunton,

on shewing cause, said he Was not aware of any general prac-

tice of the Court not to suffer alien enemy to be pleaded with

other matters ; though in Sho7nbeck v. De La Cour (a), it had

not been allowed to be coupled with a plea of tender to an

action of assumpsit. But this was an action of a very different

nature, and there was no reason for preventing the defendant

from availing himself of every legal defence against it.

The Court however said it was now the practice here as well

as in C. B. not to suffer the plea of alien enemy to be pleaded

with other matter inconsistent with it ; and that the Court in

several instances of late had withdrawn permission to plead

several matters, unless the defendant agreed to strike out the

plea of alien enemy : but on this occasion they gave Taunton

leave to elect which of the special pleas he would abide by.

(a) 10 East, 8'-^6.

END OF HILARY TERM.
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Evan Williams and Daniel Williams against Ca-

therine Williams, Widow.

•T^HIS was a case sent by the Lord Chancellor for the opi- By settle-

^ nion of this Court. ment before

Daniel Williams^ now deceased, was, prior to his marriage husband's

with Catherine Williams, then Catherine Frosser, seised in fee- estate was

simple of certain estates hereinafter mentioned; and by inden- 1^^^^^^°
tares of lease and release of the 7th and 8th of Oct. 1787, the use of -

made between him of the first part, J. Prosser and Catherine ^^^ husband

Williams^ (then Prosser,) daughter of the said J. Prosser, of ^aste!-re-

the second part, and T. Griffin and A. Barnes (trustees) of the mainder to

trustees to
preserve contingent remainders ; remainder to the use of the wife /or life, for her jointure^
and in bar of dower; remainder to the first and other sons of the marriage in tail male; re-

mainder to the first and other daughters in tail male; remainder to the heirs of the body of the

husband and nvife; remainder to the right heirs of the husband: the wife survived the hus-
band, and had no issue; and after possibility of issue by the husband extinct; held that she
.was tenant in tail after possibility, &c.; that she was unimpeachable of waste, and was enti-

tled to the property of the timber when cut by her.

Vol. XII. N third
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third part; after reciting the intended marriage, it was witnessed,

that in consideration thereof, and of 1000/. paid by John Pros-

ser to Daniel Willia7ns for the marriage portion of Catherine^

and for settling the lands, &c. after mentioned to the uses therein

limited and declared, &c. Daniel Williams conveyed to the

trustees and their heirs a messuage and other premises called

New WonastffWy and other closes of land named in such settle-

ment, containing together 130 acres; and also a tenement and

lands belonging thereto, called Worthi/ Brook Lands, contain-

ing 75 acres, all in the parish of Wbnastow; to hold to the trus-

tees and their heirs to the use of Daniel Williams in fee until

the marriage, and after that to his use for life, without impeach-

ment of waste; remainder to the use of the trustees to preserve

contingent remainders ; remainder to the use of Cath. Prosser

for life, Jbr her jointure, and in bar of dower ; and after the

several deceases of D. W. and C. P., remainder to the use of

the first and other sons of the marriage in succession in tail

male; remainder to the first and other daughters of the marriage

in succession in tail male ; and in default of such issue, to the

use of the heirs of the bodies of Daniel Williams and Catherine

Prosser; and in default of such issue, to the use of the right

heirs oi Daniel Williams for ever. The indenture also con-

tained a power to Daniel Williams during his life, and after his

decease to Catherine Prosser during her life, by indenture to

demise and lease all or any part of the premises for any term of
'

. years not exceeding 21 years, to commence in possession, and

not in rever.sion, or by way of future interest, so as no such de-

mises or leases, by any express words therein contained, shoidd he

made dispunishable of waste.

The marriage between Daniel Williams and Catherine Pros'

C 211 ] ser afterwards took place, but they never had any issue. And
Daniel Williams afterwards, by his will, properly executed and

attested, dated the 5th of Feb. 1803, devised, from and after

the decease of Cath. Williams, all his messuage, lands, &c.

called New Wonastow and Worthy Brook, in the parish of Wo^

nastow, and all other the settled lands, to his nephews Evan
Williams and Daniel Williams, (the plaintiffs) as tenants in

common in fee. The testator died in 1804, and left Catherine

his widow, and his said two nephews, him surviving ; one of

whom, Evan Williams, is his heir at law. Upon the testator's

death
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death his widow entered into and hath since been in possession of 1810.

the settled estates. There are a great many oak and ash timber ^

trees growing on such settled estates so'devised to the plaintifFs :
Williams

and the defendant, Catherine Williams^ having threatened to cut w^llTams.
them down, in order to sell the same for her own use, the plain-

tiffs filed their bill in Chancery against her, praying for a per-

petual injunction, to restrain her from cutting down any timber

trees growing upon the settled estates. To which bill the de-

fendant demurred, because the plaintiffs were not entitled to

such relief: and it was insisted by her, that she took such estate

and interest in the settled estates, by virtue of the said inden-

tures of lease and release, as entitled her to cut the timber

growing upon them for her own benefit. And upon the argu-

ment of such demurrer the Lord Chancellor ordered this case '

to be made for the opinion of the Court, upon the following

questions.

First, Whether the defendant, Catherine Williams^ were un-

impeachable of waste upon the estate and premises comprised

in the indentures of lease and release or settlement in the bill

mentioned? Secondly, Whether, having cut timber thereon,

she be entitled to the timber so cut, as her own property? And, [ 212 ]

thirdly. Whether the defendant's estate for life merged in the

tenancy in tail after possibility of issue extinct? "^

Dampier argued for the plaintiffs in last Michaelmas term,

and contended for the negative of ihe several questions propos-

ed. If Catherine Jf'illiams were to be considered as tenant in

tail after possibihty of issue extinct, he admitted, upon the di-

rect authorities of Co. Lit. 27. b. and 2 Inst. 302., that she was
not impeachable of waste ; though it did not follow that the

timber cut would be her property. But, first, he denied that

her estate for life merged in her remainder in tail after possi-

bility (a). The two estates are said to be equal in quantity,

and to differ only in quality ; therefore there can be no merger;
for that is only where a greater and a less estate come together
in the same person. A life estate may be exchanged {b) with a
tenancy in tail after possibility, &c.; which shews their equality
as to quantity ; 'and it would be absurd that one estate equal in
quantity to another should merge in that other; and by the third

(o^ Co. Lit. 28. a. Levj'tt Boiules's case, 2d Resolution, 1 1 Rep. so. a.^^Sb.
(A) Ibid.

,

N 2 resolution
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1810. resolution in Lewis Bowleses case (a) the life estate does not

merge in the estate tail after possibility, &c. There indeed the

tenant for life with remainder in tail after possibility, &c. was

held Entitled to the timber of the barn which was blown down

;

but there are these distinctions between the two cases, that there

the husband and wife were before the birth of issue seised of

an estate tail in possession^ liable only to be devested by the birth

of issue male and converted into estates for life without im-

peachment of waste, with remainder in tail: and after the

C 213 ] birth and death ofthe issue male, and the death of the husband,

the wife was held not to be tenant in tail after possibility, &c.

but to have the privilege of such a tenantJbr the inheritance

» 'which was once in her. Now here the widow is merely seised

of an estate for life, with a remainder in tail after possibility,

&c. in succession ; and in the same deed power is given her to

lease for 2 1 years on condition of making the lessee punishable

for waste. {_Bayley J. That power was necessary, otherwise

the first son of the marriage coming into possession would not

have been bound by the lease. Lord Ellenborough C. J. If

she cut down trees, at whose suit could she be impeached for

waste?] Supposing the person entitled to the intervening re-

mainder in tail after possibility, &c. were not the same person as

the tenant for life in possession, such intervening remainder

would not devest the right of the fiist tenant in remainder of

the inheritance to the timber : then it seems to follow that if

the estate for life be not merged, the same person having the

two estates in succession would not affect the right of the owner

of the inheritance. Another question arises, Whether these

estates, having been settled upon the wife provisione viri, be

not within the stat. 11 H. 7- c. 20. made against alienations by
the wife of the lands of her deceased husband settled upon her

for life or in tail. In Cook v. Winford, HiL 1701 (6), a

jointress, who was tenant in tail after possibility, &c., was held

to be within the statute, and therefore restrained from commit-
ting waste; the timber being part of the inheritance. That
case, if accurately reported, is decisive; but search has been
made, and no account of it is to be found in the Registrar's

{a) 11 Rep. 81,

(*) 1 Eq. Cas. Abr. 221. and ib. 400. by the name o^Cook v. Whaley.

book;
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book; therefore some doubt has been thrown upon it, otherwise 1810.

the present question would not have been sent here. But even

before the statute, such tenant in tail after possibility could not Williams

LAMS.
have suffered a recovery and aliened the inheritance : yet if she WTTLLt

/

could cut and convert the timber to her own use, which is often

of more value than the mere soil, part of the land might be

taken and wasted, against the manifest intention of the statute.

And as timber passes by the word land^ this case falls within the

precise words of the statute : and there is no reason for restrain- '

ing the words of it, as this case is equally within the mischief

meant to be guarded against. The only difficulty is upon the

remedy given by the statute, which is bi/ entry, and which can-

not apply to timber cut; and also upon the proviso at the end,

that the widow may aliene for her life, which is equally inapplica-

ble to the same subject-matter. But, by Lord Coke {a), the effect

of the statute is to strip every tenant in tail provisione viri of the

power of cutting timber, as a mode of alienating the inheri-

tance. [Bayley J. Do you mean to contend that if the tenant

in tail had had issue, she could not have cut timber ?] If she

were a jointress provisione viri, she could not. [Lord Elleti-

borough C. J. It is one thing to say that timber standing is land

;

but it is another question whether committing waste by cutting

it down can be said to be an alienation of the land.] A jointress

provisione viri, could not sell the timber standing ; but if she

could cut it down and then sell it, she would be enabled to do ' '

that indirectly which the law does not allow to be done directly.

But supposing the widow was not impeachable of waste, still

she has no property in the trees when cut down ; for it is said r 215 ]

in HerlahendcrU% case (i) that " if tenant in tail after possibility,

&c. fell the trees, the lessor {i. e. there, the next in remainder

of the inheritance) shall have them; for inasmuch as he has but

a particular interest for life in the land, he cannot have an ab-

solute interest in the trees ; but he shall not be punished in

waste, because his original estate is not within the statute of

Gloucester, c. 5. \Le Blanc J. That was not the point in judg-
ment : and it is introduced with It is said, &c.] In Abrahal

{a) Co. Lit. 365. b. Vide the cases upon the exposition of the statute col-

lected there, and in p. 326. b.

{b) 4 Rep. 63. a. Sed vide Pyne v. Dor, l Term Rep. 5S. and the cases

there cited.

v. Bubb
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1810. V. Bubb (a), Lord Chancellor Finch took the same distinction,

and restrained such a tenant from doing waste ; and referred to

Williams Endall v. Endall [b) for the opinion of Lord C. J. llolle to the

WnxiAMs ^^^^ effect. And in Whitfield v. Bewil (c), Lord Macclesfield

held that the property of timber cut down by tenant for life be-

[ ^16 ] longed to the first remainder-man in tail, though there w^ere in-

tervening estates for life. Now here the question is, who had

the first estate of inheritance ? Not the tenant in tail after pos-

sibility ; for such an estate cannot merge an estate for life, but

is in itself mergeable in an estate tail {d)\ but the plaintiff.

The situation of the defendant is this ; she is tenant for life of

an estate impeachable of waste, with remainder to herself of

an estate for life without impeachment of waste ; remainder to

the plaintiffs in fee ; the plaintiffs therefore having the first

estate of inheritance in remainder are entitled to the timber

when cut.

Benyon, contra, in arguing for the affirmative of the questions

proposed by the Lord Chancellor for the opinion of this Court,

said, that though he could not against, the authorities, contend

that in strictness a tenancy for life could merge in a tenancy in

tail after possibility, &c.; the quantity of both estates being the

same, though of different qualities
; yet he insisted that the de--

{a) 2 Shonxi. 69 and 2 Freem. 53.

{b) In the report of Abraham v. Bubb, in 2 Freem. 54. Lord C. J. Rolle

is stated to have been of opinion in Endall v. Endall, that trover would lie

for the reversioner against tenant in tail after possibility, &c. for trees cut

down by him : bii't that case, which is to be found by the name of Udall v.

Udall, in Alleyn, 81. and of Uvedallv.U'vedall, M. 24 Car. 2. in B. R. in 2

Rol, Abr. 119. was not the case oftenant in tail after possibility, but th^case

of A. tenant for life, remainder to his first and other sons in tail, remainder

to B. for life, and to his first and other sons in tail : and A. having no issue*

cut the timber. And it was held that the pouibillty of the estate tail ivhich

might come to A'j jo«» if he had any, was no impediment to B's son C. (or,

as Alleyn has it, another remainder-man in tail), who was then the first ten-

ant in tail, maintaining trover against A. the tenant for life in possession

;

the property of the trees when cut being in him who had the immediate

inheritance of the land in him at the time when they were cut ; though the

intervening-remainder for life to B. was an impediment to C's maintaining an

action of waste during 5's life. Note, The tenants for life there were not

made unimpeachable of waste. And this is agreeable to the decision in Whit'

field y. Be<wil, 2 P. fVms. 240.

(<r) 2 P. Wms. 240. {d) Co. Lit. 28. a.

fejidant
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fendant was entitled to enjoy all the interests of the greater 1810.

estate in possession, notwithstanding her prior estate for life ;

which was merged, if at all, not in the tenancy in tail after Williams

possibility &.c. but in the immediate remainder in tail which she
w/^^lliams

once had befor€4he estate after possibility &c. arose. For here,

he observed, that upon the death of her husband, she became

seised for life, with an immediate remainder in tail to her and

her husband, while there was a possibility of issue of the mar-

riage ; and therefore her remainder in tail was not separated

from her life estate by any intermediate state of inheritance ; as

in Lewis Bowleses case where there was a vested estate tail in

Jb/w, the issue, intervening between the life estate and the tenancy r gjy n

in tail in remainder; which vested estate tail continued in John,

who lived until after the time when the tenancy in tail after

possibility arose. But here the remainder in tail in the issue

was always in contingency, there having been no issue born.

Now during the period when the defendant, tenant for life, had

such immediate remainder in tail, and before the tenancy in tail

after possibility &c. arose, the merger of her life estate took

place in such immediate tenancy in tail, without any intervening

vested estate of inheritance ; and not after the commencement
of the tenancy in tail after possibility, &c. In this view the

third question is not so properly framed in the terms of it as it

should have been. [BuT/lei/ J. asked if he had looked at the

case of Sutton v. Stone in 2 Atk. 101., in the beginning of

which he observed, that there must be some mistake in there-

port (a).] But if the Court should consider that the defendant

had only a bare tenancy for life, with a remainder in tail after

possibility &c. ; still, by reason of the latter and greater estate,

to the benefits of which she was entitled in possession, she is

not impeachable of waste, and has the property in the timber

cut. Lewis Bowles's case [b] was decided on the ground that

the wife should, on account of the inheritance which was once

in her have the same privilege as a tenant in tail after possibility

&c. ; considering that the privilege of such an one plainly was
not only to cut the timber but to have the property of it when

(a) This part of the case is npticed in Ftarne's Cont. Rem. SI. 4th edit, as

not being intelligible.

(b) 11 Rtp. »1. a.

cut:
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] 810. cut : and there was no question, it was said, but that a woman
might be tenant in tail after possibility &c. of a remainder, as

Williams ^gH ^s of a possession.* As to the objection, that this interest,

Williams coming to the defendant provisjone viri, is therefore unalienable

r*2J8 1 ^y t^^ ^^^^' ' ^ ^' ''•' ^"^ ^^^^ ^^^ cutting of timber by a joint-

ress was held, in Cook v. Winford (a), to be within the prohibi-

tion of the statute ; the distinction attempted to be taken in

that case is an admission of the general right of tenant in tail

after possibility &c. to cut and enjoy timber ; but that distinc-

"
' tion is not supported by any other authority, and much doubt

has been thrown upon that case, which is not to be found in the

Registrar's book, and has never been acted upon since. The

case does not come within the words of the statute, which is

against the alienation of lands coming to the wife provisione

viri ; and the application of it to timber is neither consistent

with the remedy given by entry, nor to the proviso for the wife

to alienate during her life. The reason too given in the case

why a jointress tenant in tail after possibility &c. cannot cut

timber, because she cannot alienate the land itself, would equally

apply to a tenant for life isoithout impeachment qfisoaste, to whom
the statute has never been contended to apply : and it is im-

possible to distinguish the two cases in principle : the one is

not impeachable of waste by the act of the parties ; the other

by the act of law. Abraham v. Bubb was not the case of a

tenant in tail after possibility &c. restrained from cutting trees at

all, as might be supposed from the short note in 2 Shower, 69.

but restrained from wasting ornamental trees, as it appears by

the fuller report of the same case in 2 Freeman, 53. It is not

improbable that the case of Cook v. Winjbrd, which was in

Hil. 1701, may have been of the same description; for shortly

r 219 ] after, in Hil. 1704, the Master of the Rolls decided (b) that a

woman tenant in tail after possibility &c. had a right to cut

timber in general ; though he had restrained her from cutting

ornamental timber, because that seemed to be malicious. Then
as to the property of the timber when cut, there can be no

doubt that it belonged to the tenant in tail after possibility &c.

;

what was said to the contrary in Herlakenden's case (c) was an

'

(a) I Eq. Cas. Abr. 221. 400. {b) 2 Freem. 278. Anon.
'

{c) 4 Rep. 63. a.

obiter
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obiter dictum, which was denied to be law in Lewis Bowles's 1810.

case (a) : it was in fact thrown out at a time when the same doc-

trine was supposed to extend also to prohibit tenant for life, Williams

without impeachment of waste, from taking timber when cut. ^luffl"f,

But it has been long settled that tenant for life, sans waste, has

the property in the timber when prostrated ; and this was re-

cognized in Pi/ne v. Dor (b) in this Court, and in the Bishop of
Londoji V. Web (c) in Chancery.

Dampier, in reply, said that a separate estate for life could

never merge in a joint remainder in tail ; for then the husband's

estate for life would in his lifetime have merged in the joint re-

mainder in tail. That this was not so strong a case for a merger,

if there could have been any, as Lewis Bowles's case : for there

the husband and wife had a joint estate for lives, with a joint

remainder in tail, after the intermediate estates tail limited to

the first and other sons unborn : but even there, where the

estates in possession and in remainder to the husband and wife

were both joint, yet it was only held that the joint estate for

lives merged sub modo in the joint remainder in tail, till issue

was born, and then by operation of law the husband and wife

became tenants for their lives, remainder, &c. Here, then, after [ 220 3
the death of the husband, and while there was still a possibility

of issue of the marriage, Catherine Williams could only take a

remainder in special tail sub modo, that is, till after possibility

of issue extinct, (and the daughter of a daughter of the mar-

riage could not have taken under that entail;) and after that she

took a general estate tail after possibility &c. in remainder after

her life estate. And though she should be dispunishable of

waste in respect of her estate tail after possibility &c, ; yet

having such estate ex provisione viri, she is within the statute

11 if. 7. which will also extend to jointresses, tenants for lives

without impeachment of waste, if the cutting of timber be a

species of alienation within the statute, according to Cook v.

Winford : and it must be taken that the legislature meant to

restrain husbands from giving this power to their wives over the

husband's estate, which, with respect to the timber, amounts

to an absolute grant, inconsistent with the limited grant pro-

{a) WRep.^S.a. {b) i Term Rep. S3.

(r) 1 P. Wtrn. 528.

icssed
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Williams

1810. fessed to be made. [Le Blanc J. The grant of an estate (or

,life without impeachment of waste would take the c^se out oF

the statute.] This is claimed, not by the express grant of the

Williams husband, but as a privilege of law : tenant in tail after possi-

bility takes not by the act of the party, but by the operation of

law ; and the law only favours such an estate more than a com-

mon estate for life, (which in other respects it resembles,) on

account of the heritable nature of the estate which was once in

her; but here the inheritable quality of the estate being gone,

nothing but the bare privilege of being dispunishable for waste

remained, and the property in the timber cut is gone.

It was intimated that gentlemen had taken notes for a second

r 221 1 argument: but The Court said, that if upon consideration they

had any doubt upon the subject, they would direct the case to

be argued again : and afterwards they sent the foUowing certifi-

cate :

This case has been argued before us by counsel; we have

considered it, and are of opinion, first, ThdiU Catherine Williams

is unimpeachable of waste upon the estate and premises com-

prised in the said indentures of lease and release or settlement

in the bill mentioned. Secondly, that having cut timber thereon,

she is entitled to the timber so cut as her own property. And^

thirdly. That the said defendant became tenant in tail after pos-

sibility of issue extinct.

,

Ellenborough*
N. Grose.

S. Le Blanc.

J. Bayley.

Friday,

May llth.

Doe, on the Demise of Clarke and Others, against

^ Grant.

HTHIS was an ejectment brought to recover possession of

some land in the parish of Linsdale in the county of Bucks,

In ejectment

brought up-

on the joint

demise of

several trustees or a charity, it is not enough for the defendant, who had paid one entire

rent to the common clerk of the trustees, to shew that the trustees were appointed at differ-

ent times, as evidence that they were tenants in comrnon : for as against their tenant, his

payment of the entire rent to the common agent of all is, at all events, sufficient to support

the joint demise, without making it necessary for them to shew their title more precisely.

, - which
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Doe,
Lessee of

Clarke,
against

Grant.

which belonged to the trustees of a certain charity, called 1810.

Wilkes's charity ; and the first count, on which the plaintiff

proceeded, was upon the joint demise of seven persons who

were the trustees ; whose title was proved by shewing the pay-

ment of rent by the defendant to their common clerk : but it

appeared upon the cross examination of the clerk, who attend-

ed at the trial with the books belonging to the charity, that [ 222 ]

some of the seven had been appointed to the trust, and been in

the receipt of the rent, together with others now dead, before

the present clerk had come into office ; and the rest of the

seven had been appointed since and at diiFerent times. Where-

upon it was objected at the trial before Grose J. at Aylesbury^

that these seven trustees coming to their title at different times,

were tenants in common, and not joint tenants, and therefore

could not demise jointly : but the learned Judge overruled the

objection, and suffered the plaintiff to recover ; reserving leave

to the defendant' s counsel to move to enter a nonsuit, if the

objection v/ere well founded.

Feckwell Serjt. now moved accordingly, and renewed the

objection. [Bayley J. The defendant paid one entire rent to

the clerk for all the trustees, which was an admission that he

held under all jointly.] Such payment only admitted their

rights as they legally had them : and whether they were tenants ,

in common or joint-tenants the clerk was accountable at law to

each for his share; but it did not make them joint-tenants, when
it appeared by the evidence that they were tenants in common.
[Bayley J. The clerk must know whether he paid the rent

into one common fund, as the case was, or whether he dis-

tributed it into seven different shares.] There was at least evi-

dence sufficient of a tenancy in common to call upon the lessors

of the plaintiff to shew their joint title in court.

Lord Ellenborough C. J. In favour of the lessors of

the plaintiff, whose tenant, the defendant, held out against them,

his act in paying the one entire rent to their clerk should enure r 22S 1

in the most beneficial way for them, in support of their title as

brought forward by themselves, unless the defendant had ex-

pressly proved them to be entitled in a different manner.

Per Curiam, Rule refused (a).

(a) Vide jDw t. Read, ante, 57.

Rawlinson,
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1810.

Friday)

May lUh.

A licence to

export goods
to certain

places within

the influence

of the enemy
interdicted

to British

commerce,
granted to

H.N. on be-

half of him-
self and other

British mer-
chantst &c. is

sufficient to

legalize an
insurance on
such adven-
ture, if it

appear that

H. N. was the

agent em-
ployed by
the British

merchants
really in-

terested in it

to get the li-

cence,

though he
had no pro-

perty in the

gooas himself.

[*224' ]

Rawlinson, Bagot, and Mullion, against Janson,

'T'HIS was an action on a policy of insurance on goods on

board the ship DaukberJceit, from Liverpool to Brcmetij

in the river Jalide -, and the place of destination being within

the influence of the enemy, and interdicted to British commerce^

it was necessary to have the king's licence, in order to legalize

the voyage. Accordingly the plaintiffs, at the trial before Lord

Ellenhorough C. J. at Guildhall^ put in a licence from the

king, reciting that " whereas it had been represented to his

majesty by Henry Nodin on behalf of himself and other British

merchants, that they were desirous of obtaining a licence to ex-

port a cargo of salt, colonial produce, &c. from Liverpool to

the Elbe, Weser, or Jalide, on board the Bremen galliot,

Daulcberkeit, J. R. master, &c. his majesty thereby granted

licence to suffer such ship with the cargo to pass and be export-

ed, to 'whomsoever such goods might ajipear to belong, and not-

withstanding all the documents which accompanied such cargo

might represent the same to be destined to any other neutral or

hostile port; and that if the ship should be brought into port

here, it should be liberated upon a claim being given in for the

same by or on behalf of the said Henry Nodin, * and bail given,

&c. ; and that it should be finally restored upon satisfactory

proof being made that such cargo was really shipped by or wider

the directions of the said Henry Nodin, or his age?its, for the

purpose of being exported to some port on the river Elbe, Weser,

or Jalide." It appeared that Henry Nodin, on whose appli-

cation this licence was obtained, after the goods were shipped,

was only an agent for the persons really interested in,the cargo,

who were British merchants at Liverpool. Lord Ellenborough,

C. J. held that this was sufficient to protect the adventure under

the licence, and the plaintiffs recovered.

The Attorney-General now took the opinion of the Court,

upon a motion for a new trial, whether this were a sufficient

compliance with the terms of the licence. But all the Court

were
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were satisfied that it was sufficient; and Lord Mllenhorough 1810.
'

C. J. said that the object of inserting the name of a particular

person in these licences was to prevent their being obtained and I^awunson

handed about at large, by which means they might be made an against

improper use of. But he had no doubt that Henry ISfodin, the Janson.

person named, being proved lo be the agent of the British mer- , ^

chants really interested in the adventure, sufficiently identified

the licence with it. .

Rule refused.

OoM and Others against Bruce. t 225 ]

Fridayy

MayWth,
nrHIS was an action on a policy of insurance, effected on An insurance
•*• the 20th of November 1807, on goods on board the ship having been

Elbe, lost or not lost, at and from St. Petersburgh to Lon- goods, at

don, including the risk of craft and lighters from St. Pe- and from a

tersburgh to Cronstadt from shore to ship, &c. : and there
^•°'^o io"!2)»

was a count for money had and received. The insurance by an agent

was made by the plaintiffs as agents of John. Platoonoff, residing here

a Russian subject abroad, in whom the interest was aver- subject

red to be at the time of the insurance and of the loss. The abroad, which

ship, which was nineteen days in loading, was ready and sailed
^^s hffact

from the Russian port on the 17th of Oct. 1807; but was made after

brought back on the same day and confiscated in Russia; hos- *^^ *^°'""

mencement
tilities having been commenced by that government against of hostilities

Great Britain on the day before; but which event was of course hy Russia

unknown at the time when the insurance was effected by the country but

plaintiffs in London. It was admitted at the trial at Guildhall, before the

that the Russian assured had obtained the restoration of his knowledge or

J p . , ... It here, and
goods, upon payment oi a certain sum; and the only question after the ship

made was upon the return of premium, under the count for had sailed,

money had and received ; the insurance having been made after
seized and

the commencement of hostilities by Russia : but Lord Ellen- confiscated

;

borough C. J. considered that the plaintiffs, having effected the
held that the

, . .1 . r-- Ml T , .
policy was

insurance without any consciousness of its illegality at the time, void in its in-

ception; but

• that the agent of the assured was entitled to a return of the premium paid under ignorance
of the fact of such hostilities.

were
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1810. were entitled to recover back the premium, as money bad aftd
— received by the defendant to their use, without consideration J

Anh ^"^ ^^^y obtained a verdict for the amount.

against
Manyat* now moved to set aside the verdict, and, by leave^

Bruce. to enter a nonsuit ; contending that the plaintiffs were not en-

[*226 ] titled to a return of premium. The insurance was either legal or

illegal : hostilities not having been declared by our own govern-

ment at the time when the policy was effected, the contract was

then legal on the part of the plaintiffs, as British subjects ; and

nothing which was done in Russia, even if it had been known
here, would have bound them, until the state of war was known
and recognized by this government. Then if the risk attached for

an instant, there can be no return of premium. On the other

hand if the insurance were illegal from its inception, the autho-

rities shew that the assured cannot recover back the premium.

Lord Ellenborough C. J. It is so, without doubt, if the

party making the insurance know it to be illegal at the time

:

but here the plaintiffs had no knowledge of the commencement
of hostilities by Russia when they effected this insurance; and

therefore, no fault is imputable to them for enterii!^ into the

contract; and there is no reason why they should not recover

back the premiums which they have paid for .an insurance from

which, without any fault imputable to themselves, they could

never have derived any benefit. The commencement of hos-

tilities by Russia against this country placed the two countries

in a state of hostility, and made the subjects of Russia enemies

of this country at the time when the insurance was effected here.

Formal declarations of war only make the state of war more no-

torious; but, though more convenient in that respect, are not

necessary to constitute such a state. In Furlado v. Rogns (a),

[ 227 1 the insurance was effected before the commencement of hosi-

tilities, and therefore the risk having once attached, tliere could

be no return ofpremium ; but here the risk never attached at all.

Le Blanc J. To entitle the underwriter to retain the pre-

mium, he should have shewn that the policy would have attached

on any loss happening to the cargo on board the lighters in their

way to the ship before the commencement of hostilities, though

the contract were not made till after hostilities commenced : but

the period to look to, as to the legality of the contract, is the

(«) 3 jBw. ^ Pull. 201.

5 time
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time when it was made; and then the subjects oi Russia had be- 1810,

come enemies of this country, and it was no longer competent

for the subjects of this country to enter into such a contract. r^^^
But no blame attaches to the plaintiffs, who were ignorant

against

of the fact at the time> and therefore they are entitled to a re- Bruce.
turn of premium.

Grose and Bayley, Justices, assented.

Rule refused.

Mason against Pritchard. ' t^rUai/,

' May llt/t,

THE defendant engaged in writing to guarantee the plaintiff A guarahtie

ccc J f J ^L 1 1 *u M/ t) bythedefen-
" tor any goods he hath or mat/ supply ray brother n. F. ^^^^ ^^ ^j^^

with, to the amount of 100/.," and declared in assumpsit as plaintiff" for

upon a contract by the defendant to guarantee goods to be at any "^ ^^Flhr
time afterwards delivered to his brother to that amount. It ap- « ^^^ supply

peared at the trial before Wbot? B. at Worcester, that at the "/^. -P. with

time when the guarantie was given, goods had been supplied to « amount of
W. P. to the amount of 661., and another parcel was supplied " loo/." is a

afterwards, amounting together to 124/., all which had been ^ST"^ a!^

paid for; and the sum now in dispute was for a farther supply of rantie to that

goods to W. P. And the question was, whether this were a extent for

continuing contract for guaranteeing the supply of goods at any "j^y ^^ ^^^
time afterwards furnished as long as the parties continued to time have

deal together: or, whether it were confined to the first hundred ^^^Ilr^n^^ ^^m» ' '
. , to JV. P. until

pounds' worth of goods furnished? The learned Judge held it the credit was

to be a continuing contract to guarantee to the extent of 100/. recalled, al-

goods which might at any time be furnished to the brother, till ^^ more than

notice to put an end to it; and the plaintiff recovered accord- loo/. had

ingly; but leave was given to move to enter a. nonsuit if the
s!^^"],^^ and

Court thought that this was not the true construction of the paid for.

contract. Upon which [*228 ]

Abbott now moved to enter a nonsuit : contending for the

limited construction of the guarantie.

But all the Court were of opinion with the plaintiff^ that this

was a continuing or standing guarantie to the extent of 100/.

which might at any time become due for goods supplied until

the
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J 810.

Mason
against

Pritchard.

the credit was recalled. The words, they said, were to be taken

as strongly against the party giving the guarantie as the sense of

them would admit of; and the meaning was that the defendant

would be answerable at all events for goods supplied to his bro-

ther to the extent of 100^. at any time, but that he would not

be answerable for more than that sum.

Rule refused.

[229]
Friday^

May Wth.

The son of a
juryman sum-
moned and
returned,

having an-

swered to his

feiher's name
when called

on the panel,

and served as

one of the
jury on the

trial of a
cause is not
of itself a suf-

ficient ground
for setung
aside the ver-

dict as for a
mis-trial.

[230]

Hill against Yates.

HTHE plaintiff having obtained a verdict upon the trial of this

cause before Le Blanc J. at the last assizes at Lancaster,

Littledale, on behalf of the defendant, moved to set aside the

verdict, and to have a new trial, on the ground of a mis-trial

;

because the son of one of the jurymen returned upon the panel

had answered to his father's name, when called, and had served

upon the jury; which fact was now verified by the affidavits of

the son, and of the defendant's attorney, and also of the sheriff's

officer who summoned the jury, and who swore to having sum-

moned the father and not the son. And he referred to the casei

of Norman V. Beaumont, of which a very full report is given in

iVilles* Rep. 484., and which is also reported in Barnes^ 453.,

where, upon great deliberation, a verdict was set aside for the

same cause. He also mentioned a subsequent case of Wray v.

Thorn, Willes, 488., where a new trial was refused, on an ob-

jection taken, that one of the jurors, whose christian name was

Harry, was named Henry in the venire, &c. and had answered

to the latter name when called and sworn on the jury: but there,

he observed, the Court had distinguished that from the former

case, because the juryman who served was the person really in-

tended to be returned and summoned.

The Court, however, considering the extreme mischief which

might result to the public from setting aside a verdict upon a

motion for a new trial on such a ground; inasmuch as the same

objection might happen to lie against every verdict on the civil

and criminal sides at the assizes; and recollecting that the same

objection had been taken and over-ruled since the case in

Willcs,
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WilleSi though the name of the case did not then occur; refused 1 8 10.

lo entertain the motion ; but said that if, upon consideration and

consultation with the other Judges, they found themselves bound Hilt.

to grant it, they would of their own accord award the rule yItes
prayed for.

And afterwards, on the 2d of June, towards the end of this

term, Lord Ellenhorough C. J., after adverting to the motion

which had been made, and to the two cases which were then

mentioned, observed, that in the latter of them the Court ap-

peared to have considered the application as a matter within

their discretion ; and no injustice having been done, they had

refused to interfere. His Lordship then said that he had men-

tioned this case to all the Judges, and they were all of opinion

that it was a matter within their discretion to grant or refuse a

new trial on such a ground ; and that if no injustice had been

done, which was not pretended in this instance, they would not

interfere in this mode, but leave the party to get rid of the ver-

dict as he might. That if they were to listen to such an ob-

jection, they might set aside half the verdicts given at every

assizes, where the same thing might happen from accident and

inadvertence, and possibly sometimes from design, especially in

criminal cases. His Lordship also now mentioned the case,

which had been before aijuded to by him on the former occa-

sion, where a juryman answered to another name in the panel,

and was sworn and served by that wrong name, upon the ti'ial

of a prisoner for forgery, before Mr. Baron Eyre, at Newcastle,

in 1783 (fl): and though that was the case of a conviction for a [ 231 ]

(fl) A note ofthat case is here subjoined from my copy of the MS. book of

Crown cases, the original of which is in the custody of the Lord ChiefJustice

of K. B. for the time being. See the Preface to my Pleas of the Croivn, p.

xiii. article 1.

The Case of a Juryman.
After the business on the Crown side at the Summer assizes for the county Where JR. C.

of the town of Netvcastle was finished, it was discovered that Robert Curry, answered to

who served upon the jury, had answered to the name oi Joseph Curry in the the name or

sheriff's panel, and had been sworn by that name. Upon further inquiry, it / Ja-»sDanel
appeared that there was a person of the name of Joseph Curry belonging to ^^ ^q j-i-jal ot

Newcastle, but not at that time resident within the town or county. That a prisoner for

Robert a capital fe-

lony, it is

mere matter of challenge, and after verdict cannot be taken advantage of by the party convict-

ed, as a mis-trial.

Vol. XIL O capital
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1810. capital offence, the Judges upon a reference to them would not

interfere. There, however, the person who served was sum-
HiLL moned upon the jury, but answered to a wrong name. His
gainst

Lordship added that he had mentioned this matter again in

Court, in order to put at rest the question once for all, that

applications of this sort might not be made again and again.

Per Curianif Rule refused.

Robert Curry was qualified to serve on juries, and had been summoned by the

bailiffs to attend on the crown side as a juryman at this assize. All this was

mentioned to Mr. Baron Eyre, who, conceiving it to amount to nothing more

than a mere misnomer in the panel of the juryman intended to be returned,

and who did serve, and that it was but cause of challenge, which, on being

stated, would have been instandy removed by altering the panel ; and that

after judgment it could not be assigned as error; did not incline to interpose

upon the ground of a supposed irregularity in the proceedings : but Mr.

Chambre and Mr. Villiers (counsel) having afterwards, in the Nisi Prius Court

for tlie county of Northumberland, stated these facts to the Baron, and pressed

them as amounting to a mistrial, the Baron thought lit to respite the execu-

tion of a convict for forgery, that he might have an opportunity of advising

with the Judges upon this occurrence. On the first day of Michaelmas term

1783, the Judges were unanimously of opinion, that this was no ground of

objection, even if a writ of error were brought, much less on a summary

application.

[ 232 1

Friday, HiNDSLEY against RuSSELL, ExCCUtOF of BaRFF.
May llth.

On plea of HpHIS was an action on a promissory note for 631. given by

travit, proof^'
*^^ testator to the plaintiff; to which the defendant pleatled,

ofan admis- 1. non assumpsit; 2. plene administravit; 3. plene administravit
sion by the

ultra, what was due on bond and mortgage ; on which latter the
executor, that fo & >

the debt luas jiut and should bepaid as soon as he could, is not evidence to charge him with
assets.

The executor having pleaded non assumpsit as well as plene administravit, and plene

administravit prseter, &c., and thereby forced the plaintiff to go to trial ; die plaintiff obtain-

ing a verdict on the non assumpsit, and being entitled to judgment ofassets quando acciderint,

is entitled to the general costs of the trial, though the issue of plene administravit was found
tor the defendant.

plaintiff
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HiNDSLEY
againjt

Russell.

plaintiff topk judgment of assets quando accitterint. And at the 18 10.

trial of the two first issues at York, befoi'e Lawrence J. the hand-

writing of the testator to the note being proved, the evidence,

as to tiie plene administravit, was, that the defendant admitted

that the debt was just and should be paid as soon as he could.

The leai-ned Judge had great doubt whether this admission were

evidence of assets on that plea ; and therefore, though he suf-

fered the plaintiffto take a verdict on both issues, he gave leave

to the defendant's counsel to move the Court so set aside tiic

verdict on the plea of plene administravit, and to enter it for the

defendant on that issue.

Banow moved the Court accoi-dingly in the last term for a

Irule to shew cause why the verdict and judgment, entered for

the plaintiff on the plea of plene administravit, should not be

set aside, and a Verdict and judgment entered thereon for the

defendant : and he also produced an affidavit stating that Russell

the executor had died since the trial, and there were no assets

of the original testator to satisfy this debt. These facts were

not denied now by Lambe on shewing cause in this term. And
after hearing him shortly on the question of evidence, *

The Court were satisfied that the admission proved was not

evidence to charge the defendant widi assets. They said that [ 233 ]

his admission must be taken with a reasonable intendment; for

he could not mean to pledge himself to commit a devastavit by

paying this debt before others of a higher nature. But they

held that the plaintiffwas entitled to retain his verdict and judg-

ment on the plea of non assumpsit.

In Trinity term following, Barrow moved to have the postea

delivered to the defendant, to have his general costs ofthe same

taxed; on the ground that as the plaintiff would have been

obliged upon the plea of plene administravit, on which the

Verdict was now entered for the defendant, to have proved the

quantum of his demand, he was not put to any additional ex-

pence by the plea of non assumpsit having been pleaded. And
he referred to Gar7ians v. Heskcth, E. 22 G. 3. and Cockson v.

Drinkwater, T. 23 G. 3. cited in 2 Tidd 883. last edit. (vi.

ib. 896, 7. 2d edit.)

But The Court (without hearing Lamhe, who was to have

shewn cause in the first instance) said that the plaintiff, being

at all events entitled to judgment of asset§ quando ; and having

O 2 been
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1810. been compelled by the defendant's pleading non assumpsit, to

go down to trial ; was entitled to retain the postea, and to have
HiNDSLEY

ti^e general costs of the trial: and therefore they refused tl

against ,

Russell. ^^^^•

iie

C «34 ]

Saturday/,

May \2tb.

The plain-

tiffs, a

Frenchman
and a S-iviss,

carrying on
trade at Lis

De Metton and Another against De Mello.

THE plaintiffs having been nonsuited (a) on the trial of this

cause before Lord Ellenborougk C. J. at Guildhall^ The

Attorney-General now moved to set aside the nonsuit: and

stated that this was an action for money had and receivedbrought

bon under the to recover the proceeds of a cargo, which having been originally

name of tlie shipped at Lisbon for Nantes on board a Poi-tuguese ship by

the })laintiffs, a mercantile house settled at Lisbon^ had been

taken by a British cruizer, and libelled in the court of Admi-
ralty for condemnation as enemy's property ; when a claim of

property having been put in by the defendant, a Portuguese, on

his own account, the cargo was ordered to be restored to him

;

which was done accordingly, and he disposed of it in this coun-

try, and received the proceeds, for which this action was

brought. It appeared now that the defendant was only a clerk

to the plaintiifs, who carried on their house of trade at Lisbon^

where they were domiciled, under his name, which was done to

protect them from interruption during a period of great public

troubles, and when, as it was said, a Frenchman^ as De Metton

was, (the other plaintiff being a Stows,) could not safely have

ordered to be traded at Lisbon except under the cover of a Fortuguese house

:

restored to ^nd evidence was given at the trial, that the defiendant had

ant on his
' acknowledged by letter that the property of the cargo was

putting in exclusively in the plaintiffs, and that he had only lent his name
and estab-

lishing, with

the plaintiff's privity and consent, a claim to it as his own property; held that the plaintiffs

were, by thus colluaing with the defendant to withdraw from the Admiralty the decision of

the true question by establishing a false fact, estopped from maintaining an action for money
had and received against the defendant for the proceeds, by shewing the true tact, that the

piopcrty was their own, and that the defendant was their agent.

defendant, a

Portuguese^

shipped a

cargo from
thence for a

port of
France, which
cargo, being

captured by
a British

cruiser, and
libelled for

condemna-
tion in the

Court of

Admiralty as

French and
enemy's pro-

perty, was

(«) 2 Campb. N. P. Cat, 420. S. C.

to
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De Metton
against

to them for the purpose of neutralizing the property. But Lord 1810.

JEllenborough C. J. nonsuited the plaintiffs, on the ground

that it did not lie in their mouths to gainsay that the property of

the cargo was in the defendant, after he had with their privity De°Mello

and direction put in a claim as owner before the court of Admi-
ralty, which had been induced on that statement of facts to

award restitution of the cargo to the defendant, as neutral pro-

perty belonging to himself.

But, in answer to this, The Attortiei/-Generat now urged that

though the property were French^ yet the defendant's name had

not been used by the plaintiffs for any collusive purpose as

against this country, but for the purpose of protection in Por-

tugal. That the plaintiffs were regularly domiciled there, and '

quOad this country were to be considered as Portuguese and

iieutraL That the trading from Lisbon to a port of France was

lawful for them there, and contravened no law of this country.

That as between the parties themselves the transaction was bona

fide; and whatever the question might have been in the court of

Admiralty, if the real state of the case had appeared to- that

Court, yet, when the proceeds got into the defendant's hands by

whatever means, he, who was only an agent of the plaintiffs,

could not defend himself against their demand by alleg^ing what

had passed before another forum for a different purpose, [Lord

Ellenborough C. J. Have not the plaintiffs colluded with the

defendant by setting up a claim of property in him to withdraw

from the jurisdiction of the court of Admii-alty the decision of a

question, which, if the true fact had appeared, that this was the

property of a Frenchman^ miglit have led to a very different

result ? for it is certain that the cargo was destined to a French

port.] If the property be taken to be French, the question is

against the plaintiffs ; but they are entitled to be considered for

all trading purposes as Portuguese. [Lord EUenborough G. J. L 2^" J

If that were so, by this sort of contrivance the cargo would

have the security of Portuguese property to cover it here and

in Portugal, and on the seas, and the security of French pro-

perty to cover it in France. But the plaintiffs having defended

the suit in the court of Admiralty here, by proving it to be

Portuguese and the defendant's property, shall they be permit-

ted in another court of justice here to recover it from the

defendant as French property and their own ?J The proceedings

which
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which took place in the court of Admiralty, with the privity of

the plaintiffs, only raised a strong presumption of fact against

them, that the property was in the defendant, until they proved,

by his own admission in writing, that he only acted as agent for

tilem.

Lord Ellenborough C. J. I think that the plaintiffs are

estopped by their own act in setting up and establishing in the

court of Admiralty the claim of De Mello to this property, from

now turning round and insisting upon it as their own. If they

could have shewn that De Mello had acted tortiously as against

them in setting up a false defence and claim to the cargo as his

property in that court, that might have served them; but on

the contrary it appeared that he had acted all through with

their privity and consent. De Mello may have behaved like a

rogue to the plaintiffs ; but both plaintiffs and defendant have

behaved wrongfully as against this country in colluding to make
French property appear to be Portuguese in the court of Admi-

ralty upon a question of prize as against the captors. The
plaintiffs should go back to the Admiralty, and have the matter

set right there ; that the opinion of that Court may be taken

upon a true statement of facts.

Per Curiam, Rule refused.

[ 237 ] Doe, on the Demise of Sir Mark Wood, against

Saturday^ MORRIS.
May \2th.

J^HEPHERD Serjt. moved to set aside a verdict which had

been obtained at the trial of this ejectment in Surrey, be-

fore the Lord Chief Baron, by the lessor of the plaintiff, who

In ejectment,

the landlord

having proved
payment of
rent by
the defendant, and half a year's notice to quit given to him, cannot be turned round by his

witness proving, on cross examination, that an agreement relative to the land in question was
produced at a lormer trial between the same parties, and was, on the morning of the then

trial, seen in the hands of the plaintiff's attorney, the contents ofnvhich the (witness did not

knoiu ; no notice having been given by the defendant to produce that paper : for though it

might be an agreement relative to the land, it might not affect the matter in judgment/ nor
even have been made between these parties.

had
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againtt

MOURIS.

had lately before become the owner of the land by purchase, 1810.

against the defendant, who had before and since tl\e purchase

occupied it as tenant. He stated that the landlord proved his Doe,

case by shewing that the defendant had paid him rent, and that
gj^, Mark

he had given tlie defendant half a year's notice to quit, which "Wood,
was expired before the ejectment was brought. But on the

cross-examination of the plaintifTs witness, he was asked

whether there was not an agreement in writing relative to the

holding of these lands; to which he answered, that an agreement

in writing relative to these lands was produced at the last trial

of this ejectment, (this being the second trial) but he did not know

the contents of it : and then another witness was called, who
proved that he had seen the same paper in the hands of Sir M,
Wood^s attorney on the same morning (i. e. of this trial).

Whereupon it was objected on the part of the defendant, that

no parol evidence of the tenancy could be given, when it ap-

peared that there was an agreement in writing concerning it;

and it did not appear that the landlord had any right to deter-

mine the tenancy in the manner he had done. [Lord Ellen-

borough C, J. If there were any writing relative to this hold-

ing, in the possession of the landlord, the defendant ought to

have given him a regular notice to produce it; otherwise, in

this collateral way, he would get the whole benefit of it, with-

out giving such a notice, when if notice had been given, and the

paper were produced, it might not support the objection.] If

the plaintiff's witness had not shewn that there existed such a

paper before known to the landlord, I admit that the defendant

could not have objected that there did exist a paper with such

and such contents, without having given notice to produce it;

but here it appeared that the landlord himself was in possession

of the document relating to the tenancy, and therefore he could

not be taken by surprize. The objection arose out of the plain-

tiff's own evidence.

Lord Ellen BOROUGH C. J. How can we say that the

plaintiff ought to have been nonsuited for want of giving the

best evidence of the tenancy, unless it appeared that there was
other and better evidence of it in an agreement in writing be-
tween the landlord and his tenant, which the landlord kept back.

Enough at least ought to appear to shew that the paper not pro-

duced was better evidence of the terms of the tenancy than the

evidence

[ 238 ]
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Doe,
Lessee of

Sir Mark
Wood,
against

Morris.

1810. evidence which was received; but it did not appear that it was

an agreement between these parties, or that it was an existing

agreement at this time : it might have been an agreement be-

tween the defendant and his former landlord, or it might have

related to a former period of the tenancy : the witness did not

profess to know any thing of the contents of the paper, only

that it was an agreement relative to the lands in question. We
determined a case of Doe, on the demise of Shearvoood v.

[ 239 ] Pearson, similar to this in the last term, where the rule for a

new trial, which was moved on the same ground, was finally

discharged {a).

The other Judges concurred, and the rule was refused.

Garrovo, who was for the plaintiff at the trial, then said,

that the fact was that the paper spoken of was drawn up be-

tween the defendant and the former owner of the estate, and

that it had no relation to the matter in dispute between these

parties.

{a) The short note which I took of this case, on the motion for the new
trial by Cockell Serjt. in Michaelmas term last was this :—The objection arose

upon the notice to quit. The son of the lessor of the plaintiff proved that he
had received rent of the defendant for his mother, and the time of these re-

ceipts agreed with the time for which the notice to quit was given ; but he
also spoke of the time for quitting from a written agreement entered into at the

time of the taking between his mother and the defendant, which he said he
had then lately seen in the possession of his mother ; whereupon tlie objec-

tion arose that the agreement ought to have been produced ; which was over-

ruled at the trial at York, before Chambre J. I have no note of the case when
the rule was discharged.

May\2th. Leathes, Clcrk, against Levinson.

Though by rpHIS was an action of debt on the stat. 2 & 3 jEc?. 6. c. 13.
the general jL r • • i i i i

rule a farmer lor not setting out tithes; and the question made at the

may not at his pleasure tithe and carry part of a field ofcom which has been cut, before

the <whole be tithed, and then proceed to another field, &c. so as to oblige the parson to come
again to the same field at another time to take his tithe : which general rule, however, being
levelled against fraud, vexation and caprice, must, where these have no application, be un-
derstood with all necessary exceptions of partial ripeness and weather, the neglect of which
would be prejudicial to the crop ; yet there is no rule of law which obliges a farmer (all

fraud and vexation apart) to tithe the whole of that part of a field which lies in one parish

before he proceeds to tithe any part of the same field lying in another parish. And there-

fore, where a farmer cut the whole of a field of barley lying in the two parishes of J. and
B., and after rolling (i. e. cocking) and tithing part in >^., proceeded to roll and tithe part in

B.; and the weather being catchmg, he carried that part which was tithed in yf. the day
before the rest of the field in ji. was rolled and tithed ; and this without previous notice of
tlie intention to carry such part ; held that this being done bona fide was lawful.

trial
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trial before Grose J., at the last assizes for the county of Nor- 1810.

/oik, was as to the regularity and legality of the manner in which

the tithes had been set out. A verdict having passed for the Leathes

defendant, Levinson.
Frere Serjt. now moved to set it aside and for a new trial, and

stated the case thus : The tithes in question arose out of a field

of 24 acres in barley, 3-4ths of which was in the parish of

Reedham^ of which the plaintiff was rector, and the other 4th

was in the adjoining parish of Limpenhaxv. On a Tuesday in

last August the whole crop of barley was cut down, and lay

in the swarth; and in the evening of that day above half of that

part of it which was in the plaintifTs parish was rolled and tithed

in the customary manner ready for carrying. Holling {a) is

where the labourers go along the field and rake the barley trans-

versely from the swarth into cocks or rolls, as far as the rake can

reach ; and this the Court have held to be a legal mode of tith-

ing. Then the defendant, after rolling and tithing the better

half of that which was in JReedham, left off, and proceeded to

roll and tithe about an equal proportion of that which was in

Limpenhaix), and did not resume the rolling and tithing of the

remainder in Reedham till the Thursday; but on the interven-

ing Wednesday about noon, he carried off' his nine parts of that

portion which was rolled and tithed in Reedham, before the

remaining part of the swarth was rolled and tithed. Now the

general rule is, that the whole of a field shall be tithed toge-

ther before any part of it is removed {h). [Lord Ellcnhoraugk

C. J. Do you mean to say that this must necessarily be done,

notwithstanding one partof a fieldmay be in a fit state for cut-
[ 241 1

ting and carrying, and the other part not ripe ? Grose J. Or
whatever the state of the weather may be, which may require

the corn to be saved as speedily as it can be done ?] The neces-

sary exceptions of partial ripeness and catching weather must
be always understood. [Lord Ellenhorough C. J. If the cutting

and saving be done fairly, and in the ordinary course of hus-

bandry, and not fraudulently or capriciously, is there any de-

cision which limits the farmer as to the mode of doing it?] In

{a) Vide Neivman v. Morgan, 10 East, 5. as to tedding in the process of
hay-making.

(b) E-rskine v. Ruffle, M. 10 G. S. 3 Civil. Tithe Caj. 961. but this rule is

there stated with various exceptions and modifications.

Hall
'
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1810. Hall V. Matchett (a), it was held that though a farmer might
cut down any part of a field at a time, as best suited his con-

i^EATUEs venience, unless done with design to defraud or vex the parson;

Levinson. y^' ^^^^ ^^ ^^ ^^y ^"^ down at any one time must be tithed be-

fore any part of it could be carried away. [Lord Ellenborough

C. J. Every person shall be taken to intend the necessary con-

sequence of his acts : and if the necessary consequence of an

act be vexation and injury to another person, to be sure we can-

not enter into the question of the actor's intention.} It would

necessarily be vexatious to the parson, if the farmer could cut

and tithe half a field, and then proceed to cut and tithe another

field, or part of the same field in another parish; it necessarily

compels the parson to come twice to the same field : whereas if

the farmer cannot carry any part of a field in the same parish

till the whole be cut and tithed, that will insure the parson

against unnecessary labour, expence, and vexation, without sub-

jecting him to the great difficulty in most cases of proving a

vexatious intention in the larmer. It did not appear that any

necessity existed for cutting and tithing the field in the partial

manner here practised ; out the defendant did so for his own

C 242 ] convenience; admitting that he had no vexatious intention

against the parson. [Grose J. All the witnesses agreed that

the barley was tithed in the fairest manner. The defendant left

off rolling and tithing the rest, and began to carry what was

rolled and tithed because it was doubtful weather.] If the de-

fendant had had nobody's convenience to consult but his own, I

do not say that it could have been done in a more convenient

manner. But the practice itself is prejudicial to the parson, as

liable to be abused; and there is no other way of trying the

right but this. This case stands upon an alleged irregularity,

without fraud, in the manner of tithing and carrying part of a

field in the same parish before the remainder was tithed. At

any rate, ifthe practice be legal, tliere ought to have been pre-

vious notice given to the parson, that the farmer only meant to

roll and tithe part of the field, so as to prevent him from coming

from the remainder ; according to Franklin v. Oooch (b).

Lord Ellenborough C. J. I own I have no microscope

to enable me to see the particular inconveniences of which the

plaintiff complains in this case. The whole of the field was

{a) 3 Amtr.dlS. {b) 3 Amtr.
cut



IN THE Fiftieth Yeak of GEORGE III. 242

cut down before any part of it was carried: the plaintiff does 1810.

pretend to complain of any grievance until the farmer began to

carry a part on the Wednesday at noon before the whole field
-I-eathes

was tithed; a reason was assigned for this because the weather Levinson.
appeared doubtful ; and no prejudice is stated to have accrued

to the plaintiff from it: the rolling and tithing of the remainder

was resumed on the next day. The jury had the whole of the

evidence submitted to them, and they were satisfied that the

tithing was done as fairly as the state of the weather admitted. [ 243 ]
Rules ofmere regularity are after all only laid down to prevent

fraud ; but we are now called upon to decide on them with a

rigour which belongs to no rule of any kind.

Grose J. 1 told the jury that the tithing of the field was
not to be done piece-meal unnecessarily, but when began should

be continued fairly according to the state of the weather : and
they found that it was so done.

Le Blanc J. We do not interfere with the rule of law
which requires that if a farmer begin to cut down and tithe a
part of a field, he shall not stop at his pleasure and go on to

another field, and cut part of that, and so proceed to a third,

&c. ; so as to put the tithe owner to the trouble and expence of
coming again to each field, to take part of his tithe of the field

at one time and part at another. But I know of no rule of law
which obhges a farmer when he has begun cutting a field to
stop in it when he comes to the boundary line of the parish,

and finish tithing all which lies in one parish before he proceeds
with the rest of the field. But that is in truth what is com-
plained of in this case.

Bayley J. according, Rule refused.

GllOSVENOR,
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Saturday,

May \2th.

GROsvENaR, Executor of Ellis, against The Inha-

bitants of the Lath, of St. Augustine, in the

County of Kent.

An action of HPHIS was an action of debt for lOOl., upon the stat. 19 Geo.
debt for loo/. ± g ^^ 34^ ^ g ,^\ which enacts that ifany officer ofthe reve-
hes upon the ,

^ ' , ,. . . ^ j 1 o
Stat. 19 G. 2. ^^^i or other person eniployetl in seizuig uncustomed goods, ccc.

c. 34. s. 6. or in endcavourine to apprehend any offender against that act

habitants of
^^^^^ he frilled by any offender against that act, &c. the inhabi-

a lath in Kent tants of every rape or lath in counties so divided, and in every
by the exe- other county in Eris^land the inhabitants of every hundred where
cutor ofa j t> j

revenue such fact shall be committed shall pay 1 00/. to the executor or

officer, who, administrator of the person so killed ; to be recovered by action

boat between against such inhabitants. And that if the plaintiff in such ac-

high and low tion recover, all the inhabitants of the lath, 8cc. shall l)e rateably
water mark and proportionably assessed towards the payment of the damages
in pursuit of ^ ^

t 1 r . c x l \- 1
•

1

a smuggling and costs, and also 01 the expences 01 deiending the action, to be

boat in levied by the ways and means, and in the manner and form pre-

offenders scribed by the stat. 8 Gea. 2. c. 16. relative to actions on the

statute of hue and cry. The fact in this case was that the tes-

tator, a revenue officer, being in a cutter in pursuit of a smug-

gling boat in which were offenders against the act, received a

shot while in the cutter between high and low water* mark,

the'shorewith-
which shot was fired by an accomplice of the smugglers from

in the lath,

though the officer afterwards died on the high sea beyond the low water-mark, and, conse-

quently, out of the lath ; and the act gives the remedy against the inhabitants of the lath,

&c. where the fact shall be committed, i. e. where the officer endeavouring to apprehend the

offenders shall be killed.

Qu. The application of the stat. 8 Geo. 2. c. 16. as to the mode of levying the money
recovered, which by that act is directed to be by two justices of the peace or the comity,

riding, or division, where the fact happened within the jurisdiction of the Cinque Ports,

which has an exclusive commission of the peace.

[*245 ] .

(fl) This, which was a temporary act, has been continued by different acts,

of which the 26 Geo. 3. c. 80. the last I have any account of, carries it down

to the end of the next session ofparliament after nss.
the

against the

act, received

a 'mortal
wound by a

shot fired
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\he shore, within the lath of <S^ Augustine, and the jurisdiction 1810.

of the Cinque Ports, and lingering for a short time was carried

out in the pursuit beyond low water mark, and died in the cut-
against

ter upon the high sea. And the plai«itiff" having recovered at The

the trial in Ke7it before the Lord Chief Baron, Jft^Lath
Marryat now moved, by leave of the learned Judge, to set of

aside the verdict, and enter a nonsuit if this Court were of opi- St. Augus-

nionthat the objections taken at the trial, and then over-ruled, tine,

were well founded. These were 1st, That the party having died

at sea, out of the jurisdiction of the county, the fact of his being

killed could not be said to have happened within the lath of St.

Augustine^ whose inhabitants were sued ; and that the jury of

the county had no jurisdiction to try the action for the penalty.

That by s. 5. of the act, special provision was made for the

trial ofany indictment or information for any offence made felony

by that or other acts relating to the revenues of customs or ex-

cise, in any county in England; but no similar provision was

made in respect to this action. 2dly, That the place from whence

the shot was fired, and where the mortal wound was received,

Was within the jurisdiction of the Cinque Ports, which has an

exclusive commission of the peace, and within which the Jus-

tices of the county at large cannot interfere. Then, as the

money to be recovered by action against the inhabitants of the

lath is to be " levied by the ways and means and in the manner

and form prescribed by the statute 8 G. 2. c. 16.;" and as by

that act (5. 4.) the sheriff charged with the writ of execution,

" instead of serving the same on any inhabitants (i. e. of the

hundred) shall cause the same to be produced to two justices [ 246 ]

of the ^csice of the county, riding, or division,^^ who are to cause

the taxation to be made and levied in the manner prescribed by

Stat. 27 Eliz. c. 13.; there does not seem to be any mode by
which the money recovered in this action can be levied, and
therefore it is casus omissus, and not within the remedy given

by the act. He said that, after making inquiry, he could not

find that any similar action had been before brought upon this

statute : but Grose J. said he remembered an instance of such

an action brought many years ago, which was tried in the county

of Coj-nxvall.

Lord Ellenborough C. J, The shot which produced the

death having been fired from the shore within the lath brings

the
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1810.

Grosvenor
againsU
The

Inhabitants

of the Lath
of

St. Augus-
tine,

Kent.

the case within the fair meaning of the act, the object of which

Was to make the inhabitants of that place whete the act was

done which caused the death answerable for it, in order to in-

terest them in repressing the offences against which the act was

levelled. Then the inhabitants of the lath are mentioned no-

minatim as being liable to pay the money to be recovered by

action; and whatever difhculty there may be in applying the

directions of the 8 G. 2. as to the levying of the money to this

case, we will leave that difliculty to be settled when it judicially

arises. It is sufficient at present to say that there is no ground

for setting aside the verdict which has been obtained.

Per Curiam, Rule refused.

[247]
Saturday,

May I2th>

The Court

will not try

an action

upon a wager
on an abstract

question of
law or judicial

practice, not

arising out of

circumstances

really exist-

ing, in which
the parties

have a legal

interest.

Menkin against Guerss.

A N action of assumpsit upon a wager of 300/. upon the
-^^ practice of the Court, whether a person could be law-

fully held to bail on a special original for a debt under 40/. was

entered for trial at the last sittings at Guildhall before Lord

Ellcnborough C. J., who, on hearing the natui-e of the cause,

reprehended the indecorum of the attempt to obtain in this

manner the opinion of the Court upon a question of law or ju-

dicial practice, in which the parties had no apparent interest

other than what the wager itself created : and his Lordship

therefore refused to try the cause ; telling the plaintifTs counsel

that he might apply to tliis Court upon the subject if his client

felt himself aggrieved by such refusal.

ParJc now submitted to the Court that there was no leijal

objection to the trial of the cause. When Lord Loughborough

formerly refused to try a cause of Brovon v. Leeson (a), on a

wager respecting the number of chances of throwing 7 and 1

1

on two dice, the Court approved of such refusal, not on the

ground that the parties had no particular interest in the wager,

but because it respected the mode of playing an illegal game

with dice, and was therefore of an immoral tendency. He said

(fl) 2 H. Blac. 48.

he
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he was unwilling to make any specific motion that the cause 1810.

should be tried at the next sittings in London^ as that would

follow of course if the Court thought it a fit cause to be tried. Henkin

*But the rest of the Court now concurred with the Lord Chief Queuss-
Justice in the propriety of his refusal to try a cause of this de- r *248 1

scription. And his Lordship added, that courts of justice were

constituted for the purpose of deciding really existing questions

ofright between parties; and were not bound to answer whatever

impertinent questions persons thought proper to ask them in the

form of an action on a wager. That though there was nothing

immoral in the subject of this wager, yet he considered it as an

extremely impudent attempt to compel the Court to give an

opinion upon an abstract question of law not arising out of pre-

existing circumstances in which the parties had an interest. The

Court, however, refused to grant, on the application of GaiTO'vo,

the defendant's counsel, a rule for judgment as in case of a non-

suit, there having been no default of the plaintiff in not proceed-

ing to trial. And e Blanc J. said, that if by any other proceed-

ing in court it appeared that in truth no such wager had really

been made, the Court would know how to deal with the

case (a).

{a) 2 Camb. Ni. Pri. Cai. 408. S. C.

FiNLEY against JowLE. Saturdal/,

May V2th.

^pHE Stat. 20 Geo. 2. c. IQ., for the regulation of certain Thestat. 20

-- servants and apprentices, enacts (5. 4.) that it shall be law- ^'^j^^yj^''^*

ful for two or more justices of the peace " upon application or two magis-

complaint made upon oath, by any master or mistress, against ^latcs, upon
^ -' '.7C' ^ ts ti application

any such apprentice, touching any misdemeanor, &c. in such « or corn-

service," to hear and determine the *same, and punish the of- *' plaint made

fender by commitment to the house of correction, and there to « by any mas-
" ter against

*' such apprentice," as is described in the act, touching any misdemeanor in such service, to

hear and determine the same, and to commit or discharge the apprentice, extends to a com-
plaint in writing preferred by the master and verified by the oath ofanother person.

be [ *249 ]
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1810.

against

JOWLE.

be corrected and held to hard labour not exceeding one calendar*

month ; or otherwise to discharge such apprentice. The plain--

FiNLEY tiflPwas an apprentice within the description of the act, against

whom his master, the defendant, had preferred a complaint in

writing before two magistrates of the county of York i which

complaint was verified by the oath of a witness who spoke to

the fact, but not by the oath of the master himself: and the

magistrates having discharged the defendant of his apprentice,

the latter brought this action upon the indentures against his

' master, who justified under the magistrates' discharge : and

upon the special matter appearing at the trial, it was objected

that the magistrates had no jurisdiction by the words of the act,

the complaint not having been verified upon the oath of the

master. But Thomson B. before whom the cause was tried at

York, over-ruled the objection, and a verdict passed for the de-

fendant. •

Cockell Serjt. now renewed the objection, upon a motion for

a new trial, and drew the attention of the Court to the parti-

cular wording of the clause.

Lord Ellenborough C. J. The words of the act must be

understood with reference to the subject matter. The applica-

tion or complaint must be made to the magistrates hij the master

or mistress, because they alone have an interest in preferring it

:

and it must be verified upon oath, but it need not be upon the

oath of the master or mistress, who may know nothing of the

fact themselves : the complaint may be well founded upon some

r 250 ] cause which happened in their absence. But it is sufficient that

the master makes the complaint and verifies it by the oath of

the person who knows the fact; otherwise unless the fault were

committed in the presence of the master, he would be without

the remedy intended to be given by the legislature.

JPer Curiam^ Rule refused.

Bettison
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Bettison and Another aminst Sir Robert Howe '^!r"'^"^^\* May 1 r-ih.

Bromley, Bart.

I^HIS was an issue directed by the Master ofthe Rolls, to try The wife of111 • • 1 1 1 « -T «
I an acting cx-*- whether a paper writing dated 28th April \B07y and pur-

^.^utor taking-

porting to be the will of the late Sir Geo. Fauncrfote, Bart., no beneficial

was executed by Sir George in the manner required by law to
T„^\'ij^g ^^\\\

pass real estate. The plaintiffs maintained the affirmative, and is a compe-

thc defendant the negative: and at the trial beford Lord Elle7i- t^pt =i"esting

Witness to
horaiigh C. J. at Westminster, a verdict was found for the plain- prove the cx-

tiffs with nominal damages, subject to the opinion of the Court ecution of it,

,,„ .i>: within the
on tnis case. 1 • ,-

description

The testator was of sound mind; the will was attested by oi -.i credible

three witnesses, and the execution of it in every respect rcgu- ^^ti'^e" ^^^'^^

. .

*^

, ? statute of
Jar, supposmg the witnesses were competent : but an objection frauds,29 Car,

was made to the competency of iSwsaw Smith, one of the attest- 2.^.3. s. 5.

ing witnesses, on the ground that she was the wife oi Jeremiah

Sthiihj whom the testator had named one of his executors in

the will, and who, with the other executors, had proved the

will and acted. Jeremiah Smith was not a creditor of the testa-

tor, either at the lime of the execution of the will or of the

testator's decease ; and he had no interest but what (if any) aj)-

peared on the face of the will. A copy of the will accom- [ 251
~

panicd the will ; but Jeremiah Smith appeared to take no bene-

ficial interest under it. The question reserved was whether

Susan Smith were a competent witness to prove the execution

of the will ? If she were, the verdict was to stand : if not, a

verdict was to be cntcj'ed for the defendant.

Dumpier, for the plaiiitilFs, maintained the competency of

the witness, whose husband took no interest, either l)y way of

legacy or residuum, under the will. All that he took as exe-

cutor was a burthcnsome office, which could not make him a

less credible witness in support of the will. He cited 1 Mod.

JOT. Anon., where, on a trial at bar, Ld. C. J. Hale said that

an executor nught be a witness in a cius-e concerning the estate

if he had no interest in the surplusage; and that he had kno\r

YOL. XII. P
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1810. it so adjudged. Lonae v. Jolliffe {a\ in which an executor in

trust {b) who had acted under the will was permitted to prove
Betoison

tiig testator's sanity. And Lord Mansfield there referred to

Bromley -^^^^ ^' '^V'*'^^^^ (^)' "^ n27r where on a trial at bar a trustee

was held to be a witness without releasing. So in Goss v.

Tracey {d\ it was declared that a grantee, being only a bare

trustee, was a good witness to prove the execution of the deed

to himself. Lastly, in Goodtitle v. Welford {e), an executor
' who had acted, who was also devisee of a reversionary interest

in copyhold under the will, having surrendered that interest to

the use of the heir, who, however, had refused to accept the

f 252 ] surrender, was held a competent witness to prove the testator's

sanity, being considered as an executor taking no beneficial

interest: and though in Hiidsoii v. Kersey {J"), Ld. Camden
'- when Chief Justice of C. B., differed from the rest of the

Court, and from the doctrine of Ld. Mansfield in Wyndhayn v..

Chetwynd. {g\ as to th^ construction of the word credible in the

Stat, of frauds [h), requiring the attestation of three credible

witnesses to a will of lands ; yet that docs not affect this case

where the executor took no beneficial interest. Neither can

this case be affected by the stat. 25 Geo. 2. c. 6., even sup-

posing the appointment of an executor could be considered as

an appointment within that statute, which it seems not to be*

[Lord Ellenboroiigh C. J. An executor could not be a witness

if he were suing or sued as a party in a cause, because he would

be interested in the costs (e).] The decree in Chancery would

not be evidence to affect any question on the proof of the wiU

in the Commons,

Littledale contra said, that the only interest in the witness

that he could suggest was, that if a suit were instituted in the

Commons by Sir Robert Bromley against the executors to make
probate of the will, the decree in this case would be evidence

against him. But

{a) 1 Blac. Rep. 365.

. {b) He had also a legacy under the will, but this he had released, in order

to be a witness.

(c) 1 Barnard. Rep. K. B. 12 S. C. (d) 1 P. IVms. 290.

ie) Dougl. 1 39. (/ ) E. 5. G. 3. in C. B. 4 Burn's Eccl. L. 86. 4th edit.

Ig) 1 Burr. 414. 1 Blac. R. 95. (/t) 29 Car. 2. e. S. s. 5.

{i) Vide Man v. Wardi 2 Atk. 229.

Le Blanc
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Lc Blanc J. said, that the only question here was whether

il)is were a good will of land ; and whatever the decision might

be, it would not affect any question concerning the probate in

the Commons.
And all the Court agreed upon the principal point, that the

will was well proved in this case. Lord Ellenborough C. J.

said, that the point had been decided so long ago as Lord Hale's

time, that an executor, having no interest in the surplus, was a

good witness to prove the will in a cause concerning the estate

:

and this had been followed by other decisions to the same effect.

Here the executor took no interest under the %vill, buL only a

burthensome office. The other Judges concurring,

Postea to the Plaintiffs.

1810.

Bettison
against

Bromley.
[ 253 ]

Tenny,. on the Demise of Seth Agar,

Benjamin Pjieston Agar and Another.

against Tuesdar/i

May 1 5th.

Under a de-

vise of lands

tor's son and
his heirs for

ever ; as to

T N ejectment for lands in the county of York a verdict was

.

-*- found for the plaintiff', subject to the opinion of the Court tothe testa

upon the following case:

John Agar, being seised in fee of the premises in question,

in 1737 devised to his only son John Agar, and his right heirs part of the

for ever, a certain house, buildings, lands, &c. in tlie lordship lands* "pon
,.,,,' , , , , . , • r condition

ol Holtbyy and also 9. other closes m the possession oi a cer- t^^t he

tain tenant in the same lordship: and then the will proceeded, should pay

" which last-meniioncd 9 closes I hereby give to the said John
tor's Vlaugh-

Agar and his heirs for ever upon this condition only, that he ter 12/. a-

shall yearly, by half-yearly paymcn s at Michaelms and Lady- year till she

and then pay
hor SCO/. ; and in default of payment, tiiat she should enter upon and enjoy the said part to

hei- and her heirs for ever : and in case his son and daughter both died without leaving any
child or iisue, he devised the reversion and inheritance of ail the lands to another: held that

t!ie devise over was not an executory devise, but a remainder limited after successive estates

tail of the son and also of the daughter by implication ; the intent being apparent that the

devise over should not take effect till alter failure of the issue of the son and daughter, and
, that it should then take efect; and this being the. only.construction which would give effect

to such intent consistently with the whole of the v/ill taken together.

P 2 ' day,
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1810.

TenNY,

Lessee of

Agar,
against

Agar.

[ *254 ]

[ 255 ]

day, pay to my daughter Elizabeth Agar, liis only sister, the

full and just sum * of \Q.l. a year, limited to her, until she shall

attain the age of 2 1 years, and after that age to pay her 300/.

in lieu thereof, and in full of her portion: and for default of

payment of any part so limited and bequeathed to her, she shall

enter into the said 9 closes, or any part thereof in the name of

the whole, and shall enjoy them all to her and her heirs for ever

in case of non-payment or non-performance as afore limited,

but not otherwise. And in case my said son and daughter both

happen to die without having any child or issue, lawfully be-

gotten or to be begotten, then and in such case only I give and

devise the reversion and inheritance of all my said buildings,

lands, and hereditaments whatever in Holtby aforesaid, to my
cousin Richard Agar and to his right heirs for ever." And
the testator made his son and daughter joint executor and ex-

ecutrix. The testator died in 1 737, leaving his son and daugh-

ter, and Richard Agar him surviving. And thereupon Jolm

Agar the son entered upon and enjoyed the premises until his

death in 1807, having duly performed the conditions in the will

contained. In Trinity \8 Geo. 3. John Agar duly sufferetl a

recovery of all the premises, in which he and his sister Eliza-

beth were the vouchees; and declared the uses thereof to him-

self in fee : and aflei'wards, by his will duly executed, devised

the same to the defendants in fee, who are now in possession

thereof. Elizabeth Agar died in the life-time of her brother
;

and neither of them had any issue. Seth Agar is the heir at

law of Richard Agar the devisee in fee named in the will of

Joh7i Agar the father; which Richard. Agar was the heir at law

o^ John Affar the father next after his said son and dautrhter.

The question reserved was, Whether Seth Agar were entitled

to recover ? If he were, the verdict was to stand, if not, a verdict

was to be entered for the defendants : and the real question was,

Whether the devise over to Richard Agar were an executory de-

vise, after an estate in fee to Johyi Agar, and consequently not

bjirrable by the recovery: or whether such devise over being

limited to take eflect in case the son and daughter died wiihoiit

leaving issue, operated as a restriction upon the prior limitations

to the son and daughter and their heirs respectively, so as to give

to Joh7i Agar an estate tail only, and to raise by implication an

estate tail in Elizabeth ; in which case the recovery would bar

the devise over. Holr.oyd,
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\^fo//Y)j/rf, for the plaintiff, contended that the first express 1810.

devise to the son in fee, and also the devise of the 9 closes to

him in fee on condition, and on his non-performance of that Tenny,

condition, the devise over to the daui^hter in fee («), were not -Lessee ot

restrained to estates tail by the subsennent devise over beinff " in ^: ^'

, . 1 . . I
•

1 !
against

case the son and daughter died 'without leaving any child or Agar.
issue :" but that such subsequent devise over to Richard Agar

was an executory devise, and not too remote; and therefore not

barrable by the recovery suffered by the son and daughter. The
jimitation over to R. A. is not simply upon the death of John^ *

the son, withouf leaving issue, but also in default of Elizabeth

leaving issue, to whom no estate was before given, except upon

tiie breach of condition by her brother John ; and therefore no

estate tail can be raised in her by implication (6); neither can it

operate to cut down to an estate tail the prior devise to the son

in fee; for the devise over is.upon an event which does not af-

fect the estate given to him, namely, upon the death of the

daughter as well as the son without leaving issue; autl there-

fore the devisee of the son would take during the continuance [ 256 ]

of issue of the daughter. It is clear that the testator first meant

to give the son a fee: and the fee being given by express words to

one whowas heir at law, the intenttodisinherithim eitherin whole

or in part ought, as is said in Wild's case (c), and in Goodright

V. Goodridge (rf), to be clear and manifest; otherwise the

Court will not restrain the legal and proper meaning of the

woi'ds. And here there is no necessary inteuR ent, as there

was in the latter of those cases, where the devise over to the

younger son was if the eldest died without heirs ; who could

not die without heirs while his younger brother or any of his

descendants were living; and therefore the testator must have

meant heirs of the body. The death of the son and daughter,

without leaving issue, only marks the time, as was said in

Gardner v. Sheldon, when the land should come to the devis'je

over. In some cases {e) where the devise over has been to the

heir at law after the death of another, such as the testator's wife,

{a) This is a good limitation over. Hainswort/t v. Pretty, Cro. Eli%.

919.

{b) Gardner v. S/ieJdon, Vaugh. 279. 1 Eq. Cas. Abr. 197.

{c)' 6 Rep. 16. b. (d) Willes, 374.

ie) Vide 13 H. 7. 17. pL 22. and M'^dles, 373.

that
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1810. that has beeh held to give an estate for life by implication to

I
the person on whose death only the heir was to take : but that

lENNY, j.y]g y^„u](j i^Qj. apply to the devisee over in this case, who
. would only have been heir at law after the death of the son and

against daughter and their descendants, and therefore for this purpose

Agau. is no more than a stranger: and it is clear that no such impli-

cation can arise where the devise over is to a stranger after the

death of another without issue (a). The devise over must be

either an executory devise as to all or to nojie of the prior estates

given: and if not an executory devise, it must be a remainder

L 257 ] after an estate tail; but as burthens were imposed upon the son

in respect of part of the property devised to him, if he were

only to take an estate tail he might be a loser. An annuity is

to be paid to the sister till she comes of age, and then a gross

sum. [Lord Ellenborough C. J. The Vll. to be paid to lier

annually is nothing more than interest at 4Z. per cent, for the

principal sum of 300/. to be paid to her when she comes of age.

Jiftyletj J. If she got the estate itself, she would have that out

of which the payment was to be made.] To give the sister an

estate tail by implication would be to give her the property in

one event, when the testator has declared that she should only

have it in another event. The devise over being upon the event

of the son and daughter dying without leaving issue; in order

to give effect to these words, it is not necessary to imply an

estate tail in the son ; for coupling them with the estate in fee

before expressly devised to him, he would still take a fee deter-

minable on the contingency of himself and his sister dying with-

out leaving issue; the remainder over therefore would be a

contingent remainder, and as such would be destroyed by the

recovery. The devise over is of the reversion immediately upon
'

the happening of the event, which word reversion was held in

Bailis v. Gale [b) to pass the whole estate : but if the son and

daughter took estates tail it would only pass a future interest

liable to be defeated at any time by the act of the tenants in

tail. The devise over is after a dying without leaving issue,-

and there has been no case deciding that those words, even as

applied to freehold estate, extend to an indefinite failure of

{a) He referred to 6 Cruises Dig. tit. Devitct 181. as collecting tlie cases

on this subject.

(A) 2 r«. 48, 51.

issue

;
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issue : especially where such a construction, by giving an estate 1810.

tail to the first taker, would enable him immediately to defeat the ^

devises over, contrary to the intent of the testator. In Forth Ienisy,

V. Chnpmdn («), a dying without leaving issue was held to be »

confined in the case of a term to the time of the death: and aiainst

though a distinction was there taken between the devise of a Agar.

term and of a freehold; and in Walter v. Drew {b) a devise,

that if William the testator's eldest son die " and leave no issue

of his body," then the lands of inheritance should go to the

younger son, was held to give an estate tail by necessary impli-

cation to William., who was heir at law; yet that went upon the

ground that the testator's intent would otherwise be defeated

:

and in Farter v. Bradley (c). Lord Kenyon, upon a review of

ail the authorities, thought there was no ground for making a

distinction between the devise of freehold and chattel interests,

and that those words should be construed to mean a dying with-

out leaving issue at the time of the death ; thoujjh in that case

he also relied upon the additional words " leaving no issue

behi?idhim." It does not appear, however, how the words " be-

hind him,^* can carry the sense of the word leaving farther ; as

the word leave applied to the subject matter necessarily means

leave behitidy or leave siirviving ; for if the issue do not sur-

vive, the party dying cannot be said to leave issue ; at least in

cases where a different construction is not necessary to give

effect to the manifest intention of the testator, as in Walter v.

Drew. And this has since been acted upon in Moe v. Jeffery

(d): and Lord C. J. Wilmofs reasoning in delivering the

opinion of the Judges to the House of Lords in Kelly v. Faw- r 259 ]

ler (e), strongly supports the same conclusion upon the effect of

the word leaving. And here it will best effectuate the whole

intent of the will to confine the words to a dying without leav-

ing issue at the time of the death.

(«) 1 P. Wms. 663. {b) Com. Rep. 512.

(c) 3 Term Rep. 143.; but see Dahitry v. Daintry, 6 Term iifp. 3 1 4. and

what was said by La-wrence J. in JDoe v. Cooke, 7 East, 271.

(J) 7 Term Rep. 589.

{e) JVilmot's Rep. 298. See from p. 309. to 314. See, upon the same sub-

ject, but with varying application according to ehe apparent intent, Wood v.

Baron, i East, 250. Bigge V. Benslet/, \ Bro, Ch. Cas. 190. and Doe v.

Ellis, 9 East, 380-.

Richardson^
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1810. jR?V^flf;Y750/?, contra, was stepped by the Court,

Lord Ellenbouough C. J. We have heard a laborious

1 ENNY, and ingenious argument, which has endeavoured to cloud an
j^essee oi

intention as distinctly and plainly expressed as a testator could

^. * have done, and which, if not expressed in terms, is plainly to

Agar. ^^ inferred from the whole of the will. Nothing can be clear-

er than that Richard Agar was not intended to take any thing

until the issue oflhe testator's son and of his daughter were all

extinct: and then the question is, whether upon the words of

the will an estate tail can be raised in them. The words first

used would certainly carry a fee, " to John Agar and his

heirs fqr ever" &c. unless by the sul)se(iucnt words it appears

that he meant to give them a less estate : but it is not necessary

to cite cases, such as Porter y. Bradleyy to shew that such

words may receive a narrower construction, if by subsequent

words it manifestly appear that the testator so intended. Here
then the testator proceeds to annex a condition to the devise of

the nine closes to his son, that he should pay to his daughter till

she came of age 12/. a year; which is at the rate of 4 per cent,

upon the 800/. which he was to pay her when of age; and pro-

[[ 260 ] vides that in default of paj^ment she should enter into the nine

closes and enjoy them to her and her heirs for ever : and then

follow the material words, which shew an intention to narrow

into estates tail the estates in fee before given to the son and to

the daughter. "And in case my said son and daughter both
" happen to dicj without leaving any child or issue, &c. then
*' and in such case only I devise the reversion, &c. to my
" cousin Richard Agar" in fee. The estate therefore to Richard

Agar was only to commence after the extinction of the lines of

issue of his own son and daughter: and that intent can only be

effected by giving to the son and daughter successive estates tail.

And it is unnecessary to wander beyond the case in judgment

before us in search of the intent ofother testators in other cases,

when the intent of this testator speaks so plainly in the will in

question. The consequence is, that the son, being tenant in

tail, was entitled to suffer the recovery stated, which has barred

the remainder to Richard Agar.

Grose J. Though the word heirs prima facie carries the

fee, yet it has been long settled that it may be restrained by

other words shewing such an intent to mean heirs of the body .-

and
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TenNY,
Lessee of

Agar,
against

Agar.

and the words of the devise over, just mentioned by my Lord, 1810.

sheM^ that it was intended to be so restrained in this case : that

would give the son an estate tail, and then the recovery suffered

by him barred the remainder.

Le Blanc J. The plaintiff must make out that John Agar,

the son, took a fee, with an executory devise over in fee to

lid. Agar; for if John took an estate tail, or if the limitation

over were a contingent remainder, and not an executory devise, [^
26i ]

llichard was barred by the recovery suffered. Now, the estate

is first limited to John and his heirs for ever; and if the will

stopped there, he would of course take the fee: but after pro-

viding that in case of failure of payment by the son of the sums

mentioned to the daughter, she should enter and enjoy the nine

closes to her and her heirs for ever, the will proceeds—" and

in case my son and daughter both happen to die without leav-

ing any child or issue, &c. ;" then he devises the reversion and

inheritance to Richard in fee. Upon these words, the plaintiff's

counsel is driven to contend that the intention of the testator

was that the son should take such an estate, that supposing the

daughter to have lived and had issue, and the son to have died

without having any issue, he could have devised the estate away

from the daughter and her issue to a stranger, who would have

been entitled to hold so long as any issue of the daughter con-

tinued in beinfj. But to be driven to ar^ue for such a construc-
ts c

tion of the intention of the testator in this will, as necessary to

give the son a fee, shews that the testator did not intend to

give him a fee. On the contrary, his intent appears clearly to

have been that the estate should not go over till failure of issue

of his son and daughter; and that would give the son and daugh-

ter estates tail in succession. And it is a known rule of law in ,

the construction of wills, that if a devise over can take effect

as a remainder, it shall not be taken to be an executory devise.

There is no case where the words " die without leaving issue,"

simply have been adjudged to mean " without leaving issue at

the time of the death :^* in Porter v. Bradleij there were also the

words behind him.

Bayley J. The true construction of this will, and such

as will best answer the apparent intention of the testator, is

that John Agar, the son, should take an estate tail only, with

remainder in tail by implication to his sister, with remainder in

fee

C 262 ]
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1810.

Tenny,
Lessee of

Agar,
against

Agar.

[ 263 ]

fee to Richard Agar. That makes all the estates legal estates,

and the devises over estates in remainder ; and it is a settled rule

that no devise over shall be construed to be an executory devise,

which can take effect as a remainder. The testator first devises

his estate to his son and his heirs for ever; that would give him

a fee : but afterwards he gives it over upon a dying without

leaving issue of his son and daughter; and that will narrow the

former devise to an estate tail, unless it appeal*ed clearly to have

been the testator's intent to look to a dying without leaving ibsue

at the time of the son's death, and not to an indefinite failure of

issue: and to shew that, the word leaving is relied upon; but

it appears that the testator looked not merely to his son dying

without issue, but to his daughter also dying without issue, be-

fore the devise over was to take eifect ; which latter could only

be for the sake of benefitting his daughter and her issue; and the

only way in which that can be done is by giving her an estate

tail. It is argued, indeed, that he merely meant by that to ex-

tend the estate given to the son, so as to enable him to dispose

of it so long as any issue of his own or of his sister's continued

;

but that is not the natural way of accounting for the intro-

duction of those words. Suppose John Aga?; the son, had died

leaving issue, which issue had died immediately after: and then

the daughter had died without issue; yet, according to the plain-

tiff's construction, Richard Agar would take nothing, because

the event would not have happened, on which he contends that

the devise over was to take effect; and yet it is plain that the

testator meant the devise over to take effect in such an event.

Therefore, to effectuate his intention, the son and daughter must

take estates tail, with remainder over to Richard Agar. The
words dying without issue, or without leaving issue, are to a cer-

tain extent equivocal ; but they may be explained by other parts

of the will : and here there appears to be a clear intent to give

an estate tail to the son, Avith a remainder in tail to the daugh-

ter; and a remainder over in fee to Richard Agar.

Postea to the Defendants.

Amhurst
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• 1810.

AmHURST against SkYNNER. Tuesday,
May ]5t/i.

fN replevin, the defendant avowed the taking of growing An annuity

-*- crops as a distress for the arrears of an annuity of 50/. ^^^ ^^^ ^^^^

granted by the plaintiff to the defendant, by indenture dated mortgagor in

5th of Mmj 1 804, and issuing out of and charjjed upon the % '" Po^s^s-

/ .
*'. & I sion or lands,

lands mentioned in the declaration and other lands, for three on which it

lives still existing. The plaintiff pleaded, 1st, non est factum, was secured,

2dly, That the said indenture was made, and the annuity grant- annual value

ed after the act of the 17 Geo. 3. c. 26., for registering the than the in-

trants of life annuities, and that no memorial was inrolled
*^'"'-'^^ <^» the

... p T
... .

niortgage
within 20 days after the * execution ot the indenture, according and the an-

to the directions of that act. 3dly, Tiiat the plaintiff was not n^'ty, is

at the time of making the indenture, and of ti)e grant of the exception of
annuity seised in fee simple or in fee tail, in possession of the the sth sec-

premises on which the annuity was charged and secured, or ^^^^ 9^ ^'^^

*
1 r 1

•
1 c ^ .

annuity act,
any part thereor, which was or were oi equal or greater an- n g.s. c.^6

Jiual value than the annuity : and that no memorial of the in- «is a grant of

denture was inrolled according to the act. There v/as a fourth bvone"who
plea in substance the same as the third. Replication to the was seised in

second i)lea, that the plaintiff was at the,time of makino- the in- fi<^/"^^ple;
'

, ... . . and there-
denture and of the grant of the annuity seised in fee simple in fore no nie-

possession of the premises upon which the annuity was charged moiial of it

and secured, and which were then of greater annual value than
,-oi]^.j. ^j,^

tlie annuity. And the like replications to the 3d and 4th pleas, seisin in fee

Rejoinder to the replication to the second plea, that the plaintiff j
"-" '^-"^'^'^Pt-.,,..,. c \

• 1 • ^"' extending
was not seised in fee simple in possession ot the said premises, in parity of

Sic. in manner and form as alleged in that plea: on all which reason to

issues were joined ; and at the trial before Lord JLllenborougli
^^^d ^g l^ '^)/

C. J. in Kenty a verdict was found for the defendant on the non estates. And
though a

replication,

alleging that the grantor was at the time of the annuity granted seised infee simple in posses-

sion of the premises on which the .annuity was charged, would, abstracted from the sub-

ject matter, by the mere force of the words seised in fee simple be considered as alleging a

legal seisin ; yet, with reference to the subject-matter, and to the plea, to which it was an

answer, which alleged that the grant was made after the annuity act, and that no mcmoiial

of it was inrolled according to that act ; it shall be taken to mean such an estate as is deemed
to be a seisin in fee, within tlie construction of those words in the annuity act.

est [^*264 ]
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1810. est factum, and also on the other issues, subject to the opinion

of the Court on this case.
iVMHijRST

'j'jjp plaintiff long before the grant of the annuity in question
atratnst . , . . .

'

. .

Skynner. ^^^ seised in fee simple in possession of the premises on which

the annuity was secured, and on which the distress was taken

;

and being so seised, by indentures of lease and release of the

7th and 8th of Mai/ 1793, and of the 19th and 20th of Jan,

1796, between the plaintiff and W. WilJcins, conveyed the whole

of the premises to Wil/cins, his heirs and assigns, by way of

mortgage in fee, subject to a proviso for redemption thereof on

payment of the several sums of 6000/. and 5500/., with interest,

[ 265 ] at certain days therein mentioned long before the granting of

the annuity in question. By indentures of lease and release of

the 3d and 4th of March 1802, the release being of three parts,

between Wm. Cttsp, Wm. Randally and Thomas Wilders (the

executors and devisees in fee in trust of Wm. Wilkins then de-

ceased) of the first part; the plaintiff of the second part; and

Wm. Walter of the third part ; after reciting that Walter had

advanced 14,000/. to the plaintiff, out of which the plain-

tiff had paid 4240/. to Crisp, Randall, and Wilders, they,

Crisp, Randall, and Wilders, by the direction of the plaintiff,

and the plaintiff for himself, conveyed a part of the premises

to Walter, his heirs and assigns, by way of mortgage in fee,

subject to a proviso for redemption upon the transfer by the

plaintiff of 20,511/. lis. \\.d. 3 per cent. cons, on the 4th

of March 1803, to Walter, and payment of interest in the

mean time on the 14,000/. The mortgage deeds contained the

usual proviso for quiet enjoyment. No stock had been trans-

ferred pursuant to the proviso, and the principal sums due upon

the moitgages, together with a considerable portion of the in-

terest thereon, were unpaid at the time of the grant of the

annuity; and the legal estate in fee simple in the premises then

I was in Crisp, Randall, and Wilders, and in Walter, respective!}',

by virtue of their several moitgages, subject to the plaintiff's

equity of redemption as mortgagor in fee simple. On the 5th

oi Moij 1804, the plaintiff^ being entitled to such equity of re-

demption, granted the annuity in question by the deed stated in

the pleadings, but no meniorial thereof was enrolled pursuant

to the Stat. 17 G. 3. c. 26. Tiie lands on which the annuity

was secured were, at the time of the grant, of greater annual

value



IN THE Fiftieth Year of GEORGE III. Q65

value than the annuity and the interest payable on the above

mortgages ; and the * plaintiff, at the time of such grant, was in

the actual possession of a part of the premises of greater an-

nual value than the annuity. If the defendant were entitled

to recover, the verdict for him on all issues was to stand : if

not, a verdict was to be entered for the plaintiff on the two last

issues.

Barnewallf for the plaintiff, contended, first, that orte who
had mortgaged in fee before the grant of an annuity could not

be said to be seised m fee within the 8th clause of the annuity

act 17 G. 3, c. 26., which excepts out of the operation of the

act annuities secured on lands of equal or greater value where-

of the grantor was seised in fee simple or fee tail in possession

at the time of the grant. The term seised does not apply to

one who has a mere equitable estate ; the trustee of the legal

estate only is seised. In Halsey v. Hales {a), the father, who was

tenant for life, with the ultimate reversion in fee, joined with

his son, who had an intermediate remainder in tail, in making
an appointment (the power of doing which was reserved to them
by the deed to lead the uses of a prior recovery suffered) to the

grantee of an annuity for a term of 99 years, to secure an annuity

for their joint lives; which was held to be within the exception

in question: but there the father and son jointly had the entire

dominion over the whole fee. The parties thei'e, as Lord Ken-
yon observed, did not want the protection of the act : " they

had the control over the whole estate, and were not in the

situation ofpersons who are induced from the imbecility of their

title to grant an annuity to a disadvantage." But that is not
the situation of a mortgagor: he has not the control over his

whole estate, but is froquotitiy a necessitous man who wants
the protection of the act as much as any other. The evil meant
to be remedied was the secrecy of such transactions with persons
who, having incumbered properties or partial interests only to

dispose of, could not deal with annuitants ui)on equal terms

;

the Court, therefore, will construe the act so as to further the

remcd}', and enlarge the enacting clauses rather than the ex-

ception. A mortgagor holds possession of his estate at the

pleasure of the mortgagee, who may at any time enter and hold

1810.

Amhuiist
against

Skynner.

[ * 2.66 ] .

[ 267 ]

{a) 7 Term Rep. 194.
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Amhurst
against

Skynner.

[ 268 3

the estate; and during that time the annuity cannot be paid; a

risk of which the grantee may avail himself to demand higher

terms on account of the possible inconvenience and loss. The
excepting clause, in requiring that the grantor should be seised

in possession, must have intended such a possession as he was

entitled to hold against every other person : but a mortgagor^

though in possession in fact, has in law only a reversionary in-

terest. [Lord Ellenborough C. J. The words in possession

seem to have been there used in contradistinction to persons

seised in fee simple or fee tail zw reversion. This question was

decided by Lord T/mrloio, iri Shrap7icl v. Vernoyi (a)> who con-

sidered equitable estates to be within the excepting clause ; and,

I am not aware that that case has been since overruled: it seems

rather to have been confirmed by Lord Kenyan, in Halscy v.

Hales.'] He suggested that a case was now depending in Crtan-

cery, in which Shrapnel v. Vernon would be brought under

revision. Then, 2dly, the allegation in the pleadings that the

plaintiff" was, at the time ofgranting the annuity, seised infee, &c.

must be taken to mean that he was seised of the legal estate in

fee, &c.; whereas the proof is only of an equitable seisin, which

does not support the allegation : the true nature of his estate

ought to have been shewn.

Laisces contra. The two questions made resolve themselves

into one, whether an equitable seisin in fee be within the ex-

ception of the annuity act. The act doc? not say " legally

seised in fee," &c., nor does it use the commoii legal words,

descriptive of a fee, as seised z« his dcniesjie as offee, but merely
" seised infee" and the issue is in the same general vvorcls, and

not in technical terms. It does not say " granted out of the

lands," but " secured upon lands;" and no doubt this anjiuity is

secured upon the lands, a}iart from any question upon the an-

nuity act. It is secured in ecjuity. There is reason for fettering

equitable seisins in fee more than legal seisins. The largest

properties are often subject to slight charges, which puts the

legal estate out of the owner of the inheritance. The case of

Shrap7iel v. Vernon is expressly in point ; and that was recog-

nized in Halsey\. Hales, which was a mere power of appoint-

ment in the father and son, neither of whom had a legal seisin.

(«) ii Bro. Ch. CciS. 268.

Many
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Many annuities have been granted on the faith of these cleci- 1810.

sions.

Barnewall in reply said, that Halsey v. Hales went entirely AmhursT

on the ground that the father and son had a complete power over gj^yNNER.
the fee simple, and therefore the case did not come within the

reason of the enacting clauses : but this case is within the mis-

chief meant to be remedied by the act. The construction put

upon the act in Shrapnel v. Vernon^ as applied to the case of a

mortgagor in fee, has never been acted upon at law.

Lord Ellenborough C. J. Two points have been made; [ 269 ]

first, whether the grantor of this annuitv had such a seisin ofan

estate in fee at the time of the grant us is within the exception

in the last clause of the annuity act, so as to render it unneces-

sary to inrol a memorial of the annuity? He had before con-

veyed this estate by way of mortgage in fee subject to a proviso

for redemption, and the equity of redemption remained in him.

And the case of Shrapnel v. Vernon establishes that there is no
difference between legal and equitable estates in the construc-

tion of this clause of the act. ]f that case were well decided,

it makes an end of this question. Now, upon the only occasion

pointed out where it has been drawn under consideration, which

was before this Court in Halsey v. Hales, it seems to be af-

firmed by the judgment of Lord Kenyan. That, then, is an

authority sufficient to govern this case: and after so many years

have elapsed since, and when many other annuitants may have

flcted upon the faith of it, we ought to see very clearly that it

was a wrong construction of the act before we overturn it. But

it is now too late to reconsider the point on general reasoning,

as if it were res Integra. Lord Kenyan, in the latter case, con-

sidered the exception as j'eferring to persons having ready mar-
ketable estates to sell, over which they had the control, and that

equitable estates were equally saleable with legal estates of the

same description mentioned in the clause. And, though I can-

not but agree with Ld. Thirlotso, in Shrapnel v. Vernon, that it

would have been as well if the act had required annuities of all

descriptions to be inrolled, whatever was the nature of the

estates on which they were secured; yet this case falls within

the construction which has been put upon the excepting clause.

It is found that this estate was of an annual value more than [ 270 ]

sufficient to pay the annuity and the interest of the mortgage.

i' Then
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1810. Then with respect to the other objection, I agree with the

plaintiflTs counsel that when it is said in pleading that a party
URST

^jjg seised in fee, I should understand by that a legal seisin in

Skyna'er ^^^* ^^^^ ^^ *^^ obvious and proper sense of the words: but

when those words are introduced, as they are, in these pleadings

with reference to the inrolment of a memorial according to the

, directions of the annuity act, I think I must construe them,

secundum subjectam materiam, as connected with the act of

parliament to which they refer, and that those words must have

the same construction in the pleadings as they have in the an-

nuity act, where they also occur. There is, then, an allegation

of a seisin in fee, with reference to the obligation imposed by

the annuity act to inrol a memorial, pnd not of a seisin in fee

^. at common law. However, as it is suggested that the same

question upon the construction of the act is now depending in

a case in Chancery, should the propriety of the decisions in

Shrapnel v. Vernon, and Halsey v. Hales, be called in question

in that Court, so as to shake their authority, we shall have an

opportunity of re-considering our judgment in the course of the

term, by only giving judgment nisi at present.

Grose J. The true question raised by the pleadings is,

whether the grantor of this annuity were seised in fee simple in

possession within the meaning of the annuity act, at the time of

the grant? and considering what the object of the act was, and

the general words used, and the decisions which have put a

construction upon those words, I must consider it as an allega-

tion of a seisin in fee with reference to the meaning of those

[] ?71 ] words in the annuity act, which has been decided to include an

equitable seisin in fee. And not being prepared to overrule

those decisions, I must consider such a seisin to be sufficient to

take the case out of the act.

Le Blanc J. The first question is uix)n the allegation in

the pleadings. The second plea objects to the grant of the an-

nuity as not having been registered according to the directions

of the act: the replication is in answer to that, and alleges that

the grantor was seised in fee simple in possession of the pre-

mises at the time of the grant: and that brings it to the ques-

tion whether he were so seised within the meaning ofthe annuity

• act; and is the same as if the allegation had been that he was

po seised within the meaning ui' that act. Tiign the second

quoliou
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qiiesfioh arises, whether a party siesetl of an equitable estate In 1810.

fee be within the exception of the 8th clause? And that was

expressly decided in the affirmative by Lord Thurhw in Shrap- Amhurst

nel V. Vernon; and when it came under consideration again in j§kyn\er
this Court, in Halsey v. Hales^ Lord Kenyoji adopted that de-

cision, and held that a legal seisin in fee was not necessary to

bring the case within the exception. When, therefore, a con-

struction has been put upon a modern act of parliament, within

1 1 years after the passing of ity and persons have acted upon

the faith of it and when that decision has been recoiinized 10

years afterwards, we must now consider ourselves bound by it,

and that a party, who was seised of an equitable estate in fee at

the time of granting the annuity, was seised in fee within the

meaning of the annuity act.

Bayley J. At the time when the annuity act passed, it was

considered that persons having only life estates were under great [ 272 ]

disadvantage in going into the market to raise money by the

grant of annuities, and it was to benefit and protect persons of

that description that the act was passed ; and therefore an ex-

ce{>tion was made of persons who were seised of estates in fee

simple or fee tail in possession. Now as all persons having

such estates, whether in equity or at law, were considered to

have estates which they could carry to market, and dispose of

at a fair value, and that it was optional in them to raise money
by way of annuity, or otherwise, they were alike considered as

not within the reason of the law: and within a few years after

the act passed we find a decision by Lord Thurlow^ that an
equitable seisin in fee was sufficient to bring the case within the

exception. If that decision had been deemed wrong, an oppor-

tunity of rectifying it would probably soon have occurred ; but
on the contrary, in the only instance which can be found, where
that decision ever came in question, it was recognized and acted

upon in this Court : the question, therefore, must be considered

as decided.

Postea to the defendant [a).

{a) The same point was once before decided in this Court, in a case of
Cummirigv. Sir Wm. Twysderiy in M. 29 Geo. 3. Ershine had obtained a rule

calling on the plaintift" to shew cause why the judgment on the annuity bond

Vol. XII. . Q should
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against

Skynner.

18 10. should not be set aside for want of a memorial inrolled according to the an-

nuity act. The answer given was, that Sir Wm. Tivysden was tenant in tail

AmhURST ^ the time of the premises on which the annuity was secured, and therefore

within the exception of the act : but it appeared that his father before the

settlement on the defendant in tail had mortgaged the premises in fee, and

the settlement was made subject to that mortgage ; so that at the time of the

grant the defendant had only an equity of redemption, which it was con-

tended was not within tlie excepting clause. But this objection was overruled

by the Court ; and Lord Kenyan C. J. sjiid, he had no doubt that a person who
had a real equity of redemption sufficient to answer the annuity was aever

intended to come within tlie general piovisions of the act.

C 273 J

Friday.

May IQth.

The several

king's waiters

in the port of

London hold

separate

offices by
different pa-

tents ; and
though the

fees are in

the first in-

stance paid

by the mer-
cnant in one
entire sum
to a common
receiver for

all ; yet the

aliquot

shares of
each are se-

parate, and
each is en-

titled to call

for his share when in fact the sum so recived is capable of being divided. These shares are

now fixed by the stat. 38 Geo. 3. c. 86. at nineteen, and as the patentees die the emoluments

of each office are to be carried to a superannuation fund for the benefit of aged and disabled

officers of the customs, and are not to be applied to the benefit of the surviving patent king's

waiters, which before that act had been practised.

For

Hudson and seven Others against Mucklow.

nnHIS was an action for money had and received brought by
the plaintiffs to try their right to certain fees of ofJice, in

which they recovered a verdict for 214)5/. 19^. 3d. subject to the

opinion of the Court upon the following case

:

The plaintiffs are the surviving king's waiters in the port of

Liondon. The defendant is clerk of the rates in the port of

London^ and received the sum found by the verdict as ^//^ Icing's

ixiaitei's' fees. The origin of king's waiters cannot be traced,

but they have existed under that denomination certainly as early

as the reign of James I. The number, at the time of passing

the act of tonnage and poundage, 1 2 Car. 2. c. 4. was 1 8 ; after-

wards they were 19: how their number was increased is not

known. The order of the House of Commons annexed to and

established by st. 12 Car. 2. c. 4. mentions the king's waiters

and their fees in the following terms—To the king's majesty's

waiters in the port of London, being in number 18.,
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1

6

1

6

1 6

9

6

1

' s. d.

For every whole fee warrant for goods imported by free-

men of London -------
For every half fee warrant for ditto ditto

For every whole fee warrant for goods imported by

persons not sUch freemen - - - - -

For every half fee warrant for ditto ditto

For every alien's whole fee warrant for goods imported

For every half fee warrant for ditto - - - -

For every return on coast cocquets - ^ - -

For every foreign certificate, coastwise _ - -

The vacancies were filled up, as the patentees dropped off, by

fre^ patents granted from time to time, and the number kept up

to 19 down to the year 1785; since which time no patents have

been granted. Each person has a separate grant, by letters

patent, all in the form ; which is as follows :

—

" George the third, &c. Know ye that we of our special

** grace, certain knowledge, and mere motion, have constituted

*' and appointed, and by these presents do constitute and ap-

*' point, our well-beloved Robet't Smith Esq. to the office of

*' one ofour tsoaiters in the port of London, and in all and singu-

" lar the ports, places, and creeks thereto belonging or adjoin-

" ing, in the room and place of Samuel Clark Esq. deceased :

*' to have, hold, exercise, and enjoy the said office to him the

*' said Robert Smith, during our pleasure, together with all and
" singular the wages, fees, profits, perquisites, advantages, and
" emoluments whatsoever, to the said office or place in any man-
" ner belonging or relating, and i7i as ample maimer andform
** as the said Samuel Clark or any other person or persons

** lately exercised the said office hath or have had or received,

*' ot ought to have had or received by reason thereof. In
" witness," &c.

By warrant from the lords commissioners of the treasury, the

emoluments are a salary to each of 52/. paid by the public, and
the above mentioned fees, which are paid by the merchants.

These fees, ^whatever luas the existing number of patentees, were

receivedfrom the merchant entire, and till 1797 were always

divided monthly among the king's waiters for the time being;

that is, from the earliest times down to 1785, into 19 shares,

and in some cases of vacancy into 18, each taking one; and

Q 2 from

1810.
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1810. from that year until Sept. 1797 into 18. 17. 16. 15. or Ushares,
according* to the actual number of king's waiters. And the

JicDSON nioney found by the verdict, arising from such fees received by
agatnst

^^g defendant as is hereafter mentioned, is claimed by the pro-

r*2*'5 1
^^"^ plaintiffs, the surviving patentees, as received by the defen-

f^ant to their use, since t.hey were such survivors. The duties

pf the king's waiters have, for these last 60 years at least been

performed partly by deputies, one app(»inted by each patentee

;

the payment of which deputies was and is derived from other

sources : and partly by acting king's waiters, appointed by the

Treasury in the place of the deputies of those patentees whose

patents were prohibited to bo renewed by the stat. 38 Geo. 3.

f. 86. On the 4<th of August 1797, the commissioners of the

customs made thefoUowing board-minute :—"The clerk of rates

beipg reported by the bench officers to be the collector of the

fees payable to the respective patent king's waiters, he is to take

especial care that the fees received for the vacant offices of that

description are in future paid into the hands of the collector in-

wards, who is to be furnished by the clerk of the rates with a

list of the vacancies now existing in the office of the patent

king's waiters ; and such fees are to be paiil over by the collec-

tor inwards to the receiver- general, conformably to the directions

of the lords of the treasury. And the clerk of the rates is, in

case of future vacancies of patent king's waiter-s, imniediately

tp state the same to the board, to the end that the patent i'ce»

x^Sky in like manner be paid into the hands of the collector ivr

wards, and be by him paid over to the i eceivcr-generad" At

the nex^ monthly meeting of the patentees, 4th Sejjt. 1 797, the

then clerk of the rates and receiver of these fees communicatvd

^^lis minute to them. There were then five vacancies; and thjp

r QyQ T collector, instead of dividing the fees into fourteen par^s, and

paying one-fourteenth to each patentee, divided the fees into

nineteen parts, giving each patentee one-nineteenth, and retain-

ed the five-nineteenths in his own hands. The patentee received

each one-nineteenth, but under repeate^i declarations of their

non-acquiescence. Ulje present defendant has acted in the sai*xe

way sin^e be came into ofiige in 1799; dividing the fees by nine-

teen, giving one-nineteenth to each existing patentee, and retain-

ing the other money in liis hands, which is now, with the assent

of all parties, to be paid into the court of Exchequer; it being

claimed.
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claimed, on behalf of the superannuation fund, by his majesty's

attorney-general. The stat. 38 G. 3. c. S6. ss. 1, 2. 4. 10. 13.,

which received the royal assent 28th June 1798, the stat. 40.

G.S. c. 82., and 47 G. S. st. \. c. 5\. s. 9. bear materially on

the present question. On the 17th Nov. 1/97, Mr. Syms, the

then clerk of the rates .und receiver of these fees, paid that part

of the retained fees then in his hands to the collector inwards,

which he had not done before. The patentees remonstrated

against this, but he continued do so while he remained in

office and as long as he received the fees. The question was,

whether the plaintiffs were entitled to recover ? if they were,

the verdict was io stand; if not, a nonsuit was to be en-

tered.

Dampler, for the plniiitiffrf, contended that the office was one,

though executed by as many patentees as the king thought pro-

per to grant it to: and the fees were entire when paid by the

merchant, though afterwards divisible into shares according to

the existing number of the jjatcntees at different periods. The
shrievality of Middlesex is but one office, though executed by

two persons. As vacancies happened before the year 1785, the

proportions of the remaining patentees were increased till the

vacancies were filled up by fresh grants: and from that time till

1797j as vacancies happened which were not filled up, the pro-

portions of the remaining patentees continued to increase. Tlie

patents, under which the present possessors hold, grant to them

respectively to hold the office, together with all fees, advan-

tages, &c. to the same belonging, in as ample manner iindforin

as their predecessors : but if the jus accrescendi be taken from

tiieih, they cannot be said to hold the office with the same ad-

vantages as their predecessors. Such being the nature of this

office, the only question is, whether the rights of the existing

patentees were altered by the stat. 38 G. 3. c. 86. ? The first

section abolishes several offices in the customs, notincluding this.

The second section, which includes the kin^j's 19 waiters in the

port of London^ with other offices, being offices in part useful,

enacts that none of them sliall after the passing of the act be

granted to any person, except as after mentioned; that such of

them as were then vacant should be abolished, save as therein-

after provided; and that such as should thereafter become va-

cant

1810.
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1810. cant should be abolished, save as thereinafter mentioned. Sect.

3. provides that the officers before mentioned should notbe com-
rlUDSON pelled to any other attendance on the duty of their several offices

MucKLow. *^"""g the existing grants than heretofore. Sect. 4. enables the

commissioners of the customs, with the approbation of the

treasury, to provide proper persons to execute during pleasure

the duties of the vacant offices, and of such as shall become
vacant, which shall appear to them to be necessary and useful.

^ ^78 ] Sect. 13. reciting that a superannuation fund had been long

established under the commissioners of the customs, for the be-

nefit of aged and disabled officers, and that sums had been re-

ceived as fees of various offices during their vacancy, and that

it would promote the good of the service if such sums were

to be applied in augmentation of the said fund, enacts, that the

fees of offices so abolished and vacant as aforesaid shall be ap-

plied in augmentation of the fund as any four or more of the

commissioners shall direct. But this statute, he contended, left

the question untouched ; for so long as any one patentee was

alive, the office was neither abolished nor vacant, and therefore

the provisions of the act for appropriating the fees to the super-

annuation fund did not apply.

Taddy contra was stopped by the court.

Lord EllenBOROUGH C. J. It would be quite contrary to

the plain object of the act, which was to raise a superannuation

fund out of the vacant offices, and as they should become vacant,

to say that the increase of fees, upon vacancies happening in

the former number of 19 king's waiters, should be applied to

the benefit of the remaining patentees, instead of being carried

to that fund. There may be some little obscurity in the word-

ing of the act, but the meaning of it is obvious. The offices

were distinct, and were granted by distinct patents to each offit

cer, although tiiey had one common duty to perform. Tlie fees,

indeed, were paid in the first instance into the hands of a com-

. mon receiver, becauhe from the smallness of the sums they could

notbe divided amongst all ihe IQ officers; but the right of

each to his aliquot part was the same, and each was entitled to

r 27Q -J-
a division in fact, when the sums received were in fact capable

of being divided.

GiiosE. J. The patent itself speaks n^ost plainly that these

f were
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were separate offices ; for the king appoints "to the office of one

of our waiters in the port of London " and it would be a direct

violation of the declared intention of the legislature to hold that

the profits of the vacant offices shouLd not go to the superan-

nuation fund, but to the other remaining officers,

Le Blanc J. It is not necessary to consider what the office

of king's waiter in the port oi London was before the late act of

parliament ; for that act has distinctly considered these as se-

parate officers ; it separates the office if it were one before, and

it separates the emoluments if before they were entire. The
duties of the officers are also separated ; for it provides that they

shall not be compelled to any other attendance on the duty of

their several offices, during the continuance of the existing

grants, than they had before given : that was with a view to

the vacancies as they happened not being filled up ; but the

performance of the necessary duties was to be provided for in

another manner ; and as each office became vacant the emolu-

ments of it were to go to the superannuation fund.

Bayley J. The vacancies were directed not to be filled

up as they happened, for the benefit of the public, and not of

the remaining officers : and the meaning of the legislature was,

that as vacancies occurred they were to be considered, witk

respect to the emolunients, as if they had been filled up by

persons who Avere to recieve the emoluments in trust for the

public. I say for the benefit of the public; because, if the

fees were to be applied to the increase of the profits of the

other officers, the public would be deprived of these means
of providing for their superannuated officers, and would be

obliged to resort to other means for the same purpose.

Judgment of nonsuit entered.

iSia
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The King against The Justices of Staffordsh

It seems that

no society is

within the

intent and
meaning of
the Friendly

Society act

33 Geo. 3. c.

54. so as to

require the

justices in

sessions to

allow and
confirm their

rules, &c. in

the manner
therein pro-
vided for, if

it appear that

the general

objects of
such society

are not con-
fined to the

charitable

relief and
maintenance
of its old,

sick, and
infirm mem-
bers, their

widows and
children.

[*281 ]

IRE.

f^LiIFTORD applied for a mandamus to the defendants to

annul and make void all such rules, orders, and regulations,

hereafter mentioned, as should be repugnant to the act of the

^'i Geo. 3. c. 54-. for the encouragement and relief of friendly

societies, and to allow and confirm all such of the said rules, &c.

$s should be conformable to the true intent and meaning of the

said act. This was moved upon an affidavit stating, that at the

October sessions 1809 the rides and regulations hereafter m«i-

tioned of a certain society therein described, called by the name
of "the Benevolent Society of Roman Catholic Secular Clergy
" Priests, established for their mutual relief and assistance in

" sickness, infirmity, old age, and so forth, incapacitating them
" to attend to the duties of their state of life," were exhibited to

the said justices in sessions and subjected to their review, in

order that the same might be signed by, and a duplicate thereof

on parchment deposited with and filed by the clerk of the peace

at such sessions. That the justices adjourned the consideration

of the matter to the next sessions, when application was again

made to them to allow and confirm the said rules * and regula-

tions, or such of them as were conformable to the statute made

in that behalf, and were not otherwise contrary to law ; in order

that the same might be then signed, deposited, and filed as

aforesaid ; but the majority of the justices rejected the appli-

cation altogether.

The rules referred to were, inter alia, 1st, That the society

shall consist only of Roman Catholic secular clergy priests, who

reside within the counties of Stafford^ Salop, Deihi/, Worcester,

Warwick, and Oxford. 2d, That all Roman Catholic secular

clergy priests now officiating with the full powers of their order

in any of those counties are, and all such persons as shall be

received by the existing superior Roman Catholic clergymen to

officiate in like manner, in any of the said counties, may become

members on application to the society, and by contributing to

the common stock not less than 5 guineas on admission. The

3d and 4th regulated the appointment of officers among ihem-

4 selves
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selves for managing the affairs of the society. The 5th and 6th 18 10.

regulated the management of their funds by an administrator

and his assistants. And by the 7th, the administrator was pro-

hibited from making payment to any of the members without

the consent of the general meeting, or of the existing superior

lloman Cathohc clergyman of the above counties. By the 8th

it was provided that tlie said superior, being a Roman Catholic

secular clergyman, should, during his life, have a tenth of the

yearly income of the society, if he required it. The 9th, 10th,

and 1 1th, respected the management of the funds and accounts.

And by the 12th, any member of this society incapacitated from

attending to the duties of his state of life by infirmity, sicknetss,

old age, and so forth, was entitled to receive during such in- [ 282 ]

capacity such sum as should be voted to him by a majority of

the members present at a general meeting, for his comfortable

and decent support; but if there appeared cause, from mis-

conduct or other reason, to the members present, they might

refuse relief; provided that the existing superior and a majority

of the members present agreed in such their vote: and the

members so voting should not be liable to account for their

vote or motion to any but to God. By the 1 3th, the society

and fund were to continue so long as any twelve members were

so disposed; and if any member proposed a dissolution of the

society or a division of the fund, he was to be expelled.

The Court afterwards, upon hearing counsel, discharged the

rule in this term. I was not present at the time ; but I under-

stood that the Court were of opinion that the case was not

within the meaning of the act of parliament; the object of the

society not being confined to the charitable relief and main-

tenance of iti? old, sick, and infirm members.

Brown
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Friday^

May 18th.
^ROWN and Irish against Vigne.

A ship was
insured from
London to

any port or

ports in the

river Plate

until her ar-

rival at her

last port of
discharge in

that river

;

and the mas-
ter intending

to discharge

her cargo at

npHIS was an action upon a policy of insurance brought to

recover against an underwriter a salvage loss of 24/. 3s. 1(h

per cent. : and at the trial before Lord Ellenhorough C. J. at

Guildhall^ a verdict was found for the plaintiffs, subject to the

opinion of the Court upon this case.

The ship Ann, valued at 1500/. was insured at and from

London to any 'port or ports in the river Plate, with 'or without

letters of marque, uniil her arrival at her last port of discharge

in the river Plate. The plaintiffs were owners of the ship Ann^

of which the plaintiff Irish was master, which in Nov. 1806

sailed from the port o^London upon the voyage insured, and, on

vial&ed Ma"^ the 13th of Feb. 1807> arrived in the river Plate, and was on

donadojhut that day spoken to by his majesty's ship the Unicorn, the cap-

tain of which informed the master of the Ann, that Buenos

Ayres had been retaken from the British and was then in pos-

session of the Spaniards. In consequence of this information

the master of the Ann put into the port of Monte Video, which

was then in possession of the British. On the 20th oi Feb. the

An7i was removed to the place of delivery and there moored in

safety: and on the 21st, part of the cargo, consisting of iron,

spirits, and porter, was discharged; and between that day and

the 6th of March following other parts of the carg© were land-

ed ; and on the latter day, while she was so moored, the Harriet

inff a'nart'^and
transport, in a gale of wind, * drove athwart the hause of the

not finding Ann, and on the 8th of the same month the Ocean transport

also, in a gale of wind, ran foul of the Ann; by which accidents

she sustained damage. The captain afterwards discharged the

remainder of the cargo ; and having done so, a survey was held

upon the Ann, in consequence of which the ship and materials

his original

intention of going to Buenos Ayres, if it should afterwards be practicable; but while he
was still discharging part of his cargo at Monte F'nlco a loss happened by a peril of the sea

:

held that as Buenos Ayres, to which other port only in the Plate he had contemplated to

go, was at the time of his arrival in the Plate (and in fact continued up to the time of the

Joss) in the hands of the enemy, so that he could not legally go there, Monte Fideo must be

taken to be the ship's last port of discharge, and that on her arrival there the policy was
discharged.

[*284' ] • were

hearing that

Buenos Ayres
was then in

the hands of
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Monte Video

widi intent to

make a com-
plete dis-

charge there

if the market
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able ; but af-

ter discharg

the market
there so fa-

vourable at

he expected,

he had not

abandoned
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were afterwards sold, and a loss sustained by the plaintiffs; 1810.

which, if they were entitled to recover, was agreed to be 24/.

35. 2d. per cent upon the defendant's subscription. When the

Ann sailed from England the captain intended to proceed to

Buenos Ayres. When he afterwards put into Monte Video, he

intended, provided he could find a favourable market there, to

dispose of his cargo at that place, and to finish the voyage; but,

not finding so favourable a market aX Monte Video as he expected,

he had not at the time of the loss abandoned his intention of

proceeding to Buenos Ayres, provided it should afterwards be

practicable. Buenos Ayres was recaptured by the Spaniards in

Aug. 1806, and has from that time to the present remained in

their possession. The British armament under the command

of General Whitelock saile.d from Monte Video in June 1807 for

the purpose of attacking Buenos Ayres, but the attack failed.

Open war was waged between his majesty and the king of

Spain, from 1805 till Aug. 1808. The question was, whether

the voyage insured under the above facts were or were not ter-

minated at the time of the accident which occasioned the loss?

Bichardson, for the plaintiffs, contended, that as the master

had not abandoned his original intention to proceed to Buenos

Ayres, the voyage outwards was not ended, and the underwriters

were still upon the policy, which was from port to port until [ ^^o ]

the ship's arrival at her last port of discharge in the river Plate.

[JLord Ellenborough C.J. Does not the last port of discharge

mean the last practicable port? The master could not have

gone into Buenos Ayres which was then an enemy's port; and

was he at liberty to protract the voyage for that purpose till

peace was restored? you would read the policy as if it were,

until her arrival at her V)ished-for port. Bayley J. Must not

any port or ports be understood to be confined to friendly

ports?] While there is a possibility of the obstruction being

removed within a reasonable time, the risk of the underwriters

continues. The case which comes nearest to the present is

Blackenhagen v. The London Assurance Company {a). There
the ship, being bound under convoy from London to Reval, on
the oth of Nov. learnt in the course of her voyage that an em-
bargo was laid on all British ships in the ports o^ Russia, in

(«) 1 Campb. N. P. Cas. 454, 5G4.

con-
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1810. consequence of which the convoy with the fleet put back first

into Copenhagen roads and then off Gottenburgh ; waiting, as it

seems, to see if the embargo would be taken off; and on the

30th of Nov. the convoy and fleet sailed for England^ and was

last seen on the 3d of Dec. in a heavy gale of wind. Ld. Ellen*

borough C. J. nonsuited the plaintiff in the first action on the

policy; considering the returning to England as an abandon-

ment of the voyage. Then another action was brought in C. B.,

in which the jury, to whom the question of abandonment was

left by the Lord Chief Justice of C. B. found a verdict for the

plaintiff; which that Court afterwards set aside : but, on the

second trial, the jury having found the fact that the voyage was

not abandoned, the Court of C. D. refused to set aside the ver-

[ 286 ] diet. But even upon the first trial before Lord Ellenhoi'ough,

his Lordship said that if the ship, being unable to get to Reval,

had lingered in that quarter, or had necessarily returned with an

intention of ultimately completing the original voyage, a ques-

tion of nicety would have arisen («). [Lord Ellenburough C. J.

There may be causes for a ship putting back for a time, without

any intention of abandoning her voyage; as the approach of an

enemy, or a temporary embargo; or as in a case which occurred

before Lord Kenyan^ where a ship, bound to a port in tlie

Baltic.^ found it on her approach blocked up by ice; on which

she put back, but afterwards on a thaw sailed again ; and Lord
Kenyan held that she was still under the policy \h). But here

tlie port of destination was in a state of open hostility at the

time; which cannot be considered as a mere temporary ob-

struction.] The voyage here insured was a coasting voyage from

{a) According to the report of the same case by Mr. Park^ p. 226. of the

6th edit. Lord Ellenborough C. J. said that " though a ship from nercssitif

might be allowed to take a circuitous course, yet the ultimate point of des-

tination must ever be the same. That such a necessity might perhaps even
justify a return to England if it could be proved satisfactorily that it was the

intention of the parties to seize the first favourable opportunity of returning

to Reval."

{b) If this be the same case, mentioned by his Lordship on the trial

oi BLickenhagen v. The London Assiira>:cc Company y as is mentioned in Mr.
Campbell's Report, p. 455., it appears that the ship, when prevented from
reaching her destined port by the ice, " took shelter for the winter in a

place as near to it as she could safely go, and prosecuted hex voyage tlie

ensuing season.'*

port
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port to port in the river Plate: and therefore greater delay in

the voyage was contemplated than had actually occurred before

the loss took place: and tlie underwriters wish to avail them-

selves of the intention of the master to go to Buenos Ai/res, in

order to put an end to the voyage, by the event which had hap-

pened tliere, before the master himself iiad contemplated to put

an end to it. Would the capture of the destined port by an

enemy while the ship is proceeding on her voyage put an end

to it and discharge the underwriters? [^Le Blanc and Bayley^

Justices, agreed that it would not, until the event were known
to the ship.] It has indeed been considered that after the

port of destination has been shut, by order of the enemy,

against ships of tl>e nation to which the assured belong, he can-

not abandon and recover as for a total loss (a).

CajT contra was stopped by the Court.

Lord Ellenborough C. J. The policy is upon the ship

until her arrival at her last port of discharge in the river

Plate : there are three known ports in the river Plate; Maldo-

nado, Monte Video, and Buenos Ayres; and we may suppose

the insurance to have been to these ports by name until her ar-

rival at the last of them. Now the ship had passed by Maldo-

nado, and had arrived at Monte Video, and she could not legally

go to Buenos Ayres which was then in the hands of an enemy.

If then tlie voyage di<l not end at Monie Video, a&the last pmt
of discharge, as soon as it was ascertained that she could not

proceetl to Buen&s Ayres, when was it to end? It would never

end till a peace was restoretl which woukl enable the ship to

proceed to Buenos Ayres, if the master thought proper to wait

for timt event.

Grose J. agreed.

Le Blang J. The Court must look in this case to the time

when the vessel arriv€<l in the river Plate; and then the master

being informed that Buenos Ayres was in the hands of the

enemy, and that she conld not go there as he had intended, put

into the port of Monie Video, and began to discharge her cargo

there: and he never coivtcmplated going to any other port than

these two : Mon4e Video, tlterefore, nuist be cotrsidered as her

last port of discharge.

1810.
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(a) Vide Hadkiason v. Roblnscn, 3 Bci. Iff Full. 388.

Bayley
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, Bayley J. It is said that the insurance was to any port or

ports in the river Plate; but that must be understood to any

fiiendly port. Now, after having passed Maldonado and gone

to Monte Video, there was no other friendly port in the river

Plate to which the ship could have gone.

Postea to the Defendant.

Friday^

May 18th.
Doe, on the several Demises of William, Eli*

ZABETH, and John, Usher, against Samuel Jes-

SEP»

Under a de-

vise to A. (a

natural son)

then under
age, and the

heirs of his

body ; and
*' ifhe die

before 21,

and without

issue," then

over to other

relations, and
ultimately to

the testator's

own right

heirs; held

that A. hav-

ing attained

21, the limi-

tations over

did not take

effect; as, by
the natural

senste of the

word " <i«</,"

they were

IN ejectment to recover possession of a freehold estate at

Prentford in the parish of Ealing in Middlesex, the plaintiff

declared on the joint demises ofthe three lessors of the plaintiff,

and also on their separate demises, which were laid on the 1st

oi Jan. 1810. A verdict was found at the sittings for the de-

fendant, subject to the opinion of the Court upon the following

case

:

-»

John Jessep, being seised in fee of the premises in question,

by his will dated 20th of April 1779, devised all his freehold

and copyhold messuages, lands, &c. in the parish of Ealing (the

copyhold being surrendered to the useofhis * will) untOiS. Clarke,

Wm. Usher, and D. Goldwin, their heirs and assigns, " in trust

" to and for my natural son, John Jessep, an infant of the age
" of 15 years, whom I had by Mary Clarke, and the heirs of

" his body lawfully issuing for ever. And my will further is,

" that if the said John Jessep shall happen to die before he
" attains his age of 21 years, a7id without issue lawfully to be

" begotten, then 1 devise all the aforesaid freehold and copy-

" hold messuages, lands, &c. unto the said iS. C, W. U., and

made to

depend upon the happening of both events,

issue.

And this constniction was not varied by a codicil made after the son attained 21,

which the testator confirmed evQTY part of his will sofar as his affairs were consistent.

[*289 I " -D. G.,

i.e. Ihe son's dying before 21, and without

by
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*' D. G., and their heirs and assigns, upon further trust, and 1810.

" for the uses hereinafter mentioned, viz. that they my said

" trustees shall and do permit and suffer my father John Jessep Doe,

" and the said Mari/ Clarke to receive the rents, issues and pro- TJoher
" fits of all my aforesaid messuages, &c. and premises, equally against

*' to be divided between them, share and share alike, for and Jessep.

" during the terra of their natural lives and the life of the long-

" est liver of them : and that, upon the death of either of them^

" the share of him or her so dying my will is shall go and be

" received by the survivor during his or her life : and that from

" and immediately after the decease of my said father and the

" said Mary Clarke^ then upon further trust to and for the use

" and behoof of William Usher^ Elizabeth Usher, and Johri

" Usher, the children of the aforesaid Wm. Usher and Eliza-

" beth his wife, equally to be divided between them or amongst

" them, if more than one, share and share alike, as tenants in

** common and not as joint tenants, and the heirs of their re-

*' spective bodies issuing ; and in case any of them shall happen
*' to die without issue, then as to the part or share, parts or

" shai'es of such child or children so dyings or whose issue

" shall fail, to the use of the survivors or survivor, and others

*' and other of them, and the heirs of their respective bodies : [ 290 ]
" and if there shall be failure of issue of all the said children

" but one, or if there shall be but one child, then to the use of

" such remaining or only child, and the heirs of his or her body
" issuing; and,Jbr default of such issue, to the use and behoof
** of my own right heirs for ever." The will then proceeded to

dispose of the testator's personal property, and amongst other

things contained a bequest of the dividends of 1000/. stock to

Mary Clarke for life ; and after her decease, the principal to

be paid or transferred to the said John Jessep at his age of 21

years; with a gift over to the lessors of the plaintiff, if he

should not attain 21, to be transferred to them also at 21 : and,

after some other legacies, the residue of the personal estate was

bequeathed to the said John Jessep ; and if lie should happen

to die before he attained his age of 2 1 years, to Elizabeth Usher,

the mother of the lessors of the plaintiff: and the trustees were

appointed executors. The devisor by a codicil, dated 26tli Nov.

1786, devised certain copyhold estates purchased since making

the will, to Mary Clarke for life; remainder to the said John

Jessep
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Jessep in fee ; and appointed him execotor, instead of the per-

sons named in the will : and concluded thus :—" I do hereby by
" this my codicil confirm evei'y other part and parts of my said

" will, so far as my affairs are consistent ; I do desire that

" this my codicil may be added to my sard will." The will

and codicil were respectively executed so as to j>ass real estates

:

aud at the time of the execution of the codicil John Jessep,

the natural son of the devisor, and the devisee named in his

will, had attained his age of 21 years. The devisor died,

leaving bis natural son John Jessep, his father John Jessep,

and Mary Clarke, him surviving. John Jessep the lather,

jwid Mary CtajJce, both died before John Jessep tlie natural

son" and devisee, w1m> died in 1807> without issue, havi?rg

attained 21 before the making of the codicil, and without having

swfifered a recovery of th* freehold property devised by the will.

Tli« lessors of the plaintiff are the devisees in remainder named
in the will : and the defendant is the heir at law of the devisor

;

and upon the death of the natural son enlered into and is now
possessed of the premise". If the plaintiff were not entitled

to recover, the verdict was to stand : but if he were, the pre-

sent verdict was to be set aside, and a verdict entered for the

plaintiff.

Gaselee for the plaintiff, stated the princppwf question to bo,

wliether upon the construction of the will, the limitation to the

lessors of the plaintiff was to take effect upon the death of the

testator's natural son without issue at any time, or only in the

event of his death ander the age of 2 1 ? and he contended for the

former. But if that were agamst him, supiK>sing the case had

stood alone upon the will
;
yet as the codicil was made after

the son^ had attained 21, in which the testator confirmed the will

s& far as his affairs 'were consistent; that is, so far as the cir-

cumstanees which had since occurred were consistent with the

provisions of the will ; he contended that the testator must have

intended that lite devise over to the lessors of the plaintiff

should take effect, if the son died at any time without issue.

The Courts have in many cases read and as or, and or as afid,

accordinir as the one or other construction would best effectuate

the intention of the testator. [Lord Ellenborough C. J. I

should suppose the natural intention of the testator was, that if

the son attained 21, he should have the power of disposing of

the
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ihe estate: and that if he died before 21, leaving issue, the issue 1810.

should take. Le Blanc J. The construction contended for

on the part of the plaintiif would be against all the cases where

the Court have read m- as and in order to avoid the estate going

over from the issue, in case the first taker died before 21, leaving

issue.] Admitting that tl^e plaintiff's construction would have

that effect; yet, as Lord Holt said, in Helliard v. Jennings (a),

it may have been the intention of the testator to restrain the

marriage of his son before he was of age. At any rate, the case

of ISrownsxvord v. Edwards (b), is directly in point* That was

a devise to trustees and their heirs to receive the rents Until Johti

Brovonsisoord should attain 21 : and if he should live to attain 21,

or have issue, then to him and the heirs of his body : but if

he should die before 21, and without issue, then the devise was

in like manner to Sarah Broiimsword, an infant; with devises

over to other collateral branches of the testator's family; and
for want of such issue to his own right heirs. John and Sarah

were the testator's children by a second wife, the sister of his

first: John attained 21, and afterwards died without issue:

and Lord Hardwicke construed the word a7id as orf and decreed

that the remainder should take effect. But if this were other-^

wise, upon the construction of the will alone, and the remain-

der over was only to take effect in case the son both died before ' .

21, and without issue; yet the reasonable construction of the

codicil, which confirms the will asfar as his affairs {i. e. events)

imere consistent mth it, being made after one of the events was

gone by, must be to coinfirm the remainder over upon the hap-

pening of the other event.

Lord Ellenborough C.J. The cases certainly run very [293]
near; the only distinction seems to be that the limitation over

in Brownsword v. Edwards was in favour of a daughter, who,

without such a construction as was there put on the word and^

would have been left without any provision : and here the limi-

tation over is to other relatives. But is there not a rule ofcom-

mon sense as strong as any case can be, that words in a will are

to be construed according to their natural sense, unless some

obvious inconvenience or incongruity would result from so con-

struing them. Now, here, the testator has used the copulative

word and, and has devised his estate over in case his son died be-

(«) 1 Ld. Ray. 506., but See S.C 1 Freem, 509. {b) 2 Ves. 243.

Vol. XIL R fore
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1810. fore 21, and without issue; that is, ifboth those events happened i

why then should we read and as or^ and give the estate ovei*

upon the happening of one only of the events, when no incon-

venience will ensue by construing the word used in its natural

sense? Then, as to the codicil, the testator confit-med his will

so far as his affairs were consistent 'with it ; that is, so far as

his affairs remained in the same state as when he made his will:

but the affairs were altered, in the mean time, in this respect; for

the son had attained 21, and therefore one of the events coUld

no longer take place, upon the happening of which the limita-

tion over was to take effect: the codicil, therefore, does not

apply to that part of the will.

Grose J. agreed.

Le Blanc J. This is so far distinguishable from Brovofi-

s'Word V. EdxvardSf that there the word arid was construed or,

to prevent the working of an injury to the issue : here and is re-

quired to be construed or, in order to work the very injury, 16

£ 294 ] avoid which, in other cases, the Courts have construed or to be

and. Then reading it ih the natural sense of the word, the soii

having attained 21, the limitation over, which was only to take

effect if he died before 21, and without issue, was defeated.

Bavley J. If the son had died under 21, leaving issue,

the construction contended for by the plaintiff's counsel would

have left the testator intestate as to such issue, which was clearly

against his intention.

Postca to the Defendant.

FrUat/,

May ISth.

ChampnEys against Ham Lin*

The Stat. 48

G. 3. c. H9.
sched. 2.,

requiring an

office copy
of the decla.

J^EADER obtained a rule on the plaintiff to shew cause

why the defendant should not be discharged out of cus-

tody for an irregularity in the proceeding against him, in regard

to the stamps; and notice of it was directed by the Court to be

ration to be written in the usual and accustomed manner, on which the duty of 4d. per sheet

is imposed ; and it not having been the practice to write such copies on both sides of the

stamped sheet ofpaper; held that an office copy so written and delivered to a prisoner was
irregular, and entitled him to be discharged out of custody.

given
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given to the solicitor of the stamp office. The defendant was 1810.

in custody, and the copy of the declaration delivered to him
was upon two four-penny stamped sheets, which, taken togetlier, Champneys

did not contain a greater number of words than would have Hamlin.
been covered by the two stamps; but on the hack of one of the

stamped sheets, the front of which had been used for the com-
mon money counts, was written a count on apromissory note,

which, altogether, made a greater number of words on that sheet

than the single stamp would cover, if the stamp were reckoned

according to the number of words allowed in other cases. And
this was now insisted upon as an objection by the Attorney-

General^ on behalf of the stamp office, who referred to the

Stat. 48 Geo. 3. c. 149- schedule, part ^., which first states that

the duties on law proceedings are to be paidj^r and in respect [ ^95 ]

of evejy sheet of paper, &c., upon which the several matters

therein charged shall be respectively written or printed; except

where the duties are imposed according to the number of words

therein contained, or are expr,essly charged in any other manner.

And that all the instruments, matters, and things, therein

charged with a duty in I'espect of every sheet, &c. shall respec-

tively be written in such and the same manner and form as the

like instruments, matters, or things, have been heretofore accus-

tomed to be, or are now usually "written or printed. Then follows

the alphabetical list of the different articles required to be

stamped, with the value of the stamp: amongst others, *' De-
*' claration in any court of law, 4r/."—" Copy (/. e. office

" copy) of any declaration, plea. See, or other pleading what-
" soever, in any court of law, 4tZ." And he now produced an

affidavit, negativing that this office copy of the declaration was

written in the usual and accustomed manner ; and stating, that it

was the first known instance of such a copy written upon both

sides of the paper. He observed, that if this mode of using a

stamped sheet were permitted, it would also cover words written

across the original lines and in every direction upon the paper.

That the stamp being imposed upon each separate sheet, it was

no answer to the objection that one of the sheets was overload-

ed with words written in an unusual manner, to shew that the

rest of the declaration was written upon another stamped sheet,

which might have contained a greater number of words. '

And of this opinion was the Court (after hearing FarJc

11 2 against
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against the rule). They said, that if the copy of the dcclaratioif

were not written upon the stamped sheet in tlie usual and ac-'

customed manner practised before the making of the act, the

party did not bring himself within the provision referred to

;

and the defendant was entitled to be discharged out of custody

for the non-delivery to him of a proper copy of the declaration

in due time.-

Rule absolute.

May 2'2d.

As the king
cannot licence

the importa-

tion of
enemy's pro-

perty, the

produce of a
forei^ coun-
try, into this

realm in neu-

tral vessels,

contrary to

the naviga-

tion laws, a
licence in

fact granted

for such pur-

{)Ose will not
egalize an
insurance

upon the

property so

imported.

And if a po-
licy be made
upon the

supposed
efficacy of

such a licence, for the purpose of covering the importation of British as well as enemy's
property in that manner, (the former of which is legalized by the stat. 43 G. 3- c. ] 53. s. 15,

16. and 45 G. 3. c. 84.,) the underwriters cannot at any rate recover the premiums for more
than the amount of the British interest insured; the assured not resisting their claim to that,

extenu

premiums;

Shiffner against Gordon and Murphy.

npHIS action was brought to recover 328/. Gs. Wd. as the
*- balance due to the plaintiff from the defendants for pre-

miums of insurance upon certain policies on goods, which he

had underwritten for them. The declaration contained a count

for money due for premiums, and also the usual money counts

;

and at the trial before luord Ellenborough C. J. at Guildhall^

a verdict was found for the plaintiff for 328/. 6s. lie/., subject

to the opinion of the Court upon the following case

:

The plaintiff being an underwriter, and the defendants ex-

tensively engaged in the Spanish trade, between the latter end

of 1804 and the middle of 1807, the plaintiff underwrote

many policies effected by the defendants, the account of all,

which was settled in October 1807, when the plaintiff paid to

the defendants a balance of QQl. Os. lOd. Other policies were

afterwards underwritten by the plaintiff for the defendants in

1807 and 1808, and on a balance of the accounts there remain-

ed due to the plaintiff 328/. 6s. lid., for which this action was

brought. This balance consisted of the following sums, viz.

93/. 4s. 2d. undisputed premiums, and 235/. 2s. 9d. disputed
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5th Ausust 1807. Shiffner

- 2d October 1807.

12th Nov. 1807^

18th Nov. 1807.

1 6th Jan. 1808.

17th 2^ou. 1807.

against

Gordon
and Another.

I 297 ]

premiums; the latter sum being upon the seven following poll- 18 10.

^ies, viz.:

Ship Liberty, from Cadiz to Ve)-a Cruz,

Herald, Vera Cruz to London, to

touch at the Havannah, -

Neutrality, Vera Cruz to Great

Britain, witli liberty to touch at

the Havannah, - - - - - -

Monticello, Cadiz to South America,

Jupiter, Cadiz to Vera Cruz, - - -

Conception, Cadiz to Vera Cruz,

Statira, Vera Cruz to England, with

liberty to touch at the Havan-
nah, --_--->-- 6th Jan. 1808.

All the above seven ships were neutral, being either Americans

OY Danes ; and Spain and England were at war when the se-

veral voyages insured commenced and ended. The cargoes on

board the said ships belonged partly to the defendants, and
partly to their correspondents resident in Old and Nexv Spain ^

the object of the voyages being to bring dollars, indigo, and
other produce of Spanish South America, to England ^ and
such produce was brought accordingly. At the times when the

plaintiff subscribed these policies, it was represented to him by

the defendants' agents, who effected the insurances on their ac-

count, that his majesty's licences had been granted for the said

ships upon the voyages then about to be insured, and that such

licences would cover hostile as well as British property : and,

upon the faith of such representation, the policies were under-

written ; and, in fact, his majesty's licences for all the seven

ships had been procured. The policies were in the common
form, and did not contain any warranty for licences. The se-

veral licences were in this form: " George the Third, &,c. To
all commanders of our ships of war, &c.—Whereas, we were

graciously pleased, by our royal licence, dated the 6th of Jime

last, to permit Messrs. Gordon and Murphy, Messrs. Bead,

Jrvin and company, and other British merchants, or their

agents, or bearers of their bills of lading, on board one neutral

vessel, the name of which they are unable to set forth, to ex-

port and convey from any port or ports of Spain, or from any

of the Canary Isla?ids, directly or circuitously, to some Spa7iisk

port

[ 298 ]
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1810. port in South America^ a cargo consisting of manufactured

goods, with an assortment of quicksilver, paper, and cards of
feHiFFNER Spanish manufacture, wines, brandies, and all other innocent

Gordon articles, as might be specified in their bills of lading; and, in

and Another, return for the said goods so to be exported, to convey and im-

port, by the said vessel, from any of the Spanish ports in South

America^ directly or circuitously, to any of our colonies, islands,

or plantations in the West Indies^ or in Europe^ or to any port

of our United Kingdom, such quantity of the produce of the

Spanish colonies and bullion, as might be specified in their bills

of lading, and being their property^ or that of other British sub-

jects, or the property of the subjects of arty state at present in

. amity loith us, and not being the property of our enemies; and

that the said vessel should proceed on her intended voyage with-

out molestation by any of our ships of war or privateers, either

on account of the existing war, or of any other hostilities which

might hereafter take place: and whereas it hath been represent-

ed to us, that the Danish ship Neutrality^ Hahor Eliesen, mas-

ter, took the benefit of our said licence on a voyage from Barce-

lona to Vera Cruz and the Havannah, and to return to a port

of our United Kingdom, and that the said voyage and adven-

ture was undertaken after a communication with the lords com-

missioners of our treasury, and for the purpose of procuring a

quantity of dollars, which were, and still are, necessary to our

public service; and in the course of such communication, it

was fully understood that the cargo to be sent or brought back

[ 299 ] on board such vessel might be in part, or in the whole, Spafiish

property; and whereas, by the terms of the said licence, it has

been required that the said cargo shall be British or neutral

property: We, taking into our consideration the premises, and

the urgency of the public service in this behalf, are graciously

pleased to grant our royal licence and protection for the said

cargo and bullion, going or returning on board the said vessel,

notwithstanding any thing contained in our order of the 7th of

Ja7i. last to the contrary, and notwithstanding the said cargo

and bullio7i may appear to be, and be S^axvi&h. property. Pro-

vided, nevertheless, that the said vessel in her return voyage

from the Spanish colonies shall proceed, directly or circuitously,

to any of our colonial islands, plantations, or settlements in the

West Indies, or in Europe, or to Gibraltar, or to any part of

the
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the United Kingdom, notwithstanding she may appear by her 1810.

clearances to be destined to some other country; and upon con- •

dition that security shall be given by the said Messrs. Gordon ^hiffner

and Mwyhy^ to the satisfaction of the lords commissioners of
Qq^^^ovs

our treasury, that in as far as may depend upon their bona fide and AnotheF.

endeavours, the quantity of dollars agreed upon shall, within

twelve months from the date hereof, be brought from the

Spanish colonies. Provided also, that the licence hereby

granted shall remain in force 18 months from the date hereof.

And we do hereby in all other respects confirm our licence

hereinbefore recited : and we further direct and strictly enjoin

the commanders of our ships of war and privateers not to mo-

lest or interrupt the said ship in the prosecution of her said

voyage." Dated St. Jameses, 22d o^ Jan. 1807, and counter-

signed " Spencer." The ship Neutrality was taken by a British

privateer, and whilst in her possession was lost by the perils of

the sea ; and the plaintiff had resisted the payment of the loss C 300 3

upon certain legal objections, which the Court had decided in

his favour; though he had paid the defendants' losses on other

ships in similar voyages. The defendants paid no money into

court. And the question was, whether the plaintiff were en-

titled to recover the 328/. 65. 1 1^. beinff the full amount of his

demand, including the premiums upon the seven policies; or

such part of the premiums only as was sufficient to cover the

interest of the defendants in the several cargoes thereby insured,

besides the sum of 93/. 4^. 2d., for which it was not disputed

that the plaintiff was entitled to a verdict. If the Court were

of opinion that the plaintiff was entitled to I'ccover only such

part of the premiums as would be sufficient to cover the interest

of the defendants in tlie cargoes insui'ed by the seven policies,

beyond the sum of 93/. 45. 2c/., then the amount of such in-

terest was to be ascertained by an arbitrator, and the verdict

Avas to be reduced accordingly.

There was another cause of Vaughan v. Gordon and Mur-
phy., the circumstances of which were in substance the same.

Carr, tor the plaintiff, contended that he was entitled to re-

cover the whole. It was objected at the trial that the policies

were altogether void on the face of them ; some of them pro-

fessing to cover voyages to and from the enemy's country, and

others of them to cover importations of West India produce

into

4



500 CASES IN EASTER TERM

1810.

Shiffner
against

Gordon
and Another.
' [301 ]

[ 303 ]

into this country in neutral ships. As to the trading with the

enemy, the objection is removed by the king's licence, as settled

in Potts V. Bell («), and Vandyck y. Whitinore {b). But it

may * be admitted, that so far as the king's licence exceeds what

is warranted by the navigation laws, it is not valid. With re-

spect, however, to neutral and British property, it appears from

the Stat. 43 Geo. 3. c. 153. s. \5 ^ 16. and 45 Geo. 3. c. 34.

s. 1., that the legislature meant to relax the former strictness of

the navigation code, and to authorize the king to grant licences

of this description for the importation of such property from

neutral or hostile countries. But the contract is equally good,

though it do not notice such licence, if in fact it be granted.

For in Timson v. Merac (c), a contract of guarantie by British

subjects here, that a house in France would ship goods from

thence in a neutral ship to be imported into this country, was

held to be legal, and covered by such a licence which was after-

wards granted to British merchants to import such goods on

their own account : and the same objection might have been

raised in almost every case of such licences which has been

brought into controversy j but it does not appear to have been

taken either at the bar or by the bench. It existed equally in

Vandyck v. Whitmore {d), Vanharthals v. Halhed (e), and Ken-

sington v. Inglis {/), as in this case. Besides, the defendants'

counsel will not now dispute that the policies were valid upon

the face of them at the time they were subscribed. \_Puller

pontra, being called upon by Lord Ellenborough C. J. to state

whether he meant to admit their validity in form, said, that he

was not instructed to dispute it ; that the licences were in fact

granted before the policies were effected. But he meant to

insist that the licences were only good to the extent of the

icing's power to grant them under the recent statutes, and only

{a) 8 Term Rep. 548, {b) 1 East, 475. (<r) 9 East, 35.

[d) 1 East, 475. {e) lb. 487. n.

if) 8 East, 273. In this last case, the objection upon the breach of the

colonial and navigation laws was taken on the part of the plaintiff in error in

the course of the argument in this court ; but the Court held that he was

precluded from insisting upon it, inasmuch as that objection arose, if at

all, out of the evidence, and he was confined to the objections taken to

the evidence at the trial, and stated on the face of tlie bill of excep-

tions. Vide ib. 280, i,

covered
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covered the goods of the subject to be imported, but not the 1810.

goods of an enemy. On which his Lordship said, that upon this

admission they would take the policies to be prima facie valid.] ^hiffner

It will then be objected that the policies (a), though not void on Gordon
the face of them, were voidable and avoided by means of the ^pd Another,

assureds' shipping on board hostile property as well as their own,

which hostile property could not be imported in neutral vessels

from South America, nor covered by an insurance. But, as the

contract was avoided by their own subsequent illegal act, they

ought not to be permitted to avail themselves of it to withhold

the premiums. He said that he should not contend that the late

acts extended so far as to enable th.e king to licence the importa-f

tion of enemies' property ; the Court having in a former case (5),

arising out of the same transaction, intimated their opinion

Against it ; though that point was not expressly decided ; the

Court having determined that case against the assured upon the

ground of their non-compliance with the terms of the licence,

by which alone the adventure could be legalized, \_BayLey J,

The assured agreed to allow the whole premiums on the in-

surance from Old to New Spain: they only resist their liability

to pay the premiums which covered the importation of enemies* [ 303 ]
property in neutral vessels: and, if the underwriters were not

bound upon the policies home, in respect of the Spanish pro-

perty thereby insured, how can they claim the premium paid for

the insurance of that property?] The underwriters did not

know that enemies' property was put on board, and the assured

having done this upon their own risk and responsibility, and

t;hereby avpided the policies, the Court cannot apportion the

premium.

Puller coni\% observed that there were two classes of voyages

(a) This objectiQU, it was said, applied only to three of the ships, the

Neutrality, Statira, and Herald, where the poUcies were upon the honie-^

ward-bound voyage.

{b) This was the case of Gordon v. Faughan, in this court, E. 49 G. 3,

which ultimately went off on the ground suggested in the argument. The
licence was to cover the voyage out and home, and contained a condition
that the licencee should export a certain proportion of British manufactures
for die voyage out : but it appeared that the greatest part of the outfit was
made up oi Spanish goods, and only a very small quantity, meivly nominal,
of British manufactures } wjiich \yas dcenjed to be colorable and in fraud of
the licence.

ijisurecl,
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insured, the one from Old Spain to South Amei'ica, the other

from South America to England. That he did not mean to

deny the king's authority to licence the former ; it being part of

his prerogative to dispense with the jus belli in whole or in part:

but by the navigation laws the king could not sanction the im-

portation into this country of enemies' property, the produce of

South America^ in neutral ships. So much of the premiums,

therefore, as covered that property must be deducted as for short

interest. The amount of the interest insured on the home
voyage is divisible into tliat part which covered the property of

British subjects, and that which covered the enemies' property;

considering that both parties acted innocently, though igno-

rantly; confiding in the supposed goodness of the licences to

cover the whole: and therefore this does not fall within that

class of cases (a) where the assured intending to insure an ille-

gal voyage have been held not entitled to recover back the pre-

mium when paid on the one hand, nor the underwriter to sue

for it on the other. He was then stopped.

Lord Ellenbouough C. J. It is a settled rule, that where

a contract which is illegal remains to be executed, the Court

will not assist either party in an action to recover for the non-

execution of it. It is a very dangerous question for the plain-

tiff to stir in this case, if we are pushed to decide upon it,

whether this were not one entire mixed cargo of British and

enemies' property in each ship, respectively covered by the se-

veral policies, on which the premium was not divisible : but, as

the defendants' counsel has consented to wave the question, and

to admit the plaintift''s right to recover so much of the pre-

miums as covered the British risk, it is unnecessary to say more

upon it. There can be no doubt in tiiis case that part of the

cargo of the several ships which was to have been imported into

this country, being forbidden by the navigation laws, and which,

therefore, the king's licence did not extend to cover, the under-

writers upon the policies never run any risk, at least as to that

part ; and therefore there is no pretence to say that the plaintiiF

can recover the premiums for it.

The other Judges concurring, it was settled that the plaintiff

(a) March V. ulbell, 3 Bos. £3* Pull. 38. Vandyck v. He-witty 1 East, 9C,,

Lonury v. Bourdieu, Dougl. 168. 465. Andree V. Fletcher, 3 Term Rep. 266.

and Lubbock v. Potts, 7 Eastt 456, were cited.

should
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should recover the amount of the premiums on the British part 1810.

of the insurance, when ascertained, on the three ships insured

on the homeward-bound voyao;e, and the whole of the premiums Shiffner
•^ * against

Gordon
an;l Another.

on the four outward-bound voyages. Gordon

Doe, on the several Demises of Sir Robert H. [ 305 ]

Bromley, Bart, and Others, against Bettison

and Others. > MayZ.

T N ejectment brought to recover possession of a mansion- Under a

house called Owthorpe Hall, with the appurtenances, and \^^^\q°c,]^

also two dwelling houses, &c. and 411 acres of land, in the y^^rs reserv-

county of Nottingham, the defendants, at the trial before Le ing the best

Blanc J. at Nottingham, obtained a verdict, subject to the
^^^ j^^gg

opinion of this Court on the following case: should not

The late Sir George Bromley was tenant for life, without im- contain any
^ -^

,
, , . . clause where-

peachment of waste, of the premises, under his marriage settle- by authority

ment dated in May 1779; with a power of leasing by inden- should be

ture (inter alia) the premises to any person, for any term of fg^eg ^.o

years not exceeding 21, absolute, to take effect in possession commit

and not in reversion, so as there was reserved in every such lease
^vaste, or

'

111 whereby he
the best and most improved yearly rent that could be reasonably should be

gotten for the same, without any fine, &c. ; and so as there was exempted

contained in every such lease a condition of re-entry for non- ment for

payment of the rent reserved ; and so as in every such lease committing

there was not contained any clause whereby any power or au- '^^^^^' ^"^

thority should be given to any lessee to commit waste, or where- lease should

contain such
other conditions, cov^enants, and restrictions, as were generally inserted according to

the usage of the counties where the premises were : held that a lease was good; though the

lessor thereby took the repairs of the mansion-house (excepting the glass windows) on him-
self, and covenanted that if he did not repair it within three months after notice, the tenant

might, and deduct the charges out of the rent reserved to the lessor ; and though the lessor

covenanted, in consideration of a large sum to be laid out by the lessee in the repair of the

premises in the first instance, to renew during his (the lessor's) life at the request of the

lessee, his executors, &c. on the same terms : because this covenant only bound the lessor

himself, and if" the best rent were not reserved upon such renewal, the lease would be void
against the remainder-man.

The sufficiency of the rent must be governed by the consideration on whom the onus of

repair is thrown.
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1810. by any lessee should he exempted from jninishment for commit'-
~—

ting 'in^aste ,• and so as there were inserted in every such lease

_
^'^

n such other conditions, covenants, and restrictions as are gene-

Bromley ^cilly * inserted in leases, according to the usage of the counties

against where the said premises so to be leased are situated ; and so as

Bettison. the respective lessees executed counterparts of their respective

C 'SOS
] 1,^,,.

By indenture of the 25th March, 1801, Sir G^or^^ Bromley

demised the premises in question to J. Renshaiso, for 21 years,

to commence from the 10th of Oct. preceding, at the annual

rent of 230/. payable to Sir Geotge, his heirs and assigns, and af-

ter him to those to whom the premises should descend or belong;

with a proviso for re-entry by Sir George, his heirs and assigns,

or such other person, &c. if the rent were in arrear for 20 days.

There was also a clause against assigning the premises except to

^ the lessee's wife and children by will, without consent in writ-

ing of the lessor, &c. The lease also contained a covenant by

the lessee for payment of rent and taxes, &c. and to keep the

dwelling-houses (except the mansion-house), and all other out-
' buildings, and the gates, &c. on the lands, in tenantable repair

during the term ; the lessor, &c. allowing rough wood for such

repairs; and that the lessee should keep in repair the glass of

the windows in the mansion-house, and should pay for the car-

riage of materials necessary for the repair of such mansion, not

exceeding 12 miles distance. And Sir Geotge covenanted for

himself, his heirs and executors, &c., during the term, to keep

in repair the mansion-house (except the glass in the windows and

the carriage of materials for repairs); and that in case of repairs

wanted on the roof of the mansion-house, if Sir George, his

heirs and assigns, did not rejmir the same within three calendar

months after notice in writing of the defect, it should be lawful

for J. JRenshaxv, his executors and administrators, to repair the

same, ajid deduct and "ivithhold the charges thereof out of the

[[ 307 ] ycnt reserved and made payable to the said Sir Geo. B., his

heirs and assigns. Tlie lease also, after reciting that the demised

premises were greatly out of I'epair when the lessee first entered,

so that it would cost him at least 1000/. to put the same in re-

pair, and that it was agreed that he should expend that sum ac-

cordingly in the repairs ; and that in consideration thereof Sir

George Bromley should every year thenceforward, during his life,

at
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at the request and charge of J. ReJishaw^ his executors, &c.

ejcecute to him and them a new lease of the premises, for 21

years, to commence on the 10th of Oct. preceding, upon the

same rents, conditions, covenants, and provisos, as in this lease:

and reciting that Sir George By'omtey was fully satisfied, by the

estimate and opinions of skilful persons, that the lessee had ex-

pended lOOOZ. and upwards in the repairs : witnessed that in con-

sideration of the premises Sir George covenanted, at all times

during his life^ at the request and charge of J. Renshaw, his

executors and administrators, to renew the lease for 21 years

from the 10th of Oct. &c. upon and subject to the same rents,

covenants, clauses, conditions, and provisos as in the present

lease contained.

The case then found that the rent reserved was the full value

of the premises at the time of the demise, and was the best

and most approved yearly rent that could be reasonably gotten

for the same : that the lease contained such conditions, cove-

nants, and restrictions, as are generally inserted in leases, ac-

cording to the usage of the county of Nottingham : that a

counterpart of the lease was executed : and that there had been

no breach of any of the covenants contained in it. That there

is a large farm-house with outbuildings, and two dwelling-houses

or cottages on the premises, besides the capital mansion-house

called Oisothorpe Hall, which was described to be very large,

and that only a part of it was occupied by the lessee. If the

plaintiff were entitled to recover, the verdict was to be entered

for him : otherwise, the verdict for the defendants was to stand.

Co])leyy for the plaintiff, took three objections to the lease

as not authorized by the power; first, that it contained a clause

by which in effect the lessee is exempted from punishment for

permissive waste in the mansion-house. 2dly, That the lessee

is exempted from the payment of rent to the extent of the money
laid out by him in the repair of the roof, upon default of such

repairs made by the lessor tenant for life. 3dly, That there is

a covenant by the tenant for life for renewal, which is preju-

dicial to the remainder-man, and avoids the lease. As to the

first, the power must be taken to refer to j)ermissive as well as

commissive waste, by analogy to the statute of Ma7lebridge, as

explained by Lord Coke's comment (a) on the word faciant in

that statute, and in the statute of Gloucester, c, 5. \_Bayley J.

(rt) 2 hit. 145.

The

1810.

Doe,
Lessee of

Bromley,
against

Bettison^

[ 308 3'
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1810. The restriction on the power of leasing here is only that the lease
"~

shall not contain any clause whereby any power shall be given

Lessee' f
^^ ^^^ lessee to commit waste, or exempting him from punisii-

Bromlfy "^^"^ ^^^ committing it.] The power must be construed strictly

against according to the legal sense of the words ; and if any part of the

Bettison. demised premises are to be repaired by the lessor, so far it ope-

rates to give an exemption to the lessee from the punishment of

permissive waste. [L<? BlaJic J. Docs not the argument come
at last to the quantum or sufficiency of the rent reserved? If the

C 309 "] tenant be to keep the premises in repair, the rent is so much
less : if the landlord be to repair, the rent is the greater. It

was a question for the jury at the trial, whether, taking into con-

sideration the repairs to be made by the landlord, the rent re-

served were the fair rent.] 2dly, At any rate the covenant en-

abling the lessee to deduct the charges which he should incur,

by reason of the non-repair by the landlord, out of the rent,

amounts to a cesser of the rent pro tanto, and is an unusual co-

venant contrary to the power. As in Doe v. Sandham (a), a

power to lease, reserving the usual covenants, was held not to

warrant a lease containing a proviso, that in case the premises

were blown down or burned, the lessor should rebuild, other-

wise the rent should cease. [Bayley J. That was found in fact

by the jury to be an unusual covenant.] 3dly, The covenant

for renewal avoids the lease ; it operates indirectly upon the in-

terest of the remainder-man, though it only binds the tenant for

life directly. The lessee would not of course apply for a renewal

unless it was for his benefit ; and the remainder-man loses one of

the checks which in general operates in his favour on the tenant

for life to reserve the best rent: for the tenant for life may, for fear,

ofan action on the covenant, be induced to renew at less than the

best rent at the time when such renewal is applied for : and the

difficulty upon theremaintier-nian, ofprovingthat a better might

then have been had, is enhanced in a greater degree when other

uncertain computations are to be taken into the account, than

if the question were confined to the mere amount of the gross

rent reserved.

Header contra, was stopped by the Court.

[ 310 ] Lord Ei.LENBOROUGH C. J. The third is the only objec-

tion on which any argument could be raised. As to tiie first,

the power stipulates against any clause in the lease whereby

any authority shall he given to the lessee to commit waste, &c.:

{a) 1 Term Rep. 705. and
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and the answer to that objection is, that no such power or

authority is given to the lessee ; nor is he thereby exempted

from the punishment for committing waste: for the burthen of JJoe,

repair in the mansion-house is thrown by the lease on the land- t»

lord ; and it was incumbent on the plaintiffs counsel to have agaimt

shewn that, according to the terms of the power, no such Bettison.

burthen could have been thrown on the landlord: but that is

not prohibited, and therefore the argument falls to the ground.

Next, the covenant provides that if repair should be wanted on

the roof of the mansion, which the landlord took upon himself,

and he did not repair it, the tenant might make the repair, and

deduct the charge out of the rent reserved to the lessor. What
objection can there be to provide for setting off the one demand
against the other? Then as to the covenant for renewal; it is

said that it has a tendency to induce the lessor to run the

question on the quantum of rent reserved very closely ; for if

he renewed at the end of twenty years from the first granting of

the lease, the remainder-man might have a lease fixed on him
for 2 1 years from that time, reserving less than the best rent

which could then have been reserved: but the answer is,

that if the fact were so, the lease would be void, and the

i-emainder-man might bring his ejectment and recover the

premises.

Per Curiam^ Postea to the Defendant.

C 311 ]

Barlow against M*Intosii. Tuesday,
May 22J.

^I^HIS was an action on a valued policy of insurance on Where an

-*- coffee, on board the ship Fortiaijn^ at and from London to B7/7^'mer-
chant, in an

action on a policy of insurance on goods bound to an enemy's port in Holland, seeks to
protect the adventure under the king's licence to trade with the enemy, it is not sufficient
to give in evidence at the trial and to prove his possession in fact before the voya^-e com-
menced of a p-fn^r<2/ licence, dated three months before, licencing six neutral "vessels under
certain neutral flags to pass unmolested to orfrom any port o/Holiand, /row or to any port
of this kingdom, with certain goods (including the goods insured) ; which licence was
directed to R. S. and other British merchants ; with a condition annexed, that they should
cause the licence to be delivered up to diem or their agents when the ship should enter any
port of this kingdom ; without also giving probable evidence to account for his possession
of the licence, and to shew that his user of it was lawful ; as by shewing from whom
and when he received it, and thereby connecting his own particular adventure with such
general licence.

any
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Barlow
agairUt

M'Intosh,

E 312 ]

any port between Dunkirk and the Weser, at 30 guineas per

cent. The interest was alleged to be in F. W. Schmalingy and
tlie loss was averred to be by seizure and detention. At the

trial before Lord Ellenborough C. J. at Guildhall^ the defend-

ant's subscription to the policy, the shipment of the goods

insured, and the interest and loss, as alleged, were proved ; but

the plaintiff was nonsuited, on an objection taken to the licence

under which the voyage was prosecuted : and a rule nisi having

been obtained for setting aside the nonsuit, it was afterwards

agreed, upon the suggestion of the Court, to state the facts in

the form of a case, which now came on to be argued.

The Fortisyn^ on board of which the coffee was loaded, was

a neutral vessel sailing under a Kniphausen flag; and having

departed from London on the 1st Nov. 1807, was seized by the

Dutch government in the river Maas on the 6th of the same

month, while proceeding to Rotterdam, her port of destination.

The captain of the Fortwyn produced at the trial an original

licence which he received from Mn Schmaling, a merchant in

London, the shipper of the goods in question, previous to her

sailing on the voyage insured ; and which licence was on board

the ship during the whole voyage, and at the time of the seizure

of the cargo in the fiver Maas. The licence was in the form

following

:

« G. R.
** George the Third, &c. To all commanders of our

** ships ofwar, &c. Our will and pleasure is that you permit

" six neutral vessels to navigate freely and without molestation,

" under Hamhro\ Bremen, Oldenburgh, Rostocher, Danish^

*' Prussian, American, Pappenburgh, or Kniphausen flags,

" from or to any port oiHoUand, with liberty to touch at Ton-

" ninghen, or some other neutral port, to and from any port of

" our Uoited Kingdom into which neutral vessels may be al-

" lowed to enter from Holland ; and to import, &c. [here

" followed a long list of articles importable;] and also to ex-

" port [here followed another list of articles exportable, includ-

*' ing coffee,] and all other articles not prohibited by law to

" be exported, as may be specified in their bills of lading.

*' This our licence to remain in force for six months from the date

** hereof^ and no longer, and to be revocable at any time during

** the said period at our pleasure : but in case of its not being

"so
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« so revoked, the said vessel, master, and crew, to have liberty 1810.

« to depart unmolested to any port not blockaded. Provided

" also, that Richard Smith, and other British merchants, to Barlow

" whom we may grant this licence, do cause the same to be de- M'Intosh.
*' livered up to them or their agents whenever the ship or vessel

*' shall enter any of our ports, and in default thereof, the said

«' ship or vessel to lose the protection thereby granted. Given

"at our court at St. James's, 22d day of Jw/j/, 1807, in the

" 47th year of our reign. By his majesty's command,
** Hawkesburt/"

" Richard Smith et al. licence.

Ko other evidence was given to connect Mr. Schmalirig with [ Sl3 3

Richard Smith in the licence mentioned, or to shew that he

was one of the merchants for whom the licence was intended,

or to explain by what means he became possessed of it. If the

plaintiff were entitled to recover, the nonsuit was to be set aside,

and judgment entered for the plaintiff (but without costs) : or

otherwise, the nonsuit was to stand.

Puller, for the plaintiff, contended that the possession of the

licence by a British merchant, as Mr. Schmaling was, was prima

facie evidence that he was legally entitled to hold and use it;

the licence being in terms granted " to Richard Smith atid other

British merchants ;" subject, as such prima facie evidence must

necessarily be, to be rebutted, by shewing that Mr. Schnaling un-

lawfully obtained the possession, or made an unlawful use of it.

The general form of the licences, which neither specify the

name of the ship or of the shipper of the goods, was introduced

for the very purpose of concealing both from the knowledge of

the enemy; and the practice has been to take them out in

the names of certain known ship-brokers, who have noto-

riously no interest in either; but the British merchants really

interested in the adventures are designated under the general

term of " other British merchants" Provided, therefore, they

are retained in the hands of any British merchants, the policy

of (rovernment is answered, and it must be a matter of indif-

ference by whom indiviilually they are used, if used properly.

It might be difficult, in many instances, to prove the connexion

between tlie general broker, whose name is used pro forma, and

the particular merchant for whom the licence is taken out; the

Vol. XII, S conmiunicatioa
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1810. communication between tliem may have been personal, and the
broker m^y have died in the mean time. The inconvenience, iiT

iJAiiLow
gj^y^ jj^ these cases, arises from the very nature of the thing and

M'Jntosh. ^^^ professed object of concealing the individuality of the trans-

action, and that must necessarily let in the generality of the^

evidence founded upon the mere fact of the possession of the

licence. He referred to Defflis v. Parry (a), and Timson v.

Merac (b), as cases which turned on the generality of these"

trading licences, which had received a liberal construction in

furtherance of the trading interests of the country meant to be

facilitated by them.

But the Court observed, that in the latter of these cases the

licence was granted in the name of Merac and Co., who were

sued upon their guarantie. of the contract for the importation of

the goods under the licence ; and in the other case, the importers

of the goods under the licence were proved to have acted in

connexion with the persons to whom the licence was granted;

and, therefore, those transactions were quite in the regular course.

Le Blanc J. further observed, that the licence in this case did

not appear by any evidence to have been in the shipper's hands

till above three months after the date of it, w-hen it was given

by him to the captain.

And Lord Ellenborough C. J. said, that previous to the

time when the licence was proved to have been in the posses-

sion of Schmalhigi and to have been by him delivered to the

captain, it might have served for three voyages to Holland. It

might have dropped out of the pocket of the person entitled to

it, and been found by the present posses.sor of it. The pos-

[ ^^•^ J sibility of such facts existing, consistently with the evidence

given at the trial, called upon the shipper of the goods, who
endeavours to avail himself of it, to connect himself, by other

evidence than the mere possession, with the particular licence

:

otherwise, in the absence of all proof of such connexion, there

was a natural suspicion, a preponderance of probability, tliat

the licence had been used before to cover an antecedent voyage,

and against the lawful use of it upon the voyage in question.

The state of the commercial world may make it expedient to

grant licences in this very general form; but this generality

subjects the practice to abuse. If the party who produces and

{a) 3 Boi. & Pull. 3. (*) 9 East, ?>5.

seeks
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sedcs to avail himself of it be required to shew when and how 1810.

he obtained the possession of it, that will be a salutary check

upon the abuse of it. I did not require the assured at the trial Barlow

to shew that he was the person who obtained the licence from
]\/[<fjjT0SH.

the privy council office: I am aware of the difficulties which

may exist in disclosing the names of the real parties to the

adventure and the adventure itself: but he might have shewn

that be obtained possession of it lawfully from the person by

whom it was taken out. But if it be sufficient for a party at

any time to stand upon his mere possession of such a general

licence, there can be no check whatever upon any indefinite

abuse of them. [^Puller having afterwards mentioned from

recollection a case of Hm'seman v. Bristoiv, which was tried

before his Lordship ; in which the possession of a similar

licence by the party claiming the benefit of it was deemed suf-

ficient: and having suggested that it was a question in all

cases for the jury to decide, whether the party obtained the

possession of the licence lawfully:] his Lordship added, that

he had no recollection of the case alluded to, nor did he recog-

nize any such decision. It might have passed upon admissions, [ 316 ]

when his attention would not be called to it. That if the

question of possession were presented under diffiirent circum-

stances, which served to explain and shew it to be lawful, the

case did not apply to the present : If the circumstances were

alike, the attention of the Court being now fi.rst called to the

question, it must be considered as sub judice. As toils being

a question for the jury, whether the mere fact of possession

shewed a lawful possession of the licence; it makes part of the

title of the party claiming to be licensed to shew how he ob-

tained possession of a licence which, in the terms of it, is

general: It makes part of the plaintiff's case against the under-

writer to connect himself with the property insured, and to

shew that it was lawfully insured : If he obtained possession of

it properly, he can have no difficulty in shewing from whom
and when he obtained it. The plaintiff will not be concluded

by this nonsuit from bringing forward his claim again upon
better evidence, if he have a fair case. Probable evidence of a

lawful possession will exclude any unfavourable presumption «

from the circumstance of standing upon the mere possession of

such an instrument wholly unaccounted for.

S 2 Le
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Barlow
against

M'Intosh.
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Le Blanc J. This general licence is merely intended to

protect the sliip from the seizure of British cruizers, and
to suffer her to pass; but when any individual seeks to cover

liis own interests under it, he must connect himself with it by
some probable evidence.

Bayley J. A general licence must be applied by evidence

to the particular case in judgment.

Per Curiajn, Judgment of nonsuit.

Scarlett was to have argued for the defendant, and observed

shortly, that it could never have been the intention of the Crown,
in granting these general licences, to enable the persons on

whose application they were issued to grant them out to whom
they pleased.

Jacaud and Gordon against French, Borrowes,

and Canning.

'THHE plaintiffs declared in assumpsit for the amount of a bill

-*- of exchange, dated Dublin, 7th of April, 1806, drawn by

Farrell and Co. upon, and accepted by, the defendants in Loii-

doji, for 1000/. sterling, payable 45 days after date, to the order

of Farrell and Co., and indorsed by them to Blair and Jacaud

of Dublin, and by Blair and Jacaud indorsed to the plaintiffs.

At the trial before Ld. Ellenborough C. J. in Londo7i, a verdict

was found for the plaintiffs for 1 198/. lOs., subject to the opi-

nion of the Coiut on the following case

:

The YilaiuUd' Jacaud was a partner in business with Blair in

acting for the Zhiblin, in April, 1806, and for some time before, and until

and^B*^re-* after the rime of providing for the payment of the bill in ques-

ceives stcuri- tion by Farrell and Co. The business was carried on in the
ties to a large

amount from
the drawer of the bill, upon an agreement by B., that the bill should be taken up and liqui-

dated by^.'s house, and, if not paid by the acceptors when due, should be returned to the

drawer : Held that the securities being paid, and the money received by B. in satisfaction of
the bill, ji. was bound by this act of his partner B., whether in fact known to him or not at

the time, not only in I'espect of his partnership interest in the house of A. and B., but also

individually in otner respects; and, therefore, that he could not, in conjunction withC, his

partner in ih:? other house, maintain an action as indorsees and holders of the bill against the

acceptors, after such satisfaction received through the medium of and by agreement with B.
in discharj^e of the same.

firm

Tuesday,

May 22d.

A. being

partner with

B. in one
mercantile

house, and
with C. in

another ; the

house of A.
and B. indorse

a bill of
exchange to

the house of

A. and C. ; af-

ter which B.,
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firm of Blair and Jacaud, and was a distinct firm from that of

the plaintiflPs carried on under the names of Jacaud and Gordon

1810.

in London. The firm of Jacaud and Gordon shipped goods Jacaud

effected insurances, and accepted bills for, and transacted other P^ench
the affairs of, the firm of Blair and Jacaud; and the firm of and Others.

Blair and Jacatid from time to time made remittances to the L 318 ]

firm of Jacaud and Gordon of London, to cover or answer their

advances and acceptances. On the 7th of April, 1806, Blair

took or bought from Farrell of Dublin the said bill of exchange,

and on the same day the house of Blair and Jacaud. indoi'sed the

bill, and remitted it to the plaintiffs on account of Blair and

Jacaud ,- at which time the plaintiffs were under acceptances

for Blair and Jacaud to the amount of about SOOOl. On the

15th, l6th, and 23d days of May, 1806, before the said bill fell

due, Farrell lodged "joith and paid, to the house o/ Blair aiid. Ja-

caud tisoo notes of one R. O'CoJiner for 695/. Irish currency,

and also the acceptances and notes of Farrell and Co. for 880/.

Irish, for the express and specific purpose of liquidating and

providing in the first place thereout, for the due payment of the

said bill of exchange, a?id to take up and satisfy the same, and

for in part liquidating another bill drawn by Farrell and Co. on

the defendant's house for 1000/., also purchased by the house

of Blair and Jacaud from Farrell and Co. It tvas agreed and

undeistood between Blair, on the part of the house o/* Blair and

Jacaud, and Farrell and Co., that in case the said bill should

not be paid when due, it should be returned and delivered up to

Farrell and Co. Immediately on the said notes and bills being

so paid by Farrell and Co to the firm of Blair and Jacaud,

(viz.) on the 15th, 16th, and 23d of May, 1806, such notes and

bills were entered in the usual way in the books of account of

the house of Blair and Jacaud, and were immediately credited

therein to the account of Farrell awd. Co., which books were at

that time under JacaiuV?, care, in the house where he resided,

and he was in the constant habit of inspecting the same. The
house of Blair and Jacaud a])plied to their own use the notes [ 319 ]

and acceptances so received iVuni Farrell and Co., and did not

remit the same, or any part thereof, to the house oWTaciiud and

Gordo?}, nor did they take up the bill of exchange now sued

upon, or provide for the same, or give any notice to the house

of Jacaud and Gordon of the deposit or payment so made by

Farrell
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i 320 ]

Farrell and Co. On the 15th of May^ 1806, the day on which
Farrell and Co. made the first payment as aforesaid to the firm

of Blair and Jacaud, the firm of Blair and Jacaud sent a letter

to the firm of Jacaud and Gordon in London, dated

—

Ihiblin,

loth Mai/, 1806—in which they say, " In consequence of a com-
munication had this day with the drawers of the bills on Messrs.

Bogle, French, and Co., we intend remitting Messrs. A7idre

and Son to-morrow, against the 1000/. falling due on Monday,

and we will then let the bill remain in their hands, to the end

that they may conform to whatever is determined on for the

liquidation ofthose gentlemen's affairs. We thought it proper

to make this communication to you: it will be done to-morrow:

and, in a day or two, you shall be apprized of what is intended

regarding the other 1000/., that is, whether it will be done in

the same way, or by some other house appointed for the purjiose,

&c. This arrangement of paying Bogle, French, and Co.'s bill,

we suppose, will be very acceptable to Mr. Andre ; as, besides

being reniitted against the bill, it will be remaining in his hands

;

and, though a dead letter, will be a certain security." The house

of Blair and Jacaud, on the 27th of May, 1806, wrote from

Dublin to the house of Jacaud and Gordon in Lo?idon another

letter, in which they state, " As yet we have not received

any abstract from Messrs. Andre and Son, who, not knowing,

paid Messrs. Thompsons^ bills due last month, are now more

than covered for the payments of this month. Since our last, we

remitted them 650/., and it being now ascertained that Messrs.

French and Co. will pay in full, and at no distant period, we

have requested Messrs. Andre to draw on us for 1000/., holding

Messrs. Farrell and Co.'s acceptance, to the end that we would

not have that sum locked up at this moment, which we do not

foresee they can have any objection to; and if the other 1000/.

is not returned, we; have to beg of you to see Mr. Ca7ming\nm~

self, who will arrange with another house in London, on account

of the drawers of said bill, to have it returned. This, we un-

derstand, is arranged between Mr. Canning and the drawers; and

a Mr. Metcalfe, of the London house, whom we have not seen,

but wlio left this for Londoii yesterday, has had conversations

Avith the drawers on the same subject." These letters were in

the hand-writing of Blair. When the letter of the 15th of May,

\ 806, was written by the firm of Blair and Jacaud, that firm liad

received
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received from Farrell and Co. part of the acceptance and notes ISltl-

before-mentioned to have been handed to the firm o^ Blair and

Jacaud ,- and when the letter of the 27th of May, 1 806, was sent Jacaud

by the firm of Blair and Jacaud, the whole of the acceptances French
and notes so lodged by Farrell and Co, were received by the and Others.

iirm of Blair and Jacaud to be applied in payment of the bill

now sued upon, and in part payment of theothef bill of ex-

change in the hands olAndre and Son. The reason why Blair,

and the firm of' Blair and Jacaud, concealed the fact of the

lodgement and receipt of the said bills and notes by Farrell and

Co. proceeded from the firm of Blair and Jacaud being theft

under pecuniary difficulties, but which difficulties Blair and the

firm of ^/fli/r and Jaraa^, being confident they should surmount, [321 3
that firm was induced to conceal the fact, and thereby enable

itself to apply the notes and acceptances to the object of extri-

cating itself from such its then difficulties. The defendant Can-

ning, in answer to a letter written to him by the plaintiff" Gordon

on the 8tli of June, 1808, requesting payment to the amount of

the bill in question, wrote to the plaintiff" Gordon as follows

:

*' London, 8th June, 1 808. Mr. Canning presents his compli-

^' ments to Mr. Gordon, and, in reply to his note of this date,

*' shall be happy to see hinvon the subject of it in the presence

*' of Mr. French, cither on Friday or Saturday next, if it is

" agreeable to call in Broad-street ; but Mr. Canning docs not
*' think that the state of the affairs of the late firm of Bogle,

" FrencJL, and Co. will admit of a payment of the bill alluded

*' to being made within the period mentioned in Mr. Gordon^s

" note." If, under these circumstances, the Court were of

opinion that the plaintiffs were entitled to recover, the verdict

was to stand, if not, a nonsuit was to be entered.

Richardson, for the plaintiff's, argued that the bill of ex-

change in question, (v/hich having been drawn by Farrell and

Co. to their own order, and by them indorsed to the house of

Jllair and Jacaiid oi Dublin, was by the latter indorsed to the

plaintiffs Jacaud and Gordon of London, the same Jacaud

being a partner in both houses,) was not satisfied against the

plaintiff's, the bona fide holders now and at the time of the trans-

action, by the agreement made and executed between i^r/rr^/Z and

Co. the drawers and the house of Blair and Jacaud in Dublin,

in satisfaction of that bill: and this^ notwithstanding that

Jacaud.
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Jacaud, the partner of and co-plaintiff with Gordon^ was also

the partner of Blair, by whom the agreement with Farrell and

Co. was in fact made ; it in no way appearing that Jacajid,

whatever opportunity of information he might have had, did in

fact know of that arrangement; and no communication of such

an arrangement having ever been made to the plaintiff's house

of Jacaud and Gordon, or their consent to it obtained. And
though it must be admitted that the acts of, or notice to, one

partner will, with regard to third persons, bind another, though

unknown to that other; yet that is only so far as the partnership

concerns are affected, and does not extend to bind the ignorant

partner in other concerns dehors that partnership, and much less

ought it to be carried to the extent of binding other innocent

persons who may happen to be engaged with the partner so im-

pliedly bound in disconnected concerns. [Lord Ellenhorough

C. J. It would not be so for criminal purposes ; but for all

civil purposes must not Blair^s knowledge and acts be taken to

be Jacaud's knowledge and acts ?J The one firm has an interest

as well as a name essentially distinct from the other, though the

same individual is one of the partners in both. And though

that circumstance might prevent the one firm from maintaining

an action at law, or setting off a debt, against the other, yet

that proceeds upon mere technical rules peculiar to the laws of

this country. But, with respect to payments and dealings with

third persons, there is no such technical rule, nor any case,

which precludes the Court from considering the two firms so

composed, such as they really are, entirely distinct in interest

and in name.

[ 323 ] Lord Ellenborough C. J. It is impossible to sever the in-

dividuality of the person. Jacaud, being a partner with Blair,

must be considered as having, together with Blair, received

money from the drawers to take up this very bill. How then

can he, because he is also a partner with Gordon in another

house, be permitted to contravene his own act, and sue upon

this bill which has been already satisfied as to him. Jf A. and

B., partners, receive money to apply to a particular purpose,

A. and C. in another partnership could never be permitted

to contravene the receipt of it for that purpose and apply it to

another.
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another. His Lordship asked whether this point had not lately 1810.

come before the Court in a former case ? {a)

Jacaud

Grose J. agreed that the action could not be maintained. '^gainst
^ t ilENCH

Le Blanc J. referred to Bolion v. Puller, 1 Bos. ^ Pull. ^""^ ^'^^"•

539.

Bayley J. Jacaud is not to be considered as a bona fide

holder of this bill, because he has in effect, by the act of his

partner Blair, received money for the purpose of taking it up,

which ought to have been so applied.

Postea to the Defendants.

Tindal was to have argued for the defendants.

(fl) Qu. scd vide Swan and Others^ v. Steele and Others^ 7 East, 210,
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An act of
parliament

having em-
powered the

Duke of

Bridgivater

to erect a lock

upon the

Rochdale
canal, and to

receive at

such lock

certain rates

or tolls uj)on

goods in ves-

sels navigated

from that

canal into his

own, as a

compensation
for the pro-

fits arising to

him from

CASES IN EASTER TERM

The King against Sir A. Macdonald, and Others,

Devisees in Trust under the Will of the late

Duke of Bridgwater.

^I^HIS was an appeal against a poor's rate made for the

-*- township of Manchester, which w^as confirmed by the

Sessions on appeal, subject to die opinion of this Court on the

following; case

:

The property in respect of which the appeal was made was

described in the assessment as follows :

Premises,

Rochdale Canal,

Lock, Tunnel,

Dues or Rates,

Assessment. Poor's Rate.

S.

10

d.

1^0
5.

12

d.

C

131

Warehouse and
Wharf, Bottom
of Castle Field,

Sir Archibald

Macdonald
(and others),

cmain^wharfs Trustees of
\ Warehouse on

at Manchestert the iate D uke
which were ofBridgwater.
sacrificed for

the public

benefit in

that naviga-

tion; held

that a poor's

rate on his

trustees, oc-

cupiers of

the " Rochdale
*' canal lock,

'* tunnel, duea
** or ratesi^

(which dues

or rates are

only other names for the lock rated therewith,) is good, though the tmstees were found not

to be inhabitants of the township for which the rate was made. Though die Sessions find

that certain persons in the township were possessed of visible stocks in trade there, and

were personally liable to be rated in respect thereof, if by law such property were liable to

be rated
; yet if they also state that they were not satisfied, from the evidence offered before

them, that there was any surjilus profit on such stocks, by which they could amend a rate

which omitted them, that concludes tlie question.

The

Staffordshire

Warehouse,

Manchester Side

of Knott Mill,

Coal Wharf from
Staffordshire

Warehouse to

Knott Mill

Wharf adjoining

Knott Mill,

525

>62 10

375 O

90

45

18G0

QS 12 6

93 15

22 10

11 5

465



IN THE Fiftieth Year or GEORGli III. -S2ir

The appellants were not, at the time ofmaking the assessment,

inhabitants of Manchester^ but were then, and still are, entitled

to and in the receipt of the tonnage, in respect of vessels pass-
against

ing through the lock built upon the Rochdale canal, under an Sir A.Mac-
act of the 34th Geo. 3. the 2d section of which reciting that : donald

" Whereas Francis Duke of Bridgwater- hath expended a con- ?^^ Otlierg.

" siderable sum in making wharfs, for the convenience of the

" public, adjoining or near to his canal at Manchester, and
" when the proposed junction is made with his canal the profits

" arising from those whai-fs will be considerably diminished

;

<' nevertheless he consents to such junction on being autho-

*' rised to build a lock upon the Rochdale canal near the

*' junction, and to collect certain rates hereinafter mentioned,

*' as a compensation for such diminution in the profits of his

" wharfage;" authorizes the Duke his heirs and assigns, "at
*' his and their own expence, to build a proper lock upon the

" said Rochdale canal, at or near Castle Field, &c. and all

" necessary woi'ks thereto belonging; and to take at the said

" lock for his and their own benefit (as a compensation for the

" diminution in the profits of his wharfage as aforesaid), the

" following rates, viz." (and then it gives certain rates per •

ton for goods carried and navigated from the Rochdale canal

into the canal belonging to the Duke, and vice versa) ; " which
" rates shall be payable and paid at or near the said lock to the

" said duke, his heirs and assigns, and shall be collected by
" such person as the said duke, &c. shall by writing, &c.

" appoint to receive the same." The lock was built in pur-

suance of /the act. The tonnage amounts to as much as it is

charged at in the assessment. The appellants, at the time of

making the assessment, were and still are in the occupation of

the lock and of the several warehouses and wharfs mentioned r 32(5 -i

therein; and the same are of the value assessed. The case

then set forth the names of several individuals on whom notices

of appeal were served, who were, at the time of making the

assessment, and still are, inhabitants of Ma/ichester, and were

then, and still are, respectively possessed of visible stocks in

trade in that township : and were then personally liable to be

assessed to the relief of the poor in respect thereof, if by law

such property be liable to be rated in such assessment ; but

that neither of those individuals were rated in respect of their

said
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1810. said stocks in trade or other personal property; neither were

any inhabitants of Manchester or other persons rated in respect
The King Qf their personal property in the township, although personal

SirA Mac- P'"op^''fy ^'^^ immemorially rated in that township down to the

DONALD y^*"^ ^ "^^^y ^"d occasionally collected up to that time ; but this

and Others, merely at nominal sums, having no relation to the actual value

of the property; and from thence rated (but not collected)

down to the year 1807 ; from which latter period personal pro-

perty had not at all been rated in the township. The pro-

prietors of the Rochdale canal company are not rated for their

locks upon the said canal situated within the township, or for

the tonnage, tolls, duties, or rates, arising from such locks, or

otherwise from the said canal within Manchester ; this beinjj

provided for by the stat. 47 Geo. 3., entitled " An act to alter

and amend the several acts for making and maintaining the

Rochdale canal navigation." The case also stated the names of

s^v;.-- other persons, who, at the time of making the assessment, were,

and still are, owners of annual chief or ground rents ; one to

the amount of lOOZ. and 50/., another of 222/. 75. Qd. another

of 72Z. \s. 8c?. and another of 10/. issuing and payable from lands

C 327 ] and buildings in Manchester^ in the possession of their several te-

nants; all which owners of quit or ground rents were then, and
still are, inhabitants of the township, but are not rated in respect

of such rents ; nor is any person assessed in respect of rents issu-

ing out of lands and tenements in the township : but the counsel

for the appellants made no point upon the subject of the quit

rents. In addition to the proofalready given, the appellants gave

further evidence of the amount of the clear surplus of stock in

trade or other personal property, in the instances of the several

persons contained in the notice of appeal ; and called two wit-

nesses to give this proof in the cases of two of the persons

named : but the Justices, not being satisfied from the evidence

offered, that there was any sum of surplus by which they could

amend the rate, by adding the names of the persons in respect

of whom such further evidence was given, confirmed the rate.

Park) Dampier, Scarlett, and Yates, in support of the rate,

said, that it could not be questioned but that the Duke of

Bridgwater''i trustees were properly rateable for the several

descriptions of property for which they were assessed. It will

not be disputed tliat they are liable for the wharfs and wme-
housts

:
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houses: and they are equally within the principle of all the 1810.

cases, including those recently decided, liable to be rated for the

Rochdale canal lock, which is in its nature real property, yield- ^'^^ i^-i^t*

ing profit within the township ; the rates leviable there by vir-
jgir A.Mac-

tue of the act having been given to the duke in lieu of the donald
profits arising from certain wharfs which he before enjoyed ; and Others.

and the case finding that the trustees are the occupiers of that

lock. Then, as to the objection founded on the omission to

rate the several persons stated in the case for their stock in trade, [ 328 ]

it is not sufficient that property is local and visible within the

township in order to be rated, if it do not yield profit; and,

there being no evidence brought by the appellants which satis-

fied the justices that there was any clear surplus by which they

could amend the rate in the case of any individual, according

to the power given in such cases by the stat. 41 Geo. 3. c. 23.

s. 6., they were bound by The King v. Dursley [a) to disallow

the objection. As to quit rents, they have been held not to be

rateable (6).

The Attoriiey-General, Topping, and J. Williams^ contra,

contended, first, that this was in effect a rate upon the dues or

rates payable at the lock, and not a rate upon the lock itself:

but it is sufficient to raise the objection, that they are all

coupled together, if part of the subject matter be not rateable:

and the Court having recently decided that tolls in them-

selves are not rateable, the trustees, who are found not to

have been inhabitants of the township at the time, cannot be

rated for them. Upon the ground of the omission to rate the

visible stock in trade of the inhabitants of Manchester, they

argued shortly upon the unreasonableness of the conclusion

drawn by the Sessions. The only evidence which can be given

of the surplus profit made by the tradesman, from the posses-

sion of his stock in trade, must in its nature be general, arising

from the nature and appearance of his dealings.

Lord Ellenborough C. J. The Court will not involve

themselves in any contradiction to the- cases which have been r ooq -i

decided, by discharging the rule for quashing the order of Ses-

{a) 6 Term Rep. 5^.

(Z>) Rex V. Vande--v:all, 2 Burr. 991. This' exemption was said by Lord
Kenyan in Rex V. Alberbitry, 1 East, SST), to go upon the objection of its

being a double rating of the same property, in die hands of the landlord, as

well as of the tenant.

sions
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1810. sions in this case. First, as to the omission of rating stock in'

trade in Manchester. In order to inchule particular individuals

in the rate, a case must be made out in evidence against those

individuals : here there was an attempt to do it by the appellants,

but they failed in satisfying the Court below upon the facts.

We have no concern with the conclusion of fact which the

Justices have drawn as they state to us ; and I do not say that

I should have come to the same conclusion : but the Justices

"; have only found that certain persons, inhabitants of Manches-

ter, were possessed at the time of visible stocks in trade within

the township, and were personably liable to be assessed to the

poor's rate in respect thereof, if by law such property be liable

to be rated. Now visible 'joroperty in the place, such as stock

in trade, merely as being visible, is not liable to be rated, but

to make it rateable it must also he productive : but the Justices

have found that it was not productive, or, what is the same in

effect, that it was not proved to be so to their satisfaction.

That finding concludes the question. And then the remaining

question stands on the rateability of the property of the trus-

tees. The case states that they are the occupiers of the lock and

of the several wharfs and warehouses mentioned in the rate;

and it is not disputed that the property rated yields profit : but

it is objected that they are rated for dues or 7'ates, that is, for

the tolls payable at the lock under the act of parliament; and

that the Court have held tolls not to be rateable. But the

Court have only said that tolls are not rateable ^)t r 5c, but only

when connected and rated conjunctively with real and substantial

property, situated in the parish, which, as yielding profit there

by means of the tolls, is the proper subject of rating within

C 330 ] the act of Elizabeth. Now here the lock itself is rated, which

is something real and substantial, locally situated in the town-

ship, and producing profit; and the addition of the dues or

rates is merely giving other names for the same thing. These

dues or rates are given by the act of parliament as a compensa-

tion to the Duke of Bridgewater for the loss of his profits of

certain wharfs adjoining to his canal at Mayichester ; which

wharfs were before clearly rateable in respect of those profits :

the rates, therefore, made payable at the lock were substituted

as a compensation, for and in lieu of, the wharfage before enjoy-

ed: they are the substituted medium of profit arising, as the

act
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act describes it, from those wharfs. The Court, therefore, by J 8 10.

this decision, will not break in upon that which they have re-

cently decided, that tolls per se, and when not mixed with a rate ^"® King-

upon other property, which, as having substance and locality
gir^A^MAC-

within the parish, is properly rateable there, are not liable to donald
be rated. and Others.

The other Judges concurring,

The Rate and Order of Sessions confirmed.

The King against John Nicholson* ,
mdnesday.
May 23d.

JOHK Nicholson appealed to the Sessions against a rate The lessee

made for the relief of the poor of the township of Monk- ^"^ occupier
^ 11 o* ^" ancient

ixiearmouth-shore, in the county of Durham, whereby, as lessee and exclu-

of an ancient ferry, from between Swiderland* near the sea, sive ferry,

in the said county, and MonJaoearmouth-sJiore, he was rated inhabitant re-^

for the tolls of the same. The Sessions confirmed the rate, jzW««i? within

subject to the opinion of this Court on the following case: "^^ township
J i.

~
in wnicn one

The appellant NicJiolson is an inhabitant of and lives in Sun- of the termi-'

derland, which town lies close to the sea, at the mouth of the ^^ of the

river Wear, which divide? the parish of Sunderland from the tuated is

township of Moyikwearmouth-shore, on the north side of the not Hable to'

river, maintaining each their own poor. There is an ancient ^f
^^^y-

' o '^

.
there ror any

ferry for horses, goods, and passengers, which crosses the river share of the

from Sunderland to MonJcwearmouthsJiore, and from Monk- tolls of such

nxicarmouth-sliore to Sunderland. This ferry imtil 1795 was supposing a

leased by the Ettrick family under the Bishop of Durham, ferry to be

when it was purchased by, and now belongs to, the commis- [^H l^/^P^'"
^ y 1

ty, It is not
sioners of Wearmouth bridge ; and the ferry and the tolls there- such real

of are at present let by them on a lease for three years from property as

Martinmas, 1808, to the appellant, at the yearly rent of 350^. jn t^g gtat.

43 Eliz. c. 2.

the occupancy of which subjects the party to the relief of the poor of the place. And
all the cases where parties have been held rateable in respect to the occupancy or receipt

of tolls (apart from the question of inhabitancy) hare been where they at the same time

occupied real visible property connected with such tolls in the place where they were
i-ated. [*331 ]

There
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1810. There are two large boats, which keep plying all the day to and

, .
from Stmderland and Monktsoearviouth-diore^ and which are

The King rowed by two in each boat, and the fare or toll paid for a per-
against son passing in the ferry is a halfpenny each way; and of late

years for convenience it has been accustomed to collect the

money of the passengers as they enter the boat on either side

of the river, instead of when they go out, as it is used to be

done formerly ; and one boat puts off from one side of the

water when they see the other put off from the opposite side.

There is a small boat also goes to and from Sundetiajid and
MonJcwearmouth-shore during the night ; and the inhabitants

of Monkweai-mouth-shore, who are accustomed as after-men-

tioned, pay the same toll or fare of a halfpenny as persons not

customed do, if they go over in this night boat. The respec-

C. 3S2 ] tive boats when not used have always been locked up on the

Sunderland side of the water, close to the place where the pas-

sengers get in on that side. Previous to the year 1710, a dis-

pute having arisen between Anthony Ettrick, Esq. the then lessee

under the bishop of this ferry, and Sir Wm. Williamson^ Bart.,

respecting the ferry landings on his estate in the township of

Monkwearmouth-shorei and the ferry dues to be paid by his

tenants in Monlcxsoearmouth-shore for passing the ferry, it was

referred to arbitration: and, by an award dated 25th March,

1710, two places were set out by the arbitrators for the ferry

landings in Monkwearmoitth-shore ; and the one of them, which

is called the High Landing in the award, is the place where the

ferry now lands, and has for a great many years past. And the

ferry dues to be paid by his lessees and tenants in Monkwear-

mouth-shore were also fixed by the arbitrators ; namely, a cot-

tao-e 2s. Qd. and a dwelling-house bs. for one year's passage of

the lessee's tenants or inhabitants of each cottage or house
;

and the ferry was to land from thenceforth in no other place in

Monkwearmoidh-shore but the two places set out by the arbi-

trators. The ferry dues settled and ascertained by that award

for the passage in the ferry boats of the lessees, tenants, and

the inhabitants of the cottages and dwelling-houses situate in

Monkwcarmouth-shore, have been paid ever since to the tenant

or occupier of the ferry for the time, and are reserved and con-

firmed to the same lessees, tenants, and inhabitants, in the act

passed for the election of Wearmoiith bridge in 1792, and

amount
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amount to from 80/. to 100/. a year. The ferry has always un- 1810.

til the j'^ear 1 802, when it was let to one Thomas Waridless,

who lived in Monkwearmouth-s/iore, been let to persons living -l he King-

in Sunderland, and been rated to the pool* of Sunderland for Nicholson.
the whole of the tolls or ferry dues : and it has at different times

been also rated to the poor of Monhwearmouth-shore ; but [" 333 ]

nothing wd,s ever paid to that township until Wandless took the

ferry ; when the parish of Sunderland having raised his rate, in

consequence of his having given an additional rent, he objected

to pay, on the ground that part of the tolls of the ferry arose

and became due in the township of Monk'noearmouth-shore, and
were liable to be rated to that township ; and the township of

Mo7ihiD€armouth-shore having rated him for a part, he appealed

against the Sunderland rate, on the ground before-mentioned,

to the Sessions at Durham in July 1805, when the point was
abandoned by the respondents, and Wandless's rate to Sunder-

land was amended, and reduced to half of the tolls of the ferry;

and the ferry has since been continued to be rated to Monkwear'
mouth-shore for Ofie half of the tolls or ferry dues, including

one half of the custom money, and for the other half thereolj

including the remaining half of the custom money to Sunder-^

land. The number of passengers from Sunderland to Monk-
laearmouth-shore are about the same as from Monk'wearmouth-'

shore to Sunderland. The place where the ferry lands in

Monkv:iearmouth-shore is of little or no value of itself, in case it

was not used for the ferry landing. No question arose in this

case as to the quantum, forit was admitted that the appellant was

properly rated in the township of Monkwearmouth-shore as to

quantum, in case he is rateable there at all for any part of the

tolls or fees arising or received from or in respect of the ferry

boats. The Sessions being of opinion that he was rateable

for a moiety of all such tolls or fares, including one moiety of

the custom money aforesaid, confirmed the rate.

This case was now argued by Holroyd, in support of the or-

der of Sessions establishing the rateability of the appellant for the

profits of the ferry, and by Hullock against it: and as the case [ 334 "]

of Williams v. Jofies, next reported, which was argued in the

last term, and stood over for consideration till the argument in

this case had been heard, involved the same general question, I

have collected together in this place all the leading arguments

Vol. XII. T and
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1810. and authorities adduced by the respective counsel for and against

the rateability of this species of property.
Ine Kino

Jjj affirmance of tlie rate it was argued that a ferry was real

Ni^otpo^r. P'^Ppcrty > an incorporeal hereditament within the parish ; local

in its very nature, and having locality assigned to it by law: de-

r 335 1 ™*hdable in a praecipe quod reddat (a), in counting upon which

it must be claimed as situated in such a parish, &c. : an assize (b)

clearly

(a) No authority was cited for this. Quasre what of reality is in fact

to be rendered upon the demand of a ferry in such a writ ? In SavilU^s

Rep. 11. it is indeed said to have been holden in the Exchequer-chamber,

an. 23 Elix. that a ferry is in respect of the landing place, and not of the

water, and that the land on both sides ought to belong to the owner of the.

ferry. And it is not conceivable how any ferry could have originated by
private authority without the assent of the owners of the land on each side

:

except perhaps were the landing on both sides was in a common highway,

where the licence ofthe crown would be presumed. In Juxon v. Thornhill,

Cro. Car. 1S2. [S. C. 1 RoL Abr. 464.] the king's licence to the plaintift

to fix locks on the river Omcy which is a common public river, for the

easier navigation of it, taking reasonable toll, was only sustained because the

locks were upon the plaintiff^s oiun land. Yet it does not follow that the

owner of the feny should have the property of the soil on either side ; for

the land-owners upon a public river may have granted to the licensee of" the

king (where the dominion of the banks was not in the king himself)

liberty to land passengers, &c. from his ferry-boat, and to moor tlie boat

to the shore. So ancient gates upon highways are intended to have been by
licence of the king. [James v. Hayivard, Cro. Car, lf.5.] or the rigijt to

have such gates may have been reserved when the land was first granted bv
the owner for the purpose of a highway. In Les Vermes de la Ley, S38. a

ferry is explained to be "A liberty by prescription or the king's grant to

have a boat for passage upon a great stream for carriage of horses and men
for reasonable toll." And in Curnueny. Salkeld, ^ East, 538—544, 5. Ld.

Ellenborough C. J. said, " If the lord of a manor have a grant of a market

within a certain place, though he have at one time appointed it in one situa-

tion, he may certainly remove it afterwards to another within the place named

in his grant, &c. The right ofremoval is incident to hi& grant, if he be not

tied down to a particular spot by the terms of it."

(Zi) This seems to be by force of the stat. West. 2. 13 Ed. I. c. 25. Before

that statute the writ of assize of novel disseisin de libero teneraento lay only

of things of which a praecipe quod reddat lay at common law. [There was,

however, another writ of assize at common law, for common of pasture:

though it was doubted whether before that statute an assize lay of other

commons, for which the proper remedy was by a (2,uod permittat.] 8 Rep.

4fe -^7. 2 Inst. 409— 12. But that statute extended the remedy by assize

to
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clearly lies for it: the owner may prescribe for it, and have a 1810.

seisin in fee of it. Considered as a franchise, it is a real fran-

chise, the exercise of which is necessarily confined to a certain The King

place. One of the landing places is within the township, to
-^ickoiIoh.

which the defendant is rated, and a moiety of the tolls becomes

due and is collected there. There is no distinction in principle

between the tolls of a ferry and those of a market or canal : the

former were held rateable in the case ofthe corporation of Wick-

ham [a), confirmed in Atkins v. Davis {b) : and in the Stafford-

shire and Worcestershire canal case (c), the proprietors, who
were empowered by act of parliament to take so much per mile

per ton, for all goods carried along the canal, were not only

held rateable for their lands, wharfs, &c. and other real property

in the occupation of their servants, but also for the tolls which

became due in the several parishes on the line of the canal where

the different voyages ended ; though for their own convenience

the Company were authorized to collect the tolls where they

pleased, and did in fact collect them in other parishes. Part C 336 ]

of the rate there was specifically on the tolls and duties arising

from the navigation on the canal, dne at Lower Mitton ,- the

case was argued as a rate on tolls contradistinguished from land,

&c. and decided on the ground ofthe tolls, as such, being rate-

able in the parish where they became due, as arising and becom-

ing visible property there. The like decision upon the same

principle had before been made in The King v. Page (d). [Lord
Ellenhorough C. J. In those cases the question did not turn so

much on the rateability of the property, considered merely as

tollSf as on the proper place where they were to be rated ; for in

all these cases the tolls were in respect of the land and soil of

to various, perhaps to all cases of profits apprender in a place certain in

which the party had a freehold or interest for term of life : amongst other

profits, those of toll and passage are named in the statute ; and passagium,

says Lord Coke, " is properly a ferry for the passage of men and cattle over

" a water, for which the owner has a toll : for if a man have passage in the
" vessel of another to the church or elsewhere, it is not any profit, but an
" easement, whereof no assize lies, as is adjudged in gl Ed. 3 jiss.

*' 44." &C.

(a) 3 Keb. 54d. and 1 Freem. 419.

(b) Cald. 328. 333. 338. Sedvidei^. S32. (f) g Term Rep. 340.

{d) 4 Term Rep, S-i^.

T 2 the
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1810. the canal which was vested in the proprietors. In general the—~ rate has been imposed on some real property in the parish out
Ihe King

©f which the tolls arose, as on the sluice in The King v. Car-

NicHOLsoN. dington (a), and in the Suiters' Load sluice case (b). [^Dayley J.

All the cases of tolls held rateable have been where the tolls

arose out of the use of land.] Yet in Atkins v. Davis (c), Bul-

ler J., speaking of the case of The King v. Cardingtofi, said

that Palmer, who was there rated in respect of the tolls, had

no property either in the soil or in the water, but had merely a

power of erecting sluices and taking tolls. Neither was the soil

of the Aire and Colder rivers vested in the undertakers of the

navigation, yet in their case (d) the tolls and duties of the navi-

gation, which they were authorized to collect by act of parlia-

ment, were held rateable (apart from the lands, wharfs, &c. in

their own occupation,) in the two parishes where the collection

[ 337 ] was made in respect of the whole line of the navigation, which

ran through several intervening parishes. So in the case of the

Leeds and Liverpool canal (e), the company were rated specifi-

cally for their tolls of the navigation as well as for their ware-

house and land. [Lord £lle7iborough C. J. The undertakers of

the Aire and Calder navigation had I believe real property in

the parishes where the tolls were collected ; and the rate was

upon the tolls conjoined with that property, which property wits

rendered so much more productive by reason of the tolls col-

lected there. So in the Leeds and Liverpool case it was a con-

junctive rating. The tolls were held rateable for the canal

within the parish. But is there any case of rating tolls where

the owners had no land or visible property in the parish?] Tn

, every case where tolls have been rated as well as land, the order

of Sessions confirming both conjunctively ought to have been

quashed instead of being confirmed, if the Court had not con-

sidered that both were rateable. [Lord Ellenhorough C. J. The
great difficulty is to bring the case within the words of the stat

43 Eliz. c. 2. conferring the authority. The i)arty rated must

(fl) Conxip. 581. {b) 4 Term Rep. 730.

(c) Cald. 326. and vide ibid. 3S5.S. P. by miles J. That was the case of

the London Bridge water works, rated in discharge of damages recovered un-

der the riot act, which speaks of ability in general, and does not specify, like

the Stat. 43 Eliz. any particular taxable objects.

id) 2 Term Rep. 660. {e) 5 EasU 325,

be
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be either an inhabitant of the parish, or he must be an occupier 18 10.

of one or other ofthe descriptions of property mentioned in the —

—

statute.: and within which does this appellant come? The case ^"^ King

states him to be in fact an inhabitant of another place.] He Nicholson.

may be considered as an occupier of land in respect of the use

which he has of the water which covers the land, and is part of

the realty. The word lands is used in the statute as the nomen

generalissimum for every species of real property, incorporeal

as well as corporeal : " all lands, and all real properii/, are

rateable to the poor," said Lord Mansfield in Rex v. Gardner (a). [ 338 J

At all events he may be considered as an inhabitant ofthe town-

ship within Lord Coke's (b) extended signification of that word

in his construction of the statute of bridges, as comprehending

all who have lands and tenements in possession, though Jiving

in a foreign country. In like manner the stat. 4)3 Eliz. may be

taken to include every person occupying any species of proper-

ty, or exercising any local franchise producing profit to him

within the township; for this forms part of his ability there. A
lessee of tithes, though he do not reside within the parish, is

certainly rateable. This is not the case of a mere easement, but

the party has an interest in the place. The tolls of a light-house

were held in a late case (c) not to be rateable, because neither

the ships in respect of which the tolls became due were within

the parish, nor were the tolls i-eceived there: that case, there-

fore, does not conclude the present.

Against the rateability of tolls, it was contended that the

question was one of strict construction upon the words of the

Stat. 43 Eliz. c. 2. by which alone the power of rating to the

relief of the poor was given. The statute directs the necessary

sums to be gathered out of the parish according to its ability by
taxation of every inluibitanti Sec. and of every occupier oilandsy

&c. and no man can be rated except as an inhabitant or occu-

pier [d). Here the case negatives that the ajipellant was an in-

habitant of this township; and the only question which can be

made is, whether he were an occupier of lands. [Lord Ellen-

borough C. J. asked whether the counsel wei-e aware of any case

where the word inhabitant in the statute of Elizabeth had been

held to mean any other than resident : and was answered that

(a) Cowp. 84. (/j) 2 I/iJt. 702. (c) Rex V. Tynemoulhy ante, 4G.

{^i) By Lord Mansfield^ in Kex v. Gardner, Cowp. 23*

there
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1810. there was no such case : that the question was raised in the Liver*

pool and Hull cases (a).] In every case where a rate in respect

The King ^f personal property has been established, the party rated has

nShoiS)K. appeared to be an actual inhabitant of the place. It is argued

that the word lands includes all real property, and that a ferry

is real property ; but no authority has been cited for that posi-

tion : no instance has been shewn of an ejectment brought for

a ferry, or of a praecipe quod reddat lying for it. But however

that may be, that is not the criterion for its rateability. The

rule was laid down in T7ie King v. Andover (fr), and has been

long established, and lately recognized in Rex v. St. John Mad-

dermarket, in Norwich (c), that a person is only rateable for

his local visible property within the parish : the property must

be visible and tangible to make it the subject of occupation.

When, therefore, this is argued to be an incorporeal heredita-

ment, it does not follow, nor is there any authority to shew, that

a person is rateable for an incorporeal hereditament in the place

where he does not reside. The specific mention of tithes in the

statute bears against the argument, and shews that without such

express mention the owner would not have been rateable for that

species of property under the general word lands; and expressio

unius est exclusio alterius. This is a rate on the tolls of a ferry,

in other words, upon the profits made by the manual labour of

working the ferry boats ; that is upon the freight of the boats

;

[ 340 ] and that too in a place where the owner does not reside, and

where the boats are not kept. And though if he were an inha-

bitant of the township the ferry boats of which such profit was

made might furnish a local visible criterion of the party's ability,

yet in no other character could he be rated for such profit. The
right of conveying persons from the one side of the highway to

the other is a mere franchise or privilege: the right of landing

on the soil of the highway is common to all the king's subjects

alike : so far, therefore, from the owner of the ferry having any

interest in the soil itself, he has not even the exclusive rijiht to

the use of it. Other boats may land there, though they may not

carry passengers or cattle for hire. [Lord Eilciiborough C. J.

(a) H. 38 G. 3. B. R. vide 8 Eajt, 455. n. and 457. «. and ride per Lcnv-
' rence J. in Rex v. Jonest ib. 462.

{b) Convp. 5(i5.

(f) 6 East, 18G, 7.; andvidcitw V. Jo«<'j, QEasUAHX.
The
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The owner of the ferry may be said, perhaps, to have a right to 18 id.

make a special use of the highway; but he cannot be said to ——^

have the occupation of the highway.] It is merely tolUhorough, ^"^ King

which is taken for passing over the highway, in consideratioh of Nicholson.

repair or other benefit done by the owner of the toll, but with-«

out any interest or claim in the soil ; and not a toll traverse^

which originates in the liberty given to pass over the owner's

soil (a). In Jolliffe's case (6), the grantee of a way-leave, which

h a mere easement, was held not to be rateable for it : and a

ferry is no more than a public easement. All the cases of rat-

ing, in respect of real occupancy, have been where the subject-

matter was corporeal visible property in the parish, whatever

tlie form of the rate may have been. In the case of the market

toll of Wickham (c), the corporation were probably the owners [ 341 ]

of the soil. In the other cases {d), where tolls have been rated,

the persons have been rated for them conjunctively with tangible
,

real property, out ofthe use of which they arose, such as sluices,

towing-paths, engines, boats, wharfs, warehouses, canals, and

the like: but in Rex v. Rebo'no (<?), and Rex v. Tynemouth {^f\
the tolls of a light-house were held not to be rateable, whatever

the light-house itself might have been under different circum-

stances. Turnpikes are said not to be rateable on account of

the application of the tolls to public purposes ; but though they

were private property, the occupier would only be rateable for

tlie turnpike-house, and not for the tolls eo nomine. And in the

case of the sluice, being fixed to the freehold, it could be no
other than real property; capable therefore of occupation {g\
and the occupier of which had such exclusive possession of it

as would have enabled him to maintain trespass.

(«) Vide Lord Pelham v. PickerfgilU 1 Term Rep. 660., where this subject

is fully discussed.

{b) 2 Term Rep. 90.

(<r) 3 Keb. 540., and 1 Freem. 419. Vide Rex v. Gardner, Coivp. 79. a

corporation may, by its officers or seivants, be an inhabitant or occupier

within the statute 43 Eliz.

(d Rex V. Cardingion, Coixp. 581. Rex v. Sailers's Load Sluice, 4 Term
Rep. 730. Rex V. Page, ib. 543. Rex V. The Mayor, i^c. of London, lb.

21. Rex V. St. Nicholast Gloucester, Cald. 262., and Rex v. Hogg, 1 Term
Rep.72l.

(e) 1 Const's Bott, 115. (/) Ante, 46.

ig) Reference was made to the stat. 6 Sc T IV. 3. c. 16., to prevent exac-

tion j of the occupiers of locks and weirs upon the Thames.

Lord
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The King
against

I^ICHOLSOH.

[ 343 ]

1810. Lord Ellenborough C. J. There was a case of Williams

V. Jones (a) argued in the last term, which in principle is the

same as the present, and will be governed by it, unless the

Court should hereafter see any special ground on which to dis-

tinguish it. The rate is here imposed on the tolls merely of

the ferry : and the question is, Whether the proprietor of the

ferry, who is not an inhabitant of the township in which he is

rated, be liable to be rated for such tolls received by him there ^

And this being a question upon the construction of the star.

43 Eliz. c. 2. it is material to Ipok to the words of it. By that

statute, the parish officers, by consent of two justices of peace,

are directed to raise a competent sum for the relief of the poor,

by tajcation of " every inhabitant^ parson, vicar, and other, and
*' every occupier of lands, houses, tithes impropriate, propria-

*' tions of tithes, coal-mines, or saleable underwoods in the

** said parish." Now, tolls do not come within any one specifi-

cation of occupancy described by the statute: they are not

lands, nor houses^ &c. If, thei'efore, the owner be taxable

for them at all, it must be as an inhabitant of the parish out of

which they arise : but there is no case in which the word inhabi-

tant in that statute has been held to mean any other than a

resident within the parish. In the cases which have occurred of

I'ating in respect of personal property, such as The King v.

Liverpool^ and The King v. Collison, which, are mentioned in

The Ki7ig v. Jones (b), residence was considered necessary to

constitute inhabitancy. But we are reminded of cases Avhere toU^s

arising from navigable canals, to which the tolls of a ferry are

assimilated, have been held rateable, without any reference

to the question of inhabitancy : and the WicJcham case is much
relied on, where a corporation was held rateable for market-

tolls: but they were the lords of the soil where the market was

held, in respect of which they were rated for the tolls. In the

case of 7%e King v. Cardington (c), the rate was specifically

upon the sluices, on that which was local and visible property,

and producing profit within the parish ; and all the ciises where

r 343 ] tolls have been held to be rateable, when they are examined,

will be found to have proceeded on that ground. It was so in

{a) See the next case, poit 344.

[b) Vide 8 East, 451 j 5, 7. (c) Coiup. 581.

7

the
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the case of the Staffordshire and WorcestersJm-e canal {a): the 1810.

company were there rated for " their basins, towing-paths, and

that part of their canal and the locks lying within Lamer ^"^ King^

Mition, and for the tolls and duties arising therefrom due at niwiglson,]

Lower Mitton. There could be no doubt that the basitis,

towing-paths, canal and locks, were local visible property there,

and the tolls and duties arising therefrom, classed and con-

nected as they are with the local visible property rated, were

ponsidered as resulting from that local and visible property. In

all these cases, the tolls have arisen from the use of the canal,

which is local and visible, being part of the land itself, lying

within the parish where the tolls have been rated. But there is

no case where tolls detached altogether from local real property

have been held to be rateable j9^r s^. When, therefore, we are

called upon to decide such a question for the first time, I am
always disposed to go to the fountain-head, which is the act of

the 43 Eliz.; and, looking at the words of that act, I do not

iind any of them which extend to rate any person not being an

inhabitant of the place, nor the occupier of any of the specific

kinds of property mentioned in the act. And, not finding any

description in the statute which applies to the. case of this

appellant, I cannot hold him to be rateable for these tolls.

Grose J. declared himself of the sapie opinion lor the rea-

sons given by his lordship, whiph he thought it unnecessary to

repeat.

Le Blanc J. The appellant is yated specifically as the r 344 1

lessee of the ferry for halfof the tolls orJerry-dues in the town-

ship of Monlcwearmouth-shore : and it is found that he is an

inhabitant of, and lives in, Su7iderland .- and it is not stated that

he is the occupier of any property in Motikwearmouth-shore

:

and that brings it to the simple question, whe^he;" a person

residing out of the township be rateable there for the tolls of a

, ferry, which tolls arise, and become due to him, for carrying pas-

sengers and cattle from the one shore to the other, one ofwhich

lies in the township. The origin of his rateability, if it exist at

all> must be sought for in the stat. 43 Eliz., which does not

extend in terms to this case. At the same time, if the words of

it had received so extended a construction as to include this case

(«) 8 Term Rep. 340.
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1810. iri the various decisions which have taken place upon the rating

of the proprietors of canal navigations, I should have been dis-

The King posed to adhere to the settled course of construction. But this

NrawLSON'. P^^^^ "ot having been decided in those cases, I cannot, upon

reverting to the words of the statute, consider the appellant as

coming within any of the description of persons rateable there

given. It is contended that he is an inhabitant of the township

within the meaning of the act, and that he is also within it as an

occupier of real property. Now, wlien the word inhabitant is

used as well as occupier^ I must consider that, by the former,

was meant a person who was resident in the place; for one

might occupy without being resident, and the statute meant to

include both : but this appellant is found to have been resident

in Sunderland, and in that sense is not an inhabitant of Monk-

'vocarmaidh-shore. Then, as to his occupation of real property

in the latter township; if this ferry and the tolls be real pro-

[ 345 ] perty, still the appellant is not the occupier of such real pro-

perty as is mentioned in the act of parliament. But they are

compared to the tolls of a canal, which, it is said, have been

held to be rateable property within the statute : it will be seen,

however, upon examination, that in all those cases the parties

claiming the tolls, for which they were rated, had an interest in

some local and visible property within the parish connected

with their interest in the tolls ; as where they were made pay-

able at their own wharfs or warehouses, where the goods car-

ried on the canal were received or deposited ; or, in respect of

the line of canal by which they were carried passing through the

parish where the tolls were rated. The case of the owner of

the packet-boats («) comes very near to that of a person who

has an exclusive right of carrying passengers and goods in a

ferry-boat; but the packet owner was only held to be rateable

for his profits in the parish where he resided, and where the boats

were kept, and produced the profit to him ; and he was con-

sidered not to be rateable in any other place to which the boats

sailed where he was not resident. The appellant, therefore, is

not rateable for this property within the words of the statute, or

the decided cases upon it, either as an inhabitant, or as an

occupier.

(«) Rex"^. Jones, 8 Eash 451.

Baylly J.
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The King
against

Nicholson.

Bayley J. This person is neither an inhabitant of the 1810.

township within the meaning of the statute, nor an occupier of

any of the species of property mentioned in it: and, when we are

called upon to put a construction on the act for the first time,

we ought to abide by the words of it. In a statute which men-

tions inhabitant as well as occupier, inhabitant must mean

resident, otherwise it would for this purpose mean the same as [ 346 ]

occupier. But the appellant is said to be an occupier of the

tolls, and that tolls have been held rateable eo nomine in seve-

ral cases : but in all those cases it will be found that the per-

sons rated were the occupiers of lands within the place, in re-

spect of which the tolls in the whole or in part were payable.

In The King v. Cardington, the party was rated for the sluice

of "which he was the occupier, which sluice was real property.

In the case of canal tolls, the proprietors rated were the occu-

piers of the canals; and canals are real property: they are land

applied to a particular purpose, and the tolls are the profits

arising from that use of the land, and are given to the pro-

prietors as a compensation for the use of it in that manner.

Here the appellant was not an inhabitant of Monkwcarmouth~

shore, and he was not an occupier there of any real property,

ibr which he was rateable.

Order of Sessions quashed.

Williams, Executrix of Hugh Williams, against

I Jones and Hughes.
Wednesday,
May '23d.

^PHE plaintiff brought a writ of error to reverse a judgment The owner of

given against her testator in the Court of Great Session of a ferry re-

Anglesey, in an action of trespass by Hugh Williams, the plain-
j|ff"|n" \.

tiff's testator, against Jo«^5 and Hughes, for taking his ferry- rish, but tak-

ing the pro-
fits of the ferry on the spot by his servants and agents, is not rateable for such tolls in the

parisli where they were so collected, and where one ofthe termini of the ferry was situated,

and on which shore the ferry-boats were secured by means of a post in the ground; the soil

itself at the landing-places being the king's common highway; and the owner of the ferry

isaving no property in, or cxclusire possession of it.

boat
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boat on the 2d of Jwn^ 1806, at Beaumaris, in the county of

Anglesey, and selling the same, and converting the money
arising therefrom to their own use. The defendants pleaded

not guilty, and also two several justifications ; the substance of

which was, that the supposed trespass was done by them in

executing a warrant of distress duly issued after summons, &c.

by two justices of the peace for the county of Anglesey, against

the said Hugh Williams for non-payment by him of a rate

made for the relief of the poor of the parish of Llandysilio in

the said county, in which rate he waa assessed as proprietor and

occupier of Porthacthwy ferry in that parish, in the sum of

10/. 135.; and the payment of which was first duly demanded of

and refused by him. The plaintiffs below replied that the

defendants of their own wrong, and without the cause by them

alleged, committed the trespass complained of; and on issue

joined, a special verdict was found, stating in substance:

That Hugh Williams was the proprietor of Porthacthsoy

ferry, and of the tolls thereof; the same being an ancient ferry

for the conveyance of persons, cattle, and carriages, in boats

across an arm of the sea, called the straits of Menai, or the

river Menai, from the county of Carnarvon to the county of

Anglesey, and vice versa : and the king's highway from London

to Holyhead leads to and from the said arm of the sea, within

the limits of the ferry. For many years past there have been and

now are five landing-places in the parish of Llandysilio in

Anglesey, used by the ferry-boats on landing from the opposite

shore; which landing-places have, within four years before the

making of the rate in question, been repaired and improved by

Mr. Williams, the proprietor of the ferry: and for divers years

last past there hath been and now is a post fixed in the ground

at one of the landing-places, to which post the ferry-boats have

been and are usually moored when lying in the Anglesey side.

The said arm of the sea is open at one end to the bay of Car-

7iai-von, and at the other end to the Irish sea, and is navigable

for all the king's subjects : and they have always of right landed

at the several landing-places at their pleasure; and the pro-

prietor of the ferry never had nor hath the sole or exclusive use

of the said landing-places, or cither of them ; but has the sole

and exclusive lyght and privilege of conveying by his boats per-

sons, c&ttle, and carriages, for hire, from a part of the said

king's
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kin'y's Iiighway lying in the parish of Bangor^ in the county of 1810.

Carnarvon, to another part of the said king's highway, lying in

the parish of Llandj/silio in Anglesey/, and vice versa. During

all the time aforesaid the ferry-boats have been worked and Jones.

navigated by the proprietor's servants, hired and paid by the

day; and the tolls and hire due and payable for such conveyance

from the county of Carmarthen to the county of Anglesey have

been in fact paid to his servants for the use of the proprietor of

the ferry, sometimes upon the said arm of the sea, a little before

the arrival of the boats at the landing-places, and sometimes in

the boats at the landing-places, and at other times upon the

landing-places in the parish of JLlandysilio, after the persons

paying the same have landed. And the proprietor's servants

have from time to time paid over the tolls and hire so received

by them to his agent, residing in part of a dvrelling-house

whereof Hugh Williams is seised in fee, in the parish of

Lla7tdysilio, of which house one T. B. is tenant, and has

continually been rated in his own name to the relief of the

poor of the said parish of Llandysilio, and has paid the rates

assessed upon him. And Hugh Williams's agent has never

been rated, nor ever paid any poor rates : and such agent has [ 34-9 J

from time to time, monthly, paid over such tolls and hire to

another agent of Hugh Williams at Beaumaris in Anglesey, out

of the parish of Llandysilio for the use of H, Williams.

H. Williams never inhabited or dwelt in the parish oiLlandysilio

and no proprietor of the ferry or tolls, or other person in respect

thereof, has at any time been rated for the same to the reliefof the

poor of the parish of Llandysilio before the making of the rate

in question. The special verdict then stated that Hugh Williams

being such proprietor of the ferry, before the trespass complain-

ed of, a rate for the relief of the poor of the parish of Llandysilio

was duly made, dated the 6th of Fehruary 1806, in which he

was rated for Forthacthisoy Ferry and the tolls the^-eqf, at the sum
of 10/. 135.; which rate was afterwards duly allowed by two
justices of the peace for the county o^ Anglesey and duly pub-
lished in the parish church of Llandysilio; and payment was
afterwards duly demanded of Mr. Williams by the defendants,

the parish officers oi Llandysilio , but he refused to pay the same.

And then it stated the complaint of the parish officers to two
magistrates of the county; the summons issued to Mr. Williams

to
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to answer before the magistrates ; his default ; and the duo issu-

ing of the warrant of distress, by virtue of which the defendants

distrained one of Mr. Williams's boats for the amount of the

rate, &c. But whether upon the whole matter the defendants

of their own wrong, and without the cause alleged by them in

their justificatory plea, committed the trespass, the jurors

prayed the advice of the Court, and found a verdict of guilty

or not guilty accordingly. The Court below gave judgment

for the defendants ; and the plaintiff below having in the mean
time died, his executrix brought this writ of ei-ror.

This case was argued in the last term by Abbott for the

plaintiff, and by Barnes for the defendants. The general ar-

guments urged by them for and against the rateability of this

species of property have, to avoid repetition, been interwoven

with those urged by the counsel in the last case, which was de-

cided immediately before this. Some additional observation

was made in this case upon the circumstance of the post driven

into the soil, to which the ferry boats were sometimes made fast

on the Llandysilio shore; but the Court considered that this

did not essentially vary the present question : for the owner of

the ferry was not found to have any property in the soil of the

highway; and supposing that he had a right to make such a

special use of the highway for the purpose of securing his ferry

boats, that did not make him the occupier of the highway : nor

gave him any exclusive possession of it : nor could he maintain

trespass for any injury done to the soil at the landing-places,

which were common to all the king's subjects to land and pass

upon. And now, after the judgment in the former case had

been delivered,

Lord Ellenborough C. J. declared the opinion of the

Court, that tlie decision of this case necessarily followed that of

the other, the question in both being substantially the same

;

and therefore they reversed the judgment of the Court below.

Judgment reversed.

The
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1810.

The King Offainst The Inhabitants of Mitcham. Wednesdc^y
° May ^1d.

T)EBECCA the wife of George Pendry was removed with A hiring at

her children, by an order of two justices, from the parish ^eek for as

of Mitcham^ in Surry, to the parish of BurghAeld (called in long time as

the order Birchfield) in the county of Berks. The Sessions, on
^pJ'^iTant

appeal, quashed the order, subject to the opinion of this Court could agree

on the following case

:

*^

°"Y \^.

Joseph Pendry, being settled in Burghfield, was hired by ^^„^ yn^er

Graves, the keeper of a toll-gate in the parish of Egham, at 3s. which no

a-ioeeh Jar as long time as his master and himself could agt-ee,
^^^ f^^

to assist in collecting the tolls ; and continued to serve under gained.

such hiring for more than a year; during which time he assisted

Graves in collecting the tolls, and occasionally took care of a

horse and some hounds. Graves had no horse at the time he

so hired Pendry, but bought one afterwards. The hounds

were kept in premises belonging to the toll-house; and Pendiy

during all that time resided in the toll-house. Graves did not

hire him as he had before hired a brother o^Pendry, with whom
lie expressly contracted as for a yearly servant. Graves paid

Pendry as he wanted money, pounds at a time. Pendry, after

the hiring, married the pauper Rebecca, by whom he had the

three children named in the order of removal, and afterwards

deserted his wife and children.

Nolan and Roots, in support of the order of Sessions, en-

deavoured to shew that this was a yearly and not a "dieeJcly

hiring of the pauper by the turnpike-gate keeper, in the parish

of Egham ; it being for an indefinite period, as long as master [ 3-52 3
and servant agreed, though the quantum of wages was to be

ascertained by the number of weeks in which the service was
in fact performed. Tbey admitted the general rule, as laid

down in Rex v. Newton Toney (a), that a mere hiring at so

much a week, without more, would not give a settlement : but

here the parties looked to an indefinite period beyond the week,

for the hiring was to continue at the rate of 3«. a week till the

(a) 2 Term Rsp. 453.

disaffreement



36i CASfeS IN EASTER TERM

1810;

The King
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Inhabitants

of

MiTGHAM.

disagreement of one of the parties was expressed : and in Bet
V. Hampreston [a) a hiring at so much a week, with liberty to

part at a month's notice, was held to be a general hiring. They
also referred to Jtex v. St. Ebbs {b) ; where the party was only

specifically hired for a quarter of a year, at the rate of 205. a

year, but if he and his master liked each other he was to con-

tinue on: and the servant having served for above a year after

the quarter, was held to gain a settlement.

Lord Ellenborough C. J. That was an indefinite hiring,

at the rate of so much a yearj determinable at the end of the

first quarter. This case is nothing more than a hiring at so

much a week, which, where nothing else appears to the contrary,

is a weekly hiring within the rule laid down in The Khig vj

Newton Tonei/; and it cannot alter the case by adding that

which must necessarily have been underst«)od, that the hiring

was to continue as long as the master and servant agreed ; that

is, from week to week.

Le Blanc J. The case of The King v. Hanbui-y (c), which

was subsequent to that of Hampreston, confirmed the rule laid

down in The King v. Newton Toney,

Per Curiam, Order of Sessions quashed.

(fl) 5 Term Rep. 205. (l?) Burr. S. C. 289.

(f) 2 East, 423. and vide Rex v. Pucklechurch, 3 East, 382.

[ 353 ] The King against The Bishop of Rochester and

„. . . Others, Trustees under the Will of the late Lord
iVednesday, '

Ma^ S2d. Crewe.

rateLandlords HPHE trustees appealed to the Sessions against a poor's
not resident I o *.

within the made for the parish of Hunstonworth in the county of

parish, having Tkirham, in which they, being lessors in the lease after-men-

mines a^ tioned, were rated in the sura of 50/. being one moiety of the

other mine-
rals, with liberty to the tenants to dig, &c. ; reserving a certain annual rent, and also certain

proportions of tne ore which should be raised, are at any rate not assessable to the relief of

the poor for such certain rent, no ore being raised ; whatever the question might be as to the

proportion of ore reserved when in fact any should be raised,

certain
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Certain rent of 100/. reserved by the said lease. The Sessions 1810.

confh'med the rate, subject to the opinion of this Court on a

case, which set forth the lease under which the rent was reserved. ^ he King

This was an indenture of lease, dated the 30th of ik/a?/, 1805, The'^shopof
and made between the Bishop o^ Rochester, and the other trus- Rochester

tees appointed by the will of the late Lord Crewe, of the one ^'^'^ Others.

part, and A. Surtees, and others, ofthe other part; whereby the

trustees demised to the lessees " all the mines, veins, &c. par-

*' eels, and wastes of lead ore, and other minerals and fossils,

*' and also all the seams of coal then opened or discovered, or

" which should or might during the time therein mentioned be
*' opened or discovered, within, under, or upon the township
" lands called Nuckton, in the parish of Htmstorvworth, and
" within certain other lands therein mentioned ; together with
*' full liberty and authority for the lessees to dig and search for

*' pits, &c. under any of the said lands, for getting all the lead

*' ore, minerals, and coals, in or upon the said mining grounds:"

with other powers for the erection ofmachinery and other build-

ings on the mining grounds, and for facilitating the working of

the mines as therein mentioned : " to hold the demised premises

** to the lessees for the term of 21 years, i/ieldmg and pairing, [ 354< ]

** therefore, yearly, during the said term, unto the said lessors,

" their heirs, &c. for and in respect of the said lead ore and other

*' minerals, the clear yearly rent or sum of 100/.," payable half

yearly. There were also reserved, by way of rent, certain pro-

portions of such lead ore as should be gotten from and out of
i

the said mining grounds. There was also a separate rent re-

served for the coals, when wrought, and a rent for damages done

to the ground-tenants. The lessees were bound to pay all man-
ner of taxes, rates, assessments, aud impositions whatsoever,

parliamentary or parochial, already or thereafter to be taxed on
the demised premises, or on the lead ore, or other minerals,

coals, or fossils gotten thereout, or on the lessors or lessees in

respect thereof. The case also stated, that no coal mines had
been wrought within the grounds mentioned in the lease. That
the lessees had other lead mines in the neighbourhood, but had
gotten no ore from under the grounds of the lessors mentioned
in the lease, and consequently no proportion of lead ore had
been rendered, or become due, to the lessors. The lessors stood

rated in 50/., being a moiety of the certain rent of 100/. reserved

Vol. XII. U by
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1810. by the lease, and which was deemed a fair proportion for tha4

part of the mining ground which is in the parish of Hu7iston-
The King

.j^^^;^ . ^^j x\\e lessors, if liable at all, did not object to the

The Bishopof fairness of the apportionment. They stand rated in the follow-

RocHESTER ing form : " Lord d'exv^s trustees, for certain annual rent paid
ers.

theni by ^a5/£7-^, Hall, and Qo. for the liberty of opening the

mines mthin their lands, spoil of ground, &c. 50/. Rate 8/.

15s." None of the lessors reside, or have any dwelling house in

the parish o? Hunstonwotth. The lessees were not rated to the

relief of the poor in respect of the demised mines.

X 355 ] Nolan and Littledale, in support of the rate, relied princi-

pally upon the authority of Howls v. Gell (a), where the owner

(lessee under the crown) of lead mines was held rateable to the

poor for the profits of lot and cope, which were certain duties

paid to him by the adventurers, without any risk incurred by

liimself in the adventure : though they admitted the pressure of

the recent decision of the Court in Williams v. Jones (6). Be-

fore that decision, they said that they were prepared to contend

that the words " lands, houses, &c. in the stat. 43 Eliz. c. 2., the

occupiers of which were made rateable to the relief of the poor,

were only mentioned in the statute by way of example, and that

the legislature meant to subject to the same taxation every spe-

cies of real property. By the resolutions of the judges of assize

in 1633 (c), to the question whether shops, salt pits, profits of

a market, &c. be taxable to the poor as well as lands, coal

mines, &c. expressed in the statute; the answer is, " all things

which are real, and a yearly revenue, must be taxed to the poor."

In The King v. St. Agnes {d), the person entitled to toll-tin antl

farm-due, being certain proportions of the tin raised by the ad-

venturers, was held rateable for such proportions received by

him. It cannot vary the case that this payment is reserved to

the lessors by the name of a rent. Rents are only held not

taxable where the whole profit of the land is, in the first instance,

taxable in the hands of the tenants or actual occupiers; in which

case it would be twice taxed, if the landlord were again taxed

for his rent : but the ground of the former decisions was, that

the adventurers were not taxable for their profits, which were

precarious, and, therefore, the lord or owner, who run no risk,

(a) Cowp. 451. {b) Ante, 346.

{t^ Dalt. Juit. ch. r?,.p, 235. Q'^ R- 19. (</) fJ Term Rep. 480.

was
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Svas taxable for what he received in respect of his real profit: ISiO.

but the landlord or owner has always been considered taxable

for any profit ofthe land received immediately by him, for which ^"^ King

the tenant, or actual occupier, was not assessable. This principle TheB?shopof
appears to be recognized by Lord C. J. Eyi-e, in delivering the Rochester

judgment ofthe Exchequer Chamber in Ld. Butev. Grindall (a),
^"'^ Others.

and by the Courts of j^. jB.-and C. P. in EcJcersall v. Briggs {b\

Atkins v. Davh (c), and Holford v. Copeland [d). In all these

cases, it seems to be taken for granted that rents, and other annual

profits of landj are rateable, unless where the tenant is assessable

for the whole annual value of such land in his occupation; and
in none of these cases is any notice taken of the residence of the

proprietor in the parish in which the property lies. Occupier, in

the statute of Elizabeth, was meant to be used in the popular

sense, as possessor, that is, of real property: and inhabitant has

always been considered as extending to include the owners of

every species of property in the place, whether lying in grantor

in livery. The great distinction as to residence lies between real

and personal property, where the owner is rated for his ability

generally; which must of course be in the place where he re-

sides ; for there only can it be visible : but all local visible pro-

perty, yielding annual profit, is rateable in its nature ; and real

property can only be rated in the place where it is situate, and
where alone it is visible and pi'oduces profit. [Ld. Elleiiborough

C. J. What is there in this case, which is to be the subject-

matter of rating, but a contract, by which the landlords get a

certain profit for granting to others a liberty of mining, when^

perhaps, the tenants may never be able to make any profit at all [ 357 ^
from the land, which may be wholly unproductive ? Bayley J.

In Rowlls V. Gell, and The King v. St. Agnes, the property

for which the lords were rated was not demised. Le Blanc J.

The argument goes the length of contending for the rateability

of all rents in the hands of landlords.] It does so where the

subject-matter is not rateable in the hands of the tenants.

Dampier, Raine, and Hullock, contra. 'The demise is of all

mines, &c. within a certain district, with a licence to dig for

ore, &c. and a money rent is reserved in respect of that licence,

but nothing has yet been produced by the land, which land is

(a) 2 H. Blue. 265. {b) 4 Term Rep. 6.

(0 CaU. 815. U) 3 Bos. Sf Pull. 129—143.

U 2 rateable^
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1810. rateable, if at all, in the hands of the tenants for its annual pro**

duce, so far as the subject-matter produced is in itself liable to

1 he King
\^q assessed within the construction of the stat. 43 Eliz. But

The Bishop of ^^^^ ^^ ^" attempt to rate a money-rent in the hands oftheland-
RocHESTER lords, none of whom reside in the parish, and who, not being

^"* rateable as inhabitantSy can only be rated, if at all, as actual-

occupiers ofland within the parish. It must, therefore, be shewn

that the receipt of rent elsewhere is an actual occupation of the

land, in respect of which such rent is reserved ; which must go
the whole length of establishing that landlords are liable to be

rated, as well as tenants : and this, even though the land pro-

duce no annual profit at all in the hands of the tenant. If this

were so, a landlord would, by the same rule^ be rateable for the

profits of his timber. It has been long settled that no other

mines than coal mines, which are expressly mentioned in the

statute, are rateable at all j but by the construction now con-

tended for, they would be made rateable in the shape ofrent in

the hands of the landlords by whom they were leased out. The
C 358 ] decision in Rowlls v. Gell, on which T7ie King v. St. Agnes-

proceeded, was doubted by Lord Kenton, in Rex v. Parrott (a).

But this case is at all events distinguishable; for there the pro-

fits of the lord arose immediately from a certain proportion of

the ores brought to the surface without any expence or risk on

his part; but here the ores are demised, and the landlords re-

ceive a certain money-rent for their interest in the land during

the lease, whether any ores be raised or not ; which rent is not

the subject-matter of occupation within the parish. Then, there

is neither inhabitancy nor occupation, in respect of which the

landlords can be rated in this parish.

Lord Ellenborough C. J. The trustees can only be rated

as inhabitants, or as occupiers within the parish. We have so

recently {h) put a construction upon the word inhabitant in the

statute of Elizabeth, as meaning a resident within the parish,

that it is unnecessary to discuss the matter again ; and the fact

of such an inhabitancy is negatived by the case. Neither are

they occupiers of the property for which they are rated ; so far

from it, that they cannot maintain trespass for any injury done

{a) 5 Term Rep. 596.

{/>) Rex V. Nicholson, ante, 330., and PFiiliams v. Jones, ante, 346,

to
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io the property which they are supposed to occupy : and even

if they were the actual occupiers of coal mines, they would not

Jbe rateable for them before they were worked and productive

(fl). But this is no more than a contract with tenants for the

payment of a certain rent for ores supposed to lie under the

surface ; and if the tenants should open the ground and raise

the ore, reserving a cei^ain proportion of ore to the ground land-

lords. There is no occupation of any thing within the statute.

If hereafter the tenants should open the ground and raise ore,

the trustees will then be entitled to certain proportions, and

such profits may come within a different rule, as lot and cope

;

upon which no question at present arises, and therefore it is

•unnecessary to say any thing.

GnosE J. was of the same opinion.

Le Blanc J. If the trustees were rateable at all, it must

be as occupiers of the mines or some proportion of them ; but

here they are rated as for a retit eo nomine, for which, if they

were rateable, every landlord might by the same rule be rated

for his rent.

Bayley J. declared himself of the same opinion.

Order quashed.

{a) Vide Rex v. Bedworth, 8 East, 387. where the lessee of a coal mine,

which, having ceased to be productive, was no longer worked, was held not

liable to be rated for it, although he was still bound by his covenant to pay

.the rent reserved to his landlord.

1810.

The King
against

The
Bishop of
Rochester
and Others.

[ 359 ]

The King a((ainst The Inhabitants of Diddlebury. ^y^^jfj^'° Mai/ 25d.

npWO justices by their order of the 15th of Aug., 1809 re- The parish

-*- moved Mary Davies^ single woman, with child, from Much '" whose fa-
~

vour an order"
Wenlock to Diddlebury, both in the county of Salop. The of removal is

Sessions, on appeal, confirmed the order, subject to the opinion ^^^^ ^^7

of this Court on the following case

:

a^nXn it,

without wait-

ing to appeal to the Sessions and having it quashed there. And after such order cancelled

by the removing magistrates, with the consent of both parishes before the time of appeal,

another order made by them, removing the pauper to a different parisb, was held good.

Soon
1
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1810. Soon after the translation sessions in J«% 1809j two justices

by an order removed the said Mary Davies from Much Wen-
The King

i^^^ ^^ ion^ Stanton parish, in the same county; *by virtue of

The which order she was conveyed by the parish officers of Much

Inhabitants WenlocJc, and delivered by them, with the order, to the parish

of officers of Long Stanton, who received her accordingly and

^^*'^«^"''^* maintained there for five weeks at the expence of Long Stanton

• -' parish. On the loth Aug, following, doubts having been enter-

tained whether the order made in July preceding could be sup-

ported by evidence, a meeting was had between the parish offi-

cers of Much We7iloch and the parish officers of Lo7ig Stanton,

who finding the account given by other witnesses was different

from that given by the pauper, on whose evidence the first

order of removal to Long Stanton had been made, and being of

opinion that it could not therefore be supported; they mutually

agreed to cancel that order ; which they accordingly did, with

the consent of the magistrates who had made it ; and who
thereupon made another order, which is the order now appealed

against, and which was made before any Sessions had inter-

vened to which any appeal against the first order could be

made. There was no appeal against the order of removal to

Long Stanton.

When this case was called on, Le Blanc J, said that the

point had been expressly decided in the case of The King y.

Llanrhydd («), and Ld. Ellenhormigh C. J. said that the point

was so clear upon principle that it did not want any authority

to support it. The Court, therefore, thought it unnecessary to

hear The Attorney-General and Holrm/d in support of the or-

ders. And after Peake and Fuller had referred to Chalbwy

V. Chipping Faringdon (Z>), and urged shortly that however an

order might be abandoned before execution, it could not after-

[ 361 ] wards; but being in the nature of a judgment executed, it

could only be reserved by appeal

;

Lord Ellenborough C. J. said there are two ways of

getting rid of an order, one by consent of the parish in whose

favour it is made to abandon it; the other by waiting till the

time of appeal and appealing against it to the Sessions, by

whom it may be quashed if not supported. Here the parish

in whose favour it was made, finding upon further information

{a)Burr.S.C.G58.. (b) 2 SalL 48S.

that
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that they could not support it, very sensibly determined to aban- 1 8 10.

don it at once by consent, and acted accordingly. And what

objection can there be, as Ld. Mansfield observed in the case The King

mentioned, to a party's abandoning a judgment intended for -^-^^

liis own benefit ? In the case in Salkeld there was no consent Inhabitants

of the party in whose favour the order of justices was made to of

vacate it.
Diddlebury.

Per Curiam, Orders confirmed. '
,

'
.

The King against The Inhabitants of Hinckley. Wednesdai/,

. May 23d.

UPON an appeal from an order of Justices, removing An indenture

Diana the wife of James Adie from StoJce in Coventry to
^'^of°^p°en!

Hincldey in Ijeicestershire, the Sessions confirmed the order, tice executed

subject to the opinion of this Court upon th3 following case: W W. S.

-r ^ T 1 ) 1 1 1 • -. -7 ,^^^ i churchwarden,
James Adie, the pauper s husband, was in April, 1800 put andJ. Cover-

out as a parish apprentice by the hamlet of Atterton, and* j^^rofthe

served more than 40 days in the parish of Hinckley under such P^^*!? ^oTm.
•

indenture. The indenture run thus :—This indenture made the taining its

2d day oi April, 1800, in the 40 G. 3. 8cc. witnesseth that W. own poor

SketcJiley, church'warden of the hamlet o^ Atterton in the parish jy^^ ^j^g*

of Wetkerley in the county of Leicester, and J". Geary, overseer parish at

of the poor of the said hamlet, by and with the consent of his u^-^'-^,

majesty's justices, &c. by these presents do put and place peached by

James Adie, ajjed 14 years, a poor child of the said parish, evidence

-r r. 7 PI '1 p TT- 7 7 • ^! necjatmng Its

apprentice to J. JJazley oi tr.s parish ot Hinckley, m tlie execution by

county oi' Leicester, frame-work knitter, with him to dwell and a majority ot

serve, &C. until the said apprentice shall accomplish his full age
^^aj-^enrand

of 21 years according to the statute, &c. ; and so it proceeded overseers of

in the common form ; concluding with covenants by Bazley to ^^^n^Jf*^*^'

the said churchwardens and overseers, and every of them, &c. deemed good
and their successors, to instruct the apprentice in his trade, and by intending

so to provide for the said apprentice that he be not a charge to ^ere^wcT
the said hamlet, &c. In witness, &c. (Signed,) W. Sketchley, overseers for

the hamlet as

required by
atat. 13 & 14 Car. 2. c, 12. j. 21. and only one chtirchivarden by custom in the same place

;

and therefore the apprentice serving 40 days under it gains a settlement.

J. Geary, [ *262 ]
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1810. J. Geary, and J. Bazlcy ; and the consent of the two justices

to the indenture was in the usual form. No other evidence was
1 he JviNG produced either on the part of the appellants or of the res-

The pendents. And the question was, Whether the indenture of

Inhabitants apprenticeship were a valid instrument or not, being made and

of executed by one churchwarden and one overseer only ?

Hinckley. The Attorney-General, Reader, and Morice, in support of

the order, stated shortly that there was nothing upon the face

of the indenture which shewed that it could not have been

executed by a competent authority. There might have been

another overseer, and the one overseer and the churchwarden

[I
363 ] who executed the indenture would be a majority of the three,

which is all that the statute [a) requires. And they referred to

Rex V. Pedand {b), where an order of appointment of one

overseer was held good, upon an intendment that one other at

least might have been appointed by another order. Or two

might have been appointed for the township, of whom one

only might be living at the time of executing the indenture.

Reynolds and Holheche contra, after noticing that this was an

indenture executed by the officers of a township, objected that

there could be no churchwarden of a towmhip (c) ; but if the

churchwardens of the parish at large were empowered to act

with the overseers of each township which maintained its own
poor separately, then as the stat. 13 & 14 Car. 2. c. 12. s. 21*

expressly directs two or more overseers to be appointed for

every such township, in neither way of considering the case

could one overseer or one churchwarden be a majority of the

legal number of officers necessary to concur in the act ; for one

overseer could not be a majority of two, supposing that the

churchwardens of the parish at large cannot act with the over-

seers of townships within it: or if they can, yet as by the 89th

canon of 1603 {d), there must be two churchwardens; the one

' , («) 43 Eliz. C.2. J. 5.

(i>) 1 Burr. 446. «. I Comf. 15. and 1 fVilt. 128.

(c) Vide Rex v. Clifton 2 East, 168. where this question was discussed

\)\xt not decided. The stat. 17 Geo. 2. c. 38. speaks throughout of church-

nuardens and overseers of the parish, to-ixnship or place: and s. 15. enacts

that overseers of the poor within every township or place where there

^re no churchwardens, shall execute all the same powers as churchwardens

»nd overseers may do by that or any former statute as to parishes; and 13

& 14 Car. 2. c. 12. as to townships,

((/) Vide 1 Burn's Eccl. L. 370, tit. C/iurc/i'ivardens art. 3.

chobcii
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ctiosen by the minister, and the other by the parishioners, unless 1810.

there be a custom shewn to* the contrary (a) ; one churchwarden "

and one overseer cannot be a majority of the four. In Rejc v. ^"^ l^^iNQ

Clifton {b), an appointment of one overseer alone for a town- The
ship was held to be bad ; and a certificate of the settlement of Inhabitants

a pauper in the township signed by him alone was on that ac- of

count held invalid. It is true that the fact of there being more Hinckley,

than one overseer for the township was negatived by the case > L •?o4
.)

but the Court proceeded upon the construction of the statute

13 8c 14 Car. 2. So in the King y. St. Margaret, Leicester {c),

where one of two churchwardens of a parish was also appointed

sole overseer, a certificate signed by the two vi^as held to be

void, and did not prevent a settlement being gained in the cer-

tificated parish by an apprentice of the certificated man. Ill

case of the death or removal of an overseer before the expira-

tion of his office, power is given (d) to the justices to appoint

another in his stead; and therefore the intendment of an origi- r 355 1

nal appointment of two, and the death of one, before the

indenture was executed, will not help the case. Then if the

indenture were void for want of proper parties, no settlement

ia) I do not find any instg.nce stated in Dr. Burn of a custom to have only

pne churchwarden in a parish ; all the cases of exceptions to the canon are

as to the right of electing or appointing one of the two or both. There ig

indeed an instance in Wamerh case, Cro.Jac. 532., of a custom in the parish

of jill Hallonvs, in London, for the parishioners to elect annually out of a

certain description of persons one to be churchwarden, who was to continue

for that and the succeeding year, the same person being called Upper Church-

warden one year and Under Churchwarden the other : but still there were

always two co-existing churchwardens. And Dr. Burn afterwards * cites

Gibs. 215. to this purpose, that " although in some places there is but one
new churchwarden yearly elected, (he who was Junior Churchwarden before

being continued of course,) yet in that case the books ofcommon law as well

as the canon suppose a new election to be made of both" Qu. Whether
there be any instance in fact of a custom for one churchwarden only to be

appointed by a particular township maintaining its own poor separately from
the rest of the parish, to act with the overseers of that township in all its

local and separate interests, and with the other churchwardens in all matters

of general concern within the parish at large.

{b) 3 Eaiti 168. (0 8 East, 332. {d) 17 Geo. 2.c. 33. J.3.

* Page 379. art. 11.

can
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1810. can be gained by serving under it, according to Rex v. Hamstall

JRidware {a).

Ine Kino Lord Ellenborough C. J. No evidence having been

The given to impeach the validity of this indenture by shewing that

Inhabitants it was executed by less than a majority of the proper officers

°^ charged with that duty, the validity of it must be tried by itself:

* and if any intendment can by law be made to support it, we
must make that intendment. Now if there were two existing

overseers at the time, and only one churchw^arden, the two who
executed the indenture, being a majority, would be sufficient to

bind the apprentice. Then can there be by law only one church-

warden ? That may be regulated by custom, and by custom

there may be only one in this place; therefore the party who
impeached the indenture should have given evidence to rebut

the intendment which may be made in support of it while un-

impeached by evidence.

Le Blanc J. The indenture was produced on one side, and

there was no evidence to impeach it on the other. The ques-

tion then is, Whether by any intendment of law such an inden-

ture can be good ? And it may be good by intendment in the

way put by my Lord. Then not being impeached by evidence,

it stands good.

The other Judges concurring.

Orders confirmed,

{a) 3 Term Rep. 380.

[ 366 ]

The King against The Justices of Lancashire.

A N indictment was found at the sessions at Lancaster, in
-^-^ the Spring of 1801, against the inhabitants of the parish

Thursday^
May lAth.

An applica-

tion under
the highway
act, 13 G. 3.

c. 78. s. 47. for a rate to reimburse two inhabitants of a parish on whom a fine for the

non-repair of a highway had been levied, after a conviction upon an indictment against the

parish for non-repair, ought to be made within a reasonable time after such levy, before

any material change of inhabitants : and this Court refused a mandamus to the justices to

make such rate after an inten'al of eight years, though applications had been from time to

time made to the magistrates below m the interval, who declined to make the rate, on the

ground that the parish at large had been improperly indicted and convicted, the onus of

repair being thrown by immemorial custom on an rntcrior district : and though so lately

as the year before this application, the magistrates had ordered an account to Tje taken of
the quantum expended upon the repairs out of the money levied.

of
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of Ecclesy for not repairing a certain road lying in the hamlet of 1810.

Higher Irlam in that parish, which consists of five townships

maintaining their own poor separately, and has six churchward- ^ "^ King

ens appointed by the inhabitants, who conduct the business of TheJustices

the parish at large. The affidavit, on the part ofthe prosecutor, of

stated, that on the finding of the indictment the churchwardens I^ANCAiHiRE.

met together, and employed an attorney to defend it on behalf

of the parish. But the affidavits, in answer to the rule, stated

that the several townships were divided into different hamlets,

and that Barton-upon-Iriioell, one of the five townships, was

divided into twelve hamlets; of which Eccles, Barton, and •

Higher Irlam were three ; and that the several hamlets had im-

jnemorially been accustomed to repair each their own highways.

That the other four townships did not interfere in the defence

of the indictment ; but that the churchwardens and overseers of

the township of Barton undertook the defence of it, emjployed

the attorney for that purpose. In Oct., 1801, the inhabitants of

the parish of Eccles were found guilty, and at the beginning of

1802, an estreat was issued against them by order ofthe sessions

for 400/. for the repair of the road ; which sum was levied on

Mr. Trafford of the township of Barton-upon-L'Xvell, and on

Mr. Clarke of the township of Irlam, both in the parish of

Eccles ; and the money was paid into the hands of two persons [ 367 ]

named, to be laid out in the repair, and part was accordingly

laid out, and the road repaired, and so certified to the magis-

trates. Immediately after which, application was made on be-

half of Messrs. Trafford and Clarke to two justices acting for

the division, for a rate on the parish of Eccles to reimburse

them ; and similar applications were afterwards made from time

to time, but without effect; the magistrates refusing to interfere,

on the ground that the verdict had been improperly obtained

against the inhabitants of the parish at large; the road in ques-

tion lying within the hamlet of HigJier Irlam; which, in com-
mon with the other hamlets into which the parish was divided,

separately repaired its own highways. After the death of one

of the magistrates who had principally opposed the granting of

the rate to reimburse, application was again made at the end of

1808 for the rate; and all the circumstances of the case were

brought before the Sessions in April, 1809} vvho then ordered

fin account to be taken of the money which had been expended

on
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1810. on the road, and the balance remaining in hand of 1 48Z. 1 7^. lOd,

to be paid over to Messrs. Trafford and Clarke; but the jus-

iXie King
jj^^g refused to make any order for a rate to reimburse them

The Justices the 251/. 25. ^d. which they had paid.

of The present application was for a mandamus to the justices
i/ANCASHiRE.

^^ ^^^ couuty, Commanding them at the next special sessions to

be holden within the limit where the parish of Eccles lies, pur-

jguant to the general highway act (a), to cause a rate to be made

according to the form and manner therein prescribed for the re-

imbursing J. Trafford, Esq. and >S. Clarke, administratrix of

C 3^8 3 JR. Clarke, the monies levied on them for the fine imposed

upon the inhabitants of the parish for the non-repair of the road.

Park now opposed the rule on two grounds; first, that

the parish at large had no concern in the road in question ; that

the defence of the indictment had been undertaken by the town-

ship of Barton, who ought to have pleaded either their own
liability or that of the particular hamlet ; but who, by their

own default, had suffered a verdict to pass against the parish

when a good defence might have been made to it : and therefore

,
the rate to reimburse ought to be made either against the inha-

bitants of the township or of the hamlet, whichever was bound

to the repair of the road, And he referred to The King v,

Tcnonshend {fi), where a parish consisting of two districts, which

were bound to repair separately, having been convicted for not

repairing a road in one of the districts ; the other district not

having had notice of the indictment; the Court considered it

as substantially the conviction of tlie one district : and a fine

having been levied on an inhabitant of the other, they granted a

special mandamus for a rate to be levied on the district bound

to repair the indicted part of the road, ^dly. He resisted the

application on the ground of the length of time which had in-

tervened since the levying of the money, during which a great

change of the inhabitants must necessarily have taken place.

Scarlett and Yates, in support of the rule, said, that the case

of The King v. To'uonshend must have proceeded on the ground

[ 369 ] of fraud ; the inhabitants of the innocent district not having

had any notice of the indictment : but here there was no pre-

tence to say that the parish at large had not notice, whether the

indictment were properly defended or not. [Lord Ellenhorougli

U) Geo. S. c, 78. S, 47. {b) Dougl 421.

C.J.
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C. J. When it was known that the roads were repairable se- 1810.

parately by the different districts of the parish, it was a fraud

in those who undertook to defend the parish against the indict- The King

ment not to have put in a special plea to that purpose.] The
Th^^wtfces

reason why the general issue was pleaded in this case was, that of

the district disputed the fact of this being a 2^Mic road, and it
Lancashire.'

was not competent for the defendants to plead both the general

issue and the special matter. In fact the evidence was much
stronger that it was not a highway than that the particular dis-

strict had been immemorially accustomed to repair all the high-

ways within it, unless evidence had been admitted of the repair

by each of the other districts of their own highways ; of which

doubts were at that time entertained upon the form of the spe-

cial plea then commonly used ; which was merely that the road

in question lay within the particular district, and that such dis-

trict was immemorially accustomed to repair it. Besides which

it was doubted whether such a prescription applied to roads re-

cently made or become public, or was confined to ancient roads

(a). But now another more comprehensive form of plea is in

mse, betteradapted to let in all the evidence bearing upon the case;

in which it is alleged that the parish is divided into certain dis-

tricts, and that each of those districts is immemorially accus-

tomed to repair all the public roads within it [h). [Lord Ellen-

borough C. J. said, he remembered a plea of that description [ ^"10 ]

to an indictment against a parish (c) in the county of Cumber-

land while he was at the bar.] At any rate, if there be any

doubt as to the right of the parties applying to obtain the par-

ticular relief prayed for, the justices may return the special

matter to the writ. They then observed as to the delay of the

application; that the indictment was only in 1801, and it was
some time after before the money was levied and laid out ; after

which Mr. Clarke died, and applications had been made to the

justices from time to time, which shewed that the claim was

not meant to be abandoned. And as to a change of inhabitants

{a) Vide Rex v. The Mayor ^c. of Liverpool, 3 East, 86. and Binver's

argument in Rex v. Sheffield, 2 Term Rep. 109.

{b) Vide Rex v. Bridekirk Parishioners, U East, 304. for an instance

of such a plea: though that was held bad upon a special objection of

another sort.

(<r) Qu. Dalston was mentioned.

having



370 CASES IN EASTER TERM

1810. having intervened, that must always happen in the nature of

the thing, even where the greatest possible expedition is used,
Ihe King which is never required in cases of this kind.

Th^Jultices liord Ellenborough C. J. This is an application to the

of discretion of the Court, to shift a burthen from these parties,

Lancashire. ^^ whom it has been innocently, perhaps, but certainly negli-

gently, fixed, and to put it upon others who are also innocent of

t the charge. And though applications of this sort have been

entertained ; yet that must be understood of such as were re-

cently made after the occasions which gave rise to them. But

what perverse justice it would be to grant such an application

after an interval of eight years, when a large proportion of the

inhabitants must have been changed. Suppose an action of

assumpsit could have been brought ^n such a case for the con-

tributory shares of the other inhabitants, the statute of limita-

tions would have run upon it : but if this application be grant-

[ 371 3 ed, the money must be paid under the rate. The length of

time therefore which has elapsed is a sufficient answer to the

application, without going more at large into the subject.

Grose J. Nothing could be more unjustifiable than to put

the defendants to the expence of making a special return to the

writ, when the granting it at all would be unjust.

Le Blanc J. The lateness of the application is a suffi-

cient answer to it: it ought to have been made recently after

the occasion : and it is no answer to the objection that the par-

ties waited till the money had been laid out, and all the ac-

counts were made up. Those who were obliged to pay the

money in the first instance ought to have applied within rea-

sonable time for reimbursement, and not have waited till a

great change had taken place in the body of the inhabitants

who were to contribute to it.

Bayley J. agreed.

Rule discharged.

ViNCENTj
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1810.

Vincent, one, &c. agamst Slaymaker. SLyfS

THIS defendant in the year 1808 had employed the plaintiff A party in a

as his attorney in an action brought by him against Hearn
^hanged'hi's^

and another, and in the progress of that cause the now defend-^ attorney in

ant changed his attorney, and employed Messrs. Rogers, his the progress^

present attornies ; and thereupon a Judge's order was obtained, q^^J^ ^^g^

intitled " Slaymaker against Hearn and Another " whereby, afterwards

" Upon hearing the attornies or agents on both sides, and by
^^^ second^

consent, it was ordered that Mr. Vincent, the plaintiff's late at- attorney for

torney, should deliver to Messrs. Rogers, the plaintiff's then the delivery

present attornies, on or before the next day of Hilary term, a ^^ ^^ ^j^g
^

bill signed of his fees and disbursements in this and all other first attorney

causes and matters wherein he hath been concerned for the said
gt^f^Q g^o

plaintiff. Dated 8th Dec. 1808." A bill was accordingly signed c. 23. j. 23.

and delivered by Mr. Vinceiit to Messrs. Rogers : And ^fter- which de-

wards the present action having been brought to recover the accordingly

amount of that bill, objection was taken at the trial before Lord made to the

Ellenborough C. J. at Westminster, that the bill was not proved
nev°i'n^the°^"

to have been " delivered to tile party to he charged thereisoith, or cause: held

" left for him at his dwelling-house or last place of abode," as that this was
, . ,

, , „ ^ ^ ,
' _^ , asumcient

IS expressly required by the stat. 2 Cr. 2. c. 23. s. 23., one month delivery to

or more before the action commenced. To which it was the party to be

answered that a delivery to the attorney of the party of any
^J^^^^i^hb^"

thing within the scope of his authority in the cause is the same the wofds

as a delivery to the party himself. But his Lordship thought and meaning

that however the attorney of a party in a cause was for general t^g^ go as to

purposes, connected with the subject-matter of the cause, to be enable the

considered the same as * the party himself; yet that as the statute
jj brL^^h^^

expressly required the delivery to be made to the party to be action against

charged with the demand, the delivery which had been made to ^\^^ '^^^^"'^ ^^''

,

, . • 1 • 1-1 T • 1 -1
the amount or

lus attorney in this case was not a literal compliance with the guch bill.

act. And he said that he was fearful to depart in such a case [*373 ]

from the letter of the act, not knowing how far implied deliver-

ances might be carried beyond the meaning of the legislature.

He therefore directed a nonsuit; which was afterwards moved to

be set aside, in order to take the opinion gf the Court upon the

construction
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1810. Construction of the statute, whether the delivery of the bill ^o

the client's then attorney under the Judge's order were a deli-

ViNCENT, Ygj.y J.Q fj^g client himself within the meaning of the act.
one, c.

Garrffw and Park now shewed cause against the rule, and

Slaymaker. stood upon the literal words of the statute, which they said was

the only guide in matters of regulation of this kind. The le-

gislature meant to prevent the client from being taken by sur^

prize upon the demand of his attorney, and meant to secure to

him a personal communication of such demand before any

action commenced for it. If a communication to an agent

would have answered their intention, they would doubtless have

expressed it, as well as a delivery at the client's dwelling-house

or last place of abode. But so strict has been the construction

of the statute, that in Hill v. Humjphreys (cr), a delivery at the

client's counting-house.) where it was much more likely .to have

been seen by him, was held insufficient to satisfy the latter

words of it. Here too the delivery was not made with a view

to this action, but made in another cause, between other parties,

for another purpose, and upon application to a Judge by the de-

[ 374) ] fendant's then attornies Messrs. Rogers; who they admitted were

his present attornies ; but contended that that did not vary the

question. \_Le Blanc J. It was a delivery procured on behalfof

the defendant for the purpose of having the plaintiff's bill taxed,

in order that the amount might be settled.] It was done upon a

change of attornies, and it did not appear that the taxed bill

ever came to the hands of the client. [Grose J. Is it meant to

be contended that the attorney is bound to make a personal de-

livery of his bill to the client? and yet that would also follow if

the words are to be taken literally.] What is done by his order

would be considered as done by him : but the case is different in

respect of the person to whom the delivery is to be made where

personal notice is required : as in the case of an attachment,

personal service on the party is necessary to bring him into con-

tempt ; but the service of the rule need not be made in person

by the other party.

Topping, Marryat, and Puller, contra, maintained that all

the beneficial purposes of the act had been answered by the de-

livery of the bill made to the defendant's attornies in this case;

and applied the maxim, qui haeret in littera hseret in cortice, to

(a) 2 Bos. ^ Pull, 343,

the
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ihe objection taken. If a delivery by the attorney's agent to 1810.

the client satisfied the words and reason of the statute, so must

a delivery to the client's agent having competent authority from * incent,

him for that purpose. The act does not say that the delivery ^'

.

shall be made to the client in person^ but to the client generally ; Slaymakek.

and the question upon that branch is, Whether a delivery to his

(attorney, having competent authority to demand and receive

such a bill within the general scope of his employment, be not

a delivery in law to tlie client himself. The case cited on the [ ^75 ^

other branch is different ; for a counting-house^ as such, is not in

law a dwelting-kouse or ;^ace of abode. This also differs from

the clase of process for contempt ; for a man is not liable crimi-

fialiter but only civiliter for the act of his proper attorney. Then
as to the delivery of the bill having been made in another cause

and not in this; there never can be a delivery of it in the very

cause, for it must be made before the action brought.

Lord ElleNborough C. J. The question here is, Whe-
ther the act of parliament has not annexed as a condition to the

bringing of tliis action by an attorney against his client for the

J*ecovery of his fees and charges, that his bill shall have been

delivered a month before the action brought to the parti/ {kirn-

self) to be chatged there^with^ or left at his dwelling-house or

last place of abode? And I believe I am so unfortunate as to

differ from my brothers upon the construction of the act, which

diminishes my confidence in the opinion I had formed upon it.

It strikes me that the object of requiring such a delivery was

that the bill should be drawn under the client's own vigilant ob-

servation : and this was required, not for the purpose of protect-

ing the attorney making the delivery, but the party to whom the

delivery was to be madet and that is an answer to the argument

drawn from the sufficiency of a delivery made by the attorney's

clerk or agent, in respect of which the words of the statute will

admit of a larger interpretation than where it speaks of the de-

livery to the party who was meant to be protected. Now here

the bill had been delivered under a Judge's order in another cause

to the party's attorney in that cause; and for the purposes of

that suit the party must be taken to have reposed his confidence [ 376 ]

in his attorney for all matters arising within the scope of his

employment after he was constituted such attorney : but it does

not appear that he had extended his confidence further to all his

Vol. XII. X former



376 CASES IN EASTER TERM

18 10. former business. It sometimes happens that a person is general

attorney for a mercantile house in the city, while another person

„
*' acts as their particular attorney for a particular purpose; as in

avainst ' ^^ action upon a certain policy : in such a case how could iio-

Si«AtMAKER- tice to the particular attorney bind his client for general purposes

out of the particular suit for which he was retained ? The client

might only have desired to have his former attorney's bill in the

particular cause then in progress, and the new attorney might

without his client's authority or knowledge have taken out a

Judge's order in larger terms, comprehending all former busi-

ness which the first attorney had conducted for his client; and

this is delivered to the new attorney : how is that notice to the

client for general purposes not connected with that suit? Every

man, it is true, is liable civiliter for the acts of his attorney,

though not known to him; but that is only to the extent of the

attorney's authority. The act meant to guard the client against

collusion ; for otherwise the two attornies might collude to avoid

the taxation of the bill by these means. I do not therefore

consider that all the beneficial purposes of the act will be se-

cured by letting in such a constructive delivery as was set up in

this case.

Grose J. I leant at first to my lord's construction of the

act ; thinking that if one part of the clause was construed strict-

ly, all the words of it ought to be so construed, and that there

must be a personal delivery of the bill to the client : but upon

[ 377 J further consideration I think that all that the legislature meant

to require was, that a- month at least before the action brought

the bill should be delivered by the attorney or his agent to the

client or his agent ; so that the client might have reasonable no-

tice of the demand, to have the bill taxed, or advise with others

upon it. And if the attorney towhom the bill was delivered under

the Judge's order in this case did not communicate it to his client,

the client would have his remedy by action against the attorney

to recover damages for what he had suffered by the neglect. I

thinktherefore that the maxim does apply in this case, qui hajret

in littera haeret in cortice; and that the legislature, by requiring

a delivery of the bill to the party, meant no more than that he

should have reasonable notice of its contents ; leavins it to the

construction of law, as in other cases, what should be deemed a

delivery to him for the purpose of notice,

Le
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:i !Le Blanc J. It appears to me that this delivery of the 1810L

plaintiff's bill to the attorney of the party at the time is a deli-

very to the party within the meaning of the act. The strong ^^^cent,'

argument against it is founded on the literal meaning of the act '. ^'

requiring that no attorney shall commence any action for the Slaymaker.-,

recovery of any fees, &c., until one month or more after he

shall have delivered unto the party to be charged therewith^ or

left for him at his dwelling-house or last place of abode, a bill
"*

of such fees, &c. But in construing these words we must look

to the object of the act, which was not to put an attorney in a

more difficult situation than any other person, in respect to the

manner in which such delivery should be made, by confining

him to make a personal deUvery of the bill to his client, or other-

wise to leave it at his dwelling-house; but the object was to r 373 "i;

give proper notice of the demand to the client; and as the na-

ture of the business done, and the charges for doing it, could

more properly be judged of by the officers of the court than by
the party himself, to enable him, before he could be sued for

the amount, to have the bill taxed, and to give him an oppor-

tunity of putting it into the hands ofsome professional man for

that purpose. Now here the defendant having changed his at-

torney in the progress of a former action brought by him against

other parties, a Judge's order for the delivery of the pLiintiff's

bill was applied for and obtained by his present attorney, who
had been his former attorney; which bill was accordingly deli-

vered to his then attorney; and the question is, Whether such a

delivery to the attorney of the defendant be not in construction

of law a delivery to himself? and I think it is. If the defendant

had sent a note to the plaintiff by another person desiring him to

deliver his bill to the bearer, a delivery to that person must, I

conceive, have been deemed sufficient: for if a man who is en-

titled to receive a certain thing puts another in his place for the

purpose of receiving it, it is a waver of the personal delivery

Contemplated to be made to himself. Then it is the same thing

here where the delivery has been made to the person whom he

had appointed to be his attorney in the conduct of the cause in

the place of the plaintiff whom he had dismissed. The force of

the argument here is, that the new attorney might have been

appointed attorney for a particular purpose, but not for general

purposes, and he might have done this unknown to his clien^,

X 2 and
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and might not have put the bill in a course of taxation, by whicti

the defendant will have been deprived of the benefit of the act t

but I think the answer is, that when the * defendant constituted

him his attorney, it was for all the proper purposes of an attor-

ney so constituted ; and his attorney obtaining the Judge's order

must be taken to have been for the purpose of enabling his client

to have the bill taxed ; for the order is to deliver a bill signed,

that is, in order that the attorney might be bound by it ; and

when delivered, the party may get an order for taxing it. Then
shall the attorney be bound by this delivery so obtained under a

Judge's order, and the client be enabled to have it tasted ? and

shall not the attorney have the benefit of it as a bill delivered

against the client? Then suppose the client had, as he must have

done, after the order to tax the bill, entered into an undertaking

in the Master's books to pay so much as should appear due on

the taxation ; could he, after having so recognized, by signing

the book, the act of his attorney in procuring the bill to be de-

livered, have objected that it was not delivered to him ? It ap-

pears therefore to me, that the client, having appointed his at-

torney, has put him in his place for this purpose, and has

thereby dispensed with that delivery to himself which the act

would otherwise have required.

Bayley J. On the best consideration I can give the ques-

tion, but feeling nevertheless the weight of my Lord's reasons, I

think the delivery of the bill to the client's attorney in the cause

was sufficient. The act does not say that the delivery shall be

to the client in person, but leaves that at lai-ge according to

what shall be deemed a delivery to the party in point of lawj

and then by the general rule of law, a delivery to an agent au-

thorized to receive it is a delivery to the party himself. The
attorney is indeed the person to whom the bill would be regu-

larly delivered for this purpose. The object of requiring the

delivery is to have the bill taxed, and therefore the party would

naturally employ an attorney for the purpose. Ifsuch a delivery

was not sufficient to enable the attorney to maintain an action

for his bill, he would have a fair right, when an order was taken

out to compel a delivery of it, to have such order restrained to a

delivery to the party himself; for he might well object to making

a delivery which would be good against himself, but not avail-

able as a delivery for any purpose in his favour. It is said that

the
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the defendant might rrot know that Rogers, his attorney, took 1810.

ont any order for this purpose : but the client must be taken to

be cognizant for civil purposes of every step taken by his attor- Vincent,

ney in the cause; and if a delivery to a special agent would suf- ^

ficc, then a delivery under a Judge's order to the attorney, who Slaymakejr.

is the party's agent in the cause for all matters within the scope

of his employment as attorney, is prima facie evidence, at least,

that the attorney was authorized to take out such order by his

client, and throws it u|X)n the client to shew that his attorney

hud no t^uch authority.

Rule absolute.

[ 381 1

Davidson amabist Gwynne. K^^'^^^.r'^ May 25tn.

ri^HE nlaintiff" declared in debt on a charter-party of affreight- Where the

^ * •^ o nnstcr or 21

-*- ment, made at London on the 17th of October 1808, be- yggggi cove-

nanted with

the freighter (inter alia) that the vessel should proceed with the first convoy from England
{or Spain and Portugal, or cixhcYi ai he should be directed by the freighter or his agents, and
there make a right and true delivery ofthe cargo agreeably to the bills oflading signed for the

same ; and so take in a home cargo, and return and make a right and true delivery thereof at

London, 5cc. In consideration whereaf, and of every thing above-mentioned, the freighter

covenanted (inter alia) to load the vessel out and home, and pay certain freight per ton per

month, part before, and the remainder an the right and true delivery of die homeward cargo at

London: held,

1. That the freighter having first ordered the master to proceed to Z,w3o«, in consequence

of which the master had taken in goods and signed bills of lading for that port, could not

ctfterwards countermand that order, and order him to proceed to Gibraltar^ without first

recalling the bills of lading, or at least tendering sufficient indemnity to the master against

the consequence of his liability thereon.

2. But, supposing the freii^hter had such a power, yet his supercargo and agent, who was
on board the vessel, had the like authority in the absence of his principal, even before the

vessel sailed from this country, to alter again the destination to Lisbon.

3. That the master having proceeded with the outward cargo to Lisbon under the first

order, and brought home a return cargo, and delivered the same to the freighter at London^
was entitled to his freight for that voyage, though he had not sailed with the frst convoy

;

the sailing with the first convoy not being a condition precedent to his recovermg freight for

the voyage actually |x;rfbrmed under die first order, but a distinct covenant, for the breach of
which he was liable in damages.

4. And he was entitled to recover such freight as upon a right and true delivery of the

cargo, agreeably to the bills oflading, upon proof of having delivered the entire number of
chests, &c. for which bills oflading had been signed ; though it appeared that the contents

of the chests of fruit were damaged by the negligence of the master and crew on board, in

not ventilating tliem sufficiendy ; the party injured having his counter remedy by action for

such negligence,

tween
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J81(>. tWeen himself, as master, and the defendant, as freighter of the

-^ brig Pomona, then in the river Thames ; whereby the master

against
Covenanted with the freighter that the brig being tight, &c.,

GwYNNE. and properly fitted, victualled, and manned for the voyage here-

,-!iijLi:.
inafter named, should be a^ the disposal and direction of the

freighter, his agents and assigns, for 3 calendar months certain,

apd longer if required for the voyage, under the following

covenants : viz. That the master should immediately load at

London such goods as the freighter thought fit, and being desr

patched, should immediately (wind and weather permitting)

proceed and join ihefrst convoy that should sail after she should

be so loaded from England for Spaiti and Portugal, or either,

£ 382 ] and should therewith proceed to any port or ports in Spain

and Portugal, or either, as he shmdd be ordered by the said

{
Jreighter, his ageiits or assigns, and at any or either of such

port or ports as he should be ordered as aforesaid should make
a right a7id tru£ delivery of the "iOhole of the said outward goods,

agreeably to bills of lading that should have been signed for the

same ; and having completed sut^h delivery, should load at any

port or ports in Spain and Portugal, or either, as he should

- • be directed by the freighter, his agents or assigns, such goods as

the said freighter, his agents or assigns, should think fit, and

j'eturn therewith to London, and there make a right and true

' delivery of the nahole of the homeward goods, agreeably to the

bills of lading (the act of God, the king's enemies, restraint of

- princes, fire, and the dangers of the seas, &c., excepted). Also

the master thereby agreed to j~eceive on board the said brig at

London two supercargoes to be appointed by the freighter, and

to convey them as cabin passengers to Spain or Poi-tugal, or

either, and back to London, free of passage-money. In consir

deration whereof, and of every thing above mentioned, the

freighter covenanted that he, his executors, &c., agents or

assigns, would employ the said brig under the conditions aforcr

said, and would load the outward cargo and discharge the same

in Spain and Portugal, or either ; and would in Spain and

Portugal, or cither, load the homeward cargo and discharge

the same at London; and would pay to the commander in full

for the freight of the said vessel for the voyage aforesaid, at the

rate of I/. 105. per ton per month from the 5th of October 1808,

}}npl the delivery of the homeward cargo at London ,• part of

thq
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tlie freight to be paid before the brig left London^ &c., and the

remainder on the right and true delivery of the homevoard cargo

at London. * And to the true performance oi all and every the

foregoing covenants on the part arid behalf of the said parties

respectively, they bound themselves, their heirs, executors, &c.,

each to the other in the penal sum of lOOOl. And by a memo-
randum at the foot of the charter-party it was agreed, that iri

case the freighter or his assigns should think proper to remove

the brig to any other port than that in which she should have

first arrived for the purpose of discharging her cargo, then he

should pay all port-charges and pilotage arising therefrom.

The plaintiff then averred that he was ordered by the freighter

to proceed with the said brig to Lisbon in Portugal; and there-

upon the said brig being tight, &c. and properly fitted, victualled,

and manned for the said voyage, the plaintiff immediately re-

ceived on board her at London such goods as the freighter

though fit to load, and being despatched, sailed with convoy (not

saying with the^r^^ convoy) from England to Lisbo?i, and there

made a right and true delivery of the whole of the outward cargo

agreeably to the bills of lading that had been signed for the

same ; and that the plaintiff, having completed such delivery,

afterwards took on board the said brig at Lisbon such goods as

the freighter thought fit, and returned therewith direct to Lon-

don, where he made a right and true delivery of the "whole of

the homeward cargo agreeably to the bills of lading signed for

the same : and then he averred that the freight amounted at the

rate agreed upon by the charter-party to 1050Z. &c.

The 2d count was general, for so much money due for

freight, &c. A third was for the use and hire of the vessel;

and there were other common counts.

The defendant pleaded several pleas to the first count: 1.

That after making the charter-party, the plaintiff, as master, took

on board the brig at London a cargo loaded by the defendant, as

freighter, and was therewith despatched and ordered by the

freighter immediately to proceed and join the^rs^ convoy that

should sail from England for Portugal, and to make a delivery

of the whole of the said outward cargo, agreeably to bills of

lading signed for the same, at Lisbon: and that after the brig

was so loaded, the^rs^ convoy sailed from England for Portu-

gal, to wit, from Portsmouth to Lisbon, whereof the plaintiff

had

1810.

Davidson
against

GWYNNE.
[*383 ]

[ 384

:
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had notice : yet, though neither wind nor weather prevented the

same, the plaintiff did not proceed and join such^7-5^ convoyy

but neglected so to do. 2dly, That after the master had been

ordered by the freighter to proceed to Lisbon, and after the brig

was despatched, and had sailed from London^ and before lier

arrival at Lisbon^ the defendant, as freighter, coimterviandcd

the said order so by him given to the plaintiff to proceed in the

said brig to Lisbon, and ordered him not to proceed with it to

Lisbon, but to proceed therewith to Gibraltar in Spain, and

there to make delivery of the cargo : yet the plaintiff, though

wind and weather permitted, did not proceed to Gibraltar,

but refused so to do. Sdly, The defendant, pivtestirig that

the plaintiff was not ordered by him, the freighter, to pro-

ceed with the brig to Lisbon, pleaded that after she was des-

patched and had sailed from London, and before her arrival

at Lisbon, the defendant, as freighter, ordered the plaintiff

to proceed with her to Gib?'altar, and there make delivery

of the cargo : and then it alleged a breach of this last-men-

tioned order. 4thly, That though the plaintiff took on board

the brig at Lisbon the goods mentioned in the first count, and

returned therewith to London; yet the plaintiff did not then

make a right and true delivery of the whole of the home-

ward cargo, agreeably to the bills of lading signed for the same.

5thly, That though the plaintiff took on board the brig at Lis'

hon the said goods, &c., and though the goods were shipped on

board her in good order and well conditioned, and though the

plaintiff thereupon signed bills of lading in respect of the said

goods, and thereby undertook to deliver them to the defendant

or his assigns in like good order and well conditioned at Lojidoti,

(the dangers of the seas only excepted,) and though the plain-

tiff did return with the said goods to London, and delivered

the same there to the defendant; yet the plaintiff did not

there deliver the goods to the defendant in like good order and

well conditioned as tJie same were in when shipped on board the

said brig, but in a much worse order and condition, and in a

damaged and injured state, occasioned by the negligence of the

plaintiff and his servants in the course of the voyage, whilst

the goods were on board the brig, and not by the dangers of the

seas, &c. : without this, that the plaintiff did make a right

and true delivery of the whole of th/e said homeward goods,

agreeably
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agreeably to the bills of lading which had been signed for the

same in manner and form as alleged in the first count. And to

the general counts in the declaration the defendant pleaded nil

debet.

To the first and third pleas the plaintiff demurred generally.

To the second he replied, that after the defendant had counter-

manded the order given by him to the plaintiff to proceed with

the brig to Lisbon, and had ordered the plaintiff not to proceed

to Lisbon, the defendant again ordered the plaintiff to proceed

tvith the brig so loaded to Lisbon, mid there make deliver!/ of

the saidgoods according to the charter-party. To this plea die

defendant rejoined; traversing, that after he had countennanded

the order to proceed in the brig to Lisbon, as in the 2d plea

mentioned, he again ordered the plaintiff to proceed with her

to Lisbon, and there make a delivery of the cargo, as stated in

the replication on which issue was joined. On the 4<th plea is-

sue was also joined. To the 5th the plaintiff replied, as before,

that he did make a right and true delivery of the whole of the

said homeward goods, agreeably to the bills of lading signed for

the same, in manner and form as alleged in the first count of the

declaration : on which issue was joined. And issue was alsQ

joined on the nil debet pleaded to the common counts.

At the trial of the issues certain questions arose, which were

brought in discussion before the Court on a rule for a new trial

moved for at the beginning of the term, and which was dis-

posed of on this day after the argument on the demurrers.

Taddy, in support of the demurrer to the first plea, con-

tended that the sailing with i\iefirst convoy was not a condhion

precedent to the plaintiff's right to recover freight, as set up in

defence by the first plea; the voyage having been performed,

and the outward and homeward cargoes delivered to the freigh-

ter's orders. He referred to the rule laid down in Boone v.

Eyre (a), and recognized in Hall v. Cazenove (b), that where
mutual covenants go only to a part ofthe consideration on both

sides, where a breach may be paid for in damages, there the

defendant has a remedy on the plaintiff's covenant, arid shall

not plead it as a condition precedent : and likened this to Con-

1810.

Davidson
against

GWYNNE.

{a)B.R., E. 17 Geo.^i.

€ Term Rep, 573.

{b) 4 East, 484.

1 H. Blac. 273. n. and in Campbell v. Jones,

stable

[ 386 ]
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1810. Stable v. Cloherie (a), cited by Lawrence J. in Hall v. Caze*

nave, * where the covenant being to sail with ihenext wind upon
a certain voyage, the defendant traversed that the ship did sail

with the next wind ; which was over-ruled upon demurrer, as

immaterial against a demand for freight after the voyage per-

formed. And he also referred to Havelock v. Qeddes (6), the

last reported case on the subject of a condition precedent in a

charter-party, to the same effect. [Lord Ellenborougk C. J.

then said, that the Court would hear from the defendant's coun-

sel, whether this case were distinguishable from those cited,

where the question had been fully considered.] Secondly, he

contended upon the demurrer to the third plea, that such plea

was clearly bad : it did not deny that the plaintiff was ordered
' '"

' by the defendant as freighter to proceed with the brig to Lisbon,

as stated in the declaration ; for a protestation of that fact is

no denial of it ; but it avers that he was ordered by the freigh-

ter to proceed to Gibraltar. Now the second order is not in-

consistent with the first, nor any countermand of it ; but as the

pleadings stand, the plaintiff might have been ordered to go to

both places ; and the breach of the last order is no answer to a

demand of freight for the performance of the first. [Lord

Ellenboraugh C. J. Unless the first order be contradicted by

the second, we will make the two orders consistent, if possible

;

and there being no incompatibility upon the face of them, they

may well stand together.]

LaiDcs, contra, upon the second question, attempted to shew

that the latter order was incompatible with the first, as it di-

n 388 ] rected the brig to proceed to a different place, which necessarily

superseded the original destination. [Lord Ellenborougk C. J.

Supposing there had been a written order to proceed to Lisbon

and Gibraltar^ would not that order have sustained the allega-

tion in the declaration ?J The captain was to go to such port

or ports in Spain or Portugal as he should be ordered by the

freighter: this resolves itself into a condition precedent ; for if

the captain have disobeyed that order, he has not performed the

voyage contracted for : the performance of part only may have

frustrated the whole intention of the voyage. [_Le Blanc and

Bayleyy Justices, observed, that the freighter and his agents

had accepted the goods at the port where they were discharged.

{a) Palm. 397. (,b) 10 Easti 555J 562.

and
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and therefore could not now make that objection.J The deli- 1810.

very was substantially dij0f'erent from that contracted for by the

charter-party: and therefore, though the plaintiff might sue for

freight in another action, he cannot recover upon this charter-

party. {^Bayley J. He signed bills of lading for Lisbon,

under the freighter's order, bywhich he bound himself to deliver

the goods there to the consignees.] That niight give him a

remedy against the freighter, who by his act subjected him to

such a responsibility, for a loss thereby occasioned : but still,

if after thatlhe freighter thought proper to alter the destination

of the voyage, the captain was bound by his charter-party to

comply with the subsequent order. Upon the other point, he

argued from the terms of the contract, and the apparent inten-

tion of the parties, that the sailing with the^rst convoy was a

condition precedent, and not an independent covenant : it might

be an object of the first consequence to the success of the ad-

venture ; and the freight was to be regulated by time, and there-

fore it was material that the voyage should be performed as

speedily as required by the contract. [Lord Ellenborough C. J, [ 389 3

That only goes to the question of damages ; but is there any

thing in that which goes to the whole consideration?] The
freight is covenanted to be paid in consideration of every thing

before mentioned, of which the sailing with the first convoy

ji$ one.

Lord Ellenborough C. J. It is useless to go over the

^ame subject again, which has been so often discussed of late.

The sailing with ihejivst convoy is not a condition precedent

:

the object of the contract was the performance of the voyage,

and here it has been performed. The principle laid down in

Boone v. Eyre has been recognized in all the subsequent cases,

that unless the nour-performance alleged in breach of the con-

tract goes to the whole root and consideration of it, the covenant

hroken is not to be considered as a condition precedent, but as

a distinct covenant, for the breach of which the party injured

may be compensated in damages. It is useless to repeat all the

cases, because we had the subject so fully before us very lately

in Ritchie v. Atkinson {a), and in the other cases mentioned.

Then upon the other plea; the question is, whether, the ship

flaying been first ordered to proceed to Lisbon, and goods loaded,

(a) 10 Easti '203.

and
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1810. and bills of lading signed by the plaintiff for that port, a subse-

quent order given by the freighter to go to Gibraltar be a bar to

Davidson the plaintiff's claim for the freight out of Ldsbon, and back again

against jq lx)ndon. Now, after the freighter's order to the captain to go

to Lisbon^ and the latter had received on board goods and execu-

cuted bills of lading for that place, it was not competent for the

C 390 3 freighter to countermand tliat order; he could not capriciously

change the destination of the vessel, without recalling the bills

of lading, or at least offering sufficient indemnity to the captain

against them. But nothing of that sort is stated. Tlic case

then stands thus, that the freighter, after giving an order to the

captain to go to Lisbon^ and suffering him to bind himself by

signing bills of lading to deliver goods there, gives him another

order to go elsewhere, and make himself liable to actions for

the breach of engagement upon all those bills of lading. This

the freighter had no right to do; and, therefore, the breach of

that subsequent order affords no bar to the plaintiff's claim for

freight for the voyage which he prosecuted under the first order,

and to the prosecution of which he had bound himself by the

bills of lading before he received such second order.

Grose J. The cases of Boone v. E^e and Ritchie v. At-

Jcinson, and all the otliers which have been mentioned, deter-

mine tlie first question, that the sailing with the first convoy was.

not a condition precedent, but one of several mutual covenants:

and, if either of the parties broke his covenant, the other might

bring his action for it : but the plaintiff''s right to freight was

not to depend upon that. As to the other question ; after the

first order given to go to Lisbon, under which goods had been

received on board and bills of lading signed, by which the master

niade himself liable to answer in damages to the owners of the

goods, if he did not carry them according to his undertaking, it

cannot be permitted to the freighter to countermand the voyage,

and make the master liable to actions by those to whom he had

so bound himself.

[ 391 3 Le Blanc and Bayley, Justices, agreed in awarding judg-

ment for the plaintiff on the demurrers.

The report of the evidence, on the rule for a new trial, was

afterwards read; when it appeared that, after the Pomona was

chartered, she took in her cargo for ZJsbon by order of the de-

fendant, and the plaintiff signed bills of lading accordingly for

that
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that port. She cleared out, and left the river Thames on the 3 1st 1810.

of October, 1 808, and arrived at Forfsmoutk to join convoy on

the 1st of November, and on the 7th received sailing instructions Davidson

from the convoy. The fleet afterwards waited at Spithead for g^ynne.
a wind till the 29th, when they sailed : but the Pomona missed

the convoy, and was obliged to bring up again in Lymington

road on the 1st oi December, and while she was lying there, the

defendant came from Londotiy and told the plaintiff that instead

of going to Lisbon he should go to Gibraltar. The plaintiff

objected, that he was bound by the charter-party^ by his bills of

lading which he had signed, and by his clearance, to go first to

Lisbon, and he had also three cabin passengers for Lisbon ; and

after the defendant's departure and return to London, the plain-

tiff repeated his objections to Stoutr^ the defendant's agent and

supercargo, who still urged theplaintifftogo to Gibraltar; and

the plaintiffdeclared that he would not ^ to Gibraltar without

& written order from Stout, which the latter then gave him

;

but a few days afterwards, Stotit required the written order to be

returned to him, which he tore in pieces, not chusing to take a

personal responsibility on himself, as the plaintiffrefused to go

to Gibraltar without such written order. And there was other

evidence, on the part of the plaintiff, of Stout's having finally

agreed that the plaintiff should proceed to Lisbon. But Stout

himself, who was examined as a witness, swore, that though he r 392 -j

had no objection personally to the plaintiff's going to Lisbon^

yet he had never given the plaintiff to understand that it was

Gwi/nne's order, but the contrary. The Pomona afterwards

sailed with another convoy and fleet on the l7th of December^

and arrived in the Tagus on the 22d; and, after discharging the

outward cargo at Lisbon, and taking in there a homeward cargo,

for which bills of lading were signed by the plaintiff^ she sailed

on her return to London, and arrived there on the 29th of

March, and delivered her homeward cargo. It appeared also

that the cargo, consisting of chests of oranges, was in a good
condition when shipped at Lisbon ; but, on the Pomona's arrival

at London^ it was found, when unpacked, to be much heated and
damaged ; and this was made out in evidence to have been oc-

casioned by the negligence of the master and crew, in not having

given it sufficient ventilation during the voyage. The deteriora-

tion was from IO5. to 20s. a chest.

On
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18l0i On these facts it was contended, that the plaintiff wtrs r\6i

entitled to recover upon this charter-party : first, because the

destination of the vessel was altered from Lisbon to Gibraltat

by the freighter before her sailing, which was a countermand

of the first order ; and that, therefore, the voyage to Lisbon was

not performed under the charter-party. And further, that whaft

passed between the master and Stout, after the departure of the

defendant from Lymington road, was no authority for resum-*

ing the original destination to Lisbon, even if a supercargo had

authority, especially while the ship remained at home under the

control of the freighter himself, to issue any order in contra-

diction to the express order of the freighter himself; which

C 393 ] authority was strenuously denied. To this it was answered, that

supposing the freighter himself had authority to alter the desti-

nation of the ship, after bills of lading signed by the master to

deliver under the first order; which was denied; yet the super-

cargo, in the absence of his principal, had authority to revoke

that order, in the same manner as the principal freighter him-

self; and that the circumstances stated amounted to such revo-

cation. 2dly, It was objected, that the homeward cargo having

been damaged, and in part spoilt while on boards by the negli-

gence of the master and crew, tlie plaintiff had not made a

right and true delivery of the whole of the goods, as stipulated

by the charter-party, agreeably to the bills of lading, by which

he undertook to deliver the same in like good order and well

conditioned as when shipped on board ; and, therefoi*e, that the

defendant was entitled to a verdict on that issue. To which it

was answered, and Lord Ellenborough C. J. ruled accordingly,-

that the allegation of having made a right and true delivery of the

cargo was satisfied by the delivery made of the number of chests

of fruit shipped on board ; and that, if the contents of any of

them turned out to have been damaged by the negligent stowing/

or subsequent want of care and proper ventilation, by the master

and crew, the defendant had a cross action to recover damages

;

but that it was no answer to an action for the freight. Though
his Lordship intimated further at the trial, that if there had been

any special provision in the bills of lading for the care, or against

the negligence of the master and crew, the issue on the 4th spe-

cial plea might have let the defendant into the proof of the

negligence: but the issue being general oa the fact ofa right and
<» true
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tfue delivery of the goods according to the bills of ladings it 3810.

was to be taken in a narrow and restrained sense, such as in his —

—

own experience it had always received, as meaning a right and iJAVipsoKr

true delivery of the entire number of chests or packages shipped q^ynne
on board, as specified in the bills of lading. Upon the other

point, his Lordship left it to the jury, whether, in point of fact,

Stouti the supercargo, had ultimately concurred with the master

in the original destination of the vessel to Lisbon ; reserving for

future consideration whether he had authority so to do; sup-

posing, which was a question for the opinion of the Court in

Bank upon another part of the record, that the freighter him-

self had authority to change the original destination of the voy-

age at that period, and under the circumstances of the case.

And the jury, upon the whole, found a verdict for the plaintiff.

Garrotsot on a former day of this term, moved for a new trial

upon both the points which had been made at the trial

:

But the Court only granted him a rule upon the first, as to the

authority of the supercargo to alter the destination of the vessel

in the absence of his principal: Lord Ellenborough C. J. saying,

that if such authority did reside in Stout as supercargo, the

jury found that he had exercised it. Upon the other point, all

the Court were satisfied that the right and true delivery of the

goods, according to the bills of lading, was satisfied for the pur-

pose ofthis action, by the delivery of the entire number of chests,

which had been received by the owners ; and that the deterio-

rated state of their contants, owing to the negligence of the

master in not giving them sufficient ventilation, was no answer

to this action. Bayley J. added, that if the like good condition r 395 -j

of the cargo when delivered, as when shipped, were a condition

precedent to the right to recover the freight, then, ifthe goods

were damaged to the extentonly of a farthing, the master would

not be entitled to recover any freight ; which never could have

been the intention of the contracting parties.

And now, after the demurrers were disposed of, and the report

of the evidence had been read, on the motion for the new trial.

Lord Ellenborough C. J. asked, how, after the decision of the

Court this morning on the demurrer to the third plea, as to the

authority of the freighter himself to alter the original destina-

tion, the issue upon the replication to the second plea could be

material? But the defendant's counsel, considering him entitled

to
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to have had that issue found for him at the trial, (which would
at least affect the costs,) would not wave the rule.

The Attornei/'Generali Park, and Taddy^ therefore^ shortly

shewed cause against the rule, and insisted upon the authority

of the supercargo to countermand, in the absence of his princi-

i=>al, the order to gd to Gibraltar, and to ofdet the master to go

to Lisbon^ to which he was originally destined. They observed

Upon the provisions in the charter-party, whereby the master

expressly covenanted to receive the supercargo on board, and

to proceed to Spain or Portugal^ as he should be ordered by the

freighter, 7iis agents or assigns. And they contended for such

an authority upon the general nature ofa supercargo's appoint-

hnent, when not obviously restrained by the contract of his prin-

cipal, the nature of the voyage, or other special circumistances j

and insisted that, at JiU eVents, the fact of his having given an

order to proceed to Lisbon, which was found by the jury,

decided the isstle in question.

Garrffw, Marfj/at, and Lawes contraj contended that the

order given to the master by the supercargo to go to Lisbon

(taking it to have been so found by the jury) was not binding on

the defendant, and) therefore, he did not give such order in the

terms of the issue. A supercargo has no authority to give an
order in express contradiction to a recent order given by his

principal, without any change of circumstances, and while the

ship remains at home, and immediate reference can be had to

the principal himself. The general nature of a supercargo's

authority arises from necessity when he is absent with the ship

in foreign parts, out of the reach of immediate communication

with his principal, and obliged often to act on the spur of the

occasion for the benefit of the adventure which he superintends J

the immediate object of his appointment is to control the sale

of the cargo when it arrives at its port of destination, but not to

alter the destination itself: and still less, while the ship remains

in a port at home within reach of the personal control of the

principal.

Lord Ellenborough C. J. The charter-party imports

that the freighter might by himself, or his agent, order the desti-

nation of the ship and cargo to any port in Spain or Portugal,

Stout \s found to have, in fact, given a final order in this case to

proceed to Lisbon ,• and the question is, whether he be such an
5 agent



IN THE Fiftieth Year of GEORGE III. S96

hgent as will bind the defendant for this purpose. It was proved

that he was appointed by the defendant his supercargo. A
supercargo, unless his authority be expressly or impliedly re-

strained, must from the nature of his employment be invested

with a complete control over the cargo and every thing which

immediately concerns it: that must embrace its destination.

Then unless the supercargo's general powerwas restrained by any

thing in this case from varying thevoyage within the limits agreed

in the charter-party, he must be taken to have had it ; and in

fact he exercised it in this case. The only question is whether,

as the defendant himself had recently before come down to

Lymington, and had directed the defendant to, go to Gibraltar,

that restrained the supercargo's general authority ? But I do
not see how that circumstance could restrain it. It is necessary

from the nature of his agency that he should have power to alter

the destination of the cargo, particularly in time of war. He
may receive recent intelligence that the port of destination last

fixed by his principal is blockaded ; or other circumstances not

less important to the success of the adventure may intervene.

Then ifhe had such a power from the nature of his employment,

and there was no special restraint of his authority in this case,

and he did in fact change the destination from Gibraltar to Lis-

bon cadet questio.

Grose J. was of the same opinion.

Le Blanc J. From the natui'e of the appointment of a

supercargo, where he is on board the ship and the freighter is

absent, it follows that he should have the same power in this

respect as the freighter himself; for he is to take advantage

of every circumstance as it arises, to act for the benefit of his

employer in the adventure. If indeed the charter-party had
been made for a certain voyage, that would be a very different

consideration ; but I understand this charter-party as giving the

freighter authority (unless restrained by circumstances, such as

we have before decided upon) from lime to time, by himself or

his agents, to alter the destination of the vessel and cargo within

the limits assigned.

Bayley J. The power of a supercargo will depend much
on the nature of the voyage. Here the destination was not

fixed at the time the charter-party was executed, but it was

afterwards to be fixed by the freighter or his agents. That shews

Vol. XII, Y that

1810.

Davidson
against

GWYNNE.
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1810. that some alteration of the destination was looked to in thff

course of the voyage : The parties seem to have contemplated

that circumstances might afterwards occur to make it prudent
against ,

GwYNNE. ^^ alter the destination. Circumstances did occur which first

induced the defendant to alter the destination from hisbon to

Gibraltar, and he altered it accordingly : then his agent who
was as supercargo entrused by him with the control ofthe cargo,

had in his absence the same power as his principal to alter it

> again, and he ordered the master to go to Lisbon as originally

intended.

Rule discharged.

Friday,

May 2Bt/i.

A defendant

cannot be
held to spe-

cial bail on
an affidavit

stating him
to be indebt-

ed to the

plaintiff in so

much for

goods bar-

gained and
sold, without
'also saying

delivered,

[*399 J

Hopkins against Thorne.

npHE defendant having been arrested and committed to cus-

tody for want of bail, upon an affidavit to hold to bail, stat-

ing him to be indebted to the plaintiff in so much for goo^s

bargained and sold by the plaintiff to the defendant : Taddy on

a former day obtained a rule nisi for discharging him on filing

common bail, and stated that there was no precedent of an

affidavit to hold to bail for goods bargained and sold merely,

without its going on to allege that they were delivered to the

defendant. Comyn opposed* the rule, on the principle that as

an action of indebitatus assumpsit would lie for goods bargained

and sold, such an affidavit of the debt must necessarily be good.

And he cited Slade^s case (a), and Dy. 30. a. to shew that debt

lies upon such a contract; and Knight v. Hopper (/>), and

Shep. ToucJi. 2Q.2. (c) that the property passes on the sale.

The Court, however, directed the matter to stand over till in-

quiry had been made whether there was any precedent of a

defendant held to bail on such an affidavit ; intimating that they

were not inclined to extend the practice beyond what had pre-

vailed : and adverting to the abuses which had crept in, without

observation, of holding persons to bail in trover; which abuse

had been lately reformed by the Court. And Ld. Ellenborough

C. J. said that there was no material difference in this respect

between the case of goods sold and delivn-ed, and that of goods

(fl) 4 Rep. 93, 4, 5. ib) Skyn. 647. (f) Sth edit. ch. 10.

onlv
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toriiy bargained and sold. In the one case the owner having

parted with his goods is entitled absolutely to the price ; in the

other, where the goods are not delivered, he is entitled only to

recover the difference in damages between the value of the

goods and the price agreed on. And by Bayley J. There is

no reason why the plaintiff should have the security of the de-

fendant's body under arrest, and also retain the security of the

goods in his own hands.

After inquiry made, it now appeared, that in fact there had

been instances of defendants holden to bail upon such affidavits
;

but they had passed without opposition, and this was the first

instance in which the attention of the Court had been called to

the subject: therefore the Court, adverting principally to the

hardship of holding a party to bail for the value of goods sold

by one who at the same time retained the security of the same

goods in his own hands, made the ^

Rule absolute.

1810.

Hopkins
against

TuORNE.

[ 400 ]

Sir Tmeophilus Metcalf, Bart, and Others against Friday,

Bruin.
May 25th4

THIS was an action on a bond for 2000/., dated the 18th of ^ 5*°"^ g»^^"*

„ —, ^ to trustees to

June 1803, whereby the defendant as surety tor 1. H. secure the

Wilkinson, together with Wilkinson and another surety, bound faithful ser-

themselves jointly and severally to the plaintiffs and two others,
^jg^j^ ^^ ^^^

described in such bond as seven of the trustees of the Globe Globe Insu-

Xnsurance Compa?iT/, or to their certain attornies, executors, '^^"^^^^'
administrators, or assigns : with a condition, reciting that were no cor-

whereas Wilkinson was chosen and admitted into the service of portion, may
be put m suit

by the trustees for a breach of faithful service by the clerk committed at any time du-

ring his continuance in the service of the actual existing body of persons carrying on the

same business under the same name, notwithstanding any intermediate change of the

original holders of the shares by death or transfer: the intention of the parties to the

instrument being apparent to contrac: for such service to be performed to the company
aS'a fluctuating body: and the intervention of the trustees removing all legal and tech-

nical difficulties to such a contract made with, or suit instituted by, the company thenv»-

selves as a natural body.

Y2 the
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the Globe Insurance Comjmvij ; the condition of the obligaiion

was, that if Wilkinson should from time to time and at all times

thereafter, during his continuance in the service of the said com-

pany, faithfully perform the said service, and all other services

ofthe said company wherein he should be emplojxd, and should,

as soon as required, deliver in writing a true account of all

monies, &c. which in the said .service should come to his hands

on account of the said company, and pay over the balance to

the said company, or to such person as the said company, or the

court of directors thereof, for the time being, should appoint

;

[ 401 ] and should indemnify the said company and the directors, and

all other members thereof, from all losses, actions, costs, &c.

and expences which might be sued or prosecuted against them,

or which the said company, or any member or members thereof,

should or might bear, &.C. by reason of any thing done or neg-

lected, &c. by Wilkinson in or during the said service ; then the

obligation to be void. To this there were pleas of non est fac-

tum, and of performance, &c. : and the replication assigned

breaches in not paying over different sums received by Wilkin-

son for the company; on wnich issues were taken: and it was

agreed at the trial, that if the plaintiffs were entitled to recover

at all, the amount of the damages sustained upon those breaches

should be referred to arbitrators.

But the principal question was, whether, as during the time

that Wilkinson continued in the service of the company as secre-

tary, which was from the date of the bond till December 1808,

many of the members were changed [a) by death and transfer

of shares, the plaintiffs were entitled to recover at all upon this

bond ? The plaintiffs took a verdict pro forma at the trial, and

liberty was given to the defendant to move the Court to set

aside that verdict, and enter a nonsuit.

The Attoryiey-General accordingly obtained a rule nisi for

this purpose on the first day of the term ; when he opened the

question, and strited that the Globe Insurance Company was

not a corporation, but by an act of tlie present king the com-

pany are enabled to sue and be sued by its treasurer; and he

pointed to the difficulties which resulted on this and other oc-

casions from this anomalous description of body politic. For

not being a corporation, the law can only look to the company

{a) The fluctuation was proved to be from 50 to loo in every year.

as
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as individuals, and therefore a contract entered into by them, 1810.

or by others on their behalf, can only be construed as a con-

tract with so many hundred individuals, and must be governed Metcalf

by the same rules of law as if the individual members had con- ^f""^"!*

traded in their own names. Hence much confusion and per-

plexity and many inconveniences must, no doubt, arise, which

could only be solved by applying to these bodies the characters

of unity and perpetuity attributed by law only to corporations

;

which could not be done. And he deduced this consequence

from considering the company in legal strictness only as so many
individual partners contracting with the defendant, that upon
any change of the then existing partners or members withwhom
'the contract was made, the obligation was gone, according to

all the cases (a).

Lord Ellenborough C. J. then pointed to a distinction

in this case, that here was no question as to the persons to

whom the obligation was made : the only question was as to the

description of persons to whom the service was conditioned to

be performed, (who are described to be the Globe Insurance

iJompany ;) whether the obligors must not be taken by that

description to have intended those who compose the company

fcxr the time being; which latter words occur in the condition)

the whole ofwhich seems to point at the same meaning.

Garrowf Toppings and Taddy, now shewed cause against '

tlie rule, and observed that the bond had been taken to trustees

for the benefit of the company, on account of their not being

a corporation, nor under legislative appointment to sue and be [ 403 ]

sued by their treasurer at the time when the bond was executed :

but the interposition of trustees, who now sue, obviates all the

legal difficulties which have existed in other cases, and brings

the case to a question of mere intention, whether by the de-

scription of the company to whom the service was to be per-

formed, the members for the time being were not necessarily

meant. In some of the cases reliance was had on the circum-

stance that the obligor might have been induced to enter into

the obligation to secure the fidelity of a clerk to the house or

firm of the obligees from his knowledge of and reliance on tl)e

particular partners at the time, to whom the faithful service was

{a) Vide Strange v. Lee^ 3 East^ 484. where all the prior cases are collected
;

and Dance v. Girdler, 1 New Rep. 34.

secured,
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secured, that they would use diligence to prevent or speedily to

detect any malversation of their clerks ; but that argument can-

not apply to the case of a known shifting society composed of an

indefinite or very numerous body of persons, the members of

which every person must know were liable to be changed every

day. This case, therefore, is stronger than that of Barclay

and Others v. Liccas (a), where the obligation was to the plain-

tiffs by name ; but the condition, reciting that the clerk was to

be taken into their service and employ as a clerk in their shop

and counting-housei it was held not to be affected by their taking

another partner into their house. Unless it can be said that

company cannot mean in legal acceptation a fluctuating body,

the Court will understand the word as it occurs in the condition

of this bond in the same manner that every body else must have

understood it at the time.

The Attorney-General, Varlc, Wigley, and Comyn, contra,

relied upon the same general arguments which were before urged

in moving for the rule ; and answered further, that as the law

only recognized corporate and natural bodies, the word company

must be taken in its legal sense to mean the then existing natu-

ral persons of whom the company was composed at the time it

was executed. [Lord Ellenborough C. J. Why may it not have

been used in its popular sense ? May not a bond be taken in the

name of <! trustee to secure the service of one to the occasional

subscribers to a public room ? [That would describe in the terms

of it a fluctuating body. If this bond do not cease to commu-
nicate benefit to part of the body going out, it cannot in justice

communicate benefit to others coming into the company after it

was executed. Now supposing the body consisted of 20 per-

sons at that time, 10 of whom went out the next year; it cannot

be doubted that any person having demands on the company,

e.g. a carpenter, for work done in their office while those 10

continued members, might sue them, as well as the ten who re^

mained in: and it would be no answer that the credit was given

to the company, and not to the individuals, and that the 10 had

ceased to he members. Nor would it vary the case that the

credit had been placed in the creditor's books to the Globe In-

surance Company, or that the parties so meant it, and did not

0?) jW. 24 Geo. 3, B. R., cited in Barier v. Parker, 1 Term Rep. 25)1.

contemplate
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contemplate the legal distinction now in discussion ; for when

an action was brought to recover the debt, the company not be-

ing a corporation, it could only be brought against the individal

members at the time of the debt contracted. If Wilkinson then

received money of the company to pay sucli a demand at the

time, and embezzled it, those persons who would continue lia-

ble to the original creditor, though they had ceased afterwards

to be members, would have a right to be indemnified by the

obligors. On the other hand, to say that the bond shall include

all persons who shall have been members of the company at any

time during the existence of the bond would make it a monstrous

anomaly.

Lord Ellenborough C. J. We cannot enhance the ob-

ligation beyond the terms ofit ; the only question, therefore, is

upon the fair meaning of the terms used in it; and we must put

upon the word compa7iy the sense in which the parties them-

selves used it in this instrument. We could not, indeed, invert

the rules of law to enable persons to sue as a body or company
who are not a corporation ; but here the bond has been given to

trustees, who are under no difficulty of suing upon it in their

own names ; and the only question is as to the description of

persons meant to be designated under the term company. I

will begin, therefore, by translating that wOrd according to the

subject matter, namel}', the Globe Insurance Company : it

meant a fluctuating or successive body of persons who should

from time.to time be carrying on the business of insurance un-

der the name of the Globe Insurance Company. Now suppose

a bond given to a trustee to secure the performance of certain

services to the commoners of such a common, would there be
any difficulty in applying it to the use of the commoners for the

time being, whoever they might happen to be, during the period

for which the services were to be performed. There could be

no doubt of it. Now the persons constituting this company
laboured at the time under an imperfection to contract from the

fluctuating nature of their body, and therefore they constituted

seven persons to be trustees for them; and whether those seven

were members of the body or not is for this purpose indifferent.

Those seven entered into this contract for the benefit of the com-

pany ; and if it had not been understood by the contracting par-

ties that the company therein mentioned meant a fluctuating

company,

1810.

Metcalf
against

Bruin.

[405]

[ 406 ]
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1810. company, we must suppose that they contemplated that the

bond might probably be gone in SI* hours ; which never could

have been meant: It must, therefore, have been intended to

secure tlie faithful performance of the service to a succession of

masters, who might from time to time constitute the company.

Wilkinson then was admitted into the service of the Globe Insu-

rance Company; the parties well knowing that a body so con-

stituted would be continually changing and fluctuating : and they

looked to his " continuance in the service of the said company ;"

which could not mean a continuing in the service of the same

individuals, some ofwhom might be changed before the wax on
* the bond was cold ; but must have meant the successors of the

persons so called the Globe Insurance Company. He is 1;hen

to account to the said company, that is to the same successive

body ; and he is to indemnify " the company, and the directors,

and all other members thereoffrom all losses, actions, &c. which

may be sued against them, or which the said company, or any

member or members thereof should bear," &c. by reason of his

neglect : all this looks to the change which might take place in

the body. There is nothing contrary to any rule of law in such

an agreement : a man may well agree to serve the subscribers to

the rooms at Bath. A contract with the body itself at large

would not have done ; but a contract with the trustees for the

[ 407 ] benefit of the body gets rid of all the difficulty. So if a con-

tract were niade with the commoners themselves of a certain

common, the successive commoners could not come into court

and sue upon the contract, but a trust may be created for such a

body which w^ould extend to those who were successively clothed

with the right of the original body. However anomalous, there-

fore, the body may be, if we can get at the intent of the con-

tracting parties in their description of it, there is nothing illegal

in such a contract. Nor does our opinion clash with any of the

cases which have proceeded upon the terms of the respective

bonds. A bond to A. cannot be extended to A. and jB., unless,

as in Barclay v. Lticas, the terms of the bond may be taken to

explain such an intention. It may be even thought that there

was greater difficulty in that case than in the present ; butlonly
collect from it the principle on which it professes to proceed,

which was the apparent intention of the parties, at the time of

entering into the contract to provide for a service to a change-

able
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able body carrying on the same concern. In the present case 1810.

the intent appears very clearly to look to the service of a flue-

^ . , 1 Metcalf
tuating body.

Grose J. The obligors undoubtedly meant to secure the Bruin.
faithful services of Wilkinson to such persons as should be called

the Globe Insurance Company for the time being. There is

no fraud, nor inconvenience, nor any thing illegal in this : the

trustees, therefore, to whom the bond is given, may sue upon

it : and to determine otherwise would be to violate the manifest

•intention of the parties.

Le Blanc J. The difficulty raised in the argument lies in [ 408 ]

considering this as if it were a bond given to the company, and

was now to be enforced in a suit brought by themselves : but

that difficulty was gotten rid of by the substitution of the trus-

tees as the obligees of the bond in the place of the company

;

and the only question now is as to the intent of the parties in the

description of the covijpany^ to whom the service was to be per-

formed. Now the persons in contemplation to be secured were

the owners of shares in this company, which, from their num-

bers, must necessarily vary almost every day; and in consequence

the obligors must have intended to become bound for Wilkin-

son's service to such persons as should be denominated the Globe

Insurance Company, so long as they continued owners of shares

in that company. I can see no objection to an obligation to a

trustee conditioned for the faithful service of one to such persons

as should be partners in Child's Banking-house, while they con-

tinued partners ; and this is in effect the same thing.

Bayley J. This bond must receive such a construction as

the parties meant it to have at the time they entered into it : and

I nmst consider that they meant to secure Wilkinson^s faithful

service to such persons as the company for the time being should

consist of: the obligation was to be co-extensive with the ser-

vice which he continued to perform to the company called the

Globe Insurance Company. If this were not so, the single

change of one out of 900 persons would have put an end to the

obligation, and the probability was that in a week or a month

after the execution of the bond some one person would drop

off. Now it is impossible to consider that for so short a time [ 409 ]

only the continuance of the service should have been in the con-

templation of the one party, or the responsibility attached to it

in



409 CASES IN EASTER TERM

•1810.

Metcalf
against

Bkuin.

in that of the other. In Barclay v. Lucas the obh'gation was

understood as intended to secure the service to such persons as

should become partners in the same house of trade. This mode
of considering the case gets rid of the difficulty started in the

argument, that if it were extended beyond the continuance of

the then existing members of the body, it should include all who
then were and should thereafter become members : but it meant

only the company for the time being, which gets rid of the

difficulty. .

Rule discharged.

Mondai/t

May 28th^

After an ac-

quittal of the

defendant

upon an in-

dictment for

a felonious

assault upon
the plaintiff

by stabbing

Jiim, the

plaintiff may
maintain tres-

pass to reco-

ver damages
for the civil

injury, if he
be not shewn
to have col-

luded in pro-

curing such
acquittal.

C 410 ]

Crosby against Leng,

^T^HIS was an action for an assault, very aggravated in its kind,
-*- which was tried before Le Blanc J. at the last assizes, at

York, when a verdict was given for the Plaintiff for 100/. da-

mages, subject to the opinion of the Court upon a point of law

which was reserved. And Park having moved, by leave, at the

beginning of the term for a rule to enter a nonsuit, in order to

bring the question before the Court, Le Blanc J. now reported

shortly that the assault was proved at the trial to have been com-
mitted under such circumstances as in his judgment would have

amounted to a stabbing within the act of the 43 G. 3. c. 58,

;

which makes it a capital felony wilfully, maliciously, and unlaw-

fully, to stab, with intent to murder, maim, disfigure, or dis-

able any person, &c., where, if death had ensued, the case would

in law have amounted to murder: and he said that he should

have so left the case to a jury on the trial of an indictment for

the felony; but that in this case it appeared by a record produced

in court, on the part of the plaintiff, that the defendant had

been before tried for the felony and acquitted : and the question

was whether, after such acquittal, this action lay ?

Holroyd and Richardson now opposed the rule, and contend-

ed that the trespass was not entirely merged in the felony, but

only till after the party had been tried for the felony, whether

such trial ended in an acquittal or conviction. The justice of

the country was then satisfied ; and the doctrhie of the merger

of
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of a trespass in felony was only to stimulate the party injured to 1810.

bring the offender to trial for the public offence, and to prevent

any compromise of that, by denying to him, in the first instance, v-'ROSBy

all redress for the private injury he may have received from the Leng
commission of the felonious act, till the judgment of the law

had been passed upon it ; but by no means to take away his re-

dress absolutely after the ends of public justice were attained.

In Markham v. Cobb (a) Dodridge and Whitlock, justices, (against

Jones J.) held that trespass for breaking the plaintiff's house and

stealing his money lay after a conviction of the defendant for the

burglary and felony. The same point was adjudged by the

Court upon a special verdict in Dawkes v. Coveneigh (6), after

a conviction for larceny, on which the convict had his clergy,

and was burnt in the hand, and discharged. And Lord Hale (c),

referring to these authorities, lays it down, that after conviction,

the action lies to the party injured, because he has prosecuted

the law against the offender, and there can be no mischief to [411 j
the commonwealth. The same law then must hold after an ac-

quittal of the felony : and the objection which may be urged,

that this may lead to collusive prosecutions for the purpose of

an acquittal, cannot hold ; for if any collusion appeared, the

plaintiff in the action could not recover, because he could not

avail himself of a judgment procured by fraud, as was held in

the Duchess of Kingston's case {d). But where no collusion or

fraud is shewn, the judgment of acquittal would be conclusive

evidence in a collateral proceeding (e), that the party was not

guilty of the felony: and so W.Jojies, J. {f) who differed from

the other judges in Markham v. Cobb, considered that after an

acquittal of the felony, the party grieved might have his action

of trespass, because there was no affirmation of record against

him. And in Luttcrell v. Reynell and Others (g), which was
trespass for taking monies numbered, the Attorney-General of

counsel for the defendants, though he objected as to some of

them that the evidence, if true, destroyed the plaintiff's action,

as it went to prove the defendants guilty of felony ; admitted

{a) W.JoneSj 147. Noy, 82. wid Latch, 144.

{b) M. anno 1652, Styl. 346. and 2 iio/. Jbr. 557.

{c) 1 Hale P. C. 546.

(i) II St. Tr. 198. AmbL 761, ii. {e) Y'lde Bull. N. P. 244.

(/) H^. Jvnei, 150. {^) l Mod. 282.

that
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1810. that it would lie against two of them who had been acquitted

upon an indictment of felony for the same matter " Indedd,"

Crosby s^ij j^^^ « jf they had been acquitted orfound guilty of the fe-

agatnjt
j^^^^ ^|^^ action would lie." ILe Blanc J. mentioned Bull,

N.P. 24-0, which refers to S Mod. IG*, as taking a distinction

between the conclusiveness of a conviction and an acquittal in

a prosecution for bigamy, when given in evidence in ejectment

upon a question touching the validity of the second marriage

;

that an acquittal ascertains no fact as a conviction does. But

[ 4-12 ] g^ ^j^y j.jjtg he observed that this was a different case; for here

if the felony had been pleaded, the plaintiff might have replied

the record of acquittal ; and that would have concluded the

question, unless there had been a rejoinder o^ per fraudem.']

After the felony has been tried and disposed of, there is a sort of

moral estopel in the law of England^ as Ld. C. J. Eyre said in

Gibson v. Minet (a), by which no man shall be allowed to allege

his own crime in his defence. They alluded to other cases of

judgments in rem, which were held to be conclusive. (But the

Court thought they did not bear on the present question.) They

then mentioned a case of Hayton v. Brown, which was tried

before Mr. Baron Wood at the last summer assizes at Lancaster^

where he permitted the plaintiff to recover in an action of tres-

pass a for similar assault to the present, after the defendant had

been tried for the felony and acquitted at the antecedent summer
assizes.

Park in support of the rule, argued from the defect of pre-

cedents in this case in support of the action, that the general

opinion of the profession must have been against it, particu-

larly where the occasion must have frequently occurred. The
cases have already broken in too much on the common law

principle that the trespass is merged in the felony, by admitting

the action to be brought after a conviction of the felony : but if

this be now extended to cases of acquittal, it will let in all the

mischief against which the common law meant to guard, by

encouraging faint or collusive prosecutions for the felony, to

give a better opportunity to the party injured df obtaining pri-

r 413 1 ^^^^ redress. The cases are not reconcileable ; for in Higgins

T. Butcher (b), all the Court agreed that if one beat the servant

U) iH.Blac. 611. {b) Tr.Ajac, 1. Yelv. 00.

of
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of another, so that he die, the master shall not have an action 1810.

for the battery and loss of service, because the felony drowns

the private wrong, and his action is thereby lost. This was *-^ROSby

prior to Daxvkes v. Caveneigh; but it was agreed to be law in a Leng^
subsequent case of Cooper v. Witham (a). He admitted the

weight due to the late decision in the case of Hayton v. Brawn ,-

but as that was never brought in revision before the Court in

Bank, he considered that decision as still open to review.

Lord EllenBOROUGH C. J. The policy of the law requires

that, before the party injured by any felonious act can seek

civil redress for it, the matter should be heard and disposed of

before the proper criminal tribunal, in order that the justice of

the country may be first satisfied in respect to the public oifence;

and after a verdict either of acquittal or conviction, the judg-

ment is so far conclusive in any collateral proceeding quoad the

particular matter, that the objection is thereby removed of

bringing that sub judice in a civil action, which was the proper

subject-matter of a criminal prosecution. Here the defendant

having been before tried and acquitted of the felony, the objec-

tion founded upon the general policy of the law does not apply.

This point has been before decided in the cases of actions

brought after a conviction of the defendant for the felony : and

the only difference which can be suggested between the case of

a prior conviction, and that of an acquittal is, that the acquittal

may have been brought about by the defendants colluding with [ 414 ]

the prosecutor : but if the acquittal be shewn either in pleading

or by evidence to have been obtained by collusion, it would be

put aside, and the objection would still remain. All the mis-

chief therefore that could result from extending the same rule to

cases of acquittal, which has established the right to sue after

a conviction of the felon, is done away by letting the defendant

in to shew that the judgment of acquittal was obtained per

fraudem.

Grose. J. The true ground of the general rule against the

plaintiff' 's right to sue for damages in a civil action, for any act

which amounts to felony, is to prevent the criminal justice of

the country from being defeated ; which it would be very likely

to be if the party were first permitted to obtain a civil satisfac-

(a) M. 20 Car. 2. 1 SU. 375. But see 1 Lev. 247. S.C.

tion



414 CASES IN EASTER TERM

1810. tion for the injury: but that does not apply to this case wher^

there has already been a trial and acquittal of the felony.
Crosby Le Blanc J. The defendant having been acquitted of the

JLeng felony, and that without fraud, as it must be taken to be ; the

case stands clear of the general objection, that if the action were

sustained, criminal justice might be defeated. All the cases

which shew that the action lies after conviction of the defendant

for the felony, apply strongly in support of it after acquittal

;

for it is a stronger case to permit the party injured to proceed

upon his civil remedy to recover damages after a conviction of

the offender, when the law; has, by means of the forfeiture of

his property consequent upon a conviction, taken away from

him the means of satisfying the damages. Besides, when the

defendant, after an acquittal of the felony, is called upon to

[ 415 ] make recompence in civil damages to the party grieved, it would
be stronger for him to be permitted to allege that he was not

properly acquitted, than in the other case it would be to allege

that he had not been properly convicted. And here the defend-

ant cannot say, against the record of acquittal, that this was a

felony. After the question of felony has been determined, it

leaves the trespass untouched: the defendant has committed

the trespass, which is the subject of the civil action ; but the

question on the indictment was, whether he had not done some-^

thing more. It often happens that aft;er an acquittal of the

felony the defendant is tried for the misdemeanor upon the same

evidence: and it would be no objection though the judge might

still think that there was evidence of the felony to have gone ta

the jury.

Bayley J. If this action would not lie, there might be

cases where a party injured would be without remedy, and yet

the wrong-doer would not be liable to punishment: as, for

instance, there might be circumstances known only to the plain-

tiff himself, which when proved by him upon the prosecution

of the defendant for felony, would entitle him to be acquitted:

when, without such proofi the evidence might lead to convict

him. Suppose upon the indictment for the felonious stabbing,

it lay only within the knowledge of the plaintiff that a previous

provocation had been given, which, if death had ensued, would

have reduced the offence to manslaughter ; there would be a

defect of justice if the plaintiff could not afterwards obtain re-

paration
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paration in damages for the civil injury, because, for want of the

proof of such provocation, known only to himself, the offence

appeared to be felony. The record of acquittal is at least con-

clusive evidence that the defendant was not proved guilty of the

felony, and he cannot be questioned for the same offence again;

but it leaves the civil remedy open. Unless, therefore, in those

cases where the conduct of the party complaining can be im-

peached as having colluded in procuring the acquittal, it ope-

rates as an answer to any objection that the fact proved would

be evidence of felony.

Rule discharged.

1810.

Crosby
against

Leng.

C 416 1

The* King against Eyre.

npHE defendant appealed to the Borough Sessions of Tewks-

bury against a poor's rate, wherein he was assessed as

" lessee of the tolls of the Key Bridge" at TewJcsbury^ at 350^.

per ann. The Sessions confirmed the rate, upon the general

principle, as they stated, that the rent bona fide paid by the

occupier is the best criterion by which to judge of the value of

property; but subject to the opinion of this Court upon the

following case

:

By the stat. 48 Geo. 3. c. 62. certain trustees are appointed

for rebuilding the Key Bridge across the river Avon, in the

borough of Teisokshwy in Gloucestershire, and for making con-

venient roads thereto. The act enacts that out of the first

monies arising by the tolls to be collected by virtue of the act,

or out of the first money which should be borrowed upon the

credit thereof, the trustees shall in the first place pay the ex-

pences of passing the act, and repay all sums advanced thereon,

with interest, and also all expences in making the plans and es-

timates of the bridge : " and that after payment thereof, all the

money which should come to the hands of the * trustees or their

treasurer for the purposes of the act should from time to time

be applied in erecting the turnpikes or toll-houses, and in mak-

ing the temporary bridge, and in erecting the new bridge, and

keeping the same in repair, and opening and making proper ap-

proaches

Wednesday,
May SOth.

The lessee of

the tolls of a
public bridge

is not rateable

as such, what-
ever rent he
may pay; it

not appearing

that he was
the occupier

of any local

visible pro-

perty within

the parish

;

nor that he
was an inha-

bitant resiant

there, deriv-

ing profit

there from
such tolls be-

yond the rent

paid by him
for the same,
which was
applicable to

the public

purposes of
the bridge,

[*-417 ]
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1810. preaches thereto, and in defraying all other necessary charges

and expences attending the execution of the act, and in paying
1 ne JviNG

jjjg interest of the principal money so to be borrowed, and in

Eyre otherwise carrying this act into execution ; and to or for no

other use, intent, or purpose whatsoever." " Tliat as soon as

the several purposes of the act should be carried into execution,

and the principal and interest borrowed and secured thereon

should be repaid, all the tolls thereby imposed should absolutely

cease, and the new bridge and the approaches leading thereto

should thereafter be repaired by such persons as were by law

liable to repair the same." The trustees, being empowered by
another clause to lease the tolls, under the clauses and stipula-

tions therein expressed, have leased the same to the appellant,

at the annual rent of 350/. It has been the usual custom of the

parish to make their rates upon the pound rent ; but it was not

proved that the appellant made any profit on the said tolls, nor

that such tolls left any residue after payment of the said yearly

rent of 350/. : on the contrary, it is believed that the present

lessee has a most unprofitable taking, and that he will not even

clear his present rent.

Jervis and W. E. Taunton^ in support of the order of Ses-

sions, stated, that the objection made below to the rate were,

1st, that the subject-matter of it was occupied for public pur-

poses, and was therefore not rateable at all : but, 2dly, that if it

were rateable in the hands of a lessee on account of any per-

[ 418 ] sonal benefit derived to himself, it did not appear by the case,

as stated, whether he derived any such benefit beyond the pur-

poses of the trust.

But the Courty after observing upon the loose and imperfect

manner in which the case was drawn up ; in not stating cither

that the lessee was the occupies- of any toll-house or dwelling-

house within the parish, which was the proper subject-matter of

a rate ; or that he was an inhabitant of the parish, in the sense

which had been lately (a) put by the Court on that word in the

statute 43 Eliz. c. 2.; and in not finding the fact whether the les-

see did receive any profit to himself from the tolls beyond the

rent which was applicable to public purposes, but merely stat-

ing that it *was believed that he did not ; were inclined to have

sent the case back to the Sessions to be re-stated in a more per-

{a) Vide B^x v. Nicholson, ante, 330. and tVilliamj y, Jones, ante, 1346.

feet
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feet manner. But The Attorney-General and Abbott, in oppo- 1810.

sition to the rate, having suggested that it would not answerany

purpose to send the ease back, all the facts having been stated
^ing

which were capable of proof on the part of those who sup- Eyre.
ported the rate; and that the only question meant to be raised

by them was, Whether the tolls of a public bridge were

rateable in the hands of a lessee ? Lord Ellenborough C. J. said

that as the Court had so recently decided that tolls per se were

not rateable; and that as the appellant was rated merely as

lessee of the tollsi, and for nothing else, which might have given

them a corporeal quality and locality within the parish, such as

for a sluice, or the like ; and that as it did not appear that he

was an inhabitant of the parish; or made any profit of the tolls

;

there was nothing stated in the case to raise any question. And [ 419 3

that though it should turn out to be the fact (which was sug-

gested from the bar) that there was a toll-house attached to the

bridge where the appellant dwelt; yet as the sending the case

back to the Sessions to be re-stated would probably only lead

to their inserting as a fact what at present they had only stated

as matter of belief, that the lessee derived no profit to himself

from the tolls; it was better for all parties to quash this rate;

and if at any future time the parish thought they could make
out a better case against the lessee, they might rate him again.

Per Curiam, Order of Sessions confirming

the Rate quaslied.

Gordon against Swan*

'THHE plaintiff declared in the common form of the count

for goods sold and delivered, and sought to recover a large

sum, the value of copper sold by him to the defendant, under a

contract in writing, which was given in evidence at the trial, and
stated the copper sold to be 150 tonsj at 84Z. per ton, to be re-

ceived in 14 days, payable at six months; the credit on which
expired on the 23d of Afril 1809. After judgment by default,

and a writ of inquiry issued, the balance due to the plaintiff at

the time of the trial of the inquisition (after allowing the amount
of certain securities then in his hands) was proved to be 3247^.

185. and the interest on the whole account amounted to 300/.;

Vol. XII. Z and

Wednesdayi
May 30t/i.

Though an
agreement
for the sale

ofgoods
which were
afterwards

delivered

give a certain

day of pay-
ment for the

price, inte-

rest does not
riin upon the

sum due froirl

that day.
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Gordon
against

Swan.

i 420 ]

and the jury, in answer to a question put to them, declare(i

their willingness to give the interest as well as principal ; but

the under-sheriff directed them, that in point of law the

plaintiff' was not entitled to recover interest, as he had not

declared specially upon the contract, but generally for the

value of goods sold and delivered ; and on that express direction

they found the principal sum only, without interest.

Taddy now moved (a) to set aside the inquisition, upon the

misdirection of the under-sheriff*; and contended that interest

began to run after the expiration of the six months for which

the credit was given; and that the giving of a particular day of

payment for goods sold and delivered shewed the intention of the

parties to consider it as a liquidated debt at that period, and

made it competent at least for the jury to allow interest. And
he referred to Mountford. v. Willes (5), where the vendor was

held entitled to interest under such a contract from the day of

payment given. But by

Lord Ellenborough C. J. I think the contract only meant

that the vendee at all events shall not be called upon for pay-

ment till the time given ; but it is still a contract for the sale

of goods. The giving of interest should, I think, be confined

to bills of exchange, and such like instruments, and to agree-

ments reserving interest.

Per Curiam, Rule refused.

{a) I was not present in court when this motion was made, but a friend at

the bar gave me a note ofwhat passed.

{b) 2 Bos. £5 Pull. 337.

^fci

—

Napier against Shneider.

f^AMPBELL moved to refer it to the Master to tax prin-

cipal, interest, and costs upon a bill of exchange. The bill

was drawn in Scotland, and was accepted by the *dcfendant in

England, but not paid; and he prayed that the Master should

be directed to allow re-exchange. But

costs upon a
, , , , i r i • r. j j *»

bill of exchange drawn in Scotland upon and accepted by the defendant m England, tnc

Court will not direct the Master to allow re-exchangc.

[*421 ]
^''^

Wednesday,
May 30th.

Upon a mo-
tion to refer

it to the

Master to

compute
principal,

interest, and
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The Court were clearly of opinion that this could not be 1810.

allowed against an acceptor here, who by his acceptance only
~_^

charges himself with a liability to pay accordini? to the law of -Napier
. against

this country; and if he do not pay, the holder has his remedy Shneider.
over against the drawer. The Court would not, they said, refer

it to the Master to try foreign customs and facts, but only to

compute what was due upon the bill itself. They, therefore,

granted the motion in the common form. »

GouTHWAiTE against Duckworth, Browne, and Friday^

Powell.
'^""'''''

'"I^HIS was an action for goods sold and delivered, which was A. and B.,

-*- tried before Le Blanc J. at the last assizes at Lancaster, general part-

when it appeared that the goods had been in fact supplied by the being indebt-

plaintifF to BroiiDne and Company, which at that time was ge- ^^ to C. for

ncrally understood to mean Bro'wne and Powell, and they alone '

j^ j^ j^j^^

paid for the cartage of the goods from the plaintiff's to the ship on the joint

on board which they were ordered to be sent : but Browne and f5^^°™t ot
^ the three m

Powell * afterwards becomnig bankrupts, and Duckworth having the purchase

been examined by the commissioners lender their commission, of tobacco,

the question arose upon his deposition whether he were not a been sent out

partner with Broxvne and Powell in the adventure for which pn a special

these ffoods were ordered, which were afterwards shipped and I"'"'' ^"^J^'"7^ , , . 1 ,
. , - T / ,

t'^''^ to Spain,
sent : and this was the only question at the trial ; where, the with a view

learned Judge being of opinion that the facts stated in such de- to liquidate

position amounted to a partnership between the defendants, a C-'a^reed
'

with A. and
B. to join with them in another adventure to Lisbon, of which he was to have one
rnoiety ; and it was agreed that A. and B. should purchase goods for the adventure
to be shipped on board a certain vessel^ and pay for them, and the returns of such ad-
venture were to be made to C., to go in liquidation of his demand on them ; but C.
was to bear his proportion of the loss, if any, and also to receive his share of the profit,

if any, after reimbursing himself out of the returns the amount of his advances pre-
viously made to A. and B.: held that this agreement constituted a partnership hct\wccn
the three in the adventure at and from the time of the purchase of the goods for the

adventure by A. and B. ; although C. did not go with them to make the purchase, nor
audiorize them to purchase on the joint account; but A. and B. alone in fact made
the purchase ; and although C. also purchased in his own name and paid for goods to

be sent out at the same time, in which B. was to share the pro£t or loss, and these

goods were consigned for sales and returns to the same person who wont out as super-

cargo on die joint account of the three.

Z '2 verdict [*4'iC ]
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GOUTHWAITE
against

1810. verdict passed for the plaintiff. And a motion having been

made, in order to take the opinion of the Court upon the case,

to set aside the verdict for the plaintiff, and enter a verdict for

P«cK\yoRTH. the defendants

;

Le Blanc J. now reported the facts, and read the examina-

tion of the defendant Duckworth taken on the 27th of April

1809, on which the question arose; and which stated in sub-

stance, that Duchsoorth had various transactions in business with

Browne and Powell in 1 808, and was a creditor of theirs. That

in September 1808 he entered into an agreement with Byowne

to hejointly concerned in an adventure to Lisbon with him and

his partner Powell; of which adventure Duckworth was to

kave one-half share. That Browne and Powell were at that

time indebted to Duckworth in nearly 2000^. for advances made
on the joint account of the three in the pui'chase of tobacco,

and which had been sent out on the joint account to Spain be-

fore that time ; and also for money lent before that time. That

Browne and Powell were to purchase goods for the adventure to

Lisbon, which were to be shipped on board the Betsey, and to

pay for the same, and the returns of such advejiture were to be

made to Duckworth, and to go in liquidation of his detnajids on

Browne and Powell. That in consequence of this agreement,

Browne proceeded to purchase goods from different persons,

and amongst others from the plaintiff GoM^AwazYe : but Duch-

([ 423 ] worth did not go with Browne to make any of the purchases,

nor did he ever authorize Bi'owne to make the purchases on the

joint account of the three. That if any loss were to arise on

the sales of the adventure, Duckworth was to bear his propor-

tion, and was also to receive his share of the profits, if any,

after reimbursing himself out of the returns the amount of his

advances previously made to Browne and Powell. That Duck-

worth purchased and paid for goods also to be sent out at the

same time, in his own name ; and Browne was to receive a share

of the profit, and to bear a proportion of the loss on the sales

of these last-mentioned goods, which were consigned for sales

and returns to Barlow, who went out as supercargo on the joint

account of Broxvnr, Powell, and Duckworth. That Barlow's

instructions were signed by Browne and Duckworth. That

Duckworth afterwards received from Barlow on account of such

adventure 1861/., though from what particular set of goods this

arose
6
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arose Duckworth could not tell : which sum Duckivorth applied

in reimbursing himself the advances he had made to Brcmne

and Powell on account of the said adventure and otherwise. It

also appeared that Duckworth had at other subsequent times re-

ceived remittances and goods from B7'owne and Powell which

he carried to account in reduction of his advances to them ; and

there were other distinct transactions between them relative to

the purchase of goods ; in one of which some coffee had been

originally purchased from Sill, in Juli/ 1808, hy Duckworth on

the joint account of himself, Browne, and Powell, and he paid

for them : but Browne not paying his moiety of the purchase-

money at the time appointed, Duckworth, with Browne's con-

sent, took them all on his own account, and in August follow-

ing sold part of them to Browne himself, and the price was

settled in account between them ; and this was done to enable

Browne with the coffee to pay another tradesman for goods fur-

nished to Browne for the adventure. All the goods mentioned

in the examination were shipped on board the Betsey for Lisbon,

which was chartered by Browne and Powell.

The rule was now opposed by Park and Littledale, and sup-

ported by Scarlett ; and it was not denied by the latter that the

facts of the case constituted a partnership in the adventure be-

tween the three defendants ; but the only question made was at

what period the partnership commenced: the plaintiff contend-

ing that it existed at the time when the goods were ordered : the

defendant, that it originated only after the goods had been ship-

ped into the common stock for the purpose of the adventure

;

likening it to the case of so much capital agreed to be brought

by parties into one common stock or house, where each would

be answerable separately for such part of his contribution as

was raised upon his own separate credit, notwithstanding the

object for which it was raised. The defendant's counsel also

denied that the object of the joint adventure being to liquidate

the prior advances of Duckworth to Browne and Powell could

vary the legal effect of the joint engagement; and urged the

fact of goods having been furnished by Duckworth for the same
adventure, which were obtained on his separate credit. [But
Baylei) J. observed that it did not appear that Duckworth had
brought any goods into the common stock in the transaction in

question.] The case mainly relied on by the defendant's coun-

sel

1810.

GOUTHWAITE
against

Duckworth.

C 424
"J
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GOUTHWAITE
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Duckworth.
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]
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sel was Saville v. Robertson and another («), where several

agreed to fit out a ship and cargo on. a joint adventure; but it

was also agreed that one * was not to be bound for any goods

ordered or shipped by another: and the plaintiff (besides supply-

ing copper sheathing for the vessel, which was admitted to be

on the joint concern) delivered copper on board by the separate

order of Pearce one of the contracting parties ; but this was

held not to bind the other parties to the contract, and that the

partnership only commenced upon the delivery of the cargo on

board. The plaintiff's counsel, on the other hand, applied to

this case what was said by Lord C. J. De Grey upon the sub-

ject of partnership in Grace v. Sviith (Z>), where he states the

true criterion to be, to inquire whether one agreed to share the

profits of the trade with the other, or whether he only relied on

those profits as a fund of payment : and here they said it was

clear that Duclcworth was not only to share in the profits upon

the goods ordered by Browne^ but the identical goods which

were to constitute the adventure were to be purchased and sent

for the express purpose of liquidating Duc/cworth's demand.

And they also referred to JVaugh v. Carver {c), where, though

it was taken to be the clear sense of the parties to the agreement

as between themselves, that they were not to be partners, and

that each house was to carry on its trade without risk of each

other, and to stand to their own loss
; yet as they had agreed to

share each other's profits, they were held liable as partners to

third persons : and to Hcsketh v. BlancJiard (d), which went on

the same principle.

Lord Ellenborough C. J. It comes to the question whe-

ther, cotemporary with the purchase of the goods, there did

not exist a joint interest between these defendants. The goods

were to be purchased, as Duckworth states in his examination,

Jhr the adventin^e : that was the agreement. Then what was

this adventure ? Did it not commence with the purchase of

these goods for the purpose agreed upon, in the loss and profits

of which the defendants were to share ? The case of Saville v.

Bohcrfson does indeed approach very near to this; but the dis-

tinction between the cases is, that there each party brought his

{a) 4 Term Rep. 720.

(f) 2 H.Blac. 235^246.

{b) 2 Blac. Rep. 1000.

{(i) 4 £ajt, 144.

separate
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separate parcel ofgoods, which were afterwards to be mixed in 1810.

the common adventure on board the ship, and till that admix-

ture the partnership in the goods did not arise. But here the Gouthwaite

1 • • 11. • n 1
against

goods in question were purchased, m pursuance of the agree- Duckworth.

ment for the adventure, of which it had been before settled

that DucTcixxyrth was to have a moiety. There seems also to

have been some contrivance in this case to keep out of general

view the interest which Diichsoorth had in the goods : the other

two defendants were sent into the market to purchase the goods '

in which he was to have a moiety ; and though they were not

authorized, he says, to purchase on the joint account of the

three ; yet, if all agree to share in goods to be purchased, and

in consequence of that agreement one of them go into the mar-

ket and make the purchase, it is the same for this purpose, as

if all the names had been announced to the seller, and therefore

all are liable for the value of them.

Grose J. I think this a strong case of partnership

within the description given of it by Lord C. J, De Grey in

the case (rited.

Le Blanc J. The cjlse is the strongest against JDuchsoorth,

inasmuch as there had been a previous partnership between him

and the other two defendants upon the purchase of tobacco on • [ 427 3
their joint account, for a similar adventure io Spain; in respect

of which the latter were indebted to DucJcworth for his advances

upon the joint account : and it was in order to liquidate that

debt that the agreement in question was entered into for another

joint adventure to Lisbon, in pursuance of which agreement

the goods in question were purchased.

Bayley J. In Satille v. Robertson, after the purchase of

the goods made by the several adventurers, there was still a

further act to be done, which was the putting them on board

the ship in which they had a common concern for the joint

adventure ; and until that further act was done, the goods pur-

chased by each remained the separate property of each. But

here as soon as the goods were purchased, the interest of the

three attached in them at the same instant by virtue of the pre-

vious agreement.

Rule discharged {a).

{a) The last case on this subject is Barton v. Hanson and Others, 2 Taunt. 49.

ROCHFORT
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Where the

defendant

was residing

in London
before and at

the com-
mencement
of the action,

eight days*

notice or

executing a

writ of
inquiry is

sufficient,

though the

defendant
had in the

intermediate

time perma-
nently re-

moved above
40 miles from
X'Ondon, (to

Tortola), ifhe
did not give

the plaintiff

previous no-

tice of such

removal.

[*428 ]

RocHFORT against Robertson.

''I^HE defendant resided in London at the time when the

cause of the action, which was for goods sold and delivered,

accrued, and when the action commenced : but pending the

action, and before the plaintiff gave notice of executing a writ

of inquiry, the defendant removed permanently to Tortola

;

but his attorney gave the plaintiff no* notice of the defendant's

removal until the plaintiff had given the usual 8 days' notice of

executing the writ of inquiry, as for a town cause, which was

executed accordingly. Whereupon Reader obtained a rule

nisi for setting aside the execution of the writ of inquiry for

irregularity ; contending that the defendant sh ould have had 1

4

days' notice, as residing at the time above 40 miles from Lon-

don ; and cited Spencer v. Hall {a). \_Bayley i. Previous

notice was there given of the change of residence.]

Richardson on shewing cause observed that the stat. 14 Geo.

2. c. 17. s. 4. was merely for regulating notices o? trial,- but that

no statute applied to writs of inquiry (6), which depended al-

together upon the practice of the Court.

Lord Elleneorough C. J. If the defendant do not give

notice of the change of his residence from town, it must still

be taken to be a town cause; and then the notice was regular.

Per Curiam, Rule discharged.

(a) 1 East, 688.

ib) Lloyd y. Hooper, 7 East, 624. was the case of a writ of inquiry; but

00 distinction was taken between that and a trial at the Sittings.

END OF EASTEK TERM*
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AEGUED AND DETERMINED JSio.

IN THK

COURT OF KING'S BENCH,

Trinity Term^

In the Fiftieth Year of the Reign of GEORaE III.

The King against The Directors of the Bristol Saturday,

^^ ^ r^ June 2Sd.
Dock Company.

Jf^CARLETT moved, upon the acts of the 43 Geo. 3. c. 140, Under the

and 48 Geo. 3. c. 11. made for improving and completing f^"^^i q^
the harbour of Bristol, for a mandamus to the defendants c. i4o. s. 107.

to issue their precept to the sheriffs of Bristol for summoning which gives
^ ^ . „ . . . • 1 1 compensation

a jury to assess a compensation tor an mjury sustamed by ^here "by
Rd. Woolfryes and Co. in consequence of the dock-works, means of the

The applicants were brewers occupying a brewhouse and other
or b'the^nro-

premises in Queen-street in the castle precincts of Bristol for a gress or exe-

term of seven years, with liberty to purchase the premises for cution there-

may be done to any hereditaments, houses, lands, and tenements, or the same may be
rendered less valuable thereby," no compensation is due to the owners of a brewery
for a loss arising to them in their business from the deterioration of the water of the

public river Avon, from which the brewery had been before supplied by menns of
pipes laid under low-water-mark; the use of the water having been common to all the

king's subjects, and not claimed as an easement to the particular tenement. The only
remedy for such an injury is by indictment, which was taken away in this case by the

act of parliament.

Vol. XII. A a 4000/.
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1810. 4000^. for the remainder of a term of 4-0 years granted by the'

corporation of Bristol. Before and at the time of passing the
^iNG

gj.^|.^ ^g Q^^^ o_
jjjggg premises were supplied with fresh water

The Directors ^^ for brewing from the river Avon^ to' which the brewery was
of the contiguous, which water was raised and brought into the brewery

rSRiSTOL
y^ pumps and pipes laid into and along the bank, and communi-

Company, catmg with the river at low-water-mark, at which time it was-

pumped into the brewery: but by means of the works and im-

provements authorized by the acts of parliament, and particu-

larly by the damming up of the river for the purpose of forming

and floating, the harbouiv the water in the river at the point of

communication with the pipes became brackish and noxious, so

as to render the water unfit for brewing ; by reason of which

the applicants had sustained loss in their trade ; and after sink-«

ing a well for the purpose of getting spring water for the

brewery, which in part failed after a^tim-e, and was also found

unfit for brewing, they were obliged to abandon their premises
;

and having then applied without effect to the defendants to

grant a compensation for their loss estimated at above 3000/.

they now made this application, for the purpose of trying their

right to receive such compensation.

The compensation clause upon which the motion w^as founded

was the 43 Geo. 3. c. 140. s. 107., which, after reciting that the

works and improvements authorized by the act would render cer-

tain docks and mills useless, " aiid bymeans of such works and
*' improvements, or in the progress and execution thereof,

.
*' injury and damage may he . done to other hereditaments^

" houses, lands, and tenements, or the same may be rendered

r 430 ]
" less valuable thereby," enacts that the dock company shall,,

and they are thereby directed, " eitltcr to purchase, or to make
" a just and liberal compensation to the owners and other per-

" sons interested in such docks, mills, lands, houses, tenements,,

"or hereditajuents, so rendered useless, injured, or made less

" valuable, at the option of such owner or other persons as

" aforesaid," &c. And if the claimants do not agree with the

directors for the compensation to be made, a jury is to be sum-

moned in the manner now prayed for, and to be sworn before

the justices of the peace at the quarter-sessions, who are to as-

certain it.

Upon
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Upon the opening of this application the great doubt with the 1810.

Court was, w^hether the claimants could establish such an interest

or easement annexed to their premises in the water of the river 'he King:-

Avon^ which was a public river common alike to all the king's The Directors

subjects, as would entitle them to compensation unfler the of the

general words of the clause. And they asked whether, if i>RisTOL

any person before the act passed had done any thing to dete- Company.
riorate the water of the river, these parties could have brought

an action as for a private injury to their property. Scarlett ar-

gued that they might ; and that there were instances where per-

sons, having acquired a right to use the water of rivers for. their

own purposes, had maintained actions on the case against those

who disturbed them in their enjoyment of it, either by drawing

off or deteriorating the quality of the water. But by
Lord Ellenborough C. J. Those were cases where the

owners of the property by long enjoyment had acquired special

rights to the use of the water in its natural state as it was accus-

tomed to flow, by way of particular easement to their own pro-

perties, and not merely a use which was common to all the r 432 1

king's subjects. But here the injury, if any, is to all the king's

subjects; and that is the subject matter of indictment and not of

action ; otherwise every person who had before used the water

of the river might equally claim a compenisation ; for which -
'

there is no pretence. And by the same rule if the salubrity of

the air in Bristol were impaired in consequence of the docks,

every inhabitant ofthe place might as well claim a compensation.

For general injuries common to all the subjects the remedy is

by indictment ; but that T suppose is taken away by the act:

(which was admitted:) then the act has taken away the only

remedy which the law would have given for this general injury.

Grose J. was of the same opinion.

Le Blanc J. These persons have no more claim to com-

pensation under the act than every inhabitant of Bristol would

have who had been used to dip a pail into the river for water for

the use of his house.

Bayley J. agreed.

Rule refused. -

A a ^ Bateman
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Monday,
June 25th.

The want of
due notice of
the dishonor

of a bill is

answered by
shewing the

holder's ig-

norance of
the place of
residence of
the prior in-

dorser, whom
he sues: and
whether he
used due di-

ligence to

£nd out the

place of re-

sidence is i,

question of
fact to be left

to the jury.

C 4S4 ]

Bateman against Joseph.

'TnrilS was an action by a subsequent indorsee against the

-*- drawee and first indorser of a bill of exchange, which be-

came due on the 27th of September, when it was presented for

payment to Varry, the acceptor, in London, and dishonored.

Notice of the dishonor reached Manchester, where the plaintiff

lived on the 30th of September, early enough for him to have

given notice to the defendant on that day by the post from Man-
chester to Liverpool where the defendant lived ; and the plain-

tiff had the like opportunities of giving notice on the 1st, 2d,

and 3d of October ; but no notice was given to the defendant

till the 4th, when he received it in a letter from the plaintiflf

directed to him at Liverpool generally. At the trial before

Lord Ellenborough C. J. at Guildhall, this apparent laches of

the plaintiff was accounted for by the evidence of his servant,

that his master did not know the residence of the defendant till

the day when the notice was sent by the post; though it ap-

peared that he kne\v^ the residence of Parry the acceptor in

London, and of Danson the drawer at Liverpool : and his

Lordship left it to the jury to say whether the plaintiff had

used due diligence in acquiring the knowledge of the defendant's

place of residence ; for it was admitted that if he had known
it at the time when notice of the dishonor reached him at Man-
chester, or had been negligent in his endeavour to acquire that

knowledge afterwards, the notice given to the defendant was too

late. The jury having found a verdict for the plaintiff*;

Garroiu now moved for a new trial, and contended that as

the law reiquired due diligence in giving notice of the dishonor

of a bill to those whom it concerns, it must also require due

diligence in making the inquiries necessary to enable him to give

the notice : and here there was no evidence of any inquiry con-

cerning the defendant having been made either at any of die

banking-houses in Manchester where the plantiiffwas most likely

to have received the information, or of the drawer at Liverpool.

But. all the Court agreed that this was a question proper to

be left to the jury, and they had decided it. Whether due

notice
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notice has been given of the dishonor of a bill, all the circum- 1810.

stances necessary for the giving of such notice being known, is

a question of law ; but whether the holder have used due dili- Bateman

gence to discover the place of residence of the person to whom
^ J^^pw

the notice is to be given, is a question of fact for the jury.

Rule refused.

Roscow aminst Hardy. Monday,
"to June 25th.

^^HE plaintiff, as indorsee, sued the indorser of a bill of The holder

-*- exchange for 50l. dated Manchester, 4.th January 1810, forei^^wS"
and stated it to have been drawn by J. and P. Walmsley, at due, having

three months after date, in favor of R, Kirk or order, on tendered it

Messrs. Shaw and Edwards, WalbrooJc, London, and indorsed ^nce which

by Kirk to the defendant, and by the defendant to the plaintiff, was refused.

At the trial at Guildhall, before Lord Ellenhorough C.J. the ju? when it

bill, when produced, had eleven other indorsements upon it; was tendered

and it appeared thit it was in the possession of the Warrington for payment

Bank when it was tendered for acceptance on the 23d of Janu- ^^d then irn-

nry, and refused to be accepted ; but it did not appear that the mediately

Warrington bankers had given any notice of tlie dishonor at the ^^ ^"?^ ^
time to any person ; but as soon as the bill was due they again cond indor-

tendered it for payment; which being refused, they called upon ser, who, not

the plaintiff for payment ; and he, not knowing any of the cir-
^j^^ laches

cumstances, took .the bill up, and then called upon the defend- took up the

ant; who, being apprised of the dishonor on the 23d of
r*/^^thigigno,

January, refused payment ; alleging his discharge by the laches ranee when

of the then holders. And upon proof of these facts the plain- he paid the

tilt was nonsuited. laches of the

Top])ing moved to set aside the nonsuit, and contended that foiitier hold-

the plaintiff ought not to be prejudiced by the laches of the
^'.-Aghbito

subsequent holders of the bill, of which he was wholly ignorant recover

at the time when he paid it, and without any means of inform- against the

ation. The bill apparently came back to him in due course of ^y^g get up

time, and there was nothing apparent upon the face of it by such defence.

reference to its date to raise the suspicion of a diligent man that L*435 ]

it had been presented for payment and dishonored two months

before,



435 CASES IN TRINITY TERM

1810.

Roscow
against
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[ 436 ]

before, nor any thing to impeach his want of due diligence in

obtaining knowledge of that fact ; and without that knowledge

he could not have defended himself against an action on the

bill by the Warringtoji bankers. Then no laches being imput-

able to himself, or apparent upon the face of the bill wh^u

paid by him, he ought not to be debarred from his remedy

over.

Lord Ellenborough C. J. If the indorsers on the bill

be once discharged by the laches of the holder at the time

in not giving due notice of the dishonor of it, their respon-

sibility cannot be revived by the shifting of the bill into other

hands. •

Le Blanc J. It is admitted that the fact of the dishonor

on the 23d of Jani^ary^ and the want of due notice, would have

been a good defence to the plaintiff against the Warrington

bankers, if he had been apprized of it at the time of the demand

made upon him ; and that such laches was also a discharge to

the other indorsers : how then call It change the liability of

those other indorsers, who perhaps might have known the fact,

^nd had a legal defence to the action if payment had been then

demanded of either of them by the Warrington bankers, that

those bankers first called upon one of the indorsers, who hap-

pened not to know of their laches ?

The other Judges assenting,

Rule refused.

Tuesday;,

June 2Qth.
BiGLAND and Another against Skelto's and Another.

iEBT on bond for 200^. Plea, craving oyer of the bond

and condition, which latter was to abide the award of

T. B. and W. B. in all actions between the plaintiffs and the

defendant Skelton ; and that the costs of the cause and of the

A bond con-

ditioned to

pay costs on
2J)th No-vem-
ber in Cum-
berland, when
.taxed by the

Master of K. B. is forfeited by non-payment : though in fact the costs were only taxed on

the 25th of Ncmember, of which the defendant had no notice on or before the 29th ; for

the defendant ipight have had tliem taxed before, and thus have known their amount in time

7 arbitration
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arbitration should be in the discretion of the arbitrators ; and 1810.

that the submission should be made a rule of Court : and then ""|

the defendants pleaded, that the arbitrators, on the 2d of Sep- ^^^ Another
tember 1809, awarded (inter alia) that an action then depending against

between the parties should cease, and that the defendant should Skelton

on the ^gth of November then next, at a certain house at Wig- ^'^^ Another.

ton in Cumberland, ^a]/ the plaintiff's the costs of the said action,

and of the arbitration, to be taxed by the Master ofK.B.at
Westminster: and then averred that the defendant S/^re/^ow had

not further proceeded in the said action, and that he had not

at any time, on or before the said 9,9th of November next after

making the said ais^ard, any notice that the costs of the plaintiffs

in the action and arbitration had been taxed by the Master of
K. B. or to "what amount such costs had been taxed ; wherefore

he could not pay such costs to the plaintiffs at the day and

place in the award mentioned, according to the form and effect

of the said award, and of the said condition. Replication—that

after the making of the award, viz. on the Q,5th of November
1800, the costs of the plaintiffs in the action and the costs of

the award 'uoere taxed by the Master of K. B. at 44:1. ; and that

though the plaintiffs were ready and willing, at the time and

place appointed in the award for the payment of the said costs,

to have accepted the same so taxed, to wit, at Preston, &c.

;

yet the defeii(iant Skelton did not then and there pay to the

plaintiffs the said 44^., but made default, &c. ; neither hath the

defendant at any time hicherto paid the same, although the plain-

tiffs heretofore, viz. on the 30th of November 1809, to 'wit,- at

Preston aforesaid, Sfc. gave notice to the defendant Skelton that

the said costs i^ere taxed by the Master of K; B. at the said sum

of 44:1. and then and there reqiiested the defendant to pay them

the same : and the said sum is still wholly due and unpaid, &c. Q 438 3

Xo this the defendants demurred specially, because the replica-

tion did not admit the want of. notice of the taxation of costs by

the defendant S., as alleged in the plea; nor aver that such no-

tice was given on or before the l39th of Nov. 1809, when the

taxed costs were by the award to be paid ; and because it at-

tempted to prevent the defendants from insisting that no notice

of taxation was given to the defondant S. on or before the said

29th of November..

Walton^
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BiGLAND
and Another

against

Skelton,
and Another.

1810. Waltoti, in support of the demurrer, stated the question id

be whether the defendant were bound to take notice of the

taxation of costs on the 25th, at which he was not present, and

of which he had no notice, and therefore could not be prepared

to pay the amount on the 29th in Cumberland. He referred to

Bear v. Choldwich (a), in which the rule was laid down, that

where an obligation is conditioned to do a thing which lies more
properly within the conusance ofthe plaintiff than of the defend-

ant, there notice shall be given to the defendant: and amongst

other things is instanced the paying of the plaintifPs costs of

suit. But he admitted that in Candler v. Fuller (6), it was

held that arbitrators having awarded the defendant to pay the

. . plaintiff's costs of suit, to be taxed by the proper officer of the

Court, before a certain day, it was the defendant's business to

have them taxed before that day. And of this opinion were

the Court (without hearing Littledale contra). And by

Lord ELLEiJBOROUGH C. J. The defendants had the

means of knowing what the taxation of costs would amount to,

C 439 ] in time to have paid them at the time and place specified, by

taking out an order for the plaintiff's to attend the taxation : and

this point being against the defendants, it is enough, without

adverting to any other objection.

Per Curiam^ Judgment for the plaintiffs.

(a) Cited in Hardr. 42. (b) miles, 62.

Tuesday^
June 26t/i.

GiLDART against Gladstone and Gladstone in

Error.

npHlS was another action brought in the Court of C. P. by

the Gladstones against Gildcrt to recover back S3l. \5s. 3d.

Under the

Liverpool -*-

Dock acts of

8 j4nn. and
2 Geo. 3. tonnage duties are payable to the Dock Company on all ressels sailing wii/i car-

^oes outivards or iniuards, which rates vary according to the several descriptions ofvoyages
in the acts, one of which is to and from America generally : so as no ship shall be liable to

pay more than once fcr the same -voyage out and home : held that a voyage out from Liver-

pool with a cargo to Halifax in North America, where the ship delivered it and took in

another cargo there for Demerara in South America, and after delivering that, returned to

Liverpool with a cargo from Demerara, was all the same voyage out and home within the

meaning of the act8> and chargeable only with one tonnage rate for the use of the docks.

paid
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paid by them to Gildart by compulsion and under protest, un-

der circumstances similar to those which existed in the case al-

ready reported {a) between the same parties, and arising upon
the same acts of parliament of the 8 Ann. c. 12. and 2 Geo. 3.

c. 86. for establishing the Liverpool docks, and granting certain

tonnage-rates on vessels sailing with cargoes outwards or in-

wards ; and which provide that no vessel shall be liable to pay

more than once for the same voyage out and heme. The de-

fendant pleaded the general issue ; and at the trial a special ver-

dict was found, stating that the plaintiffs were owners of the

ship Kelton belonging to and registered at the port of Liverpool,

which ship in Sept. 1807 was about to clear outward from Liver-

pool with a cargo of goods for Halifax in North America; and

thereupon Gildart, as collector of the Liverpool dock duties,

demanded from the plaintiffs as owners of the Kelton 33/. 155.

Sd. as the duty payable on her so clearing out, and refused to

permit the ship to clear out till payment of the same: on which

the plaintiffs paid that sum to enable their ship to clear out. The
ship thereupon cleared out, and proceeded with her cargo from

Liverpool to Halifax, where the goods were discharged, and

she took in another cargo for Demerara in South Amei'ica, which

she afterwards delivered there ; and then she took in a cargo at

Demerara for Liverpool, and sailed from thence and returned

back to and arrived at Liverpool in June 1808, with the last-

mentioned cargo. That upon her arrival there Gildart, as col-

lector, demanded from the plaintiffs, as owners of the ship,

payment of a further sum of 33/. 15s. Sd. as for the Liverpool

dock duty, insisted by him to be payable on her entry inwards,

and refused to admit her to enter until the same was paid

:

whereupon the plaintiffs paid that sum in order to obtain an

entry inwards for their ship into the port of Liverpool; having

first protested against the validity of the demand. But whether

on the whole the plaintiffs below were entitled to recover the

last-mentioned sum, the jury submitted to the Court. The Court

of C. P. gave judgment for the plaintiffs below {b), on which

this writ of error was brought.

J. Clarke contended that the facts stated in the special ver-

1810.

Gildart
against

Gladstone,
in Error.

C 440 ]

(a) 11 East, 675. where so much of the acts as is necessary to raise the

question is set out.

C^) Vide 2 Taunt. 97.

diet
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J 6 10. 4ict disclosed two different voyages, and not the same voyage,

out and home ; and therefore that the plaintiffin error was jus-»

GiLDART tified under the stat. 8 Ann^ in receiving the two sums mentioned

Gladstone ^" ^^^^ special verdict as for the duties on one voyage out from

ill Errqr. Liverpool to Halifax, and for another voyage home from Z)e->

merara to Liverpool; the intermediate voyage from Halifax to

[ 441 2 Demerara having broken the continuity of the same voyage out

and home. He relied on the strict words of the act, a depart

lure from which, he said, would open a door to frauds ; for

different duties being made payable on different classes of voy-»

ages, ships intending to go to places in different classes would

clear out for the first port in the lower class, and thereby pay

pnly the smaller duty, when they intended ultimately to proceed

on a voyage taxed with a higher duty. [But the Court said they

i^hould decide upon that case v/hen it arose ; and intimated that

the higher duty or the difference would be afterwards recover-

able when the fact was ascertained. Here, however, they said,

the vessel went out to America and returned from Ameiica,

. which was within the same class of voyages described in the

^ct.] He then referred to the judgment of this Court in the

former case, where the case is put—" Suppose a ship comes to

Liverpool in ballast, carries out an outward cargo, and makes
several other voyages without touching at Liverpool, and then

comes into Liverpool with a cargo inwards ; would there be an

exemption from payment for the latter cargo, because the whole
» duty had been paid for the former ? &c. would not the answer

have been, that the owner had no right under these acts of par-

liament for both an outward and an inward cargo, unless they

be upon the same voyage :" and he endeavoured to apply thryt

to the present case.

Richardsoji contra was stopp^ by the Court.

Lord Ellen:porouqh C.J. I should not wish to put a con-

struction on the act which would limit the just profits of this

company which the legislature has given to them for the use of

their docks ; but we must construe the words in their plain and

[ 442 J
oi'dinary sense ; and nothing is so familiar upon this subject as

to speak of the same voyage out and home to the East Indies

and to the West Indies ; though such voyages frequently em-

brace a variety of intermediate parts, as from one presidency

to anotha' in the East Lidies, and from oncislatid to another in

the
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Jihe West: and the question is, whether the legislature in using 18 10.

these words did not contemplate to use them in their ordinary

and familiar sense. What more does the same voyage out and ^i^^-A^^^

home mean than one continued voyage from the departure of Gladstone,

the vessel out until her return home? The act does not confine in Error,

it to the same port of deliyery outwards, but embraces interme-

diate voyages from one port to another before her return home.

If indeed the yessel afterwards happened to go upon an inter-

mediate voyage in a different class of duties, that would be an-

other question ; but no such difficulty arises in this case ; aiid

there being no varying duty, this must be considered as the same

voyage out and home, though consisting qf different parts,

within the meaning of the acts. And this decision is entirely

consistent with the construction we put upon them in the for-

mer case (a).
, , , ,

Grose J. declared himself of the same opinion.

Le Blanc J. The only question is, What is the meaning

of the words, " the same voyage both out and home," for which

one duty only is payable ? This was a Liverpool ship, the owners

of which resided there; and she sailed from thence on her

outward voyage, which was a voyage from Liverpool to Halifax

and Demerara I but the argument now is, that the voyage to

Halifax only was her outward voyage, and that her proceeding [ 443 "j

afterwards to Demerara was a different voyage oiit: but we

cannot suppose that to have been the meaning of an act impos-

ing a dock duty at home upon the same voyage out and home,

which must mean with reference to the port of Liverpool^ which

was the ship's home, and for the use of the docks there. To
hold otherwise would be to say that there could only be a voyage

put to one port abroad. The language of the Court in the for-

mer case was applied to a ship not belonging to lAverpool, but

domiciled at another port, which after leaving Liverpool with a

cargo might happen to go several intermediate voyages out and

home to her place of domicile, and then return again to Liver-

pool: and that the Court held did not privilege her to sail out-
'

wards from Liverpool again upon a distinct voyage outwards,

without payment of a new duty. The inconvenience suggested

is that a ship may clear out to the nearest port to which she is

destined, for which the smallest duty is payable, and afterwards

{a) Gildart v. Gladstone, 1 1 East, 675.

pursue
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GiLDART
agaifut

'

Gladstone,
in Error.

1810. pursue her voyage to a more distant port, for which a higher

rate ofduty is payable, and so avoid the higher duty: but it will

be sufficient to deal with that case when it arises : that may re-

quire a different consideration : the duty may be collected either

on the voyage outwards or homewards.

Bayley J. A voyage may be considered as the same voyage

out and home, though the ship bring home a cargo from a dif-

ferent port from that where she delivered her outward-bound

cargo ; and there may be different stages in the same voyage out

and home. The crew are always engaged for the whole voyage

out and home ; and the ship's trading to different ports in her

progress out and home would not vary the contract with them.

[ ^^i^ ] Now here, America was the place, within the description of

the act, to which her outward-bound cargo was sent, and Ame-
rica was also the place from whence she brought her homeward
cargo ; and it made no difference to the port of Liverpool whe-

ther or not she made any intermediate voyages to different parts

of America. The expression alluded to as falling from the

Court in giving judgment in the former case related to the sup-

posed case of a ship not belonging to Liverpool, but coming

there in ballast, and carrying out a cargo, and then going inter-

mediate voyages out and home to and from the place to which

she belonged, and then returning again to Liverpool.

Judgment confirmed.

Wednesday,

June 21th.

Fenn, on the several Demises of Tho. Matthews,
Edw. Lewis, and Chas. Lewis, against Smart.

A forfeiture ri^HIS ejectment was brought to recover a dwelling-house,
by tenant for X. gj-^. in the parish of Caenxient in Monmouthshire ; and

ingafine, not the declaration contained three counts on the demise of Thomas
having been Matthews, laid 1st, on the 9th of Dec. 1790i 2dly, on the 2d

Sgrofby^the oi March 1808; and 3dly, on the <2.^oiDec. 1808; and counts

entry of the

then reversioner to avoid the lease, cannot be taken advantage of, after the reversion has been

conveyed away, to recover the estate in ejectment from tlie tenant, upon tlie several demises

of the grantor and grantee ofsuch reversion.

on
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Matthews
and Lewis,
against

Smart.

on the several demises oi Edward and Charles Lems^ both laid 1810.

on the 2d of Dec. 1 808. At the trial before Bayley J. at MoU"
mouthy a verdict was found for the plaintiff, subject to the opi-

nion of the Court upon the following case:

In 1779 Thomas Matthews^ one of the lessors of the plain-

tiff, (being lord of the manor of Caerwent in the parish of Caer-

'went,) granted a lease to Mr. Attwood, an attorney,yor 99 years

determinable on three lives, at a reserved rent of Is. per annum,
of part of the waste lands of the manor of Caerwent^ on which [ 445 ]

part the premises in dispute, being a large dwelling-house and
garden, pleasure ground, &c. were erected and laid out by Mr.
Attwood, The three lives in the lease were Mr. Attwood, his

wife, and child, of whom Mrs. Attwood is the only survivor. In
Hilary terra 1792 a fine sur conusance de droit come ceo, &c.

with proclamations, was levied in C, B., in which T. B. Brid-

gen, Esq, was plaintiff, and the said Charles Attwood and Mary
his wife were defendants; which fine comprized the premises in

question, which had been so leased by Thomas Matthews, and
was levied to Mr. Bridgen, who purchased the premises at that

time from Mr. Attwood. None of the lessors of the plaintiff

had any knowledge of this fine until some time after Thomas
,

Matthews had conveyed the premises in question to Edward and

Charles Lewis, by lease and release of the 4th and 5th of July

1808. Mr. Bridgen, the purchaser under Attwood, paid the

rent reserved up to 1799. In 1803 the defendant purchased

the premises from Mr. Bridgen, and has ever since claimed a

freehold therein. Previous to this ejectment being brought, an

actual entry was made (a) upon the premises in the name of each

of the lessors of the plaintiff to avoid the fine. The question

was, whether the plaintiff were entitled to recover ? If not, a

verdict was to be entered for the defendant.

Fuller, for the plaintiff, first stated the defendant's objection

to be, that the lessors E. and C. Lewis, who were the pur-

chasers under Matthews, the other lessor, could not avail them- -

'

selves of the forfeiture of the tenant for years, incurred by

levying the fine at the time when Matthews was seised of the [ 446 ]

reversion ; and that Matthews, the only person who could have

entered for the forfeiture before his conveyance to the Lewises,

(a) The entry was in fact made in November 1808.

could
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could not enter for it after he had parted with the reversion : for

that a forfeiture of tenant for years only gives a right of entry

to the reversioner, which right of entry cannot be conveyed,

and therefore the grantee of the reversion cannot take advantage

of it. To this he answered, that in the case of a forfeiture by

tenant for i/ears in levying a; fine, no entry was necessary to

avoid the term, as it would have been to avoid the estate of

freehold tenant for life. Mr. Justice Blaclcstone (a) lays it

down generally, that the forfeiture accrues upon the discovery

of it; and in Pennant's case {h\ the period of such discovery

•was held to b6 material and issuable: but a. distinction is there

taken in th6 fifth resolution, between a lease for life and a Ieas6

for y6ars : if the latter be made on condition that if the lessee

do ot omit some collateral act, the lease shall be void; there,

if the lessor grant over the reversion, and afterwards the con-

dition be broken, the grantee, though a stranger, shall take the

benefit thereof; for the lease is void^ and 7iot voidable by re-

entry: but if the lease be made for life, with such condition,

there the grantee shall never take benefit of it ; for the estate

for life doth not determine before entry, and entfy or re-entry

in no case by the common law can be given to a stranger. The
same distinction is taken in Matthew M(tnnin^s case (c), and

in Co. Lit. 214. b. 215. a. And Ld. Coke, in the latter place,

also states another diversity between conditions in deed and in

law; and puts the case of a lease for life, to which there is a

condition in law annexed, that if the lessee make a greater

estate, &c. the lessor may enter : and he says, that of this and

the like conditions in law which give an entry to the lessor, not

only the lessor and his heirs shall take benefit of it, but also his

assignee, and the lord by escheat, *' every one for the condition

" in law broken in their own time." This latter, it is to be

observed, is said of a freehold interest determinable only by

entry. Again, Lord CoTce says, there is a diversity between the

common law, of which Littleton wrote, and the law at this

day, by force of the stat. 32 H. 8. c. 34. ; that by the common
law no grantee of a reversion could take advantage of a re-entry

(a) 2 Vol. Com. 275.

(A) 3 Rep. 65. and VEstrange v. Temple, I Sid, 90. and Buckler V. Hardy,

Cro. Eltz. 450. 585. were also refened to.

{c)%Rtp.Q6^b,
by
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by force ofany condition ; but now by that statute all grantees or 18 10.

assignees of reversions may have the like advantages against the

lessees by entry for non-payment of rent, or for doing of waste,

or other forfeiture, and shall also have the like benefit and re-

medies by action only for not performing of other conditions

and covenants, &c. expressed in their leases, as the lessors or

grantors or their heirs might have had. But this statute does

ndt affect conditions in law ; and what was said in Eyre's case

(a), against the successor of an ecclesiastical person taking ad-

vantage of a condition in law broken by a lessee for years in the

time of his predecessor, must be taken with reference to this

statute. Here then it was a condition in law annexed to Att^

ivootTs estate for 99 years, that he should not levy a fine ; and
having levied it, his estate, which was only a chattel interest,

was absolutely avoided and ceased altogether ; and it not being

necessary to avoid it by entry, as in the case of a freehold, the [ 44<8 J
grantee of the reversion may take advantage of it at any time,

as soon as the forfeiture is discovered. And if this distinction

hold with regard to a condition in deed annexed to the grant of

a term of years, a fortiori it should hold in the case of a con-

dition annexed to such an estate by law, to which greater effect

ought to be given. \_Baijley J. Must not the necessity of an

entry depend upon the wording of the condition ? If the words

be, that upon the doing of such an act, the reversioner may
enter, there must be an entry to avoid the estate : but if the

estate be granted upon condition that if the grantee do such an

act, the estate shall thereupon immediately cease and determine,'

there no entry is necessary.]

Abbott, contra, said that th& fine of a tenant for years continu-

ing in possession and paying rent, being described in the books

{h) as a mere nullity, like the fine of a copyholder, no injustice

could be worked by it, and therefore no injustice will be done

by suffering the tenant to continue in possession to the end of

the lease ; which was all that he now claimed. [But this pro-

posal not being acceded to ;] he contended that no advantage

could now be taken of the forfeiture, which happened in the

time of Matthews the former reversioner, who has since granted

the reversion to the Lewises. Littleton [c) says, that no entry^

{a) Moor, 52.

(c)j. 347. Co, Lit' 214. ^.

{b) Fermer's case, 3 Rep. 77. l>. 79. a. b.

nor
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[ 450 ]

nor re-entry, which is the skme thing, may be reserved or given

to any person, but only to the donor or lessor or to their heirs

;

and such re-entry cannot be given to any other person. And
then he puts the case, if one let to another for life by indenture

rendering rent ; and for default of payment a re-entry, &.c. : if

the rent be * behind, the grantee of the reversion may distrain for

it, but may not enter and oust the tenant, as the lessor or his heirs

might have done if the reversion had continued in them. *' And
in this case the entry is taken awai/ Jbr evei\; for the grantee

of the reversion cannot enter, causa qua supra : and the lessor

or his heirs cannot enter ; for if the lessor might enter, then he

ought to be in his former state, &c. ; and this may not be, be-

cause he hath aliened from him the reversion." The distinction

taken as to estates avoided upon condition broken, without entry,

refers to conditions in deed, where, by the express terms of the

deed the estate is declared to cease and be void on breach of the

condition. But this is a breach of a condition in law, which

the party may or may not take advantage of; and if he do not,

the estate continues in law, and the grantee cannot afterwards

enter for the forfeiture. None of the cases of entry for for-

feiture distinguish between terms for years or for life. Every

one. Lord Coke says (a), shall take advantage of the condition

in law broken in his oisn time. 3 Com. Dig. Forfeiture, A.

6 & 7. states, that " Entry for a forfeiture ought to be by him

who is next in reversion or remainder after the forfeited estate

—

as if tenant for life, or years, commit a forfeiture, he who has

the immediate reversion or remainder ought to enter," &c. and

cites 1 Bol. 857. 1. 45. 50. 858. 1. 5. « But he in the next re-

mainder or reversion shall not enter for the forfeiture if his estate

do not continue. In Johns v. Whitley {h), where the ques-

tion arose upon the breach of a condition in a lease for years,

the Court held that the lessor was bound to enter for such con-

dition broken during the continuance of the lease ; that is, in

effect, during the continuance of his estate in the reversion. And
in Lady Montague's case (c) it was expressly held in the case of

a copyholder, that if a forfeiture were incurred by leasing for ten

years, and the lord of the manor in whose time the forfeiture

was committed died before his entry or seizure, the reversioner

could not take advantage of the forfeiture committed before her

{a) Co. Lit. 215, a. {b) Will. I27--140. (,c)Cre.Jac.301.

time.
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lime. And the same point was ruled in Roe d. Tarrant v. Hel- 1810.

Iter (a), with the exception of cases where the act of forfeiture

destroys the estate of the lord : but here the fine by tenant for

years continuing in possession and paying rent could have no

such operation. In Good7'ighi v. Forrester (b), this Court held

that a right of entry for a forfeiture was not deviseable : then

if not deviseable, it is not assignable. [Lord Ellenhorough C. J.

To hold the lease to be absolutely avoided by the levying of

the fine, without the entry of the lessor to take advantage of

the forfeiture, might in some instances be prejudicial to the les-

sor himself; as if the lease turned out not to be beneficial to

the lessee, who might wish to get rid of it.] He concluded by

observing, that where it is made a question in the books, who
may enter^ that must now be taken to mean who has tJie right

to enter, and asserts it by action ; for actual entry is now only

held necessary to avoid a fine with proclamations.

Fuller, in reply, insisted that the breach of this condition in

law avoided the estate without an actual entry : and that where

Lord Coke says that every one should take advantage of the con-

dition broken in his own time, that must mean with reference to

what he had said before of the breach ofsucli a condition annexed

to an estate for life, where an entry is necessary. The same an- [ 451 ]

swer will apply to the case of the copyholder, who holds at least

for life. [Lord FMenhorough C. J. His estate is held only

at the will of the lord.] In effect, it is for life, unless he incur

a forfeiture. Then it cannot be prejudicial to the lord to hold

the estate to be avoided without entry, as it is always in his

power to avail himself of the forfeiture or not, at his option

:

and if he did not, it could not be permitted to the tenant to set

up his own wrongful act against the lord.

Lord Ellenborough C. J., after consulting with the rest

of the Court, said, that at present it appeared to them as if an
entry by the lord were necessary to avoid the lease ; but that

they would look into the cases and mention the matter again if,

in the mean time, the lessors of the plaintiff would not accept

the terms offered. And on the next day, his Lordship said, that

they could not find any case which established a difference be-

tween tenant for life and tenant for years, as to the necessity of

an entry to avoid their estates, in case of a forfeiture incurred

{a) 3 Term Rep. 162. (A) 8 East, 552.

Vol. XII. B b by
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by the levying of a fine, but an entry was necessary against

both; and none having been made to avoid the lease in the

present case in the time of the then reversioner, the phiintiff

was not entitled to recover. The mischief, he added, would

be enormous, that a tenant should be able to get rid of a bur-

thensome lease at any time by his own wrongful act in levying

a fine of the premises.

Postea to the Defendant (a).

(a) Vide Co. Cop. s. 60. " Regularly it is true that none can take benefit

of a forfeiture but he that is lord of the manor at the time of the forfeiture

:

and, therefore, if a copyholder maketh a feoffment, and then the lord alien-

eth, neither the grantor nor the grantee can take benefit of this forfeiture;

for neither a right of entry nor a right of action can ever be transferred from

one to anotlier. And, therefore, if a freeholder alienate in mortmain, and

then the lord granteth away his seignory, neither the one nor the other can

ever take benefit of this forfeiture."

Weall against Wm. King and Henry King.

npHE plaintiffdeclared that on the 10th of October, 180.5, the

-^ defendants at Weyhill fair exposed to sale 200 South Doxon

lambs as and for stock, i. e. sound lambs, and thereupon the

plaintiff bargained mth the defendants for the said lambs, as and

for stock, i. e. sound lambs, at and for a certain price to be

C 452 ]

Wednesday,

June aith.

Upon a de-

claration in

case, alleging

a deceit to

have been

effected upon
the plaintiff

by means of a therefore paid by the plaintiff to the defendants for the same;

and the defendants by then and there falsely and fraudulently

warranting the said lambs to be stock, i. e. sound lambs, then

and there falsely, fraudulently, and deceitfully sold the said 200
South Down lambs to the plaintiff, as and for stock, i. e.

sound lambs, for a large price, to wit, 400/., wliich was after-

wards paid by the plaintiff to the defendants for the same

:

whereas, in fact, the said lambs, at the time of the sale and war-

ranty of them, as aforesaid, were not stock, i. e. sound lambs,

but were unsound and afflicted with the rot; by means whereof
sale and war-

ranty by one only as of his separate property ; the action, though laid io tort, being founded
on me joint contract alleged.

warranty
made by two
defendants,

upon & joint

sale to him
by both, of

sheep, their

joint proper-

ty, the plain-

tiff cannot

recover upon
proof of a

contract of
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57 of them died, and the rest became useless to the plaintiff;

and theplaintifFlost the price and expected profit of them, &c.

There were other counts laying the contract in different ways,

but all of them charging it as a joint contract made by the de-

fendants with the plaintiff. The defendants pleaded not guilty : and Another,

and at the trial before Heath J. at Croydon^ the plaintiff proved

a warranty to the effect above stated made by the defendant,

Mem-y King; but there was no evidence to affect the other

defendant, William, Kiiig: on which it was objected by the de-

fendants' counsel that the evidence did not maintain the declara-

tion. To which it was answered, that the action arose on the

tort, and not on the contract. But the learned Judge allowed [ ^53 ]

the objection, and nonsuited the plaintiff; stating, that in his

consideration of the case, if that reasoning were to prevail,

every breach of promise might be converted into a tort. And
farther, tlmt if this declaration could be considered as laid in

tort founded on a contract, he should have submitted the

case o^Govett v. Radnidge and Others (a), on which the plain-

tiff's counsel principally relied, for the reconsideration of the

Court of J^. B^ how far the same could be reconciled wiih the

cases of Bristow v. Wright {b\ and Boson v. Sanford (c) ; more

especially as the court ofCommon Pleas had lately, in the two

cases of Powell v. Layton {d\ and Max v. Roberts [e\ decided,

after mature consideration, against the authority of Govett v.

Radnidge^ under similar circumstances. A rule nisi was after-

wards obtained by Garrow, in last Michaelmas term, for setting

aside the nonsuit, which in Eastei' term was opposed by Mar-
ryat and Lawes, and supported by Gatrow and Espinasse. I

was not present in court at the time when the case was argued

;

but the subject seems to have been exhausted in the reports of

the cases before referred to. And after time taken by the

Court to consider of the case, and of the conflicting autho-

rities.

Lord Ellenborough C. J. now delivered judgment:

—

This was an action against the two defendants for deceit, sta-

ted to have been committed in a joi7it sale, alleged in the de-

{a) 3 EasU 62.

(c) Skin. 278. Salk. 440.

(J) 2 New Rep. ^65.

{b) Dough 665.

3 Lev. 258. Carth. 58. 2 Show. 478.

(<f) 2 Neiv Rep. 454. and vide ante, 89, S. C.

B b 2 claration
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1810,: claration to have been made by them of some sheep, tKel^

joint property, and to have been warranted by * them to be

stock or sound sheep, and which proved to be unsound : and

the question is, whether the nonsuit which proceeded on the

ground of there being no evidence in this case to affect William

Kingf one of the defendants, be maintainable? The argument

on the part of the defendant has been, that this is an action

founded on the tort; that torts are in their nature several; and

that in actions of tort one defendant may be acquitted, and others

found guihy. This is unquestionably true, but still is not suf-

ficient to decide the present question. The declaration alleges

the deceit to have been effected by means of a 'warranty made

by both the defendants in the course of a.joint sale by them both

of sheep, their joint property. The joint contract thus de-

scribed is the foundation of the joint warranty laid in the decla-

ration, and essential to its legal existence and validity : and it is

a rule of law that the proof of the contract must correspond

with the description of it in all material respects : and it cannot
' be questioned that the allegation of a joint contract of sale was

not only material, but essentially necessary to a joint warranty

alleged upon record to have been made by the supposed sellers,

by whatever circumstances, and in whatever action, be the same

debt, assumpsit, or tort, the allegation of a contract becomes

necessary to be made ; and such allegation, or any part of it,

cannot (as here it certainly cannot) be rejected as mere surplus-

age: such allegation requires proof strictly corresponding

therewith : it is in its nature entire, and indivisible, and must be

proved as laid in all material respects. We prefer deciding

this case upon a principle which is certain and universal, rather

tlian by a reference to any cases either ofdoubtful authority, or in

which the particular facts may seem to afford a special rule of

t 455 ] construction. In this case a joint contract was necessary to

• be laid, in order to maintain the ground of action as stated upon

the record ; and being so laid, and not being proved, the plain-

tiff was properly nonsuited.

Rule discharged.

Right,
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Right, on the Demises of Harriett Phillipps, and Wednesday,

Others, against Smith.

^pHIS was an action of ejectment brought to recover posses- under a de-

-*- sion of a messuage and tenement in St. Stephens by Laun- vise to tms-

cestoiiy in the county of Cornwall, The declaration contained jj^-^'g ^cc. of

three demises, 1. by Harriett Fhillij)ps, widow, Sir John Ken- fieeliold and

na'waTj Bart., R, Kemiaxmy, and R. Winslow ; 2. by T.J. Phil- ^""^^^^"^^^^

lippsy and 3. by Harriett Phillipps alone. At the trial at Bod- trust to permit

min a verdict was found for the plaintiff' on the third demise,* and suffer the

subject to the opinion of the Court on the following case:
^Trecei-v^nd

Thomas Phillipps being seised in fee of the premises, devised take the rents

the same as follows :
" 1 devise unto Sir John Kemiaisoay Bart., and profits un-

-^ ^y 1 T» Tir- 7 1 1 1 • J • ill /Its son
" R. Kemiaway, and K. Wtnslow clerk, their lieirs, executors, j/iouid attain

" administrators and assigns, all my freehold and leasehold mes- 21, and then

" suages, lands, &c. in the parish of St. Stephen, in the county
hjggon^i^fee

" of Cormvall, (including the premises in question,) upon trust and a devise

" to liermit and suffer my wife (the lessor of the plaintiff" in the of other lands:

,.,,-x -77 7 7 ^ 7 x-to the trus-
*' third demise) to receive and take the refits a7id pro/its thereof ^^^s, upon

trust to re-

ceive the

rents and profits till his son atttained 21 ; and in the mean time to apply the profits in dis-

charging the interest of a bond of 3000/. ; and on the son's attaining 21, upon trust by sale,

lease, or mortgage of the last-mentioned premises, to raise the SOOO/. and discharge the bond;
and subject thereto, to the use of his son in fee on his attaining 21 : and a third devise of
other lands, and the residue of his real and personal estate, to the use of the same trustees,

in trust, by sale, lease, or mortgage of the same, to raise :}OOo/., and pay it to his daugh-
ter Elizabeth ; and after payment thereof, absolutely to sell and dispose of so much of the

residue of his said lands, &c. as they should think proper to raise money to pay his debts,

legacies, and funeral expences ; and then upon trust to pay the interest and produce of his
real and personal estate to his then wife, for the maintenance of herself and two children,
till the latter siiould attain 21, if she continued his widow ; but if not, then for the benefit

of the two children till 21 ; and then to transfer to those children such residue; with farther
trusts if either or both of them died under 21, with a

" Proviso—" that it should be lawful for the trastees, and the survivor, at any time or
' times, till all the said lands, &c. devised to them, should actually become vested in any
" other person or persons by virtue of the will, or until the same or any part thereof should
" be absolutely sold as aforesaid, to lease the same or any fart thereof̂ ^ for any term of
years not exceeding 14, at the best rent :

—

Held that the devise m the first clause to the trustees, upon trust to permit and suffer the

testator s wife to receive and take the rents and profits of the lands there described until his
son attained 21, vested the legal estate of those lands in her, and was not affected by the
subsequent leasing proviso given to the trustees, which was confined to the premises origin-

ally vested in them as trustees, or over which, when afterwards becoming vested in others,

the trustees retained a power of sale, 6cc.

" until [M56 ]
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16 10. " until my son Thomas Phillips shall attain tlie age of 21 years;

" and from and after his attaining that age, then upon trust and
Right » ^q ^^^^ for the use ofmy said son Thomas^ his heirs, executors,

Phillipps,
" ^^* ^"^^"g ^ "^y estate and interest therein respectively."

against The testator then devised to his said trustees and their heirs and

Smith. assigns as follows, viz.: "All my messuages, lands and heredita-

" ments then lately purchased by me in the parish of Saint Tho'
** mas near luauncestmi ,- upon trust nevertheless to receive the

** rents and profits thereof until my said eldest son T/zoTna^ shall

** attain the age of 2 1 years, and pay and apply the same in the

" mean time in discharge of the interest to become due on my
" bond for UOOO/. And when my said son shall attain the age
*' of 2 1 years, then upon trust that they, my said trustees, shall

** hy sale^ lease or mortgage of all or any part of the said last-

** mentioned lands, as they my said trustees shall think proper,

" raise and levy the sura of 3000?., and apply the same in dis-

** charge of the principal monies due on the said bond : and
" after raising and payment of the said 3000/., and subject and
*' chargeable thereto, I give and devise the said last-mentioned

r 457 n
*' messuages, lands, &c. unto and to the use of my said eldest

" son, on his attaining such age as aforesaid, and his heirs for

*' ever." The testator then devised the same trustees " all

" my messuages, lands, tenements, and hereditaments of lahat

*' nature or Jcind soever, situate in Tiverton in the county of
*' Devon, or else^johere in the counties of Devon or Cornwall,

*' (except as aforesaid,) and also all the messuages, lands, &c.
** whether freehold, copyhold, or leasehold, which I am lately

** become entitled unto, under the will of my late father, and
*' the residue of all my real and personal estate and effects what-
*' soever, subject to such charges and incumbrances as are now
** affecting the same, to hold the same unto and to the use of
** them the said trustees, their heirs, executors, administrators

" and assigns, upon trust nevertheless that they, my said trustees,

** shall, at any time after my decease, either by sale, lease, en'

" mortgage, of all and every or any of my said freehold, copy-

** hold, or leasehold messuages, lands, &c. or any part thereof

** respectively by me lastly hereinbefore given and devised to

*' them my said trustees, as aforesaid, as they shall think proper,

** raise the said sum of 3000/., and pay the same to my daugh-

** ter Elizabeth Patience, in discharge of a legacy given to her

" by
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** by the will of Sir Jonathan PkilUpps ; and after payment 1810.

" thereof shall absolutely sell and dispose of all 07' any part or

*' parts of the residue of my said messuages^ lands, tenements

" and hereditaments, at such time and in such manner also as

" they my said trustees shall think proper ; and shall pay the

*' clear residue of the mo?uds to arise by such sale in discharge

*' of my debts, funeral expences, and legacies : and upon trust

" to pay the interest, dividends and produce of my said real and

" personal estate, after payment of such incumbrances, and my
** debts, funeral expences, and legacies, as aforesaid, unto my
" said wife for the better support of herself and her children

*' until my two children by her shall respectively attain the age

" of 21 years, if my said wife shall so long live and continue

*' my widow : but if not, then upon trust that they my said trus-

' tees shall pay the income and produce of the residue of my
" said real and personal estate unto and for the benefit of my
*' said two children, by my present wife, as my said trustees

" shall think proper, till such children shall attain such respec-

*' tive ages as aforesaid ; and then, upon trust to pay, assigyi^ .

" convey, and transfer all the residue of my real and personal

*' estate ,• subject as aforesaid, unto my said two children, their

*' heirs, executors, &c. equally between them as tenants in com-
*' mon: or if either such children shall die under that age, then

" to the survivor of them, his or her heirs, executors, &c. on
** his or her attaining such age as aforesaid. And if both my
*' said children by my present wife shall die under 2 1, then upon
*' trust to pay the clear income and produce of the residue ofmy
" said real and personal estate to my said wife for her life ; and
" after her decease, to pay and transfer the residue of my said

*' real and personal estate unto my son Thomas and my daughter
*' Elizabeth Patience, equally between them, share and share
*' alike, when and as they shall respectively attain the age of 21
*' years, and the income thereof in the mean time : and if either

" of such last-mentioned children shall die under that age, then
" to the survivor of them, his or her heirs, executors, &c. on
*' his or her attaining such age as aforesaid." Then followed this

provision : " Provided also, and I do hereby direct, that it Leasing p^

" shall and may be lawful for my said trustees, and the survivors,

" &c. at any time or times, till all the said messuages, lands,

** tenemcJits and premises hereby devised to them upon trust as

** aforesaid shall actually become vested in any other person w
" persons
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1810. "persons hy virttie of this my "dcill, or until* the same or any

" fart thereof shall he absolutely sold and disposed of as afore-

RiGHT " said, to demise and lease the same premises, or any part there-
Lessee ot cc qP^ jq Q^y persons, for any term or number of years not ex-

against
' " ceeding 14 years in possession, and not in reversion, at the

Smith. " best and most reasonable rack rent, &c., so as such lease or

[ * 459 ] " leases be made dispunishable of waste : and that the lessee or

** lessees do execute counter-parts of such leases respectively."

The testator afterwards died seised of the premises mentioned in

the third demise, leaving all the lessors of the plaintiffhim sur-

viving. If the plaintiff were entitled to recover on such third

demise, the verdict was to stand : if not, then a nonsuit was to

be entered.

This case was argued in the last term by A. Moore for the

plaintiff, and by Courtenay for the defendant. The argument

turned upon the particular words of the will noticed in the

judgment of the Court, which was now delivered by

Lord Ellenborough C. J.—The only question in this case

was, whether Harriett Phillijrps widow, upon whose demise

the plaintiff liad recovered a verdict, took the legal estate in

the premises in question under the will of Thomas PhiUipps ?

By that will Thomas PhiUipps devised to Sir John Kennaway

Bart, and others, their heirs, executors, administrators, and

assigns, all his freehold and leasehold messuages, &c. in St. Ste-

phen, upon trust to permit and suffer his wife, the said Harriett

Phillips, to receive and take the rents and profits until his

son, Thomas PhiUipps, should attain 21 ; and upon his said

son's attaining that age, then upon trust to and for the use of

r ^50 1 his said son, his heirs, executors, administrators, and assigns.

This devise includes the premises in question, which are free-

hold. The testator also devised certain other premises to Sir

Joh?i Kennaway and the others before named with him, upon

trust to receive the rents and profits till his said son Thomas

should attain 21, and to pay and apply them in the mean time

in discharge of the interest on a bond for 300O/.; and on the

son's attaining 21, upon trust, by sale, lease, or mortgage, of

all or any part of those premises to raise the 3000^., and subject

thereto, to the use of his said son Thomas, on his attaining 21,

and his heirs. The testator also gave certain other freehold,

copyhold, and leasehold premises, and the residue of his real

and personal estate, to the same persons ; to hold the same unto

and



IN THE FiFTIEtH YeAR OF GEOIIGE III. 460

Right,
Lessee of

Phillipps,
against

Smith.

and ^0 the use of them, their heirs, executors, administrators, 1810.

and assigns, upon trust that they should, either by sale, lease,

or mortgage of all, or any part of the real estate, raise the sum

of 30CK)7., and pay it to his daughter FJizabeth Patience, in

discharge of a legacy given her by Sir John Fhillipps, and after

payment thereof, to sell, and absolutely dispose of, so much of

the real estate as they should think proper, to raise money to

pay his debts, funeral expences, and legacies, and upon trust

to pay the interest, dividends, and produce of his said real and

personal estate to his wife, for the better maintenance of herself

and her children, till the testator's two children by her should

attain 21, if she should so long continue his widow; but if she

should not, then upon trust to pay the income and produce of

the residue of his real and personal estate, for the benefit of the

said children till 21, and then to convey, and transfer to them,

such residue; with further trusts, if either or both of them

should die under 21. The will then contains a proviso, " that

" it shall, and may be lawful, to and for my said trustees, and the

** survivors and survivor of them, at any time or times, till all [ 46l ]

" the said messuages, lands, tenements, and premises hereby

*' devised to them, upon trust as aforesaid, shall actually become

" vested in any other person or persons by virtue of this my 'mil,

" or until the same, or any part thereof, shall be absolutely sold

" and disposed of as aforesaid, to demise and lease the same pre-

*' mises, or any part thereof, to any person or persons, for any
" term not exceeding 14 years, in possession, and not in rever-

" sion, at the best rent," &c. It was admitted, upon the argu-

ment, that a limitation of the freehold premises to trustees, upon

trust to permit another to receive the rents and profits, will in

general vest the legal estate in the person who is to receive the

rents and profits ; and Broughton v. La7igley (Ld. Ray. 873.)

is an authority in point that it will. But it was contended that

the power of leasing in this will distinguished this case from that

of Broughton and Langley ; that this power extended to the pre-

mises in question, as well as to all the other premises devised

;

and that when the testator gave the trustees this power, he must
have understood that he had before given them the legal estate.

Upon an attentive consideration, however, of this proviso, it

appears that it does not extend, and was not meant by the testa-

tor to extend, to the premises in questiou, but is confined, and

was
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1810. was intended to be confined, either to premises which, having

been originally vested in them as trustees under the will, might
iiiGHT, afterwards become vested in another person or persons^ or to

Phillipps '^°^® ^^^^ which the trustees had power of sale given to them:

MgMHst *"d, if the intention were in this respect even doubtful, it would

Smith, be sufficient for the plaintiff; because the devise in trust to per-

mit Mrs. Phillipps to receive the rents, &c. must have the or-

dinary effect of such a devise, unless the Court can pronouJice

[ 462 3 affirmatively that it was the testator's intention to include the

premises in question in the power of leasing. The will contains

three devising clauses, the second and third of which contain

powers of sale; but the first contains no such power, but is in

trust to permit the widow to receive the rents till the son should

Legalestateof attain 21, and it is then to the use of the son in fee. It is true

the leasehold jjjat the first clause contains leaseholds as well as freeholds

;

* and, as to the leaseholds, the legal estate must be in the trustees;

but, though the legal estate as to them be in the trustees, it does

not follow that the testator intended that they sl^ould be included

in the power of leasing ; and, even if they were intended to be

included, it does not follow that there was the same intention as

to the freeholds. The trustees were to have no control over

these premises for any purposes of the testator-^s "joill, but they

were to vest and enure for all beneficial purposes solely to the

use of the widow till the son was 21, and then to enure wholly

to that of the son ; and there is nothing upon the face ofthe will

bespeaking an intention that the mother and the son should not

respectively have, in succession, the legal estate, and, if they

thought fit, the actual possession: whereas, if the defendant be

right, and the power extend to these premises, the trustees might

lease them when the son was upon the eve of 21, and might de-

prive him of the actual possession till he was nearly S5. A con-

struction which would produce such a consequence, without any

obvious benefit on the other side, is not to be adopted, unless

the words absolutely require it, and which, upon a fair consi-

deration of them, they do not appear to do. The words give

the trustees the power of leasing " till all the messuages, &c.

*'devised to them upon trust as aforesaid, shall actually become
** vested in some other person, or until the same shall be abso-

** lutely sold." The words, " upon trust as aforesaid " are not

very definite. They may mean upon which trusts are to he exe-

cuted
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mfed b^ the trustees, i. e. upon which they are to raise tmney, &c. ; 1 S 10.

and if that be their meaning here, they do not extend either to

the premises in question, or to the leaseholds which were in- KKtHt,

eluded in the first devise. The words, *' till they shall actually p^iLLipps
*^ become vested in some other person by virtue of this my mlly*

imply that the testator was contemplating property, as to which

he had already used words which would vest it in the trustees in

the first instance, and afterwards pass it beyond them to some

other person: whereas, he had not before used any words as to

the property in question, which w^ould have that effect. Upon
these grounds, therefore, that the words here used in the devise

to Harriett Fhillipps are sufficient to pass the legal estate to

her, unless the power of leasing controls them; that there are

no purposes expressed in the testator's will which a lease of these

premises will advance ; that it might materially prejudice the

interests of those persons to whom the will gives these premises

to extend the power of leasing to them; and that all the words

of the words of the power, and the probable intention of the

testator, may be satisfied without that extension; we are ofopi-

nion that Harriett Phillipps took the legal estate in the premises

in question, and consequently that the plaintiff is entitled to re-

cover. This is certainly the justice of the case in this action

;

for Sir John Kennaway, and the others, appear by the first count

to have concurred in the ejectment, though, from a mistake,

there is no count upon which they could have recovered, had the

legal estate been in them.

. C 464 ]
Roe, on the Demise of Bamford, against Hayley.

Wednesday^
June 21th.

IN ejectment to recover messuages and lands at Wolverhamp' a proviso in

ton, in the county of Stafford^ the demise of which was a lease for 21

laid on the 26th of March, '18O9, a verdict was taken at the Ser of?hf
... parties shall

be desirous to determine it m 7 or 14 years, it shall be lawful for either ofthem, his executors
or administrators, so to do, upon 12 montlis' notice to the other ofthem, his heirs, executors,
or administrators, extends, by reasonable intendment, to the devisee of the lessor who was
entitled to the rcint and reversion.

trial



*64 CASES IN TRINITY TERM

J810. trial at Stafford for the plaintiff; subject to the opinion of the

Court upon this case

:

KOE, William Bamjbrd, deceased, being seised in fee of the pre-

Bamford "^lises in question, demised them, by an indenture of lease, dated

against 25th of Marchf 1802, to the defendant Haylei/f his executors

Hayj-ey. and administrators, from the day of the date, for 21 years, at a

yearly rent, payable half yearly, on the 29th of September and

the 2.>th of March, unto the said William hamford, his heirs

or assigns, subject to tliis proviso for determining the said lease.

" Provided, that if cither of the said parties shall be de-

sirous to determine this lease at the end of the first 7 or 14 years

of the said term, then it shall, and may be lawful for either of

them, his executors or administrators, so to do, upon giving

unto the other of them, his heirs, executors, or administrators,

or leaving the same at his or their place of abode, 12 months'

notice in writing ofsuch his or their intention, any thing therein

contained to the contrary notwithstanding." William Bam;-

ford being so seised, afterwards by his will, in September, 1807,

devised the premises to his youngest son Benjamiti B. (the les-

sor of the plaintiff) in fee, and appointed the said Be7ijajnin B.

and T. C. his executors, and died on the 17th of December

following; leaving William Banford, his hew at law. The exe-

cutors proved the will. On the 3d of March, 1808, Benjamiti

[ ^Q5 ] Banford alone delivered notice in writing signed by himself, to

.the defendant, as follows : Mr. J. L. Haylei/.—As devisee in

fee under the will of my late father, William Bamford^ deceased,

and in pursuance of the proviso in the lease of the buildings,

lands, and premises made by him to you, I hereby give you
notice to quit, and deliver up to me, at or upon the 25th of

March, 1809, the possession of all the buildings, lands, &c.

thereto belonging, situate in Wolverhampton, &c. so leased by

my said father to you." Dated the 26th of February, 1808,

and signed Benjamin Bamford. If the plaintiff were entitled

to recover, the verdict was to stand; otherwise, a nonsuit was

to be entered. The case was argued in the last term,

Abbott, for the plaintiffj staled the question to be, w hethcr the

devisee of the lessor who made the lease were competent within

the meaning of the proviso to give the notice to determine it;

and contended that the meaning of the proviso, though not

. - conveyed in the most apt terms, was that the notice should be

<iiveu



IN THE J*I^1ETH YeAR OF GEOUGE III. 465

Roe,
Lessee of*

Bamford,
against

Haylev.

given by or to the owner at the time of the estate, on the one 1810.

hand, and to or by the person interested in the lease at the

same time, on the other : and that it could not have been the

meaning of either party that such notice should be given to or

by a stranger to the estate, which if the words were construed

strictly would be the case. For the executor of the lessor

(which the plaintiff also is as well as devisee) is, as executor, a

stranger to the real estate ; and the heir of the lessee would, as

such, be a stranger to the term. Rent, or a right of entry, or

re-entry must follow the estate, and cannot be reserved to a

stranger {a). In Sacheverell v. Froggatt (Z>), a reservation of [ 466 ]

rent during a term of years to the lessor, his executors, admi-

nistrators, and assigns, was held to extend to a devisee who
sued the lessee upon his covenant. There indeed was the word

assigns, which would be taken to include a devisee : but a re-

servation of rent to tenant in tail and his heirs will by intend-

ment of law carry the rent with the estate to the ^w- in tail (c).

So where a feoffment is made on condition, the law allows him

who hath interest in the land, as a sub-feoffee, as well as the

party or parties privy to the condition, to perform it and save

the estate (d) ; and the like rule holds of a mortgage on con-

dition to be performed by the mortgagor and J. S. before a

certain day, where, if either of them died before the day, the

condition may be performed by the other alone (e). In like

reason, by analogy to the rule in those cases, the words of this

proviso, which speak of ihe notice to be given by either of the

said parties desirous of determining the lease, his executors or

administrators, to the other, his heirs, executors, or administrators,

must be taken to mean generally all the representatives of either

party standing in privity to their respective estates and interests.

Williams Serjt. contra admitted, that by the rule of the com-

mon law no entry could be reserved to a stranger, but denied

that a devisee stood in a different predicament. The st. 32 H.
8. c. 34'. (y ), was the first act which gave power to an assignee

of the reversion, as a devisee is, to enter on the lessee for a
condition broken : but that does not apply to this case, which
stands upon the words of the proviso. Then it is admitted

(a) Lit. i. S47.

(c) 1 Ventr. 162. and Ltt.s, 347.

\e) Co. Lit, 2191. L

{b) 2 Sauttd. 370.

[d) Lit. s. 336. and Shep. Touch. 137.

(/)Vide Co. Lit. 215. a.

that
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that a devisee does not come within the words ; and there is no
authority for construing them in the large and general sense

contended for. The distinction is taken in one of the books

cited (a), between conditions to defeat and conditions to pre-

serve an estate j the former are always construed strictly ; and
the present case is of that description : the authorities cited are

instances of the latter description. The estate of the lessee can

only be defeated in the very mode stipulated for in this lease,

which has not been pursued.

Abbott, in reply, said that the proviso was introduced for the

equal benefit of both parties, for either may determine the

lease ; and therefore was not to be governed by the strict rule

of construction in cases of forfeiture or conditions broken,

which are to determine an estate for the benefit of the grantor

only.

Cur. adv. vult.

Lord Ellenborough C. J. now delivered the judgment

of the Court. The only question in this case was upon the

validity of a notice for determining a lease. William Bam-

Jvrdy being seised in fee, demised the premises in question to

the defendant for 21 years from Lady-day 1802, subject to this

proviso: " that if either of the said parties shall be minded and
" desirous to determine this lease at the end of the first 7 or 14
** years of the said term, then and in such case it shall and may
** be lawful for either of them, his executors or administrators^

** so to do, upon giving unto the other of them, his heirs, ex-

" ecutors, or administrators, 12 months' notice, in writing, of
*' such his or their mind or intention." William Bamjbrd de-

vised to the lessor of the plaintiff in fee, and made him and one

Cheshire executors of his will, and died. On the 3d of March

1808, the lessor of the plaintiff gave notice in his character,

and by the name and description of *' devisee in fee under tha

" will of his late father William Barnford, deceased," for putting

an end to the lease of Lady-day 1809, in pursuance of the

proviso therein contained ; and it is upon the validity of the

notice thus given by him that the case depends. It is contended

on the part of the defendant, that this proviso is to be looked

upon as a condition to defeat an estate ; that it ought therefore

to be strictly and literally pursued; and that as it gives no power,

(fl)VideCo. X.»V. 219. h.

IH
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in terms, but to the parties, their executors or administrators, it

does not warrant a notice by a devisee. On the other hand it

was urged, that this was intended as a privilege or power to ac-

company the estate of the lessor on the one part, and of the

lessee on the other, into whatsoever hands it might pass ; and

that the words " executors and administrators^' were put for re-

presentatives in general ; and that a notice might be given by an

assignee of either partner, or by the heir or devisee of the lessor,

as well as by the parties themselves, their executors or admi-

nistrators : and this we think the right construction. The object

of such a proviso manifestly is that the inheritance should not

be bound on the one hand against the will of the persons to

whom the inheritance belongs ; and that, on the other hand, the

Jessee and those claiming under him should not be bound against

their will ; but that in all instances the parties interested, who-

soever they might be, should have power to give the necessary

notice for this purpose. The intention was not to give a col-

lateral power, to be exercised by a stranger, but to annex certain

privileges to the term and to the reversion, to pass with such

term and with such reversion respectively, and to be exercised

by the persons, whosoever they might be, to whom such term

or reversion should come. The right respects the interest de-

mised ; and according to the rules which ascertain whether a

covenant is to be deemed to run with the land or not (a), would

be considered as annexed to the reversion on the one hand, and
to the term on the other, A covenant by a lessor that he would
renew at the end of his term has been adjudged to run with the

land and to bind the grantee of the reversion (b) ; and there is

no substantial difference, in point of construction, between a
stipulation for extending the term, and a stipulation for shorten-

ing it. So a covenant to renew at the request of the lessee has

been held in equity to run with the estate, and to oblige the

lessor to renew at the request of the lessee's executors ,- there

being nothing in the lease to shew that the renewal was intended

to be confined personally to the lessee, and it being considered

that the executors were identified with the lessee (c). If the

1810.

Roe,
Lessee of

Bamford,
against

Hayley.

L469 ]

(a) 5. Rep. 16. and 3 H^ils. 27. were referred to.

{l>) Moor, 159. was mentioned; and see upon the same subject Isteed v.

Stoneley, 1 And. 82.

(f) Hyde v. Skinner, 2 Pr. Wms. 196.

^ proviso
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Roe,
Lessee of

Bamford,
against

Hayley.

[470]

proviso in this case is to be construed literally, what will be thd

consequence ? If the lessee or his executors assign, such as-

signee cannot give the notice, because he is not within the words;

but ifany notice is to be given on his part, he must procure it

to be given by the lessee or his executors : and for the same rea-

son, if the lessor die, his heir or devisee cannot give it; but, if

any notice in such case is to be effectual, it must be from the

executors or administrators of the lessor. Now it never could

be intended that the right of determining the term should be

taken from the only persons interested in it, and given to a mere

stranger, having no interest in. it whatever. We therefore think

the true construction of this proviso is not according to the letter,

but according to the spirit ; and that we may adopt the expres-

sion in Dyer, 15. a. " that in every deed and condition which are

*' private laws between party and party, a reasonable and equal
*' intention shall be construed, although the words sound to a
*' conti'ary meaning." An additional argument in favour of the

construction we adopt may be drawn from the latter part of the

proviso, which says, that the notice shall be to the other, his

heirs, executors or administrators ; so that though it in terms

requires notice from the party, his executors or administrators,

it allows it to be given also to heirs, which furnishes a fair

ground for supposing that the word heiis was before omitted

merely by a mistake in the enumeration of the different classes

of representatives of the original parties to the lease. And if

the word heirs be thus supplied in the former part of the pro-

viso, on the ground ofa supposed omission by mistake, a devisee,

as hcsresfactiiSi would be in like manner supplied or introduced

by reasonable intendment and construction arising out of tlie

terms and object of the same instrument. Upon the other

ground, however, we are clearly of opinion, that the proviso ex-

tends in reasonable construction to all representatives ; and con-

sequently that the notice given was sufficient to determine the

lease. The postea therefore must be delivered to the plaintiff.

Cole
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Cole and Others, Assignees of Doyle, a Bank- mdnesdayi

rupt, against Parkin. June 27///.

TN trover for a ship, which was tried before l^ovd Elleii- Thestat. 26

borough C. J. at Guildhall, the plaintiffs proved a bill of 17, avoiding'

sale of the ship, executed by the defendant to Doyle, the bank- a bill of sale

rupt, on the 26th of June, in which, by mistake, as it after- e^^shm'^

^^'

tvards appeared, the certificate of registry was recited to have which does

been granted at Guernsey instead of Weymouth, where it was "°'' ^™X ^"

in fact granted ; but when it was sent down to Weymouth to be recite the

registered by the proper officer there, the mistake was dis- certificate of

covered after some time, and it was returned again to the par-
^fere^parties

ties, on the 5th of September, and then the mistake was rectified by mistake

with the consent of both parties, by striking out Guernsey and ™|^*|^^^J!^^^
'"

inserting Weym.outh, and the deed was re-executed and delivered the certificate

de novo, but without any new stamp. It appeared further that ofregistry, by

the ship was in port on the 26th oi June, when the bill of sale j^„ as the"port

was first executed, and remained there till the 30th, when she where the

sailed ; and she was out of port when the deed was re-executed,
ceitihcate was

. .

^
„ ^ , granted in-

on a voyage \n which she was afterwards lost at sea, and on stead of Wey-

which she had been sent by the defendant. On the objection mouthi which

being taken of the want of a new stamp, the plaintiffs were non- rectified when
suited at the trial, with leave to move to set the nonsuit aside : discovered by

and a rule nisi having been granted for that purpose in last Hi- '^°"^5"'- °*^

lary term, cause was shewn against it in the same term by the deed de-

The Attorney-General and Marryat, who urged that the in- livered de

n ^ n r- r i *p nOVO : held.
strument after the first execution of it was periect upon the '"face (.j^^j. ^^ j,g^

of it, and was only proved to be inoperative by extrinsic circum- stamp was

stances. The vendee used and acted upon it in this state by "^'^^^^^'"7 "P"
'^

.
.

•'on such re-

sending It to Weymouth and attempting to get it registered there, execution

;

jf'one alteration of this sort, especially in a material part, were \^^ deed tak-

allowed upon the same stamp, the instrument might be altered from its first

in every part of it, even in the name and description of the ship, delivery, and

so as altogether to make it a new instrument; and it would often • •
^ ^^\

. ... , .
ansmg not

be difficult in these cases to distinguish between alterations ari- from inten-

tion but from
mistake, and the alteration merely making the contract what it was originally intended to

have been.

Vol. XII. C c sing [ *4-72 ]
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1810. sing from mistake and those from design, which would open Si -

~
door to frequent evasions of the stamp duties. Suppose where

f the stamp is calculated by the number of words, it was found.

Parkin, after the execution of the deed, that the number of words ex-

ceeded the allowance ; could some superfluous words be struck

out, and the deed be re-executed without a new stamp? If so,

then in the case of annuities, or bargains and sales, which are

to be enrolled within a certain limited time after execution, the

second execution would give the instrument a new date, front

whence the time for enrolment would be calculated : and yet if

a new date be given to a bill of exchange, that has been held to

require a new stamp (a). [^Le Blanc J. That is not the correc-

tion of a mistake, but the case of a new instrument intended to

be made.] In another case {b) where a broker by mistake made

a policy of insurance on s/iip and outfit, instead of ship and

goods ; yet when it was corrected, and it was held to require a

new stamp. [Le Blanc J. That was a purposed alteration

after the contract had been entered into with those who meant

at the timewhat was first expressed.] In this case the ship having

t 473 3 been in port when the deed was first executed, and out of port

when the alteration was made, a different law had operated up-

on her, as to the time within which the registry was to be made

;

for by s. 15. of the stat. 34 G. 3. c. 68. when the vessel is in

port at the time of the transfer, the indorsement of it on the

certificate of registry is to he fortJmith made; but if at sea,

then it is to be made within ten days after her return to port. A
mistake of a name in a deed whereby a trader conveyed away all

his property would still be an act of bankruptcy ; and if the ven-

dor, a trader, had had no other property than this ship, it would

have that operation, though the requisites of the registry acts

had not afterwards been complied with by the vendee; other-

wise it would be in his power to make it an act of bankruptcy

or not in the vendor.

Parke and Scarlett, contra, said that in every case where a

new stamp had been held necessary upon the alteration of an

instrument, the instrument was good upon the face of it, and

valid between the parties; but here it had no validity till pro-

perly registered, and there could be registration of the ship at

(a) Vide Bowman v. Nichol, 5 Term Rep, 537,

ib) French v. Patton, East, B5l.

Gneriisei/;
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Guemsei/ ; the invalidity of it therefore appeared upon the face 1810.

of it. This is a mere clerical mistake in copying the certificate

of registry,' and it has never been held that the correction of v^ole

mere clerical mistakes, upon which the parties re-execute the Parkin.
instrument, requires a new stamp ; and yet in many cases of

clerical errors, it has been held to have an operation between

the parties, according to their manifest intent. Where a deed

contains too many words, it is the fault of the parties, who must

look to that at their peril; but it cannot be said that the words

used were not intended to be used; but if the superfluous

words were inserted by mistake of the copyist unknown to the [ 474 "]

parties, the case would be different ; as suppose the same words

were twice written. Clerical mistakes in deeds may be averred

in pleading, and the de^d will be good, though left uncorrected.

The present case is the stronger in favour of admitting the

alteration, because the conveyance of the ship was not com-
plete until the registration of the bill of sale, and before that

was completed the alteration was made.

Lord Ellenborough C. J. at the conclusion of the argu-

ment said it was a case of general consequence beyond the value

in dispute between these parties, and it would therefore be pro-

per for the Court to take it into further consideration before they

delivered their opinion, with a view to some general rule. And
in this term his Lordship proceeded to give the opinion of the

Court.

The only question in this case was whether an alteration in

the bill of sale of a ship made a new stamp necessary. The
bill of sale was originally executed on the 26th of June ; but

in reciting the certificate of registry it stated Guernsey as the

port where the certificate was granted instead of Weymouth.

It was sent down to Weymouth for registration, and returned i

the 5th of September, and then the mistake was rectified by

consent of all parties, and the deed delivered de novo. And
whether this second delivery made a new stamp necessary was

the question reserved for the further consideration of the Court.

And upon such further consideration, we are all of opinion it

did not. By Stat. 26 G. 3. c. 60. s. 17. a bill of sale of a registered

ship, " which does not truly and accurately recite the certificate,

" of registry in words at length, shall be utterly null and void [ 475 ]
" to all intents and purposes." And it has been decided upon

C c 2 this
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1810. this clause, that a bill of sale not conformable to it is so com-

pletely void that a stranger may insist upon its insufficiency,

Coi.E
^ Westerdell v. Dale, 7 Term Rep. 306.) and that it gives no title

P^mKiN ^^^" ^" equity. {Camden v. Anderson, 5 Term Rep. 709—7ll«

and Hibbert v. Rolleston, 3 Bro. Ch. Cos. 571.) This bill of

sale, therefore, when first executed was, from the mistake in

the recital of the certificate of registry, to all intents and pur-

poses null and void : it took no effect whatever from its first

delivery; and the stamp impressed upon it vas wholly inopera-

tive. This defect arose, not from intention, but from mistake.

>
^

' The instrument, as first executed, was not what the parties

meant to execute, and it was not in the state in which it was at

first intended to be, till it was altered. This is not the case of

substituting a new and second contract, in the place of a pre-

ceding effectual one, upon a change of intention in the parties;

but merely making the contract what it was originally intended

to have been : and in such a case, where the instrument upon its

first execution was void to all intents and purposes ; where its

insufficiency arose from a mere mistake ; where in consequence

of that mistake it was not in the state in which it was intended

to have been when it was so executed ; and where upon its

second execution it is only put into that state in which it was

originally intended to have been ; we think it is not going be-

yond the fair spirit of the stamp laws to hold that upon such

second execution, being the first which was effectually operative,

a new stamp was not requisite. Kcrshaiii v. Cox (3 Esp. N.

P. Cas. 24-6.) was a stronger case than this; for there the bill of

exchange was available in the hands of the payee, thougli not

[ 476 ] negotiable for want of the words " or order;" and the mistake

in omitting those words was not discovered till after the bill had

been in fact indorsed and negotiated by the payee, when the}^

were inserted by the consent of all parlies; and this Court, in

Lord Kenyon^s tlu)e, held that a new stamp was not necessary

on such alteration. In Knill v. Williayns, (10 Fasf, 431.)

where a note was altered the day after it was made, by slating

what was the consideration for it, viz., the goodwill of a lease

and trade, the Court held a new stamp necessary : but that was,

because it did not appear to have been the original intention

that the consideration should be stated, but it was clearly an

after-thought ; and the case was said not to be like Kershaxa v.

Cox,
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Cox, " whercj by mistake, as it appeared, the bill had not been
<*' drawn according to the intention of the parties at the time,

*' and it was brought back the next day to Kershww, the drawer,

" to have the imperfect execution of it perfected." In this case

this bill of sale was, by mistake, drawn contrary to the intent of

the parties at the time, inasmuch as they meant that the certifi-

cate should be truly recited; and the second execution of the

deed only perfected what was before imperfect. We are of

opinion, therefore, that in this case the nonsuit should be set

aside, and a new trial granted, .

'

1810.

Cole .

against

Parkin,

The King against The Commissioners of Compensa- ^^ .

tion under the London Dock Acts. Wednesday,
June 27th.

T ORD Ellenborough C. J. delivered the judgment of The compen-

-^ the Court in this case, which had stood over for conside- ?^^'?" ^}^^^?
'

in the London
ration. Dock act.

This was an application for a mandamus to the commissioners reciting that

of compensation, to proceed upon a claim preferred by Thomas ^^^^^^ gjc.

JBrown. The property, in respect ofwhich the claim was made, may become

belonged to a Mrs. Hodson till her death, which happened in ^ ^^^^£^^^2

June, 1808, and Mr. Brown is entitled for life under Mrs. Hod- being diverted

i'ow's will. The West India Docks were opened in August, therefrom,

1802, and the London Docks in Januayy, 1805: and, by the ^ case they

acts (a) for founding those establishments, no claim could be do so, or the

made for compensation till three years after the docks had been o'^^frsoxocj

opened ; and the claim was then to be made, in some instances loss by the

within one year, and in others within two. The claim has been <^^'^ works,

resisted on the ground that, as the docks had been open three sioners shall

years before Mrs. Hodson died, the injury for which compen- make them

sation was to be made was complete in her time, and the pro- tv!"—"nd'no
claim is to be

made for compensation till three years after the opening ofthe docks; and then, it is to be
made within a given time : held that, where the owner of the inheritance of a tenement
which was in lease, died after the three years from the opening of the docks, without having

made any claim, her devisee, and not her executor, was entitled to claim within the time

allowed compensation for an injury done by the dock works to the inheritance in the time of

his testatiix.

{a) 30 Ceo. 3. c. 69., and 39 6c 40 Ceo. 3. f.47.

perty
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1810. perty passed to Mr. Brawn in its deteriorated state; that Mr.

Brown, therefore, had no claim to compensation; and that, ifany
Ihe King claim could be made, it could only be by Mrs. Hodson's execu-

The^Commis- ^^^^' ^^ the other hand, it has been urged that the executors

sioners of could support no claim for an injury to the reversion and inhe-
Compec^ation rjtance, which this is ; and that, unless Mr. Brown and Mrs.

London Hodson's* devisees can support the claim, no other person can.

Docks. It appears by the claim, that the chief part of the premises were

|[*478 ] under lease from the time the dock acts passed till after Mrs.

Hodson died ; so that the only claim she could have made must

have been purely for the injury to the inheritance; and it is

difficult to say, upon legal principles, that for such an injury

any claim could have been made by an executor. The compen-

sation clauses (which are nearly the sanie in all the acts) recite

that divers tenements, &c. may become less valuable by the

trade being diverted therefrom, and divers owners and occupiers

may thereby sustain loss or damage ; and they provide, that in

case such tenements be rendered less valuable by the trade being

diverted therefrom, or the owners or occupiers suffer loss or

damage by the works of the docks, the commissioners shall make
them compensation for the loss or damage they shall have there-

by suffered. These clauses do not provide in terms for such a

case as this, where the owner dies after the three years are com-

pleted, without having made any claim ; nor can I find any

clause or expression in the act which throws light upon the

point. It must have been intended, that in every case where the

property was injured there should be a compensation, and ifno

claim can be made by Mrs. Hodson's executors, it seems to fol-

low that the claim by Mr. Brown may be supported. He is

** ofwner" at the time he makes the claim ; and there is nothing

in the acts which expressly, and in terms, confines the claim to

persons who were owners either when the acts passed, or within

the three years. The right to claim may be considered in this

instance, where there is no other person to answer the character

of owner, to pass with the land. This is not the case of an

owner selling his estate after the three years have elapsed, with-

out expressly selling the right to compensation ; for, as in the

case put, he sells it in its deteriorated state, he may be consi-

/ dered as reserving the right of claiming compensation ; but here

Mr. Broivn answers the character of owner of the deteriorated

property,



IN THE Fiftieth Year of GEORGE III. ' 479

property, and which had received its damage within the three 1810.

years, and there is no other person who can claim in opposition ^

to him. Mrs. Hodson might have made the claim in her own '^"^ -iving

lifetime: she might, perhaps, have given contingent directions by The Commis-
her will as to the produce of such claim, if allowed; but, as she sionersof

has not done so, the right must, we think, b^considered as
^^'for^Jh?^^

passing with the estate ; and, consequently, that the rule for the London
mandamus ouffht to be made absolute. Docks.

The King against Shaw.
Wednesday^

n-T p 1
Junellth.

A T a Quarter Sessions holden for the West Ridmg of the Upon an ap-
-^-^ county of Yot-Jc, it was ordered as follows:—" Ijpon peal against a

hearing the appeal of W. Green and R. Wilson against the as- ^^*'^' "^^'^^.

sessment of W. Shaw, dated the 1st of Mut/, 1809, made by him vate act of

under the authority of the Wakefield inclosure act, to defray da- parliament,

mages occasioned by the working of the Duke of Leec^s's colliery: ^^^ appear-

'

it is ordered that the said assessment appealed against be quash- ing to answer

ed, and the case hereunto* annexed granted by the Court for the
the appeal,

» "^ and admit-
opinion of the Court of ^. o." " At the general Quarter Ses- ting, when

sions held at Wakefield for the W. R. of the county of York, called upon

on January 11th, 1810, an appeal came onto be heard, in which
gj^^^g thathe

Green and Wilson were appellants, and Shaw respondent. This had made the

was an appeal a<>ainst an assessment made under a clause con- ^^}^ ^ virtue.. . . ^•i-i'^''^ certam
tained in a private act of parliament; a printed copy of which act of parlia-

was offered in evidence, without any proof of its having been nient, a print-

examined with the rolls of parliament. The Court decided that ^vhich in the

such proof was not necessary, and admitted the copy to be re- common

.ceived in evidence, both parties bein/j: interested under the act ^""^"j'
^'^^f

.

' * o produced in

ot parliament." court by the

This order with the case being removed into this Court by appellants;

certiorari at the instance of the deiendant, he obtained a rule yj^.j^g having

calling on the appellants to shew cause why the order of sessions thereupon

« made on the appeal of W. Green and li. Wilson against the
tJ^^merit^of

assessment of the defendant, dated the 1st of May, 1809, made the appeal,

and decided
upon them, notwithstanding an objection made by the respondent that the appellants had not
given legal evidence of the jurisdiction of the Sessions to receive the appeal for want ofproof
of the printed copy having been examined with the rolls of parliament ; this Court refused to

quash their order, which was removed by certiorari.

by i:*4S0 ]
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1810. by him under the authority of the Wakefield inclosure act, to

defray damages occasioned by the working of the Duke of
Ine King X^^^^'g colliery, should not be quashed for insufficiency, &c."

Shaw. Park0 and Lambe shewed cause against the rule, and con-

tended that it was not competent to the defendant, who had

made the rate under the act in question, which gave the appeal,

to call upon the appellants, at the Sessions, to prove their right

to appeal by giving strict legal evidence of the act, as a private

act ; for it is a general rule that, where both parties claim un-

der the same authority, neither can object to it. [Le Blanc J.

Is not the respondent to begin, by shewing that he had a right

to make the rate under the act?]

£ 481 ] Holroyd, contra. The defendant only admitted that he had

made the rate under a certain act of parliament ; but he did not

admit the authority of the appellants to appeal to the Sessions

against his rate : when, therefore, they did appeal, he had a right

to object that the Sessions had no jurisdiction to receive such an

I appeal, and to call upon the other parties to prove it. In Rex
V. The Mayor^ Sfc. of Liverpool (a), an inquisition taken by

virtue of a private act of parliament, before the Sheriff o^ Lan-
cashire, was, on its being removed by certiorari into this court,

quashed; because it did not set out that certain notices had been

given to the parties interested, without which the Sheriff had

no jurisdiction; and the Court would intend nothing in favour

of an inferior jurisdiction.

Lord Ellenborough C. J. The appellants, by their appeal,

assumed that the Sessions had jurisdiction : the respondent, ifhe

meant to deny their jurisdiction, might have staid away; but he

followed the appellants to the Sessions, and appeared there to

defend his rate. Then, in a case like this, the Sessions did right

in calling upon both parties to say whether they claimed to act

under the same act of parliament: and, if the respondent ad-

mitted that he made the rate under the act which was produced,

it is in derogation ofjusticc, and a disgrace to the administration

of the law, to take such an objection. And the Sessions having

over-ruled it upon that admission, and gone into the merits, we
)vill not disturb their decision.

Rule discharged,

(fl) 4 Burr. 2244.
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The King arrainst The Inhabitants of Mildenhall. J^ednesdayy
^ June 21th.

wILLIAM Dotvlingi his wife, and three children, were A servant, ii

removed from the parish of Wilcot to that of Mildenhalk
J^etnd^f^''^

both in Wilts. The Sessions, on appeal, confirmed the order, his year, on

jsubject to the opinion of this Court on the following case

:

^
-^h^h

The pauper being settled at Mildenhall^ at Michaelmas, 1 803, ^gr, applied

agreed with J. Strattoriy of Wilcot, to serve him for a twelve- for his dis-_

month at Qs. a week in the winter, and 6s. 6d. in the summer; with
thg'^aster'*^

an allowance of small beer and lodging all the year, and victuals refiised, un-

,
during the harvest. He went into the service at Old Michaelmas, ^^^^ ^^^ ^^'""

and served his master at Wilcot till Juli/, within eleven weeks of get another

the expiration ofthe year. The pauper not behaving as he ought, man to stand

and neglecting his business, his master and he had a dispute, in
^j^^ servant

*

consequence of which the pauper asked his master to discharge accordingly

him ; but he answered, he would not, unless the pauper would P^^ocured

get another man to stand in his stead. The pauper accordingly ^vhom he

got W. Macey, to whom he agreed to give a guinea and a half gave money

out of his own pocket, to take his place, besides his wages, pose out of

which were to be paid to him by Stratton, the master. The his own

pauper stated, that when he brought Racey to his master, he ^j jj.^*^'
^"

said, " If this man does any otherwise than well, I can send for the wages

you, and make you serve your time out:" to which the * pauper which the

replied " very well." On the contrary, the master stated, that
,.q receive

" he did not recollect having said to the pauper that he should from the

" expect him to return: that it was not his intention to have [P^^'^^'"» ^'^°-

11 5 rr.1 • *"^ servant
" him back ; and that they parted on bad terms.' The guuiea then left the

and a half was paid by the pauper to Hacey at the time he f^'^^jf
f

'•

^"'^i

entered the service, and Hacey served out the remainder of
.^^ ^ j^^

labourer for

the remainder of the year : held that this was proper evidence from whence the Ses-

sions might draw the conclusion of a dissolution of the contract; though it was en-

countered by the evidence of the servant, that his master said to him at the time, that

it" the other man did otherwise than well, he could send for the servant and make him
serve out his time : to which the latter assented : which account was, in tlie judgment
of the Sessions, impeached by the master's having no recollection of having so said,

and saying that he had not any intention to have the servant back, they having parted
on bad terms ; which latter expression the Court received, not as evidence per se of
the master's intention, but only as a reason assigned by him why he was not likely to

have said what the servant stated.

the [*483 ]
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of
MiLUENHAU..

t 484 ]

the year with Stratton at Wilcot, and received the wages from

him for that time. The pauper, during the remainder of the

year, hired himself as a day-labourer in the adjoining parish,

and occasionally slept at Wilcot. Racey continued to serve

StraitoTif under a new agreement, till the end of the year.

Casberd and Merewether were to have argued in support of

the orders ; but the Court thought it unnecessary to hear them.

Le Blanc J. observed, that there was contradictory evidence be-

fore the Sessions, whether this were a dissolution ofthe contract,

or a dispensation of the service ; and the Sessions had decided

upon it as it was their province to do.

Bon-ough, Gaselee, and Gunning, contra, objected that the

Sessions had received illegal evidence from the master, that it

was not his inte?ition to have had the pauper back again ; by

which they had been misled. They urged, too, that there was no

contradiction in the evidence ; for the master did not deny the

pauper's statement, but only did not recollect it ; and, according

to the testimony of the latter, the settlement was clearly esta-

blished in Wilcot. The master insisted on keeping the pauper

to his contract ; he merely dispensed at the time with his per-

sonal service, but obliged him to procure a substitute; and

said, that if the substitute did not behave well, he should expect

the pauper to return ; and the pauper paid the expence of the

substitute. \_Bayley J. asked if there were any case where the

pauper had been held to gain a settlement by hiring and service,

where, after leaving his master during part of the year, he had

actually hired himself to another master?] They referred to

Rex v. Goodjiestone (a), where the master consented that the

pauper should go to the herring fishery (where he must have

served somebody else), if he could get a man to do his work to

the master's liking ; which the pauper did, and paid the man ;

and did not return till after the year : and yet he was held to

gain a settlement by such hiring and service. And here the

pauper, having only hired himself as a day-labourer, was at

liberty to return at any time into the master's service when
called upon.

Lord EllenBOROUGH C. J. The case of The King v.

Goodnestone was an express case of dispensation of service, and

the servant might have returned within the year. But let us see

{a) Burr. S. C. 251.

whether
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whether in this case the justices might not reasonably draw the 18 10.

conclusion which they have done, that what passed between the

master and servant was a discharge of the latter. The pauper, •' "^ ^ing

in consequence of his ill behaviour, had a dispute with his
q^l^^

master, and desired to be discharged : the master refused, unless [Inhabitants

the pauper would get another man to stand in his stead : another mildenhali,
man was accordingly procured and brought to the master. And
then, according to the pauper's evidence, the conversation be-

tween them is this:—The master said, " If this man does

otherwise than well, I can send for you and make you serve your [ 485 ]

time out." The pauper answered, " very well." In contradic-

tion to this evidence, (for so the Sessions must be taken to have

understood it by the manner of their stating the case; for they

say on the contrary^^ the master swore that he had no recollec-

tion of having said to the pauper that he should expect him to

return. This was evidence to impeach what the pauper had

sworn, of which the Sessions were to judge: and then what

follows is not giving evidence of the master's intentions^ but

is merely stated by the master, in confirmation of his accuracy,

in not recollecting what the pauper had stated him to have

said J as if the master had said that what confirmed him in sup-

posing that no such conversation passed, was, that he had no

intention to take the pauper back. The Sessions evidently un-

derstood what the master said as importing a contradiction to

the evidence of the pauper : and can we say that they did wrong
in drawing that conclusion ? The pauper then left the service

eleven weeks before the expiration of the year; the master

agreeing to his discharge, upon his getting another man to serve

in his ftead, whom he did procure, and who did accordingly

serve: and the pauper himself entered into another service.

And though it is said that the pauper might have returned at a
day's notice if recalled, I do not think that varies the case. Ac-
cording to the master's account, it was a case of dissolution of

the contract ; and the Sessions have drawn that conclusion, and
we cannot say that it is wrong.

Grose J. The pauper, upon the quarrel with his master,

applied for his discharge: the master refused, unless upon con-

dition that the pauper procured another person to serve in his

stead ; and the pauper complied with the condition. And then

the Sessions, contrasting the master's evidence with the pauper's, [ 4^5 ]

have
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1810. have drawn the conclusion that he was discharged, and that the

contract was dissolved ; and we cannot quarrel with that con-

) he King elusion which it was competent for them to draw.

"^he Le Blanc J. Though the statute has said that no settle-

Inhabitants ment shall be gained by a servant unless there be a contract of

MuDKNHALL. firing for a year, and a service for a year, yet the cases have de-

cided that if the servant be absent from the service any part of

the year with the leave of his master, he shall still gain a settle-

ment. Therefore it always becomes a question of fact in these

i cases, whether the absence be accounted for by a dispensation

of the service, or by a dissolution of the contract of hiring.

Here the Sessions have concluded that the contract was dissolv-

ed ; but they have also stated the evidence on which they drew

their conclusion ; and we are now called upon to say whether

that conclusion were wrong. The pauper and his master quar-

relled : the pauper applied to be discharged : the master object-

ed, unless the pauper got another man to stand in his stead ; he

therefore consented if the pauper did get another man : the pau-

per got another man who served out the time. Was it not com-

petent for the Sessions on these facts to conclude that he was

discharged ? But the pauper was asked what passed at the time

;

and he said that his master said that if the man did otherwise

than well, he (the master) could send for the pauper and make
him serve out his time ; to which the pauper assented. The
master, however, when questioned, did not recollect any such

thing to have passed, and he assigned a reason why it could not

C 487 ] probably have passed : and the Sessions, taking the whole to-

gether, considered his evidence as a contradiction of what the

pauper had sworn to have passed, and drew their conclusion ac-

cordingly; by which it appears that they did not give credit to

. the pauper's account. Then it is said that the pauper only en-

gaged as a day-labourer, and could have returned again into the

. service if recalled : but that is no confirmation of his account;

for the time of year did not render it likely for him to engage in

any other kind of service. There is nothing, therefore, to shew

,
that the conclusion drawn by the Sessions was wrong ; and un-

less we could see clearly that it was so, we should not reverse it.

Bayley J. There was conflicting evidence for the Sessions

to decide upon ; and this being a matter of fact rather than of

law.
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iaw, and they having drawn their conclusion from the evidence, 1810.

we cannot say it is wrong. —

—

Orders confirmed. The Kin&
against

The
Inhabitants

imi— — of •

MiLDENHALL.

C 488 1

TuNNO against Edwards. \
'

'

^^^Uth.

THE plaintiff declared on the common money counts, and Goods insur-

at the trial before Lord Ellenbarough C.J. at Gididhall, ed upon a

, ,. n J 1- !•• I- \ ' ^ valued pohcv
took a verdict for 100/., subject to the opinion or this Court having been

Upon a special case. seized, con-

In Julj/j 1807j the defendant shipped 60 hogsheads of sugar soldbv'order
on board the Wildeman at London for JRottei-dam, and effected of the ene-

an insurance thereon against all risks whatever, and until safely ^^ ^ govern-

landed and warehoused in the warehouse of the consignee at their own
Motterdam ; sUch sugars having, with the charges, cost him account, but

\5\ol. 18s. lOc?., and being valued at 1500/. in the policy, do^cumentr^
which was in the usual form, allowing the assured to sue, to verify the

la.bour, and travel, &c. for the recovery of the eoods insured, .'^ "°.'
j

'

. . mg arrived
and to call on the underwriters to contribute to the charges here; the

thereof. The plaintiff was one of the underwriters upon this underwriters

policy for 200/. The Wildeman sailed on the voyage insured ^^^^^ L^y

under a licence for that purpose from the British government, their sub-

and in August, 1807, arrived at Rotterdam, where the whole of scnptions

her cargo (together with the cargoes of other vessels from Great adjust and

Britain) was seized before landing, and afterwards confiscated pay immedi-

and sold by the orders and for the account and benefit of the ^^^ ^^
' ^

government of Holland. In December, 1807, the defendant account, but

applied to the plaintiff and the other underwriters on the policy "°^^^"^°"-
^t^ t^ r J ffient was

made by the

assured ; and
in the mean time the foreign consignees of the goods, in consequence of remonstrances to

the enemy's government, obtained a restoration of half the proceeds of the goods which
had been so seized and sold, which half amounted to more than the whole sum at which
they were valued in the policy : yet held that the underwriters were not entitled to recover

back the 50/. per cent, they had paid on account ; the assured having in fact sustained a loss

of half his goods, for which he was no more than indemnified by the 5o/. per cent, he had
received; and there having been no abandonment to the underwriters; and the superior va-

lue of the other half of the proceeds ari^ng from the benefit of the market, in which the

wnderwriters had no concern.

for
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TUNNO
against

Edwards

1810. fol" the payment of their subscriptions ; but no documents td

verify the loss having at that time arrived in England^ the plain-

tiff and* the other underwriters agreed with the defendant, that

50/. per cent, should be paid him immediately on account: and

C*489 ] an adjustment was thereupon indorsed on the policy^ and sign-

ed by the plaintiff and the other underwriters as follows j

** adjusted a return for loss of 50/. per cent., on account^' and

the plaintiff accordingly paid the defendant 100/., being 50/. per

cent, on his subscription. In Juh/, 1808, in consequence of

strong remonstrances made to the Dutch government by the

several consignees at Rotterdam of the said sugars, and of the

other cargoes, that government consented to restore half the

proceeds of the several cargoes which had been seized under the

decrees against trading with England ; amongst which the

Wildeman's cargo was ir eluded. The gross proceeds of the

said sugars amounted to 3866/. 105. 11^., the moiety whereof

was 1933/. 5s. 5hd.\ and from this last sum 378/. 45. 5d. was

deducted for the proper proportion of the freight and charges

of sale, &c,, and the balance of 1551/. Is. Qd. was before the

commencement of this action paid at Rotterdam to the con-

signees of the sugars, and handed over by them to the defend-

ant. The question was, whether the plaintiff were entitled to

recover back the whole or any part of the 100/. paid by him to

the defendant, under the circumstances above set forth ? If he
were, the verdict was to stand for such sum as the Court should

direct : if otherwise, a nonsuit was to be entered.

Marryat for the plaintiff contended, that the underwriter

was entitled to recover back the whole of what he had paid, the

assured having in fact since received more than the full amount

[ 490 ] of the sum insured upon the goods ; and having received his

- indemnity from another quarter, by whatever means, was not

entitled to receive, or, having received, to retain it from the

underwriter, according to the principle laid down in Godsall v.

Boldero (a). The seizure and confiscation by the Dutch govern-

ment was in its nature a total loss at the time ; and though

there was in fact no abandonment, yet that is not necessary

where the spes recuperandi is gone ; as where the goods

are sunk at sea. The defendant applied to the underwriters as

(fl) 9 Mastj 72.

for
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for a total loss, which would have been then paid but for want 1810.

of the necessary documents ; and in the mean time he received

the 501. per cent, on account; and an adjustment on account Aunno

always implies an ulterior demand. {Bayley J. Suppose a Eowards.
capture, and after application to the underwriters for payment

of a total loss, but before they settle it, there is a recapture,

does it not cease to be a total loss ? Lord Ellenhoraiigh C. J.

After the seisure it remained contingent whether it would be a

total loss or not ; and in order to make it so, should not the

assured have given notice of abandonment ? There was nothing

but the possibility remaining, the spes recuperandi of getting

back the goods, which could have prevented the payment of a

total loss ; for this was a valued policy.] The doubt was whe-

ther the seizure were made before or after the goods had got

into the warehouses of the consignees. [Bayley J. The pay-

ment of the 50/. per cent, was not intended to vary the rights of

the parties.] If there had been a destruction of half the hogs-

heads shipped, or a recovery in bulk of half of them, it may be

admitted that the assured would not have been entitled to

recover more than half from the underwriters; but to this rao- [491 ]
ment the loss continues total : for the whole of the goods were

alike confiscated : and where there has been a total loss, and

afterwards a salvage, it matters not how that salvage arose.

Now here it is impossible to distinguish the one half in bulk of

the goods insured from the other half. Though the Dutch go-

vernment assumed to restore half the proceeds, yet if the

assured had only received 201. per cent, it could not have been

said to be more than so much salvage. [Bayley J. The 1500/.

insured was the prime cost with the charges, and the assured

stood his own insurer as to imaginary profits.] If the assured

be indemnified by any means to the amount of his insurance

before the action brought, he cannot recover. [Lord Ellen-

borough C. J. If he have lost a moiety of the value of

the thing insured, is he not entitled to his indemnity for

that? The superior value of the other moiety arises from

the mere accident of the market. But is it not an established

and familiar rule of insurance law, that where the thing

insured subsists in specie, and there is a chance of its re-

covery, in order to make it a total loss, there must be an

abandonment ? Now here, after the seizure, and pending the

application
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isity.

TUNNO
against

Edwards.

[ 492 ]

application of the claimants to the Dutch government, it re-

mained uncertain whether there would be a total loss or a partial

remuneration ; and there having been no abandonment before

the action brought, and it now appearing that there has been

a loss of half, and that the underwriter has only paid 501.per cent.^

which is his proportion of the loss, how can he recover it back

again ? Bayley J. This was either a gift of half of the sub-

ject matter of insurance by the Dutch government to the owners

of the goods, or an abandonment to them by that government

of half the confiscation; i. e. of half the goods. Lord Ellenbo-

rough C 3. The date of the confiscation does not appear;

therefore I must consider the goods as subsisting in specie till

the time when they were directed to be sold, and half the pro-

ceeds paid to the claimants.] It must be taken upon the facts

stated that the confiscation was immediately upon the arrival of

the goods, the trade with England being prohibited. [^Bayley

J. Supposing the Dutch government had returned the whole

of the proceeds, would the underwriters have been entitled to

recover the whole sum ?] They would : but having only made
a payment of 50/. per ceat.^ the underwriters stand in the situ*

ation of the purchasers of half. [Lord Ellenhorough C. J. It

never was contended before, and there is no principle on which

it can be contended now, that an underwriter who has paid so

much per cent, on a partial loss is a purchaser of the goods pro

tanto.] Suppose the assured had brought his action on the

policy in December^ 1807, at which time no salvage had been

received, he must either have recovered a total loss or nothinn

:

if he had then recovered or were paid his J 00/. per cent, the

underwriter would have been entitled to the full salvage what-

ever it might have been ; but instead of that he entered into an

arrangement with the underwriters, by which he received 50/.

per cent, as for half of the goods insured. Now in fact all the

goods have been lost by the confiscation, but the' assured has

received back by half of the actual proceeds the full sum in-

sured, and therefore can have no claim against the underwriters

upon a mere contract of indemnity. [Ld. Ellenhorough C. J.

Half the proceeds and the proceeds of half the goods are the

same thing, he Blanc J. The case of Godsall v. Boldero

was not like a mercantile insurance, for there could be no ulte-

rior profit.]

Lwxes^
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Lawes, contra, was stopped by the Court. 1810.

Lord Ellenborough C. J. This is a case where. the un- Tunno

derwriter, having been paid 501 per cent, on a loss, brings an against

action to recover it back. The goods insured were seized and

confiscated by the enemy, and while it remained uncertain what

would be the ultimate event, the assured applied to the under-

writer, and he, contemplating his own liability to a greater

amount in the event, agreed to pay 501. per cent, in the mean
time : but it turned out that, on application to the Dutch govern-

ment by the consignees ofthe goods, such restitution was agreed

to be made by that government as leaves to the assured no fur-

ther claim upon the underwriters. Having therefore received

half the sum insured from the underwriters, and half the pro-

ceeds from the Dutch government, and the assured being there-

by fully indemnified, he could not, according to the principle

which we laid down in Godsal v. Boldero, maintain any action

against the underwriters. But now though the assured has lost

half his goods, and only half, and the underwriter has paid but

for half, the latter claims to be repaid his 501. per cent., upon

the ground that this was a total loss, and that the assured has

received the full value of the sum insured out of the proceeds

of the other half: but in order to have made it a total loss, there

ought to have been an abandonment, which there has not been

;

therefore there is no ground for the underwriter's claim.

Theiother Judges assented.

Postea to the Defendant {a).

(a) Vide Allwood v. Henkiil, Parky 6th edit. 239. Johnson v. Sheddon»

2 Past, 581.

Vol. XIL Dd Puller
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1810.

/une%th. Puller and Another against Halliday.

was^chamjred 'T^^^^ was an action against an underwriter on a policy 6f

to tJikea cargo insurance, in which a verdict was taken for the plaintiffs

of lead from ^t Guildhall for 190/. \s. 8d., subject to the opinion of this
London to St. ^ i r n •

'J i

Petersburxhy ^-ourt on the lollowing case :

and there im- The policy was underwritten on the ship Resolution, Capt.

ceiveTreturii
-^^^^^ laden l3y the plaintiffs with a cargo of lead ; and the risk

cargo from by a special memorandum therein was thus declared: " In con-
the freighters a sjderation of ten guineas per cent, hereby acknowledsred to be
agent, and • i i ^ . i • ,.

bring it to " received, the underwriters on this policy agree to pay a loss in

London; with « case the Resolution, Capt. Bell, should not be allowed by the

if polltkai
^^ " Russian government to unload her outward cargo at Cronstadt

circumstances *' or St. Petersburgh ; the said vessel having sailed chartered

ven?^^fetu"rn
" ^^ Messrs. C. and R. Ptiller on a voyage to St. Petersburgh

cargo from " and back." In the charter-party to which the memorandum
bang loaded, alludes, (and which was annexed to this case and taken as part

after waiting thereof,) the plaintiffs covenanted with Captain Bell, " that if

at St. P. 40 " political or other circumstances should ari^e to prevent the

withoifthe^^
" shipping a return cargo, or discharging the outward cargo,

outward cargo " they would pay 2700/., with 10/. per cent, thereon, and 100
bemg unload- <« guineas as a gratification to Cajituin Bell." When the ship

sequendy without the return cargo being loaded, should be at liberty to return to London
or any port in England : and the ship not having been permitted to unload at St- P. by the
Russian government, the master, after waiting there the 40 running days, loaded a return
cargo for /lis oiun Benefit apon the outward cargo, both of which he Drought home, and
earned new freight on the homeiuard cargo; which freight was adjudged to him by the judg-
ment of the Court of C. B. in an action between him and the freighters, over and above the
dead freight stipulated to be paid by the charter-party : held that the fieighters were entitled
to recover the whole ofsuch dead freight from the underwriters upon a policy of insurance,

whereby they agreed to pay a loss in case the master should not be allo-ived by the Russian go-
"vemment to unload the outnvard cargo at St. P. ; the vessel having sailed chartered by the

freighters on a voyage from London to St. P. ; and back : and diat the underwriters were
not entided to deduct such return freight earned by the master on his own account, and ad-
judged to him by C. B. ; they having agreed with the assured pending this action, and pend-
ing the action in C. B. that in case the plaintiffs (to whom they had paid a per centage loss)

should not be able to obtain so large an allowance as the full return freight paid to the master
by reason of any demurrages or expences being alloived against the said freight, the dif-

ference should be paid by the underwriters by afiirther per centage, whether the same were
settled between the plaintiffs and the ship by arbitration, or by legal decision,

arrived
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Sri^rved at St. Pefersburgh she was not allowed by the Russian 1810.

government to unload her cargo ; but Captain Bell, after remain-

ing at St. Petersburg/i the due time, according to his charter- "uller

party, and conforming himself in all things thereto, took in a Halliday
cargo of Russian produce for Thorntons and Bayley in E7igland,

and stowed the same over the lead with which his ship was load-

ed by the plaintiffs, and brought both direct to London, and re-

ceived from Thorntons and Baylei/ 9.1561. lOs. Qd. for the freight

of the cargo brought to them. The plaintiffs commenced ac-

tions in this court on the policy, to recover what was due from

the defendant and the other underwriters. At the same time an

action was commenced on the charter-party by Captain Bell, to

recover 2700/., the full amount of the dead freight, and the 10^.

per cent, thereon, amounting to 270/. ; and the 105/., his own ^

gratification; amounting in the whole to 30751. The plaintiffs

by their plea to that action claimed a deduction equal to the

amount of the freight received by Captain Bell from Thorntons

and Bayley. "While the last-mentioned action was pending, and
before it came to trial, viz. in June 1809, the following agree-

ment was entered into between the attornies for the plaintiffs and

defendant;

" Puller and Another '\

against ( Settlement ofpohcy
" The Underwriters on C for 4500/.
" the ship Resolution J

£. s. d.

** Gross amount 5672 14 9
*< Allowed for freight and primage ) 9lf;fi in Q
" on the voyage home f

"If 5672/. 14s. 9^. lose - - 3516 4
« What will 400/. lose?

« Answer 61/. 19^. 8^/."

" We agree to the immediate payment by the underwriters of [ 496 ]
" this per centage : and in case Messrs. Pidler should not be

" able to obtain so large an allowance as 2156/. \0s. 9d. in re-

" spect ofthe freight paid by Thorntons and Bayley, by reason

" of any demurrages or expences being allowed against the said

" freight, the difference shall be paid by further per centage,

" whether the same be settled between Messrs. Ptdler and the

" ship by arbitration, or hy legal decision. The above sum of

Dd2 "ei/.
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1810.

PuLLEtt
against

Halliday.

" 61/. 195. 8(1. per cent, to be paid with the taxed costs of the
" several actions. (Signed) Blunt and Bowman."
The adjustment thereupon made upon the policy, upon which

this per centage of 61/. IQs. 8d. was paid, was as follows:

" London, 1st June 1809,

" Paid a loss of 6l/. I9s. Sd. per cent, or terms of agreement
*' signed by Messrs. Blunt and Bamnan.

"61/. 19s. %d T. Halliday

r

The above per centage of 6lZ. 19s« 8rf. was accordingly paid

, by the defendant and the other underwriters to the plaintifls with

the taxed costs of the several actions. On the last day of Hilaiy

term 1810 the Court of Common Pleas gave judgment in the

cause of Bell v. Puller and Another («), and thereby directed

that

_-, ,

.

(a) Bell against PULLER and Another.

was chartered I have been favoured by one of the counsel in the cause with the following

to take a cargo note of the judgment given in this case :

Sir James Mansfield C. J. This is an action on a charter-party of a

very singular kind. The demand is for 2700/., by a technical phrase called

dead freight. The defendants insist they are not bound to pay the whole

2700/., because the plaintifFacquired some freight for goods which he pro-

cured to be put on board at St. Petersburgh and brought to England ; and

the question is. Whether the defendants are entitled to make any such

deduction; or whether the plaintiff is entitled to recover the whole 270o/. ?

The declaration states that the plaintiff let the ship on a charter-party

to go to St. Petersburgh from London. There is the usual covenant that

London i with the ship should be tight, &c. ; and that she should take on board 150

a proviso that tons of lead, and carry the same to St. Petersburghi or as near thereto

as she could get, and that she would there immediately receive on board

a cargo of goods from the defendant's agents, and biing them to London.

The ship was to lie at St. Petersburgh 50 running days in the whole.

The plaintiff is to be paid at the rate of ll/. \\s. per ton, with lo/. per

cent, primage, and a gratification of 100 guineas to the captain. Then
it is provided that if poljtical circumstances should occur to prevent a re-

turn cargo being put oty|«|^, the defendants were to be at liberty to detain

the ship at St. Petersbvr^ 40 running days after her arrival there, and

of lead from
London to St

Petersburgh^

and there

immediately

receive a re-

turn cargo

from the

freighters'

agent and
bring it to

ifpolitical cir-

cumstances

should pre-

vent a return

cargo from
being loaded,

the master,

after waiting

at St. Peters-

burgh 40 run-

ning days,

without the outward cargo being unloaded, and consequently without the return cargo

being loaded, should be at liberty to return to London or any port in England: held that

such political circumstanciw having occurred as hindered the unloading of the outward

cargo at St. P», and the sHip having waited the 40 running days there, the master was

entitled to receive the freight of a homeward cargo, which he loaded on his own account

upon the outward cargo, and brought home, in addition to the dead freight payable by the

ircightcrs according to the stipulations of the charter-party.

8 that
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that the plaintifFs should pay to Capt. Bell the full sum of S07S/. 1810.

without any allowance in respect of the freight earned by him

from Thorntons and Bayleu; they being of ooinion that he was "uller
^ & ^

against
'

• entitled Halliday.

that after the ship had lain 40 running days at St. Petersburgh, without

the cargo being unloaded, and, consequently, without the return cargo being

loaded, the plaintiff should be at liberty to return to London, or any port in

England, which is the extraordinary part of the case. It happened that the

Russian government would not suffer the cargo to be unloaded, and that*

after 40 running days were expired, the plaintiff" became at liberty to return

to England, and acquired an extraordinary freight. There is no covenant

to bring back the lead to London in case of a non-delivery at 5^. Petersburgh ;

though, I suppose, lead would be Worth much less at an out-port than in

London. 2700/. is to be paid on the ship's arrival at any port in England.

The object of the voyage was the retain cargo ; and the freight upon that,

at 11 guineas per ton, would have exceeded the dead freight. A cargo

homewards not being to be obtained, the defendants, I presume, were to

have their lead ; and the reason, I suppose, why the deed is so inaccurately

drawn was, that it was inferred that if there was no return cargo, the lead

would come back on the same terms as the return cargo. But that is incon-

sistent with the other clause, that on arrival at any port in England, the dead

freight was to be paid ; for, certainly, there was no obligation to bring back

the lead to ZoK</oM. This makes it a very extraordinary case. None of the

cases cited from Abbott or elsewhere apply, so as to afford a mle for the

present case : because it amounts to nothing more than supposing the captain

bound by his covenant to bring back the lead : it is nothing more than a

contract to bring back a certain quantity of goods, not according to a certain

freight or weight, but merely as a wagoner might agree to can-y goods from

London to Exeter, or elsewhere. Now, considering this as a mere contract

to bring certain goods to England, I see no reason why the captain may
not earn what else he can by taking goods on board for his own benefit.

In common cases, there usually is a covenant that the fi'eighter will supply a

certain quantity of homeward freight at the foreign port; and if he does not,

the ship-owner has his action on the covenant against him. But suppose,

instead of leaving the damages open, he stipulates, if I cannot provide a

cargo for you, I pay you so much ; would not the owner, in that case, have

a right to take goods on board for his own account ? His ship is at full

liberty to make any other profit ; and, in such a case, he doubtless would
insist on more or less liquidated damages, according as he foresaw what
would be his chance of getting freight at the place where he was going : he
would raise or lower his demand accordingly : and I see no reason, in such a

case, why the charterer should not pay the liquidated damages stipulated,

because
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1810. entitled lo retain, for his own use, the 2156/. iOs. Qd. received on

that account, and also to be paid his full dead freight with 10/.

I'ULLER pgj. cent, thereon, and -105/. as a gratification. *Thatsum was

Halliday accordingly paid to him : and the defendant, with the other un-

[*4i99 ] derwriters, having refused to pay any further per centage, ,this

action was proceeded in for the recovery of such further per

centage as will pay the plaintiffs a total loss on the sum insured,

being 190/. Is. 8d. or 38/. 4,d. per cent, on the defendant's sub-

scription of 500/. The question was, whether the plaintiffs,

under all the circumstances, were entitled to recover this further

sum? If they were, the verdict was to stand: if not, then it

was agreed that the money paid under the adjustment should be

because the ship-owner had made a profit by a cargo supplied by some other

person. I was at first much staggered by the case in the King's Bench (a),

which appeared very similar to this : but there the captain did not bring

home the lead, but, instead thereof, went to Stockkolm, and there sold the

lead, and got other goods, and brought them home. The plaintiffs, in that

case, called on the underwriters on a very singular insurance, not of ship,

freight, goods, or voyage, but the underwriters had agreed to pay a total lossi

in case the ship was not allowed to load a cargo at St. Petersburgh. That
was in effect an insurance of the voyage; and there the Pullers demanded a

sum of 2500/., thinking they were bound to pay that to the owner ; but the

Court held, the underwriters were not obliged to pay the whole, but the

whole minus the freight obtained by the captain at Stockholm. There is a

strong difference between the two cases ; there the lead was the property of

the Pullers, and was not brought back, but was sold at Stockholm, for any

thing that appears ; for the only means the captain had of obtaining any

freight at Stockholm might arise from the use he made of the lead at Stock-

holm y and, therefore, the King's Bench thought that the captain, who had

done all this for his own benefit, should not be entitled to that, leaving the

underwriters to pay the whole 2500/. But, in this case, on the best consider-

ation, we think the defendants are not entitled to deduct from the 2700/. the

profit the captain made. Something has been said, that if a full return cargo

had been put on board, the captain would have got more than he will now
get by the 2700/. with this freight. It is said by the plaintiff, pay me what

you would have paid if the whole return cargo had been put on board at St.

Petersburgh, and I will allow the return freight out of it. I do not know
how that is ; it is a matter of calculation ; but the plaintiff is entitled to

his 2700/.

Rule dischai^d.

(a) Pulltr V. Stanifortht 1 1 Eastt 2S2.

considered
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considered as having put an end to the action; and that a non- 1810.

suit was to be entered.

Puller, for the plaintiffs, said that two questions would arise :
*• ^^'\^^

1st, "Whether the adjustment of Ju7ie, 1809) by its terms, pre- Halliday.
eluded the plaintiffs from recovering the further per centage

mentioned in the agreement : 2dly, Whether, supposing that

adjustment not conclusive, the plaintiffs were not entitled to

recover from the underwriters the sum they have paid as dead

freight to Captain Bell, under the judgment of C. B. At the

time when the agreement was made, actions were pending in this

court against the underwriters to recover a total loss ; and an

action was pending in C. B. by Captain Bell against the plain-

tiffs upon the charter-party, to recover the dead freight on the

voyage to St. Petershurgh, without allowing the freight earned

by him on the voyage home. After the case of Puller v. Sta- [ 500 ]

niforth (a), upon a similar charter-party, it seemed to be of

consequence that the freight earned on the voyage liome would

be allowed in reduction of the dead freight on the voyage out

;

and the agreement was entered into with a view to that expected

consequence. [Lord FMenborough C. J. Whether the adjudi-

cation of the Court of C. P. in the case of Bell v. Puller were

right or wrong, does not appear to us to signify upon the con-

struction of the agreement between these jnirties, if that legal

adjudication have enlarged the plaintiff's claim to indemnify from

the underwriters ; we will, therefore, hear the other side.]

Scarlett, contra, contended that the same question was open

upon the policy on which the action was brought, as if no ad-

justment or agreement had taken place: the questions, therefore,

were, 1st, What were the rights of the parties when the adjust-

ment took place? and, 2dly, What effect the adjustment had

upon these rights ? The judgment of C. B. in the case o^ Bell

V. Puller, is not binding as between these parties. [_Bayley J.

We must take it now that the plaintiffs were compelled, under

that adjudication, to make the full payment for the dead freight.]

That was not an event insured against ; and an assured may sus-

tain a loss by such an event, which he is not entitled to recover

against the underwriters. The decision of that Court, too, is

rather at variance with the judgment of this Court, in Puller w

{a).\i East, 'i^'i.

Stanijortfi.
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Puller
against

1810. Staniforth, [Lord Ellenborough C. J. We there considered that

Messrs. Pullers had adopted the agency of the captain, iu pro-

ceeding with * the outward cargo from St. Peteishirgh to Stock-

Hallid'ay. ^^^"^j ^iid disposing of it there, and bringing home a return

[*501 ] cargo from thence, on which freight was earned.] It is still

open to contend that Messrs. Pullers^ the freighters, are entitled

to stand in the place of the owner all through the voyage;

which is a view of the case that does not appear to have been

sufficiently pressed on the Court of C. B.; for they hired the

ship on the voyage to St. Petershurgh and back ; the captain,

therefore, was to be considered as their agent during the voyage

out and home. [Lord Ellenhmough C. J. The difficulty lies

in finding any general terms of hiring in the charter-party: it

rather seems to be a special hiring of the ship to carry out a

certain cargo to St. Petershurgh^ and to receive a certain other

return cargo there from the freighter's agents, with liberty to the

captain to return home after waiting a certain time there, with-

out the outward cargo being unloaded there, and the return

cargo loaded on board.] The argument for a general hiring

upon the voyage out and home arises from the generalview of the

charter-party, which is to put the charterers in the place of the

owner during the whole time the ship is out upon the voyage:

the particular terms and conditions merely regulate the manner

in which the voyage is to be conducted : and admitting that the

captain is not bound to do more than the particular acts cove-

nanted for; yet, if h6 do more, it must be taken to be for the

benefit of the substituted owners contracting with him. [Lord

Ellenborough C. J. As the ship is only let for a particular

purpose, we cannot extend the letting beyond the terms of the

contract. If there had been a general hiring, it would have been

diiFerent. Would a freighter hiring a ship for a particular voy-

[ 502 ] age, be liable for the act of the captain going upon a voyage en-

tirely different ?] Then, 2dly, the intention of the parties, in

coming to the agreement stated, was to put an end to the action,

and then the question is the same as if the plaintiff had sued

upon the agreement. The underwriters defend themselves upon

the ground that, by the terms of that agreement, they are only

. liable for a certain sum, which has been paid to the plaintiffs:

• and they only agi'ee to pay a certain further per centage in case

the plaintiffs should not be able to obtain so large an allowance

as
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as 2156/. 105. 9d. in respect of the homeward freight bi/ reason 1810.

of ariy demurrages or expences being allowed against the said

freight. That was a good consideration for putting an end to "ullek

the action ; and if this action had been brought upon the agree- Halliday
ment, as in effect it must be considered to be, the plaintiffs

must have declared, that in consideration that they would put an

end to the action on the policy, and would receive Q\l. \9s. 8d.

the defendant promised to pay that sum and such further sum as

should be allowed for demurrage or expences allowed against

the freight paid by Thorntons and Bayley. And the contract

having been made with full knowledge ofthe facts, but upon a '

misapprehension of the law, the parties would still be bound
by it, according to Bilbie v. Lamiley (a).

Lord Ellenborough C. J. Both parties expected that a

certain sum would have been allowed to the plaintiffs for the

freight earned on the voyage homewards, but they contemplated

that certain allowances for demurrage and other expences might

be set off against that freight; and they agreed that if any thing

were deducted on these accounts, the plaintiffs' loss should be

balanced by a further payment by the underwriters. It turns [ 503 ]

out that both parties were in this respect deceived : then are

they not both remitted to their original rights? It appears that

the assured were originally entitled to recover from the under-

writers a total loss ; and it was contemplated at one period that

the assured were to receive 2156/. 105. 9^. minus certain allow-

ances, as a probable diminution of that loss : they thereupon

entered into the agreement stated, whereby in proportion as the

allowances for demurrage and other expences might lessen the

sum of 2156/. 105. 9^. expected to be received by them, the un-

derwriters agreed to pay them a further per centage, beyond the

sum of 61/. 195. 8f/. per cent, which they were presently to re-

ceive. But it turns out that instead of their loss amounting only

to 6l/. 195. 8d. per cent, it is now increased to a much higher

amount, in consequence of the adjudication of the Court of

C. B. in the action against them by Captain Bell, in which they

were found not to be entitled to receive any part of the 2156/.

105. 9^. for the home freight. The loss of the plaintiffs there-

fore upon the policy is now enhanced by the whole amount of

(fl) 2 Eash 469. and vide Stevens v.Li/nch, 12 East, 38.

that
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1810. that sum, and therefore they are entitled to recover it from the

underwriters. By the charter-party there was nothing which
I'ULLER ^^g ^^ ^j^g plaintiffs the dominion of the ship for the whole
against or 1

^

Halliday. voyage out and home, but she was let to them for special pur-

poses only. If there had been a general hiring, they might

have been entitled to the home freight. In the former case of

Puller V. Staniforth we considered that the acts of the captain,

in carrying the outward cargo to Stockholm and disposing of it

there, and earning a freight homewards, were done by him for

the benefit of the plaintiffs, the freighters, and were adopted by

them ; and it was not suggested to us that their adoption of the

[ 504 ] master's acts was disputed ; and then the consequence we drew

from such adoption followed of course: but in the case decided

in the Court of C. P., a question was raised, whether the Pul-

lers were entitled to any freight earned by the ship beyond the

particular purposes for which she was chartered by them : and

it has been decided that they were not. Here then the plaintiffs

have in the event sustained a total loss, and are therefore entitled

«• to recover the whole from the underwriters upon this policy.

Grose J. declared himself of the same opinion.

Le Blanc J. The first question arises upon the interest of

the plaintiffs; it is not an insurance on freight to be earnet!

generally by the ship, but upon the particular adventure for

which she was chartered. It was a particular and special in-

terest in the freight under the terms of the charter-party, and

not a general interest in any freight which should be earned by

the ship. And this differs it from the former case of Prdler v.

Staniforth before this Court, where the captain had not refused

to take in a hon)eward cargo on account of the freighters, when
he found he could not unload the outward cargo at St. Peters-

burgh, but had proceeded with the outward cargo to another

part, and there disposed of it, and taken in another cargo in

lieu of it, which he brought home. The Court there considered

him as having acted for the best in pursuance of the original

adventure under the circumstances which had occurred, and that

his acts were recognized by the Pullers. But here the master,

not having been allowed to unload the outward cargo, and hav-

ing remained for the stipulated time at St. Petershurgh, took

in a homewavd cargo which was stowed upon the other, and

[ 505 ] brought it home, upon his own account and risk : and in an

action
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action brought by him in the Court of C P. against the pre-

sent plaintiffs, that Court held that he was entitled to the freight

which the ship had earned on the homeward cargo. Then

while that action was depending, these parties came to an adjust-

ment and agreement in the terms stated : and that brings it to

the question upon the terms of that agreement ; which did not

put an end to the action upon the policy, but went upon the

grounds that there was a clear payment of 6lZ. 19^. 8c?. per

cent, due to the plaintiffs, and that the underwriters would make

good the remainder if that sum should fall short of what the

plaintiffs were entitled to recover from them after the judgment

of the Court of C. P. in the action against them by the mas-

ter should be known. Then that question having been decided

against the present plaintiffs, their loss upon the policy is en-

hanced by so much the more, and there is nothing in the terms

of the agreement between these parties that stands in the way

of their recovering the amount of such further loss.

Bayley J. The object of the insurance in question was

to reimburse the plaintiffs all the loss which they should sustain,

in case Captain Bell should not be allowed by the Russian

government to unload the outward cargo ; and upon the action

brought against them by the master it turns out in the event

that they have been compelled by thejudgment of the Court of

C. P. to pay the master the whole amount of the dead freight,

and the other sums stipulated for by the charter-party, amount-

ing altogether to 3075/., and that they are not entitled to any

allowance for the freight earned on the homeward cargo. And
I cannot say that the plaintiffs, who have had money recovered

against them by the judgment of a court of law, except in a

case of fraud, have paid it wrongfully. If there were any

doubt as to the propriety of that judgment, I should still con-

ceive that the plaintiffs, who have been thus compelled to pay it,

would be entitled to recover it from the underwriters under this

agreement : but I think that the judgment of the Court of C
P. is right. In the case of Puller v. Staniforth it does not

appear but that the very circumstance of the captain's dispos-

ing of the outward cargo at Stockhohn enabled him to bring

home the other cargo from thence. Though if upon consider-

ation it had appeared to me that our opinion had been wrong, I

should have had no difficulty in saying so. Here, however, the

captaiiVj

1810.

Puller
against

Halliday.

C 506 ]
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1810. captain, after having waited at Si. Petersburgh the stipulated

time, without being permitted to unload his outward cargo,
ruLLEE might think, that while he performed his contract with the

Halliday. ^^6%^ters faithfully, by bringing home the outward cargo upon
dead freight, there was no reason why he should not make any

additional profit upon the homeward voyage consistently with

his engagement with the freighters : and the plaintiffs having

been compelled to pay him the whole of the dead freight under

the Judgment of the Court of C. P., I think they are entitled

to recover it from the underwriters.

Postea to the plaintiffs*

C 507 ]

Jm^29th
Shee against Clarkson and Others..

THie broker nPHE plaintiff, an underwriter, brought assumpsit against

policy, being the defendants, policy brokers, to recover a balance of

the common 541/. 105. Qd. due to him for premiums of insurance on divers

a^ured an/of P^^^^^i^s subscribed by him. The defendants pleaded the general

the under- issue, gave notice of set-ofF, and paid into Court 335/. 105.6*?.;

writer, while and at the trial in London before Lord Ellenboroush C. J. a
the premium ,. , ^ , i • -rn n , ^, i-
remainsio verdict was taken tor the plamtiir tor 205/. 19^. oa., subject to

his hands for the opinion of the Court on the following case :

andthepolicv The plaintiff in 1808 had subscribed policies of insurance

for the other ; which the defendants had effected as brokers, the premiums
and having ^p^^^ which amounted to 559/. 105. Od., and had also settled
received no-

tice of events and signed upon policies subscribed by him for them adjust-

which entitled ments for returns of premiums amounting to 18/. leaving a

?rrt^iSJof
'° balance due to the plaintiff of 541/. 105. Od.; for which this

premium action was brought. The defendants insist that they are entitled

bro^'^ht b*^'^
to deduct or retain out of that sum, the sum of 205/. 19s. 6d.,

the underwri- being the amount of deductions for short interests and stipu-

ter to recover lated returns of premiums for convoy upon the same policies,

um •
is autho^ ^^^ the premiums on which this action was brought, and which

rized to policies had always remained in the defendants' hands, and had
deduct such

j^^^ been handed over to their principals. There was no evi-

only to pay dence that the defendants had received the premiums from their

over thedif- principals, nor was there any evidence that the defendants had
ferencetothe ^ ^

•'

credited
underwriter.

cretuieu
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-credited their principals with returns of premium for convoy 1810.

and short interest claimed by them. The plaintiiF has allowed '

the defendants in account all the returns on policies upon ships
^hee

*and goods in which they were personally interested, and also all Clj^kson.
the returns on policies which have been adjusted; and the set- r*508 ]

off or deduction claimed of 205/. 195. 6d, in dispute, arises

upon policies subscribed by the plaintiff, which the defendants i

have effected as brokers for others. The defendants did not act

under any del credere agency or commission. The events en-

titling to the returns claimed had happened before the com-

mencement of the present action; but it was not admitted by

the plaintiff that the defendants were thereby entitled to deduct

or set off the returns claimed, that being the question for the

opinion of the Court. The plaintiff insisted that, upon the

events happening, the principals, and not the brokers, were en-

titled to the returns claimed, unless such returns were adjusted

by the underwriters with the brokers : and the defendants insist-

ed that, upon the events happening, without any adjustment, or

del credere commission, they as brokers were entitled to the re-

turns, as abatements out of the premiums. The question was,

whether the defendants were entitled to deduct or set off the

sum of 205/. 195. 6d.? If not, the verdict was to stand for

that amount : if they were so entitled, a verdict was to be en-

tered for the defendants.

Richardson, for the plaintiff, insisted that the defendants were

not entitled to deduct the sum in dispute. The assured and the

underwriters are the real contracting parties, who contract

through the medium of the broker. The premium is payable

by the assured instanter, immediately before the policy is signed,

as it is expressed to be in the policy itself; though in practice

the money does not pass immediately, but an account is carried

on through the broker ; who, however, as between the assured

and underwriter, is considered as having received the premium [ 509 ]

at the time when the policy is executed for the benefit of the

underwriter ; and the underwriter, who admits by the policy that

he had received it, could not maintain an action for it against

the assured. {The Court here interposed, and suggested that

the case might be more perfectly stated by finding the fact,

upon which the merits of the case turned, whether or not the

broker continued an agent of the assured for the purpose of

adjusting
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1810. adjusting and receiving returns of premjum : and after some

hesitation that fact was admitted.] But he contended that the
oHEE broker could not adjust returns of premium for the assured,

CLiLRKSoN ^"^'^^"^ ^^^ consent ofthe underwriter, so as to bind him against

his consent. [Lord Ellenborough C. J. No doubt the under-

writer may at any time determine the agency of the broker, as

far as regards himself: and if the underwriter had put an end to

the broker's agency for him after the premiums credited to him,

and before the events happened on which the returns of pre-

mium were to be made, there might be some question ; but

while the agency on both sides subsists in the usual manner,

and after the events have happened which entitle the assured to

the returns, how can the underwriter recover the premiums

against the broker, without allowing the returns ?] There is no

difference in principle between the agency of the broker for

• settling losseSf and his agency for adjusting and receiving returns

ofpremiums; and in Wilson and Others, assigns of Fletcher

V. Creighton and Another (a), it was held that the defendants,

factors, had no right to set off losses on policies underwritten by

the bankrupt for their correspondents, though happening before

' [ 510 ] the bankruptcy, against an action for premiums debited to the

defendants by the bankrupt upon insurances on behalf of those

correspondents; the assured themselves only being entitled to

sue for such losses. And Grove v. Dubois, where the broker

was held entitled to set off under the general issue such losses,

turned expressly upon the fact of his having a commission del

credere from his principal, the assured ; which fact is negatived

,
in this case. [Lord Ellenborough C. J. The amount of the

premiums, depending often upon contingencies, are to be liqui-

dated in the events; and till those events are determined, the

broker is the mutual agent for the one to pay, and for the other

to receive : and if the agency be not put an end to by either

party before the event, that ascertains what the true amount of

the premium is for which the underwriter ought to have been

credited. There is no question between these parties about

losses. Bayley J. Suppose it turned out, after a policy made
as interest should appear on goods expected to be shipped, that

there was no interest; could the underwriter, afler that was

(a) Tr. 22 (?. 3. B. R. cited in Grove and Another, Assignees of Listard,

V. Dubois, 1 Term Rep. 113. and in 1 Marshall on Inst. 204.

known,
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known, recover the premium from the broker, leaving it to be 1810.

sued for and recovered back by the assured ?] If there were no
fraud, it should seem that such an action would lie by the under- Shek
writer against the broker. [Ld. Ellenhorough C. J. Suppose ^ ^gamtt

a case where no broker intervened, and the underwriter, after the

event, sued the assured for the full premium, he could only re-

cover, subject to the deduction for return of premium.] That
would be a different kind of dealing; for as between those par-

ties it is always understood to be a ready-money dealing : the

underwriter admits by the policy, that he has received the money
from the assured. But that is not the case with the broker

;

and though he may be the agent of the assured for the purpose

ofpaying the premiums, and making adjustments for and receiv- [All]
ing returns of premiums; yet he is not the agent of the under-

writer for the purpose of making such adjustments ; for the

underwriter always makes his own adjustments with the broker.

The premium is money which the broker has received for the

use of the underwriter, and it can be no answer for the broker

in a court of law, that the underwriter owes his principal

another sum. A debt must always be proved and averred in the

name of the principal, and not of the agent ; and it is only in

the case of the principal residing abroad that a remedy is pro-

vided by the stat. 49 G. 3. c. 121.5. 16., which enables the

agent to prove the loss : but this is an attempt to do the same
thing in effect for a principal at home.

Marryat, contra, after observing that the distinction between

the case of loss, and that of a return of premium, was that in

the case of a loss the claim originated to the assured himself

and not to the broker, was stopped by the Court.

Lord EllenBOROUGH C. J. That makes all the difference.

The whole premiums sued for might have been stopped by the

underwriter in the hands of the broker, and while -the events on

which the returns of premium depended were yet undecided,

his agency on the part of the underwriter might have been de-

termined, and he might have been ordered to pay over the

money. But the broker is the common agent of both the as-

sured and the underwriter ; and the underwriter knows that the

broker is the trustee for the assured as long as the policy re-

mains in his hands, to adjust and receive returns of premium f 512 ]

for him when the events have happened on which they are to be

made.



512 CASES IN TRINITY TERM

.1810. made. Here then the brokers, having notice that the event—^ had happened which entitled the assured to such returns before
OHEB they had paid over the entire premiums to the underwriter,

Clarkson ^^^® entitled to deduct so much from the gross anwunt of

those premiums.

Grose J. was of the same opinion.

Le Blanc J. The difference lies between that which is due

to the assured for losses, and what is due for returns of pre-

mium. Suppose a premium of 10 guineas per cent, is to be

reduced to 5, if the ship sail with convoy; and before the

money is paid over to the underwriter the event is known to

have happened which reduces the premium to 5 guineas ; what

is the sum which the underwriter is entitled to receive ? Clearly

no more than 5. Then he can recover no more from the broker,

who is the common agent of the two.

Bayley J. The underwriter suffers the full premium to

remain in the hands of the broker, who is the agent also of the

assured ; and in the mean time the event happens which reduces

the underwriter's claim, in respect of the premium, to a less sum
than it was at first: it is then the justice of the case, and the

law of the case also, that the broker should pay over to him

only so much as remains due at the time. The broker is the

agent for the assured, who has a right to give him notice not

to pay over to the underwriter more than is due.

Postea to the defendants.

m

11513 3

MondaJ/i

July 2d.

A tenant hav-

ing aereed

With nis land

lady that if

she would

Griffith against Young.

nnHE defendant occupied a house as tenant to the plaintiff

-*- under lease, and being desirous of assigning over the pre-

mises to one Pugh, which he could not do without the leave of

the plaintiff, he applied to her for that purpose ; and it was
accept ano- . , r . . , ,

• . .

ther for her tenant in his place, (he being restrained from assigning the lease without her

consent,) he would pay her 40/. out of lOO/. which he was to receive for the good-will, if

her consent were obtained; and having received the loo/, from the new tenant, who was

cognisant of this agreement; is liable to the landlady in an action for money had and re-

ceded for her use ; the consideration being executed, and therefore the case being taken out

ofthe statute of frauds, as a contract for an interest in land.

finally
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finally agreed between the parties that in consideration that the

plaintiff would accept Pugh as her tenant at a certain rent, he

should pay 100^. for the good-will, out of which the defendant

was to pay the plaintiff 40^. for her consent. Pugh, who was

cognizant of this agreement, afterwards paid the 100^. to the

defendant, who then promised that Mrs. Griffith should have

her 40/., and that she might send for it, and receive it : but

when applied to afterwards on her behalf, the defendant refused

to pay it over ; and said that there was no written agreement,

and that words were but wind. At the trial before Ld. Ellen"

horoagh C. J. at Westminster, the plaintiflP, having failed upon
a special count in assumpsit upon the agreement, resorted to

the general count for money had and received ; but was non-

suited upon an objection taken, that this was an agreement

for an interest in land, and therefore ought to have been in

writing by the 4th section of the statute of frauds {a).

Garrmo and Cowyn, in moving to set aside the nonsuit on a

former day in this term, contended that money paid for good-

naill was not for an interest in land, but collateral to it : but

that at any rate if one agree to receive money for the use of

another, which the defendant must be taken to have done in

this case, (and Pugh who paid the money and was cognizant of

the agreement said at the trial that he would not have paid the

100/. to the defendant if the latter had not promised to pay the

40/. to Mrs. Griffith ;) it matters not on what account it is

received, but it is recoverable as money had and received for

the use of that person.

Parh now shewed cause against the rule for setting aside the

nonsuit ; and admitting that the 40/. was received by the defend-

ant to the plaintiff's use, insisted that it was still received on

account of an interest in the land, which was to be made over

by the plaintiff to Pugh, the payer. The consideration was the

plaintiff" 's accepting Pugh as her tenant, which is giving him an

interest in the land, under whatever name it may be called : and

he referred to a case of ^mith v. , before Rooke J. on the

northern circuit, where an agreement to let in an under-tenant

for a certain sum which was to be paid was held to be within

the statute. [Lord Ellenborough C. J. I have no doubt that

1810.

Griffith
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Young,
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(,a) 29 Car. «. c. 3.
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it would be within the statute if the contract were executory

;

but when the cotitract is executed, and money has been actually

paid by the succeeding tenant to the defendant in trust to be

paid over by him to the plaintiff, shall he now gainsay that he

received it for her use. L.e Blanc J. The consideration is

past : Pugh is in possession, and has paid this money to the

defendant for the very purpose of his paying it over to the plain-

tiff : it is clearly therefore money received for her use.] Not so,

where the consideration is illegal and void by the statute.

Lord Ellenborougu C. J. If one agree to receive money
for the use of another upon consideration executed, however

frivolous or void the consideration might have been in respect

of the person paying the money, if indeed it were not absolutely

immoral or illegal, the person so receiving it cannot be permit-

ted to gainsay his having received it for the use of that other.

I was misled at the trial by having my attention called to the

statute of frauds, when in truth the question was wholly colla-

teral to it.

Le Blanc J. It would have been a different question if

Pugh had not paid the money to the defendant, and the action
" had been brought against him.

Grose and Bayley, Justices,

Rule absolute.

according

;

Tuesday^

July 3d.

Under a de-

vise to one
and her heirs

(she having

two children

before, and a
third bom
after making
the will)

during their

Doe, on the Demise of Sam. Cotton, against

Stenlake.^

THIS was an ejectment for land called Moorhcad Meadcytsc,

in Devonshire, which was brought on two demises of

Samuel Cotton ; one laid on the 1 8th of Maij 1 807, the other

on the 29th of September 1 809. At the trial at Exeter before

Chambre J. a verdict was found for the plaintiff, subject to the

opinion of this Court on the following case :

Edward Bowden was seised in fee of the premises in question.

lives s held . .

that tiiese latter words were repugnant to the others, and that she took an estate of inherit-

ance.
and
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and had a son Edward, and a daughter Pkillis, who in 1765

was married to James Cotton^ and had by him three children,

Samuel the lessor of the plaintiiF, and two daughters. Samuel

and Edicle, the eldest daughter, were born before the making

of the will after mentioned, and * one daughter was born after.

Bowden, the elder, by his will dated 27th of Fehruary 1773,

duly executed and attested, devised (inter alia) as follows :

—

" Also I give unto my daughter Phillis Cotton and her heirs

" Moorhead Meadow during their lives :" and on the 17th of

October died seised of the premises; leaving Phillis Cotton

and his son Edward Bowden surviving him. James Cotton in

right of his wife immediately entered on Moorhead Meadow
and occupied it; and after the death of Phillis on the 31st of

October 1784 still continued to occupy it, without interruption,

till 1789, when it was claimed by Edward Bowden, the son of

the testator ; to whom, after ejectments were delivered and

some law proceedings had, James Cotton gave up the posses-

sion on the 12th of February/ 1790. James Cotton died on the

l7th of Mai/ 1807> leaving Samuel, the lessor of the plaintiff,

his eldest son and heir at law, and heir at law to Phillis Cotton.

The defendant is in possession under the devisees of Edward
Bowden the younger. If the plaintiff were entitled to recover,

the verdict was to stand : if not, a nonsuit was to be entered.

Dampier for the plaintiff having stated the question to be

what estate Phillis Cotton took under the devise to her a7id her

heirs, during their lives ; Lord Ellenborough C. J. asked the

defendant's counsel, what objection there could be to rejecting

the latter words, during their lives, which were repugnant to

the devise to the daughter and her heirs ?

Burrough answered that Phillis Cotton, at the time when the

will was made, had two children living; and that if by the

word heirs the testator meant children, which seemed probable,

the whole would be reconciled, and the mother and her two

elder children would then take joint estates for their lives.

[Grose J. observed that according to that construction the

youngest daughter born after the making of the will, though be-

fore the testator's death, would take nothing.] Burrough said

that he must so contend ; but that the difficulty of doing so was

less than that of rejecting words sensible in themselves, and not

repugnant to the devise to her heirs in the sense he used them,

E e 2 as
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1810. as synonymous to children. In Doe v. Laming [a] it was con-

sidered not to be of absolute necessity that the word heirs must
\jOE

\ie Si word of limitation ; but that it miglit be used as a word of
Lessee or °

Cotton purchase.

against Lord Ellenborough C. J. As the defendant's interpre-

Stenlake. tation of the will would exclude the after-born child from taking,

that alone is a sufficient reason against it. If the word heirs is

to be understood either as heirs generally or as heirs of the hody^

the lessor of the plaintiff is entitled : and he is not barred from
' maintaining this ejectment by lapse of time ; for his father's

possession was not adverse to him ; and that continued down to

the r2th oi February 1790 ; and this ejectment must have been

commenced before the expiration of 20 years from thence. The
words during their lives, after the devise to the daughter and

her heirs, is merely the expression of a man ignorant of the

manner of describing how the parties whom he meant to benefit

would enjoy the property; for whatever estate of inheritance

the heirs of his daughter might take, they could in fact only

enjoy the benefit of it for their lives.

Fer Curiam, Postea to the Plaintiff.

{a) 2 Burr. 1100.

[ 518 ]

Tuesday,

July 3d.

Blackett and Another against Smith, Treasurer of

the West India Dock Company.

The owner npHE plaintiffs declared in assumpsit, and stated that they

ward bound were possessed of a ship lately arrived in the river Thames

ship entering

the ffest India Docks in so leaky a condition as to require immediate unloading and assist-

ance, without waiting her turn to be quayed and unloaded in rotation in tlie import dock,

in the manner required by the saG. 3. c. 69. is bound to bear the extra expences of labour-

ers for pumping the ship after the crew were discharged, and for delivering the cargo into

lighters in the outward dock or basin ; also for coopering previous to such delivery into

lighters, and for the hire of such lighters ; the company having afterwards unladen the

cargo out of such lighters upon the quays in the import dock, and performed the requisite

cooperage, &c. upon such unlading, in the same rryinner as they would have done if the

cargo had been delivered out of the ship itself in its proper time and place.

from
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from the Wesi Indies, with a cargo of Wesi India produce; and 1810.

in consideration that they had caused her to enter the docks of

the Wesi India Dock Company, erected pursuant to the stat. 1>lackett

39 Geo. 3. c. 69., of the completion whereof due notice had ^!th
been given, and also in consideration that the plaintiffs would

pay to the company the rate or duty of 6s. 8d. per ton of the

ship's burthen pursuant to the statute, the company promised

that they would use due care and diligence about, and bear all

charges of, the navigating, mooring, unmooring, removing, and

management of the ship, from her arrival into the entrance

of the docks at Blackwall, until she should be unloaded and

moored in a certain dock of the company appropriated to

light ships, and also in and about and of the unloading of her

cargo within the docks, and the landing waiters' fees on account

thereof, and also in and about and of the cooperage and hoops

and nails, which the cargo might require in the course of such

unloading thereof That the plaintiffs paid the duty of 6s. 3d.

per ton, amounting to 101/. 7^. Id. That when the ship entered

the docks she was leaky, and it was necessaryfor the preserva-

tion of the cargo that it should he unloaded, and the pumps kept

at work ; whereof the company had notice. Yet the company
refused to unload the cargo, or to cause the pumps to be work- [5191
ed ; by reason whereof the water flowed into the ship ; and the

plaintiffs for the preservation of the cargo were put to the ex-

pence of 169/. Os. Qd. in pumping the ship and unloading the

ca?go, and in coopering and providing hoops and nails in the

course of such unloading thereof There was a second count

for not lightning the ship ; and the 3d and 4th were founded on

promises to bear all the charges of the navigating, &c. ; omitting

the usinjj due care and dili<jence. There were also the common
money-counts. The defendant pleaded non assumpsit: and at

the trial of the cause before Lord ILllenhorough C. J. in Mid-
dlesex, a verdict was found for the plaintiff for 169/. O5. 6(/.,

subject to the opinion of this Court upon the following case

:

Previous to July 1 809, the West India Docks were completed

in pursuance of the acts 39 Geo. 3. c. 69., and 42 G. 3. c. 113.,

and notice thereof was given as required by the latter of those

acts. The defendant is the treasurer of the company. The
ship, the City of Edinburgh, of which the plaintiffs are owners,

arrived off Blackwall in the river Thames from the West Indies,

with
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with a cargo of West India produce on board, on the 18th of

June 1809, and having applied to be admitted into the West

India Docks, the printed regulations of June 1809} signed by

the secretary of the Dock Company, were delivered to the cap-

tain. (A copy of these printed regulations formed a part of the

case, but nothing particular turned on them.) The ship entered

the basin at the BlacJcwall end of the West India Dock? on the

19th o^July 1809, with her captain, officers, and crew on board,

and they were at liberty to remain on board so long as she re-

mained either in the basin or in the outward dock. The whole

of the cargo was duly entered at the custom-house, and the cer-

tificate thereof received at the dock offices on the 2d of August

1809, previous to which time no part of her cargo could be

landed. The ship was so leaky when she entered the basin that

it was necessary for the preservation of the cargo to keep the

pumps at work, and for that purpose either to retain the crew

on board, or to hire labourers to work the pumps. The quays

and wharfs in the import dock are those assigned by the directors

of the company for the discharging and landing of goods ; and

which import dock is inclosed within walls, as required by the

act. The captain declined signing the printed declaration re-

quired by the company from the captains of ships to be unloaded

in the import dock; which is in this form, and directed to the

proper officer

;

Sir, 18

The ship whereof I am master is

sufficiently tight, so as not to require pumping during the hours

of intermission from business, viz., between 4 o'clock oji Satur-

day afternoon and 8 o^clock on Monday morning. I request you

to give an order to the dock master, Blachwall end, to take the

ship into the import dock ; holding myself responsible to the

West India Dock Company for any injury that may arise there-

from."

After the entrance of the ship into the basin at Blackwall,

notice was given to the company that she was leaky. And she

was in fact so leaky both previous and subsequent to her enter-

ing, the basin, as to render it necessary to keep the pumps at

work for the preservation of the cargo; and on that account it

became requisite to unload the cargo into lighters, to be sent

intothe import dock, and there landed on the quays appropriated

to



IN THE Fiftieth Year of GEORGE III. •JSO

to the unloading of such goods. From the number of ships

passing* through the basin into the import dock after the ship

entered the basin, it became inconvenient and unsafe for her to

remain in the basin, and she was therefore on the 31st oi July

removed into the outward dock by the directions of the compa-

ny's officers, where her officers and crew were at liberty to re-

main on board her the same as in the basin, and where her cargo

could with more safety and convenience, and with equal despatch,

b(? unloaded into lighters. On the 27th oijuly 1809 the Plain-

tiffs sent the following letter to the Company : " Gentlemen,

London, 27th July 1809.—As owners of the ship the City of
Edinboro^ we beg leave to request you will order your dock

officers to furnish to-mt)ri'ow morning lighters and proper assist-

ants to discharge her cargo, which is now in the basin of the

company's docks at Blacktvall, or so much as may be considered

necessary; but in case your officers continue to decline, or re-

fuse or neglect to provide such craft or assistance after this no-

tice, we shall hire them ourselves, and charge the expence at-

tending the same to the company, as we conceive they are obliged

under the 137th section of 39 Geo. 3. c. 69., to unload and dis-

charge the cargo of this ship, in consideration of the duty qf

6s. 8d. per ton, which is imposed upon her burthen by that

section of the statute." Signed, &c. The dock company re-

fused to comply with the request contained in the above letter.

The plaintiffs on the 29th of July hired lighters to unload the

cargo, and the whole of it was unloaded into lighters, and sent

into the import dock, and there unloaded by the dock company

upon the proper quays, after the entry of the cargo at the cus-

tom-house. On the 5th of August it was the turn of this ship

to be quayed in rotation, but the dock company began to unload

the lighters containing the cargo on the 1th of August, and the

cargo was completely unloaded on the 12Ji. The expences of

unloading the cargo into lighters were }>aid by the plaintiffs, as

follow

:

J. M. for coopering

J. S. for delivering theo
discharged

J. D. for lighterage

cargo. the crew havinj; been

£. s. d.

21 5 6

26 10

51 5

99 6

1810.
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In addition to the above expences, the plaintiffs paid for the

hire of labourers to pump the ship, after she entered the basin,

and before the completion of her unloading, 70Z. Previous to

her entering the basin the pumps had been worked by the crew >

but after their departure, viz. on the 19th oi July 1809, it be-

came necessary to employ labourers to perform that service.

Of each of the said sums of 99^. 05. Qd. and 70/. a part was

incurred before the time when the ship's turn to be quayed in

rotation arrived, the amount of which, if material, it was agreed

should be settled out of court. The whole cargo was landed

by the servants of the dock company from the lighters upon the

same quay, and placed in the same warehouses, as it would have

been if the ship had discharged her cargo alongside the quay in

the usual course. The cooperage required to be performed to

the cargo upon the landing thereof from the lighters, and upon

the same being deposited in the company's warehouses, was

performed by the company. The duty of Qs. 8d. per ton upon

the burthen of the ship, imposed by stat. 39 G. 3. c. 69. s. 157.

was duly paid by the plaintiffs on the 5th of September 1809,

and amounted to 101/. 7s. Id. The plaintiffs gave due notice

of the action. The question was. Whether the plaintiffs were

entitled to recover the sums of 99Z. Os. Qd. and 70/., or either

of them, or any part thereof? If they were, then the verdict

was to stand for such sum as the Court should direct : if they

were not entitled to recover any part of their demand, then a

verdict was to be entered for the defendant.

Harrison for the plaintiffs, when this case was called on,

was asked by Lord Ellenhorough C. J., whether he meant to

contend that a ship coming into the docks in the leaky condition

of this ship, so as to require all these extraordinary precautions,

was to be nursed and comforted by the dock company, as if the

docks were to be considered as an hospital for infirm ships ? To
which he answered, that if she had not been compelled to go

into the West India Docks, she might have gone to other places

in the river where she could have procured the assistance she

was in want of, without paying the dock rates. If it had not

been considered that the company were at all events bound to

bear all the charges of unloading her, application might in the

^rst instance have been made to three commissioners of the

, customs,
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customs (a), for licence to permit the cargo to be landed at

some other legal quay. But, whatever the inconvenience or

extra expence to the company may be from the unloading of

ships which arrive in a leaky condition, it is an inconvenience

and an expence which arise from the monopoly of the company,

and they are bound, therefore, to provide the means ofobviating

or bearing it; and, till lately, they have done so. In considera-

tion of the rate of 6s. 8d., the company engage to pay (b) " all

*' charges and expences of the navigating, mooring, unmooring,

" removing, and management of the ship, from her arrival at the

** entrance into the docks at BlacJcwall, until such ship shall be

^' unloaded and moored in the dock for light ships, and also of
*' the unloadi7ig or unshipping of her cargo within the said

*' docks, &c., and the cooperage, hoops, and nails, which such
*' cargo may require in the course of such unlading thereof,"

&c. [Lord Ellenbm-ough C. J. Is it not an implied condition

that the ship shall be in a navigable, moorable, and removeable

condition when she comes into the docks : otherwise, the extent

of loss may be incalculable which the company might incur in

providing extraordinary means of performing those services for

ships which were in such a crazy state as not to be capable of

being navigated, moored, removed, and unloaded in the ordi-

nary course.] The condition of the ship may be such as to re-

quire these services to be performed immediately on her entrance

into the docks, without any default of the merchant or owner

;

and great loss may be incurred if she be obliged to wait for a

certain turn before the company are bound to unload her. [It

was observed by the counsel for the company, that the necessity

of ships being unloaded in rotation (c), and of their being un-

loaded upon the quays in the import dock {d), was imposed by

the acts of parliament; which, for purposes of revenue as well

as for the general protection of the whole mass of property

landed within the docks, required the exclusion of all persons

except during the appointed hours of business, when the reve-

nue officers were to give their attendance.]

Lord Ellenborough C. J. The law requires ships of

this description to go into the docks: and, if they be in such a

{a) Vide stat. 39 G. %. c 69. j. 89.

{b) Sect. 1S7. (c) Vide 42 G. 3. c. 113. s. 17.

(d) Vide 42 C 3,<r. 113. S.3, 4, $. 7, 8, 9, 10; U.

state

1810.
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state when they arrive there, that thej^ cannot wait for their pros-

per turn to unload, they must discharge their cargo at once

;

and, if any inconvenience or loss ensue to the owners from not

being able to do this in the manner prescribed by the acts, it

must be atti'ibuted partly to the regulations of the acts, and partly

to the leaky condition ofthe ship itself. It is a grievance, how-

ever, which the acts throw upon the owners, and not upon the

company. It must not be forgotten, however, that there are

some inconveniences on the other side to be guarded against

;

for, if a ship just able to swim into the docks were to be provided

for immediately by the company, with all the accommodation

and convenience which her situation might require, the company

would not carry on a very gainful trade. The legislature, how-

ever, have provided a remedy for extreme cases by giving power

to three commissioners of the customs to enable ships, arriving

with cargoes of West India produce, to unload elsewhere than

in the docks. If a proper case be laid before those commission-

ers, they will alleviate the hardship as far as they can ; but that

alleviation does not enable the company to break in upon the

rotation required by the act in the unloading of ships within the

docks. The inconvenience, therefore, which may, in some in-

stances, happen from these regulations, must rest on the party

upon whom it is thrown by the legislature. This is one of the

fairest cases of defence for the company which has come before

us upon the construction of these acts. The rate of 6s. &d. per

ton for ships, required to be paid to the company for the charges

and expences ofnavigating, mooring, immooring, removing, and

management of such ships in the docks, and for the unloading

their cargoes, &c. must be intended for the ordinary charges ami

expences of navigating, &c., for such ships as are in a reason-

ably navigable, moorable, unmoorable, removeable, and manage-

able condition, and capable of complying with the requisitions

of the acts; and it never could have been intended by the

legislature that the company should be obliged, in consideration

of that rate, to take upon themselves all the extra expences

which ships, in the state of infirmity in which this ship present-

ed itselfto them, might require, to enable her to discharge her

cargo.

Grose J. The construction contended for by the plaintiffs

would be productive of much more inconvenience on the one

side
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side than it would obviate on the other. According to this, the

company might, in a variety of instances, be called upon to pay

more for the accommodation which they rendered than they

were entitled to receive under the act ofparliament. It would,

besides, open a door to very great frauds.

Le Blanc J. That whi/:h has occurred in the present case

is a possible inconvenience arising out of this establishment,

which every body must submit to for the general benefit of the

whole trade, which has been advanced by it.

Bayley J. concurred.

Postea to the Defendant.

East was to have argued for the defendant.

5^
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the London Dock Company. Tuesday,

July 3d.

THE declaration stated, thsit after the passing of the stat. 39 Where pri-

& 40 Geo. 3. c. 47. (the London dock act,) and the stat.
-"s^^^by thf'^^

43 Geo. 3. c. 132. (the general warehousing act,) and the stat. consent of

44 Geo. 3. c. 100. (the act for warehousinff in the London dock !^^^ owner,
invested witii

warehouses,) and after the docks, quays, and wharfs, made by the ^ public inter-

London dock company, according to the first act, were fit for est or privi-

the reception of ships and landing of goods, and after 15 ware-
^Jfgfit^of the

houses were erected by the company upon their premises, and in public, the

the iudgment ofthe commissioners ofthe treasury, the same ware- pwner can n
. lonsrer deal

houses were fit for the reception of goods described in the act, ^^ith it as pri-

vate property

only, but must hold it subject to the rights of the public in the exercise of that public inter-

est or privilege conferred for their benefit. Therefore, where the London Dock Company,
having built warehouses in which wines were deposited, upon payment of such a rent as they

and the owners agreed upon, afterwards accepted a certificate from the board of treasury

under the general warehousing act of the 43 G. 3. c. 132., whereby it became lawful for the

importers to lodge and secure the wines there, without paying the duties for them in the

first instance ; and it did not appear that there was any other place in the port of London
where tlie importers had a right to bond their wines, (though, if the exclusive privilege had
been extended to a few others, it does not appear that it would have varied the case) : held

that such a monopoly, and public interest attaching upon their property, they were bound by
law to receive the goods into their warehouses for a reasonable hire and reward: but

whether, having accepted euch certificate* they could afterwards repudiate it at plea-

sure, Qu.

and
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1810. and the same goods might safely be deposited, and remain there

under the regulations and directions of the act, and after three

of those commissioners, by the permission^ and mtk the consent

of the company, had certified their approbation of such ware-

houses, and such certificate had been duly published as required
' by the act, the plaintiffs imported into the port of London 40

pipes of wine, being goods enumerated in table B of the act,

and which might lawftiUy be secured in the said warehouses so

certified, without the duties due being first paid on importation,

according to the provisions of the act, with intent and for the

[ 528 ] purpose of securing the same in those warehouses, and thereby

taking the benefit of those statutes : and with the same intent

and purpose caused the same goods to be duly entered with the
' proper officer of the customs, and to be regularly landed, and

duly entered with the proper collector of excise, &c,, and did

all things necessary and required, to legalize the lodging of the

said goods so imported by the plaintiffs in the said warehouses

so certified : of all which premises the company had notice, and

were required by the plaintiffs to receive the said goods into

their said warehouses, and to permit the same to be there lodged

and secured, without the duties due on importation being first

paid, according to the statutes, &c. for reasonable hire and re-

•ward in that behalf to be paid by the plaintiffs to the company,

and then, and at all times, were ready and willing to pay the com-

pany such reasonable hire and reward, and tendered the goods

to the company for the purpose aforesaid. And then the plain-

tiffs averred, that at the time of such importation and tender of

the goods, and when the company were so required as aforesaid,

there was sufficient room vacant in the said warehouses to have

conveniently and lawfully lodged and secured the same goods,

if the company had been minded to have received the same
;

whereby it became, and xeas the duty of the company to admit

and receive the said goods into the said warehouses, and to per-

mit the same to be there lodged and secured as aforesaid. Yet

the company, not regarding their duty in this behalf, did not

when so required, or at any time, admit or receive the said goods

into the said warehouses, or into any warehouses, or permit

them to be there lodged or secured, according to the said sta-

tutes, but then, and at all times, wholly refused so to do, and

wholly rejected and excluded the same ; ^whereby the plaintiffs

\

•were
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^&)ere deprived of the benefit "which "would otherwise have accrued 1810.

to them from lodging and "warehousing the said goods, without

payment of the said duties, and have been obliged to advance Allnutt
J "i .11., , P , 1 against

and pay the said duties thereon to the amount oi 500t., and Inglis.
have thereby lost the interest and profits they would otherwise

have made of the said sum, and also their goods remained un-

housed a long time, and were injured, &€.

The defendant by his plea, protesting that the hire and reward

offered by the plaintiffs to the company fbr warehousing the

goods was reasonable, pleaded that before the time when the

company was so required by the plaintiffs to admit and receive

the said goods, and to permit the same to be lodged and secured

as aforesaid, to wit, on the 1st of September, 1809, the company

published a table, containing the terms of hire and reward for
which alone they wotdd receive the goods of any person into their

warehouses, or permit the same to be there lodged or secured

;

which terms of hire and reward exceeded the terms of hire and

rerward in the declaration mentioned: of all which premises the

plaintiffs had notice : and that the plaintiffs at the time when
they required the company to admit and receive the said goods,

and permit the same to be lodged and secured as aforesaid, re-

fused to pay and to agree to pay the company hire and reward

in respect of the said goods according to the terms contained in

the table so published : and because the plaintiffs refused so to

do, the company refused to admit or receive the said goods into

their warehouses, or permit the same to be there lodged or se-

cured, as it was lawful for them to do in that behalf, &c. To
this there was a general demurrer.

Richardson for the plaintiffs. The reasonableness of the [ 530 ]

hire and reward offered by the plaintiffs to the company for the

privilege of warehousing their goods in its warehouses, without

the immediate payment of the import duties, is admitted : and

the question is, whether the company were bound to receive the

goods upon those terms. It is a general rule of law, that

where a party has a monopoly granted to him for public pur-

poses, he is bound to render the service or use of the thing to

which his privilege is annexed for a reasonable compensation.

Lord Hale, in his treatise de portibus maris [a), says, " a man

{a) Vol. 1. of Tracts published by Mr. Hargrove, part 2. ch. 6. p. 77.

for
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for his own private advantage may in a port town set up a whar(

or crane, and may take what rates he and his customers may
agree for cranage, wharfage, 8cc. ; for he doth no more than

is lawful for any man to do, viz. makes the most of his own,"

&c.—" If the king or subject have a public wharf, unto which

all persons that come to that port must come and unlade or lade

their goods, as for the purpose, because they are the wharfs

only licensed by the queen, according to the st. 1 Eliz. c. II.,

or because there is no other wharf in that port, as it may fall

out where a port is newly erected ; in that case there cannot be

taken arbitrary and excessive duties for cranage, wharfage, &c.,

neither can they be enhanced to an immoderate rate ; but the

duties must be reasonable and moderate, though settled by the

king's licence or charter ; for now the "uoharf and crane and
other conveniences are affected *with a public interest,^ and they

cease to be juris privati only. As if a man set out a street in a

new building on his own land, it is nowlio longer bare private

interest, but it is affected with a public interest." [Lord Ellen-

borough C. J. I suppose it is admitted on the part of the com-

pany, that as the law new stands and has been acted upon,

there is no other place in which these wines could have been

bonded. Le Blanc J. I take it that wines coming elsewhere

than from the East or West Indies cannot, under the bonding

act, be bonded in any other place in the port of London than

in the London docks.] Unless the goods were protected by the

second section of the st. 43 G. 3. c. 132. they would have been

liable to forfeiture for non-payment of duty on importation, if

warehoused elsewhere than in these warehouses. On the same
principle of a monopoly, it is said in Saville 14., that the pro-

perties of every ferry are to have an able ferryman, a present

passage, an^ reasonable payment for the passage. And in Bolt

V. Stennet (a), where the question was, whether the public had
a right to use a crane erected on one of the public wharfs in

London; it was considered by this Court, and also by Lord C. J.

Eyre^ in a case between the same parties (6), that the public

had such a right on paying a reasonable satisfaction to the

owner. Then under the warehousing act, the intent of the

legislature was not merely to confer a benefit upon the London

{a) 8 Term Rep. 606. ii) Cited ib. 608-9.

dock
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dock company, but to make them the instruments of a public 1810.

benefit to the trade of London: and the company having ac-

cepted the monopoly cum onere, and knowin»r such to have llnutt

been the intent of the legislature, they cannot now convert it IngliS.
into an engine to extort unreasonable rates. By the original

London dock act, 39 & 40 G. 3. c. 47. no mention is made of

warchoiises, but authority is given to the company to make wet L 5>^* J

docks and wharfs, for which certain rates are given to them by

s. 59. as a compensation, which of course the legislature must

have intended to be reasonable: 5. 67. gives them a monopoly

for the landing of all wines not brought from the Easi or Wesi

Indies. Then came the general warehousing act, 43 G. 3. c.

132., allowing goods warehoused in these and other certain *

warehouses to be bonded, without immediate payment of duties;

the object of which is recited in the preamble to be, that " it

would greatly tend to the encouragement of the trade and com-

merce of Great Britain, and to the accommodation of mer-

chants and others," &c. wThe circumstance of these warehouses

being surrounded by a wall facilitated the extension ofthe benefit

to them, and thereby enabled them to become the instruments of

the general benefit; and s. 2. makes it lawful for the merchants

to warehouse the goods enumerated in schedule B. of the act in

these warehouses. If the clause had stopped there, it would

clearly have been compulsory on the company to have received

the goods ; but the latter part of the clause renders that more

doubtful ; and it will be contended that the effect of the regu-

lation is merely to protect from penalties the owners ware-

housing their goods there without first paying the duties : yet,

taking the whole scope and view of the clause together, it would

be illusory to make it lawful for the merchants to warehouse

their goods there, if the company were not bound to receive

them : for merchants might be induced by that privilege to spe-

culate upon importing goods, the duties of which often amount

to much more than the prime cost of the goods; and if they

were obliged, by the refusal of the company to receive them

into its warehouses, to pay the duties immediately, it would

operate to the ruin of many. If then the company did not

mean to dedicate their warehouses to the public use in this [ 533 ]

manner, they ought to have made their stand in the first instance,

and should have declined taking the certificate of the lords of

the
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the treasury, conferring the exclusive privilege, which issued

with their own consent. And if this were otherwise, and the

company could refuse to receive the goods of the merchant

except upon their own terms, the act would be for the benefit

of the company, and not of trade in general, which it would

rather encumber. By s. 10. the king, by order in council, may
extend the benefit of the bonding system to the outports, where

proper warehouses are found for the security of the goods and

of the revenue; and by s. 17. the expence of warehouse rent

and charges shall in all cases be paid by the importer, proprie-

tor, or consignee. And in case any warehouse shall be pro-

vided at the charge of the crown for the purposes of the act,

the importer, &c. shall pay to the person appointed by the

com.missioners of customs to receive it " warehouse rent for

** such goods, &c. to be estimated according to the usual rate, of

** such rent for the like articles paid at the port of importation."

Now it would be extraordinary that when the crown is restricted

to take only the usual rate of warehouse room, which must be

understood to be the reasonable rate of compensation, (for what

is usual must be presumed to be reasonable,) this company

should be left unrestrained : and this shews that the legislature

must have conceived that the company were so restrained by

the legal operation of the second clause extending the privilege

of the bonding system to their warehouses.

Bosanquet, contra. Every person is entitled to make the

best use of his own property; and the only exception to the rule

is in cases where the owner has so entirely dedicated the use of

it to the public, that he cannot resume the exclusive possession

of it again ; as in the instance of a highway, or ferry. So if one

accept a grant from the crown of land on the sea-shore or the

bank of a navigable river, in a public port, for the purpose of

erecting a public wharf or quay, he cannot disuse it, but is

bound to reserve it for its destined purpose. If a man open a

public house, he cannot refuse to entertain travellers ; if he set

up as as a public carrier, he cannot refuse to carry : but he may
limit his engagement with the public, and then he is not bound

to admit travellers in the one case, or to carry goods in the

other, upon any other terms than those upon which he engaged.

tLd. EUenborough C. J. It must be recollected, that in those

cases there is a power in the public of increasing the number
of
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of public houses or of carriers indefinitely.] Admitting that to

be so ; it remains to be considered upon what the liability of

the company to receive goods upon any other than their own
term rests ; whether on the nature of the trade, or the particu-

lar privilege conferred, or on the particular provisions of the acts

of parliament. The original act of the 39 and 40 G. 3. c. 4;7«

constitutes the subscribers a company for certain purposes de-

fined by the act, of which the receipt of goods in warehouses is

not one. By 5. 58. the property of all erections, Sec. made by the

company is vested in them : s. 54. specifies the only works they

are bound to perform for the monopoly which is given to them;

and that monopoly is by 5. 67. confined to the landing of goods

within the docks or on the quays or wharfs belonging thereto,

and they have no monopoly of warehousing : and s. 59. limits

the tohnage rates they are to receive from vessels using the

docks for certain enumerated services, and therefore all other

rates not included in that list must stand upon the same footing

as in the case of every other trading company, for which they

are entitled to make their own bargain. The London Assur-

ance Company, it is well known, contract a premium rather

higher than the ordinary rate of insurance. If this company
had built counting houses instead of warehouses, might they not

have let them for as much as they could get ? [Lord Ellen-

borough C. J. The business of insurances and of counting-

houses may be carried on elsewhere, and therefore such instances

do not apply. The only question arises on the bonding act :

shew us that wines may be bonded elsewhere.] Assuming then

that before the warehousing acts, (43 G. 3. c. 132., and 44< G.

3. c. 100.) the company might have charged what they pleased

for warehouse rent ; the first act is general, and not confined to

this company, though s. 2. applies to them. Before that time

upon special application goods were permitted to be bonded in

particular places : this act made a general provision for bonding

in certain places then prepared or to be prepared and certified.

This was a boon given to the trade, and not by way of monopoly

to this company ; for there was no contract with the owners

of any of the privileged warehouses that other warehouses

should not be licensed ; and there are in iact now other ware-

houses licensed for bonding wines besides those within the

docks. [Lord Ellenhorough C. J. asked whether the London
dock company were not themselves the occupiers of those other

Vol. XIL Ff warehouses?]

1810.

Allnutt
against

Inglis.

[ 535 ]
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1810. warehouses ?] And it was admitted that they were : but it was

insisted that as the * crown is not restrained from licensing other
Allnutt warehouses, it cannot be considered as a monopoly in the com-
agams

pany, so as to make the rule of law attach upon them. [Lord

r*^3g -| Ellenborough C. J. If the privilege should be extended to other

warehouses, it will only be a more extended monopoly in the

company and in the owners of the other privileged places.] The
general power of the crown to licence as many bonding ware-

houses as it pleases is not fettered by the act. S. 6, and 7. of

the Stat. 4-3 G. 3. c. 132. referring to a different class of goods

in schedule E. makes it lawful for the importer of any such

goods to lodge them in any warehouses (?'. e. private) to be pro--

vided and certified by the treasury under the joint locks of the

crown and the merchant, without payment of the duties at the

time ; and many such are licensed. But wines and other liquors

can only be warehoused in vaults under ground; for the heat and

agitation of the building above would be too great for such com-

modities; and therefore the buildings must be previously adapt-

ed to them. The peculiar adaptation of the company's vaults

for this purpose has led to the extension to them of the bonding

system ; but they have no monopoly granted to them, and there^

fore the laws of monopoly cannot attach on them. Then the

Stat. 44 Geo. 3. c. lOO. for warehousing goods within these

docks specifies (5. 12.) the rent to be paid for warehousing of

tobacco, but says nothing as to the warehouse rent for wines

;

from whence it may fairly be presumed that the legislature did

not mean to confine them in respect of any other commodity

than tobacco. Under*?s. 6. of the same act, payment of the

duties on all goods landed in The London Docks may be delayed

for 37 days before they are liable to be taken and sold by the

f 537 1 commissioners of customs or proper officer of excise for pay-

ment of the duties : and this might as well be said to confer

such an exclusive privilege as would attach on them the law of

monopoly. Bolt v. Stenneli (a) was the case of a public quay,

which having been originally granted by the crown for that

* purpose could not be resumed nor diverted to other purposes :

but there is nothing to prevent this company from converting

their warehouses immediately to other purposes, or from pros-

tniting them.

(a) 8 Term Rep. 606.

Richai'dson
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Richardson in reply was desired by the Court to consider how 1810.

far the company was pledged to continue to apply its ware-

houses to this purpose ; and also how far the crown was re- Allnutt

strained from licensing other warehouses in other hands in the -("^^l"^^,

port of London for the same purpose. He denied that the

company, having accepted of this privilege to their warehouses

for the benefit of the public as well as of themselves, could throw

tnem up at their own pleasure, without reasonable notice to

the crown ; for if so, the public might be deserted just at the

moment of need, and after the merchants have committed them-

selves and incurred expence and risk upon the faith of the en-

gagement between the crown and the company. It must be

understood that when the company accepted the certificate con-

ferring the exclusive privilege, they took it with all its burthens,

and cannot withdraw from it : and while their term is running,

the legislature declares that it shall be lawful for the importers,

&G. of goods to warehouse them in the company's warehouses,

without payment of the duties at the time, provided they are

certified by the treasury ; which has been done. But at any

rate, supposing the company could withdraw their warehouses [ 538 3
from this use, with or without notice, it is sufficient in this case

that they have not done so; and while they in fact enjoy the mo-

nopoly, they must take it cum onere. Then supposing other

out-lying warehouses have been licensed, the argument is not

varied against the company under whose controul they are.

And supposing others were also licensed, that would not de-

stroy but only extend the monopoly.

Lord Ellenborough, C. J. The question on this record

is whether the London Dock Company have a right to insist

upon receiving wines into their warehouses for a hire and re-

ward arbitrary and at their will and pleasure, or whether they

were bound to receive them there for a reasonable reward only.

There is no doubt that the general principle is favoured both in

law and justice, that every man may fix what price he pleases

upon his own property or the use of it: but if, for a particular

purpose, the public have a right to resort to his premises and

make use of them, and he have a monopoly in them for that pur-

pose, if he will take the benefit of that monopoly, he must as

an equivalent perform the duty attached to it on reasonable

terms. The question then is, whether circumstanced as this

company is by the combination of the warehousing act with the

F f 2 act
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1810. act by which they were originally constituted, and with the

actually existing state of things in the port of London, where-

by they alone have the warehousing of these wines, they be not,

according to the doctrine of Lord Hale, obliged to limit them-

selves to a reasonable compensation for such warehousing?

And according to him, wherever the accident of time casts

upon a party the benefit of having a legal monopoly of landing

goods in a public port, as where he is the owner of the only

f 539 ] wharf authorized to receive goods which happens to be built

in a port newly erected, he is confined to take reasonable com-

pensation only for the use of the wharf. Lord Hale puts the

case either way ; where the king or a subject have a public

• wharf to which all persons must come who come to that port

- to unlade their goods, either " because they are the wharfs only

" licensed by the queen, or because there is no other 'wharf in

*' that port, as it mayfall out : in that case, (he says) there

" cannot be taken arbitrary and excessive duties for cranage,

*' wharfage, &c. : neither can they be enhanced to an immo-
** derate rate ; but the duties must be reasonable and moderate,

** though settled by the king's licence or charter." And then

he assigns this reason—" for now the wharfand crane and other

** conveniences are affected with a public interest, and they

" cease to be juris privati only. Then were the company's

warehouses juris privati only at this time? The legislature

had said that these goods should only be warehoused there ; and

the act was passed not merely for the benefit of the company,

but for the good of trade. The first clause (a) says that it

would greatly tend to the encouragement of the trade and com-

merce of G. B., and to the accommodatio7i of merchants and

others if certain goods were permitted to be entered and landed

and secured in the port of London without payment of duties

at the time of the first entry: and then it says that it shall he

lawful for the importer of certain goods enumerated in table A.

to secure the same in the West India dock warehouses : and

then by s. 2. other goods enumerated in table B. may in like

manner be secured in the London dock warehouses. And there

r 540 1 ^^^ "° other places at present lawfully authorized for the ware-

housing of wines (such as were imported in this case) except

these warehouses within the London dock premises, or such

{a) 43 G. 3. c. 132, the general warehousing act.

Others
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others as are in the hands of this company. But, if those other

warehouses were licensed in other hands, it would not cease to

be a monopoly of the privilege of bonding there, if the right

of the public were still narrowed and restricted to bond their

goods in those particular warehouses, though they might be in

the hands of one or two others besides the company's. Here,

then, the company's warehouses were invested with the mono-

poly of a public privilege, and, therefore, they must by law con-

fine themselves to take reasonable rates for the use of them for

that purpose. If the crown should hereafter think it adviseable

to extend the privilege more generally to other persons and

places, so far as that the public will not be restrained from exer-

cising a choice of warehouses for the purpose, the company may
be enfranchised from the restriction which attaches upon a mono-
poly : but at present, while the public are so restricted to ware-

house their goods with them for the purpose of bonding, they

must submit to that restriction : and it is enough that t|iere

exists in the place, and for the commodity in question, a virtual

monopoly of the warehousing for this purpose, on which the

principle of law attaches, as laid down by Lord Hale, in the

passage referred to, which includes the good sense as well as

the law of the subject. Whether the company be bound to

continue to apply their warehouses to this purpose may be a

nice question, and I will not say to what extent it may go; but,

as long as their warehouses are the only places which can be

resorted to for this purpose, they are bound to let the trade have

the use of them for a reasonable hire and reward.

Grose J. The company contend that they may take what

warehouse rent they please: but, if they have amonopoly of the

warehousing for this purpose, we cannot say that the legislature

intended that they should take any price they chose to impose

upon the importer ; for if they could, it would violate the gene-

ral intention of the act which was to promote and assist trade,

and not to prejudice it, which the company would be enabled

to do if they could enhance their demand for warehouse rent to

any extent they pleased. And, if we attend to the principle of

law by which monopolies are regulated, and apply to this case

what is laid down by Lord Hale upon that subject, it is impos-

sible to say that this company do not come within that principle.

Le Blanc J. We can only look to the situation of the

parties

1810.
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parties as they appear upon this record, and with reference to

the acts of parliament. The companj* are proprietors of ware-

houses in the port of" London^ which they were not under any

obligation to erect by the original act constituting them a com-

pany : they stood, therefore, before the passing of the general

warehousing act in the same situation as other proprietors of

warehouses. Then the warehousing act was passed, which is

expressed to be for the encouragement of trade and the accom-

modation of the merchants and others : and, by the 2d section,

it is made lawful for the importer to secure these goods in the

London dock warehouses, without paying the duties upon entry

;

and it does not appear at present that that privilege is extended

either by act of parliament, or by any other competent authority

to any other than the warehouses belonging to the company.

Then, admitting these warehouses to be private pi'operty, and

that the company might discontinue this application of them, or

that they might have made what terms they pleased in the first

instance; yet having, as they now have, this monopoly, the

question is, whether the warehouses be not private property

clothed with a public right; and if "So, the principle of law at-

taches upon them. The privilege, then, of bonding these wines

being at present confined by the act of parliament to the com-

pany's warehouses, is it not the privilege of the public, and

shall not that which is for the good of the public attach on the

monopoly, that they shall not be bound to pay an arbitrary, but

only a reasonable rent? But, upon this record, the company re-

sist having their demand for warehouse rent confined within any

limit; and though it does not follow that the rent in fact fixed by

them is unreasonable, they do not chuse to insist on its being

reasonable, for the purpose of raising the question. For this

purpose, therefore, the question maybe taken to be, whether they

may claim an unreasonable rent? But, though this be private

property, yet the principle laid down by Lord Hale attaches

upon it, that where private property is affected with a public

interest, it ceases to be juris privati only; and, in case of its de-

dication to such a purpose as this, the owners cannot take arbi-

trary and excessive duties, but the duties must be reasonable.

That principle was followed up in the case o^ Bolt v. Stcnnett:

for there the quay being one of the public quays licensed under

the siaiuie.oi Elizabcik, it was held that the owner was boiuid

to
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to permit the use of the crane upon it, and could not insist 1810.

either that the public should not use the crane at all, or should

use it only upon his own terms, but that he was bound to per- Allnutt

mit the use * of it upon reasonable terms. Whether the company ^g^f"^,

be bound to continue the use of their warehouses for this pur- r*54,3 i

pose may hereafter be material to be decided, but no question

arises upon, that at present: the warehouses are still applied to

the purpose, and there was room sufficient to have received

these goods at the time; and the only question was, whether they

were bound to receive them for a reasonable rent: this they re-

fused to do, and in that refusal they were wrong.

Bayley J. The question is, whether the company have a

right to impose their own terms, whether reasonable or not, upon
the importers of these goods who offered to deposit them in their

warehouses upon the terms of the warehousing act? For if so,

they might exclude particular individuals from the benefit of the

act. Or the question may be stated to be whether the public

have not a right under that act to deposit and secure certain

goods in the company's warehouses upon reasonable terms, and

whether the company be not bound to receive such goods from

all the public ? Now, the act is declared to be passed for the

benefit of the trade in general, and for the accommodation of the

mei*chants : and it proceeds afterwards to say that it shall be

lawful for the importers, &c. (meaning all importers, and not

particular individuals of them), to secure their goods of a certain

description in the company's warehouses. But, according to the

argument now urged for the company, the act was not passed

for the benefit of all importers, but of such only as chuse to

pay the company what they arc pleased to demand for warehouse

rent; for to this length the argument necessarily goes. It is

said, howevei*, that the company have not a monopoly of this

privilege; but I am not aware of any act of parliament whicii r 51.4, t

gave the commissioners of the treasury any power to licence

particular places for the bonding ofmncs before this act; though

I know they had such a power with respect to sugar and coffee.

But whether they had it or not, it is sufficient to say that these

were the only warehoruses where the importer had a right to in-

sist that his goods should be wai'choused and bonded ; for he

certainly could not have obliged the commissioners to license

.any other place for that purpose. As to the question whether

the
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the company may renounce the application of their warehousejr

to this use, I cannot add to what the. Court have aheady said :

but at least they cannot renounce it partially ; and I think it

would be deluding the public if the company were able to re-

nounce, at a moment's warning, the warehousing of the goods for

this purpose after they had agreed to accept the licence and
monopoly.

Judgment for the plaintiff.

Tuesdatfy

July Sd.

The plea of
an attorney

to an action

sued against

him by bill,

stating his

privilege not

to be com-
pelled to an-

swer any bill

exhibited

against him in

the custody

of the Mar-

Chatland against Thornley.

nnHE plaintiff' brought " her bill against Edward TJiornleij^

-*- being in the custody of the Marshal of the Marshalsea,

&c. of a plea of trespass, and proceeded to declare against him

as acceptor of a bill ofexchange, &c. To which the defendant,

in his own proper person, came and said that he is now, and

at the time of exhibiting the* plaintiff's bill against him, and

before, was one of the attornies of the court ofour lord the now
king, before the king himself, (the said court being at W., in the

county of M.) as by the roll of attornies of this court here fully

appears: and so he proceeded to plead his privilege, in the usual
shal, &c., and

foj-^jj j^pj. ^q answer any bill exhibited against him in the custody
concludmg ^ j ^ j

that the

Court would
not t^\i& fur-
ther cogni-

zance of i/ie

action afore-

said against

him, (instead

of praying
judgment of
the bill, and
that it might
be quashed,)

will not be

taken as a

plea to tlie

jurisdiction, but only as objecting to the Court's taking cognizance of tlie action against one

of its attornies in 'that form s aad, therefore, thu Cuuit will adjudge the bill to be

quashed.

[:*545 "] ought

of the marshal, &c., or in any other manner whatsoever, except

by bill to be exhibited against him as an attorney of this court

upon any pleas, 8cc.: and then concluded—wherefore he appre-

hends that the Court here will not, and ought not, to takefurther

cognizance of the action aforesaid depending against him, &c.

To this the plaintiff demurred, and shewed several special

causes, of which the only one spoken to was, that the conclu-

sion of the plea was informal, inasmuch as it concluded with a

suggestion that the Court would not take further cognizance of

the action^ instead of praying jiidgment of the bill, a?id that the

same might be quashed, or praying judgment if the defendant
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ought to answer thereto. And Tindal argued from this con- 1810.

elusion of the plea, that it must be taken to be a plea to the

jurisdiction ; being a proper conclusion only for such a plea :
^hatland

and that as a plea to the jurisdiction it would clearly be bad for Xhounley.
want ofgiving another competent Court. But

The Court said that it was not to be considered as a plea to

the jurisdiction: it only objected to the Court's taking cogni-

zance of the action against one of its attornies in this form: it

does not deny that the Court have jurisdiction in another form.

Therefore they gave judgment that the Court would not take

further cognizance of the action in this form, and that the bill [ 546 ]

be quashed [a).

Bowen for the defendant.

(«) Vidp Lf Br(t V. Papillon, 4 East, 502. Charnley v. Winstanky, 5 Easty

271. and Rex v. Shakespeare, 10 East, 83.

The King against Topham. Wednesday,
° July 4th.

^I^HE defendant appealed against a poor's rate made for the Where the

^ township of Great Driffield in the East Riding of the appellant dis-

county of YorJc^ and the Sessions confirmed the rate, subject to the Sessions

ihe opinion of this Court on the following case

:

the quantum

The defendant was rated as occupier of property of the an-
^^jj \l^^^^

^^

nual value of 250/., and he appealed against the rate, giving rateability of

notice of the grounds of his appeal, 1st, that he had no rate-
J-^^ ^L^^f'^JJ

able property in the parish ; and 2dly, that he had not rateable was assessed

property to the amount at which he was rated. On the part of which was

the respondents it was proved that the appellant was in the an-
compositions

nual receipt of certain tithe rents originating in the Driffield under an in-

inclosurc act, (which act was admitted as part of the case) of 9'°^"^'^ ^^^' ^^

11 p ^ 7 X f ^ 11 ^
. IS not enough

the annual value ot 05. 8a. It was lurther proved that certain for the parish

other sums were received by him for such tithe rents, but there officers to

was no proof of their amount. Hero the respondents closed ^^s in the

receipt ofsuch
rents (assuming' the property to be rateable), of the probable amount of which, as rated,

they gave no evidence.

their
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•1810. their case ; insisting that as they had proved the appellant to be

in possession of some rateable property, it was incumbent on
iviNG

jjjj^-j to prove that in fact he had been overrated. The appellant,

T^HAM °" ^^^ contrary, insisted that this composition or * rent was not

r*547 ] rateable at all. The Sessions held that it was rateable. The
appellant then contended, that as there was no proof of any

specific sum having been paid beyond the 6s. 8^., the rate ought

to be amended by inserting that sum instead of the 250^ The

Sessions held that the proof of overrating lay on the appellant

;

and confii'med the rate generally.

The act referred to was one passed in the 14 G. 2. c. 1 1. for

dividing and inclosing open fields, &c. in Great and Little

Driffield, and for settling certain yearly payments to the pre-

bendary of Driffeld in lieu of tithes, pursuant to an agreement

and award made for those purposes : it states, that by an agree-

ment tripartite made between the lord of the manor and owner

of several lands, &c. the prebendary of Driffield and his lessee,

to which prebend the tithes of corn, grain, hay, wool, and lamb

belonged, and the vicar and others named, owners and proprie-

tors of lands, &c., the inclosure of these townships was to be

made in the manner therein stated: and that a certain composition

in money was to be paid by the land owners to the prebendary

for the time being and his lessee, &c. in lieu of the tithes ; and

that for fixing and settling the said yearly rents and compositions

In lieu of the tithes, all the parties had appointed certain re-

ferees, who had awarded to the prebendary of Driffield for the

time being and his successors, &c. " as a yearly rent or compo-

sition in lieu of the tithes of corn, grain, and hay therein, the

rent or sum of 276Z., being after the rata of \l. \0s. for every

oxgang; and, in lieu of the tithes of wool and lamb, the yearly

rent or sum of SQL, &c." The act therefore proceeded to give

effect to such agreement^ and award ; and enacted, that in lieu

f SiQ 1 ^^^ satisfactioji of the said tithes there should be the said se\e~

xixl yearly compositions, rents, or sum of 276/., &c. issuing out

of the said inclosed lands, &c. to be paid by the owners and

proprietors thereof, in certain proportions to be ascertained by

the commissioners. And that if the said annual composition

rents should be in arrear, the prebendary for the time being, &c.

might enter and distrain in the particular lands charged, &c.

And that in all future rates and levies in the said townships the

said
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«ald composition rents should be assessed in the same proportion 1810.

as the otfier landholders [a).

Park and Holroyd were to have supported the order of Ses- -*• "® ^ing

sions confirmmo^ the rate: but after the case was stated, T"^^!,,
Loi'd Ellenborough C. J. said—The question is, whether a

person, who I will suppose for the present is liable to be rated

ibr something beyond the 6s. Sd.y can be rated to the amount of

250/., and then left to pare down that assessment, upon an ap-

peal, to the amount which it ought to be. He might as well

have been charged to the extent of 50,000/. [Park said that he

could not pretend to argue th;^t that could be done ; but that here

the act of parliament itself, which was before the Court, stated

the amount of the tithe rents and compositions at more than the

sum for which the appellant was rated. On which his Lordship

observed—] It is not stated as a fact in the case that the appel-

lant was in the receipt of the rents and compositions %o the

amount of 250/. If the Sessions have proceeded upon what [ 549 ]

the Court has said in some cases, that if the party rated have

rateable property in the parish, they will not inquire into the

quantum of the rate, they have egregiously mistaken what the

Court meant. When the question before the Sessions is upon

the quantum of the rate, the officers making it must show to the

justices some probable ground for the amount at which they

charge the party in the rate. The mischief of any other rule

would be enormous : a small occupier may be rated at once in

the round sum of 1000/., and left to struggle his way out of

that charge as he can.

Const, Richardson^ and Coultman, were to have argued for

the appellant. The latter said that the question made at the Ses-

sions was, whether the appellant should begin by proving his

case, that he was overrated ; or whether the parish officers should

begin by proving a probable case for rating the appellant at so

much. On vvhich Le Blanc S. observed, that the Court would

have no difficulty in dealing with that naked proposition when-
ever it should be brought nakedly before them.

Lord Ellenborough C. J. then- directed the case to be sent

back to the Sessions to be re-heard, re-considered, and re-stated.

(a) The appellant in this case was, in fact, the lessee under the preben-

dary, and disputed his liability to be rated for this property as rents, not

being an actual inhabitant of the township ; and gave the notice of appeal

stated in the case. Vide Rex v. Toms, Doiigl. 401.

The
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Juiy"th.^' The King against The Inhabitants of Maidstone.

Sted^hl°"^
^WO justices by their order removed Ann the wife of

fects, that the Geoj-ge Langndge^ who had deserted her, and Elizabeth
pauper was aged 9 years, Frances aged 2 years, and an infant male child

Michaelmas- "^^ baptized, aged about 3 months, her children, from Maid-
^/ay, loth of stone to Thtirnkam, in Kent : the Sessions on appeal quashed

fofa^vear^^^*
the order, subject to the opinion of this Court on a case, which

ending on stated that the order of removal made was dated the 13th of
Michaelmas- August, 1808. That George La7igridge, the husband of the

tober, 1798; pauper, previous to Michaelmas 1797, was a settled inhabitant

that he con- of Bletchingli/ in Surry, and at Michaehnas 1797 hired himself

serve tiU the
^^ *^^ wages of 12 guineas for a year to S. Tomkin, of Thurn-

8th of Oc- ham, to serve him as a waggoner ; and entered upon his said
tober, \i\i&n service, and continued in it till the 8th of October, 1798, on

and his malter which day he was married to the pauper, and his master con-

consented to sented to his leaving his service, and paid him his wages. A
ser'vke""nd" ^^^ shillings were deducted by his master for the loss of a skid

paid him his chain of a waggon, and for the wages of a labourer who was

J
"^^S^ » employed in the place of Langridge for one day during his ab-

9th the pau- sence at an early period of the said service; but nothing was
per hired subtracted from his wages on account of leaving his master on

and went into
^^^ ^^^ °^ October. Langridge on the following day, the 9th

the service of October, hired himself to and went into the service of one
of another

Stone. Michaelmas day fell on the 10th of October in the
master: held . •'^ t •

. i •

byonejudge years 1797 and 1798. In 1803 Langridge entered into the

that these Sussex militia, and having afterwards volunteered into the 35th

have war- regiment, embarked for Sicily in April 1 806, where he re-

ranted the mained till he returned to Englajid on the 4th January, 1808.
Sessions in

Elizabeth, named in the order, was born on the 9tli of Janu-
drawing a '

conclusion of

fact, that the master dispensed with the service for the remaining day of the year; but the

Sessions having impliedly drawn a different conclusion by quasiiing the order of re-

moval, all the Court held that the case, as stated, shewed a dissolution of the contract

before the end of the year, and consequendy that no settlement could be gained by

such hiring and service.

The husband being found to have gone beyond seas above two years befoie the

birtli of a child borne by his wife, she remaining at home, the conclusion is irresistible

that such child is a bastard.

anj
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ary 1806; and the child, not yet baptized, was born in the 1810.

parish of Maidstone on the 5th of May 1808. While the

pauper's husband was thus absent with the regiment, the parish The King

of Thurnham frequently paid her money for the support of her ^^Ji^^*

child, though she was resident during all the time either in inhabitants

Maidstone^ (where the child was at nurse,) or in other parishes, of

but not in Thurnham. The maiden settlement of the pauper
^

was in Thurnham.

It was also agreed upon the argument to be added as a fact

to the case, that Ann LangridgCf the wife, continued in

England all the time that her husband was abroad with his re-

giment. And thereupon the Court all agreed that the youngest

child must be taken to be a bastard ; and was therefore settled

in the place of its birth ; though for the present it must go with

the mother for nurture.

Gurney then contended, in support of the order of Sessions^

that the husband of the pauper Ann did not gain a settlement

in Thurnham by the hiring and service stated ; for in fact he

served one day short of the year, having been hired on Michael-

mas-day ihe 10th of October 1797, and having quitted the ser-

vice on the 8th of October 1798, Michaelmas-day being on thd

10th; and there was no dispensation of the service for the re-

mainder of the year, but a dissolution of the contract, on occa-

sion of the marriage of the pauper. There having been no
deduction made, on account ofthe loss of the one day's service^

in the payment of the wages, makes no difference in the case,

according to Rex v. Castlechurch (a) ; for it is not only stated [ 552 J

that the master consented to Langridge leaving his service on

the 8th ; which is the common mode of desci'ibing a dissolution

of the relation of master and servant; but the man on the 9th

contracted with a different master, which was inconsistent with

his former contract. He also referred to Rex v. St. Peter of
Mancroft in Norwich (6), and Rex v. Sudbrook (c), as support-

ing the conclusion that this was a dissolution of the contract.

Berens and Bolland, contra, contended, that the facts stated

only shewed a dispensation of the service by the master upon

occasion of the marriage of his servant; and the subsequent

act of the servant, in hiring himself to another on the last day

of the year, could not convert the prior act of the master into

(a) Burr. S. C. 6S. {b) 8 Ttrm Rep. ill. (c) 4 East, 356.

a dissolution



i62 CASES IN TRINITY TERM

The King
against

The
Inhabitants

of

Maidstone.

1810. a dissolution of the contract. They referred to Rex v. Bray (a),

Hex V. Potter Higham {b), and Hex v. Bichmond (c). In the

latter case the wife of the servant leaving the service 13 days

before the end of her husband's year, the master asked him
whether he should not like to go too ; to which the man assent-

ed, received his whole year's wages, and went away: and this

was held to confer a settlement. [Lord JLllenhorough C. J.

This case states expressly that the master consented to the ser-

vant leaving his service : and how, upon that statement, can we
say that this was a mere dispensation of the service ? If this

opinion contradict the case of the King v. Richmond^ which I

do not mean to say that it does, I cannot help it : the statute,

and the constructions which have been put on it, all concur in

t 553 ] requiring that the relation of master and servant should continue

for the whole year.] They admitted the critical force of these

words as stated in the case ; but said that that was not the

meaning of the parties in drawing it up. They then adverted

to the relief stated to have been given by the parish of Tkurn-

Jiam to the pauper for her child while she resided in Maidstone,

as evidence of their acknowledgment of her settlement in

TJmrnham independently of the other facts stated.

But Lord Ellenborough C. J. said, that however in the

absence of all other circumstances, such as those stated in this

case, the inference of a settlement in the parish might be drawn

from the fact of such relief; yet here no such inference was

wanted to be made, the Court having all the facts before them

of the hiring and service which was the foundation of the sup-

posed settlement. The giving that relief amounts to more than

shewing the opinion of the parish upon these facts, that the pau-

per was settled with them. His Lordship then continued

—

This was clearly a case of dissolution of the contract of

hiring ; and when the legislature has given us a rule to go by,

it is better to abide by that. I should have been sorry in any

case to have originated the question of dispensation of service

;

but it has been established to a certain extent by the decisions,

and so far let it stan.d ; but I will not extend it further. Here,

however, there is no authority right or wrong for extending it; for

it is stated that the master consented to his servants leaving his

service, and I know not in what stronger terms a servant could

(a) Burr. S. C 682. (b) Ibid. 690. (c) Ibid. 740.

answer
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The Kin6
against

The
Inhabitants

of

MAIDSTONEi

answer in a plea to an action by the master against him for de- 1810^

serting his service : the master would undoubtedly be bound by

such a plea, and would hot venture to demur it. Then, though

the opinion of the parties is not to be pressed, yet their acts are

material, upon the question of dispensation or dissolution ; and

here it is stated that after Langridge had left his first master's

service on the 8th, he went on the following day, which was the

day before Michaelmas-day, and hired himself into the service

of a new master. Here then we have an express renunciation on

the part of the master of his rights over the servant two days

before the end of the year ; and the servant's assent to this^

signified by his departure from the service, and contracting the

next day an obligation to another master, into whose service he

entered immediately, subject to all the rights ofthe new master,

over his service. How then can I say in the words of the sta-

tute of William (a), that there was a continuing and abiding

by the servant in the same service during the space of one *tsohole

year, when it appears that that period of service was abridged

by the two last days of the year. It would, I think be contra-

vening the clear commands of the legislature, ifwe did not hold ^

this to be a dissolution of the contract.

Grose J. In two of the cases cited by the respondent's

counsel, the whole year's wages were indeed paid; but here

the servant, acting upon his master's consent that he should leave

his service, entered into a new contract wit^ a new master.

Le Blanc J. Upon the facts of the case as it appeared at

the Sessions, I think they would have been well founded in find- f.
555 3

ing as a fact that this was a dispensation of the service on the

part of the master, and not a dissolution of the contract ; for

according to the cases, it is always a question for the Sessions to

decide, whether the consent of the master to the ervant's leav-

ing his service a few days before the end of the year for a par-

ticular purpose, but paying him his whole year's wages, be a

dispensation of the service for the remainder of the year, or a

dissolution of the contract. Here the servant wanted to marry,

and one entire day before the end of the year the master gave

him leave to marry and go away from his service. It was a fair

and reasonable conclusion to draw, that if the servant wished to

go away one day before the end of his service for the purpose of

(«) 8 & 9 W, 3. c> 30,

marrymg,
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C 556 ]

marrying, the master would have no objection to dispense with

his service and give him a holiday for that one day ; for it must
be observed, that the service would have ended on the 9th, and
the servant left his master's service on the 8th. But the Sessions

not chusing to draw this conclusion themselves) which I think

they might have done, send the case to us upon the dry facts

stated, and have not found that the master did consent to give

his servant a holiday and to dispense with his service for the

remaining day of the year ; but merely state as a fact that the

master consented to his leaving his service. Under these cir-

cumstances I cannot say that the Sessions have done wrong in

quashing the order of removal to Thurtiham ; though I think

they might have drawn a diiferent conclusion from the facts of

the case.

Bayley J. It appears to me that the Sessions have done

right in quashing the order of removal as they have done. In

order to constitute a case of dispensation of service, I think the

master should have power to recal the servant to his service all

through the year : but where the master agrees generally to let

the servant go away from his service without reserving to him-,

self the right of recalling him throughout the whole year, I

think that puts an end to the contract of service altogether.

Order of Sessions confirmed.

tVednesday,

July 4th.

The King against The Chapelwardens of the

Township of Haworth, in the Parish of Brad-

ford, in the West Riding of the County of

York.

THIS was an application for a mandamus to these defend-

ants to make a rate upon the inhabitants of their township

A rate to

reimburse

churchwar-
dens such

sums as they had expended, or might thereafter expend, on the parish church, would be bad

on the face of it, as in part retrospecti'vei and therefore the Court would not grant a manda-

mus to the chapelwardens of a township within the parish to make such a rate for raising

their accussomed proportion of the whole: and their refusal to make such a rate, when de-

manded, applying as well to the form as to the substance of the demand, the Court would

not grant the mandamus to raise the money in the common form of such a rate prospec-

tively ^ out of which the churchwardeds mignt repay themselves.

for
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for levying 50^. being 1 5t\i part of a church rate charged upon 1810.

the parish at large, for reimbursing the churchwardens of the

town of Bradford such sums as they had expended or might '"^ Jving

thereafter expend on the parish church of Bradford: and to The Chapel-

pay the said 50/. when raised to those churchwardens. The wardens of

relator's affidavit stated that the parish of jBroc^ort/ consisted of Bradfoud.

15 townships, of which Haworth is one, and that there is an

immemorial custom in the parish, that each of the townships

should contribute to the church rates in certain proportions

stated, of which the proportion of Haworth was 1-ath. That

at a vestry held in the parish church on the -tth of April last,

after regular notice, it was ordered that the churchwardens of

Bradford should collect the rate in question of 250/. for reim- [ BS^J ]

bursing themselves such sums as they had expended or might

thereafter expend on the parish church of Bradford : and then

stated a demand and refusal of the proportion of the rate pay-

able by the defendants.

Paley^ in answer to the rule for the mandamus, objected,

first, that any custom for fixing on a part of a parish a certain

proportion of a church rate, which ought to be equally distri-

buted on all the parishioners, was bad upon the face of it, as

making that certain and invariable which in its very nature was

variable and fluctuating; and however equally the proportions

might have been distributed in the first instance, yet they had

now by the fluctuations of population and property become

unequal and unjust. This question he said, was not decided in

Stead V. Heaton (a), which turned on another point, as to the

evidence of the custom. [Lord Ellenbormigh C. J. We shall

not decide this question upon affidavits, but shall, for this pur-

pose, assume the custom to be good. The point, however, did

^ot pass without consideration in Stead v. Heaton,'] Secondly,

he objected that no rate could be made to reimburse church-

wardens ; for they were not bound, nor ought they, to lay out

money till they had collected it in hand : for otherwise they

might lay out more than was allowed by the justices, and then

charge the parish for the excess. And non constat that it is to

reimburse them what they have expended within the same year;

it may have been for expences incurred many years ago by other

(fl) 4 Term Rep. 6G9.

Vol. XII. G s church-
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[ *558 ]

churchwardens for former inhabitants. And it makes no dif-

ference that this is a rale, to reimburse the same churchwardens

by whom the money was expended. *He cited Dawson v.

Wilkinson (a), and Tawnei/s case there cited, which is reported

in Lord Raymond (b), both which negative the power of

churchwardens to make a rate to reimburse cither themselves or

former churchwardens.

Park and Walker observed that the rate was not merely to

reimburse former but also to provide for future expenditure.

They said that this rate was made in the same form that had

always been adopted in this parish without objection. That in

Taisonej/s case it was admitted, that where money had been pro-

perly laid out by parish officers, (which was not disputed in this

case,) the Court would grant a mandamus to the justices to sign

and allow a rate in the general form for the relief of the poor,

though in fact made for the express purpose of reimbursing the

parish officers: the objection was therefore more a matter of

form than substance; and they urged the Court to grant the

mandamus in the common form, without noticing the purpose

of reimbursement.

[ 559 ]

Lord Ellenborough C. J. The regular way is for the

churchwardens to raise the money before-hand by a rate made in

the regular form for the repairs of the church, in order that the

money may be paid by the existing inhabitants at the time, on

whom the burthen ought properly to fall. It will indeed some-

times happen that more may be required to be expended at the

time than the actual sum collected will cover: but still it is ad-

mitted that the inconvenience has been gotten rid of in such

cases by an evasion; for the rate has been made in the common
form, and when the churchwardens have collected the money,

they have repaid themselves what they had disbursed for tlie

parish. But we cannot now grant the mandamus to make a

rate in the common form ; for the demand made upon the de-

fendants was to make a rate in the form in which the rule is

drawn up, to reimburse the churchwardens of Bradford for

money which they had expended, as well as for what they

might expend; and the refusal of the defendants to make such

{<*) And. 11. and Rep. temp, Hard'w, 381. (^) 2 Ld, Raj^m. 1009.

a rate
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a rate applies to the form of the demand; and we cannot now 1810.

quah'fy their refusal. At present, it appears that the rate prayed

for in this form would be bad, and therefore we cannot enforce The King

it by mandamus.
^ , Thfchapel-

Per Curiam, Rule discharged. wardens of

Bradford.

The King against The Mayor of St. Albans. '^tiytT

^HE Attorney-General upon a former day applied for a The borough

mandamus to the mayor of St. Albans to swear in [a) having first

Charles Wetherell, Esq. into the office of deputy-recorder of the received a

borough,* upon the appointment of Perceval Lewis, Esq. the i"^corderby

present recorder. St. Albans is an ancient borough, incorpo- Charles i., a

rated under charters oi Ed. Q. and Charles 1. and there former- subsequent

ly existed under that of Ed. 6. a weekly court of record held
Qfi^^i^s 2. af-

before the steward; but Charles 1. gave a recorder to the cor- ter nominat-

poration. Then Charles 2., by his charter of the 27th of July, f"^/*
a'

*^

1664, upon which the question arose, new-modelled the corpo- and modern

ration, and after nominating John Simpson to be the first and recorder un-

modern recorder under that charter, proceeded to give the
(.^^jj^gj. jg_

power of appointing a deputy in these words :

—

clared that it

should be
lawful pro

pradicto J. S. moderno recordatore to nominate a sufficient person fore et esse depiitatunt

SUUM in officio recordatoris j et quod hujusmodi deputatus sic factus, &c. habeat et habebit

as ample power in the absence of the xzzoxdisx: aforesaid as the recorder for the time being,

by virtue of those or any former letters patent habet aut habere et exercere posset et debet

:

held that this did not extend the power of appointing a deputy to the successors of J. S. in

the office of recorder ; and that this, which was the plain meaning of the words of the

clause, was confirmed by another clause, " Quod recordator pro tempore existens in perpc
tuum sit et erit justicianus pacis ;" and by another clause, whereby power is given to T.

Richardsi the town clerk, et cuilibet communi clerico successor/ to appoint a deputy with the

approbation of the mayor and aldermen ; and also by the fact that no deputy had been ap-

pointed by any succeeding recorder after the first named, until a recent instance before the

present appointment ; though this nonuser was attempted to be accounted for by shewing a

by-law (admitted, however, to be bad) passed not long after the charter of Charles 2. by
which the recorder's appointment of a deputy was subjected to the approbation of the

mayor and aldermen.

(a) It was observed by the Court, upon the motion for the mandamus, that

as the deputy recorder was not a member of tlic corporation, but v/as merely

to act for the recorder, the rule for the mandamus should be drawn up in

this form, and not to admit and swear him in.

Gg2 "Et

[*560 ]
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1810. " Et ulterius volumus, et per presentes declaramus, quod

bene liceat et licebit ad et pro pradicto Johanne Simpson mo-
1 lie ft-iNG demo recordatore burgi prcedicli constituere nominare et tacere

The Mavor ^^'Quem alium sufficicntem et discretum virum in legibus

. of Angliae eruditum fore et esse deputatum siium iii officio recorda-

St.Albans, toris burgi illitts; et quod hujusmodi deputatus sacrum suum

corporale, coram majore burgi prsedicti p7-o tempore existente, ad

officium et locum ilium bene et fideliter in omnibus juxta debi-

tum officii et loci illius exequendum prasstabit, in talibus modo

et forma qualibus recordator ejusdem burgi sacrum suum prae-

stare debet et tenetur. Et quod hiyusmodi deputatus, sic

factus nominatus et juratus, habeat et habebit tarn plenam

potestatem et authoritatem, in absentia recordatoris prsedicti, in

omnibus et singulis officio recordatoris illius sive pertinentibus

ad omnes intentiones et proposita quam recoi'dator burgi illius

p7'0 tempore existens, virtute praesentium seu aliquaram aliarum

literarum patentium aliquorum progenitorum nostrorum in hac

parte factorum, habet aut habere et exercere ^055^/ et debet.

Et ulterius damus et concedimus majori burgi praedicti pro tem-

pore existenti plenam potestatem et authoritatem ad sacrum

[ 561 ]
praedictum hujusmodi deputato dandumet praestandum per pre-

sentes. Volumus etiam quod recordator burgi praedicti pro tem-

pore existens in perpetuum sit et erit justiciarius pads et de le

quorum hseredibus et successoribus nostris, infra dictum burgum
et limites ejusdem, ad omnia facienda et exequenda quae ad

officium justiciarii pacis et de le quorum pertinent seu quovis-

niodo spectant : quodque talis et hujusmodi recordator, ante-

quam ad officium suum exequendum admittatur, sacrum suum
sic ut praefertur coram majore burgi prsedicti pro tempore

existente prius praestabit." The following parts of the same

charter were also referred to in the argument:

" Assignavimus, constituimus, &c. T. Richards fore et esse

primum et modernum communem clericum burgi illius, continu-

endum in eodem officio durante bene placito dictorum majoris

et aldermannorum, ad faciendum et scribendum, &c. Volumus
etiam quod bene licebit eidem T. Richards et cuilibet communi

clerico siicccssori officium illud per so vel per sufficienteni depu-

tatum suum exercere, quoties causa impotentia; et alia causa le-

gitima ad officium illud exequendum ipsi vacare non sufficit, per

majorem et aldermannos burgi praedicti pro tempore existentibus

vel
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vel majorem partem eorundem approbandum." And at the end 1810.

of the charter is the following clause: " Et ulterius volumus,

&c. quodmaior, aldermanni, capi talis senescallus, recordator, i he King
^

. , . ,..»,... ... .
,

• against
communis clencus, et omnes alu ofhciaru et ministri nostri burgi rpj^^ Mayor
praedicti, et eorum depiitati, necnon omnes justiciarii ad pacem of

iiostram haaredum et successorum nostrorum, &c. antequam ad St.Albans.

executionem sive exercitium officii, &c. shall take the oaths of

allegiance."

It appeared by the affidavits that Mr. Simpson, in the course

of his recordership, appointed two deputies, the first of which C 5o2 J

was in 1672; but that he acted the greatest part of his time in

person. That in 1667 certain bye-laws were made by the cor-

poration recognizing the right of the recorder for the time being

to appoint a deputy, but stipulating that he should appoint such

deputy as the mayor and aldermen should approve of; whose

approbation was not required by the charter. That in the reign

of James Q. when Mr. Farringdon, the immediate successor of

Mr. Simpson, was recorder, a petition was presented to the

crown for another charter with certain amendments, one ofwhich

was that the recorder might have power to appoint a deputy ;
'

but before that charter was perfected, the king withdrew from

the realm. It did not appear that any other deputy recorder was

appointed till 1782, when one was appointed upon the nomina-

tion of the present recorder; but that deputy acted only for a

short time, and then resigned. The question now made was

whether the power of appointing a deputy was by the charter of

Charles 2. confined to Mr. Simpson, the first recorder, or whe-

ther it extended also to his successors in the office ?

Dumpier and Copley now shewed cause against the ride for a

mandamus, and insisted that the power of appointing a deputy

was confined by the words of the charter (on wliich they com-

mented at large) to Mr. SimpsoJi, and could not be extended by

implication to his successors. The power was given to him by

name to appoint a sufficient person to be his deputy. There

might have been special reasons for confiding such a power to

him, which might not ordinarily extend to his successors. The
corporation might be satisfied from their personal knowledge of

him that he would not put a deputy upon them who was not

agreeable to them. As to the construction put upon the statute

de
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1810. de circumspecte agatis (a), which, though naming only the bi-

shop of Norwich, has been held to extend to all bishops ; that
rpi 17" /-.ine A.IN6 ^a,s a remedial statute and was therefore to be liberally ex-

The Mayor poii"ded : but the office ofrecorder is judicial, and it is against

of the policy of the law that such an office should be executed by
St.Albans, deputy without an express warrant given to the principal to make

such an appointment. They relied particularly on the word pos~

sety which was only correct as applied to the then existing re-

corder ; but if meant to be applied to any future recorder the

word would have been possity and that was the word applied

throughout the charter to any future officer. They also laid

stress on a prospective clause, which required the court to be

holden before the mayor and recorder, or in their absence before

the two senior aldermen, not mentioning the deputy recorder,

as it would have done if the framers of the charter had looked

to the existence of such an officer ; the deputy of the first re-

corder having the same power as the recorder himself.

T/ie Attorney-Generaly Lens Serjt. Warren, and Nolan,

contra, argued that the power was so intimately connected with

. the office, and so little wiJi the particular person who should

happen to fill it, that the fair presumption was that it was in-

tended to be annexed to the office and not to the individual offi-

cer who first held it; and the Court would therefore adopt that

construction if, by possibility, the words of the charter would

bear it. The crown must have intended that the inhabitants of

the borough should be at all times governed in the same manner

;

[ 564 ] otherwise it would be a power given to John Sinipsoti, and not

to the recorder as one of the corporation, nor for the benefit of

the inhabitants. The deputy is to have as full power and autho-

rity in the absence of the recorder, as the recorderfor the time

being, by that or any former charter : that refers to every future

recorder : the words are " habeat et habchit tam plenam potes-

tatem, &-c., and as all recorders were to have the same powers,

it was nugatory to say that the deputy should have the same

powers as any recorder would have : the words habeat et hahehit,

&c. give the deputy for the time being whatever power the re-

corder for the time being would have. They also referred to

the words appointing the recorder for the time being a justice of

the peace, and argued that the appointment of the deputy was

(«) 13 Ed.\, 'Vide 2 Imi. 487,

irivtn
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given in similar terms. Prcsdictus recordator does not mean 1810.

John Simpson but the modern recorder aforesaid : if the refe-

rence had been meant to apply only to the individual, it would The King

not have stated merely his name of office. [Lord Ellenhorough ry^"^"^^^

C. J. Prcsdictus having been before applied to John Simpson ^f
^

the modern recorder ; when in the same sentence prcedictus re- St.Albans.
cordator is used, must it not be understood that the whole de-

scription is to be brought down, and then it means not merely

the aforesaid recorder^ but the aforesaid recorder John Simpson?]

Instead of et quod hujusmodi deputatus," &c. the language

should have been deputatus ejusdem Johannis Simpson^ or hu-

jus, or illius, if it had been meant to confine the deputation to

him alone : hujusmodi applies rather to the nature of the office

:

and if recordatori illius in the same sentence meant John Simp-

son, the words pro tempore existens, which soon after follow,

could not with any propriety be applied to him. Then \^ posset

is to be relied upon, how does that accord with debet P The
word moderno does not mean the same as primo, but only the [ 5Q5 ]

modern recorder under that charter ; and it is the same as if it

had said that it should be lawful for the recorder created by this

charter, who is now John Simpson, to make a deputy: and when
recordatoris is immediately after mentioned, it is without any
term of reference to John Simpson ; and therefore when it re-

curs again with the adjunct prcedicti, it must refer to the officer,

the recordator, who is before-mentioned alone, without reference

to John Simpson. They referred to the Earl of Shrewsbmy's

case (a). And lastly they argued that if the words were even

ambiguous, the reason of the thing ought to decide the con-

struction in favour of the officer, as recorder : and that this con-

struction was strengthened by the contemporaneous usage, and
by the evidence of the bye-law ; though that was bad in attempt-

ing, as it did, to fetter the power of the recorder by requiring

the approbation of the mayor and aldermen: and the existence

of that bye-law, which made it doubtful whether such approba-

tion were necessary, sufficiently accounted for the non-user of

the power by the intermediate recorders.

Lord Ellenbouough C. J. We are called upon to put a

construction upon the charter of Charles 2., and the question

is whether the power of appointing a deputy were by that char-

(a) 9 Rep. 46 L
ter
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1810. ter confined to Jbhn Simpson alone, the first modern recorder*

under it, or whether the same power extend to all future record-

1 he King g^s ? It is material to consider how the corporation was con-

Tlfe Mivor ^^^^'^^^d i" ^^^^ respect before that charter. The recorder was

of a branch of the ancient office of steward, and had branched off*

St.Albans, in the name of recorder under the charter of Charles 1., by the

r 566 1 terms of which the recorder was to execute the duties of his

office in person. If that duty were to be relaxed upon the ap-

plication for the new charter in the time of Charles 2., we must

look for the alteration in the precise words of that charter, and

we shall look at them with jealousy : we shall also compare them

with the other parts of the same charter in which a power of

appointing a deputy is given to the town clerk ; and we find that

those who drew the charter were well aware of the proper gene-

ral words to be used in giving a general power to the officer for

the lime being to appoint a deputy, when such a general power

was intended to be given. The words of that clause are, "vo-

lumus etiam quod bene licebit eidem T. Richards et cuilibet

communi clerico successoi'i, &c. to execute the office by himself

or his deputy, &c. ; but such deputy is to be approved by the

mayor and aldermen for the time being or the major part of

them. Now that clause names not only T. Richards, the then

town clerk, but all his successors : and compare the terms of it

with the words in which the power in question is given, and if

there be no real doubt or ambiguity in them, I should be loth to

refer to an extreme case of personal favor for their construction,

when the crown has spoken plainly for extending the same power

of appointing a deputy to all future recorders. Now the power

is in terms given to John Simpsori, personally named, and called

the moderji recorder of the borough : and that cannot by any

construction refer to all future recorders, but it is a natural de-

scription of the person, and by his particular designation of mo-

dern recorder : and he is to make a sufficient person '' foi'c et

esse dcputatum suum" &c. Then it proceeds, " et quod hujus-

7?zoc?z deputatus" should take his oath; deputy of whom ? ofJohn

Simpson ti)e modern recorder : no other kind of deputy is men-
tioned before : such deputy then is to take his oath before the

mayor for the time being : these latter words are relied on as

looking prospectively to all future mayors ; but Joh?i Simpson

might live for many years, while the mayor would be changed
"

^
every
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every year; therefore the words of succession are there properly IS 10.

introduced as applied to the office of mayor before whom the

oath was to be taken. Then the deputy is to take his oath in The King-

such mode and form as recordator ejusdem burgi ought to do. 'j'u^'yf^

Then follow the wol'ds which have been principally relied on in of

the sentence beginning, " et quod hujusmodi deputatus sic fac- St.Albans.

tus," &c. ;
(that is, by John Simpson; for no recorder in general

is before mentioned
:
) shall have as ample power in the absence

" recordatoris^r^(Z/c^z (that is, oi John Simpson^ the modem re-

corder; and if, instead of the words of reference, the term re-

ferred to be introduced, the sense will be quite clear) to all

intents and purposes as the recorder^r the time being (which

are the words principally relied on) by virtue of that or any for-

mer letters patent has or may and ought to have and exercise.
'

That is a reference to the functions of the recorder, that is, of

the modern recorder, John Simpson, or any of his predecessors.

Full power is then given to the mayor for the time being to ad-

minister the oath hujusmodi deputato : but no other deputy was

predicated than the deputy of John Simpson. Then follow

words which throw a strong light upon the preceding clauses ;

for after having done with the particular recorder, John Simpson,

the charter proceeds to specify the general power of every re-

corder, by providing " quod recordator burgi praedicti pro tem-

pore existens," and then it uses the words " in perpetuum sit et

erit (which are put in contrast with the modernus recordator be- [ 568 ]

fore named,) justiciariuE pacis," &c. But if any doubt could

be made whether the words which have been commented upon

had been accidentally used, there is in the same charter another

clause giving power to the then town-clerk, Thomas Richards,

and to every succeeding town-clerk, to appoint a deputy ; but

then such deputy is to have the approbation of the mayor and

aldermen. No such approbation is required for the recorder's

deputy; which shews that the crown conferred the power of

appointment on John Simpson, from conviction of his personal

fitness to judge of the sufficiency of his deputy. I do not bring

in aid any materials of construction from the subsequent charter

irregularly prepared in the time o^ James 2., nor from the opi-

nions of any recorder as to the meaning of the charter of Charles

2. : but I cannot refrain from observing that in fact no appoint-

ment of a deputy has been made by any other than the first re-

corder
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ISIO* corder down to the year 1782, when the present recorder

named a deputy, who acted for a short time : and that is the
J,he JviNG

^jjjy extrinsic circumstance I would refer to in aid of the con-

The Mayor struction of the charter ; which, however, I think, requires no

of such aid upon the present question.

St.Albans. Grose J. The question is, whether the power of appointing

a; deputy were given to John Simpson alone, the modern recor-

der named in the charter, or were meant to Ije extended to his

successors in the same office. It is said that there could be no

reason for giving such a power to him in particular : but looking

attentively at the words of the charter, it appears to be given to

him by name, describing him also as the modern recorder. Then
looking to other parts of the charter, we find that where the

C 569 3 power of appointing a deputy was meant to be given generally,

as in the instance of the town»clerk, it is given to him and each

of his successoi's. That is an argument which I confess I am
not prepared to answer; and therefore I feel inclined to adopt

my Lord's construction of the charter. And though I cannot

assign any satisfactory reason why the power should have been

confined to the first recorder under that charter, yet it is safer

to abide by what we find expressed in the charter than to pro-

ceed upon conjecture of what might more probably have been

intended; especially where the other construction has never

been adopted in practice till a very recent instance. I therefore

agree that the mandamus ought not to go.

Le Blanc J. If the words of the charter appear to us to be

plain^ we ought not to look to what we might consider as the

motive which should have governed the crown. What were the

motives forgiving this power to the then recorder only, we can-

not now conjecture ; but if we collect from the words that the

crown did so intend, we must give efFectto that intention so ex-

pressed. Now it appears that when the crown meant to give a

power of appointing a deputy generally, it has given it to the

then town-clerk and all future town-clerks in express words.

But when power is given to the recorder to appoint a deputy, it*

is not given to the recordOT generally, but the crown declare

that it may and shall be lawful ^^ pro prcedicto Johanne Simp-

scm^ moderno. recordaiore" to make a sufficient person '* depu-

tatum swum" in the office of recorder. It is argued that this is

to be understood as a graat of the power to the modern office

of
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of recorder then filled by John Simpson^ as if his name had 1810.

been introduced merely by way of instance, and not as one to

whom the power was given personally. But when we find that ^ jvins

1 o ^ ^ ^ ^ • agOttlStm every other part ot the charter where the crown meant to give The Mayor
a power generally to be exercised by the officer for the time of

being, it is so expressed, we cannot suppose that the like words St. Albans.

would have been omitted in this part, if the power in question

had been intended to be given generally. An argument has also

been raised upon the words of the clause giving power to the
'

mayorfor the time beiiig to administer an oath to the deputy so

appointed ; but that was at all events necessary, the mayor being

an annual officer. It is also relied on, "quod hujusmodi depu-

tatus," so made, nominated, and sworn, shall, in the absence of

the recorder aforesaid, have the same power in all things " quain

recordatpr burgi illius pro tempore existens" &c. : by which, it

is said, must be understood that the deputyfor the time being

was to have the same power as the 7-ecorder for the time being.

But I do not know how else it could be properly described : it

could not properly have said that the deputy should have the

same power as was before given to John Simpson : for he was

to exercise all the powers which had been before given to the

office of recorder by virtue of any former letters patent as well

as by that charier, It appears therefore upon an attentive ex-

amination of the charter, that the original clause conferring the

power in qijertion does not contain any ambiguity which should

lead u) to pick out the meaning of the crown from other pnrts

of thes'.rae charter; though as far as we can collect itf mean-

ing frora other p^^'ts, it falls in with the natural meaning of the

words Ujcd in tli^.t clause ; and that those expressions which have

been relied on as warranting a more extended construction ofthe [ 571 ]

power may oil be explained : there is therefore no such doubt

upon the meaning of the charter as should induce the Couri; to

grant for the writ for the purpose of putting the defendant to

make a special return.

Bayley J. The true construction of the charter is, that the

right of appointing a deputy was meant to be confined to John

Simpson, the modern recorder under the charter, and not to be

extended to h,is successors.. There might be motives weighing

with the crown for conferring such a s{>ecial power: he had

been recorder for some time, had been tried and approved, and

rclianct;
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1810.

The King
against

The Mayor

St. Albans.

C 572 ]

reliance might be placed on his personal judgment and dis-

cretion in the exercise of such a power : he was appointed by

the crown under the new charter ; but future recorders would

be appointed by the corporation, and the crown might not in-

tend to give future recorders the same power of putting a deputy

upon the corporation whom they might not approve. And in

fact, since the death of John Simpson there has been no deputy

recorder appointed till the time of the present recorder. It is

not necessary that there should be a power of appointing a de-

puty for such an office ; and if the crown had meant to give the

power generally, it would not liave used the special and restric-

tive words which it has done in the clause conferring it. It is

also to be remarked, that there are two other clauses in the char-

ter giving powers to officers in general terms, which extend to

their successors ; which would naturally have led the crown to

have used the same general words in this clause, if it had meant

to extend the power in like manner. One of them is that which

makes it lawful for Thomas Richards the town-clerk, and for

every succeeding tcmn-clerh^ to appoint a deputy with the appro-

bation of the mayor and aldermen ; the other is, where power

is given to the recorder for the time beingfor ever after to be a

justice of the peace, which extends to all future recorders. The
change of phrase in these instances from that used in the clause

in question shews a change of intention in the giver of the

power : and therefore, without further criticising and comment-
ing upon the words of the clause, I agree with the Court upon

the general construction of it.

Rule discharged.

Thursday,
July 5th.

The King against The Justices of Staffordshire.

A MANDAMUS was applied for, commanding the defcnd-
-^^ ants to cause continuances to be entered upon the appeal of

No appeal

lies to the

Sessions

against a con-

viction and commitment in execution for three months of a collier under the stat. G G.s.

c. 25. for absenting himself from his master's seivice ; the clause of appeal in that statute

excepting an order ofcommitment, and the order of commitment in question containing a

conviction of the collier for an offence within the act.

Joseph
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Ki£JosephThompson sigamsi arecord ofconviction of himasahired 1810.

servant to E. Sheldon, for having absented himself from the ser-

vice of his master, without his consent, down to the next general ^^^^ King

quarter sessions, to be holden for the county of Stafford, and at The JuTtices

such sessions to hear and determine the matter of such appeal. of

The affidavits set out the instrument itself at large, viz. " County Stafford-

" of Stafford—To the constables, &c., and to the keeper of the shire.

" house of correction at Stafford in and for the said county

—

" Whereas Joseph Thompson, a hired servant to T,. <S., of the

*' parish of Tipton, in the said county, collier, is this day brought
" before us, two of his majesty's justices of the peace for the

*' said county, and is lawfully convicted, as well by the oath of

" the said £. S. as otherwise, of being his lawful hired servant,

" and of having absented himself from his service in the said

" parish of T. &c. without his consent, before the expiration

*' of the term of his contract to serve—These are, therefore, in [ 573 ]

" his majesty's name, to charge and command you the said con-

" stable to take and convey the said J. T. to the house of cor-

" rection aforesaid, and deliver him to the keeper ; and you the

" said keeper to receive the said J. T. into your custody, and
*' safely him there keep two months from the date hereof. Given
" under our hands and seals this 29th of January, 1810."

(Signed and sealed.) That Thompson immediately upon, or

soon after such conviction, and before he was conveyed to the

house of correction under that warrant, gave notice in writing

to Sheldon, and also to the convicting magistrates, of his inten-

tion to appeal to the next sessions against such conviction, and

offered to enter into a recognizance before one of the same

magistrates with sufficient surety conditioned as in the statute

is directed ; which was refused. That notices were again given

to the magistrates and the prosecutor on the 23d of April last,

more than six days before the sessions, that Thompson would

appeal against the conviction ; and he also entered into a recog-

nizance before another magistrate to appear at and abide the

order, &c. of the Court. That he entered his appeal at the

sessions on the 3d of May, and proved his notice of appeal and

recognizance ; but when the appeal was called on, the clerk of

the peace informed the Court that no conviction, order, or

determination of the magistrates against Thompson had been

returned
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The King
against

The Justices

of

Stafford-
shire.

C*574. ]

1810. returned to the sessions; for which cause, and no other, the

appeal was dismissed without trial.

Jervis and Petit opposed the rule, contending that the war-

rant of commitment of the 29th of January^ 1810, was a com-

mitment in execution under the stat. 6 Geo. 3. c. 25. This

statute was passed in extension of the stat. 20 Geo. 2. c. 19. in

pari materia; and the 4th sect, provides that if any artificer,

collier, &c., shall contract to work with any person for any time,

and shall absent himself from his service before the term of his

contract shall be completed, or be guilty of any other misde-

meanor, any justice of the peace of the county or place, on

complaint made upon oath by the mastei", &c., may issue his

warrant for the apprehension of such collier, &c., and examine

the complaint; and, if it shall appear to the justice that such

collier, &c. shall not have fulfilled his contract, or hath been

guilty of any misdemeanor, it shall be lawful for the justices

to commit him to the house of correction for any time not ex-

ceeding three months, nor less than one. By s. 2. of the for-

mer act, the imprisonment was confined to one month. And by

s. 5. of both acts, the appeal, which is given in other cases with-

in the two acts, is denied in this case: for it provides, " that if

"any person shall think himself aggrieved by such determina-

" tion, order, or warrant of any justice of the peace as afore-

** said, except an order of commitment, every such person may
** appeal to the next general sessions, &c., giving six days' no-

" tice, &c., and entering into a recognizance within three days

" after such notice, &c., with sufficient surety conditioned to try

" his appeal," &c. This, then, must be taken to be an order

ofcommitment within the meaning of the act, excepting it out of

th6 clause giving the appeal; which clause will still operate

upon other cases within the two acts ; such as orders for com-

posing differences, and respecting wages between the masters

jmd servants there named, and for determining the amount of

satisfaction for loss of service. It is a conviction, and an order

[ 575 J of commitment of the offender in the same instrument: it is

not, therefore, open to the objection taken in The King v. Rhodes

(fl), where the defendant was committed in execution under the

(«) 4 Term Rep. 220., and vidc Re;^ V. Cooper, 6 Term Rep. 509. And
Massey y. Johnion, ante} 67.

vagrant
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vagrant act (a), without any previous conviction for the 6fFenc6. 1810.

And though it was said by BuUer J. in l^ke King v. Eaton [b),

that justices of the peace ouffht, in every instance, to return a ^"^ King
• • ^ ^u • I. .r. 11- u . • against

conviction to the sessions, whether an appeal be or be not given
; The Justices

yet the reason assigned was that the crown might not be depriv- of

ed of its share of the forfeiture; which does not apply to a case ^tafeord-

of this sort. But, supposing the Court were of opinion that

there ought to have been a separate conviction returned to the

sessions, against which the party might have appealed, and that

the appeal is only restrained in the case of a simple order of

commitment in execution, as distinct from such conviction

;

yet the two months' imprisonment having long since expired,

the Court would not now do a nugatory act, by granting a man-
damus to the sessions to receive and enter continuances on an

appeal, from which no effect could ensue.

Gaselee, contra, contended that the conviction^ and the com-

mitment in execution, were two distinct things in their nature,

and could not in legal contemplation be united, by being blended

together in the same instrument : and that the latter only being

excepted out of the appeal clause by the designation of an order

of commitment, an appeal lay against the conviction, under the

general terms of the 5th clause, " that if any person shall think

*' himself aggrieved by such determination, order, or warrant of

*' any justice of the peace, (except an order of commitment,) he
*' may appeal," &c. If this clause do not extend to convictions [ 576 3

under the 4th clause, there will be little else for it to operate

upon in the statute; for the only other power to be executed

by justices of the peace is under the first clause ; where an ap-

prentice shall absent himself from his master's service, and shall

refuse to serve him for a further time in proportion to the loss

of service during the contract, or to make compensation to his

master for it; in which case a justice of peace, on complaint

of the master, may determine what satisfaction shall be made
to the master, and may commit the apprentice to the house of

correction not exceeding three months, if he do not give secu-

rity to make such satisfaction. \,Bayleij J. The appeal clause

will operate upon the determination, or order of thejustice, as to

the amount of the satisfaction to be paid to the master by the ap-

prentice under the latter act, if he do not serve out his lost time.]

{a) 17 G. 2. c, $, {b) 2 Term Rep, 285.

It
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The King
against

The Justices

of

Stafford-
shire.

1810. It is difficult to suppose that the legislature meant to give an ap-

peal against an order for a further service of perhaps 24 hours,

or for the payment of a few shillings in satisfaction of the loss

of service, and yet to deny it in the case of a conviction to be fol-

lowed up by three months' imprisonment. [Lord Ellenborough

C. J. To what else than this order of commitment can the

words of exception in the appeal clause apply ? Le Blanc J.

This is a conviction and a warrant of commitment in execution

at the same time: the act does not separate them ; and to give

the exception in the appeal clause any effect, it must operate on

both. Under the vagrant act, the conviction and commitment

are always in the same instrument.] There must be a convic-

, tion before there can be a commitment. [Bayley J. There

must be a conviction in the warrant of commitment. The ob-

jection in The King v. JRhodes was, that the warrant of com-

[ 577 ] mitment did not include a conviction: it only stated that he was

charged before the justice with being a rogue and vagabond

:

and it did not proceed, as it ought to have done, to adjudge the

defendant to be guilty of the offence charged.] Unless the ap-

peal lies in this case, to get rid of the conviction, although the

period of imprisonment has expired, the party grieved is with-

out redress ; for so long as the conviction remains in force, it

will be an answer to any action of trespass.

Lord Ellenborough C. J. It is not for us to say whether

it may be convenient and proper to provide a remedy by appeal

for a party grieved by a commitment in execution under this act

:

we can only declare what the legislature have said in this case

:

and when, by excepting an order of commitment out of the ap-

peal clause, they have said that there shall be no appeal against

such an order, and when the commitment must for this purpose

be taken to be one and the same thing with the conviction, we
have no discretion left to exercise upon the subject: and it does

not become us to scan the wisdom of the provision which the

legislature have enacted.

Fa- Curiam, Rule discharged.

White
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1810,

White and Others against Parkin and Others. jui^eth.

^T^HE plaintiffs, as owners, brought assumpsit against the The plaintiiFg

defendants as freighters of a ship, and the declaration con- tractedbv"
tained a special count, stating the charter-party of affreight- charter-party*

ment after-mentioned ; and that the defendants, in consideration ^^^^^^' ^^l^
of the plaintiffs permitting the ship to take in her good's in the in theThamesi

Thames, instead ofher loading at a port in the English channel, *o
^'j'f^'

j^

promised to pay for such use of the ship, after the rate in the ants for eight

charter-party mentioned; and that the pay should commence months ^o

and be accounted from the day the ship should be entered out-
<^°^^^^'^^

J *r from the day
wards at the custom-house. There were also general counts of her sailing

for the use and detention of the ship. At the trial in London ^'oj" Graves-

before Lord Ellenborough C. J. a verdict was taken for the voyage there

plaintiffs for 397/. \Qs. Sd. subject to the opinion of the Court stated, and

upon the following case:
having co^.

By charter-party of affreightment, under seal made the 15th she should

oi November, 1808, the plaintiffs, as owners of the ship Sir Sid- sail from the

r<-T ^ • ' t TT7 T7-11 1 1 r • 1 Thames to any
ney Smith, then Jymg in the West India docks, let her to freight British /»or//a

to the defendants by the month for 8 calendar months, to begin the English

andbe accountedfrom the day of the ship's sailing from Graves- [oload such^^

end on the voyage after-mentioned, and for such further time as goods as the

might be necessary to complete the same, upon these terms, freighters

The owners covenanted with the freighters that the ship should, ^^^ ^nd sail

with the first opportunity of wind and weather, sail from the to the West

Thames, and proceed direct, agreeably to the instructions of the k" l^"u

freighter, to any one British port in the English channel, and on return-cargo

her arrival there should be madetiffht and stronsr, and in every to London;
. afterwards

respect seaworthy, and be manned, armed, and equipped as agreed by
therein mentioned, &c.; and should thereupon take on board at parol with

such her ordered ports all such lawful goods as the freighters !„* tj ^^u"

should tender, &c,, and sail therewith from her loading port, ship, instead

and proceed direct to Barbadoes for orders, whether to unload °^ loading at
' some port in

the channel,

should load

in the Thames, and that the freight should commencefrom her entry outwards at the custom-

house : held that this subsequent parol contract was distinct from, and not inconsistent with,

the contract by deed, being anterior to it in point of time and execution, and might there-

fore be enforced by action of assumpsit.

Vol. XIL H h aj
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1810. ^t Hayti or Martinique, &c. and take in a return cargo, and

return therewith direct back to the port of London^ and there

White make a true delivery of the cargo to the freighters. In consider-
agatnst ation whereof the freighters covenanted to provide the king's

licence and other necessary documents for the voyage, and to

load the ship at a British port in the English channel, and to

dispatch her to Barhadoes, &,c. and to unload the out\\ ard and

bring the homeward cargo at and to the places and in the man-

ner described, and also to pay the owners for freight during the

said voyage a?id employ at the rate of 405. per ton of the ship's

register tonnage, per calendar month, for 8 calendar months

certain, to begin and be accounted from the day of her sailing

from Gravesend in the outward voyage, and at the like rate for

such further time as the ship should be continued in the service

and employ of the freighters, until the final discharge of her

homeward cargo at the port of London.

After the execution of the charter-party, upon the application

of the defendants, it was agreed between them and the plaintiffs,

that the ship, instead of loading at some port in the channel,

should take in her cargo in the Thames, and that the pay of the

ship should commence from the time of her being entered out-

wards at the custom-house. The charter-party however was not

waved, but was to stand in all other respects. In consequence

[ 580 J
of this agreement the ship took in a cargo in the Thames, was

entered outwards at the custom house on the 30th November,

and sailed from Gravesend on the 27th of January, 1809, and

went to Falmouth, where she took in some pilchards. She af-

terwards proceeded to St. Domingo, {Hayti,) delivered her

outward cargo to the orders of the defendants, took in a return

cargo on their account, and returned back to London. All the

freight due according to the charter-party, computed from the

vessel's departure from Gravesend, has been paid : the sum for

which this action is brought is the additional sum for the pay,

computed from the entry outwards at the custom-house, accord-

ing to the agreement above-mentioned for the ship's loading and

detention in the TJiames. The question was, whether the plain-

tiffs were entitled to recover? It they were, the verdict was to

stand : if not, a nonsuit was to be entered.

Taddy, for the plaintiffs, said that as there was a good consi-

deration for the promise laid in the declaration, the plaintiff

would
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would be entitled to recover in this action the additional freight

for the hire and use of the ship from her loading and entry out-

wards in the Thames until her departure from Gravesend, from

which time she proceeded under the charter-party, unless that

deed stood in the way. But he contended that the new promise

would support this action either as a substitution in lieu of the

original contract contained in the deed, or as an addition to it.

It has been settled since Blake's case (a), that accord and satis-

faction is a good plea in every case of a specialty where damages

only are to be recovered for a wrong or default subsequent to

the deed, though not where a sum certain is due upon the face

of the deed. Now here, after the ship has been loaded by the

freighter in the ThameSi under the new agreement, of which he

has derived the benefit, he cannot object that she was not loaded

in the channel ; though the agreement to load in the river could

not have been pleaded in bar of an action on the specialty; for

after the parol contract has been carried into effect, a new cause

of action arises, and the rights of the parties under the speciality

are varied, not by the parol agreement to vary them, but by

what has been done and accepted between the parties. In the

case of Hotham v. The East India Company (b), it was doubted

whether facts of this kind could be set up in defence by way of

plea to an action of covenant on the charter-party, and therefore

the questions between the parties were tried in feigned issues :

but Lord Mansfield said, " he had no doubt but that if the de-

livery of the cargo at Margate was in the contemplation of the

parties substituted for a delivery at London^ it might have been

averred in an action of covenant." And Btdler J. said, " there

could be no doubt on the subject of the first issue, if the parties

had gone on in the usual way by an action of covenant on the

charter-party. If an act undertaken to be done be dispensed

with by the other party, it is sufficient so to state it on the re-

cord." But, 2dly, at any rate this new contract may be super-

induced upon the other: [Lord Ellenborough C. J. that is, if it

do not contradict the terms of the specialty contract.] There

can be no contradiction between them, inasmuch as the parol

contract is for an antecedent period to the other ; and there

could have been no remedy on the specialty for the use and de-

1810.

White
against

Parkin.

[ 581 3

(«) 6 Rep, 44.

H h 2

{b) Dough 272.

tention
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1810.

XVHITte
against

Parkin.

C 583 ]

tendon ofthe ship up to tlie period ofher departure from GraveS'

end. He referred to Tenner v. Mears (a), where the assignee of

a respondentia bond recovered in an action of indebitatus as-

sumpsit against the obligor, upon a collateral promise made by

such obligor by an indorsement upon the bond, engaging to pay

the amount to any assignee of the obligee : no action being

maintainable on the bond itself by the assignee in his own name.

[Bayley J. observed that that case had since been doubted (i).]

In Foster v. Allanson (c), where articles of partnership under

seal were entered into between the parties, containing a cove-

nant to account yearly and make a final settlement at the end of

the partnership'; and on the dissolution of it, they accounted,

and struck a balance, which was in favour of the plaintiff, in-

cluding items not connected with the partnership, which the de-

fendant promised to pay ; the Court held that assumpsit lay on

such promise : and Buller J. said, that it would have been the

same though such account had not included any other than part-

nership items.

Scarlett, contra. If this could be considered as a new con-

tract substituted in part for that under seal, it would shew that

the plaintiff might have sued on the specialty for the breach of

it ; but that could not be, there being no covenant in it for the

additional freight : and the doctrine of accord and satisfaction

cannot apply ; for there can only be a good plea after the cove-

nant is broken. Nor does the principle of waver apply; for as

in case of a forfeiture, though the party injured may wave the

'forfeiture, he does not wave the covenant itself. Then the

question is, whether where parties have contracted under seal

for the use of a certain thing, they can by parol superadd other

terms and conditions to the covenant. And when it is said that

this agreement is consistent with the charter-party, the distinc-

tion is more in words than in effect ; for the same thing may be

said in every case where a new term is introduced by parol into

a sealed contract, which before was silent upon the subject.

IlLord Ellenhorough C. J. The parol agreement was for the

use of the ship for a different period of time from that in which

the charter-party attached. Until the period covenanted for ar-

{a) 2 Blac. Rep. 1269.

{b) This was by Lord Kenyan C. J. in Johnson V. CoUinSi 1 Eastj 104.

(c) 2 Term Rep. 479.-482.

rived,



IN THE Fiftieth Yeae of GEORGE III. 583

rived, might not the plaintiff have let his ship out to any other 1810.

person ; and if so, why not to the defendants ? It is only by
blending in the special count the two contracts, that any diffi-

White

culty appears to arise ; for if the case had stood upon the com- vfnKiji
mon count, for the use and hire of the ship for the antecedent

period before her arrival at Gravesend, no answer could have

been given to it on account of the existence of a charter-party,

which did not attach till her departure from thence.] The ante-

cedent contract went to affect the execution in part of the con-

tract under the charter-party, by which latter the ship was to

proceed to some port in the English channel, and there take in

her loading: she therefore sailed as upon a different voyageunder

the new contract. He then cited a case of Leslie v. De la Torre,

tried at the sittings after Trinity^ 1795, before Ld. Kenyan C. J.,

where the declaration was in debt upon a charter-party against

the freighter, and also contained the common counts in debt.

The defendant had chartered the ship of the plaintiff to carry

corn to Barcelona in Spain, and Q5 running days were to be

allowed for waiting for convoy at Portsmouth and Ferrol, and

so much per day was to be paid for demurrage. The defendant,

finding that the ship was likely to wait at Portsmouth a long time [ 584 ]

for convoy, and that the Spanish convoy was at Corunna, per-

suaded the master to go to Corunna and wait for the convoy

there; but, in fact, after going to Corunna^ he waited there for

the convoy much beyond the 65 running days ; and when the

action was brought against the defendant for the demurrage,

he defended himself upon the letter of the charter-party. The
plaintiff, on the other hand, set up the agreement to substitute

Corunna for Portsmouth. Ld. Kenyon objected that there were

no specific damages agreed upon for which debt would lie. The
plaintiff's counsel then suggested that he was entitled to a ver-

dict on the count for a quantum meruit. But his lordship de-

cided that the agreement by charter-party being under seal, the

plaintiff could not set up a parol agreement inconsistent with it,

and which, in effect, was meant in a certain extent to alter it.

Lord Ellenbokough C. J. Here there is no conflict be-

tween the charter-party and the subsequent agreement. It is

true that, where there is a contract under seal, the parties cannot

dispense by parol with the performance of any of the covenants

in it. But here, the agreement to load the ship in the Thames,

before
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1810.

White
against

Parkin.

C 585 ]

before she proceeded to Gravesend, was for a period before the

charter-party attached. Then, what objection can there be to

give an earlier reward for an earlier inception ofthe service than

that which was covenanted for under the deed? The parol

agreement merely borrowed some of the terms of the charter-

party by reference to it, but does not contradict or dispense with

it. If there had been less ingenuity exerted in framing the spe-

cial count in the declaration, and the plaintiff had stood upon

the common count for the use and hire of the ship at a time

anterior to that of the charter-party, there would not only have

been no repugnance, but not even the appearance of any, be-

tween the two contracts. There is, however, no real repugnance

between them, but the two may well subsist together; therefore

this action may well be maintained,

Grose J. The contracts are separate, and one is to operate

befoi-e the other.

Le Blanc and Bayley, Justices, assented.
• Postea to the Plaintiffs.

Brackenbury and Others against

Others.

Pell, and two
Fridayt

July 6th.

To an action

on a replevin

bond, condi-

tioned for the

defendant to

prosecute his

suit below
rvuith effect,

and alleging

a breach in

his not pro-

secuting it

according to

the tenor and
effect of the condition, but therein failing and making default, it is a good defence to plead,

that the defendant did appear at the jiext county court, and there prosecute his suit which
he had there commenced against the now plaintiff, and which suit was still depending and
undetermined: and such plea is not avoided by replying that tlie defendant did not prosecute

his suit as in the plea mentioned, but ^wholly abandoned the same, and that the said suit is not

itill dependingi without shewing how it was determined and ceased to depend.

poseculc

'ipHE plaintiffs declared, as assignees of the sheriff, in debt

-^ upon a replevin bond; which was conditioned to be void, if

Pell^ the defendant, appeared at the then next county court,

&c. and there -prosecuted isoith effect her suit, commenced against

the now plaintiffs, for the taking and detaining the goods, &c.

:

and they averred that afterwards, at the next county court session

the 29th of April, ] 807, the defendant Pell levied her plaint

in the said court against the plaintiffs for the taking, &c. ; but

notwithstanding such proceedings, the defendant Pell did not
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prosecute her said suit in the said condition, S^c. mentioned, ac- 1810.
cording to the tenor, effect, intent, and, meaning of the said con-

dition, * but therein failed and made default ; whereby the said BRACKEif-
BURY
against

Pell.
[*586

writing obligatory became forfeited, &c.; and the sheriff after-

wards, on the 16th November, 1807} assigned the same, &c, to

the plaintiffs, according to the form of the statute, &c. : and then

they alleged non-payment, &c. -

Pleas, 1st, that the defendant Pell did appear at the next

<;ounty court holden, &;c. next after the making of the said writ-

ing obligatory, and tha-e prosecute her suit which she had there

commenced against the no*w plaintiffs for the taking, &c. accord-

ingtothe form and effect of the said condition, &,c. 2dly, That
the defendant Fell, after the levying of her aforesaid plaint, did

prosecute her said suit in the said condition mentioned, and
which said suit is still depending and undetermined. The repli-

cation to both pleas, admitting that the defendant Pell did ap-

pear at the next county court, &c., and did there prosecute her

said suit as in the first plea mentioned, alleged that afterwards,

and whilst the said suit was depending in the said county court,

the defendant Pell did not prosecute her said suit as in the said

plea is mentioned, but wholly abandoned the same, and the said

suit is not still depending or undetermined.

To this the defendants demurred, and assigned for special

causes, that the replication, so far as it relates to the first plea,

admits that the defendant Pell performed the condition of the

writing obligatory ; and docs not shew that the said suit was

legally determined ; or in what manner the defendant P. aban-

doned the same; or that the same was discontinued by her; or

that any judgment of non pros, or otherwise, was given therein

against her in the county court.

Yates was to have supported the demurrer, but the Court [ 587 ]

desired to hear

Courthope, contra ; who abandoned the replication, upon a

strong intimation of the opinion of the Court that it could not

be maintained, as not shewing how the suit once pending was

determined. But he contended that the pleas were bad, inas-

much as they did not shew that the suit had been prosecuted with

effect, according to the condition of the bond : and that it lay

upon the defendants to shew that, in order to get rid of their

obligation. If a party undertake to convey an estate, it is not

enough to state generally that he has conveyed it, but he must

shew
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shew by what deed he conveyed it {a). Ifhe engage to discharge

an obligation, he cannot plead generally that he did discharge it,

but he must shew how. So here, it is not sufficient to state

that the defendant Pell did prosecute her suit, and that it is still

depending, but the plea should have set forth how far it was

prosecuted, or at least that it was prosecuted isoith effect. \Le

Blanc J. What is prosecuting mth effect: what else can it

mean than that it was prosecuted to judgment? But here it is

shewn by the pleas that the suit was prosecuted, but that it is

still depending. Bm^ley J. The suit being averred to be still

depending, ifthe plaintiffs recover in this action, the defendants

may afterwards recover on the replevin bond.] He referred to

Morgan \. Griffith {h\ that the plaintiff below must prosecute

the suit to a successful decision, otherwise it is no compliance

with the condition of the replevin bond : and also to Lane v.

Foulk (c), Dias v. Freeman (fZ), Cooper v. Priz {e\ and 1 Rol.

Abr. 337. pU 5 %i &> 2 Bac. Ahr. 485. K., which collects the

cases upon recognizances to prosecute writs of error with effect;

and 5 Bac. Ahr. 410, 411,, which lays down the rules ofplead-

ing and collects the cases, that where covenants are to do a

matter of law, performance must be pleaded specially; because,

being matter of law, it ought to be exhibited to the Court who
are judges of the law, to see if it be well performed, and not to

the jury, who are judges of the fact only. And so, where the

covenants are matters of record, the performance must be shewn

specially; because it must appear to be done by the record,

and is not to be tried by the jury on the general issue.

Lord Ellenborough C. J. This is an action on a reple-

vin bond, which is conditioned to prosecute the suit in the

sheriff's court with effect ; and the breach assigned is that the

defendant did not prosecute her suit below according to the

tenor and effect of the condition, but therein failed and made
default. The defendant pleads that she did appear at the next

county court, and did there prosecute her suit according to the

form and effect of the condition, and also that that suit is still

depending and undetermined. What more had she to allege, in

prder to save the condition of the bond, unless it were shewn in

(o) Vide Pudsey v. Neiusamt Yelv. 44., and 5 Bac. Abr, 410.

{b) 1 Mod.iSl. {c) C»mb. 22S.

(d) 5 Term Rep. 195. (e) l Sid. 23(4.

reply
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reply that the suit was legally at an end. The general principle

of pleading is that where a party relies on a varying state of

things from that which has been shewn to have existed on the

other side, it is incumbent upon him to shew the variation.

Here the suit shewn by the defendant to have been instituted

and prosecuted by her, and to be still pending and undetermin-

ed ; we must presume that things exist in the same state, and

that the suit is still continuing, unless the contrary be shewn

:

it lay'therefore upon the plaintiffs to shew that it was legally de-

termined, so as to establish the breach alleged, that it was not

prosecuted with effect. The plaintiffs have indeed replied that

the defendant did not prosecute but wholly abandoned the suit;

but I do not know what is meant in legal understanding by

abandoning a suit: and though it be also added that the suit is

not still depending or undetermined ; yet the plaintiffs should

have shewn how it ceased to depend ; and not having done that,

the replication is open to the objections stated upon special

demurrer.

Per Curiam, Judgment for the Defendants.

1810.

Bracken-
bury
against

Pell.

[ 589 ]

Doe, on the several Demises of the Earl and Countess Fridai/y

of Cholmondeley, against Maxey.
July (>th.

IN ejectment for a moiety of a certain real estate in the parish Where a tes-

of Sivinstead, in the county of Lincoln, which was tried be-
t^tor devised

fore Bayley J. at Lincoln, a verdict was taken for the plaintiff, estate, except

subject to the opinion of the Court on the following case :
^t s., to the

head of his
family for life, and then to several of the junior branches, in succession, to each for
life, with remainder to his first and other sons in tail male, with the ultimate remain-
der to his onvn right heirs: and then devised his estate at S. to some, by name, of the
junior branches, but not to all of those to whom he had devised the first estate, and
varying the order of succession, to each for life, with remainder to his first and other
sons in tail male ; and then devised that " for default of such issue," the estate at .S".

should go " to such person and persons, and for such estate and estates as should at
•*' that time,'^ (i. e. on the death of the last tenant for life named without issue male,)
*• and from time to time afterwards, be entitled to the rest of his real estate " hy virtue
** of and ufider his civill ;" held that the ultimate remainder in fee of the estate at S.
vested by descent in the person who was the testator's heir at the time of his death, and
did not remain in contingency under the will till the death of the last tenant for life

without issue male who was named in the devise of that estate.

The
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[ 591 ]

The Hon. Albemarle Bertie being seised in fee of the se-

veral estates hereinafter stated, by his will of the 19th of

OctobeTf 1741, duly executed and attested, devised all his lands,

tenements, and hereditaments in the county of Lincoln^ to his

nephew the Duke of Ancaster for life, charged with several an-

nuities ; remainder, as to one moiety
^ {except the estate at Swin-

stead,) charged with half the annuities, to the testator's nephew
Lord Vere Bertie for life ; remainder (with like charges and ex-

ception) to trustees to preserve contingent remainders ; remain-

der to the first and other sons of Lord Vere in tail male. And
as to the other moiety, after the decease of the said Duke {ex-

cept his estate at Swinstead,) to his. nephew Lord Montagu
Bertie for life, charged with the other moiety of the annuities

;

remainder (except Swinstead) to trustees, &c. ; remainder to the

first and other sons of Lord Montagu in tail male. And on

failure of such issue male <jf either Ld. Vere or Ld. MontagiCj

the testator devised the moiety ofhim who should first die without

issue male, to Lord Brownlow Bertie (youngest son of the said

Duke) for life, (charged as before); remainder to trustees, &c.

;

remainder as to the said moiety, charged as aforesaid, to the first

and other sons of Ld. Brownlow in tail male : but in case of

the failure of issue male of both Ld. Vere and Ld. Montagu,

the testator devised the other moiety of the one who should last

die without issue male, to Ld. Brownlow Bertie for life (charged

as aforesaid); remainder to the trustees, &c. ; remainder to the

first and other sons of Ld. Broxmilow in tail male. But in case

Ld. Broisonlow Bertie should die in the life-time of either Ld.

Vere or Ld. Montagu Bertie, and leave no issue male, and only

one of them, Ld. Vere or Ld. Montagu, should have issue male,

then the testator devised his "iSohole real estate {except Swinstead)

to such of them, Ld. Vere and Ld. Montagu, who should

have issue male then living, for his life, (charged as before)

;

remainder to trustees, &c. ; remainder to the first and other

sons of such of them, Ld. Vere and Ld. Montagu, as should

have issue male as aforesaid, in tail male. And on failure of

issue male by Ld. Vere, and Ld. Montagu, and Ld. Brmsonlow

Bertie, he devised all his said real estate {except Swinstead)

charged as aforesaid, to Ld. Albemarle Bertie, (second son of

the said Duke of Ancaster) for life, charged as aforesaid ; re-

mainder to trustee, &c. ; remainder to the first and other sons

of
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of Ld. Albemarle in tail male; and for default of such issue

then to Ptregrine Marquis of Lindsei/ (eldest son of the said

Duke) for life ; remainder to trustees, &c. ; remainder to the

second son of the body of the Marquis, and to the heirs male

of the body of such second son ; and for default of such issue

to the third and other the younger sons of the body of the Mar-

quis successively in tail male ; remainder as to all the premises

to his (the testator's) oivn right heirs for ever. And the tes-

tator devised to Ld. Albemarle Bertie, after the death of the

said Duke, all his estate, lands, &c. at Swinstead for life ; re-

mainder to trustees, &c. ; remainder to his first and other sons

in tail male; remainder to Ld. Montagu Bertie for life, sans

waste ; remainder to trustees, &c. ; remainder to his first and

other sons in tail male; remainder to Ld. Broxvnlow Bertie for

life, sans waste ; remainder to trustees, &c. ; remainder to his

first and other sons in tail male : and for default of such issue

the testator devised the estate at Swinstead to such 'person andper-

sons, andfor such estate and estates, as should at that time and

from time to time afterwards be entitled to the 7'est of his real

estate by virtue of and under his mil. And the will contained a

proviso that in case luA. Albemarle Bertie, or the heirs male of his

body, should ever beDuke o(Ancaster, then and from thenceforth

the said devise of his estate at Swi?istead to Ld. Albemarle Ber-

tie, and to his first and other sons in tail male, should cease and be

void : and in such case, and from thenceforth, the testator devised

all his said estate at Swinstead unto the next person and persons,

severally and successively, in remainder one after another, and

for such estate and estates, and shoidd at that time, andfrom
time to time, be entitled thereto by virtue of the several other

limitations in that his will, as in case Lord Albemarle Bertie

were then actually dead, without issue male. And the testator

gave several annuities therein mentioned, and appointed his

nephew the Duke of Ancaster sole executor of his will. By
a codicil to his will, dated 4th Jan. 174-1, the testator, after

noticing the death of the Duke his nephew, appointed his

nephews Ld. Vere and Ld. Montagu Bertie his executors.

On the testator's death, 8th Feb. 17'H, the will and codicil

were proved by Ld. Vere alone. Ld. Albeinarle died May
l6th, 1765, without having ever been married; and Ld. Jlfow-

/agwdied 12th Dec. 1753, without having ever had any male

issue

;
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issue; and Ld. VeredaeA 13th Sept, 1768, without leaving any

male issue him surviving. Upon the death of Ld. Vere, Ld.

Brotsmlcno entered into possession of all the devised estates, in-

cluding the Swinstead estate, and upon the death of Duke
Robertf in 1779, became Duke oi Ancaster, Peregrine T>\\kQ

oi Ancaster, called in the said will Marquis oi Lindsey, and who
was the heir at law of the testator, by his will dated 11th Jan.

1775, devised to his wife Mary Duchess of Ancaster, and to

certain other persons, all his lands, &c., not in settlement, and

all his real estate, freehold and copyhold, and all his personal

estate, &c., in trust to and for his son Robert Marquis oi Lind-

sey, his heirs and assigns for ever, subject to the payment of

debts, funeral expences, and legacies, &c. And in addition to.

the portion of 5000/. each to his two daughters Priscilla Bar-

hara Elizabeth Bertie, and Georgiana Charlotte Bertie, pro-

vided by act of parliament, he directed 5000/. more to be paid

to each at their ages of 18 years, or days of marriage. And
in case his son Robert Marquis of Lindsey should die before

he attained the age of 21, and without issue, and the said testa-

tor should leave no other son, he devised all his real estates to

his two daughters, as tenants in common, and to the heirs of

their bodies ; subject to the payment of his debts, &c. ; and in

default of such issue, he gave the whole of his said estates, sub-

ject, as aforesaid, to his wife in fee, and appointed her sole exe-

cutrix. Peregrine Duke of Ancaster died on the 12th oi August

1778, leaving his only son Robei't Marquis of Lindsey his heir

at law, who upon his decease became Duke of Ancaster, and

his said two daughters, him surviving* Duke Robert having at-

tained the age of 21, and being the heir at law oi Albemai-le

Bertie, the first testator, by his will of the 29th of May, 1779,

after giving his leasehold house in Berkeley-square and some

furniture to the duchess, his mother ; as to all the rest and

residue of his personal and real estate, by virtue of all powers

and authorities to him appertaining, he devised the same in

manner therein mentioned. And then the case set out so much

of the will of Duke Robert, (which was set out for another pur-

pose in the former case of Doe, on the demise of the Earl and

Countess ofCholmondeley v. Wcatherly, 11 East, 323.,) as shew-

ed tliat the estates in question, including the Swinstead estate by

name, were devised by his Grace (if it were competent for him
to
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to do so) to his sister the now Lady Willoughhy de Eresby for 1810.

life, and to her sons and daughters successively in tail male, in ,

strict settlement, with remainder to his other sister, the now J^'^^*'

Countess of Cholmondeley, for life, with remainder to her sons The Earl and

and daughter successively in tail male; remainder to his own Countess of

right heirs for ever. The case then- stated the death of Duke Cholmon-

Mobert on the 8th of July, 1779, without having ever been ^ .^
'

married ; leaving the Lady Priscilla (now Baroness Willoughhy Maxey.
o^ Eresby) and the Lady Georgiana (now Countess of Cholmon-'

deley), his sisters and co-heiresses at law him surviving, who are

also the heirs at law of *Albemarle Bertie, the first named tes-

tator; and Lord Brownloxv Bertie thereupon became Duke of

Ancastevy and died in February, 1809, without ever having had

any male issue. The case also stated the death of Lord Robert

Bertie on the 10th oi March, 1782, who was mentioned in the

will of Duke Robert, without ever having had any issue male.

The question reserved was, whether the plaintiff were entitled

to recover the moiety of the Swinstead estate in the declaration

mentioned ; Lady Willoughby and Lady Cholmondeley being the

heiresses at law of the Hon. Albemarle Bertie, the first testator,

at the time ofthe death ofBrownlow Duke of Ancaster without

issue ; or whether the remainder of the whole of the said estate

Vested in Duke Peregrine, as his heir at law at the time of the

decease of Albemarle Bertie, and passed under the will of Duke
Peregrine and that of Duke Robert to Lady Willoughby.

Scarlett, for the plaintiff, stated the question in substance to [ 595 1

be, whether Duke Peregrine or Duke Robert of Ancaster had

a vested remainder in the estate at Swinstead : if either of them

had, it passed under his will. But he contended, that the de-

vise of the S'winstead estate, upon the death of Lord Brownlow

Bertie without issue male *' to such person and persons, and

for such estate and estates as should at that time and from time

to time afterwards be entitled to the rest of the testator's real

estate by virtue of and under his will," was a contingent, and not

a vested remainder in the person who should be so entitled at

the death of Lord Brownlow without issue male. The testa-

tor, as to this estate, departs from the order of succession esta-

blished as to the other. The person who was to take on failure

of issue male of Lord Brmmlow could not be ascertained till the

event took place; it is limited to the person who at that time

should
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should be so entitled to the other estate and for such estate, &e»

which is quite inconsistent in the terms of it with the notion of

an interest vested before in any person. There were several

persons who might be entitled at the happening of that event

:

as if, on the death of Lord Brownlo'w without issue male, Lord

Fere had been living, he would have been entitled for life, with

successive remainders in tail male to his first and other sons ; or

if Lord Fere had been dead, leaving a son, that son would have

been entitled in tail male. But if the whole line had failed,

then the next entitled would have been such person as was then

heir at law to Lord Brownlow Bertig. Now one of the first

qualities of a contingent remainder is the uncertainty of the per-

son who is to take under the particular description before the

event happens. [Lord Ellenborough C. J. Is it not the same

as if the testator had repeated the words of limitation to his own
right heir?] That would depend upon what he meant by this

description : and he seems to have intended to prevent the estate

from going to the heir at law and being swallowed up in the

dukedom, as long as he could, and till he had exhausted every

other line. He did net mean that the Smnstead estate should

go in the same line as he had before chalked out for the other

estate ; for he begins with a different order of succession. [Lord

Ellenborough C. J. The same persons are to take, though in

a different order ; and after having carried the estate through the

particular persons named, did he not intend by the concluding

general words, that it should perform the same revolutions

dirough the same descriptions of persons whom he had before

mentioned for the other estate ; only he appears to have got

tired of repeating the same words. Bayley J. The plaintiff's

argument is founded upon a supposition that the testator meant

the two estates to go different ways.] It is so, until they were

ultimately to unite on failure of the particular lines to which

the Smnstead estate was limited. A vested remainder must

vest either when the particular estate is created, or at least be-

fore it expires; but if a remainder be made to depend upon an

event at the expiration of the particular estate, that is a contin-

gent remainder. [Lord Ellenborough C. J. Though the union

ofthe estates in possession was not to take effect till the death of

Lord Brmsonlow Bertie without issue male, yet the remainder

might vest before.] It could not be ascertained till that time

who
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who was to take. Then if this remainder were contingent, the 1810.

ultimate remainders must also be contingent. And if the estate

were not conveyed away by the wills of Duke Peresrine and DoE,
Lessee Or

Duke Robert, the Countess of Cholmondeley and Lady Gwydir r^^iQ Earl and
would be the persons entitled to take under the limitation in the Countess of

will of Lord Albemarle Bertie the testator.

Dumpier, contra. It is contended that the limitation in ques-

tion is a description of the person who is to take the Swinstead

estate upon the death of Lord BrcMinlow Bertie ,• but a person

who takes as right heir of the testator (for under that descrip-

tion of person Lady Cholmondeley must take the moiety of

Swinstead, if at all), does not take under the will, but by de-

scent. It would have been the same under a deed. The whole

of the real estate, excepting Swinstead, was limited after the

deaths of Lord Vere, Lord Montagu, and Lord Brownlow Ber-

tie, and on failure of issue male of all the three, to Lord Albe-

marie Beitie for life ; remainder to his first and other sons in

tail male ; remainder to Peregrine Marquis of Lindsey for life

;

remainder to his second and other younger sons in tail male ; re-

mainder to the testator's own right heirs. Then he devised the

Swinstead estate successively to three of the persons by name,

and their first and other sons in tail male, to whom the residue

of the estate had been first devised, only in a different order of

succession; namely, first to Lord Albemarle, next to Lord
Montagu, and then to Lord Brownlow ,• and then follow the

words of reference. Now supposing that the testator had ex-

pressed his meaning as to the Swinstead estate at length, instead

of by reference to the dispositions of the other estate in the for-

mer part of the will, it would have stood thus : remainder to

Lord Fere Bertie for life ; remainder to trustees, &c. ; remain-

der to his first and other sons in tail male ; remainder to the

Marquis of Lindsey for life ; remainder to trustees, &c. ; re-

mainder to his second and other younger sons in tail male; with

the ultimate remainder to the testator's own right heirs ; in which

case there could have been no question but that such remainder

would have vested on his death in those heirs as undisposed of

by the will. But it is said that the words at that time, annexed

to Lord Brownlow Bertie's dying without issue, vary the de-

scent of the ultimate estate, and make it a contingent remainder

in the person or persons who, at the time of that event, was or

were

[ 598 ]
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were the testator's heir at law. There ought however to be ^

strong intent shewn to warrant such a construction ; and no such

intent appears. Suppose Lord Albemarle Bertie had come to

the dukedom, were there to be two contingencies ? It is clear

upon the proviso, that the testator meant no more than to re-

move Lord Albemarle and his male issue out of the order of

limitations on his accession to the dukedom ; and he does no-

thing more as to the subsequent limitations on failure of all the

special limitations expressed. It is not material to consider

whether the remainders to Lord Vere and to his first and other

sons, and to Lord Liindsey and his second and other younger

sons, were vested, or contingent; though it seems they were

vested* [Bayley J. They were vested as to those in esse

;

contingent as to those not in esse.] After the limitation to the

duke, his nephew, the testator wished to keep his estates in the

male line, and not to have either of them joined with the duke-

dom while there were others of the family to take them : to

keep Swinstead severed from the rest for a time; but afterwards

his intention was that all should go together. The words at that

time will not be inoperative by this construction ; for they may
be referred to the persons to whom he had before given the

particular estates; otherwise the following words, and from
time to time, can have no operation , for the latter words can-

not refer to the death ofLord Brownlow without issue. It was

not certain that the ultimate remainder would take effect in pos-

session immediately on failure of issue male of Lord Brownlow ;

Lord Vere might have left sons, and Duke Peregrine more sons

than one. But there is one decisive reason against construing

the ultimate remainder to be contingent; for the person to whom
it is supposed to be limited must be one who takes the rest of the

testator's real estate under and by virtue of his wilL Now his

right heirs cannot take his real estate under his will i the re-

mainder to them is undisposed of, and they take the reversion

by descent. A limitation to the heirs of a third person may
operate as a contingent remainder (a) ; but a limitation by deed

or will to the right heirs of the grantor or devisor (he having no

previous freehold in the case of a deed) is only the old reversion.

And it is a vested interest notwithstanding it may be preceded

by contingent limitations to persons no^ in esse, as the fee is not

ifi) Vide Feame'f QQnh Ksm* 6«. 4th edit.

disposed
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disposed of (a). The plaintiff's construction therefore cuts out 1810.

of the will the words. " by virtue of and tinder the ^ill" and

substitutes " and as to the reversion in fee in Sxvinstead, to such Doe

person who will be my heir at the death of Lord Broisonloiso The £arl and
without issue male;" which person would take nothing under Countess of

the will in the rest of the estate, and might be a different person

from him in whom the reversion of the rest of the estate not

passing under the will might then be vested : and this construc-

tion would go to disjoin the estates which the testator in those

events meant to be joined.

Scarlett, in reply as to the contingency of the remainder

" to such person and persons &c. as should at that time &c. be

entitled to the rest of his real estate," put the case, if the limit-

ation had been in terms to one of the younger sons of the Mar-
quis of Lindsey, " if at that time he should be entitled to the

other estate, and so to every other person who might be so en-

titled at that time : it could not be doubted but that it would be

a contingent remainder ; for Lord Vere might be living at that

time, and yet not entitled to take the other estate under the will.

The defendant's construction rejects the words at that time, &c^

{Le Blanc J. Must not the words at that time have been im-

plied, if they had not been inserted?] The words are coupled

with the right of possession of the other estate; and if he meant

that the Swinstead estate was not to vest in interest till vested

in possession reunited to the other estate, he could not have

used more effectual words. [_Bayley J. But how is it shewn

that Lady Willoughhy and Lady Cholmondeley would take the

rest of the estate under the isyill ?'] It must be admitted that they

would take by descent, that being their better title : but still,

where the question is upon the intention of the testator, if the

intent appear that the heir should take at a certain time and in a

certain event, the argument is not affected by that consideration

;

for the rule of law would not alter the testator's intention, which

was that the heir at law should not take an immediate vested in-

terest, but that it should be suspended and contingent till the

death of Lord Brownlow Bertie without issue. In Doe v. Sawi-

ders {b) a devise of the reversion of acertain estate to the testator's

right heirs, though theywould still take by descent, was held opera-

tive to shew his intention that such reversion should not pass by a

devise of the residue of his real estate to another in fee. Suppose

(a) lb, 338. (3) Cowp. 420.

Vol. XIL I i the

[601]
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tTio devise had been to the heir of a stranger, would it not havd

been the person who was heir at the time when the estate was to

go over ? [Bai/lei/ J. That would have been the same thing. If

the devise over had been to the heir of A. who was then living,

and A. then had a son who would have taken under that descrip-

tion, as a descriptio personas (a) ; and that son had died before

L-ord Byoimlcmb Bertie ,- the person who would take upon Lord
Brownlow's death as the heir of A.'s son would take by descent,

and not as n purchaser under the will.]

Lord Ellenborough C. J. Upon the construction of this

will 1 have hot been able to Form any doubt : it has always pre-

sented to my mind one clear, distinct, and very intelligible pur-

pose. The testator, having several estates, first disposes of all

but Swiristead, and gives them successively to the Duke of ^n-

caster for life; and then in moieties to Ld. P'ere and Ld. Mon-
tagu Bertie for life, and to their several first and other sons ill

tail male; remainder as to each respective moiety to Lord Brcrwn-

law Bertie for life, and to his first and other sons in tail male

:

but in case Ld. Brmanlo'w should die in the lifetime of Ld. Vera

or Ld. Montagu without issue male, and only Ld. Vere or Ld.-

Montagu should have issue male, then the whole of the othei*

estates, except Sxvinstead^ was to go to which ever of them, Ld.

Vei-e, or Ld. Montagu, should have issue male then living, for

life; remainder to his first and other sons in tail male: and on

failure of issue of all the three, Ld. Ve7r, Ld, Montagu, and

Ld. Brotvnlo'iV, he devised the whole of the other real estates,

except Szvinsteady to Ld. Albemarle Bertie for life, and to his

first and other sons in tail male; remainder to Peregrine Mar-

quis of Undsey for life, and to his second and other younger

sons in tail male; with the ultimate remainder to the testator's

ox<on right heirs for cwr; which latter it was unnecessary for

him to devise, for it remained notwithstanding in him as an un-

disposed reversion, and descended to his own right heirs. Then
with respect to Swinstead he adopts a different course : after the

death of the Duke, he first takes Ld. Albemarle and his sons,

hext Ld. Montagu and his sons, and then Ld. Broumloio and

his sons; and then he directs that, on failure of male issue of

Ld. Brotvnloxv, that estate shall go " to such person and per-

sons, and for such estate and estates, as should at that time and

{a) Vide Burc/iett v. Durdant, 2 Ventr. 311. and Darbison v. BeaumonU

1 fr. IVms. 2'-'9.

3 IVoux
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trom time to time afterwords be entitled to the rest of his real

estate bj/ virtue of arid under his 'ivill.** Who then are those

persons who might be entitled to the rest of his real estate un-

der his will ? Ld. Albemarle and Ld. Montagu^ and their male

issue, had preceded Ld. Browfilo'-jo in the limitations of the

estate: and there remained, of those mentioned in the first de-

vise, the Marquis of Lindscy and his younger sons : therefore,

as verba rdata hcc maxime operantur per refererltiam, ut in eis

inesse videntur [a] ; it is the same as if he had repeated the same

limitations as in the former devise. But he says nothing of the

reversion in fee in Siainstead, and therefore it would go, as in

the deV'ise of the former estate is expressed, to his own right

heirs. And the only operation of such a devise in terms is to

exclude a conclusion that any other person was intended to take

it ; for certainly his heirs would take by descent and not by the

will. The terms of reference amount to no more than if the

testator had said— without further specification, let Swinstead

estate go after failure of issue of Ld. Brownlo-vo in the same

manner as the rest of the estate has been before limited. It

seems therefore clear, that this reversion, which was undisposed

of by the will, descended to and Vested in interest in Peregrine

Duke oi Ancaster as heir at law, and from him passed to Duke
Robert ,- and that on the exhaustion of the line of Ld. Brownlow

Bertie, who had become l)uke oi Ajicaster, it was well vested

under the will of Duke Hobert in Lady WillougJiby.

Grose J. declared himself of the same opinion.

Le Blanc J. By the first part of the will the real property,

excepting the Swimtead. estate, is given to the several persons

of the family and to their first and other sons in tail male, in the

order enumerated, with the idtimate remainder to the devisor's

own right heirs. Then as to the Swifistead estate, having limited

it to some of the persons before named, though in a different

order, he devises it on failure of male issue of Ld. BromiloiiOy

in general terms of reference, to "such person and persons, and

for such estate and estates, as s!)ould at that time, and from time

to time afterwards be entitled to the rest of his real estate by

virtue of and under his will." The argument is, that the words

at that time operate upon all the persons who might take the
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{fi) Vide Co. Lit. 359; a.
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1810. other estates, including the devisor's own right heirs, and tha^t-

his heir would take under the will. Now supposing the devisor

^OE to have contemplated that his heir would take the ultimate re-

The Earl and ^^'^^i^'' i" ^^^ under the devise in the first part of his will, it

Countess of would still be the same in this case ; for the ultimate remainder

Cholmon- in fee would still vest on his death in the same person who was
DELEY,

^i^gj^ jjjg jjgjj, ^(^ i^^y^
igjjj. J consider that his meaning, in ad-

Maxey verting in the second part to the person and persons who should

[ 604 I
^^ ^^^^ i^"^^ be entitled to the rest of his estate, was with refe-

rence only to the particular persons of his family who were be-

fore enumerated ; and then the ultimate remainder would still

go to the devisor's own right heirs, and that would vest in the

person who was right heir at the time of the devisor's own death,

and it would vest by descent.

Bayley J. It is a settled rule not to read a limitation in a

will as being a contingent remainder, unless such appears clearly

to have been the intention of the testator ; but if it will admit

of being considered as a vested remainder, the Court will always

read it as such : being a contingent remainder is always liable

to be defeated, and the intention of the testator thereby frus-

trated. Now an ultimate remainder to a person's own right heirs

looks to nobody in particular, and is generally considered as

merely leaving the remainder of the estate in the testator, for

the purpose of descent ; and such probably was the actual in-

tention of this testator on the limitation of the first estate in the

will : but if he did look to any person in particular, it would

only be to the person who would be his heir at the time of his

death. Then it is not likely, if he looked to his next immediate

heir in the first clause, that he should be looking in the clause in

question to such person as would be his heir at the time of the

death not merely of Ld. Broivnlow Bertie^ but of Ld. Brownlow

Bertie without male issue ,- which is looking to an indefinite pe-

riod ; for the remainder to sufh person and persons, &,c. is not

limited for default of issue at Ld. Brownlo'ufs death, but for de-

fault of issue male of his first and other sons. It is not likely

that the testator should have looked to so indefinite a period for

[ 605 ] the vesting of this remainder. The other estate had been before

limited to several persons successively for life, with successive

estates in tail male to their sons ; and when the testator, in de-

vising this estate at Swinsteadf after naming some of those per-

sonsy
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sons, gave it, on failure of the issue male of Lord BrcrwnloWf 18^10.

tb such person and persons as should at that time be entitled to

the rest ofthe estate under his will, he was looking to the estates -Doe,

for lives and in tail which he had devised in the rest of the pro- The ^arl and
perty, and was not probably looking further. But he could not Countess of

be contemplating the lessor of the plaintiff; for, if he meant ^*iolmon-

any particular person by the designation of his own right heirs, ^^^. *

it must be taken to be the person who would be his right heir at Maxey.
the time of his death.

' • Postea to the Defendant.

FoRSTER and Another against Surtees and Others. Friday,

July 6th.

rr^HE plaintiffs declared in assumpsit, and stated that, before where by
-- the making of the promise by the defendants aftermen- agreement

tioned, the plaintiffs were bankers at Carlisle, and the defend-
plaintiffs,

ants were bankers at Newcastle-upon-Tijne ; and that it was the bankers at

usage and practice agreed upon between them for their mutual ^^ JP^a^

accommodation and advantage, that the plaintiffs should weekly, ants, bankers

on Saturday, forward to the* defendants for their use all the bank ^^ ^^^S'^^jlf*

notes issued, payable on demand by the defendants as such ^^rg weekly

bankers, or by any other banking-house in Neisocastle-upon-Tyne, to send to the

Northumberland, Durham, Yorkshire, or Berisoick-upon-Tweed, nfi";r'!)Ln

which should, in the week next preceding such Saturday, or on notes, and the

that day, have come to the plaintiffs' possession; and that the notes of cer-

defendants, having received such notes, should, on or before banking

Jf^nc^OT/ weekly, forward to the plaintiffs for their use all the bank houses; and

notes issued, payable on demand by the plaintiffs as such bankers, ^^ ^^^^ -^

or by any other bankers carrying on that business in Cumberland exchange to

return to the

plaintiffs their own notes, and the notes of certain other bankers, and the deficiency, if any,

was to be made up by a bill drawn by the defendants in favour of the plaintiffs at a certam
date ; held that the notes so sent by the plaintiffs to the defendants constituted a debt against

them, which the defendants might pay by a return of notes according to the agreement, but

if they made no such return, or a short return, and gave no bill for the balance, such balance

remained as a debt against them, which was proveable by the plaintiffs under a commission
of bankrupt issued against the defendants, on an act of bankruptcy committed after the time

when the bill for the balance, if drawn, would have been due and payable ; and that the plain-

tiffs could not maintain an action to recover damages as for a breach of contract against the

defendants who had obtained their certificates.

or [*606 ]
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FORSTER
against

SUBTEES.

IfllO. or Westmoreland, which should on such jPnt/oT/, or other earlier

day of forwarding the same, be in the defendants' possession :

and if on such Friday^ or earlier day, the bank notes so to be

forwarded by the defendants to the plaintiffs for their use, should

amount to a less sum than the bank notes forwarded on the Sa-

turday next preceding to and received by the defendants for their

use, deducting from such amount any suras for which the plain-

tiffs might have or had, in stating their account on such Satur-

day with the defendants, made themselves debtors to the deferwl-

^
ants as hereafter mentioned, there was a further usage and

-
* practice agreed upon and observed as aforesaid, for the ends

aforesaid, that the defendants should, together with the last-men-

tioned bank notes, if any, on such Friday^ or earlier day, to be

forwarded, and forwarded by them as aforesaid, forward to the

plainti^s a bill of exchange, drawn by the defendants upon auy

banker in Londouy for payment of the difference between the

respective amounts, to the plaintiffs or their order, or to the

order of the plaintiffs in 20 days after date ; such bill being

dated on the Tuesday preceding such Friday: or if no such bank

notes were on such Friday, or eitilier day, in the defendants*

t 607 ] possession, to forward to the plaintiffs on such Friday, or other

earlier day, another bill of exchange, drawn and dated as afore-

said, for the payment of the amount of the bank notes forwarded

on the Saturday next preceding by the plaintiffs to the defend-

ants, deducting as aforesaid : and if the bank notes forwarded

on any Friday, or earlier day, by the defendants to the plaintiffs,

were for a larger amount than the bank notes forwarded on the

Saturday next preceding by the plaintiffs to the defendants, de-

ducting as aforesaid, then there was a further usage and practice

agreed upon and observed as aforesaid, for the ends aforesaid,

; that the plaintiffs should, in stating their account on the Saturday

next following with the defendants, in respect of the bank notes

by them on such Saturday forwarded to the defendants, make
themselves debtors to the defendants for the difference of the

amounts; or, if that difference should exceed the amount ofthe

last-mentioned notes, to forward, together with those notes, to

the defendants, a bill drawn by the plaintiffs upon any bankers

in London, for payment of the excess to the defendants or their

order, or to the order of the defendants in 20 days after date

;

such bill being dated on that Saturday, And then the count

proceeded,
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proceeded, that on the 25th oi June, 1803, in consideration tlmt

the plaintiffs (not being made, n.or being debtors to the defend-

ants for any difference, or otherwise howsoever in respect of bank

notes, by the defendants on the Friday, or other diiy next pre-

ceding, or at any other time forwarded, according to the usage

and practice aforesaid, to the plaintiflfs for their use, or in any

other manner,) at the defendants' request had, according to the

usage aforesaid (inter alia), forwarded to the defendants on that

day, being Saturdaj/y. for theif use, divers bank notes issued by

the defendants for payment on demand of divers sums amount-

ing, to wit, to 500/., also other bank notes, &c., (mentioning

the amount of bank notes of different bankers falling within the

description agreed iijion,) which said sums collectively amounted

to 1984/. 1 7s. Od; being all tlmt in the week preceding had come
to the plaintifis' possession; and that the defendants had received

the same; the defendants promised in return, according to the

usage aforesaid, to forward, on or before the Friday then next, to

the plaintiffs, for their use, all the bank notes issued, payable on
demand by the plaintiffs, as. bankers, or by any other bankers in

Camhcrland and Westmoreland, or either of them, which should

then be in the defendants' possession j or if the same should not

be payable for sums amounting to 1984/. Us. Od., to forward

on such Friday, or other earlier day, together with such notes,

if any, to the plaintiffs, a bill drawn by the defendants upon
bankers in London for payment of the difference between the

amount and the 1.984/. 17^. Od. to the plaintiffs or their order,

or to the order of the plaintiffs 20 days after date, the same

being dated on the Tuesday preceding the Friday ; or if no suck

bank notes should be in the defendants' possession, to forward

on the same Friday^ or other earlier day, to the plaintiffs a bill

drawn and dated as last aforesaid, for the said 1984/. Us. Od.

And then it alleged, as a breach, that although on or before

such Friday, divers banknotes, as last aforesaid, were in the de-

fendants' possession, yet the defendants did not, nor would, on

or before that Friday or afterwanl<, forward to the j>laHUiffs, or

to any other for their use, all those bank notes, or any part there-

of, or u'.y other bunk notes, or a bill for the said 1984/. 17^. Od.,

or any pai'l thereof. There was another special count laying the

j)romise n)ore shortly; and other common counts upon tin inde-

bilati aiisumpserunt for money paid, money had and received,

and

18m.

FoRSTEft
against

Sl:RTEE§.

[ 608 1

[ 609 1

.:fl^
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1810.

FORSTER
against

iSURTEES.

and upon an account stated. To all which the defendant*

pleaded, 1st, the general issue; 2dly, that after the making of

the promises in the declaration mentioned, and before the exhi-

biting of the plaintiffs' bill, to wit, on the Istof Jmw^, 1806,

the defendants became bankrupts, within the statutes, &c.; and

that the several causes of action accrued to the plaintiffs before

the said bankruptcy; 3dly, the defendants pleaded a special plea

of their bankruptcy, in which it was averred, that after the

causes ofaction stated in the declaration, and after the expiration

of 20 days and 3 days from the times mentioned in the 1st and

2d counts to have been appointed for dates of the bills of ex-

change therein mentioned, and which were to be forwarded by

the defendants as therein mentioned, and after the times when
>

'

those bills ofexchange, according to their tenor and effect, would

have been due and payable, the defendants became, and were

bankrupts within the intent and meaning of the statutes, &c.;

and so proceeded to shew, by formal averments, that they became

bankrupts, and obtained their certificates : concluding that the

causes of action accrued to the plaintiffs against the defendants

before the time, and more than 23 days before the time, when

they so became bankrupts as aforesaid. To these special pleas

the plaintiffs demurred generally.

This case first came on to be argued in the last term, before

the last special plea of bankruptcy was added. But when, in the

course of the argument upon the general question, whether the

plaintiffs could wave their claim as for a debt arising upon the

contract, and sue for damages as for a tort in the breach of it,

[ 610 ] and thus avoid the effect of the defendants' certificates, stress

was laid upon its not appearing distinctly but that the bank-

ruptcy might have happened before the expiration of the 20

days and 3 days of grace, for which the bill for the weekly dif-

ference was to be given; during which time the defendants

might be considered as entitled to a credit sub modo; (though

it was observed that the general plea of bankruptcy stated the

causes of action to have accrued to the plaintiffs before the

bankruptcy of the defendants:) the Court, to dvoid all doubt,

gave leave to amend by adding the special plea of bankruptcy

which was warranted by the facts of the case. It now came on

to be argued distinctly upon the general question.

Holroydi for the plaintiffs, contended that the breach of con-

tract
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tract set forth in the declaration, for which they sought to

recover a compensation in damages, did not constitute a debt

proveable under the defendants' commission at the time of their

bankruptcy. But that though the plaintiffs might have treated

their claim as a debt; yet this was one of the many cases where

the party has an option to wave his claim as a debt, and proceed

to recover the amount in damages, as for a tort : like as in Good-

title v. North (a), where a plea of bankruptcy and certificate

was held to be no bar to an action of trespass for mesne profits

;

though it was admitted that it would have been to an action for

use and occupation ; taking the rent there as the certain measure

of damages. And the same principle was established in Utter-

son V. Vernon {b)\ and again in Parker v. Norton {c). In

Utterson v. Vernon and others. Assignees of Tyler, the plaintiff

had lent stock to the bankrupt before her bankruptcy, which

was to be replaced on request; and no request having been

made before the bankruptcy, it was held that he could not

prove his debt under the commission : and yet there the sum
due was capable of being ascertained by reference to the value

of the stock at the time of the bankruptcy : but the Court con-

sidered it only as a breach of contract for which the party was

to be recompensed in damages. Here then if the plaintiffs can

make out their claim to rest in damages, as for a breach of con-

tract, they are not bound to treat it as a debt, however certain

the measure of damages may be. The agreement was not only

for the sending of the defendants' own notes to them, but the

notes of other persons also ; and they were not debtors for the

amount to the plaintiffs, but the defendants were to return to

the plaintiffs the notes of the latter and those of other Cumber-

land oxidi Westmoreland bankers on or before a future day, all

which the plaintiffs would have been bound to receive; and it

was only in case of any deficiency of such notes to be returned

that the defendants were to give a bill payable in futuro for such

deficiency. Non constat that the defendants had not bankers'

notes in their hands at the time of the action brought, which

they ought to have returned to the plaintiffs ; and therefore the

cause of action is not merely for the not giving the plaintiffs a

bill of exchange for the difference, but for not returning the

1«10.

FORSTER
against

SURTEES.

[611 ]

(a) Dougl. 504.

(f) 6 Term Rep. 695.

ib) 3 Term Rep. 539. and 4 Term Rep. 570.

notes
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ISlOw notes and giving the bill for the balance; and the payment by
such notes would have been good, though the notes were worth

1orstj;r nothing. The cases of Mussen v. Price (a), Miller v. Shaiso {b)y

SvRTEka ^P^ Duttqn v» Solomon (c), do indeed shew that where goods,

r fiiV 1 ^^^ ^^ ^^ P*^'^ ^^^ ^^ ^ ^^^ ^^ ^ certain credit, after the pe-

riod of credit is expired, indebitatus assumpsit will lie ; and
' therefore it must be admitted that indebitatus assumpsit would

have livin after the 23 days in thjs case; but still the party may
elect Xq treat it: as a breach of contract, and bring his action for

damages; and if he df>j the certificate is no bar ; for no sucli bill

having been given, the plaintiffs may rest upon the promise to

send a bill payable in futuro; but such a promise is not prove-

able as a debt: and the stat. 7 Geo. 1. c. 31. 5. 1. is confined

Xo debt on bonds, bills, and notes, and other personal written

securities {d) payable in futuro, which are inade proveable un~

der a commission of bankrupt.

Itlchardson contra was stopped by the Court.

Jjord EllenBOROUGH C. J. When a bankrupt is discharg-

ed by his certificate from a debt in one form, how can he be
'

charged by the creditor in another form of i^ction for the same

debt? This is substantially the subject-matter of a debt, and

pot the case of a mere breach of duty for wliicli the plaintiffs

could have declared for or recovered any special damage ultra

the debt for which the bill was to be given. And could not the

defendants have paid the money into court? The privilege of

returning other bills in payment of the defendants' bills before

sent to them by the plaintiffs was a stipulation in favour of the

defendants. The transaction is t,his ; the plaintiffs send to the

defendants nptes of their own and of other bankers to a certaiji

j^mount, which constitutes a debt against them ; against which

|[ 613 3 the defendants may exchange other notes of the plaintiffs and of

other bankers in reduction of the balance : but if the defenchmts

do not make any such return, they must be considered as- having

turned the notes sent by the plaintiffs into cash, and they cou'

?equently reniain debtor? for the amount, and are chargeablt^

as such.

{a) A East, 1^1. (I>)16.]-i9.

(c) 3 Bos. y Pull. 582. and vide Brooie v. IV/'.itc, 1 i\rw Rrp. 3no. '

(^) Vide Parsloiv v. Dcarlove, 4 East, 4:i8. and Hoskins v. Duperoy,

9 EdJi, 4D8.

Gkose
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Grose J. The not sending a bill for the balance was 1810.

nothing more than the neglect or refusal to pay that which was

a debt against the defendants in the manner which by the agree- ^ orster

ment they were privileged to do : as much as was not paid in Sorters
the stipulated manner remained as a balance of debt due to the

plaintiffs.

Le Blanc J. Tliis was only a debt payable in a particular

way, if the party availed himself of the agreement to do so.

Bayley J. The amount of the sum which the plaintiffs

would have a right to demand in any case for a breach of the

agreement would be liquidated damages. Supposing the de-

fendants had had notes which they might have returned, but

did not chuse to return them, would they not still be debtors

for the amount of those which they had received?

Judgment for the Defendants.

[ 614 1

Whitehouse and Others, Assignees of Townseki>5 ^rU^ff*

a Bankrupt, against J. Frost and L. Frost, Dut-
"^

TON, and Bancroft.

"I
N trover to recover the value of some oil, the property of -^. having 4o

-*- the bankrupt, which was tried at Lancaster in March last,
gecuredTn

a verdict was found for the plaintiffs for iJ90/., subject to the the same cis-

opinion of the Court on the followinjr case :
^^''"' ^^^^ ^^

. tons to £,
The plaintiffs are assignees of John Townsend^ late a mer- an^i received

chant at Liverpool : the two Frosts are merchants and partners in the price,

Liverpool; and the other defendants Dutton and Bancroft are ^l cam^^to

also merchants and partners in the same town. On the 7th of C. and took

February. 1809, Tow7isend purchased from the defendants J. and ^^^ accept-
•-' ^ ance for the

price at four

months, and gave him a written order for delivery on ^., who wrote and signed his

acceptance upon the said order; but no actual delivery was made of the 10 tons,

which continued mixed with the rest in u4.'s cistern : yet held that this was a complete

sale and delivery in law of the 10 tons by B. to C; nothing remaining to be done
on the part of the seller, though, as between him and J., it remained to be measured

pfF: and therefore that the seller could not, upon the bankmptcy of the buyer before

his acceptance became due, countermand the measuring off and delivery in fact of

the 10 tons to the buyer : nor were the goods in transitu, so as to enable the seller

to stop them.

L. Fivst
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1810.

Whitbhocse
and Others

. gainst
Frost

and Others.

[615 ]

L. Frost 10 tons of oil at 39^. per ton, amounting to 390Z., for

which Tononsend was to give his acceptance payable 4 months

after date ; and a bill of parcels was rendered to Townsend by

the Frosts, a copy of which is as follows—" Liverpool, 7th Feb.

1809—Mr. John To'jmsend, bought of J", and L» Frost, ten

tons Greenland whale oil in Mr, Stani/ortk's cisterns, at your

risk at 39^. -^Sgo

Cr.

1809. Feb. 14. By acceptance - _ - ^390
For J. and L. F. William Pemberton.^*

The said 10 tons of oil at the time of his purchase were part of

40 tons of oil lying in one of the cisterns in the oil-house at

Liverpoolythe key ofwhich cistern was in the custody ofthe other

defendants Dutton and Bancroft, who had before that time

purchased from J. R. and J. Freme of Liverpool, merchants,

the said 40 tons of oil in the same cistern ; and upon such pur-

chase received from the Fremes the key of the cistern. After-

wards Dutton and Bancroft sold 10 of the 40 tons they had so

bought (being the 10 tons in question) to the defendants, the

JFro5^5; who sold the same in the manner before stated to Towns-

end. On the 7th of February, the day on which Townsend

bought the 10 tons of oil, he received from the defendants

Frosts an order on Dutton and Bancroft, who held the key of

such cistern, they having other interest therein as aforesaid, to

deliver to him Townsend the said 10 tons of oil; a copy of

which is as follows—** Messrs. Dutton and Bancroft, please to

deliver the bearer, Mr, John Townsend, 10 tons Greenlaiid whale

oil, we purchased from you 8th Nov. last. (Signed) J. and L.

FrostJ' The order was taken to Dutton and Bana-oft by

Townsend, and accepted by them upon the face of the order,

as follows; " 1809. Accepted, 14th Feb. Dutton and Ban-

croft.^' Toisonsend, according to the terms of the bill of parcels,

namely, on the 14th of Feb. 1809j gave to the defendants Frosts

his acceptance for the amount of the oil, payable 4 months after

date; but which acceptance has not been paid. Townsend

never demanded the oil from Dutton and Bancroft who had the

custody of it. The oil was not subject to any rent ; the origi-

nal importer having paid the rent for 12 months, and sold it

rent free for that time, which was not expired at Townsend's

bankruptcy. On the 23d of Mai/, 1809, about 3 months after

the



IN THE Fiftieth Yeah of GEORGE HI- 615

against

Frost
and Others.

[*6l6 -}

the purchase of the 10 tons of oil, a commission of bankrupt ISlQv

issued against Townsend, under which he was duly declared a

bankrupt, and the plaintiffs appointed his assignees. At the
and^o^harg^

time of the purchase, and also at the time of Townsend's * being

declared a bankrupt, the oil was lying in the cistern mixed with

other oil in the same ; and some time afterwards the defendants

refused to deliver the same to the plaintiffs, notwithstanding a

demand was made for the same by the assignees, and a tender of

any charges due in respect thereof. When the whole of the oil

lying in any of the cisterns in the oil-house is sold to one person,

the. purchaser receives the key of the cistern; but when a small

parcel is sold, the key remains with the original owner; and the

purchaser is charged, in proportion to the quantity of oil sold,

with rent for the same, until delivered out of the oil-house

;

unless such rent be paid by the original importer, as was the

fact in the present case. If the plaintiffs were entitled to re-

cover, the verdict was to stand : if not, a nonsuit was to be

entered.

There was a similar action by the same plaintiffs against J.

JR. Freme and J. Ireme, Dutton, and Bancroft, the circum-

stances of which were in substance the same.

Js. Clarke, for the plaintiffs, contended that there was such

a constructive delivery of the 10 tons of oil to the bankrupt be-

fore his bankruptcy, as was sufficient to vest the property of it

in him. The oil was at the time in the hands of third persons,

who had the key of the warehouse; and therefore the vendors

could, not make an actual or manual delivery of it, or of the key

of the warehouse; but they did that which was equivalent; for

they gave to Tavonsend an order of delivery upon their imme-

diate vendors, who continued to retain the actual custody of it

blended with the remainder, their own property ; and by their

acceptance of that order, they must be taken to have agreed to

hold the 10 tons as bailees of the vendee. In Rugg v. Minett

(a) Lord Ellenborough said, that " every thing having been

done by the sellers which lay upon them to perform, in order to

put the goods in a deliverable state in the place from whence

they were to be taken by the buyers, the goods remained there

at the risk of the latter: and that distinguishes this case from

[ 617 ]

(«) II Eatt,2n.

Hanson
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1810. Hanson v. Meyer (a), where the vendor gave a note to the vett-

,- dee ajddresscd to the warehouse-keeper, directing him to iveigh

"/^fu°^^^ and deliver to the vendee all his starch : there, something re-
and Others

. • , • , , i

Against mamed to be done, namely, the iveighmg by the warcliouse-

Fhost keeper, before the property passed. But here, it is expressly
and Others, stated in the bought and sold note of the 7th of Feb. that the it)

tons in Mr. Stani/brth's cistern were ot the risk of Toiaisendf

the purchaser. So in Harman and others, Assig?iees of DiuUrij

a Bankrupt v. Anderson [b), the purciui«er of goods having re-

ceived from the vendor an order for the delivery ofthem address-

ed to the wharfinger in whose warehouse the goods lay, the

lodging of such order with the wharfinger by the purchaser was

held by this Court to be a complete delivery to him, so as to

• takeaway the vendor's right to stop the goods in transitu. And
in Chaplin v. Rogers (c), which was the case of a sale of a hay-

stack. Lord Kenyan said, " where goods are ponderous and

incapable of being handed over from one to another, there need

not be an actual delivery, but it maybe done by that which is

tantamount, such as the delivery of the key of a warehouse in

which the goods are lodged, or by delivery of other indicia of

property.'' And Elmoie v. Stone (d) is strong to the same ef-

fect ; for there the agreement of the vendor himself to keep the

[ 618 3 horses at livery which he had sold to the vendee was held to be

a sufficient delivery to take the case out of the statute of frauds.

[Lord Ellenhorough C. J. The general doctrine will not be

disputed, that there may be a symbolical delivery of goods. It

Was lately held in a case in the House of I.,ords that there might

be an executed delivery of goods without any change of place of

them. The only argument I presume will be, that the 10 tons

of oil, before they were measured out from the whole quantity,

Were not in a deliverable state, and that till that was done they

were not capable of delivery : I do not mean to say what the

value of that argument is.] The drawing of that off from the

rest was not to be the act of the vendors but of the vendee ; and

that is the distinction, that nothing here remained to be done

by.the vendors.

Scarlett, contra, relied on the circumstance, that the 10 tons

(a) 6 East, CI 4. and vide Zaguryy. Furnell, 2 Campb. N. P. Cas. 240.

(i>) 2 Canipb. 243. (f) 1 East, l'92. {d) 1 Taunt. 458.

till
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'till measured oiFwere not in a deliverable state in fact, and if so

there could not be a symbolical delivery of them. No specific

io tons were vested in the FrosfSf and therefore none sucli

could be conveyed to the bankrupt : in such a case the measur-

ing off must of necessity precede the vesting of the property.

[_Grose J. Supposing a third pef-son had taken the whole 40

Ions tortiously, could not the vendee have brought his action of

trover for the 10 tons.] As against a wrong-doer perhaps the

Court would not regard the actual condition of the property.

But suppose 30 of the tons were tortiously taken, how Could it

be told whether the 10 which remained were or were n'6t the

specific tons belonging to the yendee. [Le Blanc J. The same
objection might be made if the vendee had paid for the 10 tons.

Ld. Ellenborough C J. Suppose the whole had been distrain-

ed for rent due from Duttoji and Bancroft whose share would

cover tKe rpnt, and Townsend had brought replevin, and reco-

vered; would the sheriff have to measure oiit the 10 tons? 1

throw it out, for consideration: perhaps he would incidentally

have the ppwer of dividing it, tlie (quantity being certain, tt

is a different case where the goods remain in the same hands,

as the bailee oF the vendee, or as the original seller ; in the for-

^ner case the vendor holds them in a new character.J Here
there was nothing to discriminate the specific 10 tons from the

rest.

. Lord Ellenborough C. J. This case presents a difference

from the ordinary cases which have occurred where the sale has

been of chattels in their nature several, and where the transfer

of the property from the vendor by means of an order for de-

livery addressed to the wharfinger or other person in whose keep-

ing they were, and ^accepted by him, has been held to be equi-

valent to an actual delivery ; the goods being at the time capable

of being delivered. Here, however, there is this distinguishing

circumstance, that the 10 tons of oil till measured off from the

rest was not capable of a separate delivery; and the question

is whether that be a distinction in substance or in semblance

onlj'. The )vhole 10 tons were at one time the property of

Dutton and tXancrpft^ who had the key of the cistern which

contained them; and tl^iey sold 10 tons to the Frosts^ who sold

the same to Townsend, the banjcrupt, and gave him at the same

time an order oil DiUton and Bancroft for the delivery to him

if

1810.

WHITEHOUjSK
and Others
gainst
Frost

and Others.

[619 3
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Whitehousk
and Others

against

Frost
and Others.

[ 620 ]

[ 621 ]

of the 10 tons. To that order Dutton and Bancroft attorn, as

I may say; for they accept the order, by writing upon it " acr

cepted, 14th oi Feb. 1809," and signing their names to it. From
that* moment they became the bailees of Townsend the vendee:

the goods had arrived at their journey's end, and were not in

transitu: all the right then of the sellers was gone by the trans-

fer, and they could no longer control that delivery to which they

had virtually acceded by means of their order on Dutton and

Bancroft accepted by the latter. The question of stopping in

transitu does not arise, taking the Frosts to be the original sel-

lers, as between them and the bankrupt ; the oil had never been

in the hands of the Frosts ; they only assigned a right to it in

the hands of the common bailees, which before had been as-

signed to them.

Grose J. There can be no doubt that at the time of Towns-

end's bankruptcy the 10 tons of oil in the cistern were at the

risk of the bankrupt. All the delivery which could take place

between these parties had taken place. Dutton and Bancroft,

who had the custody of the whole in their cistern, had accepted

the order of the sellers for the delivery to the bankrupt, and it

only remained for Townsend together with Dutton and Bancroft

to draw off the 10 tons from the rest.

Le Blanc J. Dutton and Bq-ncroft had sold the 10 tons of

oil in question, (which was part of a larger quantity, the whole

of which was under their lock and key) to the Frosts^ who sold

the same to Townsend; and there is no claim on the part of the

defendants Dutton and Bancroft to detain the oil for warehouse

rent. The Frosts never had any other possession of the oil than

through jDm//o» and Bancroft ; but they gave to Townsend an

order on these latter to deliver it to him; and after the accept-

ance of that order Dutton and Bancroft held it for his use*

But something, it is said, still remained to be done, namely,

the measuring oifof the 10 tons from the rest of the oil. No-

thing however remained to be done in order to complete the sale.

The objection only applies where something remains to be done

as between the buyer and seller, or for :Ae^urpose of ascertain-

ing either the quantity or the price ; fltiW^F of which remained

to be done in this case ; for it was admitted b^ the persons who
were to make the delivery to J<no«5?««^ thift the quantity men-

tioned in the order was in the cistern in their custody; for they

had before sold that quantity to the Frosts^ ofwhom Tonmsend

purchased
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against

Frost
and OtherB.

purchased it, and had received the price. Therefore thoifgh 1810. i

something remained to be done as between the vendee and the

persons who retained the custody of the oil, before the vendee Whitehouse
111 • • /. t 1 ,

^'^^ Others
could be put into separate possession oi the part sold, yet as

between him and his vendors nothing remained to perfect the

sale.

Bayley J. There is no question of transitus here : the goods

were at their journey's end. When therefore Dutton and Ban,'

crqfti who were then the owners of the whole, sold 10 tons of

the oil to the Frosts, those 10 tons became the property of the

Frosts ; and when they sold the same to To'wnsend, and gave

him an order upon Dutton and Bancroft for the delivery of the

10 tons purchased of them, the effect of that order was to direct

Dutton and Bancroft to consider as the property of Townsend
the 10 tons in their possession, which before was considered as

the property of the Frosts : and by the acceptance of that order

Dutton and Bancroft admitted that they held the 10 tons for

Tcmnscnd, as his property, and he had a right to go and take it,

without the interference of the Frosts.

Postea to the Plaintiffs.

[ 622 ]

Havelock against Geddes.

^r^HE plaintiff sued the defendant by original, and made an
"*- affidavit of debt; and the defendant having been outlawed

aftei'wards came in, and brought a writ of error to reverse the

outlawry, and assigned an error in fact, that he was beyond

sea at the time of the outlawry; which fact, on issue joined,

was found for him by the jury : and on Wednesday the 30th of

May in the last term, being personally present in court, and hav-

ing brought in the postea, he prayed by his counsel that the

judgment ofoutlawry pronounced against him in this cause might

be reversed. This was opposed on the part of the plaintiflFj be-

cause the defendant's bail would not enter into a recognizance

to satisfy the condemnation money, as required by the stat. 31

or render the principal, and not absolutely to pay the condemnation money,
reversals ofoutlawry upon the stat. 31 Eli%. c. 3. for want ofproclamations, or
4 8c 5 fV. 8c M. c, 18. s. 3. on appearance by attorney and by motion.

Vol. XI [. K k Eliz.

Saturday^
July lih.

Upon a writ of
error, prose-

cuted by the

party in per-

son, to reverse

an outlawry
in a civil ac-

tion, for a

common law
error, the re-

cognizance of
bail is to be
taken in the

common al-

ternative

form, to pay
the condem-
nation money
as in case of
upon the stat.
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1810. Eliz. c. 3., but only into the common recognizance of bail,

which gives them the option to render their principal : and the
HAVE OCK

question was, whether such a recognizance of bail were suffi-

Geddes. cient to entitle the defendant to the judgment of reversal. In

support of that

Marryat and Abbott sb.ewed these reasons to the Court. The
defendant does" not seek to reverse the outlawry for any defect

of proclamations, and therefore he does not want the aid of the

Stat. 31 Eliz. c. 3. which requires him not only to put in bail to

[ 623 ] appear and answer to the plaintiff, but also to satisfy the con-

demnation money, before the outlawry is reversed for want of

^ny proclamation required by that statute. Neither does he ap-

pear by attorney and move the court upon the stat. 4 & 5 W. ^
M. c. 18. s. 3. to reverse the outlawry; but he prays such re-

versal in person, on account of a common law error in fact,

found for him : and neither of these statutes subject the party

to any new imposition to which he was not liable at common
law, and where he does not claim the conditional benefit of

either. Before the passing of the stat. 31 Eliz. there is no entry

in thebooks ofrequiring bail on the reversalofan outlawryby writ

of error, or suggestion entered on the roll, or by plea. Vetus lib.

Intras. 78, 79. Co. Entr. 689. et seq. Rast. Entr. 285. b.

286. a. 287. Eyror in Outlaim-y^ pi. 2. ^, 5, Q da 7. which lat-

ter were subsequent to the stat. 6 EI. 8. c, 4. as being reversals

for want of proclamations, but prior to the 31 Eliz. And
though pending the proceedings in several ofthese cases manu-

captorsare found, who undertake to surrender their own bodies

if the party outlawed do not attend the court from day to day,

as day is given to him
;
yet no recognizance of bail is entered

to the action upon the reversal. And there is no instance in any

of the modern precedents, where a party has prosecuted his writ

in person, (and not by attorney,) and has not sought the benefit

of the stat. 31 Eliz.y that a recognizance of bail as required by

that statute has been taken. Hearne's Pleader^ 834. contains
'

a precedent of the reversal of an outlawry, for the insufficiency

of the return to the writ of exigent, without bail : and that,

though not a reversal upon the stat. 31 Eliz.^ must have been

subsequent to that statute, because it mentions the date of l646

in the course of the record of the proceedings. There is one

entry iu Browti's Ent. 359' (2d edit.) of a reversal of an out-

. lawrv
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kwry by writ of error, without bail ; and another (p. 36 1.) where 1810.

the outlawry was avoided for the insignificancy of the words in

the return to the exigent; in which the recognizance of bail is
^iavelock

in the alternative, to render in execution, or pay, and not to pay Geddes.
the condemnation money at all events. This last might have

been upon the award of the Court, on the inspection of the re-

turn and finding it bad. By the date of the entries, before and

after, it should seem that these were between the stat. of Eliz.

and that of W. & M. But where the party has prosecuted his

writ of error for want of proclamations on the stat. 3 1 Eliz.

there the recognizance of bail has been taken to pay the condem-

nation money: otherwise not: as in Lill. Entr. 458. and 46 1.

The same form of recognizance has been taken where the party

has availed himself of the provision of the stat. 4 & 5 TF. & M.
to appear by attorney. In Matthews v. Erbo (a), it appeared

that the party outlawed was a foreigner who never was in Eng-

land ; and he came in by attorney to reverse the outlawry, with-

out bail ; which was denied : but the Court said that he might

bring a writ of error and reverse the outlawry if he pleased.

The report in Cartliew says he was compelled to bring a writ of

error, and put in bail to the action, according to the new statute

(4 & 5 W.^ M.), and then the plaintiff consented to the reversal

of the outlawry. There he did not appear in person. Sercole

v. Hanso?i (6), in H. l6 G. 2. is to the same effect. No inter-

venine:

(a) \OfV.i. 1 Ld. Ray. 349. and Carth. 459.

(Z-) 1 Wtls. 3. vide S.C. 2 Stra. 1178. Serecold v. Hampsoriy Bart, and

1 Salk. 496.

The following is a more full note of the same case from Mr. Short's MS., .

a gentleman of the bar at that period:

. Sercole against Hanson, M. i6 Geo. 2. B. E.

THIS was a writ of error to reverse an outlawry. The error assigned Error assign-

was that Sir G. Hanson (the plaintiff in error) was beyond sea tempore ' ^^^ ^^^

promulgationis of the exigent. P'^*^^ Y^^
T^ r 1 1 - /T-- • .

beyond sea
Draper, tor the plamtifr m error, cited 2 Rol. Abr. 804. Cro. Jac. 464. at the time of
Lacy, for the defendant, cited 2 Rol. Rep. 11. Co. Lit. 259. h. 261. b. the exigent

Curia. It has been determined that, as to the whole process of outlawry, proclaimed,

it is not material in the assignment of error to shew that the party was ^* sufficient,

out of the realm during the whole time ; but if he were abroad at the time

of the exigent, that is sufficient j for that is the substance. Skin. 16. So this

assignment

Kk2
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1810. vening case appears in print till F/iillipa v. Warhurton^ Mich.

T. 1785 (a), and Bcnvick v. Parian, E. 31 G. .'i. (Z>), in both
Havklock of which th6 recoffnizanco of bail was taken to answer the con-

against

Geddes,
^^j ^^^^ p^^^^_ ^^^ ^jj^^ g^ ^^

(^) Referred to by Laivrence J. in Mattheivs v. Gibson, 8 £flj/, 527.

denination

J7z7. leC^o. 2.

On reversal of
the outlawry

on writ of er-

ror for such
error assigned

in a case

where special

bail was re-

quired in the

original ac-

tion, the

Court will

direct the re-

co^izance of

bail in answer
to the new ac-

tion to be

taken in the

alternative, to

pay the con-

demnation
money, or

renderthe

principal, and
not absolutely

to pay the

condemnation
money.

assignment is sufficient. If the fact were that he was within the realm

during the process of outlawry, and went abroad by way of covin at the

time of the exigent, that should be replied.

The outlawry being reversed, it .came now before the Court upon the

question, whether the defendant should be obliged to put in special bail?

and the cases cited were Lit. Rep. 301. Salk. 496. Carth. 459. 12 Mod. 5^5.

Wilbraliam v, Doley, T. 13 fV. 3. and a case in C B. when first fFllles C. J.

came there, where it was resolved that special bail should be put in.

Lee C. J. By stat. 31 Eliz. t. 3. bail is to be given to a new action, and

to satisfy the condemnation money where the reversal is for want of pro-

clamation ; but here the assignment of error is that the defendant was

beyond the sea at the time, and not for want of proclamation. There is

no case cited where bail may not be taken on reversal of an outlawry

for other cause than that in the stat. 31 Eli%. By the case in Salk. it

does not appear what the assignment of error was, but there special bail

was taken. But the case of Wilhraham and Doley^, which I cited from a

manuscript note, but which is reported in cases in King JVilliam's time,

(12 Mod. 545,) fully warrants the requiring special bail: for there it was

held that the stat. 31 Eliz. only related to error for want of proclamation,

and in that case only that statute requires bail ; but yet though the statute

did not extend to the case then before the Court, which was
[

]*

they ordered bail to be taken to render the body or answer the condemnation

money. But we are now upon the stat. of King WilUarn, 4 Sc 5 ff. 8c M.

c. 1 8. which plainly supposes a power in the Court to order special bail

where it is required in the original action ; for it says, the defendant may
appear by attorney and reverse the outlawry in all cases, except where special

hail shall be ordered by the Court. Therefore when it appears in the original

action that the plaintiff was entitled to have special bail, the Court is fully

authorized to order it, as upon the commencement of a new action. Nor
are we precluded by the late statute, 12 G. 1. by which the affidavit of die

debt to hold to special bail must be filed before the process issues ; be-

cause here cannot be a compliance with it ; nor is there any writ to

issue ; but we have it in our power to order special bail to pay the con-

demnation moneyy or render the body, as was done in the case oi Wilhraham

and Doley.

* There are some words wanting here ; the printed reports state that the

assignment was of an error in law, not for want of proclamations.

Wright J.
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demnation money only, and not in the alternative, to pay it or 1810.

render the body. But it does not appear whether those * out- —

—

lawries were reversed for want of proclamations, on thestat. 31 Havelock

Eliz. And the only other case is Matthews v. Gibson [a\ which c^""!Le
came on upon motion, and where it seems to have been taken rr^^y n

for granted that the point was established in the two last men-

tioned cases which were referred to. The statute of W. & M.
was made for facilitathig reversals of outlawries, which will not

be answered by imposing the necessity of a higher security of

bail in a case where at common law the party was not liable to

(«) 8 East, 527.

Wright J. In Matthenvs v. Erbo, Garth. 459., which was an outlawry

against a foreigner, he was obliged to put in bail according to the new sta-

tute, which was the i 8c 5 JV. 3., and that was not for want of proclamations.

As to SalL 496., that a recognizance was taken according to the stat. 31

Eliz. c. 3., that was a mistake. Therefore, I am of opinion, that as here is

an affidavit of above 350/. due, special bail ought to be given before the out-

lawry be reversed.

Dennison J. The practice in C. B., before the statute of fV. 3., was, as

appears by a rule of Trin. 2 Jac. 2., that on reversal of the outlawry, and

before the supersedeas, special bail in the ordinary ivay ivas required to an-

saver the condemnation, or render the body, if the sum on the exigent was
awarded was lo/. or upwards ; but then the party outlawed appeared in

person. The statute of King IViUiam was to dispense with that ; and it says

that it may be done by attorney, unless the Court require special bail, which

is when the debt is above lo/. As to the stat. 12 G. 1. this case is not within

that statute ; for there is a diffei-ence between proceeding to an arrest, and an

outlawry ; for where it is to an outlawry, it is not by way of an arrest. Tliat

statute says you shall not proceed to arrest but where t!)ere is an affidavit

that the debt is 10/. oi upwards; but this being an outlawry by special

original, it is not an arrest; and so it was not the intention of the act that in

this case the affidavit of the debt should be in the first instance, and before

any process issues. And this is no hardship to the defendant; for, if it ap-

pear that the plaintiff's demand is above lo/., he ought to have special bail.

In Martin V. Dtichett, there were many errors assigned; and one was for want
c^r proclamation: and there special bail was oidered to be put in. Though
the present case is not tor want of proclamation, yet it is expressly within the

statute of iV. 3., wiiich is only to enforce that v/hich was the law before,

according to that rule in the Common Bcncli.

Lee C. J. Let the mle to shew cause why the outlawry should not be

reversed on filing common bail be discharged, and upon filing special bail to

pay the condemnation money, or render the body, (not absolute bail,) Jet the

outlawry be reversed.

such



627 CASES IN TRITSIITY TERM

Havelock
against

Geddes.

1810. such a requisition; and the Court will not, in their discretion,

impose an obh'gation upon the bringing of a writ of error at

common law, which is not imposed by the statute. Here the

defendant came in and offered to surrender, though by the indul-

gence of the plaintiff he was not committed to custody ; but he

attends the court in person from day to day given to him, and

therefore is in effect in custody, being within the instant reach of

the process of court. And he asks no indulgence, or conditional

benefit given by statute, but only insists on his common law right

to shew that the first action was erroneously prosecuted against

him, without being obliged to provide bail, who shall be, at all

events, answerable for the condemnation money in the new action.

Holroyd (at), contra, contended that bail was requisite at

common law in all cases upon the reversal of an outlawry, not

. only for want of proclamations upon the stat. 31 'Eliz. c. 3., but

in all cases, whether the party appeared in person or by attorney.

It does not follow, because there is no entry of bail in the old

f €28 ] entries of reversals of outlawry, that none was given : where the

party had from day to day given to him, he must have continued

in custody if bail were not given from day to day, and when judg-

ment of reversal was pronounced, there was no occasion to make
any entry of bail on the roll, though it might be required that

he should give it. Some bail was clearly requisite in cases which

required special bail; and the course of the Court for a long

period back has been to require bail to answer the condemnation

money absolutely. He referred to Leighto?i v. Garnons (Z»), and

Sty. Prac. Reg. 271., to shew that by the outlawry, the process

in the original action is at an end; and if the outlawry be after

judgment, the party taken upon the capias utlagatum is in exe-

cution for the plaintiff in the civil suit: if before judgment, the

plaintiff is put to a new action ; and unless the defendant were

compelled to put in special bail to answer such new suit, the

plaintiff might in some cases be deprived of his remedy. This

case is much stronger for requiringthe bail to engage at all events

for the condemnation money than the want of proclamations as

required by the stat. 31 Eliz.\ for there the plaintiff is himself

guilty of a fault in not giving the party, who has a known place

(«) Having been obliged to leave the Court soon after this argument con)-

menced, I have this account of it from the hand of a friend.

ib) Cro. Eliz. 706., and 5 Rep. 88.

oi
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tjf residence, that notice which he is entitled to receive under 1810.

,the statute : a fortiori, therefore, in cases like the present where

the plaintiff is in no default. And this provision of the statute Havelock

confirms the probability that special bail was required at com- q^Jdeo
mon law upon the reversal of an outlawry : and that it had been

used to be taken in the form now required. The cases which

have been mentioned, as examples of the existing practice, are

also confirmatory of that inference. It would be extraordinary

to require it in cases where the error is so apparent, as to induce [ 629 ]

the Court to set the outlawry aside upon motion ; and yet to

deny it upon writ of error, where prosecuted in person. In Wil-

braJiam v. Doley {a\ upon error brought to reverse an outlawry

for an error in law, (not for want of proclamations on the stat.

31 Eliz.) though Lord Holt^ and the rest of the Court, are first

made to say that there needed no bail in such a case
; yet they

directed the party outlawed to put in bail to answer the condem-

nation, or render his body. But Ld. Holt afterwards says, " that

^' special bail to reverse an outlawry must be simply to answer
** the condemnation ; but other special bail is to answer condem-
" nation, or render his body : and it was agreed that if the party

" were taken up upon the capias utlagatum, he must give bail

" to reverse the outlawry." [Bai^leyi. referred to a dictum in

CooMs Cas. of Prac. in C. B. 29. Jfion. ikf. 12 G. I. It was

said by the Court, that upon or before the allowance of any writ

of error, or reversing any outlawry, the defendant must still

enter into a recognizance, with condition to satisfy the condem-

nation money, accordmg to the stat. 31 Eliz. c. 3. s. 3.] He
observed that that was stated generally, and not confined to tiie

case of want of proclamations. And in Screcold v. Hampson,

as reported in 2 Str. 1178., where the error assigned was the

same as in this case, and the question made was upon what terms

the outlawry should be set aside, the Court declared their opinion

that they had a discretionary power to require it or not. And
that though the stat. 31 Eliz. was the only act that expressly

required bail; yet it was not to be inferred from thence, that in

other cases it ought not to be insisted on ; for that act makes a

new error, and the bail upon it is absolutely to pay the condem-

nation money. Then, if the taking of bail at all, or not, be in

the discretion of the Court, the form in which the recognizance

fihall be taken must also be in their discretion. He also referred

{a) 12 Mod. 5-15.

to
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Havelock
against

Geddes.

1810. to Campbell v. Daley («), which lays down the rule, that spe-

cial bail must be put in upon appearing to an outlawry, where

special bail was originally required ; because it would be unrea-

sonable that the defendant should gain an advantage by standing

out till process of outlawry. But, he observed, that if the de-

fendant were only to put in the same bail at last as he would

have done at first, he would gain an advantage by the delay.

[In answer, however, to a question by the Court, in what form

the recognizance was there taken, Marryat said that it was in

the alternative.] He finally relied on Matthcias v. Gibson [b\

and the cases there cited ; and observed, in answer to the argu-

ment, that a writ of error was a writ of right; that it was only

so upon such terms as the law required : and if bail might be

required by the Court at common law in this form, the party

was not entitled to his writ of error without complying with such

requisition when made.

Cur. adv. vult.

Lord Ellenborougii C. J. now delivered the judgment of

the Court.

The question in this case was, whether upon the reversal of

an outlawry the bail should enter into a recognizance to satisfy

the condemnation money ; or whether they should have, as in

ordinary cases, the power of rendering the principal. The
error assigned was, not the want of proclamations, but a com-

mon law error, the defendant's absence beyond sea ; so that the

[ 631 ] case is not within the act 31 Eliz. c. 3.; and the defendant ap-

peared in person ; so that the case is not within the stat. 4 & 5

W. & M. c. 18. s. 3. The reversal, therefore, is a common law

reversal, for a common law error ; and in such a case the Court

thinks it has no power to require more than an ordinary recogni-

zance, which leaves the bail at liberty to render. Where the

outlawry is reversed, as at common law, it seems to us that the

reversal is so far matter of right, that no terms can properly be

imposed upon the defendant when it is pronounced. If terms

could be imposed, it might be expected they should be noticed

upon the record; and yet in no one entry that can be found does

the record appear to have noticed them: where the reversal is

under the statute of Eliz.^ the record does notice them ; and

this furnishes a strong argument il)at they would be noticed on

common law reversals, if on such reversals they could properly

{a) 3 Burr. 1920. (/') 8 East, 5'i7.

be
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be required. In none of the cases cited for the plaintiflP, where

the bail were required to answer the condemnation money, does

the reversal appear to have been by writ of error at common law.

In Serecold v. Hampson it was not ; because the outlaw appear-

ed by attorney ; and in Matthews v. Gibson the reversal was by

motion : and if a party ask of the Court to interfere by motion,

where he has no right to their interference but only upon^error

brought, they may in that case {i.e. of reversal by motion)

impose upon him what terms they think just. In Philips v.

fVarburton, and Bervoick v. Parkins it does not appear, nor

upon inquiry can we discover, in what manner, or on what

ground, the outlawries were reversed. As there is no authority,

therefore, pointing to the case of a common law reversal in a

civil action ; and as such reversal seems to us to be in general a

matter of right ; we are of opinion that no terms can be required

upon the reversal, and that the recognizance should there-

fore be in the ordinary form ;
giving the bail the power of ren-

dering.

1810.

Havelock
against

Geddes.

[ 632 ]

Vernon against Keys.
. Saturday,

July 1th.

ri^^HE plaintiff declared in case, and stated that he was desi- The plaintiff

* rous to dispose of the share and interest which he had in a being desi-

rous to dis-

pose of his

interest In certain buildings, trade, and stock, in which trade he was engaged with the de-

fendant, pending a treaty between them for the purchase by the defendant, the latter falsely

and deceitfully represented to the plaintiff, that he was about to enter into partnership in the

same trade with other persons whose names he would not disclose,and xha.t those persons nvould

not consent to his giving the plaintiffmorefor his interest than a certain sum: whereas in truth

neither A. and B., with whom he was then about to enter into partnership, nor -any other

intended partners of his, had refused to give more than that sum, but had then agreed with

the defendant that he should make the best terms he could with the plaintiffj and would have
given him a larger sum, and in fact the defendant charged them with a larger price in ac-

count for the purchase of the plaintifl 's interest. Held that an action on the case did not

lie for this false and deceitful representation by the bidder of the seller's probability of get-

ting a better price for his property ; for it was either a mere false representiation of another's

intcntioni or at most a gratis dictum of the bidder, upon a matter which he was not under

any legal obligation to the seller to disclose with accuracy, and on which it was the folly of
the seller to rely. But that at any rate the count was bad, in not shewing that the plaintiff

liad been damaged by such false representation ; inasmuch as it was not alleged that the

other intended partners of the defendant would have bid at all without him., or that he

would have joined in giving the additional price.

certain



€32 CASES IN TRINITY TERM

1810. certain trade and business in which he was engaged at Stone in

the county oi Stafford with the defendant in certain buildings,
E^NON

stQg]^ jjj trade, fixtures, &c., and implements of trade belonging

Keys. '° ^^^ ^^^^ business ; and that a treaty was pending for the pur-

chase of the same by the defendant: yet the defendant, know-

ing the premises, but contriving and fraudulently intending to

deceive and defraud the plaintiff, while the said treaty was de-

pending, on the 29th of August^ 1803, at Stone, &c. falsely,

*
. knowingly, and deceitfully represented to the plaintiff, that he

(the defendant) was about to enter into partnership, in the said

trade or business, with divers other persons, 'whose names the

defendant 'would not then and there disclose, and that stich per-

sotis would not consent to the giving a larger sum to the plain-

tiff, as the price of his share and interest, than 4500/. : whereas

in fact, although the defendant was then and there about to

' enter into partnership with J. E. and J. JT., yet the said J. E.

and J, J. had not, nor had any other intended partners of the

f 633 ] defendant, refused to give more than the said sum : and whereas

the said J. E. and J. J. had then and there consented and

agreed, and were then and there consenting and agreeing, that

the defendant should make the best terms he could with the

plaintiff, and would have given him a larger sum, to wit, 5291/.

85. 6d. for the same : and wliereas the defendant then and there

charged to the said J. E. and J. J. in their said partnership at

and after a larger price, viz. 7291/. Ss. 6d. for the same: by

reason of which said false representation of the defendant, the

plaintiff was induced to accept and receive, and then and there

did accept and receive, the smaller sum of 4500/. as the price of

his said interest, and was then and there induced to convey and

did convey the same for the said price of 4500/., by means

whereof the plaintiff lost and was defrauded of a large sum, to

wit, 791/. 85. 6d., which he otherwise might have gotten for the

same.

After verdict for the plaintiff upon this, which was the third

count of the declaration, at the trial before Lawrence J., at

Stafford, Williams Serjt. moved in the last term for a new trial

and to arrest the judgment ; and the rules were supported on a
' former day in this term by him and by Abbott and Feake, and

were opposed by Dauncey, Wigley, arid Puller. The Court

were of opinion, at the time of the argument that there was no

foundation
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foundation for the objection to the verdict upon the evidence 1810.

stated ; but they then reserved giving their opinion upon the

rule for arresting the judgment, till further consideration. The Vernon

cases cited by the defendant's counsel on the point of law were Keys
Bayly v. Merrel (a), where upon an agreement to carry goods

at so much per cwt., it was held that an action would not lie [ 634 ]

against the owner for falsely affirming that a load of madder

contained a less quantity of cwts. than it fact it contained; be-

cause the plaintiff might have detected the falsehood of the af-

firmation by weighing it. And 1 Rol. Abr. d>0\. pi. 16. " If

a man, having a term for years, offer to sell it to another, and

says that a stranger would give him 20/. for it ; by means of

which assertion the other buys it, when in truth he was never

offered 20/. for the term ; though he be deceived in the value,

yet in truth no action on the case lies. M. 40 and 41 Eliz.

B. JR. adjudged." And the same point is stated in Leakins v.

Clissel {b). On the other side, they relied on the dictum of

Croke J. in Bayly v. Merrel (c), that wher e fraud and damage
concur, an action lies for the deceit. And on Ekins v. Tres-

ham, {d)y where the plaintiff and defendant, being in treaty for

the sale of a messuage, the defendant falsely and fraudulently

affirmed that it was let at 42/. per annum ; on the faith of which

the plaintiff gave him 500/. for it; whereas in truth it was only

let at 32/. per annum. And though it was urged that the plain-

tiff might have informed himself of the truth from the tenant

;

yet it was held that the action lay for the deceit ; for perhaps the

tenant would not inform the purchaser what rent he gave. And
on Lessney v. Selby (e), which is to the same effect. And they

referred generally to Pasley v. Freeman {/). At the end of this

term

Lord

(fl) Cro.Jac. 386. This and other cases were relied on by Grose J. in

Pasley v. Freeman^ 3 Term Rep. 55. whose opinion was also relied on.

(b) 1 Sid. 146. (c) 3 Bulstr. 95. {d) 1 Lev. 102.

(e) 2 Ld. Ray. 1118.

(/) 3 Term. Rep. 51. The two other leading cases upon the same subject,

which have occurred since Pasley v. Freeman, are Eyre v. Dunsford, 1 East,

318. and Haycraft v. Creasy, 2 East, 92. In the first of these there was an

allegation of the knotvledge of the defendant at the time, that the facts affirmed

by him were false ; which averment was not made in the latter case : and it

was also omitted in one of tlie counts in a subsequent case of Hatchman v.

Jackson,
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1810. Lord Ellenborough C. J. declared the opinion of the

Court.
VERNON This case stood over that the Court might consider the suffi-

Keys ciency of the third count of the plaintiff's declaration, on which

alone he had obtained a verdict. The substance of that count

was this, that the plaintiff was desirous to dispose of his share

and interest in a certain trade and business in which he was then

engaged with the defendant, and in certain buildings, stock in

trade, fixtures, utensils, tools, and implements of trade, and

other matters ofand belonging to the said business ; that a treaty

was pending for the purchase of the same by the defendant;

that while such treaty was depending, the defendant Jalselt/ re-

presented that he was about to enter into partnership in the said

trade or business with certain persons whose names he would not

disclose, and that they would not consent to the giving more for

the plaintiff's share and interest than 4500/. : whei'eas in truth

and in fact, although the defendant was about to enter into

partnership with one Emery and one Je?ikinson, neither they,

nor any other intended partners of the defendant, had refused to

give more than 4500/. : and whereas Emery and Jenkinson had
consented that the defendantshould make the best terms he could

[ 636 J with the plaintiff, and would have given him 5291/. 8s. Qd: and

whereas the defendant charged to the said Emery and JenJcinsoti

in their said partnership a larger price, viz. 7291/. Bs. Qd.: by

reason of which false representation the plaintiff was induced to

take 4500/. for his said interest, and to convey it for that price

:

and by means thereof he was defrauded of 791/- 8s. 6d., which

it was alleged he might otherwise have gotten for the same.

The defendant insists that this count is bad in law : and on that

ground the Court has granted him a rule nisi for arresting the

Jackson M.45 Geo. (i.B. R. where the verdict h:id been taken generally : upon

which it was moved to arrest the judgment, as well as for a new trial on the

merits of" the whole case. But the Court, after sustaming the verdict on the

merits, finally discharged also the rule for arresting the judgment; the coun-

sel for the plaintiff not thinking it worth while to move on the Judge's notes

to enter the verdict on the other counts only. And Lazurtnce J. said, that

both in Pasleij v. Freeman, and Hat/craft v. Creasy^ the cause of action was

considered as complete by the fraudulent and filse assertion of the defendant
' and the injury therefrom to the plaintiff; and it was immaterial whether the

defendant hiew it to be false at the time or not.

judgnitnt :
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judgment: and upon consideration, we think that the count 1810.

cannot be sustained, and that tiiejudgment ought to be arrested.

To support the action there must be a fraud clearly alleged to Vernon

have been committed by the defendant, and a damage resulting
ifkys

from such fraud to the plaintitt. The fraud must consist in

depriving the plaintiflP, by deceitful means, of some benefit which

the Jaw entitled him to demand or expect. In the present case

the fraud is made to consist in the defendant's alleging that his

undisclosed future partners " would not consent to give more

than 4500/." for the subjects of the treaty of purchase. But

the words, " would not consent to give more than 4500/.," may
be understood to signify either that such partners then would not;

which is the same as saying, with reference to the time present,

they will not ; thereby implying that they had already refused

:

and in which sense the words were not true : or, that they woidd

not thereafter consent; in which latter prospective sense the

words might happen to be true, or not, as they might be there-

after induced to refuse their consent, or not : and if the meaning

of the words is thus equivocal, the alleged falsehood of the re-

presentation, (upon which the action depends,) is not made

out with its proper certainty. Besides, if an action be main- [ G37 3

tainable for such a false representation of the will and purpose

of another, with reference to the purposed sale, should not an

action be also at least equally maintainable for a false represen-

tation of the party's own purpose ? But can it be contended

that an action might be maintained against a man for represent-

ing that he would not give, upon a treaty of purchase, beyond a

certain sum ; when it could be proved that he had. said he would

give much more than that sum. And supposing also he had

upon such treaty added, as a reason for his resolving not to give

beyond a certain sum, that the property was, in his judgment, da-

maged in any particular respect; and supposiug further, that it

could be proved he had just before tiic giving such reason said

he was satisfied it was not so damaged ; woidd an action be

maintainable for this untrue representation of his own purpose,

backed and enforced by this false reason given for it? And in

the case before us, does the false representation, made by the

defendant, of the determination of his partners amount to any

thing more than qlfalsely alleged reason for the limited amount

of his own offer? And if it amount to no more than this, it

should
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1810. should be shewn, before we can deem this to be the subject of

an action, that in respect of some consideration or other exist-

VEHNON jjig between the parties to the treaty, or upon some generjil rule

^EYS ^^ principle of law, the party treating for a purchase is bound

to allege truly, if he state at all, the motives which operate with

him for treating, or for making the offer he in fact makes. A
seller is unquestionably liable to an action of deceit, if he frau-

- dulently misrepresent the quality of the thing sold to be other

than it is in some particulars, which the buyer has not equal

C 638 ] means with himself of knowing ; or if he do so, in such a man-

ner as to induce the buyer to forbear making the inquiries, which

for his own security and advantage he would otherwise have

made. But is a buyer liable to an action of deceit for misrepre-

senting the seller's chance of sale, or the probabiHty of his

getting a better price for his commodity, than the price which

such proposed buyer offers ? I am not aware of any case, or

recognized principle of law, upon which such a duty can be

cc^nsidered as incumbent upon a party bargaining for a purchase.

It appears to be a false representation in a manner merely gratis

dictum by the bidder, in respect to which the bidder was under

no legal pledge or obligation to the seller for the precise accu-

racy and correctness of his statement, and upon which, there-

fore, it was the seller's own indiscretion to rely ; and for the

consequences of which reliance, therefore, he can maintain no

action. But if the objection above stated were less tenable than

it is, still it is at any rate essential to the action, that the plain-

tiff should have sustained some damage. The particular damage

alleged is in his "not getting 791^. Ss. 6d., which he might

otherwise have gotten for the same." But as it does not ap-

pear by any allegation on the record, that the other intended

partners would have bought at all without the defendantf or that

the defendant would have joined with them in giving the

price of 5291/. 85. 6d., the supposed foundation of the action, in,

the loss of a price which the plaintiff might otherwise have

gotten fails also. The consequence is, that the judgment must

be arrested.

USHEH
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1810.

Usher afrainst Noble^ Saturdaj^^
° July 1th.

'T^HIS was an action upon a policy of insurance subscribed The rule for

-*- by the defendant for 200^. on goods on board the General estimating

Mira7ida at and from Jamaica to London. In the declaration goods insured

the loss was thus averred : that the ship, having the goods on by an open

board, was in the river Thames^ and before the discharge ofthe Jl^i^Xl^n^

goods at London^ by the mere danger of the seas, and force and voice price at

violence of the tide and winds, and the pressure of other ships, ^^^ loading

stranded and sunk, and the goods thereby totally lost. The de- with the pre-

claration also contained the money counts. The defendant mium of in-

pleaded non assumpsit, and paid 14^. into Court generally upon
pomm^slon

the whole declaration. And at the trial before Lord Ellen- thebasisofthe

boromh C. J. at GuildhalL a verdict was found for the plaintiff calculation of
the value or

for the damages laid in the declaration, subject to the opinion of the goods;

the Court upon this case. (It being agreed that the amount of ^'^ '^he rule

the damage should be settled by arbitration, if the Court should ^ partial loss

be of opinion that the plaintiff was entitled to recover any thing in the like case

beyond the sum paid into Court.) *® ^'^^ ^^T ^a
>k 1 -, A 1 T . ^ 1 -. «- 7 • T "P°" ^ valued
On the ^th Oct. 1807, the ship General Miranda arrived policy) by

from Jamaica with the plaintiff's goods insured on board in the taking the

river Thames, and anchored near the entrance into the West
difference be-

India docks. Shortly afterwal'ds, and as soon as the necessary tween the sell-

forms were complied with, the vessel left her anchorage in the !u^^"^j j

river for the purpose of entering these docks, in order to un- that of the

load her cargo there ; but on her near approach, and when about damaged part

to go through the dock gates, she was wrongfully refused admit-
at the port of

tance, and ordered back by the servants of the company, under delivery, and

whose direction * and manasjement these docks were placed. ^PPly^^gthat

1 • 111 proportion,
Upon this she returned back to the river, and endeavoured to (be it a half, a

regain a place of safety there ; but this was found impracticable ;
quarter, an

and the best thing that could be done was to moor her to a chain
^^^j^ reference

near the entrance to the docks, at which several other vessels to such esti-

that had returned from such entrance had previously moored. "!^ff , j?

rr<i • Til ^ • t •
at the loading

This was accordingly done, and the General Miranda, being the port, to the

vessel nearest the shore, was at the falling of the tide forced by damaged por-

the violence of the current and pressure ofthe other ships upon a goods.

shoal [*640 ]
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1810.

Usher
against

NoBLR.

shoal or bank of tlic river, and was there bilged and stranded

;

and, in consequence, a part of the plaintifTs goods, consisting of

coffee, was greatly damaged. In consequence of this the plain-

tiff brought an action against the West India dock company,

and recovered a verdict against them for the amount of the loss,

estimated according to the market price of coffee in London at

the time isohen the loss took place, but which was less than the

prime cost of the coffee at Jamaica. The defendant obtained a

Judge's order for liberty to inspect and take copies of the state-

ment of the loss, and the following was delivered as such

copy:—
" Statement of average per Genei-al Miranda, Ort".—

Jamaica to London.

Amount of goods per invoice No. 1 & 2.

and bills of lading No. 3 & 4. -

Insuring of7600 to cover, as under,

^6750 at 15 gs. per cent. 1063 2

850 12 - - - 107 2

£.

G320

7600 Policy - - -

[ 641 ] Commission ^ per cent, for ef-

fecting - - - -

Commission I per cent, for settling

in case of loss _ _ _

19

38

38

1265 4 6

Deduct

Amount of sound coffee and wood per

invoice No. 5. and landing account

No, 6 & 7. - - - 2570 3 2

Insurance on .£3085 to cover as

under,

i'27'iO at 15 gs.

per cent. 413

345 - 43

Policy for ^3085 7

11

9

14

Commission \ per cent.

for effecting 15 8 G

Carried over

7591 4 7

Brought
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7591 4 7

Brought over 2570 3 2

Ditto I per cent, for

recovery in case of
,

loss - - 15 8 6

513 11 7

30S3 14 9

Add 4507 9 10

General average per Mr. Parkinson, award No. 8. 189 4 5

4696 14 3

Deduct
Proceeds of damaged coffee

per A. sale, No. 9-

Recovered from

West India dock

company per state-

ment (a), No. 10. 2741 15 8

From which deduct

Extra law expences 98 18 8

174 12 9

2642 17

2817 9 9

1879 4 6

If ^"7600: 1879 : ; c£lOO

Answer, .£24 : 14 : 6^ per cent., exclusive of return of premium

for sailing in company with armed ship.

641

1810.

Usher
against

Noble.

[ 642 ]

(«) The West India Dock Company
Cwt.

To amount of loss on 748 2 lo damaged coffee, per General Miranda,

averaged per account sales of sound coffee, per said vessel, 420 3 12 of

sound coffee having netted 15G9/. I3s. \d.

Amount of general average . - - - -

Pi-oceeds of damaged coffee

Vol. XII.

Deduct

LI

;C2727
189

4

4 5

2916

174

8 5

12 9

2741 15 8

The
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1810. The only question at the trial was, by what measure the d^-

mage was to be estimated between the assured and the under-
UsHER writers. The plaintiff contended that he was entitled to such

NoBLF proportion of the prime cost as would correspond with the pro-

portion of the diminution of the market price occasioned by

injury which the coffee had sustained; according to the rule

* laid down in Lewis v. Rucker, 2 Burr. 1 169. If this measure

should be adopted, the sum paid into court was insufficient.

The defendant contended that the case of Lewis v. Rucker did

[ 643 2 not apply to this case; and that the plaintiff was only entitled

to the difference between the actual value of the damaged and

sound coffee at the market price in London, when the ship ar-

rived ; and according to which rule he had received a compen-

sation from the West India dock company, who had been the

cause of the loss. If the plaintiff were entitled to recover ac-

cording to the prime cost, it was admitted that the 11. per cent,

paid into court was not enough to cover the whole extent of the

defendant's liability, the ulterior amount of which was- agreed

to be settled by arbitration. If the plaintiff were entitled to

recover onl}' according to the actual value of the coffee in Lon-

don when the loss took place, the sum paid into court was

sufficient to cover the defendant's liability. The question, there-
"^

fore, was, whether the plaintiff were entitled to recover any thing

beyond the sum paid into court ? If he were, the present ver-

dict was to stand, and the amount to be settled by arbitration

:

if not, a nonsuit was to be entered.

This case was argued in the last term, when the rule of cal-

culation insisted on by the plaintiff was maintained by Abbott,

principally upon the authority of Lewis v. Rucker (a) ; though

that was the case of a valued, and this is the case of an open

policy; but the rule (6), he contended, applied in reason equally

to both. And he also referred to 2 Val. llo. and 2 Emei'igoti

659. as adopting the same rule of calculation,

r.
Gil- ] Carr, on the contrary, admitting the rule in Lewis v. Rucker,

as applied to valued policies, denied its application to an open

policy, such as this is; upon the ground that a policy of insu-

{a) 2 Burr. 1169.

{b) The rule there laid down was, that the insurer should pay to the insured

for the damaged goods the like proportion of the sum at which the goods

were valued in the policy, as the price of the damaged goods bore to the

price ofthe sound goods of the same kind when landed at the port ofdelivery.

ranee
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rahce being a mere contract of indemnity, the loss which the 1810.

party sustains by the goods not arriving at the port of delivery

is that which they would have netted to him if they had arrived Usheu

at their port of delivery. And reckoning the sum paid by the ]v^oble»

Wesi India dock company with that which has been paid into

court by the defendant, the whole of the plaintiff's actual loss

in consequence of the perils insured against would, he contended,

be compensated. He put the case thus—Suppose the invoice

price of the goods, with all charges thereon, to be 1 00^. at the

loading port; but coming to a flilling market at the port of de-

livery, they are only worth, if sound, SOl. : but being damaged,

they are only worth there 40Z. If the peril had not happened,

the assured would have gotten only 80^.: the compensation

then to be paid by the underwriter should be 40/., whereas the

plaintiff seeks to get considerably more. The adoption of such

a rule of compensation will hold out a temptation to an assured

to procure a partial loss whenever the goods are proceeding to a

falling market. But as Ld. Mansfield said in Hamilton v.

Mendes (a), an insurer ought never to pay less upon a contract

of indemnity than the value of the loss, and the insured ought

never to gain more. \^Le Blanc J. Must not the invoice price

be taken as the basis of the calculation in the case of a total

loss? And if so, why not in the case of a partial loss?] In

the case of a total loss, that basis must be taken ex necessitate,

because it cannot appear \Vhat the value of the goods would

have been if they had arrived at the port of delivery : but a

partial loss is more analogous to the case of general average; [ 645 1

and it would be strange that the wrong-doers, by whose fault

the loss was occasioned, should pay only according to the actual

value at the port of delivery, and that the underwriters on a

contract of indemnity should pay more. [Lord Ellenboro?igh

C. J. According to the rule Contended for by the underwriter

in this case, he would have had to pay more than the invoice

price if the goods had come, as they usually do, to a rising mar-

ket. The basis of the valuation must be taken either at the

port of lading or at the port of delivery. It is in some respects

an artificial rule at which ever place it is taken, and not strictly

one of indemnity.] The Consolato del mare^ the oldest modern

code of maritime law, says, that the amount of the loss is to be

{a) 2 Burr. 1214.

L 1 a taken
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1810. taken at the price of the goods at the port of delivery, if the

voyage were half performed at the time. [Lord Ellenbormigh
USHER Q^ j^ That was a rule positivi juris; I do not mean to say an

Noble, unjust one. His Lordship observed, that it did not appear that

Johnson v. Sheddon {a) was the case of a valued policy.]

Abbott, in reply, relied on the general and more certain con-

venience of the rule laid down in Letvis v. Rtickcr. And he

also referred to Dick v. Allen at Guildhall after Mich. T. 1785

{b), where in an action upon a policy of insurance to recover an

average loss up(5n goods, Buller J. observed, that whether the

goods arrived at a good or bad market was immaterial ; for the

true way of estimating the loss Was to take them at the fair in-

voice price.

[ 64-6 ] Lord Ellenborough C. J. As the Court will have to

promulgate a rule, which will bind in future in similar cases, it

will perhaps be more willingly acquiesced in, if delivered upon

more mature deliberation : we will therefore take further time

before we give our opinion. The question will be, whether

every case be not in effect the case of a valued policy so far as it

involves this consideration, and consequently within the rule laid

down in Le'nois v. Rucker. Where the parties have put an ex-

press valuation on the subject matter of the insurance, that rule

is admitted to govern ; and the question is, whether general

usage has not established the invoice price as the basis of the

value in all other cases where the policy is open. Some rule

there must be, and I rather think that the one laid down in

Lewis V. Rucker was adopted as being, upon the whole, the

most convenient in all cases.

The case stood over for further consideration till this term,

when his Lordship delivered the opinion of the Court.

It is admitted that the assured is entitled to an indemnity,

and no more ; but by what standard of value the indemnity

sought should be regulated, is the question. In the case of a

valued policy, the valuation in the policy is the agreed standard :

in case of an open policy, the invoice price at the loading port,

including premiums of insurance and commission, is, for all

(fl) 2 East, 581.

(A) Park, 139. 6th edition. Mr. Park now observed that that was the case

of an open policy. And see Tuite v. T/ie Royal Exchange Assurance Coni-

pany, at Guildhall^ after Trhu term, 1747. before Lord C. J. Lee. lb. 138.

/ , purposes
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purposes of either total or average loss, the usual standard of

calculation resorted to for the purpose of ascertaining this

value. The selling or market price at the port of delivery can-

not be alone the standard ; as that does not include premiums
of insurance and commission, which must be brought into the

account, in order to constitute an indemnity to an owner of

goods who had increased the original amount and value of his

risk by the very act of insuring. The proportion of loss is ne-

cessarily calculated through another medium, namely, by com-

paring the selling price of the sound commodity with the da-

maged part of the same commodity at the port of delivery.

The difference between these two subjects of comparison af-

fords the proportion of loss in any given case; i.e., it gives the

aliquot part of the original value, which may be considered as

destroyed by the perils insured against, and for which the as-

sured is entitled to be recompensed. "When this is ascertained,

it only remains to apply this liquidated proportion of loss to

the standard by which the value is calculated, i. e., to the in-

voice price, being itself calculated as before stated; and you
then get the 1-half, the l-4th, or l-8th of the loss to be made
good in terms of money. This rule of calculation is generally

favourable to the underwriter, as the invoice price is less in

most cases than the price at the port of delivery: but the as-

sured may obviate this inconvenience by making his policy a

valued one; or by stipulating that, in case of loss, the loss

shall be estimated according to the value of like goods at the

port of delivery. In the absence of any express contract on the

subject, the general usage of the assured and underwriters sup-

plies the defect of stipulation, and adopts the invoice value,

with the additions I have mentioned, as the standard of value

for this purpose. In tiiis case, after receiving the money paid

by the West India dock company, the assured is left short of his

full reimbursement (even on the defendant's own calculation)

by the premiums of insurance at 15 guineas per cent, commis-

sion, and extra costs of suit, for which no allowance was made

by the West India dock company: so that quacunque via data,

th^ 7/. per cent, paid into court is too little. The consequence

is that the verdict must stand, subject to the reference of ac-

count to an arbitrator, as agreed by the case.

1810.

l^SHER
against

Noble.
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CASES IN TRINITY TERM

Saturdat/f

July nth.
LiviE against Janson.

An American rr^HIS was an action upon a valued {a) policy of assurance.
ship insured

from Neiv
Tork to Lon-
don, 'Warrant

ed free from
American

X lost or not lost upon the ship Liberty, with or without

papers and clearances, at and from New York to Loyidon ,- the

adventure to begin at New York on the 23d December, 1808, for

a premium of 18 guineas per cent.: and the insurance was de-

condemnation, clared to be on ship and cargo warranted free from American

the purpose
condemnation. The declaration contained the usual averments,

of eluding and alleged the interest to lie in B. Bylcs, and the loss by perils
her national of the seas. At the trial before Lord ii;//^«Z>o/wWi C. J. at the
embar?^(), - c t t r
slipped away sittings after last Hilary term, a verdict was found for the plain-

in the night, tiff for 200/., subject to the opinion of the Court on the fol-

lovvinir case

:

was, by force

of the ice,

wind, and
tide, driven

on shore,

where she

sustained

only partial

damage, but

was seized

the next day,

and after-

wards, witli

The policy was subscribed by the defendant on the 27th of

February, 1809, and the insurance was effected in consequence

of a letter of advice from New York, that the ship would sail,

notwithstanding an embargo then enforced by the government of

America. Which letter was laid before underwriters at the

time of effecting the policy.* The usual premium from New
York to London is 8 guineas. The ship being the property of

JJ. Byles was in safety in the North River at New York on the

23d of December, 1808, loaded with a valuable cargo on his

on board between 7 and 8 o'clock in the night of the loth of

January, 1 809 ; and in passing from New York to Governor's

Island, towards the Jersey shore, being the proper course of

her voyage, a large body of ice, brought down the river by the

tide and wind, drove against the ship with considerable force.

great diffi-

expence, got account, destined for London, and waiting an opportunity of

off and finally eluding the embargo. For this purpose she sailed with a pilot
condemned
bv the Ame-
rican govern-

ment for

breach of the

embargo:
held that as

there was
ultiniiitely a

total loss by a peril excepted out of the policy, the assured could neither recover for a

totd lous, nor for any previous partial loss arising from the stranding, &c. which in the

event became wholly immaterial to the assured : aliter in case of actual disbursements made
.for repair of damage occasioned by sea perils before the total loss ; which appear to be co-

vered by the gerwral authority givsn to the assured to " kbour and travail, &c. for tiie de-

fence, safeguard, and recovery of" the property insured."

[ *Gi9 ]
(fl) It was agreed in the course of the argument that this was a valued po-

licy, but it was not stated to be so in the original case.

and
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and carried her ashore amonjj some rocks on Governor's Island. 1810*

Every exertion was made by the master and crew to get the ship '

off, but without effect. It was found that a large hole was ^ • \" c.gatnst

made in her side by the ice, and another in her bottom by the Jansux.
rocks. In consequence of this, the water rose four feet in the

hold, and the ship fell down on her side as the tide left her, In

this state the master and part of the crew left the ship at 11

o'clock at night in one of the boats : the mate and the remain-

ing part of the crew continued on board till five in the mornhig,

and then left her in the long-boat, in the condition above de-

scribed. On the same morning about 6 o'clock, the officers of >

the American custom-house, having discovered the ship, pro-

ceeded to seize her; and the ship and cargo were finally con-

demned for breach of the embargo. The cargo sustained

damage exceeding 51. per cent, by the accident, and the ship

and tackle sustained damage exceeding 21. per cent. A great v

number of persons were employed by the ^»zmca;z government

to take out the cargo and to weigh up the ship ; which was ef-

fected by great exertions in the course of six weeks. If the £ QbO ]

plaintiff were not entitled to recover, the verdict was to be set

aside, and a nonsuit entered : if he were entitled to recover as

for a total loss, the verdict was to stand : if for an average loss,

the parties agreed to settle the amount by reference.

Scarlett, for the plaintiff, contended that the seizure and con-

demnation by the American government were not the operative

cause of the loss, but only consequences of that loss v/hich had

before been occasioned by the perils of the sea, and by which a

right of action was vested in the plaintifii to recover the nmount

from the underwriter. The only effect of the seizure was to

deprive the underwriters of their benefit of salvage; but that did

not make it cease to be a total, or if not a total, at least an ave-

rage loss. And he referred to llarker v. Blakes {a), where the

goods of a neutral were insured on board a neutral ship bound

upon a lawful adventure from his own to the enemy's country;

and the ship, being off the enemy's port, was brought into a

British port by a British cruizer, for the purpose of search ;

and after condemnation of the enemy's goods found on board

her, was liberated, together with the neutral cargo on board.

{a) 9 East, 283.'

There,
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1810. There, though the detention and bringing into a British port

J
for a lawful pui*pose by the British cruizer was not a peril for

azainst
"^hich the underwriter was originally and directly liable ; yet as

Janson. t^^ ^oss of the voyage was a consequence of that peril, it was
held that the assured might recover as for a total loss, ifhe gave

notice of abandonment in time, or for an average loss, if his

notice were out of time. Admitting that the intention of elud-

ing the embargo increased the sea risks, because she was to sail

in the night, and without waiting for the best wind, and without

the choice of putting back or the chance of salvage, in case

L 651 J of an accident in getting to sea; yet all these additional

risks were compensated to the underwriter by the increase

of the premium. The ship, it appears, was a complete

wreck at the time of the seizure, for with all the assistance

which the American government could command, it was

six weeks before she could be weighed up, and that at an

expence which probably no individuals would have incurred.

If both these parties had been upon the spot, and the

assured had abandoned immediately, it cannot be disputed

but that the subsequent seizure would not have altered the case :

then the want of notice at the time ought not to put him in a

worse condition ; at least it ought not to deprive him of the be-

nefit of a partial loss, the value of which may be estimated

before the seizure took place.

Barnewall, contra, insisted that this was the case of a total

loss, not by the perils of the sea, but by the seizure of the

American government; which peril is excepted out of the poll-

c}^, and therefore that the assured was not entitled to recover at

all, either as for a total or a partial loss. He referred to Green

V. Elmslie (a), as in point against a total loss by the perils of the

sea : for there the ship, insured against capture only, was driven

by a gale of wind on the enemy's coast, and there captured; which

was contended to be a loss by the perils of the sea and not by

capture : but Lord Kenyan C. J. held it was clearly a loss by

capture; for had the ship been driven on any other coast than

that of an enemy, she would have been safe. Neither can the

plaintiff recover as for a partial loss ; for the loss in its nature is

total, though not by a peril insuretl againtt. The assured has

{a) Sittings Jia Hil. iJi CcQ. 3. PcakehN.P. Cai.?A2.
<> not
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not in fact, and in the event been damnified by the perils ofthe

sea; for the goods, in whatever degree damaged, have been lost

to him altogether by an event against which he was not insured

:

the previous damage, therefore, became wholly unimportant to

him : the partial loss, if any, was in truth sustained by the Ame'
rican government, and not by the assured. The case of Shawe

v. Felton (a), shews that the previous state of the thing insured

signifies nothing if at last there happen a total loss of it by an

event insured against. {Bayley J. observed that that was the

case of a valued policy: BarnewaU answered that this was in fact

the same, though it were not so stated in the case ; and Scarlett

admitted that it was so.] All that an underwriter engages to

do is to put the assured in the same state at the end of the voy-

age as he would have been in, if the particular peril insured

against, by which the loss is immediately occasioned, had not

happened. Now here, as the whole was ultimately seized and

condemned by the American government, it is precisely the same

to the assured as if the previous stranding had never happened.

Though in Godsal v. Boldero [b\ there was a certain loss to the

assured, yet as that loss was done away (in that instance by a

collateral compensation) at the time of the action brought, the

plaintiff could not recover.

Lord Ellenborough C. J. As there is some novelty in

the point, we will look further into it ; though, as it appears to

me, this case falls within the general principle, that, causa prox-

ima et non remota spectatur. It, therefore, seems to be useless

to be seeking about for odds and ends ofprevious partial losses

which might have happened to a ship in the course ofher voyage,

when at last there was one overwhelming cause of loss which

swallowed up the whole subject-matter. At present, I own
the case appears to me to be neither an average, nor a total loss

within the terms of the policy. But we will consider further

of it.

The case stood over till the end of the term, when bis Lord-

ship delivered the judgment of the Court upon it.

This was an action on a policy on sliip and goods, ivarranted

Jrcc from American condemnation. The ship and goods were

damaged by the perils of the seas, and were afterwards seized

1810.

LiVIE
against

Janson.

[ 653 ]

(i») 2 EoJti 108.. (i) 9 E4itt, 72.

by
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1810. by the American government, and condemned ; and the question

is, whether the total loss, by subsequent seizure and condemna-
/^ tion, takes away from the assured the right to recover in respect

Janson. ^° '^^ previous partial loss by sea-damage ? And upon considera-

tion, we think that it does. It is to be recollected that nothing

is properly imputable to the sea-damage but the deterioration

of the ship and cargo ; for though such sea-damage might stop

the progress ofthe voyage, and so bring the ship and cargo within

the reach and effect ofsome other distinct peril which they might

otherwise have escaped, yet the substantive loss by that latter

peril is imputable to such latter peril only, not to the previous

sea-damage. If, for instance, a ship meet with sea-damage, which

checks her rate of sailing, so that she is taken by an enemy from

whom she would otherwise have escaped ; though she would

have arrived safe but for the sea-damage, the loss is to be as-

cribed to the capture, not to the sea-damage ; and this upon the

principle that causa proxima non remota spectatur. The case

|[
654 3 of Green v. Elmslie^ which was cited in the argument, proceeds

upon a similar principle : there, the ship would not have been

captured, had she not been driven by stress of weather upon the

enemy's coast ; and yet the loss was held imputable to the cap-

ture, and not to the perils of the seas, which had driven the

vessel within the influence of the peril of capture. Considering

the deterioration of the ship and cargo then as the extent ofwhat

is referable to the head of sea-damage, we think we may lay it

down as a rule, that where the property deteriorated is afterwards

totally lost to the assured, and the previous deterioration be-

comes ultimately a matter of perfect indifference to his interests,

he cannot make it the ground of a claim upon the underwriters.

The object of a policy is indemnity to the assured; and he can

have no claim to indemnity where there is ultimately no damage

to him from any peril insured against. If the property, whether

damaged or undamaged, would have been equally taken away
from him, and the whole loss would have fallen upon him had the

property been ever so entire, how can he be said to have been

injured by its having been antecedently damaged? To put

•nother instance to the same effect: supposing ship and cargo

to be damaged in the early part of a voyage by the ordinary sea

perils, and afterwards wholly destroyed by fire before the voyage

is finished; of what consequence to the owner is the damage which

may
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LlVlE
against

Jansok.

may have occurred from one or several successive causes of in- 1810.

jury before the fire ? And if the property, whether undamaged or

not, would have been equally annihilated ; is not its previous de-

terioration rendered wholly immaterial ? The object ot insurance

is that the thing insured should arrive safe at the place ofdesti-

nation, and that, if it do not arrive at all, in consequence of any

of the perils insured, the assured shall recover as for a total loss : [ q^^ ^
and that, if it arrive damaged, a proportionable compensation

shall be paid for the damage; because, in that case, the proprie-

tor receives the thing pro tanto in a worse condition than he

ought to have done: but of what consequence to him is the

intermediate condition of the thing, if he be never to receive it

again ? If, before the completion of the voyage, it be, as to

him and his interests, in a state of utter annihilation, what is it

to him whether it had been damaged or not in an anterior part

of the voyage, before it became annihilated ? It was truly said,

in the course of the argument, that the American government

were the only persons in this case who were prejudiced by the

deteriorated state of the ship and cargo : they obtained it in a ,

less valuable condition on that account than it would otherwise

have been to them : but that is their loss, not that of the plaintiffs.

There may be cases in which, though a prior damage be follow-

ed by a total loss, the assured may, nevertheless, have rights or

claims in respect of that prior loss, which may not be extin-

guished by the subsequent total loss. Actual disbursements for

repairs in fact made, in consequence of injuries by perils of the

seas prior to the happening of the total loss, are of this descrip-

tion; unless, indeed, they are more properly to be considered as

covered by that authority, v/ith which the assured is generally

invested by the policy, of " suing, labouring, and travailing,

$cc., for, in, ai^d about the defence, safeguard, and recovery of

the property insured:" in which case, the amount of such dis-

bursements might more properly l)e recovered as money paid for

the underwriters under the direction and allowance of this provi-

sion of the policy, than as a substantive average loss to be added

cumulatively to the total loss which is afterwards incurred in [ f^SQ \

consequence of the sea-risks. In the present case, as the imme-
diately operating cause of total loss was one from v/hich, and its

consequences, the defendant is by express provision in the policy

exempted; and as the other antecedent causes of injury never

produced..
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1810.

LlVIE
agaimt

Janson.

produced any pecuniary loss to the plaintiff: and as there never
existed a period of time, prior to the total loss, in which the

assured could have practicably called on the underwriters for an
indemnity against the temporary and partial injury sustained by
the property insured ; we are of opinion that such prior partial

mjuiy forms in this case no claim upon the underwriters of this

policy; and, consequently, that the postea must be delivered to

the defendant.

Willis against Freeman and Others.

nnHE plaintiff declared, that on the 5th oi July, 1809, one
"" -^ James Anderson drew a bill of exchange on the defend-

Saturdaifi

July nth,

A trader

having securi-

banker'shands ants, whereby he directed them, on the 10th oi November in that

to a certain year, to pay to his order 1400Z. ; that the defendants accepted the

a'^ecret'act^^
^^^^' ^"^ '^^^ '^' ^'^<^^^'^o« then, on the same day, indorsed it to

the plaintiff; and that the defendants have since refused to pay

it. There were also the common counts. The cause was tried

before Lord Elletiborough C. J. at Guildhall, after Hilary term,

1810, when the plaintiff obtained a verdict for 1434/. 14^. 2cf.,

subject* to the opinion of this Court on the following case:

Anderson being indebted to the plaintiff in more than 2000/.,

an action was brought to recover the same, which stood for trial

at the sittings after Trinity term, 1809. After notice of trial was

given, Anderson, being then insolvent, represented to the plain-

tiff's attorney that he was unable to pay the whole of his debts,

and proposed that if the proceedings in that action were stayed,

he would pay him a composition of 135. Qd. in the pound upon

the debt claimed, and the costs of the action, to fall due on the

of bankrupt-
cy, drew on
them a bill

for a larger

amount on
the score of
his accommo'
dation, paya-
ble to his

own order,

which, after

acceptance,

he indorsed

to the plain-

tiff, (who
knew of his

partial insol-

vency, but

not of the

act of bankruptcy;) and a commission of bankrupt having been afterwards taken out; held

that the plaintiff, who was to make title through the bankrupt's indorsement after his bank-

ruptcy, though he were entitled to sue the acceptors upon the bill, yet could only recover on

it the amount of the turn accepted/or M^ accommodation of the bankrupt, over and above the

amount of the bankrupt's effects in the hands of the acceptors at the time of the bankruptcy;

for which latter amount, and for which alone, they were liable to account in another form of

action (not on the bill) to the bankrupt's assignees.

(;*657 3 same
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same day on which the plaintiff would be entitled to sign juclg- 1810.

ment in the action ; and he named the defendants as his sureties "

for the same, and proposed to give their acceptance. This Willis

proposal being accepted, Anderson applied to the defendants by Ph^eeman.
the following letter, to accept the bill in the declaration men-

tioned ^o/' his accbmmodation : (Dated Cannon Street, 5th July

1809) " Messrs. Freeman and Co. We should be much
" obliged, and feel considerably accommodated, if you would
*' accept our bill drawn on you for about 1400/. payable at 4
" months after this date, (which will not be negociated;) and
** what part of this bill is not covered by bills in your hands we
" shall very soon do. This is the last time we shall have occa-

" sion to trouble you for accommodation, &c. as we shall get

" over, in the course of a couple of months, the inconvenience

*' we thus suffer through Mr. Newman : for althousrh our loss

" by his bankruptcy will be very little or nothing, yet our ad-

" vances are heavy and unexpected. We remain, &c. James
" Andersoji and Co." The defendants accepted the bill, and

delivered it to Anderson^ who indorsed it, so accepted, to the

plaintiff on the next or the second following day. At the time r 558 ]

the defendants accepted the bill, they had funds of Anderson in

their hands to the amount of 888/. l6s. 8<:/., consisting of bills

not then due, but since paid, and which were deposited by him
with the defendants as his bankers. Anderson being a trader '

committed an act of bakruptcy on the 7th o^ March, 1809, and

a commission issued against him on the 25th of July, on which

he was afterwards declared a bankrupt, and assignees appointed.

The question was, whether the plaintiff were entitled to recover

any and what sum ? If he were entitled to recover the whole,

the verdict was to stand : if entitled to recover no more than

the difference between the 888/. \6s. 8d. and the amount of the

bill, then the verdict was to be entered for a sum so reduced : if

not entitled to recover any thing, the verdicC was to be set

aside and a nonsuit entered.

The case was argued a few days ago by Scarlett for the plain-

tiff, and Holroyd for the defendants ; but the Court in giving

judgment went so fully into the grounds of the arguments, that

it is unnecessary to state them here. After time taken to con-

sider the case further,

Lord
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Willis
against

Freeman

ISIO. Lord Ellenborough C. J. delivered the opinion of the

Court.

This was an action against the defendants as acceptors of a

bill of exchange for 1400/., drawn by one Andeisori, payable

to his own order, and indorsed by him to the plaintiff for value.

And the defence was that in consequence of a prior act of bank-

ruptcy by Anderson, which has since been followed by a com-

mission, AndersorCs indorsement transferred no right to the

plaintiff. As the bill was payable, not immediately to the plain-

[ 659 1 tiffj but to Anderson's order, it was incumbent on the plaintiff

when he took the bill to satisfy himself as to Anderson's right to

indorse it | and if Anderson had no such right, the loss must

fall upon the plaintiff. At the time this bill was accepted, the

defendants had in their hands, as Anderson's bankers, bills of

the value of 888/. \Qs. 8^., not then become due ; but they had

nb other effects. To that amount, therefore, their acceptance

was for value ; beyond that, it was gratuitous, and merely for

Anderson's accommodation. It may be considered as clear that,

except in cases provided for by particular statutes, a trader who
has committed an act of bankruptcy, upon which a commission

afterwards issues, can make no transfer of his property to the

prejudice of his assignees, nor do any act to interfere with their

rights ; but every such attempted transfer or act is liable to be

vacated by his assignees. On the other hand, when it does not

affect the rights and interests of the assignees, the act of a man
who has committed an act of bankruptcy has the same effect as

the act of any other person. The question, therefore, for con-

sideration here is, whether this indorsement hy Anderson, if al-

lowed to be effectual, could prejudice his assignees or interfere

with their rights ; because, as far forth as it would do so, it is

inoperative. The case of Wilkins v. Casey, 7 Term Bep. 711.

has established, that if a man who has funds in his hands belong-

ing to a trader who has committed a secret act of bankruptcy,

accept a bill for that trader, without knowing of such act of

bankruptcy, he may apply those funds when the bill becomes

due to the discharge of his own acceptance, though a commis-

sion of bankrupt may have issued in the interim, and will be

protected against any claim the assignees may afterwards make

upon him in respect of the funds so applied. To the extent,

therefore, of the 888/. 16^. 8c?., it would prejudice the assignees

to
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to hold this indorsement valid ; because it would destroy the

claim of the assignees to that sum in the hands of the acceptors :

and we have no difficulty in saying, that this part of the plain-

tiff's demand cannot be supported.

As to the surplus (5 1 IZ. 3s. 4d.), had the bill been for that suni

alone, the case cited by the plainiffof ^rcfm v. WatJcins, 3 East,

317. would be an authority in point, unless the late statute (49

Geoi 3. c. 121. s. 8.) has altered the law in this respect. The
principle decided in Arden v. WatJcins was this, that if a man
accept a bill for the accommodation of a trader who has com-
mitted a secret act of bankruptcy ; and such bill be payable to

the trader's order, the trader's indorsee will have a valid claim

upon the bill against the acceptor, notwithstanding a commis-
sion of bankrupt shall have issued against such trader before the

bill became due ; because as the trader himself could have had
no right upon such bill against the acceptor, his assignees, who
can in this respect stand in no better situation than the bankrupt

whom they represent, conld have had no right upon it, suppos-

ing it had remained in his possession ; and therefore his indorse-

ment works no prejudice to them. It is contended, however,

in this case, first, that where the acceptance is partly for value,

and in part only by w^ay of accommodation, the assignees have

an interest in the bill, and a right, pro tanto, to sue upon it

;

and that to allow the indosement to operate upon the surplus

would prejudice their right, and would be subjecting the ac-

ceptor to two actions upon the same acceptance, which is not

allowable : and secondly, that since the stat. 49 Geo. 3. c. 121.

s. 8., if the defendant were compelled to pay this 5\\l. Ss. 4td.

to the plaintiff, he, the defendant, as a surety for a bankrupt,

paying under the circumstances stated in that 8th section, would

be entitled to prove his demand in respect of it under Anderson's

commission, and the assignees and other creditors would receive

a prejudice from that proof. A moment's consideration, how-

ever, will dispose of the second ground; it being clear that the

quantum of proof against the estate will not be varied by the

defendant's proving, (if they should be admitted to prove) and

consequently their proof could not prejudice the assignees or

other creditors. If the plaintiff' recover this sum from the de-

fendants, (and we will suppose the defendants are competent to

prove for it,) in that way it is proved by the defendant under the

bankrupt's

1810.

Willis
against

Freeman*

[ 661 3



661 CASES IN TRINITY TERM

1810.
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bankrupt's commission : if the plaintiff .do not recover it from

the defendants he, the plaintiff, may certainly prove it himself,

as part of the debt due from Anderson to himself at the time

when Anderson became bankrupt; and in either case, therefore,

will it be either by one party or the other once proveable. As

to the other ground, we think the assignees had no right to the

bill in opposition to the plaintiffs nor any riglit to sue upon it

for the 888/. l6s. 8d. It was a security from the defendants for

that sum and more ; and though the assignees had a right to take

care that the bankrupt should not use it so as to affect that sum,

they had no right to control his power over it as to the residue

beyond that sura. They have a right to protect themselves, but

not arbitrarily to interfere with or vary the rights of others. The
possession of this bill would have placed them in no better si-

tuation than they would have been in without it : with the pos-

session of it, they could only have recovered the 888/. 16s. 8d.;

and without it, they may still recover to that same extent. Be^-

fore this bill was drawn, and independently of it, this 888/. Ids.

Sd. was theirs : the acceptance of this bill gave them no fresh

right; it merely left the old one as it was. They are entitled

to say that the 888/. i6s. 8d. shall not be touched : they may
resist and disaflS.rm any operation of this bill to transfer that sum
to their prejudice ; but tkey have no further right. This is all

that is necessary for their protection ; and it w^ould be working

injustice without any reasonable colour or ground for it to give

them more. The assignees, indeed, do not themselves contro-

vert the plaintiff's right; their right is insisted upon by the de-

fendants ; they set up the jus tertii ; and they set up that right

not to protect the assignees, but to reduce the extent of their

own responsibility. The assignees will have every thing to which

they are entitled, independently of this bill; and that, whether

the plaintiflP recover upon it to the extent of the 511/. Ss. 4(/.,

or not. The defendants entered into an engagement, by which,

for any thing which they then knew, Ander^son might pledge his

responsibility for 511/. 3.9. 'ic?. beyond what he had assets to

cover. They agreed, in effect, to apply the 888/. I6s. 8c?. to-

wards the discharge of the bill ; and if necessary to advance

511/. Ss. ^d. more of their own. Anderson^ at the time of in-

dorsing the bill to the plaintifl^ had apparently the right to in-

dorse it ; he had, indeed, committed a secret act of bankruptcy,

but
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Willis
against

Freeman.

but that was unknown to the plaintiff, antl no commission had 1810.

issued against him. The plaintiff had therefore a right to sup-

pose that he was receiving a valued engagement from the de-

fendant for 14-00/. : the defendants, if they knew of the indorse-

ment, must have so considered it ; and is it just to allow the

defendants to withdraw themselves from the ivhole engagement,

because it would interfere with the rights of the assignees, unless

they were relieved from a part of it? If the defendants' argu-

ment prevail, it would have prevailed equally if their debt to

Anda-son had been 6d. only, instead of 888/. 165. 8^. If the [ QQS ]

bill is to be considered so completely indivisible as that the

plaintiff can recover no part unless he recover the whole, the

right to resist his claim to the extent of a single farthing would

defeat it in toto. • Could not the assignees wave their right, and

affirm AndersorC^ indorsement? And if they did, could the de-

fendants resist payment of the whole 1400Z.? And if not, how
can their conduct, in affirming or disaffirming the act, be allowed

to vary the extent of the defendants' liability. This is not the

case of a professed indorsement of part of the bill, which would

have the effect of giving several actions on the bill ; but it is an

indorsement of the whole, supposed at the time to be valid for

the whole, but which, from subsequent events, the defendants

are at liberty to resist and vacate for a part; and upon payment

ofwhich part, they are discharged from viWfurther responsibility

upon the hill, though they still continue answerable for the resi-

due of its amount to others, in another form, and upon a ground

wholly independent of the bill. Upon the whole, therefore, as

the defendants, by their acceptance, enabled Anderson to hold

forth the bill as a pledge for 1400/. ; as Anderson has no ground

of his own to resist his liability to the whole of the sum, but is

obliged to call in aid the right of third persons, the assignees

;

as tiiey have a right to the extent of 888/. 165. Sd. only, and

will have a complete protection if that sum be excluded from

the verdict; and though the plaintiff be at the same time allowed

to retain the possession of the bill, and to recover upon it pro

tanto; it appears to us that the plaintiff is to be considered as

havins a ri<rht to recover such balance of 511/. 3s. 4t?., and that

the verdict ought therefore to be entered for him for such re-

duced sum accordingly.

Vol. XII. M m Stedman
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1810.

Friday,

July Gth.

A bar.krupt,

sued by his

surety, or per-

son who was
liable for his

debt, at the

time of the
commission
issued against

him, though
the surety

became such

after the act

of bankrupt-

cy, and paid

the debt after

the issuing of
the commis-
sion, cannot,

without spe-

cially plead-

ing it, in like

manner as

after the stat.

5 Geo. 2. c. 30.

J. 7., avail

himself of his

certificate .

under the

Stat. 49 G. 3.

c. 121. J. 8.,

which dis-

charges the

bankrupt,

having his

certificate, of

all such de-

mands, at the

suit of every

such person,

in like manner
to all intents

andpurposes,
as if such

person had
been a credi-

tor before the

bankruptcy.

[*663 ]

CASES IN TRINITY TERM

Stedman against Martinnant.

'T^HE plaintifTdcclared in assumpsit upon the common money
counts ; to which non assumpsit was pleaded ; and at the

trial before Loril Ellenhm-ough C. J. in Middlesex, a verdict

was found for the piaintifFfor 260/., subject to the opinion of

the Court on the ibilowin<x case :

On the Sth o\' Janum-i/, 1807, the plaintiff, at the defendant's

request, and for his accommodation, accepted a bill of exchange

drawn by the defendant for !234/. lis. 0^., payable at 70 days

after date, and the defendant promised to provide the plaintiff

with the money to pay such bill. The bill became due on the

19th March, 1807, and, the defendant not providing for it, was

dishonored. On the 18th o^ March, 1807, a docket was struck,

and on the 21st, a commission of bankrupt was issued against

the defendant, which was superseded on the 15th o^April, 1807;

on which day another commission of bankrupt was issued

against him; but neither of these commissions was gazetted or

proceeded upon. A meeting of the defendant's creditors was

then held, and time was given to him to pay his debts by instal-

ments. On the 9th oi' Ju?ie, 1807, the plaintiff accepted another

bill, for the like accommodation of the defendant, for 237/. 1 Is.

lOd., which became due on the 12th of September, 1807, and
was on that day paid by the piaintifFfor the defendant's use, he

not providing for the same. This latter bill was given for tlie

purpose of taking up the former dishonored bill, with the ad-

dition of interest and stamp, and was indorsed by C. Aldrick as

an additional security to Messrs. Herries and Co., the holders

of the former bill, * who had required the same. A commission

of bankrupt issued against the defendant, dated 6th oi August,

1807, founded on an act ofbankrupt conmiitted in March, 1807,

and the defendant was declared a bankrupt under such commis-

sion. A dividend of 6s. 4:d. in the pound was declared and

made on the 6th o( August, 1808. A second dividend of Is. 6d.

in the pound was declared and made on the 2 8th JuIt/, 1809.

Previous to paying the last dividend, the assignees had in hand

1547/. belonging to the defendant's estate; and the plaintiff,

(supposing him entitled to prove the money paid on the bi lis as

a debt,)
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a debt,) and other creditors of the defendant who had not proved

under the said commission, mijiht at that time have received di-

vidends equally in proportion to their respective debts, without

disturbing any dividend then already made. The defendant ob-

tained his certificate of conformity under the said commission

on the 4th of September^ 1809. The questions were, 1st,

whether the plaintiff were entitled to recover the 260/. (fl), not-

withstanding the defendant's bankruptcy and certificate 2dly,

Wl)ether the defendant can avail himself of his certificate un-

der the general issue.

Fuller, for the plaintiff, said that the last question had been

decided in the present term by the court of C. B. in Gas/cell

V. Martinnant, where it had been held that the bankrupt could

not avail himself of his certificate upon the late act of the 49

Geo. 3. c. 121. 5. 8. without pleading it, in the same manner as

he must have done before that act, where the debt accrued before

the bankruptcy.

That section enacts, " that in all cases of commissions of

" bankrupt already issued, under which no dividend has yet

" been made, or under which the creditors who have not proved
" cnn receive a dividend equally in proj;ortion to their respec-

*' tive debts, without disturbing any dividend already made, and
" in all cases of commissions of bankrupts hereafter to beissued,

" where at the time of issuing the commission any person shall

*' be surety for or be liable for any debt of the bankru|">t, it

** shall be lawful for such surety or person liable, if he shall

*' have paid the debt, or any part thereof in discharge of the

" whole debt, althougli he may have paid the same after the

" commission shall have issued, and the creditor shall have

" proved his debt under the commission, to stand in the place of

" the creditor as to the dividends upon such proof; and when the

*' creditor shall not have proved under the commission, it shall be
" lawful for such surety or person liable to prove his demand in

" respect of such payment as a debt under the commission; not

" disturbing the former dividends, &c. ; notwithstanding such
" person'^may have become surety or liable for the debt of the

*' bankrupt after an act of bankruptcy had been comnn'tted by
* such bankrupt: provided that such person had not at the time

*' when he became such surety, or when he so became liable for

1810.

Stedman
against

Mautin-
NANT.

[ 666 3

{/:() The amount of the second bill v, ith interest.

Mm 2 « the
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1810.

Stedman «
againJt ^

Martin-
NANT.

[ 667 ]

[ 668 ]

the debt'of such bankrupt, notice of any act of bankruptcy

by such bankrupt committed, or that he was insolvent, or had
stopped payment. Provided always, that the issuing a com-

" mission of bankrupt, although such commission shall after-

" vv^ards be superseded, shall be deemed such notice. And every
*' person against whom any commission of bankrupt has been
" or shall be awarded, and who has obtained or shall obtain his

" certificate, shall be discharged of all demands^ at the suit of

" every such person having so paid, or being hereby enabled to

" prove as aforesaid, or to stand in the place of such creditor

" as aforesaid, with regard to his debt in respect of such surety-

" ship or liability, in like majiner to all intents and jni>'poses^

** as if such person had been a creditor before the bankruptcy
" of the bankrupt for the whole of the debt in respect of which
" he was surety or was liable as aforesaid."

The Courts without entering into the first question, called on

the defendant's counsel for an answer on the second point.

E. Lawes who appeared now on the part of the defendant,

admitted that the case cited was an authority in point against

him, which had been decided since this case was reserved ; but

requested the indulgence of the Court to let the case stand over

till to-morrow, on account of the unavoidable absence of the

gentleman who was to havd argued it for the defendant.

Lord Ellenborolgh C. J. then said that it was a rule Very

much of practice to require a bankrupt to j)lc'ad his certificate

if he meant to avail himself of it; but it had long prevailed

before the late act of parliament ; and having been recently

extended by the judgment of the comt of C. B. to cases of

this kind aris'ng since the act, it would be very inconvenient if

a different rule were establi^hcd in this court. They should

therefore consider themselves bound by that decision, unless it

•could be shewn to be an improvident rule, so as to induce them>

to confer with the judges of the other court upon it. For the

present, therefoi-e, the Court would give judgment nisi for the

plaintiff"; which would stand, unless they heard any sufficient

reason urged to-morrow to the contrary."

Marryat^ for the defendant, on the next day suggested that

the Stat. 6 Geo. 2. c. 30. s. 7. which gave a summary form of-

plea to a certificated bankrupt sued for a debt accruing before

the bankruptcy, by which he was to avail himself of his dis-

charge



NANT.

IN THE FlF^lKTH YeAR OF GEORGE III. 668

charge by the certificate, was framed upon the ground that the 1810.

remedy only was barred and not the debt. But here, he con-

tended, that by the last statute the demand itself, which was the Stedman

debt, was discharged, and the very cause of action was barred, mTrt/n '

and therefore the defence was available on the general issue.

The Court, however, were clearlj' satisfied that there was no

foundation for this distinction ; but they offered Marryat leave

to amend on payment of costs. And he desired time to consult

his client till the next day.

Postea to the plaintiff.

GiLDART against Gladstone and Gladstone, in Monday,
r-. JulyQtIi.

nnHE judgment of the court of C. P. for the plaintiffs be- Judgment -

low having been reversed in this case {«), and a rule having been

drawn up thereupon ; HolroyJ, in the lust term, obtained a rule ^^ f^^ jj^^'

calling upon the defendants in error to ishew cause why the rule plaintiffs

made before for reversing the judgment should not be amended, "P°i^^spe-

by adding thereto, that judgment of acquittal be given for the in assumpsit

plaintiff in error, with the costs of^ his defence in the court of which was re-

V^ rk 111 c ^• III ^1 versed uponC r. : and wliy the master ot this court should not tax those ^rit of error

costs. But ho admitted that he could not have the costs of the in this court

writ of error here; as this court could only give the same iudg- ^^J^^^^^^' * J o J o IS entitleu

nient on a writ of error a^ the court of C. P. ought to have here not only

civen, accordinij to the iud'jment of the House of Lords in to judgment

^-,1 -i- r> /7\ IT X- 1 I ^^ rr r^ .^ of acquittal,
Philips V. Buri/ (^i>). He referred to tlie stat. 0,3 H. 8. c. \o. but also /or
which gives costs to a defendant if a verdict pass against the the costs of

plaintifi" in certain actions, of which this was one: and herein h" ^fince i.n

the result it a{)pears, by the judgujent of the Court, that the the same

verdict, which was special, should have been entered for the judgment

, ,, 1 . , which the
deleiulant below. court below

Richardson now opposed the rule; and, in answer to a ques_ ought to have

tion put by Lord Ellenborough C J. whether the court of
defenlinrin

error ought not to perfect their judgment by giving that relief such case be-

to the defendant below which the court below ou<>ht to have ing entitled
° to nis costs

; , ,. by the Stat,

(a) In M. 50. Gi;o. 3. 1 1 East, 675. '{b) 1 LJ. Ray. 10. and Sali. 403. .j^ jj^ g_ ^_ j ^^

given [*h()9
J
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[ 670 ]

1810. given to him, he referred to Parker v. Harris (a), where a dis-

tinction is taken, " that where judgment is given below for the
UiLDART

plaintiff, and the defendant brings error, there shall only be
against ., ,_ °- ^,..i

Gladstone, judgment to reverse the lormer judgment; for the suit is only

to be eased and discharged of that judgment : but where the

plaintiff below brings error, the judgment shall not only be a

reversal, but the Court shall also give such judgment as the

court below should have given ; for his writ of error is to revive

the first cause of action, and to recover what we ought to have

recovered by the first suit." The same rule was recognized and

and acted upon in BaJcer v. Lade {b). It is true that those

cases were upon demurrer, and before the statute 8 and 9 W.

2. c. 11. s. 2., giving costs to a defendant obtaining judgment

on demurrer : but Philips v. Bury^ in which the same rule was

recognized, was upon a special verdict. If it be said that one

of the reasons there given for the distinction is that the defen-

dant who obtains, upon error brought, the reversal of a judg-

ment given against him below is in statu quo, and therefore has

no need to enter a new judgment ; and that since the statute

giving him costs that reason no longer applies : the answer is,

that the same distinction has been recognized in cases and books

of practice long since the statute of William ; of which he in-

stanced several (c). [^Bayley J. Is not that contrary to the

rule, as laid down in Salk. 401. and 7 Mod. 3. Anon. E. 1

Ann. B. R, {d.)^

(a) lSalk.262. (b) Carth.254.

(c) 2 TiJd, 1165. (2d. edit.) cites l Sali. 261.401. 4 Mod. 76. 4 Bun:
2156. 2 Bac. Abr. Error, M. 2. which latter, (5tli edit.) also refers to Pugh
V. Goodtitle, Lessee of Bailey, House of Lords, 15th of" Mai/, 1787, which

was upon a writ of eiTor from B. R. in Ireland; and CumTning v. Sibly, 4 Burn
2490.

{d) The rule as laid down in the report in Salkeld is this—If a judgment

be below for the plaintiff", which is reversed on error, yet if the record will

warrant it, the Court ought to give a new judgment for the plaintiff: but if the

judgment be erroneous and against the plaintiff on the merits, that ought to

be reversed, and no new judgment given for the plaintiff. [Here the report in

Modern says, " and a new judgment given for the defendant."] If an erro-

neous judgment be given for the defendant, and it is reversed, and the me-

rits appear for the plaintiff, he shall have judgment; if the meiits be against

the plaintiff, the defendant shall have a new judgment. So it is in tlie Exche-

quer-chamber : for they are to reform, as well as to ajfrm or reverse it,

Holroyd
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Molroijd and J. Clarke., in support of tiie rule, observed, that 1810.

it) general where a defendant brings a writ of error it is for some •

fault in the declaration after verdict and judgment against him, Gildart

for which he ought to have moved in arrest of judgment in the gladstoni!:
court below; and therefore he is not entitled to costs; but [ 671 ]

upon a special verdict the finding of the jury is in the alterna-

tive: and if the defendant be found to be in the right, the jus-

tice of the case is not answered merely by setting aside the

erroneous judgment for the plaintiff, but the defendant is en-

titled to an absolute judgment upon the verdict found in his

favor. And if the rule be general, as it now seems to be settled,

that the court of error ought to pronounce the same judgment
which the court below ought to have given ; it will apply to

this case, and the defendant will be entitled to his costs within

the Stat. 23 H. 8. c. 15. which gives costs to a defendant where

the verdict is against the plaintiff in a case of this description :

and this has been holden [a) to extend to the case of a special

as well as of a general verdict. So where judgment given by

this Court for a defendant, upon a special verdict in ejectment,

was reversed in the Exchequer-chamber ; that court, on motion,

gave the plaintiff leave to enter up judgment of reversal, and

that he should recover his term, damages, and costs [h). They
were then stopped by the Court.

Lord Ellenborough C. J. The court are bound ex ofTicio

to give a perfect judgment upon the record before them. In

this case the judgment below was given for the plaintiffs upon

a special verdict, whero of course there was an alternate finding

by the jury according as the Court should be of opinion that

the verdict and judgment ought to have been for tiie plaintifis

or for the defencjant : if for the plaintiffs, the verdict was to be

entered one way; if for the defendant, another way. This [ 672 ]

Court then having been of opinion that the judgment of the

court of C P. was erroneous, and ought to have been for the

defendant below, which would have entitled him there to his

costs on the verdict as lbu:i;i for him ; we should not do him all

the justice which he is entitled to receive upon the record now

before us, if we did not, upon reversing the judgment below,

(a) Alsop V. Clej/doti, Cro. Eliz. 465.

(Zi) Dciin ci. Mi-!tor v. Moore, in Eii'or, 1 Bos. o Pull. ;)0.

give
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1810.

GiLDART
against

Gladstone.

give the same judgment which the court below ought to have

given; which is a judgment for the costs of his defence in that

court, as well as a judgment of acquittal.

The other judges concurred; and Bayleyi. added that there

were other cases where injustice would be done if the court of

error were not to give the same judgment for a defendant, upon

a reversal of tlie judgment of the court below against him, which

the court below ought to have given: as in replevin and quare

impedit; where the defendant, in the one case, would be en-

titled to a judgment de returno habendo, and, in the other, to a

writ to the bishop (a).writ to me oisnop \a).

{a) Vide per Hobart C. J. Hob. Rep. .163., in the great Commendam c

Colt and Glover v. The Bishop of Lichfield and Coventry.

laseof

C673 ]

i/londayt

July 9th.

The King against Beard.

'T^HIS was an application for a mandamus to be issued to the

-*- defendant, a magistrate of Laticashire, commanding him
The pawn-
brokers' act,

S9 & 40 Geo.

3. c. 99.,

having enact.

shall and may tain trespasses and contempts against the late pawnbrokers' act

of the H9 and 40 Oeo. f). c. 99. The information laid before

the magistrate, on the 4th o^June, 1810, charged that Rawlinson,

to proceed to hear and determine an information exhibited before

him by J. S. against Bohert Rawlinson, a pawnbroker, for cer-

take, by way
of profit, a

certain rate

of interest on a pawnbroker at Manchester^ unlawfully demanded, received.

pledges, and
no mores the

taking of
more is an of-

fence within

the act, cog-

nizable by a
justice of

peace on sum

on redeemingand took from one J. S., in the name of J. D,

the pledge after-mentioned, Qd. by way of profit for the loan of

2>s. ; the same being an intermediate sum, exceeding 2s. C)d. and

not exceeding 405., wliich, on the 1 5th o^ Decembp-^ 1809, wtis

lent by Raxolinson to J. S. on a pledge of two spoons ; the said

pledire not havinij remained in pawn any time exceeding six

mary informa" t'alendar months; being more than at the rate of 4r/. for the loan

tion within of 205. by the calendar month ; contrary to the statute : and tiien

sect.^ which
claimed a penalty of not less than 405. nor more than 10/. The

after provid-

ing specific penalties for specific offences, says that "Jor every other offence against this act,

where no forfeiture or penalty is provided or imposed on any particular or specifiQ offence

against any part of this act," the pawnbroker offending against this act shall forfeit not less

than 40j., nor more than lo/. in the discretion of the justice.

question



IN THE Fiftieth Year of GEORGE III. 673

question was whether this were a case for a summary cotiviction 1810.

in a penalty within the statute: the magistrate thought it was

not, and refused to proceed upon the information. ® k.ing

mi 1 . ,, ,1 1 . c-
against

1 he 2a section allows pawnbrokers to take a certain rate or Beabd.
interest on pledges inter alia, " for every pledge upon which
" there shall have been lent any sum not exceeding 2^. 6rf., the

" sum of one halfpenny for any time during which the said pledge
*' shall remain in pawn, not exceeding one calendar month; and
*• the same for every calendar month afterwards, including the [ 674; 3

" current month in which such pledge shall be redeemed, al-

*' though such month shall not be expired. For every pledge

" on which there shall have been lent the sum of 55., one penny,"

&C. " and so in proportion for any fractional sum : which said

" several sums shall be taken in lieu of, and as a full satisfaction

** for all interest due, and charges for warehouse room." By
the 3d section, " In all cases where anj' intermediate sura lent

** upon pawn shall exceed 25. 6rf., and not exceed 405,, the

** lender shall, and may take, by way of profit, as aforesaid, at the

" rate of 4<</., and no more, for the loan of tOs. by the calendar

*' month, including the current month as aforesaid." No pe-

nalty is given by these clauses, but penalties are given by several

clauses of the act for specific offences ; and the act also contains

many regulating clauses. And by 5. 26., " In case any pawn-
" broker shall in anywise offend against this act, he shall for

" every such offence, in neglecting to make, &c. any such en-

" tries in his books as is required to be made by him by this act,

*' forfeit such sum, as to the justice before whom any informa-

" tion thereon shall be heard and determined in his discretion

" shall seem reasonable and fit, not exceeding 10/. : andfor every

" other offence against this act, isohere no forfeiture or iienalty

" is provided or imposed on any •particular or 'specific qffltice

" against any part of this act, not less then 405., nor more
« than 10/."

Topping and Yates now shewed cause against the rule, and

stated the doubt entertained below to be, whether the taking by

the pawnbroker of more than the stipulated rate of interest, &c.

permitted by the act in the 2d and 3d clauses, for which no pe-

nalty is given, were an offence against the act, so as to bring the [ 675 ]

case within the summary jurisdiction of the magistrate under the

general words of the 26th section: particularly as this, being a

penal
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1810. penal act, was to be construed strictly ; and as provision was

made by the 14th section, which seemed to point out the proper

The King remedy in this case; that if any pledge not exceeding in value
against jq/ ghall be refused to be delivered up by the pawnbroker, upon

tender by the owner of the loan and profit thereon, according to

the table of rates established by the act, without shewing rea-

sonable cause to the satisfaction of the justice, he may direct

the restoration of the pledge, and commit the pawnbroker till

such restoration made or compensation given to the owner. But

the Court having intimated their opinion against the validity of

the objection to the magistrate's proceeding : Topping and
' Yaies said they could not deny that the taking more than the sti-

.
pulated rate of profit was an offence, where the act says that so

much afid no more may be taken. And by

Lord Ellenborough C. J. It is prohibited by the act to

take more than the stipulated rate of profit ; and therefore the

taking more is an offence against the act; and as no particular

penally is provided for that transgression, it falls within the ge-

neral words of the 26th clause.

Per Ctiriam, Rule absolute.

Scarlet and J. Clarke were to have supported the rule.

END OF TRINITY TERM.

AN
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INDEX
TO THE

PRINCIPAL MATTERS.

\

ACTION

—

after Indictment for
Felony,

See Trespass, 3.

ACTION ON THE CASE.

1 . 4 Count in an action on the case,

XjL stating that the defendants,

being owners of a ship at Liverpool,

bonnd on a voyage //w/i thence to

IValerford the plain tiffs/tz/jpec^ gooJs

on board to be ccrried upon the said

voyage by the defendants, and to be

delivered at W. to the plaintiff's

assigns; and thereupon the plaintiff

insured the goods at and from L. to

W. ; and then averring that it was

the duty of the defendants as such

owners to cause the ship to proceed

on the voj'age /ro/« L. toW. xvith-

out deviation ; and alleging a breach

of such duty, by their causing the

ship to deviate from the course of

that voyage; after which she was

lost, with tlie goods ; and the plain-

tiff, by reason of such deviation, lost

his goods and the benefit of his po-

licy, &c. : cannot be sustained, for

want of alleging that the goods were

delivered to or received by the defend-

ants for the purpose of carriage, or

that they had notice of the shipment

;

from whence a promise or duty,

founded upon an agreement to carry

the goods, might be inferred : and
also for want of an allegation that

the defendants 2<«c?er/oo^ to carry the

goods directly to W. from L. ; for

though the ship's ultimate destina--

tion might be W., yet she might
have been first destined to other

places on a coasting voyage. Max
v. Roberts, H. 50 G.S. 89
Upon a declaration in case, alleg-

ing a deceit to have been effected

upon the plaintiff by means of a

warranty made by two defendants,

upon a joint sale to him by both, of

sheep, theirJo2?U property, the plain-

tiff cannot recover upon proof of a

contractor sale and warranty by one

only, as of his separate property

;

the action, though laid iti tort, being

founded on the joint contract al-

leged. IVeal v. IV. and H. King^

T. 50 G. 3. 452
3. The
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3. The plaintifF being desirous to dis-

pose of his interest in certain build-

ings, trade, and stock, in which
trade he was engaged with the de-

fendant, pending a treaty between
them for the purchase by the defend-

ant, the latter falsely and deceitfully

represented to the plaintifF, that he
was about to enter into partnership

in the same trade with other persons

whose names he would not disclose,

and that those persons would not con-

sent to the giving the plaintiff' more

for his interest than a certain S7irn:

whereas in truth neither A. and B.,

with whom he was then about to en-

ter into partnership, nor any other

intended partners of his, had refused

to give more than that sum, l)ut had
then agreed with the defendant that

he should make the best terms hf

could with the plaintiff, and would
have given him a larger sum, and
jn fact the defendant charged them
with a larger price in account for

the purchase of the plaintiff's inter-

est. Held, that an action on the

case did not lie for this faUe and
deceitful representation l)y the bid-

der concerning the seller's probabi-

lity of getting a better price for his

property : for it was either a false re-

presentation of another's intention

or at most a mere gratis dictum of

the bidder, upon a matter which he

was not under any legal obligation

to the seller to disclo'ie with accura-

cy, and on which it was the folly of

the seller to rely. But that at any
rate the count was bad, in not shew-

ing that the plainlift had been da-

maged by such false representation
;

inasmuch as it was not alleged that

the other intended partners of tiie

defendant would have bid at all

ivithout him, or that he would have

joined in giving the additional price.

Veinon v. Keys, T. 50 G. 3. 632

AFFIDyVVITS.

ADMINISTRATOR AND
EXECUTOR,

See Compensation, 2. Costs, 2.

Evidence, 3. or Plene Admi-
NisTKAViT, 1. Witness, l.

1. On pica of plene administravit,

proof of an admission by the execu-

tor, that the debt was just and should

be paid as soon as he could, is not

evidtnee to charge hm with assets.

Jlindshy v. Russet, E. 50 G. 3. 232
2. The executor having pleaded non

assumpsit as well as plene admini-

stravit and plene administravit pra^-

ter, &c., and thereby forced the

plaintiff to go to trial; the^ plaintiff

obtaining a verdict on the non as-

sumpsit, and being entitled to judg-

ment of assets quando acciderint, is

entitled to the general costs of the

trial, though the issue of plene ad-

ministravit was found for the de-

fendant, ib.

3. 7'he wife of an acting executor

taking no beneficial interest under

the will is a competent attesting wit-

ness to prove the execution of it,

within the description of a credible

witness in the statute o/ frauds

29 Car. 2. c. 3. s. 5. Beltison v.

Bromley, Burt. E. 50 G. 3. 250

ADMIRALTT,
S.:e Assumpsit, 4.

AFFIDAVITS.

The affidavits made in answer to a

rule nisi lor an attachment must be

entitled on the civil side of the

court in the cause out of which the

motion arises : but after the rule for

the attachment is granted, the affi-

davits in any matter concerning such

attachment are entitled on the

crown side. Whitehead v. Firth,

H.50G.3. Ifi5

AFFl-



AGREEMENT
AFFIDAVIT TO HOLD TO BAIL.

A defendant cannot be held to special

bail on an affidavit stating him to be

indebted to the plaintiff' in so much
for goods bargained and sold, with-

oiit also saying delivered. Hopkins

v., Vaughan, E. 50 d. 3. 398

AGENT AND PRINCIPAL,

679

' See Assumpsit, 4. Receiver.
Witness, l.

AGREEMENT,
Sed Assumpsit. Covenant. In-

surance, 10. or Charter-Par-
TY, 3. Interest. Landlord
AND Tenant, l.

1. Printed conditions of sale of timber

growing in a certain close, not stat-

ing any thing of the quantity
;
pa-

rol evidence, that the auctioneer at

the time of sale warranted a certain

quantity, is not admissible, as vary-

ing the written contract. Powell

V. Ed/nunda H. 50 G. 3. 6

2. An instrument containing words of

present demise Vi'ill operate as a

lease, if such appear to be the inten-

tion of the parties, though it con-

tain a clause for a future lease or

leases ; as where tlie one ilierehy

agrees to let, add the other agrees

to take land for 6 1 years at a certain

rent for building, and the tenant

agreed to lay out 2000/. within 4

years in building 5 or more hous-es,

and when b houses were covered

in the landlord agreed to grant a

lease or leases, (which nught be for

the more convenient under letting

or assignuient of the leases,) but

this agreement was to be considered

binding till one fully prepared could

be produced. Pool v. Bcnllei/, H.

50 G. 3.
' 168

3. The rules which' govern the con-

struction of conditions to create real

estates do not apply to personal

contracts, which must be performed

according to the words and appa-

rent meaning of the parties, and are

not satisfied by a performance cy-

press. Want and Another, Execu-

tors, Sfc. v. Blunt, H. 50 G. 3. 183.

(Set- furlher LlIE INSURANCE.)

4 Upon 'a declaration in case, alleging

a deceit" to have been effected upon

the plaintiff* by means of a warranty-

made by two defendants, upon a

joint sale to him by both, of sheep, '

their joint property, the plaintiff

cannot recover upon proof of a con-

tract of sale and warranty by one

only as of his separate property;

1iie action, though laid in tort, being

founded on the joint contract al-

leged. Weal V. W. and H. King,

T. 50 G.'3. 452

5. Where by agreement between the

plaintiffs, bankers at Carlisle, and

the defendants, bankers at New-

castle, the |)Iaintiffs were weekly to

send to the defendants all their own
notes and the notes of certain other

banking houses ; and the defendants

were in exchange to return to the

plaintiffs their own notes and the

notes of certain other bankers, and

the deficiency, if any, was to be

made up by a bill drawn by the de-

fendants in favor of the plaintiffs at

a certain date: held, that the notes

so sent by the plaintiffs to the de-

fendants constituted a debt against

them, which the defendants might

pay by a return of notes according

to the agreement ; but if they made
no such return, or a short return,

and gave no bdl for the balance,

such balance remained as a debt

against them, which was proveable

by the plainliiKs under a commission

of bankrupt issued against the de-

fendants, on an act of bankruptcy

committed after the time when the

bill for the balance, if drawn, would

have been due and payable; and

that the plaintiffs could not main-

tain an action to recover damages
as for a breach of contract against

the
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the defendants vvho had obtained

theirTccrtificates. Forster v. Surtees,

T. SO G. 3. 605

ALIEN ENEMY,

See Assumpsit, 4. Insurance, 3,

4, 5, 6.

To trespass and false imprisonment, a

plea of alien enemy is not allowed

to be pleaded, together with a spe-

cial juslincation inconsistent lliere-

with, and the general issue. Tnick-

enbrodt v. Paj/Tie, H. 50 G. 3. 206

ANNUITY.

An annuity granted by one who was

mortgagor in fee in possession of

lands, on which it was secured, of

greater annual value than the interest

of the mortgage and the annuity, is

within the exception of tiie 8th sec-

tion of the annuity act 17 G. 3. c.

26,, as a grant of annuity by one

who was seized in fee siivple ; and

therefore no memorial oflt need be

jnrolled : the seisin in fee there ex-

cepted extending in parity of reason

to equitable as well as legal estates.

And though a replication, alleging

tiiat the grantor was, at the time of

the annuity granted, seised in fee

simple in possession of the premises

on which the annuity was charged,

would, abstracted from the subject-

matter, by tlie mere force of the

words seised in fee simple, be consi-

dered as alleging a legal seisin; yet,

with reference to the subject-matter,

and to the plea, to which it was an

answer; which alleged that the grant

was made after the annuity act, and
that no memorial of it was inrolkd

accord ng to that act; it shall be

taken to mean such an estate as is

deemed to be a seisin in fee, within

the construction of those words in

tlie annuity act. Amlturst v. Skj/n-

ner, E. 50 G. 3. 263

APPRENTICE. .,^

APPEAL. '

1. Upon an appeal to the sessions

against an order of fdiation, the

respondents aie to begin, by sup-

porting their order, as in all other

cases. The King v, Knill, Hil.

50 G. 3. 50
2. Upon an appeal against a rate made

under a private act of parliament,

the respondent appearing to answer

the appeal, and admitting, when
called upon by the sessions, that he

had made the rate by virtue of a

certain act of parliament; a printed

copy of which, in the common form,

was produced in court by the ap-

pellants; and the sessions having

thereupon entered into the merits

of the appeal, and decided upon
them, notwithstanding an objection

made by the respondent that the ap-

pellants had not given legal evi-

dence of the jurisdiction of the ses-

sions to receive the appeal, for want

of proof of the printed copy hav-

ing been examined with the rolls

of parliament; this court refused to

quash their order, which was re-

moved by certiorari. The King v.

Shaiv, T. 50 G. 3. 479
3. No appeal lies to the sessions

against a conviction an<l commit-
ment in execution for three months

of a collier »mder the stat. 6 G. 3.

c. 25. for absenting himself from

his master's service; the clause of

ajipeal in that statute excepting an
order of commiiment ; and the order

of commitment in question contain-

ing a conviction of the collier for an

otllnce within the act. The King
V. The Justices of Staffordshire, T.

50 G. 3.

"

572

APPRENTICE.
1. The stat. 20 G. 2. c. 19. s. 4 en-

abling two magistrates, " upon ap-

plication or complaint made upon
oath by any master against such ap-

prentice" as is described in U)e act,

touching^
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touching any misdemeanour in such

service, to hear and determine the

same, and to connnit or discharge

the apprentice, extends to a com-
plaint II) writing preferred by the

Hiaster, and verified by the oath of

another person. Flnlcy v. Jowlc,

E. 50 <?. 3. 248
2. An indenture binding out a poor

apprentice, executed by W. S.

churchwarden, and J. G. overseer

of the poor of a hamlet maintain-

ing its own poor separately from the

parish at large, not being impeach-

ed by evidence negativing its execu-

tion by a majority of tiie church-

wardens and overseers of tlie hamlet,

shall be deemed good, by intending

that there were two over.^eers for

the hamlet as required by slat. 13

& 14 Car. 2 c. 12. .«. 21. and only

one churchwarden, by custom, in

the same place ; and therefore the

apprentice serving 40 days under

it gains a settlement. The King v.

The Inhabitants of Hinckky, E. 50
G. 3. 361

ASSETS,
See Evidence, 3.

ASSUMPSIT.

1, Where an agreement between an

outgoing and an incoming tenant

was, that the latter should buy the

hay, &c. of the former upon the

farm, and that the former should

allow to the latter the expence of

repairing the gates and fences of the

farm; and that the value of the

hay, &c„ and of the repairs, should

be settled by third persons; held

that the balance settled to be due

to the outgoing tenant for his hay,

&c., after deducting the value of

the repairs, might be recovered by

him, in account upon a general in-

debitatus assumpsit for goods sold

and delivered ; having failed upon

his count on the special agreement,

for want of including in it that pari

ASSUMPSIT. 68

of the agreement which related to

the valuation of the repairs. Leeds

V. Burrows, H. 50 G. 3. I

2. The drawer of a bill of exchange,

knowing that time had been given

by the holder to the acceptor, but

apprehending that he was still liable

upon the bill in default of the ac-

ceptor, 3 months after it was due,

said that he knnv that he ivas liable,

and if the acceptor did not pai/ it, he

ivould : held that he was bound by
such promise. Stevens v. Lynch, H.
50 Geo. 3. 38

3. Upon a guarantie by the defendant

to the plaintilF " for any goods he

hath or may supply W. P. with to

the amount of 100/.," the plaintiff

may declare as upon a continuing

or standing guarantie to that ex-

tent, for goods which may at any
time have been supplied to W. P.,

until the credit was recalled; al-

though goods to more than 1 00/. had

been before supplied and paid for.

Masonv. Pritchurd, E. 50 G. 3. 227
4. The plaintiffs, a Frenchman and a

Siviss, carrying on trade at Lisbon,

under the name of the defendant, a

Portuguese, shipped a cargo from

thence for a port of France ; which

cargo being captured by a British

cruizer, and libelled for condemna-
tion in the court of Admiralty as

French and enemy's property, was
ordered to be restored to the de-

fendant on his putting in and estab-

lishing, with the plaintiffs' privily

and consent, a claim to it as his

own property; held that the plain-

titVs were, by thus colluding with

the defendant to withdraw from the

Admiralty the decision of the true

question, by establishing a false fact,

estopped from maintaining at» action

for money had and received against

the defendant for the proceeds, by
sltewing the true fact, that the pro-

perty was their own, and that the

defendant
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defenilaut was their agent. Dc
Metlon and Another v. De Mello,

E. 50 G. 3. 234-

5. The broker effecting a pohcy, being

the common agent of the assured

and ot the underwriter, while tlie

premium remains in his hands for

the one party, and the pohcy for the

other ; and having received notice

of events which entitled the assured

to a return of premium before ac-

tion brought lij the underwriter to

recover the full premium ; is autho-

rized to deduct such return, and only

to pay over the difference to the

underwriter. Sh€e v. Clarkson, T.

50 G. 3. 507
6. A tenant having agreed with his

landlady, that if she would accept

another for her tenant in his place,

(he being restrained from assigning

the lea-»e without her consent,) he

would pay her 40/. out of lOOZ,

which he was to receive for the

good-will if her consent were ob-

tained ; and having received the

100/. from the ntw tenant, who
was cognizant of this au;reement,

is lial>le to the landlady in an action

for monty had an received for her

use; the consideration being exe-

cuted, and thfrefore the case bein^-

taken out of the statute of frauds,

as a contract for an interest in land.

Griffith V. Young, T. 50 G. 3. 513
'7. The plaintiffs having coniracted, by

<;harter-party sealed, to let a sliij),

then in llie Thames, to freight to the

defendants foreigiit nionlhs, to coni-

tnence from the day of her sailing

from Grave send on the voyage there

stated, and having covenanltd that

she shoidd sail from the Thames to

any British port in the English

Channel, there to load such goods as

the freighters should tender, and sail

X to tlie West Indies, and bring back

a return-cargo to London : after-

wards agreed by parol with the de-

AWARD.
fendants, that the j*hip, instead of

loading at some port in the Chan-
nel, should load in the Thames, and
that the freight should commence

front her entry outwards at the cus-

tom-house : held that this subsequent

parol contract was distinct from and

not inconsistent widi the contract by
deed, bemg anterior to it in point

of lime and execution, and might,

thtfefore, be en forced by action of

assumpsit. White v. Parkin, T. 50
G. 3. 578

ATTORNEY,
See Pleading, 5.

A party in a cause having changed his

attorney in the progress of it, a

judge's order was afterwards obtain-

ed by the second attorney for the

delivery of a bill signed by the first

attorney under the stat. 2 G. 2 c.

23. s. 23. which delivery was ac-

cordingly made to tlie second at-

torney in the cause : held that this

was a sufficient delivery to the party

to be charged therewith, within the

words and meaning of that statute,

so as to enable the first attorney to

brino" his action aLrainst the client for

the amount of such bill. Vincent

V. Slaymakcr, E. 50 G. 3. . 372

ATTORNEY, POWER OF,

See Conusance, l.

AUCTION,
See Agreement, 1. Stamp, 2.

AWARD.
Upon a submission by bond of all mat-

ters in difference between the parties

in a cau>e, without making any men-

tion of costs, the arbitrator has no

authority to award costs as between

attorney and client. But the plain-

tiff waving his costs, and having

only demanded the principal suiu

awarded, took his attachment for

that sum. Whitehead v. Firth, H.
50 G. 3. 165

BASTARD.
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BASTARD.
The husband beingj found to have gone

beyond seas above two years before

the birth of a child born by his wife,

she remaining at home; the conclu-

sion is irresistible, that such child is a

bastard. Rex v. The InhabiUints of
Maidstone, T. 50 G. 3. 550

BAIL.

1. Upon a writ of error, prosecuted

by the party in person, to reverse an

outlawry in a civil action, for a com-

mon law error, the recognizance of

bail is to be taken in the common
alternative form, to pay the con-

demnation money, or render the prin-

cipal, and not absolutely to pay the

condemnation money, as in case of

reversals of outlawry upon the stat.

31 Eliz. c. 3, for want of proclama-

tions, or upon the stat. 4 & 5 W^.

^ BI. c. 18. *. 3. on appearance by

attorney and by motion. Havelock

V. Gcddes, T. 50 G. 3. 622
2. On reversal of an outlawry on writ

of error, because the party was be-

yond sea at the time of the exigent

promulgated, in a case where special

bail was required in the original ac-

tion, the Court will direct the recog-

nizance of bail in answer to the new
action to be taken in the alternative,

to pay the condenmation money, or

reader the principal, and not abso-

lutely to pay the condemnation mo-

ney. Serocold v. Ha7)ipsey, H. 1

6

6'. 2. cited ib. 624

BANKPUPT.
I. Where by agreement between the

plaintiffs, bankers at Carlisle, and

the defendants, bankers at Neiocastlc,

the plaintiffs were weekly to send to

the defendants all their own notes,

and the notes of certain other bank-

ing-houses ; and the defendants were

in exchange to return to ihe plain-

tifts tlieir ovv{i notes and the notes of

Vol. XII.

certain other bankers, and the defi-

ciency, if any, was to be made up by
a bill drawn by the defendants in fa-

vour of the plaintiffs at a certain date:

held that the notes so sent by the

plaintiffs to the defendants constitut-

ed a debt against them which the de-

fendants might pay by a return of
notes according to the agreement

;

but, if they made no such return, or

a short return, and gave no bill for

the balance, such balance remained
as a debt against them, which was
proveable by the plaintiffs under a

commission of bankrupt issued a-

gainst the defendants, on an act of

bankruptcy committed after the time

when the bill for the balance, if

drawn, would have been due and
payable; and that the plaintiffs could

not maintain an action to recover

damages as for a breach of contract

against the defendants who had ob-

tained their certificates. Forster and
Another V. Surtees and Others, T,

50 G. 3. 605
. A. having 40 tons of oil secured in

the same cistern, sold 10 tons to B.

and received the price; and B. sold

the same to C, and took liis accept-

ance for the price at four months,

and gave him a written order for

delivery on A., who wrote and
signed his acceptance upon the said

order ; but no actual delivery was

made of the said 10 tons, which

continued mixed with the rest in ^.'s

cistern : yet held that this was a

complete sale and delivery in law of

the 10 tons by B. to C ; nothing

remaining to be dune on the part of

the seller ; thougli as between him
and A. it remained to be measured

off: and therefore that B., the seller,

could not, upon the bankruptcy of

C, die huyer, before his actceptanee

became d<ie, countermand the mea-

suring off and delivery in fact of the

10 tons to the buyer ; nor were the

goods in transitu, so as to enable the

seller to sli>p them. Whitehouse and

N n Others,
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Others, Assignees of Toianshend, a

,

Bankrupt, v. Frost and Others, T.

50G.3. 614

3. A trader having securiiies in his

bankers' hands to a certain amount,

after a secret act ot" bankruptcy,

drew on Ihem a bill for a larger

amount ok the score of his accommo-

dation, payable to his own order,

which he indorsed to the plaintift",

(who knew of his partial insolvency

but not of the act of bankruptcy)

;

and acommission of bankrupt having

been afterwards taken out : held that

the plaintiff, who was to make title

through the bankrupt's indorsement

after his bankruptcy, though he were

entitled to sue the acceptors upon

the bill, yet could only recover on it

the amount of the sum accepted /or

the accommodation of the bankrupt,

over and above the amount of the

bankrupt's effects in the hands of the

acceptors at the time of the bank-

, ruptcy; for which latter amount and

for which alone, they were liable to

account in another form of action

(not on the bill) to the bankrupt's

assignees, Willis v. Freeman and

Others, T. 50 G. 3. 656

4. A bankrupt, sued by his surety, or

person who was liable for his debt,

at the time of the commission issued

against him, (though the surely, &c.

became such after the act of bank-

ruptcy, and paid the debt after the

issuing of the commission,) cannot,

without specially pleading it, in like

manner zs-dfter the slat. 5 G. 2. c. 30.

s.\7. avail himself of his certificate

under the stat. 49 G. 3. c.l21. *. S.

which discharges the bankrupt hav-

ing his certificate of all such demands

at the suit of every such person, in

like manner to all intents and purposes

as if such person had been a creditor

before the bankruptcy. Stedtnan v.

Martinnant, T. 50 G. 3. 664.

BASTARDY, ORDER OF,

S« Appeal, i.

BILLS OF EXCHANGE.
1

.

The drawer of a bill of exchange,

knowing that time had been given

by the holder to the acceptor, but

apprehending that he was slill liable

upon the bill in default of the accep-

tor, three months after it was due,

said that he knew that he was liable,

and if the acceptor did not pay it, he

would : held that he was bound by

such promise. Stevens v. Lynch,

if. 50 G. 3. 38

2. A protest for non-acceptance of a

foreign bill of exchange is not ne-

cessary to be proved in an action by

the indorsee against the drawer, if

it appear that the drawer had no ef-

fects, nor probability of any effects,

in the hands of the drawee at the

lime, and it do not appear that there

WHS any fluctuating balance of as-

sets between them unascertained at

the time, which might then have af-

forded probable ground of belief to

the drawer that his bill would be

honoured. Legge v. Thorpe, H. 50

G. 3. ni
3. A. being partner with B. in one

mercantile house, and with C. in

another; the house of A. and -B.

indorse a bill of exchange to the

house of A. and C. ; after which B ,

acting for the house of A. and B.

receives securities to a large amount

from the drawer of the bill, upon an

ao reement by B., that the bill should

be taken up and liquidated by B.'s

house, and if not paid by the accep-

tors when due, should be returned

to the drawer : held that the secu-

rities being paid and the money re-

ceived by B., in satisfaction of tiie

bill, A. was bound by this act of his

partner B,, whether in fact known

to him or not at the time, not only

in respect of his partnership interest

in the house of A. and B., but also

individually in other respects; and

therefore that he could not, in con-

junction with C, his partner in the

other
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other house, maintain an action as

indorseer. and holders. of the bill

against the acceptors, after such sa-

tisfaction received through the me-
dium of and by agreement with B.
in discharge of the same. Jacaud

and Aiiother v. French and Others.

E. 50 G. 3.
'

317
4. Upon a motion to refer it to the

Master to compute principal, inter-

est, and costs, upon a bill of ex-

change, drawn in Scotland upon and
accepted by the defendant in Eng-
land, the Court will not direct the

Master to allow re-exchange. Na-
pier V. Shneider, E. 50 G. 3. 420

5. The want of due notice of the dis-

honour of a bill is answered by shew-

ing the holder's ignorance of the

place of residence of the prior in-

dorser, whom he sues : and whether

he used due diligence to find out

the place of residence is a question

of fact to be left to the jury. Bate-

man V. Joseph, T. 50 G. 3. 433
6. The holder of a bill before it was

due, having tendered it for accept-

ance, which was refused, kept it till

due, when it was tendered for pay-

ment and refused ; and then imme-
diately returned it on the second in-

dorser ; who, not knowing of the

laches, took up the bill : held that

his ignorance, ivher. he paid the bill,

of the laches of the former holder

did not entitle him to recover against

the first indorser, who set up such

defence. Roscoiv v. Hardy, T. 50
G. 3. 434

1. A trader having securities in his

bankers' hands to a certain amount,

after a secret act of bankruptcy,

drew on them a bill for a larger

amount on the score of his accom-

modation, payable to his own order,

which he indorsed lo the plaintifl"

(who knew of his partial insolvency,

but not of the act of bankruptcy)

;

and a commission of bankrupt hav-

ing been afterwards taken out : held

that the plaintift', who was to make
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title through the bankrupt's indorse-

ment after his bankruptcy, though
he were entitled to sue the acceptors

upon the bill, yet could only reco-

ver on it the amount of the sum ac-

cepted for the accommodation of the

bankrupt, over and above the amount
of the bankrupt's effects in the hands
of the acceptors at the time of the

bankruptcy; for which latter amount,
and for which alone, they (the ac-

ceptors) were liable to account in

another form of action (not on the

bill) to the bankrupt's assignees.

Willis V. Freeman find Others, T.

50 G. 3. 656

BILLS OF LADING.

1

.

A freighter of a ship to Spain arid

Portugal, or either, as the master

should be directed by the freighter or

his agents, having first ordered the

master to proceed to Lisbon, in con-

sequence of which the master had
taken in goods and signed bills of

lading to that port, cannot after-

wards countermand that order, and
order him to proceed to Gibraltar,

without first recalling the bills of

lading, or at least tendering sufficient

indemnity to the master against the

consequence of his liability thereon.

Davidson v. Gwynne, E. 50 G. 3.

381

And vid. CHARTER-PARTY, 2.

2. The master is entitled to recover

freight upon a cliarter-party, as upon
a right and true delivery of the cargo

agreeably to the bills of lading, upon
proof of having delivered the entire

number of chests, &c. for which bills

of lading had been signed ; though

it appeared that tlie contents of tlie

chests of fruit were damaged by the

negligence of the master and crew

on board, in not ventilating them
sufficiently : the party injured hav-

ing his counter remedy by action for

such negligence. ibid.

N n 2 BON^.
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' BOND.
1 • A bond given to trustees to secure

the faithful services of a clerk to the
Globe insurance company, who were
no corporation, may be put in suit

by the trustees for a breach of faith-

ful service by the clerk, committed
at any time during his continuance

in the service of the actually existing

body of persons carrying on the

same business under the same name,
notwithstanding any intermediate

change of the original holders of the

shares by death or transfer; the in-

tention of the parties to the instru-

ment being apparent, lo contract

for such service to be performed to

the company as a fluctuating body
;

and the intervention of the trustees

removing all legal and technical

difficulties to such a contract made
with, or suit instituted by, the com-
pany themselves as a natural body.

Metcalf, Bnrt. and Others v. Bruin,

E. 50 G. 3. 400
2. A bond conditioned to pay costs on

29th of November in Cumberland,

when taxed by the master of K. B.
is forfeited by non-payment; though
in fact the costs were only taxed on
the 25th Nov., of which the de-

fendant had no notice on or before

the 29th; for the defendant might
have had them taxed before, and
thus have known their amount in

time. Bigland v. Skelton, T. 50
G. 3. 436

BONDING WINES,
See Monopoly.

BRIDGES.

The inhabitants of a county are bound

to repair every public bridge within

it, unless, when indicted for the

non-repair of it, they can shew by

their plea that some other person, or

body politic or corporate, is liable;

and every bridge i?i a highway is,

by the statute of bridges, 22 IL 8.

BROKER.
c. 5. taken to be a public bridge for

this purpose. Therefore, where
Queen Anne in 1 708, for her greater

convenience in passing to and from
Windsor castle, built a bridge over

the Thames at Dalchet, in the com-

mon highway leading frotn Lomion
to Windsor, in lieu of an ancient

ferry, with a toll, which belonged to

the crown ; and she and her succes-

sors maintained and repaired the

bridge till 1796, when, being in part

broken down, the whole was remov-
ed, and the materials converted to

the use of the king, by whom the

ferry was re-established as before :

held that the inhabitants of the

county of Bucks, who, in answer to

an indictment for the non-repair of

that part of the bridge 1 3 years af-

terwards, pleaded these matters, and
traversed that the bridge was a com-
mon public bridge, were bound to

rebuild and repair it. The King v.

The Inhabitants ' of the County of
Bucks, IL 50 G. 3. 192

BRISTOL DOCKS,
See Compensation, i.

BROKER.
The broker effecting a policy, being

the common agent of the assured

and of the underwriter, while the

premium remains in his hands for

the one party, and the policy for the

other; and having received notice

of events which entitled the assured

to a return of premium before ac-

tion brought by the underwriter to

recover the full premium ; is autho-

rized to deduct such returns, and

only to pay over the difference to

the underwriter. Shce v. Clarkson,

T. 50 G. 3. 607
BY-LAW,

See Corporation, l. Office, 2.

CAMBRIDGE UNIVERSITY,
See Conusance.

CA-
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CANAL.
By the act for makinf^ and maintainiiifif

the Glamorganshire canal, power

is given to the canal company to

make all such works as they shall

think necessary and proper for " ef-

" fectinpf, completing, maintaining,

" improving, and using the canal,

" and other works ;" and the com-

pany were required to lay before

the sessions an account of the sums

expended in making and complet-

ing the canal, up to the time of its

completion ; and after that, an an-

nual account of the rates collected,

and of the charges and expenses of

supporting, maintaining, and using

the navigation and its works : and

the sessions are authorized, in case

it appears to them that the clear pro-

fits exceed the per centage limited

by the act on the sums mentioned

in the first account to have been

expended by the company {i. e, in

making and completing the canal

and its works), to reduce the canal

rates : held that the sessions, even

after the period fixed for the com-

pletion of the canal, and after the

first account delivered of the capital

expended in the undertaking, and on

which the dividends were to be cal-

culated, were not authorized to re-

ject charges and expenses, stated in

the annual account of disbursements,

for neiv works, such as a reservoir

and steam engine, which the com-

pany deemed necessary, and proved

by evidence to have been erected

for the support and improvement of

the original line of canal, andfor the

better supplying it with, water in dry

seasons. Though it seems that if

the new works had been shewn to be

merely colourable, and erected for

purposes collateral to the navigation

authorized by the act of parliament,

such charges would have been rightly

rejected by tlie sessions. The Kinir

V. The Glamorganshire Canal Com-

duny, H. 50 G. 3. l.')7

CHARTER,
See Corporation. Office, 2.

CHARTER-PARTY.

1. Where a ship was let to freight by

chdrter-]>arty from the plaintift'to the

defendant, a clause in the deed

—

" and it is hereby covenanted and
" agreed by and heiween the said.

" parties that 40 daysshill be alloiv-

" ed for unloading and loadingagain

" &c.,"—was held to raise an im-

plied covenant on the part of the

freighter not to detain the ship for

loading and unloading, &c. beyond

the 40 days: and if he detain her

for any longer time, the owner's re-

medy is upon that covenant, and not

in assumpsit, as upon an implied

new contract. Randall v. Lynch,

H. 50 G. 3. 179

2. Where the master of a vessel cove-

nanted with the freighter, (inter

alia,) that the vessel should proceed

with the frst convoy from England,

for Spain and Portugal, or either, as

he shoidd be directed by thefreighter

or his agents ; and there make a right

and true delivery of the cargo, agree-

ably to the bills of lading signed for

the same ; and so take in a home
cargo, and return and make a right

and true delivery thereof at London,

&c. In consideration whereof, and

of every thing above-mentioned, the

freighter covenanted (inter alia) to

load the vessel out and home, and

pay certain fieight jjer ton per

month, part before, and the re-

mainder on the right and true deli-

very of the homeward cargo at Lon-

don : held,

1st, That the frcigliter having

first ordered the master to pi'occed tu

Lisbon, in consequence of wliieh the

njaster had taken in goods and signed

bills of lading for that jjorf, could not

afterv.ards couritertnand that oidcr,

and order him t') proceed to Gibral-

tar
^
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tar, without first recalling the bills

of lading, or at least tendering suffi-

cient indemnity to the master against

the consequence of his liability

thereon.

' 2d, But supposing the freighter

had such a power, yet his supercar-

go and agent, wlip was on board the

vessel, had the like authority in the

absence of his principal, even before

the vessel sailed from this country,

to alter again tlie destination to

Lisbon.

3d, That the master having pro-

ceeded with the outward cargo to

Lisbon under the first order, and

brought home a return cargo, and

delivered the same to the freighter

at London, was entitled to his freight

for that voyage : though he had not

sailed with i\\e first convoy; the sail-

ing with the first convoy not being a

condition precedent to his recovering

freight for the voyage actually per-

formed under the first order, but a

distinct covenant, for the breach of

which he was liable in damages.

4th, And he was entitled to re-

cover such freight as upon a right

and true deliveri/ of the cargo agree-

ably to the bills of lading, upon proof

of having delivered the entire num-
ber of chests, &c. for which bills of

lading had been signed ; though it

appeared that the contents of the

chests of fruit were damaged by the

negligence of the master and crew

on board, in not ventilating them
sufficiently; the party injured having

his counter remedy by action for such

negligence. " Davidson v. Gxvynne,

E. 50 G. ?,. 381
3. Where a ship was chartered to take

a cargo of lead from London to St.

Fetersburgh, and there immediately

receive a return cargo from the

freighter's agent, and bring it to

London ; with a proviso, that if po-

litical circumstances should prevent

a return cargo from being loaded,

the master, after waiting at St. P. 40

running days, without the outward

cargo being unloaded, and conse-

quently without the return cargo

being loaded, should be at liberty to

return to London or any port in

England : and the ship not having

been permitted to unload at St. P.

by the Russian government, the mas-

ter, after wailing there the 40 running

days, loaded a return cargofor his own

benefit upon the outward cargo, both

ofwhich he brought home, and earn-

ed nciv freight on the homeward
cargo ; which freight was adjudged

to him by the judgment of the Court

of C. B. in an action between him
and the freighters, over and above

the dead freight stipulated to be paid

by the charter-party : held that the

freighters were entitled to recover

the whole of such dead freight front

the underwriters upon a policy of in-

surance, whereby they agreed to pay
a loss in case the master shoidd not be

allowed by the Russian government

to unload the outward cargo at St.

P. ; the vessel having sailed charter-

ed by the freighters on a voyagefrom
London to St. P. and back: and that

the underwriters were not entitled to

deduct such return freight earned by
the master on his own account, and

adjudged to him by C. B. ; they hav-

ing agreed with tiie assured pending

this action, and pending the action

in C. B. that in case the plaint ifls

(to whom they had paid a per cent-

age loss) should not be able to obtain

so large an allowance as the full re-

turn freight paid to tlie master, by

reason of any demurrages or expenses

being allowed against the said freight,

the diflerence should be paid by the

underwriters by further per centage,

whether the same were settled be-

tween the plaintiffs and the master

of the ship by arbitration, or by k"
gal decision. Puller and Another v.

Haliday, T. 50 G. 3. 494
4. Where a ship was chartered to take

a cargQ of lead from London to ^7.

Peters^
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Peiei-sburgh ; and there immediately

receive a return cargo from the

freighters' agant and bring it to

London, with 'a proviso that if poli-

tical circumstances should prevent a

return cargo from being loaded, the

master, alter waiting at St. Peters-

burgh 40 running days, without the

outward cargo being unloaded, and

consequently without the return car-

go being loaded, should be at liberty

to return to Lqndon or any port in

England: held, that such political

circumstances having occurred as

hindered the unloading of the out-

ward cargo at St. P., and the ship

having waited the 40 running days

there, the master was entitled to

receive the freight of a homeward

cargo, which he loaded on his oxvn

account upon the outward cargo, and

brought home ; in addition to the

dead freight payable by the freight-

ers according to the stipulations of

the charter-party. Bell v. Puller

and Another, H. 50 G. 3. 496

CHESTER,
Se^. PuACTiCE, 3.

CHURCHWARDENS.
An indenture binding out a poor ap-

prentice, executed by W. S. church-

warden, and J. G. overseer of the

poor of a hamlet maintaining its own
poor separately from the parisli at

large, not being impeached by evi-

dence negativing its execution by a

majority of the churchwardens and

overseers of the hamlet, shall be

deemed good, by intending that there

were two overseers for the hamlet as

required by stat. 13 & 14 Car. 2.

c. 12. s. 21. and only one church-

warden, by custom, in the same
place ; and therefore the apprentice

serving 40 days under it gains a set-

tlement. The King v. The Inhabit-

ants of Hinckley, E. 50 G.3. 361

COMPENSATION. 689

CINQUE PORTS,
See Smuggling.

COMMITMENT,
See Conviction.

COMPANY TRADING BUT
NOT INCORPORATED,

See Bond.

COMPENSATION.
1. Under the Bristol dock act, 43 G.

3. c. 1 40. s. 1 07., which gives com-

pensation where, " by means of the

dock-works, or in the progress or

execution thereof, damages may be

done to any hereditaments, houses,

lands, and tenements, or the same

may be rendered less valuable there-

by," no compensation is due to the

owners of a brewery for a loss arising

to them in their business from the

deterioration of the water of the

public river Avon, from which the

brewery liad been before supplied by

means of pipes laid under low-water-

mark; the use of the water having

been common to all the king's sub-

jects, and not claimed as an easement

to the particular tenement. The
only remedy for such an injury is by

indictment, which was taken away

in this case by the act of parliament.

The King v. The Directors of the

Bristol Dock Company, T. 50

G. 3. 429
2. The compensation clause in the

London dock act, 39 & 40 G. 3.

c. 47. reciting that divers tenements,

SiC. may become less valuable by

the trade being diverted therefrom,

provides that in case they do so, or

the owners or occupiers suffer loss by
the dock-works, the commissioners

shall make them compensation ; and

no claim is to be made for compen-

sation till three years after the open-

ing of the docks ; and then it is to

be made within a given time : held

that
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that wli( re the owner of the inherit-

ance of a tenement, which was in

lease, died after three years from the

openinfr of the docks, without hav-

ing made any claim ; her devisee,

and not her executor, was entitled

to claim, within the time allowed,

compensation for an injury done by
the dock works to the inheritance

in the^ time of his testatrix. The

King V. The Commissioners of Com-
pensation under the London Dock
Acts, T. 50 G. 3. 477

CONDITION IMPLIED OR
PRECEDENT,

See CHARTER-rARTY, 2. MONO-
POLY.

The owner of a homeward-bound ship

entering the West India docks in so

leaky a condition as to require im-

mediate unloading and assistance,

without waiting her turn to be

quayed and unloaded in rotation in

the import dock in the manner re-

quired by the 39 G. 3. c. 69. is

bound to bear the extra expenses of

labourers for pumping the ship after

the crew were discharged, and for

delivering the cargo into lighters in

the outward dock or basin ; also for

coopering previoiis to such delivery

into lighters, and for the hire of sue!)

lighters; the company having after-

wards unladen the cargo out of such

lighters upon the quays in the im-

port dock, and performed the requi-

site cooperage, &c. upon such unlad-

ing, in the same manner as they

would have done if the cargo had
been delivered out of the ship itself

in proper time and place. For the

labour and expense required to be

performed and incurred by the com-
pany upon a ship entering the docks

to discharge her cargo must be un-

derstood of the ordinary labour and
expenses of navigating, mooring,

unmooring, removing, and managing

CONUSANCE.
a ship which is in a reasonably navi-

gable, moorable, unmoorable, re-

moveable, and manageable condi-

tion ; and not of a ship incapable of

performing with safety those ordi-

nary iunctions. Bluckett and An-

other v. Smith, Treasurer of the

West India Dock Company, T. 50
G. 3. 518

CONTRACT,
See Agreement.

CONUSANCE.
1. Conusance of a plea of trespass

sued against a resident member of

the university of Cambiidge for a

cause of action, verified by affidavit

to have arisen within the town and

suburbs of Cambridge, over which

the university court has jurisdiction,

was allowed upon the claim of the

vice-chancellor, on behalf of the

chancellor, masters, and scholars of

the university, entered on the roll

in due form, setting out their juris-

diction under charters confirmed by

acts of parliament, and averring the

cause of action to have arisen with-

in such jurisdiction. Though it was

objected,

1st, That the claim of conusance

was stated on the roll to be made by
the attorney of the V. C, wlien the

power which constituted the person

attorney was executed by tlie V C,
as V. C. and deputy of the chan-

cellor, masters, and scholars of the

university ; and therefore that the

claim ought to have been made by
the attorney in tlieir names. But it

sufficiently ap|)earen that he was

attorney for the V. C. claiming ex

officio.

2dly, That the claim was preferred

too early, upon the mere issuing of

the writ of latitat against the privi-

ledged member to answer in a pita

of trespass, before declaration ; by

which it could not appear where the

cause of action arose, and conse-

quently
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quenlly that it arose within the town

and suburbs of Cambridge, to which

the jurisdiction of the university

court in personal actions is confined;

and that it was not sufficient to sup-

ply that fact by affidavit. But held

that it was the usual course to sup-

port claims of conusance by affida-

vits verifying the necessary facts,

which it was competent to the plain-

tiff' to deny in the same mode ; and

that the difficulty was not greater

before than after declaration ; and

the sooner the claim, if well founded,

was preferred, the better for the

plaintiff.

3dly, That if the claim might be

preferred upon the latitat, before

declaration, then it ought to be pre-

ferred in the first instance after the

return of the latitat : namely, upon

the day of appearance given by the

rule of court, i. e in eight days.

But held that the first instance after

the return-day of the writ, which is

the first step of the plaintifl entered

on the record, continued till the de-

claration filed, which is the next

step taken by the plaintiff on the re-

cord; within which time the claim

was made.

4thly, That it appeared by the

roll on which the power of attorney

to claim the conuscince, and the

claim itself, were entered, that the

claim was made on the return-day of

the writ, i.e. the l5th of November,

before the power of attorney to claim

it was executed, which bore date on

the 27th. But the Court took no-

tice that the claim was in fact made
on the 28th, in the letter missive and

significatory of the V. C. to them;

although in making up the roll it

was entered by their officer as on

the rtturn-day of the writ by rela-

tion; no subsequent day in Court

being then given on the record.

5thly, That taking the letter mis-

sive and significatory of the V. C.

to be the original and proper claim

of conusance, it was defective in not

CONVICTION. 691

alleging that the cause of action

arose within the jurisdiction; and
that this could not be supplied by
the formal entry of the claim on the

roll made by the officer of the court

in which that averment is made from
the affidavit. But held that such

averment made in the formal entry

of the claim on the roll, verified by
affidavit, of which the Court would
take notice was sufficient. Browne
V. Renouard, H.50G.3. 12

CONVICTION,

See Apprentice.

1. The Stat. 43 G. 3. c. 141. does in

no instance extend to protect justices

of peace in the execution of their

office against actions for acts of tres-

pass or imprisonment, unless done on

account of some conviction made by

them of the plaintiffs in such actions

by virtue of any statute, &c. Massey

V, Johnstone, M. 50 G. 3. 67

2. But whether certain proceedings al-

leged by the plaintiff to have been

set on foot against him by the de-

fendant, a justice of the peace, ex

mero motu, without any information

laid on oath before him, (though

falsely alleged to be on the informa-

tion on oath of J. S.,) on which the

plaintiff" was taken and imprisoned,

were a conviction within the mean-

ing of (he act; so that the plain-

tiff was thereby confined to seek

redress by an action on the case

framed as the act directs ; the Court

would not inquire of on affidavit,

but sent the case to a new trial to

have the fact of such conviction as-

certained. And it appearing on a

second trial, that an information on

the oath of T. 0. on a charge of va-

grancy against the plamliffj was laid

before the magistrate on a certain

day when the plaintiff" was exainiticd

and heard upon the charge, and

that the inagihtrate then made out a

warrant of corainitment unlil tlie

next
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next sessions; in which warrant it

was wrongly stated tliat the plaintiff

had been charged on the oath of
T. S. (who negatived having made
any such oath) : but which allegation

it was held might be rejected as sur-

plusage ; and afterwards drew up a

conviction dated on the same dav,

but not exhibited till a month after-

wards at the sessions, held that this

was sufficient evidence of a convic-

tion connected with the imprison-

ment, however informally such con-

viction, or warrant of commitment
operating as a conviction, weredrawn
up ; and, therefore, that at all events

the magistrate was protected against

thisaction of trespass. II. 50 G.'i. 67
3. The magistrate is liable to answer

in an action for such part of an im-
prisonment suffered under his war-

rant as was within six calendar

months before the action commenc-
ed against him. ib.

4. No appeal lies to the sessions against

a conviction and commitment in

execution for three months of a col-

lier under the stat 6 G. 3. c. 25. for

absenting himself from his master's

service ; the clause of appeal in' that

statute excepting an order ofcommit-
ment ; and the order ofcommitment
in question containing a conviction of

the collier for an offence within the

act. The King v. The Justices of

Staffordshire, T. 50 G. 3. ' 572
5. The pawnbrokers' act, 39 & 40. G

3. c. 90. having enacted that they

shall and may take, by way of profit,

a certain rale of interest on pledges

and no more, the taking of more is

an offence within the act, cognizable

by a justice ofthe peace on summary
information within the 26th section

;

which (after providing specific pe-

nalties for specific offences) says,

that " for every other offence against

this act, where no forfeiture or pe-

nalty is provided or imposed oh any

particular or specific offence against

any part of this act," the pawn-

broker offending against this act shall |

COSTS.

forfeit not less than 40^., nor more
than 10/. in the discretion of the jus-

tice. The King v. Beard, T. 50
G. 3. 673

COPYHOLD.
Copyhold descending by cusloin to all

the children equally of the tenant
last seised, one of the partners may
maintain ejectment on his single de-

mise for his own share. Roed. lia-

per v. Lonsdale, U. 50 G, 3. G-i^

CORPORATION,
See Office, 2.

A charter giving the right of electiBg
an alderman to the mayor and bur-
gesses of Noltinghafn at large from
themselves, a by-law stated to be
made in 1577 by the then mayor and
burgesses, but not now extant in writ-

ing, whereby the right of, electing

was restrained to " the mayor and
certain of the burgesses of the town,
viz. the recorder, aldermen, coroners,

common councilmen, and such of
the burgesses of the said town as had
served or did serve the office of
chamberlain or sheriff of the said

town, and called the livery or clothing

burgesses for the time being, or so

many of them as should be duly as-

sembled together for that purj)ose,

whereof the mayor to be one, or the

major part of them/' was held" to be

a reasonable and valid by-law. But
every by-law may be repealed by the

same body which made it. And the

ofhce of chamberlain of the toivn, as

stated in such by-law, was taken to

be a corporate office as well as the

other offices, the serving of which
was made the qualification of the

electing burgesses. The King v.

Ashwell, H.50G. 3. 22

COSTS.

1. Upon a submission by bond ©fall

matters in difference between (he

parties in a cause, without making

any



COUNTY RATE.

any mention of costs, the arbitrator

has no authority to award costs as

between attorney and chent. But
the plaintiff waving his costs, and

having only demanded the princi[)al

sum awarded, took his attachment

for that sum. Whitehead v. Firth,

H. 50 G. 3. 165
2. An executor having pleaded non as-

sumpsit, as well as plene administra-

vit, and plene administravit prjeter,

&c. and thereby forced the plain-

tiff to go to trial ; the plaintiff ob-

taining averdict on the non-assump-

sit, and being entitled to judgment
of assets quando acciderint, is en-

titled to the general costs of the trial,

though the issue of plene admini-

stravit was found for the defendant.

Hindsley v. Russell, Executor, &c.

E. 50 G. 3. 232
3. A bond conditioned to pay costs

on 29th of Nove7nber in Cumberland,

when taxed by the Master of K. B.

is forfeited by non-payment ; though

in fact the costs were only taxed on

the 25th of Novctnber, of which the

defendant had no notice on or be-

fore the 29lh ; for the defendant

might have had them taxed before,

and thus have known their amount
in time. Bigland v. Skelion, T. 50
G. 3. 436

4. Judgment having been given in C
B. for the plaintiffs upon a special

verdict in assumpsit, which was re-

versed upon writ of error in this

court, the defendant is entitled here

not only to judgment of acquittal,

but &\sofor the costs of his defence in

C. B., being the same judgment
which the court below ought to

have given; the defendant in such

case being entitled to his costs by

the Stat. 23 H. 8. c. 15. Gildart v.

Gladstone, and Gladstone in Error,

T. 50 G. 3. 668

COUNTY RATE.'

Where before the stat. 12 G. 2. c. 29.

the county rates had been assessed

COVENANT. 693

upon the district or place of Hartis-

head with Clifton, but the two town-

ships of if and C. separately main-

tained their own poor, and were

used to contribute towards the coun-

ty rates in certain fixed proportions

between themselves
;

yet as that

statute only establishes tlie accus-

tomed proportions of contribution to

the county rates, as betvTcen the en-

tire districts which were before as-

sessed to such rates within the limits

of the respective counties, &c., and

does not meddle with the proportions

which had been used to be observed

as between the subdivisions of those

districts; this case was held to fall

within the 3d section ; which pro-

vides that where there is no poor's-

rate in i\\e parish, township, or place

assessed to the county rates, (by

which must be understood no entire

poor's-rate co-extensive with the

place or district assessed lo the coun-

ty rates,) the county rates shall be

raised by the petty constables in such

manner as by law the poor's-rate is

to be assessed and levied ; that is^

by an equal rate on all the inha-

bitants, &c. The Kingy. The Jus-

tices of the W. R. of Yorkshire, H.
50 Geo. 3. 117

COVENANT.
1. Where a ship was let to freight by

charter-party from the plaintiff to

the defendant, a clause in the deed,
" and it is hereby covenanted and
" agreed by and betiveen the said par-

" ties, that 40 dai/s shall be alloxved

" for unloading and loading again,

" &.C.," was held to raise an implied

covenant on the part of the freighter

not to detain the ship for loading and

unloading, &c. beyond the 40 days :

and if he detain her for any longer

time, the owner's remedy is upon

that covenant, and not in assumpsit,

as upon an implied new contract.

Randall v. Lynch, H.50G.3. 179

2. The
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2. The plaintiffs having contracted, by

charter-party sealed, to let a ship,

then in the Thames, to freight to the

defendants for eight months, to com-

mencefrom the day of her sailingfrom
Gravesend on the voyage then stated

;

and having covenanted that she

should sail from the Thames to any

British port in the English channel,

there to load such goods as the

freighters should tender, and sail to

the JVcst Indies, and bring back a

return cargo to London; afterwards

agreed by parol with the defendants,

that the ship, instead of loading at

some port in the Channel, should

load in the Thames, and that the

freight should commence from her

entry outwards at the ctistom-house

:

held that this subsequent parol con-

.tract was distinct from, and not in-

consistent with, the contract by deed,

being anterior to it in point of time

and execution, and might therefore

be enforced by action of assumpsit.

White V. Parkin, T. 50 G. 3. 578
3. Aliter where the charty-party al-

lowed waiting for convoy at Ports-

mouth, and Ferrol, and a parol agree-

ment was attempted to be substitut-

ed for that, to wait for convoy at

Corrunna. Leslie v. Dela Torre, Sit-

tings after Trinity 1795, cor. Ld.

Kenyon C.J. cited ib. 583

CUSTOM.

1. Evidence of reputation of the cus-

tom of a manor, that in default of

sons, the eldest daughter, and in def

fault also of daughters, the eldest sis-

ter, and in case of the death of all,

the descendants of the eldest daughter

or sister respectivelj', of the person

last seised should take, is proper to

be left to thejury of the existence of

such a custom, as applied to a great

nephew (the grandson of an elder

sister) of the person last seised ; al-

ihouiih the iuslauces in which it was

DEVISE.

proved to have been put in use ex-

tended no further than those of eld-

est daughter and eldest sister, and

the son of an eldest sister. Doe d.

Foster and Another v. Sisson, H. 50
G. 3. 62

2. The existence of such extended cus-

tom in adjacent manors seems to be

no evidence of the custom in the

particular manor. ib.

CUSTOM HOUSE OFFICERS,

See Office, l. Smuggung.

DEBT,
See Bankrupt, 1. Smuggling, 1.

DEED,
See Landlord and Tenant, l.

Stamp, 4.

DEPUTY,
See Office, 2.

DEVISE.
1 . After a devise to one and her heirs

of certain lands in A., and other de-

vises to the same person and her ex-

ecutors, administrators, and assigns,

of leasehold interests in B., C, and

D., a devise of all the residue of the

testator's estate and effects, real and

personal, whatsoever and whereso-

ever, not before disposed of, after

payment of debts, legacies, and fu-

neral expenses, to the same devisee,

her executors, administrators, and

assigns, for her own use absolutely,

will carry a distant reversion in fee in

the lands in B.; the words of the re-

siduary clause being large enough lo

carry tlie fee, as comprehending all

the residue of the devisor's real estate

and giving it to the devisee absolute-

ly ; and the intent to devise the whole

interest in all his remaining property

not being rebutted by limiting the

estate to her and her executors, ^'c,

omitting heirs; or by the limitation

oiuthCT lauds to llcr and her hciis ;

or
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nr by the prior devise of a leasehold

interest to the same person in the

same lands of which the devisor

liad such distant reversion. Wil-

liam d. Hughes and Wife v. Tliojnas,

H. 50 G. 3. 141

2. Under a devise of lands to the tes-

tator's son and his heirs for ever;

as to part of the lands, upon con-

dition that he should pay to the tes-

tator's daughter 12/. a-year till she

cameof age, and then pay her 300/.;

and in default of payment, that she

should enter upon and enjoy the

said part lo her and her heirs for

ever : and in case his son and daugh-

ter both died without leaving a child

or issue, he devised the reversion and

inheritance of all the lands to ano-

ther : held that the devise over w^as

not an executory devise, but a re-

viainder limited after successive

estates tail in the son, and also in the

daughter by implication: the intent

being apparent, that the devise over

should not take eflecl till after failure

of the issue of the son and daughter,

and that it should then take effect

:

and this being the only construction

Avhich would give effect to sach in-

tent, consistently with the whole of

the wdl taken together. Tenny d.

Agar v. Agar, R50 G.3. 253
3. Under a devise to ^. (a natural son)

then under age, and the heirs of his

body; and " if he die before 21,

and without issue," then over to

other relations, and ultimately to the

testator's own right heirs : held that

y4., having attained 21, the limita-

tions over did not take effect; as by

the natural sense of the word, " and,"

tliey were made to depend upon the

liappening of both events, i. e. the

son's dying before 21, and mthout
issue. And this construction was

not varied by a codicil made after

the son attained 21; by which the

testator covfirmed every pait of his

will so fur us his affairs were consist-

ent. Doe Lessee of Usher v. Jessop,

E. 50 G, 3. 28S

4. Under a devise to trustees, their

hei'rs, &c. of freehold and leasehold

estate, on trust to permit and suffer

the testator's wife to receive and take

the rents and profits until his son

should attain 21, and then to the use

of his son in fee : and a devise of

other lands to the trustees, upon

trust to receive the rents and profits

till his son attained 21 ; and in flie

mean time to apply the profits in

discharging the interest of a bond of

3000/. : and on the son's attaining

21, upon trust by sale, lease, or mort-

gage of the last-mentioned premises,

to raise the 3000/., and discharge

the bond ; and subject thereto, to the

use of his son in fee on his attaining

21. And a third devise of other

lands, and the residue of his real and
personal estate, to the use of the same

trustees, in trust by sale, lease, or

mortgage of the same, to raise 3000/.

and pay it to his daughter Elizabeth:

and after payment thereof, absolutely

to sell and dispose of so much of the

residue of his said lands, &c. as they

should think proper, to raise money
to pay his debts, legacies, and fune-

ral expenses, and then upon trust to

pay tlie interest and produce of his

real and personal estate to his then

wife, for the maintenance of herself

and two children, till the latter

should attain 21, if she continued

his widow; but if not, then for the

benefit of the two children till 2 1
;

and then to transfer to those children

such residue ; with further trusts if

either or both of them died under

21. Wfth a

Proviso, " that it should be law-

" ful for the trustees, and the sur-

" vivor, at any time or times till all

" the said lands, &c. devised to them
" should actually become vested in

" any other person or persons by vir-

" tue of the will, or until the same
" or any part thereof should be abso-

" lutely sold as aforesaid, to lease the

" same or any part thereof, for any
" term
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*' term of years not exceeding 14,
" at the best rent :"

—

Held tUat the devisie in the first

clause to the trustees, upon trust to

permit and siij'a- the testator's wife

to rcceii'C and take the rents and pro-

Jils oi the lands there described un.

til his son attained 2 1 , vested the

legal estate of those lands in her,

and was not affected by the subse-

quent leasing proviso given to the

trustees ; which was confined to

premises originally vested in them
as trustees, or over which, when af-

terwards becoming vested in others,

the trustees retained a power of sale,

&,c. Right d. Harriet Phillips and

Others v. Smith, T. 50 G. 3. 455
5. Under a devise to one and her heirs

(she having two children before, and

a third born after making the will),

during their lives : held that these

latter words were repugnant to the

others, and that she took an estate

of inheritance. Doe d. Cotton v.

Stenlake,T.50G.3. 513
6. W here a testator devised all his real

estate (except at S.) to the head of

his family for life; and then to se-

veral of the junior branches in suc-

cession, to each for life ; with re-

mainder to his first and other sons in

tail male ; with the ultimate remain-

der to his own right heirs : and then

devised his estate at S. to some by

name of the junior branches, but not

to all of those to whom he had de-

vised the first estate, and varying the

order of succession, to each for life,

with remainder to his first and other

sons in tail male; and then devised

that" for default of such issue," the

estate at S. should go " to such per-

" son and persons, and for such

" estate and estates, as should at

*' that time," (i. e. on the death of

the last tenant for life named, with-

out issue male,) " and from time to

-" time afterwards, be entitled to the

" rest of his real estate hy virtue of
" and under his will" held that the

EASEMENT.
ultimate remainder in fee of the

estate at S. vested by descent in the

person who was tlie testator's heir.

at the ti7ne of his death, and did not

remain in contingency under the will

till the death of the last tenant for

life without issue male who was

named in the devise of that estate.

Doe d, the Earl and Countess of

Cholmondeley v. Maxey, T. 50 G. 3.

589

DEVISEE,

See Compensation, 2. Disseisin.

Notice to quit.

DISSEISIN.

Tenant for life having levied a fine, •

and afterwards devised the i">rernises,

and died seised, the entry and con-

tinuing possession of the devisee (the

defendant in ejectment) is no dis-

seisin of the reversioner; disseisin

importing an ouster of the rightful

tenant from the possession, and an

ustirpation of the freehold tenure.

And, therefore, no question could

arise whether, considering the devi-

see of the reversion as a disseisee, a

fine sur cognizance de droit come
ceo, levied by her before entjy to a

stranger, without any declaration of

uses, would bar her right of entry by
estoppel and fortify the estate of the

disseisor ; or whether it would simply

enure to her own use, or be altoge-

ther inoperative. Williaai d. Hughes

and Wife v. Thomas, H. 50 G. 3. <

141

DISTRESS,

See Landlord and Tenant, l.

EASEMENT.
Under the Bristol dock act, 43 G. 3. c.

140. s. 107. which gives compen-

tion where, " by means of the

dock-works, or in the progress or

execution thereof, damage may be

done to any hereditaments, houses,

lands.
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Janils, and tenements, or the «ame
may be rendered less valuable there-

by," no compensation is due to the

,
ownersof a brewery for a loss arising

to them in their business from the

deterioration of the water of the

public river Avon, from which the

brewery had been before supplied

by means of pipes laid under low-

water-mark ; the use of the water

having been common to all the king's

subjects, and not claimed as an t;ase-

ment to the particular tenement.

The only remedy for such an injury

is by indictment, which was taken

away in this case by the act of par-

liament. The King v. The Directors

of the Bristol Dock Company, T. 50
G. 3. 429

EJECTiMENT,
See Notice to quit.

1. Copyhold descending by custom to

all the children equally of the tenant

last seised, one of the parceners may
maintain ejectment on his single de-

mise for his own share. Roe d.

Raperv. Lonsdale, H. 50 G.3. 39

2. The plaintiff in ejectment, under

the several demises of two, may,

after notice to quit, recover the pos-

session of premises held by the de-

fendant as tenant from year to year,

upon evidence that the common
agent of the two had received rent

from the tenant, which was stated in

the receipts to be due to the two les-

sors; even assuming such receipts

to be evidence of a joint tenancy

;

for a several demise severs a joint te-

naiKy : and supposing the contract

with the tenant to have been entire,

no objection lies on that account to

the plaintiff's recovery in this case,

as he had the whole title in him.

Doe d. Marsack and Others v. Read,

H. 50 G. 3. 57
3. It seems that a receiver appointed

by the Court of Chancery, with a

general authority to let the lands to

tenants from year to year, has also

authority to determine such tenan-

cies by a regular notice to quit, iljid.

4. In ejectment brought upon the joint

demise of several trustees of a cha-

rity, it is not enough for the defend-

ant, who had paid one entire rent to

the common clerk of the trustees, to

shew that the trustees were appoint-

ed at different times, as evidence that

they were tenants in common ; for

as against their tenant, his payment
of the entire rent to the common
agent of all is, at all events, suffi-

cient to support the joint demise,

without making it necessary for

them to shew their title more precise-

ly. Doe d, Clarke and Others v.

Grunt, E. 50 G. 3. 221
5. In ejectment the landlord having

proved payment of rent by the de-

fendant, and half a year's notice to

quit given to him, cannot be turned

round by his witness proving, on

cross examination, that an agree-

ment relative to the land in question

was produced at a former trial be-

tween the same parties, and was on
,

the morning of the then trial seen in

the hands of the plaintiff's attorney
;

the contents of which the witness did

not know ; no notice having been

given by the defendant to produce

that paper :' for though it might be

an agree77ient relative to the land, it

might not affect the matter in judg-

ment, nor even have been made be-

tween these parties. Doe. d. Sir

Mark Wood v. Morris, E. 50 G. 3.

237

6. See Forfeiture or Fine.

ENEMY,
See Alien Enemy. Assumpsit, 1

J

.

Insurance, 6. Trading with

Enemies.

ESCHEAT, INQUEST OF.

1. Thestatutes8//.6.c. 16. andlS.Jf.

6. c. 6., prohibiting the granting to

farm of lands seised into the king's

hands.
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hands, upon inquest before escheat-

ors, until such inquest he returned

in the Chancery or Exchequer, and

for a month afterwards, if the king's

title in the same be notfound of record,

unless to the party grieved who shall

have tendered his traverse to such

inquest ; and avoiding all grants

'

made contrary thereto ; extend to

the case of an escheat upon the

death of the tenant last seised, with-

out heirs, where no immediate tenure

ofthe crown was found hy the inquest.

And as the crown could not grant

to a stranger in such a case without

oflice, neither can the plaintiff* in

ejectment recover upon the demise

of the crown. Doe d. Huyne and his

Majesty V. Redfern, H. 50 G. 3. 96

2. And the 8th section of stat. 2 and

3 Ed. 6. c. 8.> (which is in general

terms, and not confined to the par-

ticular inquisitions mentioned in the

other clauses of the act,) extends to

avoid any such inquisition or office

before escheators, not finding of

whom the lands are holden; in the

same manner as if the jury liad ex-

pressly found their ignorance of the

tenure: and a melius inquirendum

shall be awarded. ib.

3. Quajre, Whether at common law,

upon the death of the tenant last

seised of the land without heirs, the

right and possession must be pre-

sumed to be immediately in the

crown, without office, as though the

last person seised were the kitig's

immediate tenant; the Idng's title

not a|)pearing by any matter of re-

cord, and the possession not having

been vacant from the death of the

tenant last seised. ib.

ESTOPPEL,
Stv Evidence, 4,

EVIDENCE,
' See Conviction, 2.

1. Printed conditions of sale of timber

growing in a certain close, not stat-

ing any thing of the quantity; parol

evidence, that the auctioneer at the

time of sale warranted a certain

quantity, is not admissible, as vary-

ing the written contract. Powell v.

Edmunds, H. 50 G'. 3. 6

2. Evidence of reputation of the cus-

tom of a manor, that, in default of

sons, the eldest daughter, and in de-

fault also of daughters, the eldest sis-

ter, and in case of the death of all, the

descendants of the eldest daughter or

sister respectively of llie person last

seised should take, is proper to be

left to the jury of the existence of

such a custom, as applied to a great

nephew (the grandson of an eldest sis-

ter) of the person last seised ; al-

though the instances in which it was

proved to have been put in use ex-

tended no further then those of eldest

daughter and eldest sister, and the son

of an eldest sister. The existence of

such extended custom in adjacent

manors seems to be no evidence of

the custom in the particular manor.

Doe d. Foster and Jamieson v. Sis-

son, H. 50 G. 3. 62

3. On plea of plene administravit,

proof of an admission by the execu-

tor, that the debt was just and should

be paid as soon as he could, is not

evidence to charge him with assets.

Hindsley v. Russell, E. 50 G. 3, 232

4. The plaintiff!!, a Frenchman and a

Swiss, carrying on trade at Lisbon

under the name of the defendant, a

Portuguese, shipped a cargo from

thence for a port of France, which

cargo being captured by a British

cruiser, and libelled for condemna-

tion in the Court of Admiralty as

French and enemy's property, was

ordered to be re^>to^ed to the defend-

ant on his putting in and establish-

ing, with the plaintiff*'s privity and

consent, a claim to it as his own pro-

perly : held that the plaintifis were*

by thus colluding with the defendant

to withdraw from the Admiralty the

decision of the true question, by

establishing a false fact, estopped

fruui
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from maintaining an action for mo-

ney had and received against the de-

fendant for the proceeds, by shewing

the true fact, that the property was

their own, and that tiie defendant was

their agent. De Metton and Another

V. De Mello, E. 50 G. 3. 234
5. In ejectment, the landlord having

proved payment of rent by the de-

fendant, and half a year's notice to

' quit given to him, cannot be turned

round by his witness proving on cross-

examination, that an agreement re-

lative to the land in question was

produced at a former trial between

the same parties, and was on the

morning of the then trial seen in the

hands of the plaintiff's attorney, the

contents of which the witness did not

know ; no notice having been given

by the defendant to produce that

paper : for though it might be an

agreement relative to the land, it might

not affect the matter in judgment,

nor even have been made between

these parties. Doe d. Sir Blark

Wood v. Morris, E. 50 G. 3. 237
C. Where an assured, a British mer-

chant, in an action on a policy of

insurance on goods bound to an

enemy's port in Holland, seeks to

protect tlie adventure under the

king's licence to trade with the ene-

my, it is not sufficient to give in

evidence at the trial, and to prove his

possession in fax;t before the voyage

commenced o^a general licence dated

three months before, licensing six

neutral vessels to pass unmolested to

or front any port of Holland from or

to any port of this kingdom, with cer-

tain goods, (including the goods in-

sured,) which licence was directed

to R.S. and other British merchants;

with a condition annexed, that they

should cause the licence to be deli-

vered up to them or their agents when
the ship should enter any port of this

kingdom; without also giving proba-

ble evidence to account for his pos-
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session bf the licence, and to shew
that his user of it was lawfbl ; as by
shewing from whom and when he

received it ; and thereby connecting

his own particular adventure with

such general licence. Barlow v.

M'Intosh, E. 50 G. 3. 3U
7. Upon an appeal against a rate made

under a private act of parliament,

the respondent appearing to answer

the appeal, and admitting, when
called upon by the Sessions, that he

had made the rate by virtue of a

certain act of parliament, a printed

copy of which, in the common form,

was produced in court by the appel-

lants ; and the Sessions having there-

upon entered into 'the merits of the

appeal, and decided upon them, not-

withstanding an objection made by
the respondent, that the appellants

had not given legal evidence of the

jurisdiction of the Sessions, to re-

ceive the appeal, for want of proof

of the printed copy having been ex-

amined with the rolls of parliament

;

this Court refused to quash that or-

der, which was removed by certiorari.

The King v. Shaw, T. 50 G. 3. 479

EXECUTOR,
See Administrator and Execu-

tor.

FALSE IMPRISONMENT,
See Justices of Peace.

FALSE REPRESENTATION,
See Action on the Case, 3.

FELONY.
After an acquittal of the defendant

upon an indictment for a felonious

assault upon the plaintiff by stab-

bing him, the plaintiff may maintain

trespass to recover damages for the

civil injury, if he be not shewn to

have colluded in procuring such ac-

quittal. Crosby v. Lcng, E 50 G. 3.

409.

O o FERRY,
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FERRY, •

See Bridge.

1

.

The lessee and occupier of an an-

cient and exclusive ferry, not being

an inhabitant resiant within ilie

township in which one of the ter-

mini of the ferry is situated, is not

liable to be rated there for any share

of the tolls of snch ferry : for sup-

posing a ierry to be real property it

is not such real property as is men-

tioned in the stat. 43 Eliz. c. 2. the

occupancy of which subjects the

party to the relief of the poor of the

place. The King v. Nicholson, R.

50 G. 3. 330

2. The owner of a ferry residing in a

different parish, but taking the pro-

fits of the ferry on the spot by his

servants and agents, is not rateable

for such tolls in the parish where

they were so collected, and where

one of the termini of the ferry was

situated, and on which shore the ferry

boats were secured by means of a

post in the ground ; thesoilitself at

the landing-places being the king's

common highway ; and the owner

of the ferry having no property in

or exclusite possession of it. Wil-

lidfus, Executrix, ^x. v. Jones, E. 50
G. 3. 346

FILIATION, ORDER OF,

See Appeal, l.

FINE.

1. Tenant for life having levied a fine

and afterwards devised the premises,

and died seised ; the entry and con-

tinuing possession of the devisee (the

defendant in ejectment) is no disseisin

of the reversioner ; disseisi?i import-

ing an ouster of the rightful tenant

from the possession, and an usurpa-

tion of the freehold tenure. And,

therefore, no question could arise

whether, considering the devisee of

FRIENDLY SOCIETIES.

the reversion as a disseisee, a fine sur

cognizance de droit come ceo, levied

by her before entry to a stranger,

without any declaration of uses,

would bar her right of entry by es-

toppel and fortify the estate of the

disseisor ; or whether it would sim-

ply enure to her own use, or be al-

together inoperative. William d.

Hughes and Wife v. Thomas, II. 50
6'. 3. 141

2. A forfeiture by tenant for years in

levying a fine, not having been taken

advantage of by the entry of the then

reversioner to avoid the lease, cannot
be taken advantage of, after the re-

version has been conveyed away, to

recover the estate in ejectment from
the tenant upon the several demises

of the grantor and grantee of such

reversion. Fenn, on the several de-

mises of Matthews and Others, v.

Smart, T. 50 G. 3. 444

FORFEITURE.

A forfeiture by tenant for years in le-

vying a fine, not having been taken

advantage of by the entry of the then

reversioner to avoid the lease, cannot

be taken advantage of, after the re-

version has been conveyed away, to

recover the estate in ejectment from

the tenant, upon the several demises

of the grantor and grantee of such

reversion. Fenn, on the several de-

mises of Matthews and Others, v.

Smart, T. 50 G. 3. 444

FRAUDS, STATUTE OF,
Sec Goodwill.

FREIGHT,
See Charter-party.

FRIENDLY SOCIETIES.
It seems tiial no society is within the

intent and meaning of the friendly

society act, 33 G. 3. c. 54. so as to

require the justices in sessions to al-

low and confirm their rules, &c. in

the
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manner therein provided for, if it

appear that the general objects of

such society are not confined to the

charitable relief and maintenance of

its old, sick, and infirm members,

their widows, and children. The

Kin<r V. The Justices of Staffordshire,

E. £0 G. 3. 280

GLAMORGAN CANAL COM-
PANY,

See Canal, 1.

GOODWILL.
A tenant having agreed with his land-

lady that if she would accept an-

other for her tenant in his place, (he

being restrained from assigning the

lease without her consent,) he would

pay her 40/. out of 100/. which he

was to receive for the good-will, if

her consent were obtained ; and hav-

ing received the 100/. from the new
tenant, who was cognizant of this

agreement ; is liable to the landlady

in an action for money had and re-

ceived for her use ; the considera-

tion being executed, and therefore

the case being taken out of the sta-

tute of frauds, as a contract for an

interest in land. Griffiths v. Young,

T.50G.3. 513,

GUARANTEE.
A guarantee by the defendant to the

plaintiff " for any gjods he hath or

may supply W. P. with to the

amount of 100/." is a continuing or

standing guarantee to that extent for

goods which may at any time have

been supplied to W. P. until the cre-

dit was recalled : allhough goods to

more than 100/. had been before

supplied and paid for. Mason v.

Pritchard, E. 50. G. 3. 227

HIGHWAY-RATE.
An application under the highway act*

13 G. 3. c. 78. s. 47. for a rate to
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reimburse two inhabitants ofa parish

on whom a fine for the non-repair of

a highway had been levied, after a

conviction upon an indictment against

the parish for non-repair, ought to

be made within a reasonable time

after such levy, before any material

change of inhabitants : and this

Court refused a mandamus to the

justices to make such rate after an

interval of eight years, though ap-

plications had been from time to time

made to the magistrates below in the

interval, who had declined to make
the rate, on the ground that the

parish at large had been improperly

indicted and convicted ; the onus of

repair being thrown by immemorial

custom on an interior district ; and
though so lately as the year before

this application the magistrates had

ordered an account to be taken of

the quantum expended upon the

repairs out of the money levied.

The King y. The Justices of Lanca-

shire, E. SO G. 3. 366

INDICTMENT,

See Conviction, 5. Felony, or

Trespass, 3. Pawnbrokers.

Wiiere the water of the public river

Avon was deteriorated by means of

harbour works executed thereon, by

which all the inhabitants of Bristol

deriving their water from the river

were aggrieved, the only remedy
would have been by indictment

(which was taken away by the Bris-

tol dock act 43 G. 3. c. 140. ), and the

owners of a brewery whose brew-

house was before supplied with was

ter by pipes laid under low water

mark, not claiming the use of the wa-

ter by way of easement to a particu-

lar tenement, were not entitled to

compensation for the special injury

under the general words of the act, s.

107. 7?er V, The Directors of the Bris-

tol Dock Company, T. 50 G. 3. 420
O o 2 INQUI-
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INQUISITION,

See Escheat, Inquest of.

INSURANCE,

See Action on the Case, I. Life

Insukance. Voyage.

1. The plaintiflF having shipped goods
.on an adventure to St.. Pttersbiirgh

,

on board a vessel chartered for the

purpose, made insurance onsliip and
goods in the common printed form,

in blank; and by a written memo-
randum in the policy " the under-
" writers agreed to pay a total loss

" in case the ship Anne should not
" be allowed by the Russian govern-
" ment to discharge her cargo at

.
" Si. P., on which voyage the vessel
*' had then sailed chartered by the

,

" plaintiffs." Held, that the insured

were entitled to recover upon this

policy, upon an allegation that the

vessel on her arrival al St. P. was not

allowed by the Russian govern-

ment to discharge her cargo, but was
obliged to return back with it, by

which the value of the cargo ivas re-

duced below the amount of the invoice

price, together with the charges paid
thereon, and thepremiums ofinsurance,
&c. Puller v. Glover, II. 50. G 3.

124
2. An insurance on goods shipped un

a certain voyage is not avoided by
the ship, while lying in a roadsted at

anchor under orders of the convoy,

and after a signal to prepare for sail-

ing, and about the time wlien the

signal for weighing was made taking-

in other goods on board; by which
it was found that no delay was occa-

sioned, and that the ship got under
weigh as soon as she could otherwise

have done. Laroche \. Owsin, H.
50 G. 3. 131

3. A licence to export goods to certain

places withm the influence of the

enemy interdicted to British com-
merce, granted to H. N. on behalf

of himself and other British mer-

chants, &c. is sufficient to legalize

an insurance on such adventure, if it

appear that H. N. was the agent

employed by the British merchants

really interested in it to get the li-

cence, though he had no property

in the goods himself. Rawlinson and
Others V. Janson, E. 50 G. 3. 223

4. An insurance having been made on
goods at and from a port in Russia

to London, by an agent residing here

for a Russian subject abroad ; which
insurance was in fact made after the

commencement of hostilities by
Russia against this country, but be-

fore the knowledge of it here, and
after the ship had sailed, and been
seized and confiscated : held, that the

policy was void in its inception ; but

that the agent of the asj^ured was en-

titled to a return of llie premium paid

under igViorance of the fact of such

hostilities. Onm and Others v.

Bruce, E. 50 G. 3. 225
5. A ship was insured from London to

any port or ports in the river Plate,

until her arrival at her last port of

discharge in that river; and the mas-

ter, intending to discharge her cargo

at Buenos Aj/res, pa>sed Moldonudo ;

but hearing that Buenos Ayres was
then in the hands of the enemy, he

went to Monte Video, with intent to

make a complete discharge there,

if the market were favourable; but

after discharging a part, and not

finding the market there so favorable

as he expected, he had not aban-

doned his original intention of going
to Bueyios Ai/res, if it should after-

wards he practicable : but while he
was still discharging part of his

cargo at DIonte Videos loss happened
by a peril of the sea : held, that as

Buenos Ayres, to which other port
only in the Plate he had contemplat-
ed to go, was aCthe time of his arri-

val in the Plate (and in fact conti-

nued up to the time of the loss) in

the hands of the enemy, so that he
could not legally go there, Monte

Video
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Video must be taken to be the ship's

last port of discharge, and that on

her arrival there the policy was dis-

charged. Browne v. Vigne, E. 50
G.3. 283

6. As the king cannot licence the im-

portation of enemy's property, the

produce of a foreign country, into

this realm in neutral vessels contrary

to the navigation laws, a licence in

fact granted for such purpose will

not legalize an insurance upon the

property so imported. And if a

policy be made upon the supposed

efficacy of such a licence, for the

purpose of covering the importation

of British, as well as enemy's pro-

perty in that manner (the former of

which is legalized by thestat 43 G.

3.C. 153. s. 15, 16. and 45 G. 3. c.

34.), the underwriters cannot at auy
rate recover the premiums for more

than the amount of the British inter-

est insured; the assured fiof resisting

their claim to that extent. Shiffner

v. Gordon and Another, E. 50 (r. 3.

296
7. In another case, where a licence

was granted to cover a British ad-

venture out and home to and from

the Spanish South American colonies,

'upon condition that the licensee

should export a certain proportion

of British manufactures for the voy-

age out ; and it afferwards appeared

that the greatest part of the outfit was

made up of Spanish goods, and only

a very small quantity, merely nomi-

nal, of British manufactures ; this

was deemed to be colorable and in

fraud of the licence, and therefore

did not protect an insurance thereon.

Gordon v. Vaiighan, E. 49 G. 3

B. R. cited ib. 302

8. Where an assured, a British mer-

chant, in an action on a policy of

insurance on goods bound to an

enemy's port in Holland, sought to

protect the adventure under the

king's licence to trade with the ene-

my, it was not sufficient to give in

evidence at the trial, and to prove

his possession in fact defore the voy-

age commenced, o{ ^general licence,

dated three months before, licensing

six neutral vessels under certain neu-

tral flags to pass unmolested to or

from any port o/ Holland /ro??t or to

any port of this kingdom, with certain

goods (including the goods insured) :

which licence was directed to R. S.

and other British mercharits ; with

a condition annexed, that they should

cause the licence to be delivered

up to them or their agents when the

ship should enter any port of this

kingdom ; without also giving pro-

bable evidence to account for his pos-

session of the licence, and to shew

that his user of it was lawful : as by

shewing from whom and when he re-

ceived it, and thereby connecting

his own particular adventure with

such general licence. Barlow v.

M'IntosU,E.S0G/6, 311

9. Goods insured upon a valued jwlicy

having been seized, confiscated, and

sold, lay order of the enemy's go-

ivernment, on their own account, but

the necessary documents to verify

the loss not having arrived here
;

the underwriters on application to

pay their subscriptions agreed to

adjust and pay immediately 50/. per

cent, on account ; but no abandon-

ment was made by the assured ; and

in the meantime the foreign consign-

ees of the goods, in consequence of

remonstrances to the enemy's govern-

ment, obtained a restoration of half

the proceeds of the goods which had

been so seized and sold ; which half

amounted to more than the whole

Mun at which they were valued in

the policy : yet held, that the under-

writers were not entitled to rcco\er

back the 50/. per cent, they had paid

on account; the assured having in

fact sustained a loss of halfhis goods,

for which he was no more than in-

demnifiedby the 50/. percent, hehad

received; and there having been no

abandon-
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abandonment to the underwriters

;

and the superior value of the other

half of the proceeds arising from the

benefit of the market, in which the

underwriters had no concern. Tunno

V. Edwards, T. 50 G. 3. 488
10. Where a ship was chartered to

take a cargo of lead from London to

St, Petersburgh, and there immedi-

ately receive a return cargo from the

freighter's agent, and bring it to

London; with a proviso, that if po-

litical circumstances should prevent

a return cargo from being loaded, the

master, after waiting at -S^ P. forty

running days without the outward

cargo being unloaded, and conse-

quently without the return cargo

being loaded, should be at liberty to

return to London or any port in

England: and the ship not having

been permitted to unload at St. P.

by the Russian government, the

master, after waiting there forty run-

ning days, loaded a return cargo /or

his own benefit upon the outward

cargo, both of which he brought

home, and earned new freight on the

homeward cargo ; which freight was

adjudged to him by the judgment of

the court of C.B. in an action be-

tween him and the freiglUers. over

and above the dead freight stipulated

to be paid by the charter-party :

held, that the freighters were enti-

tled to recover the whole of such

dead freight from the underwriters

upon a pohcy of insurance, whereby

they agreed to pay a loss in case the

master should not be allowed by the

Kussian government to unload the out-

ward cargo at St. P. ; the vessel hav-

ing sailed chartered by the freighters

an a voyage from London to St. P.

and back : and that the underwriters

were not entitled to deduct such re-

turn freight earned by the master on

his own account, and adjudged to

bim by C, B. ; they having agreed

with the assured pending this action,

and pending the action in C JB., that

in case the plaintiffs (to whom they

had paid a per-centage loss) should

not be liable to obtain so large an al-

lowance as the full return freight

paid to the master by reason of any

demurrages or erpences being allowed

against the said freight, the difference

should be paid by the underwriters

by further per centage, whether the

same were settled between the plain-

tiffs and the ship by arbitration, or by

legal decision. Puller and Another v.

HalUday, T. 50 G. 3. 494
1 1. The broker effecting a policy, be-

ing the common agent of the assured

and of the underwriter, while the

premium remains in his hands for

tiie one party, and the policy for the

other; and having received notice

of events which entitled the assured

to a return of premium before action

brought by the underwriter to reco-

ver the full premium; is authorized

to deduct such return, and only to

pay over the difference to the under-

writer. Shee v. Clarkson, T. 50
G. 3. 507

12. The rule for estimating any loss of

goods insured by an open policy is

to take the invoice price at the load-

ing port, together with the premium

of insurance and commission, as the

basis of the calculation of the value

of the goods ; and the rule for esti-

mating a partial U)ss in the like case

is (the same as upon a valued po-

licy), by takirr^ the proportional dif-

ference between the selling price of

the sound and that of the damaged
part of the goods, at the port of deli-

very, and applying that proportion,

be it a half, a quarter, an eighth, &c.)

with reference to such estimated va-

lue at the loadmg port, to the da-

maged portion of the goods. Vsher

V. Noble, T. 50 G. 3. 630

13. An American ship insured from

New York to London, warranted free

from American condemnation, hav-

ing, for the purpose of eluding her

national embargo, slipped away in

the night, was by force of the ice,

wind, and tidejdriven on shore, where

she



JOINT TENANTS, &c.

she sustained partial damage, but

was seized the next day, and after-

wards with great difficulty and ex-

pense got off and finally condemned

by the American government for

breach of the embargo : held, that

as there was ultimately a total loss

by a peril excepted out of the policy,

the insured could neiiher recover for

h total loss, nor for any previous

partial loss arising from the strand-

ing. See. which in the event became

wlioUy immaterial to the assured:

aliter, in case of actual disbursements

made for repair of damage occasion-

ed by sea perils before the total loss :

which appear to be covered by the

general authority given to the assured

to " labour and travail, &c. for the

" defence, safeguard, and recovery

" of the propertj' insured." Livie

y.Junson, T. 50 G.S. 648

INTEREST.

Though an agreement for the sale of

goods, which were afterwards deli-

. vered, gave a certain day of pay-

ment for the price, interest does not

run upon the sum due from that day.

Gordon V. Sivun, E. 50 G. 3. 419

JOINDER IN ACTION,

See Action on the Case, 1

.

JOINT TENANTS AND TE-

NANTS IN COxMMON,

See EiJECTMENT, 2.

In ejectment brought upon the joint

demise of several trustees of a cha-

rily, it is not enough fur the defend-

ant, who had paid one entire rent

to the common clerk of the trustees,

to shew that the trustees were ap-

pointed at difierent limes, as evidence

that they were tenants in common
;

for as against their tenant, his pay-

ment of the entire rent to ilie

comnjon agent of all, J?, at all tvenlS;

JURISDICTION. 705

sufficient to support the joint demise,

without making it necessary for them

to shew their title more precisely.

Doe d. Clarke and Others v. Grant,

E. 50 G. 3. 221

JUDGMENT, &e.

The plaintiffs, a Frenchman and a Swiss,

carrying on trade at Lisbon under

the name of the defendant, a Poriu-

guese, shipped a cargo from thence

for a port of France ; which cargo

being captured by a British cruizer,

and libelled for condemnation in the

court of Admiralty as French and

enemy's property, was ordered to be

restored to the defendant, on his put-

ting in and establishing, with the

plaintiff's privity and consent, , a

claim to it as his own property :

held that the plaintiff's were, by thus

colluding with the defendant to with-

draw from the Admiralty the deci-

sion of the true question by establish-

ing a false fact, estopped from main-

taining an action for money had and

received against the defendant tor

the proceeds, by shewing the true

fact, that the property was their

own, and that the defendant was

their agent. De Metton and Ano-

ther V. De Mello, E. 50 G. 3, 234

JURISDICTION,

See Conusance. Judgment.

By the act for making and maintaining

the Glamorganshire canal, power is

given to the canal company to make
all such works as they shall think ne-

cessary and proper for " effecting,

" completing, maintaining, improv-
" ing, and using the canal and other

" works," and the com[)any were

required to lay before the sessions

an account of the sums expended in

making and completing the canal,

up to the time of its completion ;

and after that, an annual account of

the rates collected, and of ike charjie^

and
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and expenses of supporting, maintain-

ing, and using the navigation and its

•works: and the sessions are autho-

rized, in case it appears to them

that the clear profits exceed the per-

centage limited by the act on the

sums mentioned in the first account

to have been expended by the com-

pany, {i. e. in making and complet-

ing the canal and its works,) to re-

duce the canal rates: held, that the

sessions, even after the period fixed

for the completion of the canal, and

after the first account delivered of

the capital expended in the under-

taking, and on which the dividends

were to be calculated, were not au-

thorized to reject charges and ex-

penses_, stated in the annual account

of disbursements, for new works, such

as a reservoir and steam engine,

which the company deemed neces-

sary, and proved by evidence to have

been erected for the support and im-

provement of the original line of canal,

and for the better suppli/ing it with

water in dry seasons. Though it

seems that if the new works had

been shewn to be merely colourable,

and erected for purposes collateral

to the navigation authorized by the

act of parliament, such charges

would have been rightly rejected

by the sessions, TJie King v. The

Glamorganshire Canal Company, H.
50 G. 3. 157

JURY,

1, The son of a juryman summoned
and returned, having answered to

his father's name when called on

the panel, and served as one of the

jury on the trial of a cause, is not of

itself a sufficient ground for setting

aside the verdict, as for a mis-trial.

Hill v. Yates, E. 50 G. 3. 229

2. So even upon the trial of a capital

felony, it is a mere matter of chal-

lenge, and after verdict cannot be

taken advantage of by the convict as

JUSTICES OF PEACE.

a mis-trial. CwTy's case, at New-
castle, in 1783, cite ib. 231

JUSTICES OF PEACE.
1. The Stat. 43 G. 3. c. 141. does in

no instance extend to protect justices

of peace in the execution of their

office, against actions for acts of
trespass or imprisonment, unless

done on account of some conviction

made by them of the plaintiffs in such

actions by virtue of any statute, &c.

Massey v. Johnson, H. 50 G. 8. 67

2. But whether certain proceedings

alleged by the plaintiff to have been

set on foot against him by the de-

fendant, a justice of the peace, ex

mero motu, without any information

laid on oath before him, (though

falsely alleged to be on the informa-

tion on oath of J. S.,) on which the

plaintiff was taken and imprisoned,

were a conviction within the mean-

ing of the act, so that the plaintifi'

was (hereby confined to seek redress

by an action on the case framed as

the act directs ; the Court would not

inquire of an affidavit, but sent the

case to a new trial to have the fact

of such conviction ascertained. And
it appearing on a second trial, that

an information on the oath of T.O.

.

on a charge of vagrancy against the

plaintiff, was laid before the magis-

trate on a certain day, when the

plaintiff was examined and heard

upon that charge, and that the ma-
gistrate then made out a warrant of

commitment until the next sessions
;

in which warrant it was wrongly

stated that the plaintiff had been

charged on the oath of T. 5. (who

negatived having made any such

oath) ; but which allegation it was

held might be rejected as surplu-

: sage ; and afterwards drew up a

conviction, dated on the same day,

but not exhibited till a month after-

wards at the sessions : held, that this

was sufficient evidence of a convic-

tion
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tion connected with the imprison-

ment, however informally such con-

viction, or warrant of commitment
operating as a conviction,were drawn

up; and, therefore, that at all events

the magistrate v.as protected against

this action of trespass. Massey v.

Johnson, H. 50 G.3. 61

3. The matristrate is liable to answer

in an action for such part of an im-

prisonment suffered under his war-

rant as was within six calendar

months before the action commenced
against him. ib.

KL\G'S WAITERS IN THE
PORT OF LONDON,

See Office, i.
'

LANDLORD AND TENANT,

See Ejectment, 2, 3. Fine, 2. or
Forfeiture, l. Lease. Power.

1. One being in possession of premises

as tenant from year to year under an

agreement for a lease of 1 4 years,

and the rent being in arrear, enters

into an indenture with his landlords,

whereby, reciting such tenancy and

arrears of rent accrued, and that he

had agreed to quit and to deliver up

the premises to them, and that a valua-

tion should be made of his effects on

the premises by two indifFerent per-

sons, to be chosen, &c. and that the

same should in the mean time be as-

signed and delivered up to a trustee

for the landlords ; the deed assigned

his effects on the premises to such

trustee, in trust to have the valuation

made, and out of the amount to retain

the arrears of rent, and pay the resi-

due to the tenant : held, that the te-

nant not having in fact quilted the

possession, nor any valuation having

been made of his effects; such agree-

ment to quit, &c. being conditional,

and the condition not performed, nor

the agreement in any manner acted

upon, did not operate as a surrender

of the tenant's legal term from year

LEASE. 707.

to year, and, consequently, that the

riglit of the landlords to distrain for

the arrears of rent continued after six

months from the making of the in-

denture. Coupland and Another As-
signee of Leedham, a Bankrupt, v.

Maj/nard, H. 50 G. 3. 134
2. A tenant having agreed with his

landlady, that if she would accept

another for her tenant in his place,

(he being restrained from assigning

the lease without her consent,) he

would pay her 40/. out of 100/.

which he was to receive for the

good- will if her consent were ob-

tained; and having received the

100/. from the new tenant, who
was cognizant of this agreement;

is liable to the landlady in an action

for money had and received for her

us3 ; the consideration being exe-

cuted, and therefore the case being

taken out of the statute of frauds,

as a contract for an interest in

land, Griffith v. Young, T. 50 G. 3.

513

LATH, INHABITANTS OF,

See Smuggling.

LEASE,

See Power, l, 2. Devise, 4.

1 , An instrument containing words of

present demise will operate as a lease

if such appear to be the intention of

the parties, though it contain a clause

for a future lease or leases ; as where

the one thereby agrees to let and the

other agrees to take land for 6 1 years

at a certain rent for building, and

the tenant agreed to lay out 2000/.

within four years in building five or

more houses ; and when five houses

were covered in, the landlord agreed

to grant a lease or leases (which

might be for the more convenient un-

derletting or assignment of the leas-

es) ; but this agreement was to be con-

sidered binding till one fully prepared

could
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could be produced. Poole v. Bent-

ley, H. 50 G. 3. 168

2. A proviso in a lease for 2 1 years,

that if either of the parties shall be

desirous to determine it in 7 or 14

years, it shall be lawful for either of

tliem, his executors or adviinistratorfy

so to do, upon 12 months' notice to

the other of them, his heirs, executors,

or administrators, extends by rea-

sonable intendment to the devisee of

the lessor, who was entitled to the

rent and reversion. Roe d. Baviford

V. Hayley, T. 50 G. 3. 464

LICENCE TO TRADE WITH
ENEMY,

See Insurance, 3. 6, 7, 8.

LIFE INSURANCE.

Where one as a member of a life in-

surance society for the benefit of

widows and female relations, en-

tered into a policy of assurance with

the society for a certain annuity to

his widow after his death, in con-

sideration of a quarterly premium to

be paid to the society during his life

;

and the society covenanted to him
and his executors, &c. that if lie

should pay to their clerk the quar-

terly premiums, on thequditer-days,

during his life, and if" lie should also

pay his proportion of contributions

which the vienibers of the society

should, during his life, be called to

make, in order to supply any defi-

ciencies in their funds; dien, on due

proof of his death, the society en-

gaged to pay the annuity to his

widow : and by the rules of the so-

ciety, if any member neglected to

pay up the quarterly premiums for

1 5 days after they were due, the po-

licy was declared to be void unless

the meinber (continuing in an good

health as when the policy expired)

paid up the arrears within six months

and 5s. per month extra : held, that

a niernbtr insuring, having died

MANDAMUS.
leaving a quarterly payment over

due at the time of his death, the

policy expired; and that a tender

of the sum by the member's execu-

tor, though made within 15 days

after it became due, did not satisfy

the requisition of the policy and the

rules of the society, which required

such payment to be made by the

member in his lifetime, continuing

in as good health as when the policy

expired. Want and Another, Exe-

cutors, Sfc. v. Blunt, H, 50 G. 3.
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LIGHTHOUSE,
See Poor's- Rate, 2, 3.

LIVERPOOL.
Under the Liverpool dock acts of 8 Ann,

and 2 Geo. 3., tonnage duties are

payable to the dock company on all

vessels sailing ivith cargoes outwards

or inwards ; which rate varies ac-

cording to the several descriptions

of voyages in the acts, one of which

is to and from America, generally :

so as no ship shall be liable to pay
more than once for the same voyage

out and liome: held, that a voyage

out from Liverpool with a cargo to

Halifax in North America, where the

ship delivered it, and took in another

carjio there for Deniurara in South

America, and after delivering that,

rt'turned to Liverpool with a cargo

frum Demarura, was all the same

voyage out and home, within the

meaning of the act, and chargeal)le

only with one tonnage rate for the

use of the docks. Gildurt v. Glad-

stone, ill Error, T. hO G. 3. 439

LONDON DOCK COMPANY,
See COMI^ENSATION, 2. MONO-

POLY.

MANDAMUS,
See Compensation.

1. A mandamus for a highway rate to

reimburse inhabitants on whom a

fine
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fine for non-repair had been levied af-

ter' indictment, must be made in rea-

sonable lime. Vide HiGHWAY-
RATE.

2, A rate to reimburse churchwardens

such sums as they had expended, or

might thereafter expend, on the pa-

rish church, would be bad on the

face of it, as in part retrospective

;

and therefore the Court would not

grant a mandamus to the chapelwar-

dens of a township within the pa-

rish to make such a rate for raising

their accustomed proportion of the

whole : and their refusal to make

such a rate, when demanded, apply-

ing as well to the form as to the sub-

stance of the demand, the Court

would not grant the mandamus to

raise the money in the common

form of such a rate prospectively, out

of which the churchwardens might

repay themselves. The King v. The

Chapelwardens of Httworth in Brad-

ford, T. 50 G. 3. 556

3. For other instances, see particular

heads.

MANOR,
See Custom.

MASTER AND APPRENTICE,
See Apprentice.

MIS-TRIAL,

See New Trial.

MITTIMUS,
See Practice, 3.

MODUS.
Prohibition denied to the spiritual court

upon its rejection of a modus set up

there of Id. for every turkey laying

eggs, or of every tenth eg^, &c. in

lieu of tithe of turkies, at the option

of the vicar ; such modus not ascer-

tainino- any certain time when the

money payment in lieu of the eggs

NEW TRIAL. 709

was to be made, in case the option

were made to take it in money,

Roberts v. Williavis, H. 50 G. 3.

33

MONOPOLY,
See Condition implied.

Where private property, by the con-

sent of the owner, is invested with a

public interest or privilege for the

benefit of the public, tlie owner can

no longer deal with it as private pro-

perly only, but must hold it subject

to the rights of the public in the

exercise of that public interest or pri-

vilege conferred for their benefit.

Therefore where the London Dock
Company, having built warehouses

in which wines were deposited upon
payment of such a rent as they and

the owners agreed upon, afterwards

accepted a certificate from the board

of treasury under the general ware-

housing act of the 43 G. 3. c. 132.,

whereby it became lawful for the

importer to lodge and secure the

wines there, without paying tlie du-

ties for them in the first instance

;

and it did not appear that there was

any other place in the port of Lon-

don where the importers had a right

to bond their wines (though if the

exclusive privilege had been extend-

ed to a few others, it does not appear

that it would have varied the case) :

held that such a monopoly and pub-

lic interest attaching upon their pro-

perty, they were bound by law to

receive the goods into their ware-

houses for a reasonable hire and re-

ward. But whether, having accepted

such certificate, they could after-

wards repudiate it at pleasure, qu.

Allnutt and Another v. Inglis, Trea-

surer of the London Dock Company,

T. 50 G. 3. 527

NEW TRIAL.

\. The son of a juryman, summoned
and returned, having answered to his

father's name when called on the

panel.
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panel, and served as one of the jury

on the trial of a cause, is not of itself

a sufficient ground for setting aside

the verdict, as for a mis-trial. Hill

V. Yaics, E. 50 G. 3. 229
2. Not even in the case of a trial for a

capital felony ; for it is only matter

of challenge, and cannot be taken

advantage of by the party convict

as a mis- trial. Curi-y'n case at New-
castle in 1783, cited ib. 231

NOTICE TO QUIT,
See Tithes, i

.

A proviso in a lease for 21 years,

that if either of the parties shall be

desirous to determine it in 7 or 14
years, it shall be lawful for either of

them. Ids executors or administrators,

so to do, upon 12 months' notice to

• either of them, his heirs, executors,

or administrators, extends, by rea-

sonable intendment to the devisee of

the lessor, who was entitled to the

rent and reversion. Roe d. Bamford
V. Hatflof, T: 50 G. 3. 464

OCCUPATION,
See Poor's Rate.

OFFICE AND OFFICER,
See Escheat, Inquest, l.

1. The several king's waiters in the

port of London hold separate offices

by different patents; and though the

fees are in the first instance paid by

the merchant in one entire sum to a

common receiver for all; yet the

aliquot shares of each are separate,

and each is entitled to call for his

share when in fact the sum so receiv-

ed is capable ofbeing divided. These
shares are now fixed by the statute

38 Geo. 3. c. 86. at 19, and asthe

patentees die, the emoluments of

each office are to be carried to a

superannuation fund, for the benefil

of aged and disabled officers of the

customs, and are not to be applied

to the benefit of the surviving patent

ORDER OF JUSTICES.

king's waiters, which before that act

had been practised. Hudson and

Others V. Mucklow, E. 50 G. 3. 273
2. St. Albans having first received a

recorder by a charter of Charles 1 .,

a subsequent charter of Charles 2.,

after nominating J. S. to be the first

and modern recorder under that

charter, declared that it should be

lawful pro pradicto J. S. modemo
recordatore to nominate a sufficient

person fore et esse deputatvm suum

in officio recordatoris ; et quod hu-

jusmodi deputatus sic factus, &c.

habeat et habebit as ample power in

the absence of the recorder aforesaid,

as the recorder for the time being, by

virtue of those or any former letters

patent habet aut habere et exercere

posset et debet : held, that this did

not extend the power of appointing

a deputy to the successors of J. S.

in the office of recorder ; and that

this, which was the plain meaning
of the clause, was confirmed by an-

other clause, " quod recordator pro

tempore existens in perpetuum sit et

erit justiciarius pacis ; and by another

clause, whereby power is given to T.

Richards the town clerk, et cuilibet

coinmuni clerico succcssori, to ap-

point a deputy with the approbation

of the mayor and aldermen: and also

by the fact that no deput}' had been

appointed by any succeeding recor-

der after the first named, until a re-

cent instance before the present ap-

pointment : though this however was

attempted to be accounted for by

shewinga bylaw (admitted, however,

to be had,) passed not long after the

charter of Charles 2., by which the

recorder's appointment of a deputy

was subjected to the approbation of

the mayor and aldermen. The King

V. The Mayor of St. Albans, T. 50
G.3. 559

ORDER OF JUSTICES.

The parish, in whose favor an order

of removal is made, may by consent

abandon
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abandon it, without waiting to ap-

peal to the sessions, and having it

<quashed there. And after such or-

der cancelled by the removing ma-
gistrates, with the consent of both

parishes before the time of appeal,

another order made by them, re-

moving the pauper to a different

parish, was held good. The King

V. The Inhabitants of Diddlebuiy,

E. 50 G. 3. 359

ORDER OF FILIATION,

See Appeal, i.

OUTLAWRY.
i. Upon a writ of error, prosecuted by

the party in person, to reverse an

outlawry in a civil action, for a com-

mon law error, the recognizance of

bail is to be taken in the common
alternative form, to pay the condem-

nation money or render the princi-

pal, and not absolutely to pay the

condemnation, as in case of reversal

of outlawry upon the stat. 3 1 Eliz.

c. 3. for want of proclamations, or

upon the stat. 4 & 5 W. 8c M. c.

18. s. 3. on appearance by attorney

and by motion. Havdock v. Ged-

des, T. 50 G. 3. 622

2. Error assigned that the party was

beyond sea at the time of the

exigent promulgated is sufficient,

though he was not out of the realm

during the whole process of out-

lawry. SerocoM v. Hampscj/, M.
16 G. 2. B. R. cited ib. 624

3. On reversal of the outlawry on

writ of error for such error assigned

in a case where special bail was

required in the original action, ihe

Court will direct the recognizance

of bail in answer to the new action

to be taken in the alternative, to

pay the condemnation money, or

render the principal, and not ab-

solutely to pay the condemnation

money. ib.
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PANEL,
See Jury.

PARTNERS.

1. A. being partner with B. in one mer-

cantile house, and with C. in an-

other ; the house of A. and B. in-

dorse a bill ofexchanjje to the house

of A. and C. ; after which B., act-

ing for the house of A. and B., re-

ceives securities to a large amount

from the drawer of the bill, upon an

agreement by B., that the bill should

be taken up and liquidated by JS.'s

house ; and if not paid by the ac-

ceptors when due, should be re-

turned to the drawer : held, that the

securities being paid, and the money
received by B., in satisfaction of the

bill, A. was bound by this act of bis

partner B., whether, in fact, known

to him or not at the time, not only

in respect of his partnership interest

in the house of A. and B., but also

individually in other respects ; and

therefore he could not, in conjunc-

tion with C, his partner in the other

house, maintain an action as in-

dorsees and holders of the bill

against the acceptors, after such sa-

tisfaction received through the me-

dium of and by agreement with B.

in discharge of the same. Jacuud

and Another v. French and Others,

E. 50 G. 3. 317

2. A. and B., general partners in trade,

being indebted to C, for advances

paid by him on the joint account of

the three in the purchase of tobacco,

which had been sentouton a special

joint adventure to Spain; with a

view to liquidate that balance, C.

agreed with A. and B. to join with

them in another adventure to Lisbon,

of which he was to have one moiety
;

and it was agreed tl)at A. and jB.

should purchase goods for the ad-

venture, to be shipped on board a

certain vessel, and pay for them, and

the returns of such adventure were

to
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to be made to C, to go in liquida-

tion of his demand on them; but

C. was to bear his proportion of the

loss, if any, and also to receive his

share of the profit, if any, after re-

imbursing himself out of the returns

the amount of his advances previ-

ously made to A. and B. : held, that

this agreement constituted a part-

nership between the three in the

adventure at and from the time of
the purchase of the goods for the

adventure by A. and B. ; although C.

did not go with them to make the

purchase, nor authorize them to

purchase on the joint account; but

A. and B. alone in fact made the

purchase ; and although C. also

purchased in his own name, and
paid for goods to be sent out at the

same time, in which B. was to share

the profit or loss, and these goods
were consigned for sales and returns

to the same person who went out

as supercargo on the joint account

of the three Gouthwaite v. Duck-
worth and Others, E. 50 G.3. 42

1

PAWNBROKERS.
The pawnbrokers' act 39 and 40 G. 3.

c. 90. having enacted that they shall

and may take, by way of profit, a
certain rate of interest on pledges,

and'no more; the taking of more is

an offence within the act, cognizable

by a justice of peace on summary
information within the 26th section;

which (after providing specific pe-

nalties forspecific offences) says, that

" for every other offence against this

act, where no forfeiture or penalty

is provided or imposed on any par-

ticular or specific offence against any
part of this act," the pawnbroker

offending against this act shall for-

feit not less than 40«., nor more than

10/., in the discretion of the justice.

The King v. Beard, T. 50 G. 3. 673

PLEADING.

PENALTY,

See Smuggling, 1,2.

PLEADING,

See Bankrupt, 4.

1. Where an agreement between an

outgoing and an incoming tenant

was, that the latter should buy the

hay, &c. of the former upon tlie

farm, and that the former should

allow to the latter the expense of
repairing the gates and fences of the

farm ; and that the value of the

hay, &c., and of the repairs, should

be settled by third persons : held,

that the balance settled to be due
to the outgoing tenant for his hay,

&c., after deducting the value of

the repairs, might be recovered by
him, in a count upon a general in-

debitatus assumpsit for goods sold

and delivered ; having failed upon
his count on the special agreement,

for want of including in it that part

of the agreement which related to

the valuation of the repairs Leeds

V. Burrows, H. 50 G. 3. 1

2. A count in an action on the case,

stating that the defendants, being

owners of a ship at Liverpool bound
on a voyage/;o7?i thence to Waterford,

the plaintiff shipped goods on board
to be cai-ried upon the said voyage by

the defendants, and to be delivered at

W. to the plaintiff's assigns; and
thereupon the plaintiff insured the

goods at and from L. to W. ; and
then averring that it was ttie duty of

the defendants as such owners to

cause the ship to proceed on the voy-

age/rom L. <o W. without deviation;

and alleging a breach of such duty,

by their causing the ship to deviate

from the course of that voyage ; after

which she was lost with the goods
;

and the plaintiff, by reason of such

deviation, lo»t his goods and the

benefit of his policy, &:c. ; cannot be

sustained, for want of alleging that

the
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the ^roods were delivered to or receiv-

ed by the defendants for the purpose

of carriage, or that they had notice of
the shipment; from whence a promise

or duty, founded upon an agreement
to carry the goods, might be infer-

red : and also for want of an allega-

tion, that the defendants undertook

to cari-y the goods directly to W. from
L. ; for though the ship's ultimate

destination might be fV., yet she

might have been first destined to

other places on a coasting voyage.

Max V. Roberts, H 50G.3. 89
3. To trespass and false imprisonment,

a plea of alien enemy not allowed to

be pleaded, together with a special

justification inconsistent therewith,

' and the general issue. Truckenbrodt

V. Payne, H. 50 G. 3. 206
4. Pleading of a seisin in fee simple, as

it is to be understood in the annuity

act, vide ANNUITY, 1.

5. The plea of an attorney to an action

sued against him by bill, stating his

privilege not to be compelled to an-

swer any bill to be exhibited against

him in th» custody of the marshal, &c.

and concluding that the Court would

not \.v\it further cognizance of the ac-

tion aforesaid against him, (instead of

praying judgment of the bill, and
that it might be quashed,) will not

be taken as a plea to the jurisdic-

tion, but only as objecting to the

Court's taking cognizance of the

action against one of its altornies

in that form ; and therefore the

Court will adjudge the bill to be

quashed. Chatlund v. Thornky, T.

50 G. 3. , 544
6. To an action on a replevin bond,

conditioned for the defendant to pro-

secute his suit l)elow with effect, and

alleging a breach in his not prose-

cuting it according to the tenor and

eftect of the condition, but therein

failing and making default, it is a

good defence to plead that the de-

fendant did appear at the next county

court, and ther« prosecute his suit
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which he had there commenced
against the now plaintiff, and which

suit was still depending and undeter-

mined : and such plea is not avoided

by replying that the defendant did

not prosecute his suit as in the plea

mentioned, but wholly abandoned the

same, and that the said suit is not still

depending;, without shewjng how it

was determined and ceased to de-

pend. Brackenbury v. Pell, T. 50

G.3.
.

585

PLENE ADMINISTRAVIT.

On plea of plene administravit, proof

of an admission by the executor, that

the debt was just and should be paid

as soon as he could, is not evidence

to charge him with assets. Hindsley

v. Russell, E. 50 G. 3. 232

POOR'S RATE,

.See Rate.

1. Commissioners under the Beverley

and Barinston drainage act, who
purchased land and erected buildings

in the parish of Sidcoates for the out-

let of the drainage, but who received

no benefit from such property in

Sulcoates, but the whole benefit was

derived to the owners of lands in

other parishes, drained by means of

such outlet, are not rateable in Suh
coates for such benefit. The King

V. The Clmrchwardcns, SfC. of Sul-

coates, H. 50G.3. 40
2. The tolls of a lighthouse situated in

the township of Tynemouth, which

tolls were collected out of the town-

ship in the several ports at which the^

vessels passing by the coast after-

wards arrived, are not rateable, qua

tolls in the township. The King v.

The Inhabitants of Tynemouth, H.
50 G. 3. 46

3. And the residence in such lighthouse

by one as servant of the owner, at

an annual salary, to take care of the

light, is the occupation of the mas-

ter.
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ter, who alone can be rated in respect

of such occupation of the toll-house.

The King v. The Inhabitants of
Tynemouth, H. 50 G. 3. 46

4. An act of parliament having em-
powered the Duke of Bridi^ewatcr

to erect a lock upon the Rochdale

canal, and to receive at such lock

certain rates or tolls upon goods in

vessels navigated from that canal into

his own, as a compensation for the

profits arising to him from certain

wharfs at Manc/iester, which were sa-

crificed for the public benefit in that

navigation : h§ld, that a poors' rate on
his trustees, occupiers of the " Roch-

dale canal lock, tunnel, dues, or rates,"

(which dues or rates are only other

names for the lock rated therewith,)

is good, though the trustees were
found not to be inhabitants of the

township for which the rate was

made. The King v. SirA. Macdonald
and Others, E. 50 G. 3. 324

5. Though the sessions find that certain

persons in the township were pos-

sessed of visible stocks in trade there,

and were personally liable to be

rated in respect thereof, if by law such

property were liable to be rated : yet

if they also state that they were not

satisfied, from the evidence offered

before them, that there was any sur-

plus profit on such stocks, by which

they could amend a rate which omit-

ted them ; that concludes the ques-

tion, ib.

6. The lessee and occi;pierof an ancient

and exclusive ferry not being an m-
habitant resiant within the township

in which one of the termini of the

ferry is situated, is not liable to be

rated there for any share of the tolls

of such ferry: for supposing a ferry

to be real ])roperty, it is not such

real property as is mentioned in the

Stat. 43 Eiiz. c. 2. the occupancy of

which subjects the party to be rated

to the relief of the poor of the place.

And all the cases where parties have

been held rateable in respect of the

occupancy or receipt of toils (apart

from the question of inhabitancy)

have been where they at the same
time occupied real visible property

connected with such tolls in the place

where they were rated. The King v.

Nicholson, E. 50 G. 3, 330
7. The owner of a ferry residing in a

different parish, but taking the pro-

fits of the ferry on the spot by his

servants and agents, is not rateable

for such tolls in the parish where

they were so collected, and where
one of the termini of the ferry was
situated, and on which shore the

ferry boats were secured by means
of a post in the ground ; the soil it-

self at the landing-places being the

king's common highway; and the

owner of the ferry having no proper-

ty in, or exclusive possession of it.

Williams, Executrix of Williains, v.

Jones, E. 50 G. .3. 346
8. Landlords not resident within the

parish, having leased lead mines and

other minerals, with liberty to the

tenants to dig, &c. ; reserving a cer-

tain annual rent, and also certain

proportions of the ore which should

be raised, are not at any rate assess-

able to the relief of the poor for such

certain rent, no ore being raised

;

whatever the question might be as

to the proportion of ore reserved

when in fact any should be found.

The King v. The Bishop of Roches-

ter and Others, E. 50 G. 3. 353
9. The lessee of the tolls of a public

bridge is not rateable as such, what-

ever rent he may pay ; it not ap-

pearing that he was the occupier of

any local visible property within the

parish, nor that he was an inhabitant

resiant there, deriving profit there

from such tolls beyond tlie rent paid

by him for the same, which was ap-

plicable to the public purposes of

the bridge. The King v. Ei/re, E.

50G.3. 416

10. Where the appellant disputed be-

fore the sessions tlie quantum of the

rate.
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rate, as well as the rateability of the

property for which he was assessed,

which was tithe rents and composi-

tions under an inclosure act; it is

not enough for the parish officers to

shew that he was in the receipt of

such rents (assuming the property to

be rateable), of the probable amount

of which, as rated, they gave no evi-

dence. The King v. Tophavi, T.

50 G. 3. 546

11. A rate to reimburse churchwardens

such sums as they had expended, or

might thereafter expend, on the pa-

rish church, would be bad on the

face of it, as in part retrospective

;

and therefore the Court would not

grant a mandamus to the chapelwar-

dens of a township within the pa-

rish to make such a rate for raising

their accustomed proportion of the

whole : and their refusal to make
such a rate, when demanded, apply-

ino; as well to the form as to the sub-

stance of the demand, the Court

would not grant the mandamus to

raise the money in the common
form of such a r^ie prospectively, out

of which the churchwardens might

repay themselves. TJie King v. The

Chapelwardens of Haworth in Brad-

ford, Sfc. T. 50G.3. 556

POOR-REMOVAL, ORDER OF-

The parish, in whose favour an order

of removal is made, may by consent

abandon it, without waiting to ap-

peal to the sessions and having it

quashed there. And after such order

cancelled by the removing magis-

trates, with the consent of both pa-

rishes before the time of appeal,

another order made by them, re-

moving the pauper to a different

parish was held good. The King
V. The Inhabitants of Diddlebury,

E. 50 G. 3. 359

Vol. XII.
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POWER.
1

.

Under a powei- to lease for 2 1 years,

reserving the best rent, so as the lease

should not contain any clause where-

by authority should be given to the

lessee to commit waste, or whereby

he should be exempted fVom punish-

ment for committing waste ; and so

as such lease should contain such

other conditions, covenants, and re-

strictions, as were generally inserted

according to the usage of the coun-

ties where the premises were : held

that a lease was good, though the

lessor thereby took the repairs of the

mansion-house (excepting the glass

windows) on himself, and covenanted

if he did not repair it within three

months after notice, the tenant might,

and deduct the charges out of the

rent reserved to the lessor; and

though the lessor convenanted in con-

sideration of a large sum to be laid

out by the lessee in repair of the

premises in the first instance, to re-

new during his (the lessor's) life, at

the request of the lessee, his execu-

tors, &c. on the same terms: be-

cause the covenant only bound the

lessor himself, and if the best rent

were not reserved upon such renewal,

the lease would be void against the

remainder-man. Doe d. Sir R.

Bromley, Bart., v. Bettison, E. 50

G.3. 305
2. The sufficiency of the rent must be

governed by the consideration on

whom the onus of repair is thrown.

ib.

5. Power to trustees to lease. See

Devise, 4.

PRACTICE,
See Attorney's Bill.

1

.

As to the time of preferring a claim,

of conusance. Vide CONUSANCE,
1. art. 3.

2. Upon an appeal to the sessions

against an order of filiation, the res-

pondents are to begin, by supporting

P p their
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their order, ns in all oilier cases.

The King v. Knill, H. 50 G. 3. 50

3. It is llie practice of the court at

C/tester to grant a special jury, on

application, in a cause which is sent

to trial there by mittimus out of

B. R, : and it seems that the objec-

tion, if any, is cured by the party's

appearance. Mussey v. JoJinson,

H. 50 G. 3. 69

4. Serving notice of declaration filed,

together with the writ, at the same

time, is irregular. Steward v. Lund,

H. 50 G. 3. 116

5. The affidavits made in answer to a

rule nisi for an attachment must be

entitled on the civil side of the court

in the cause out of wiiich the motion

arises : but after the rule for the at-

tachment is granted, the affidavits in

any matter concerning such attach-

ment are entitled on the crown side.

Whitelwad v. Firth, H. 50 G, 3.

165

6. To trespass and false imprisonment,

a plea of alien enemy was not al-

lowed to be pleaded, together with

a special justification inconsistent

therewith, and the general issue.

Truckenbrodt v. Payne, H. 50

G. 3. 206

7. The Court will not try an action

upon a wager on an abstract question

of law or judicial practice, not aris-

ing out of circumstances really ex-

isting, in which the i)arties have a

legal interest. Henkin v Guerss,

E. 50 G. 3. 247

8. The Stat. 48 G. 3. c. 149. sched. 2.

requiring an office copy of the de-

claration to be written in the usual

and accustomed manner, on which

the duty of 4d. per sheet is imposed
;

and it not having been the practice

to write such copies on both sides of

the stamped sheet of paper: held

that an office copy so written and

delivered to a prisoner was irregular,

and entitled him to be discharged

RATE.

out of custody. Ckampneys v . Ham-
lin, E. 50 G. 3. 294

9. Upon a motion to refer it to the

Master to compute principal, inte-

rest, and costs upon a bill of ex-

change, drawn in Scotland upon and

acceptetl by the defendant in Eng-

land, the court will not direct the

Master to allow re-exchange. Na-

pier V. SImeider, E. 50 G. 3. 420
10. Where the defendant was residing

in London before and at the com-

mencement of the action, eight days

notice of executing a writ of inquiry

is sufficient, though the defendant

had in the intermediate time perma-

nently removed above 40 miles from

London, (to Tortola,) if he did not

give tlie plaintiff previous notice of

such removal. Rochfort v. Robert-

son, E. 50 G. 3. 427

PREROGATIVE,

See Bridges, i. Escheat, In-

quest OF.

PRINCIPAL AND AGENT.
See Assumpsit, 4.

PRISONER,
See Practice, 8.

PRIZE,
See Assumpsit, 4.

PROHIBITION,
See Modus.

RATE,
See Canal, l. County Rate.
Highway Rate, Poor's Rate.

Upon an appeal to the sessions against

a rate made under a private act of

parliament, the respondent appear-

ing to answer the appeal, and ad-

mitting when called upon by the ses-

sions that he had made the rate by
virtue of a certain act of parliament,

a printed copy of which, in the

» common
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common form, was produced in

court by the appellants ; and the

sessions having thereupon entered

into the merits of the appeal and de-

cided upon them, notwithstanding an

objection made by the respondent,

that the appeHanls had not given le-

gal evidence of the jurisdiction of

the sessions to receive the appeal, for

want of proof of the printed copy

having been examined with the rolls

of parliament ; this Court refused to

quash their order, which was re-

moved by certiorari. Rex v. S/iaw,

T. 50 G. 3, 479

RECEIVER.

It seems that a receiver appointed by

the Court of Chancery, with a gene-

ral authority to let the lands to te-

nants from year to year, has also

authority to determine such tenan-

cies by a regular notice to quit.

Doe d. Marsack and Others v. Jtead,

H. 50 G. 3. 57

RECORDER,
See Officer, 2.

REMOVAL, ORDER OF,

See Poor Removal.

RENEWAL OF LEASE,

&e Power, 1.

REPAIR,
See Power, 1, 2.

REPLEVIN BOND.
To an action on a replevin bond, con-

ditioned for the defendant to prose-

cute his suit below ivilh eject, and

alleging a breach in his not prose-

cuting it according to the tenor and

effect of the condition, but therein

failing and makinj^ default, it is a

SALE. 717

good defence to plead that the «le-

fendant did appear at the next

county court, and there prosei;ute

his suit which he had there com-
menced against ihe now plaintiff,

and which suit was still depending

and undetermined : and such plea is

not avoided by replying that the de-

fendant did not prosecute his suit as

in the plea mentioned, but wholly

abandoned the same, and that the said

suit is not still depending ; without

shewing how it was determined and
ceased to depend. Jiravkenbury v

Pell, T. 50 G. 3. 585

REVENUE OFFICER KILLED,
See Smuggling.

RIVER WATER,
See Compensation.

SALE.

A. having 40 tons of oil secured in the

same cistern, sold 10 tons to B. and

received the price, and B. sold the

same to C. and took his acceptance

for the price at four months, and

gave him a written order for delivery

on A., who wrote and signed his ac-

ceptance upon the said order, but

no actual delivery was made of the

10 tons, which continued mixed with

the rest in A's. cistern ; yet held that

this was a complete sale and delivery

in law of the 10 tons by B. to C.
;

nothing remaining to be done on the

part of the seller, though as between

him and A. it remained to be mea-
sured off: and therefore that B,

the seller, could not, upon the bank-

ruptcy of C, the buyer, before his

acceptance became due, counter-

mand the measuring off and delivery

in fact of the 10 tons to the buyer :

nor were the goods in transitu, so as

to enable the hcUer to stop ihein,

P p 2 H'hitchouse
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Whitehouse and Others, Assignees of

Townsend a Bankrupt, v. Frost and

Others, T. 50 G. 3. 614

SEISIN IN FEE,

See Annuity, l.

OR Ju

SESSIONS,

See Appeal Canal, l.

RISDICTION, 1.

Upon an appeal to the sessions against

an order of filiation, the respondents

are to begin, by supporting their or-

der, as in all other cases. The King

V. Knil/, H. 50 G. 3. 50

SET OFF,

See Broker.

S'EITL'EME^T—By Apprenticeship.

An indenture binding out a poor ap-

prentice, executed by W. S. church-

warden, and J. G. overseer of the

poor of a hamlet maintaining its own
poor separately from the parish at

large, not being impeached by evi-

dence negativing its execution by a

majority of the churchwardens and
overseers of the hamlet, shall be
deemed good, by intending that there

were two overseers for the hamlet
as required by stat. 13 & 14 Car. 2.

c. 12. s. 21., and only one church-

warden, by custom, in the same place;

and therefore the apprentice serving

40 days under it gains a settlement.

The Kivg v. The Inhabitants of
Hinckley, E. 50 G. 3. 361

SETTLEMENT—% hiring and
Service.

1. Where the master died three weeks

after hiring the pauper for a year,

the latter, abiding in the service with

the widow and sons to the end of the

year, gains a settlement in the parish

SETTLEMENT.
where she served. And it is no less

an abiding in the service for a year

because one of the sons, on the

frivolous pretence that the servant

threw more sand on the floor than

he deemed necessary, turned her out

of doors 3 weeks before the end of

the year, she being willing and offer-

ing to stay to the end of the year,

but carrying away her cloaths the

next day, and taking what the son

insisted was her full wages for the

year according to the agreement,

though she demanded a larger sum
as her full wages- The King v. The

Inhabitants of Hardhani-with- New-

ton, II 50 G. 3. 51

2. A hiring at so much a week, for as

long time as the master and servant

could agree, is only a weekly hiring,

under which no settlement can be

gained. The King v. The Inhabi-

tants ofMitcham, E. 50 G. 3. 351

A servant, 1 1 weeks before the end

of his year, on a quarrel with his

master, applied for his discharge

;

which his inaster refused, unless the

servant could get another man to

stand in his stead ; the servant ac-

cordingly procured another, to whom
he gave money for the purpose out

of his own pocket, in addition to the

wages which the new man was to

receive from the master, and the ser-

vant then left the service, and hired

himself as a day labourer for the re-

mainder of the year : held that this

was proper evidence from whence

the sessions might draw the conclu-

sion of a dissolution of the contract;

though it was encountered by the

evidence of the servant, that his

master said to him at the time, that

if the other man did otherwise than

well, he could send for the servant

and make him serve out his time ; to

which the latter assented : which ac-

count was, in the judgment of the

sessions.
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sessions, impeached by the master's

having no recollection of having so

said, and saying that he had not any

intention to, have the servant back,

they having parted on bad terms

;

vt'hich latter expression the Court re-

ceived, not as evidence per se of the

master's intention, but only as a rea-

son assigned by him, why he was not

likely to have said what the servant

stated. The King v. The Inhabitants

ofMildenhall, T. 50 G. 3. 482

4. The sessions stated the fact that the

- pauper was hired on Michaelmas day

10th of Oct. 1797, for a year ending

on Michaelmas day, 10th Oct. 1798;

that he continued to serve till the

8th of October, when he married, and

his master consented to his leaving his

service, and paid him his wages; and

on the 9th the pauper hired himself

to and went into the service of ano-

ther master: held by one Judge that

these facts would have warranted the

sessions in drawing a conclusion of

fact, that the master dispensed with

the service for the remaining day of

the year ; but the sessions having im-

pliedly drawn a different conclusion

by quashing the order of removal,

all the Court held that the case, as

stated, shewed a dissolution of the

contract before the end of the year,

and consequently that no settlement

could be gained by such hiring and

service. The King v. The Inhabitants

of Maidstone, T. 50 G. 3. 550

SHIP.

The Stat. 26 G, 3. c. 60. *. 17. avoid-

ing a bill of sale of a registered ship,

which does not truly and accurately

recite the certificate of registry

;

where parties by mistake mis-recited

in a bill of sale the certificate of re-

gistry, by stating Guernsey as the

port where the certificate was grant-

ed instead of Weymouth ; which mis-

take was rectified when discovered by

STAMP. 719

consent of all parlies, and the deed

delivered de novo : held that no new
stamp was necessary upon such re-

execution ; the deed taking no effect

from its first delivery, and the effect

arising not from intention but from

mistake, and the alteration merely

making tjie contract what it was ori-

ginally intended to have been. Cole

and Others, Assignees of Doyle, a

Bankrupt, v. Parkin, T. 50 G. 3.

471

SMUGGLING.
An action of debt for 100/. lies upon

the Stat. 19. G. 2. c. 34. s. 6. against

the inhabitants of a lath in Kent by
the executor' of a revenue officer,

who being in a boat between high

and low water mark in pursuit of a

smuggling boat in which were of-

fenders against the act, received a

mortal wound by a shot fired by a

person on the shore within the lath

:

though the officer afterwards died

on the high sea beyond the low wa-

ter mark, and consequently out of the

lath ; and the act gives the remedy

against the inhabitants of the lath,

&c. where the fact shall be com-

mitted, i. e. where the officer endea-

vouring to apprehend offenders shall

be killed. Grosvenor, Executor of
Ellis, V. The Inhabitants of the Lath

of St. Augustine, in the County of
Kent, E. 50 G. 3. 244

2u. The application of the stat.

8 G. 2. c. 16. as to the mode of le-

vying the money recovered, which

by the act ia directed to be by two

justices of the peace of the county,

riding, or division, where the fact

happened within the jurisdiction of

the Cinque Ports, which has an ex-

clusive commission of the peace, ib.

STAMP.

1 . Nothing being referred to appraisers

except the mere value of goods and

of
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of the repairs of a farm, an appraise-

ment stamp upon the written valua-

tion is sufficient under the statute

46 G. 3. c. 43. and an award stamp

is not necessary. Leeds v. Burrows,

H. 50 G. 3. 1

2. The same paper containing two dif-

ferent contracts for the purchase of

different lots by different persons at

an auction, one stamp affixed on that

part of the paper which contained

the contract of sale with the defend-

ant, and to which the stamp officer's

receipt for one penalty referred, is

sufficient to legalize the evidence of

such contract. Powell v. Edmunds,

H. 50 G. 3. 6

3. The Stat. 48 G. 3.c. U9.sclied. 2.

requiring an office copy of the de-

claration to be written in the usual

and accustomed manner, on which

the duty of 4c?. per sheet is imposed

;

and it not having been the practice

to write such copies on Ooih sides of

the stamped sheet of paper ; held that

an office copy *o written and deli-

vered to a prisoner was irregular,

and entitled him to be discharged

out of custody. Champneys v. Hain-

lin, E. 50 G. 3. 294

4. The Stat. 26 G. 3. c. 60. *. 17.

avoiding a bill of sale of a registered

ship, which does not truly and accu-

rately recite the certificate of regis-

try ; where parties by mistake mis-

recited in a bill of sale the certificate

of registry, by stating Guernsey as the

port where the certificate was granted

instead of Weymouth ; which mistake

was rectified when discovered by
consent of all parties, and the deed

delivered de novo : held that no new
stamp was necessary upon such re-

execution ; the deed taking no effect

from its first delivery, and the defect

arising not from intention but from

mistake, and the alteration merely

making the contract what it was ori-

ginally intended to have been. Cole

STATUTES.
and Others, Assignees of Doyle, a

Bankrupt, \. Parkin, T. 50 G. 3.

471

STATUTES.
Upon an appeal against a rale made

under a private act of parliament,

the respondent appearing to answer

the appeal, and admitting, when
called upon by the sessions, that he

had made the rate by virtue of a

certain act of parliament, a printed

copy of which, in the common form

was produced in court by the appel-

lants ; and the sessions having there-

upon entered into the merits of the

. appeal, and decided upon them, not-

withstanding an objection made by
the respondent, that the appellants

had not given legal evidence of the

jurisdiction of the sessions to receire

the appeal, for want of proof of the

printed copy having been examined

with the rolls of parliament; this

court refused to qqash their order,

which was removed by certiorari.

The King v. Shaw, T. 50 G. 3. 479

Hen. VI.

8. c. 16. Escheat. Inquisition 96
18. c. 6. Escheat. Inquisition ib.

Hen. VIII.

22. c. 5. Bridges
23. c. 15. Costs

192

668

Edward VI.

2 & 3. c. 8. Inquisition or Office 96
c. 13. Tithes 83. 239

Elizabeth.

13. c, 29. Cambridge \Jn\\er&\\'^ 12

43. <:, 3. Poor's rate 324. 330. 353

Charles II.

1 3 & 1 4. c. 1 2. A'. 2 1 . Overseers

of poor 361

29. c» 3. s. 5. Stat, of frauds.

Witness to will 250
Interciit ip land 513

Anne.
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Anne.

3.C. 12. Liverpool 439

George II.

2. c. 23. s. 23. Attorney's bill 372
8. c. 16. Hue and cry 244

12. c. 29. County rate 117
14. c. U.S. 4. Trial 428
19. c. 34. Smuggling 244
20. c. 19. Apprentice 248

Conviction. Collier 572
25. c. 6. Executor 252

TITHES. 721

2.

6.

13.

17.

26.

33.

38.

39.

39.

41.

43.

45.

46.

48.

49.

George III.

c. 86. Liverpool 439
c. 25. Conviction. Collier 572
c. 78. s. 47. Highway act 366
c. 26. Annuity act 263
c. 60. *. 17. Ship register 471
c. 54. Friendly society act 280
c. 63. Beverley and Burmston

drainage act 41

c. 86. Custom-house offices 273
c. 69. West India dock act 5 1

8

& 40. c. 47. London dock act 527
c. 99. Pawnbroker's act 673

c. 23. *. 6. Poor's rate 328
c. 132. Wareliousiug act 527
c. 140. Bristol 429
c. 141. Justices of peace 67
c. 153. 5. 15 and 16. Navigation

296
c. 54. Navigation ib.

c. 43. Stamps 1. 6

c. 11. Bristol 429

c. 149. sc/iet?. 2. Law stamps 294
c. 121.5. 8. Bankrupt 660. 664

SUPERCARGO.

Where a supercargo and agent on

board the vessel has the like autho-

rity in the absence of his principal,

even before the vessel sails from this

country, to alter the destination, vide

Chart ERPARTY, 2. Davidson v.

Gwynne, E. 50 0.3. 381

SURRENDER, CONDITIONAL OF
TERM,

See Landlord and Tenant, l.

TENANTS IN COMMON,
See Ejectment, 2. 4. Joint Te-
nants and Tenants jn com-
mon.

TENANT IN TAIL AFTER
POSSIBILITY, &c.

By settlement before marriage, the
husband's estate was conveyed to

trustees to the use of the husband
for life, sans waste; remainder to

trustees, &c. ; remainder to the use

of the wife for life, for her jointure,

and in bar of dower ; remainder to

the first and other sons of the mar-
riage in tail male; remainder to the

first and other daughters in tail male;
remainder to the heirs of the body of
ilie husband and wife ; remainder to

the right heirs of the husband : the

wife survived the husband, and had
no issue

; and after possibility of is-

sue by the husband extinct; held

that she was tenant in tail after pos-

sibility, &c. ; that she was unim-
peachable of waste, and was entitled

to the property of the timber when
cut by her. Williams v. Williams,

E. 50 G. 3. 209

TENURE.

See Escheat, inquest of.

TIMBER.

See Tenant in Tail after Pos-
sibility, &c.

TITHES.

1. Where a composition for tithes had

been long paid by llie farmer, and

two years before ihe action of debt

brought
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brought on the stat. 2 k 3 Ed. 6.

,
c. 13. for not setting out the tithes,

the vicar, in a conversation with the

farmer, demanded his tithes vicarial

on which the other tendered him 405.,

(the annual composition,) which the

vicar refused to take, but assigned

no reason for bis refusal ; this was

held to be no evidence of a notice

to determine the composition, which

notice ought to be unequivocal : and

held also that the farmer, not hav-

ing denied the vicar's right to tithes

in kind before the action brought,

"was not precluded from taking

the objection to the action at the

trial, for warft of a proper notice

to determine the composition, ana-

logous to a notice to quit land, by

putting the vicar to the strict proof

of his right to tithe in kind. Fell v.

Wilson, H. BOG. '6. 83

2. A notice on the 8th to determine

a composition for tithes from year to

year, commencing on the 29th of

I. September, is not a sufficient notice.

Hewitt and Others v'. Ada7ns Doni.

Proc. 1782, cited ib. 84

3. Though by the general rule a far-

mer may not at his pleasure tithe and

carry pai't of a field of corn which

has been cut, before the whole be

_ tithed, and then proceed to another

field, &C. so as to oblige the parson

to come again to the same field at

another time to take his tithe;

which general rule, however, being

levelled against fraud, vexation, and

caprice, must, where these have no

application, be understood with all

necessary exceptions of partial ripe-

ness and weather, the neglect of

which would be prejudicial to the

crop : yet there is no rule of law

which obliges a farmer (all fraud

and vexation apart) to tithe the

whole of that part of a field which

lies in one parish, before he proceeds

to tithe any part of the same field

lying in another parish. And there-

TRADING WITH ENEMY.
fore, where a farmer cut the whole
of a field of barley lying in the two
parishes of A. and B., and after

rolling («, e. cocking) and tithing

part in A., proceeded to roll and
tithe part in B., and the weather

being catching, he carried that part

which was tithed in A. the day be-

fore the rest of the field in A. was
rolled and tithed; and this without

previous notice of his intention to

carry such part ; held that this be-

ing done bond, fide was lawful,

Leathes, Clerk, v. Levinson, E.

50 G. 3. 239

TOLLS.

See PoOR's-RaTE.

TRADING COMPANY.

A bond given to trustees to secure the

faithful services of a clerk to the

Globe Insurance Company, who
were no corporation, may be put in

suit by the trustees for a breach of

faithful service by the clerk commit-

ted at any time during his continu-

ance in the service of the actually ex-

isting body of persons carrying on

the same business under the same

name, notwithstanding any interme-

diate change of the original holders

of the shares by death or transfer;

the intention of the parties to the in-

strument being apparent to contract

for such service to be performed to

the company as a fluctuating body

;

an4,the intervention of the trustees

removing all legal and technical dif-

ficulties to such a contract made
with, or suit instituted by, the com-

pany themselves as a natural body.

Metcalfe, Bart., and Others, v.

Bmin, E. 50 G. 3. 400

TRADING WITH ENEMY.

1. A licence to export goods to certain

places within the influence of the

enemy
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enemy interdicted to British com-
merce, granted to H. N. on behalf

of himself and other British mer-

chants, &c. is sufficient to legalize

an insurance on such adventure, if it

appear that H. N. was the agent

employed by the British merchants

really interested in it to get the li-

cence, though he had no property

in the goods himself. Ruvjiinson

and Others v. Janson, E.-60 G. 3.

223
2. An insurance having been made on

goods at and from a port in Russia

to London, by an agent residing here

for a Russian subject abroad ; which
insurance was in fact made after the

commencement of hostilities by
Rtissia against this country, but be-

fore the knowledge of it here, and
after the ship had sailed, and been

seized and confiscated ; held that the

policy was void in its inception ; but

that the agent of the assured was en-

titled to a return of the premium paid

under ignorance of the fact of such

hostilities. Ooin and Others v.

Bruce, E. 50 G. 3. 225
3. As the king cannot license the im-

portation of enemy's property, the

produce of a foreign country, into

this realm in neutral vessels, contrary

to the navigation laws, a licence in

fact granted for such purpose will

not legalize an insurance upon the

property so imported. And if a

policy be made upon the supposed

efficacy of such a licence, for the

purpose of covering the importation

of British, as well as enemy s pro-

perty in- that manner, (the former of

which is legalized by the stat. 43 G.

3. c. 153. ^. 15, 16. and 45 G. 3. c.

34.) the underwriters cannot at any

rate recover the premiums for more

than the amount of the British inte-

rest insured ; the assured not resisting

their claim to that extent. Shiffner

V. Gordon and Another, E, 50 G. 3.

296
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4. In another case, where a licence

was granted to cover a British ad-

venture out and home to and from,

the Spanish South American colo-

nies, upon condition that the licensee

should export a certain proportion

of British manufactures for the voy-

age out ; and it afterwards appeared

that the greatest part of the outfit was

made up of Spanish goods, and only

a very small quantity, merely nomi-

nal, of British manufactures; this

was deemed to be colorable and in

fraud of the licence, and therefore

did not protect an insurance thereon.

Gordon v. Vaughan, E. 49 G. 3.

B. R. cited ib. 302
5. When an assured, a British mer-

chant, in an action on a policy of

insurance on goods bound to an

enemy's port in Holland, sought to

protect the adventure under the

king's licence to trade Ivith the ene-

my, it was not sufficient to give in

evidence at the trial, and to prove

his possession in fact before the voy-

age commenced of, a general licence

dated three months before, licensing

six netural vessels under certain neu-

tral flags to pass unmolested to or

from any port of Holland, /row or to

any port of this kingdom, with cer-

tain goods (including the goods in-

sured) : which licence was directed

io R. S. and other British merchants ;

with a condition annexed, that they

should cause the licence to be deli-

vered up to them or their agents when
the ship should enter any port of this

kingdom ; without also giving pro-

bable evidence to account for his

possession of the licence, and to shew
that his use of it was lawful ; as by
shewing from whom and when he re-

ceived it, and thereby connecting his

own particular adventure with such

general licence. Barlow v; M'ln-
tosh, E. 50 G. 3. 3 ' I

Qq TRES-



72> TRUST.

TRESPASS,

See Conviction, 2.

1. The Stat. 43 G. 3. c. 141. does in

no instance extend to protect justices

of peace in the execution of their

office against actions for acts of tres-

pass or imprisonment, unless done

on account of some conviction made
by them of the plaintiffs in such ac-

tions by virtue of any statute, &c.

Massey v. Johnson, H.' 50 G. 3. 67

2. The magistrate is liable to answer

in an action for such part of an im-

prisonment suffered under his war-

rant as was within six calendar months

before the action commenced against

him. ib»

3. After an acquittal of the defendant

upon an indictment for a felonious

assault upon the plaintiffby slabbing

him, the plaintiffmay maintain tres-

pass to recover damages for the civil

injury, if he be not shewn to have

colluded in procuring such acquittal.

Crosbi/ v. Leng, E. 50 G. 3. 409

TRIAL.

1. The Court will not try an action

upon a wager on an abstract question

of law or judicial practice, not aris-

ing out of circumstances really ex-

isting, in which the parties have a

legal interest. Henkin v. Guerss,

E. 50 G. 3. 247

2. Notice of, see PRACTICE, 10.

TRUST.

Under a devise to trustees, their heirs,

&c. of freehold and leasehold estate,

on trust to permit and suffer tlie testa-

tor s wife to receive and take the rents

and profits until his son should attain

21, and then to the use of his son in

fee : and a devise of other lands to

the trustees, upon trust to receive the

rents and profits till his son attained

2 1 ; and in the mean time to apply

the profits in discharging the interest

ofa bond of 3000/. ; and on the son's

attaining 21, upon trust by sale, lease,

or mortgage of the last-mentioned

premises, to raise the 3000/. and

discharge the bond ; and subject

thereto, to the use of his son in fee,

on his attaining 2 1 : and a third de-

vise of other lands, and the residue

of his real and personal estate, to

the use of the same trustees, in trust

by sale, lease, or mortgage of the

same, to raise 3000/. and pay it to

.his daughter Elizabeth: and after

payment thereof, absolutely to sell

and dispose of so much of the resi-

due of his said lands, &c. as they

should think proper, to raise money

to pay his debts, legacies, and fu-

neral expences ; and then upon trust

to pay the interest and produce of

his real and personal estate to his

then wife, for the maintenance of

herself and two children, till the lat-

ter should attain 2 1, if she continued

his widow ; but if not, dien for the

benefit of the two children till 21 :

and then to transfer to those chil-

dren such residue, with furtJier trusts

if either or both of them died under

21 : with a

Proviso, " that it should be law-

" ful for the trustees, and the sur-

" vivor, at any time or times till^

" all the said lands, &c. devised to

" them should actually become vest'

" ed in any other person or persons,

" by virtue of the ivill, or zmtil the

" same or any part thereof should

" he absolutely sold as aforesaid, to

" lease the same or any part thereof/'

for any term of years not exceeding

14, at the best rent:

—

Held that the devise in the first

clause to the trustees, upon trust to

permit and suffer the testator's wife to



VOYAGE.
receive and take the rents and pro-

fits of the lands there described un-

til his son attained 21, vested the

legal estate of those lands in her,

and was not affected by the subse-

quent leasing power given to the

trustees; which was confined to

premises originally vested in them

as trustees, or over which, when

afterwards becoming vested in others,

the trustees retained a power of sale,

&c. Right d. Harriet Phillips, and

Others V. Smith, T. 50 G. 3. 455

TRl5^TEES FOR UNINCOR-
PORATED COMPANY,

See BO]ND.

UNIVERSITY,

See Conusance.

USAGE,

See Office, 2.

VERDICT, JOINT on SEVERAL,

See Action on the Case, 1.

VOYAGE.

Under the Liverpool Dock acts of

8. Ann. and 2 Geo. 3., tonnage duties

are payable to the dock company on

all vessels sailing with cargoes out-

wards or inwards ; which rate varies

according to the several descriptions

of voyages in the acts, one of which

,is to and from America generally :

so as no ship shall be liable to pay

more than once for the same voyage

out and home: held that a voyage

out from Liverpool with a cargo to

Halifax in North America, where the

ship delivered it, and took in another

WEST INDIA DOCKS. 725

cargo there for Demarara in South

America, and after delivering that,

returned to Liverpool with a cargo,

from De7narara, was all tlie same

voyage out and home within the

meaning of the act, and chargeable

only with one tonnage rate for the

use of the docks. Gildart v. Glad-

stone in error, T. 50 G. 3. 439

WAGER.
The Court will not try an action upon

a wager on an abstract question of

law or judicial practice, not arising

out of circumstances really existing,

in which the parties have a legal

interest. Henkin v. Guerss, E. 50
G. 3. 247

WAREHOUSING ACT,

Sec Monopoly.

WARRANTY, JOINT or SEVERAL,

See Action on the Case.

WASTE,

See Tenant in Tail after Possi-

bility of Issue extinct.

WEST INDIA DOCKS.

The owner of a homeward bound ship

entering the IVest India Docks in so

leaky a condition as to require im-

ine<liate unloading and assistance,

wiLiiout waiting her turn to be

q'jayed and unloaded in rotation in

the import dock, in the manner re-

quired by the stat. 39 G. 3. c. 69. is

bound to bear the extra expences of

labourers for pumpmg the ship after

the crew were discharged, and for

delivering the cargo into lighters in

the
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the outward dock or basin ; also for

coopering previous to such delivery

into lighters, apd for the hire of

such lighters ; the company having

afterwards unladen the cargo out of

such lighters upon the quays in the

import dock, and performed the

requisite cooperage, &c. upon such

unlading, in the same manner as

they would have done if the cargo

had been delivered out of the ship

itself in proper lime and place.

Blackett and Another v. Smith,

Treasurer of the West India Dock

Company, T. 50 G. 3. 518

WITNESS/

WINES,
See Monopoly.

WITNESS.

The wife of an executor taking no
beneficial interest under the will is

a competent attesting witness to

prove the execution of it, within the

description of a credible witness in

the statute of frauds, 29 Car. 2. c.

3. s, 5. Bettison and Another v.

Sir R. H. Bromlej/, Bart., E. 50
G. 3. 250

END OF THE TWELFTH VOLUME.

G. WOODFALI., PRINTER, ANGEL-COURT, SKINNEK-STBEET, LONSOIT.
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