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FOREWORD

There is probably no other department of inter-

national law in which the uncertainty of principles

is as marked or the differences of opinion amongst

commentators as great, as in the questions relating

to the doctrine of intervention. The unsatisfactory

condition of international law as regards this sub-

ject is a matter of more than theoretical impor-

tance—a !fact which has been clearly illustrated

in our recent foreign policy with reference to

Mexico.

Mr. Hodges has done a real service in under-

taking a careful historical analysis of the question,

and in combining therewith a critical discussion

of the legal principles involved. It is through such

monographic studies that real advance is made in

the development of a clearly defined, consistent

body of principles for the guidance of nations in

their international relations.

It is to be hoped that studies similar to that

of the author of this monograph will be undertaken

in other departments of international law.

L. S. Rowe
Professor of Political Science

University of Pennsylvania

Philadelphia, Pa.

March n, 1915





PREFACE

A more than passing interest in the subject of the

doctrine of intervention revealed the lack of a com-

prehensive treatment of that subject. The present

book represents an effort to trace the development

of the doctrine, as well as to interpret it in ac-

cordance with the best modern practice. Should

the ideas here expressed stimulate further inquiry,

the study will have served a useful purpose.

As pointed out in the text, the scope of justifiable

interventions will undoubtedly be broadened with

the rapid development of modern science. On the

other hand, several causes for intervention, once

justifiable, are gradually losing weight, and will

cease to offer a recognized pretext as the forces

of democracy advance. The subject is in a constant

flux as regards certain of its provisions. It is to

be hoped that several of the present ranking justifi-

cations will become untenable in future international

relations.

One practice which cannot be urged too strongly

is for interventions, otherwise justifiable, to be

undertaken by several states acting in concert.

Concerted action will tend to foster an international
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public opinion, besides lessening, to a great extent,

the' ill-feeling and anxiety of the weaker states,

and the mutual jealousies and suspicions of the more

powerful ones. The first great practical stride

towards international peace will depend upon some

international agreement providing for a regulated

system of concerted interventions of some nature,

sanctioned by the majority of states and conducted,

for the greater part, according to previously adopted

rules.

The best acknowledgment of the authorities

consulted is to be found in the various footnotes.

I am particularly indebted to Dr. L. S. Rowe, of

the University of Pennsylvania, for his many
valuable suggestions, especially in connection with

the treatment of the Mexican intervention. I have

had, at all times, the encouragement and assistance

of my friend and colleague, F. W. Breimeier.

H. G. Hodges

University of Pennsylvania

March 15, 191
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CHAPTER I

GENERAL CONSIDERATIONS

Definition

In dealing with a subject connected with one of

the sciences it is essential that a good definition

provide, at the outset, not only a clear understanding

of its limitations, but also a common starting point

for its investigation.

Intervention is an interference by a state

or states in the external affairs of another
state without its consent, or in its internal

affairs with or without its consent.

Although the definition must of necessity precede

the argument for the sake of clearness, it is, as

Lawrence says in formulating his definition of in-

ternational law, "one of the last results to be

reached." It is not until the nature and extent of

any study are fully considered and clearly perceived

that its proper limitations can be assigned. It is

peculiarly true of this subject, that the definition is

in most cases colored by personal observations and

resulting conclusions. Two persons drawing their

results from the same general body of subject-mat-
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ter may differ considerably in their ideas as to the

proper scope of intervention. Their idea of its scope

appears both consciously and unconsciously in their

interpretation. 1

D. D. Field in his "International Code" gives the

first clue of his opinions on intervention in his

definition of sovereignty where he says, in part,

that a state enjoying this right "is independent of all

foreign interference," and further, that it should act

in all cases "without opposition from any foreign

power." Later, when he comes to consider interven-

tion, we fully realize the strength of his opinion as

well as his ideas of the causes and limitations of

the subject. In article No. 961 he states, "No nation

has a right to intervene between any other nations

engaged in a war. To intervene is to become a

party to the war." This merely represents one of

the extreme points of view and serves to emphasize

1 Lawrence, T. J., "Principles of International Law,"

p. 123 : "But sometimes it happens that another state, or group

of states, interfere with the proceedings of a state and en-

deavor to compel it to do something, which, if left to itself,

it would not do, or refrain from doing something, which, if

left to itself, it would do. Interference of this kind is called

intervention."

Hall, W. E., "International Law," p. 284: "Intervention

takes place when a state interferes in the relations of two

other istates, without the consent of both or either of them,

or when it interferes in the domestic affairs, irrespective of

the will of the latter, for the purpose of either maintaining

or altering the actual conditions of things within it."
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the fact that many definitions of intervention are,

after all, largely personal.

In his "Traite de Droit International," F. De
Martens gives a peculiarly concise and simple defini-

tion, as follows

:

"When two states are at variance with each other

and a third mixes itself in their affairs without

being invited, there is an intervention." 2

He calls special attention to the invitation by

further commenting that if on the other hand an i

invitation has been extended by the adversaries,

for the purpose of settling the difference, interven-

tion no longer exists; the new condition is what is

known as mediation. He fails to call attention to

the situation which often results when a state is

at variance with itself.

Experience proves that the internal as well as

the external affairs of a nation are subjected

to the interference of another nation or nations.

This distinction between the internal and ex-

ternal, although perfectly valid, is very often hard

to determine and in some cases does not exist.

Often the interference in the external affairs in-

volves a similar interference in the internal affairs,

2 De Martens, F., "Traite de Droit International," I, 304-

395 : "Quand deux Etats sont en disaccord, et qu'un troisieme

se mele de leurs affaires sans en etre prie, il y a intervention.

Si au contraire il a ete invite par les adversaires a trancher

leur differend, ce n'est plus intervention, mais une medication."
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as is almost always the case when the United States

intervenes in the domestic affairs of her wards to

change the external policy in existence at that

particular time. Our Monroe Doctrine, of which

we shall have occasion to speak later, often leads

us to participate, at least for a time, in the

foreign affairs of one of the countries to the

south of us. The successful completion of this

external intervention often demands some regula-

tions, on our part, of the internal affairs of that

country. We can make another almost analogous

distinction in point of merit by contending that in-

/ tervejition__conjisi^_ofjtwo kinds : first, that which

i
isTthe result of armed force, and secondly, that

\ which is the result of pressure, either political or

^otherwise. This illustration will serve the point.

We can divide the subject of intervention into

many different aspects when considering the field as

a whole. Unfortunately, it often happens that these

distinctions are as true as they are useful.

Diplomatic intervention, for instance, is hardly

worth considering as to its justification. This is a

procedure which all nations reserve to themselves

without restriction, each deciding for itself the justi-

fication of the cause presented for its consideration.

We have many examples illustrating the tenacity

with which nations adhere to this incontestable

right. The varied attempts of some of the less

progressive nations to limit intervention by provid-
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ing for the non-exercise of this right, as well as

their consequences, will be considered when we dis-

cuss the attempts to limit arbitration in its interna-

tional applications.

Intervention is in the first instance a hostile act,

because it constitutes an attack upon the indepen-

dence of the state subjected to it. It is also equivocal

in character, a fact which makes it one of the most

interesting phases of international law. In the first

place, it is regarded by the state intruded upon, if

not previously agreed to, as an act of war in that

its sovereignty is impaired. On the other hand it

is regarded by the intruding state not as a means for

redressing wrongs but as an act whose effect is act-

ually meant to prevent war. Thus it often causes

that which it aims to prevent. This equivocal char-

acter of the subject is very important and must be

taken into consideration in the decisions that follow. 3

Origin and Development

This particular principle of international law dates^

from the earliest times of which we have records of J

international relations. These first accounts are

probably the old Jewish records. During antiquity

3 Hershey, A. S., "Essentials of International Public Law,'
-

p. 148: "Nowhere else within the wide range of international

relations, does there exist such an apparent conflict between

political theory or fundamental principles on the one hand

and actual practice on the other."
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it was the rule rather than the exception. The
Bible gives us many instances of this practice, and,

in fact, the principle developed directly from the

jmU of might.

There may be distinctly traced in the earlier

development of intervention three primary causes.

The first and of course the most important

was the so-called right of self-preservation. This

theory was not only supported but demanded by

all governments and creeds. The question was
supported by its very nature. Often this right of

self-preservation was the justification for war to

both sides to the controversy. We have a very

good example of this rule working both ways from

the various accounts of Caesar's campaigns in Gaul.

On the one hand the German viewpoint saw clearly

that the stress of economic conditions at home de-

manded the occupation of some of the rich territory

to the south. Thus they justified their invasions.

On the other hand the Commentaries give us to

understand that the German hordes were pressing

in on the north, in direct violation of Roman terri-

torial sovereignty, and moreover, their virtual occu-

pation where they had obtained a foothold, together

with the general southern direction of their march

threatened the very heart and existence of the

Empire. Therefore the subjugation and extermina-

tion of these people were not only to be vigorously

pushed on Roman soil, but the violation of the
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territorial sovereignty of the Germans (providing

"barbarians" possessed such a thing) was fully justi-

fied on the grounds of self-preservation. Some of

the economists would have us believe that the condi-

tion claimed by the old German tribes exists in Japan

today. Pure pressure of numbers made the Japan-

ese occupation of Korea inevitable. They warn us

that even this acquisition cannot accommodate the

over-crowded population of the eastern Island Em-
pire, and it is this view of the future, judged from

the experience of the past, that makes the "Yellow

Peril" spasmodically feared on all the shores of the

Pacific.

It was self-preservation that compelled and justi-

fied England in seizing the Danish fleet at the time

Denmark decided to espouse the cause of Napoleon.4

The Danish fleet being at the time unprepared for

an attack from any quarter, was an easy prey for

the British, who excused their actions on the

grounds of the first principle of mankind, as well

as that of intervention, namely—self-preservation.

For the individual, self-preservation is the first law

of nature. The principle applies equally in the case

of a nation, which pleads as an individual before

that international tribunal of public opinion which

has given this enlarged individual certain rights and

privileges embraced in the recognized laws of

nations.

4
See C. A. Fyffe, "History of Modern Europe," I, 342-345.



8 DOCTRINE OF INTERVENTION

^ The-seeend cause of early development was that

of religious principles. The best examples of this

tendency took place during the eleventh and twelfth

centuries, when various portions of the European

population invaded the Turkish Empire seven dis-

tinct times in the effort to keep open the road,

that their countrymen might make pilgrimages

to the shrines of the Holy Lands. These various

interventions with their consequent slaughter and

temporary conquests were justified, on the part of

Europe, because of the religious principles involved.

The thicd_early justification for the extension of

intervention was based on the theory of .^barbarity,"

as it was called. Every nation considered itself

justified in invading, and, if possible, conquering and

ruling any outside race or nation which it might con-

sider as barbarous or unfit for self-government. The

trouble with this theory was that most nations con-

sidered all peoples except themselves barbarians.

This principle formed an added incentive and justi-

fication for the Crusades. The cruelties which their

countrymen had suffered at the hands of the bar-

barous Turks not only justified but demanded

revenge.

The "barbarity" theory has not, by any means,

been wholly dispensed with. Many of England's

numerous protectorates give silent and unconscious

testimony to the right of the superior to guide the

weaker brother. The end accomplished in some
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cases, whatever the justification, has not been un-

worthy of the effort. The gradual steps of

ascendency over Egypt taken by England, culminat-

ing in annexation in December, 1914, notwithstand-

ing accusations of selfishness on the part of England,

possess some laudable features. It is true that

English rule is supported by the Egyptian minority,

in point of numbers, but that native minority is

the intelligent, Christian class. The Mohammedans,

constituting about 90 per cent of the population de-

sire self-government. The Christians of Egrypt

desire foreign rule, believing that only by such

means can any degree of order be preserved in

Egypt. Should the will of the incapable majority

be allowed to exert itself over the enlightened

minority in spite of the consequences? As a point

of fact, that part of the Egyptian population de-

siring foreign rule, prefers English rule. In con-

sideration of such facts it seems unreasonable to

condemn, unqualifiedly, all interventions which

trace their cause to the "barbarity" theory.

The history of the Roman Empire is a long series

of interventions. In fact intervention became so

general with this leader of the world that it lost

its international character altogether and became

the recognized legitimate privilege of Rome. As

a concrete modern example of the feeling of the

lack of the principle of intervention among the

practices of ancient Rome is Phillipson's work,
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entitled "International Law and Custom of Ancient

Greece and Rome," published in 191 1. Here we
find no mention whatever of the subject. Although

this fact itself cannot be held to be conclusive

proof of our previous statement, nevertheless it

does aid in the support of that theory.

The Middle Ages can scarcely be said to give

examples of intervention in the modern sense, due

to the non-development of the state systems and the

lack of empires. In spite of this general conclusion

we find numerous instances of popes, emperors

and feudal lords interfering, even forcibly, in each

other's affairs. The great religious wars furnished

the pretexts during the sixteenth and part of the

seventeenth centuries. Granting intervention in

the Schleswig-Holstein affair we may attribute the

beginning of the modern German Empire to this

principle.

Most often, of the many causes, is intervention

directly responsible for territorial acquirements.

The United States intervened in Mexico in 1846

and the result was a large increase in the area of

this country. The same principle has been relied

upon by Russia with similar results. Often the

first step seems innocent enough in itself, but the

danger of future claims in the shape of territory

is too strong to be resisted. Governments are some-

times guided by the same selfish motives that prompt

most of the misdeeds of the individual. When a
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nation is able to intervene in the internal affairs

of a country for the good of the country whose

affairs are being forcibly guided from the outside,

and can afterwards withdraw from that country

without collecting some fee for its service to man-

kind, that nation and that act will be noted by the

civilized world. The United States approached

such ideal service in respect to Cuba on two different

occasions when she found cause to intervene.

Compensation was exacted, however, in the form

of a coaling station and certain other concessions

afterwards granted to this country by the Cuban

Constitution. The cause given to the world

for the first intervention in Cuba was our duty to

humanity, here represented by the oppressed Cubans.

The cause of the second intervention was a technical

one, in that it was based on a right granted to this

Government by the Cuban Congress and People and

adopted as a part of their constitution. These two

interventions stand out in history as representing

two of the most conspicuous examples of national

unselfishness.

The Monroe Doctrine as interpreted in the past

has been the cause of a number of interferences,

on our part, with questionable activities in South

America. This doctrine and its relation to inter-

vention is the all-important question in our relations

with Mexico.

In Europe, sixteenth century practice in regard
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to the principles of international law was undoubt-

edly influenced by Machiavelli's "Prince," published

in 15 13. During this period the frequent practice

of intervention recommends itself on the ground of

"self-interest." Machiavelli advised his Prince

against remaining a neutral in any contest. "It is

always more advantageous to take part in the strug-

gle." There was a time in later history, during the

Napoleonic Wars, when this suggestion was literally

true. With the coming of Grotius we notice an

advance, from the standpoint of our modern idea of

justice, in the acceptable causes for intervening.

The main qualities that Grotius contended for were

Justice and Equity. Applying these principles to

intervention he developed in his "De Jure Belli ac

Pads," published in 1625, the theory of,
—"Do

nothing to harm the side with the just cause or

strengthen the side with the unjust cause." Al-

though Grotius may have held this to be ideal

justice, it was in reality a dangerous justice, in-

creasingly so with industrial world-development.

The whole difficulty is to determine the side

with the just cause. There will always be as

many ideas as to the just cause as there are

causes. Theoretically, there was some advance;

practically, none. But the effort in this particular

was not wasted for it prepared men's minds

for the later developments. Present consideration

of these milder phases of intervention prefers to
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treat the subject under the caption, "unneutral

service."

There was another theoretical advance made by

the French in 1790 and 1792. Theoretical, because

the declarations were merely expressions of ideals

which were followed, as previously mentioned, by a

reaction which found its expression in the "Acts of

Napoleon" and the replying "Orders in Council"

of Great Britain. In 1790 the French Assembly

declared,
—"The French nation renounces wars of

conquest and will never use force against the lib-

erties of any people." In 1792 the Assembly

added,
—

"France will grant fraternity and aid to

all people who wish to recover their liberty."5

Future developments showed that France was clearly

false to these principles.

European and American Practice

More recent practice in Europe has been for inter-

vention to be accomplished by two or more nations

acting in concert. The result of this tendency is

witnessed by the unified action in certain foreign

affairs, of the Holy Alliance, its successor the Triple

Alliance, the Triple Entente, and, on very broad

lines, by the Concert of Europe. The first three

were more clearly defined and more tangible than

the last, but not nearly so strong in the pressure

"Decree of the Convention of Nov. 19, 1792.
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they were able to exert. It was the last mentioned

loose confederation of states, that authorized the

interventions in Naples, Piedmont and Spain.

The United States when intervening in the West-

ern Hemisphere, to which she has to a large extent

limited herself by the Monroe Doctrine, has hitherto

claimed the right to intervene alone. From this

tendency, on the part of the United States, has de-

veloped the general world recognition of the

"Primacy of the United States" in American affairs,

as contrasted with that of the "Concert of Europe"

on the Continent. The most recent tendency is

toward a "Concert of the Americas," in which

the United States shall be only one, although un-

doubtedly the guiding factor. The development of

this Concert has been actively fostered by the Pan-

American Union and has applied to the policy

the name, Pan-Americanism. Our Government is

often able to accomplish much benefit to humanity

and progress by the mere pressure that its posi-

tion in this hemisphere makes possible. Thus, in

1850, the bloody and useless war between Santo

Domingo and Hayti was brought to an end.

Diplomatic pressure aided by small display of force

opened to peaceful commerce the fruits of a rich

tropical island. It later became necessary for

this Government to take charge, through its agents,

of the custom's receipts of the Republic of

Santo Domingo, to prevent serious interference
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on the part of several European creditors. This

duty was undertaken in 1907. The fact that we
controlled the principal source of income of the

Government of the island made it possible to

put down a revolution very recently within one

month of its beginning, without any effort on

our part other than diplomatic representations.

The previous revolution in the island, in which the

United States intervened, lasted eleven months. The
pressure of the purse is shown by the comparatively

short duration and little effect of the more recent

uprising. The Government's representative in Santo

Domingo simply made it plain to the revolutionary

leader that although his plans might be successful

and the present president overthrown, the United

States would not recognize the new government

organized under such conditions, nor would any part

of the custom's receipts be turned over to that gov-

ernment. It was made clear that law and order

must prevail and the provisions of the Constitution

carried out in their present form until changed by

the people in the regular way. The aspirant might

become the guiding factor in the government of

the country but only after he was elected by the

people at one of the regularly provided for

elections. 6

* Commenting on this successful intervention, the New York

Commercial ot>ser.ves, editorially: "If by withholding recog-

nition the United States can make it impossible for Mexico
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John Basset Moore says, in his "International

Law Digest," 7 "Much that is found on the subject

of intervention in the books on International Law
is especially applicable to the situation in Europe and

can be applied only indirectly and by analogy to the

situation in America and in other parts of the non-

European world."

As an illustration of this observation of Professor

Moore we can do nothing better than consider the

difference in application of the two principles of

self-preservation and right of succession. The

former is universal in its application, both as to

extent of time and territory. The latter, as a princi-

ple for the justification of intervention, is confined to

Europe. This principle is unknown to American

politics. Our institutions on this continent are of

the republican type which finds no cause for inter-

est in a "right of succession" for the simple reason

that it is abhorrent to our sense of equality that

any man should possess such a right.

or any other republic in Central America to borrow money

abroad while a state of anarchy or civil war prevails, it will

tend greatly to check speculations in revolutions by certain

international banking houses and purveyors of munitions of

war, who do business on both sides of the Atlantic. This

does not involve any interference with the rights and priv-

ileges of the people of such republic. It is rather a defense

of their rights and liberties, because all that the United States

Government can or. ever will ask of them is that they hold

fair elections and abide by the result."

'VI, 2.



GENERAL CONSIDERATIONS 17

Importance of the Subject

The idea of the great importance of this subject

is further impressed on us when we come to exam-

ine the material which has been written, treating of

its various phases, by the prominent men of all the

larger nations. The extent and volume of this

material is noticeably large when compared with

the written attention given to some of the other

principles of international relations. For instance,

there are preserved for our examination the opinions

of such men as Washington, Adams, Jefferson and

Monroe, all coming within a comparatively short

period and from one of the younger nations. Later,

in this country, the subject was discussed at length

by Webster, Bayard and Frelinghuysen. We have

all these and many more from America, besides

those from the various nations of Europe, some of

which we shall have occasion to use farther on.

From the great volume of these American opinions

one particularly attracts the attention. This attrac-

tion is not so much for its value, perhaps, as an

interpretation of the right of intervention, but as

illustrative of the feelings of the man who wrote

it, and reflective of the feelings of his time. I refer

to the following from Thomas Jefferson:

"I have ever deemed it fundamental for the

United States never to take active part in the



18 DOCTRINE OF INTERVENTION

quarrels of Europe. Their political interests are

entirely distinct from ours. Their mutual jealousies,

their balance of power, their complicated alliances,

their forms and principles of government are all

foreign to us. They are nations of eternal war. All

their energies are expended in the destruction of the

labor, property and lives of their people. On our
part, never had a people so favorable a chance of

trying the opposite system, of peace and fraternity

with mankind and the direction of all our means
and faculties to the purpose of improvement instead

of destruction." 8

How prophetic has this expression been proved by

subsequent events

!

This would seem to add another link to the, until

recently, professed American doctrine of non-inter-

vention. The stress of modern times, as shall be

pointed out in some of the conclusions to be drawn,

has made necessary the gradual abandonment of

this policy of non-intervention on the part of the

United States in all parts of the world, with the

possible exception of Europe. But is Europe an

exception? Did not the United States intervene

to a certain extent when she made strong and re-

markably successful efforts to enforce her policy

of "financial hold-up" against Mexico?

8 Ford, Paul Leicester, "The Writings of Thos. Jefferson,"

X, p. 257-



CHAPTER II

POLITICAL INTERVENTION

General Principles

Intervention is generally considered under the two
j

headings of political and non-political. 1 The nature
;

of the difference between these two divisions is

shown most clearly by the following distinction

:

Political intervention results more especially from

disagreements between the sovereign powers as to

acts or policies affecting the dignity or the security

of the opposing state or the general body of states.

Non-political intervention results, in the first in-

stance, from the protection of citizens in some

manner.

In interventions of either a political or non-politi-

cal character states are warned, under the penalty

of public opinion, to observe two general principles,

provided the intervention is otherwise sanctioned by

the principles of international law.

I. There should be no intervention based entirely

on the existence of a religious principle. Thus,

according to the laws of Turkey "the penalty of

1 John Basset Moore and others.

19
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death is inflicted on a Mussulman embracing

Christianity." Since this law can inflict no hard-

ships on the citizens of foreign nations, it gives

no valid pretext for intervention. It is a law of the

country, passed by the properly constituted and gen-

erally recognized authorities, and is impartially

applied. No nation could justify its interest in

humanity or progress to such an extent as to inter-

fere in the internal affairs of another nation, one of

whose laws was of such remote interest and capable

of inflicting very infrequent hardships. England

could hardly justify her interest in Egypt on the

grounds of protection for the million native Chris-

tians as against the ten million Mohammedans. An
intervention of such character is looked upon with

suspicion by the other nations. The cause assigned

as the true one by the disinterested observer is very

probably territorial aggrandisement.

2. When such barbarities exist as to justify in-

tervention, the intervening state should observe two

precautions.

A. It should not intervene at such a time as to de-

termine the outcome of a struggle already in ex-

v istence, which outcome is doubtful at the time of the

intervention. Thus, had the slaughter existed to

such an extent during our Civil War as to demand

the attention of foreign powers, no nation would

have been justified in intervening on the ground that

the outcome of the contest was clear and further
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struggle between the contending parties useless. At

no time until within a few months of Lee's surren-

der was there a preponderating advantage on either

side. The United States contended, and rightly so,

that England could not possibly espouse the Confed-

erate cause on these grounds. On the other hand, if

anarchy and revolution persist in a certain country,

regardless of the faction in power, and a consider-

able time has made evident the fact that neither

faction can establish a government that is able to

protect the life and property of its own citizens or

those of foreign residents, then outside states would

undoubtedly be justified in intervening in the name

of humanity and social progress, provided the prob-

ability existed that that nation or body of nations

was capable of carrying on a successful intervention.

There is of course, no arbitrary standard declaring

how long universal disorder shall be allowed to

run its course. Two or three years' continuation

of such a condition would seem sufficient to assure

the support of public opinion to an otherwise legiti-

mate intervention.

B. It should not use the intervention as a means

to gain a foothold in the country whose affairs are

being interfered with, looking to a future acquisition

in that country, either of land or authority. This

is one of the points in intervention where fact so

often departs from theory. How many times have

we noticed European countries intervening, in the
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name of humanity, in some of the less civilized parts

of the world? How many times have we noticed

that the direct result of these interventions has been

a Protectorate or Sphere of Influence ? Perhaps the

larger number of interferences are dictated by

self-interest rather than humanitarian motives. It is

also common knowledge that these Spheres of In-

fluence and Protectorates almost inevitably develop

into colonies for "the better protection of mankind."

The temptation is too great. Thus we may account

for the large majority of the English, German and

French colonial empires. In this way we obtained

our control over the foreign policy of Cuba, as

expressed in the Piatt Amendment and the Cuban

Constitution. Our acquisition of the Philippines

was part of the price paid by Spain as the losing

party in the Spanish-American War.

When Justifiable

We now come to consider those instances in which

political intervention is allowable. This subject

naturally divides itself into two parts, namely, those

interventions which are allowable from the stand-

point of policy and those which base their justifica-

tion on legality.

There are four distinct, justifiable causes from

the standpoint of policy, applicable either in this

country or Europe, or both, as the case may be.
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These causes, which we shall consider separately

are:

1. The right of self-preservation.

2. To uphold the balance of power.

3. To protect neutralized states.

4. To protect neutralized canals or other works

of man affecting the world in general.

The first of these causes, as has been mentioned

before, is not only the most important principle of

intervention, but also the most important of the

laws of mankind. Together with "protection of

humanity" it forms the cause for the great majority

of interventions. It is so important and so frequent

because of the fact that it is so inclusive. Nations

can point out a number of acts that will affect their

self-preservation, their contentions in the different

instances being more or less valid as the particular

act is less or more remote in its effect. W. E. Hall

remarks on this point

:

"Interventions for the purpose of self-preserva-

tion naturally include all those which are grounded

upon the danger to the institutions, to the good

order or to the external safety of the intervening

state."
2 Thus if the Mexicans were continually

crossing our borders, or their artillery was in the

habit of allowing shells to stray across the line, or

if that Government was in the habit of having secret

agents at our capital with the avowed purpose of

2
"International Law," p. 285.
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undermining in some way our institutions, political

or otherwise, intervention on the ground of self-

preservation would be allowable. The seizure of

the Danish fleet, previously mentioned, is a case in

point.

Drawing conclusions from the foregoing we may
say that a state may intervene to regulate the in-

ternal affairs of another which, by reason of neglect

or incapacity, has not controlled its citizens from do-

ing damage or involving the internal security of the

intervening state. This was the immediate cause of

the Mexican War. Leaving out of account the true

boundary line as the President of the United States

conceived it, the fact that the Mexican Government

allowed or ordered part of its military force to

cross that boundary resulted in a skirmish between

the armed forces of the two nations, and was a di-

rect violation of territorial sovereignty from the

American viewpoint, threatening the self-preserva-

tion of at least a portion of this country. Hence

President Polk's fiery message to Congress, contain-

ing the words "War exists by the act of Mexico

herself." 3

It was the preservation of our people and our

institutions that prompted Jackson's interventions in

Florida. The Spanish authorities in that country

were either unable or unwilling to prevent the semi-

* Richardson, James D., "Messages and Papers of the

Presidents," IV, p. 443,
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civilized Indians from crossing into the United States

on maraudering expeditions, and then returning to

Spanish territory where they felt safe from pursuit

on the part of the American troops. Although it is

very probable that intervention was justified in this

instance, nevertheless a state cannot intervene forci-

bly where the central government is making decided

efforts to put down the threatening conditions, but

due to great difficulties is momentarily unsuccessful.

Self-preservation in all these cases must be immi-

nent and clear from the facts. It cannot be regarded

as a just principle when its results are remote or

indirect.

A very interesting and recent development of the

temporary invasion of territory was concluded in

April, 191 3, when the German airship Zeppelin

IV settled down on a French military parade-

ground at Luneville. From the German viewpoint

the invasion was involuntary. The French idea was

that although the descent may have been involun-

tary, there was at least room for doubt as to the

invasion, especially since the German airship carried

several uniformed army officers. The London Daily

Mail of April 23, 1913, thus reports the incident:

ZEPPELIN IV INVADES FRANCE

"While a brigade of cavalry was maneuvering at

1.30 p. m. on the Champ de Mars, the vast parade-

ground at Luneville, a fortress, a great Zeppelin



26 DOCTRINE OF INTERVENTION

airship descended from the clouds and hovered over
their heads.

"French soldiers seized the rope thrown down to

them and quickly secured it. The officer command-
ing the Luneville garrison telephoned and requested

the occupants of the Zeppelin—four officers in uni-

form and seven mechanics—to explain their presence

in French territory. The explanation said to have
been given by the commander was that he had set

out at 6.40 a. m. from the Zeppelin station at Freid-

richshafen, Lake Constance, on a private trial trip.

After cruising about for several hours they lost

their course in the clouds. They were not aware that

they had crossed the frontier.

"The French officer then informed the visitors

that he would be obliged to seise the airship and de-

tain the occupants."

The next morning the Zeppelin was surrounded

by three French airships belonging to the military

force. One of the leading German newspapers,

the Taegliche Rundschau explains as follows

:

"The officers of this airship can be adequately

dealt with only in the way France dealt with Mar-
shal Bazine for the surrender of Metz,.—court

martial."4

Der Post (Berlin) says:

"It was the unquestionable duty of the senior

officer of the Zeppelin IV to blow up the airship and
all on board and so prevent its priceless secrets from
falling into the hands of the French." 4

'April 21, 1913.
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The attitude of the French Government was

clearly shown by its actions. The Zeppelin was

not in the possession of the German Government at

the time of the "private trial trip." Germany

claimed this exemption but the presence of the offi-

cers in uniform weakened the case. The French

Government, however, accepted the explanation and

the affair was diplomatically dropped.

In Europe the self-preservation plea has been ex-

tended to justify interventions that were undertaken

to uphold certain reigning families in the troubled

states. This doctrine received its greatest impetus

from Metternich, but died a natural death before its

promotor. The development of this policy is briefly

commented on by Mr. Chas. D. Hazen as follows

:

"Metternich . . . developed the doctrine of the

'right of intervention,' a doctrine new in inter-

national law, yet one to which he succeeded in giving

great vitality for many years."3 The phrase "right

of intervention," in this connection, is a quotation

from Metternich himself and is a misnomer in the

modern sense of the term. If this phrase is taken

literally the quotation is false. The "right of in-

tervention" seems to have meant the right to uphold

monarchical powers even in spite of the ruler him-

self. This interpretation is justified by later data

from Mr. Hazen on the same subject. 6 This policy

'"Europe Since 1815," pp. 58-59-

* "Europe Since 1815" p. 59.
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is directly contrary to that principle, upheld by the

United States in particular, that every people has

a right to decide for itself how it shall be governed,

meaning by the "people" the majority of the people. 7

Another peculiarity of the European practice in

regard to the self-preservation theory was that it

was often given as the cause of an intervention when

the real cause was to preserve the "Balance of

iPower." These two causes are distinct. The up-

holding of the balance of power to preserve the ex-

I

istence of the state is too remote for justification on

the plea of the self-preservation theory. The con-

(sideration of this topic naturally leads us to the

second of the justifiable causes of political interven-

tion on the grounds of policy.

The theory that there must be a comparatively

permanent balance of power between the combina-

tions of the European states to preserve any great

degree of peace as well as, perhaps, the existence of

some of the states, was developed after the conquests

of Napoleon. The object of the theory was pri-

marily to prevent the repetition of such an event.

The states mutually adopted the policy to ward off

another such threatening of their existence. With
this policy as a background it was gradually recog-

* Jefferson to Morris, November 7, 1792, "Jefferson's

Works,'' III, pp. 488-489: "It accords with our principles to

acknowledge any government to be rightful which is formed

by the will of the nation, substantially declared."
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nized as justifiable for several states to combine in

an intervention to uphold the status quo—the balance

of power. The Triple Alliance stood together when-

ever there was danger of any of the weaker powers

being engulfed by the Dual Alliance, either collect-

ively or individually. The Dual Alliance, France

and Russia, was, on its part, bound together for the

same purpose of protection against Germany, Aus-

tria and Italy, the members of the Triple Alliance.

These two alliances were the new formations that

followed the break up of the old Holy Alliance, of

Russia, Prussia and Austria, caused by the with-

drawal of Russia. With these two alliances begins

the possibility of a more perfect balance of power.

The Holy Alliance received its first great blow by

the promulgation of the Monroe Doctrine in 1823.

Its prestige was about terminated by the open de-

fiance of England in espousing the cause of the

Greeks against Turkey a few years later. This

intervention led to the formation of the new state of

Greece, a result directly contrary to the status quo

theory of the Holy Alliance. What was more to the

point, Russia, one of the members of the Alliance,

had aided in this intervention in behalf of Greece.

A balance of power is now generally preserved by

interventions resulting from decisions arrived at

by conferences, at which the majority of the larger

powers are represented. The Concert of Powers in

its present aspect is a growth of the Quadruple AI-
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liance formed by Russia, Austria, Prussia and Eng-

land after the Congress of Vienna in 1815. Its

original purpose, ostensibly, was to keep France

down ; its expressed purpose is well outlined by one

of the clauses of the Treaty of Alliance, which de-

clares the intention to renew their meetings "at fixed

periods, under the immediate auspices of the sover-

eigns themselves, or by their respective ministers, for

the purpose of consulting upon their interests, or for

the consideration of the measures which, at each of

these periods, shall be considered the most salutary

for the repose and prosperity of nations and for the

maintenance of the peace of Europe." Thus the al-

liance which had been formed to overthrow Napol-

eon was to continue its existence after its original

purpose had been concluded. It was to act as the

guardian of the peace of Europe. Its recent com-

position, as expressed by the term Concert of Eu-

rope, included all the larger and more civilized

nations, not excepting France, the original cause of

its existence. Just as its composition was larger

under its new form, so also were its binding

ties looser. These nations were held together by

an intangible understanding and the looseness of

these ties is aptly illustrated by the present Euro-

pean conflict. Their decisions, however, were able

in most instances to mould public opinion in a way

that the decisions of some of the more tightly bound

alliances were unable to accomplish. Some of the
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specific work of this Concert of Europe, as well as

the phases of its more recent development in con-

flict with the United States, will be enlarged on later.

In the case of neutralized states we have one state

put in a peculiar position as the result of an agree-

ment on the part of a number of the larger and more
powerful states to guarantee its independence and

territorial integrity. The main condition imposed

on a state for this guarantee has been a promise

not to engage in wars of conquest. When it is

permitted to have a standing army it is to be used

for the sole purpose of repelling invasions. States

are neutralized by the stronger powers not so

much from a charitable spirit as for self-interest.

The next best thing to not having a valuable weapon

is to keep your strong neighbor from having that

weapon. The same feeling holds good in the case

of nations. That nation so peculiarly situated that

it may at some time become an easy prey for any

one of a number of larger nations is, by this method,

erased from the eligible list of conquest, so to speak.

Hence the neutralization of these states is purely a

matter of policy on the part of the protectors. It is

upon the basis of this fact that we defend the present

analysis of a collective intervention which has for

its object the neutralization of another state.

The guarantee of the independence of the neu-

tralized state is dependent on certain conditions

which it is bound to fulfill. Should it fail to fulfill
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the prescribed conditions, to which it has consented

at the time of the neutralization, the guaranteeing

states, collectively or individually, have the right to

intervene. This right to intervene is, in the last

analysis, based on a legal right given to the Powers,

parties to the neutralization.

It is sometimes contended that the act of neu-

tralization is not an intervention, but merely a

method of recognition. This view of the subject is

successfully refuted by several eminent authorities.

Sir W. Harcourt in his "Letters of Historicus,"

while examining the doctrine of recognition in great

detail for the purpose of determining whether or not

it would be proper for England to recognize the

Confederate States, shows in several cases, including

that of Belgium, that the neutralization was under-

taken not primarily as a method of recognition, but

that it was an intervention pure and simple, to ad-

just the status quo. It is true that at the time of the

neutralization of Belgium that state had already set

up an independent monarchy and elected its ruler, but

this condition was by no means stable until the Con-

ference of the Powers, held in London in 1830, had

sanctioned the change and guaranteed the neutrality

of the new kingdom. On this particular subject,

Mr. Hazen in his "Europe Since 1815" gives us a

significant sentence to show the spirit that prompts

the neutralization of the weaker state. He writes,

in speaking of the neutralization of Belgium : "The
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Powers had the satisfaction of knowing that though

the territorial arrangements of Vienna were altered,

France, the arch-enemy had gained nothing." 8 To
the Powers the neutralization meant more than this.

It meant that France, the arch-enemy had small

chance of ever gaining a foothold in Belgium.

It was the same idea that prompted the neutraliza-

tion of Switzerland. Her central position, together

with her weak condition in comparison with sur-

rounding states, made her a possible future prey

for any of her stronger neighbors. With this central

State neutralized, the possibility of future aggran-

dizement on the part of any of her neighbors

was dispelled. In addition to this, Switzerland, per-

manently and centrally located, would act as a buffer

state. This fact would have at least a tendency to

preserve the peace in Central Europe.

When these neutralized states fail to carry out

their agreements or when some outside state, a party

to the original agreement or not, interferes or at-

tempts to interfere in any way with the affairs of the

protected state, one or more of the protecting states

has the power to interfere with the existing inter-

vention. It is the same policy prompting this inter-

ference that prompted the original neutralization.

It is the terms of the original agreement that justi-

fies the second intervention.

"Page 105.
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Intervention in the case of neutralized canals

corresponds in several particulars to that of neutral-

ized states. An international canal is neutralized

because it is a benefit to humanity as a whole. It is

to the advantage of those nations at peace at any

time that the canal shall be free and open and not

hindered in its peaceful operation by the activities

of belligerents. The experience of the past (at least

until 19 14) shows that, at any one time, the ma-

jority of nations are at peace. Hence it is to the

advantage of the majority to adopt the policy of

neutralization in the case of such important works

of man.

At the present time the Suez Canal is the only

canal whose neutrality is guaranteed by any con-

siderable number of the larger Powers. It forms the

most conspicuous example of canal neutralization.

The provisions of the convention protecting this

canal, state that any interference with its operation

shall be resisted by the Egyptian Government, aided

if necessary by the Turkish Government, these two

protecting nations to be in their turn aided by any or

all of the guaranteeing nations should the occasion

arise. Each nation, in making such an agreement,

concludes that it will be at peace at least the greater

part of the time and that the benefits to be derived

from the canal during that time will more than bal-

ance the disadvantage of not being allowed to block-

ade it in time of war. Here again policy prompts
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the neutralization, and policy likewise prompts the

intervention with the operations of the power tend-

ing to impair the efficiency of the canal. A legal

right for this second intervention is given in the

stipulations of the provisions of guarantee.

The neutralization of the Proposed Panama Canal

was guaranteed by the United States and Great

Britain prior to the Hay-Pauncefote Treaty of 1901.

That treaty relieved Great Britain from all obliga-

tion in the matter and the canal became purely an

American affair, although it seems to be understood

by a large number of the nations that this canal is

held in trust for the world by the Government of

the United States. Neutralization is guaranteed

by the United States to all nations who shall agree

to observe certain definite prescribed rules of

operation. The question of the rights and duties of

the United States in this particular instance is too

much involved to receive serious consideration in

this treatise.

Let us turn to the consideration of those con-

ditions under which political intervention is jus-

tified from the standpoint of legality. An inter-

vention undertaken upon a legal justification is

more clearly determinable, less questionable, and

does not present the necessity of judging entirely

by the individual circumstances, whether or not the

intervention is justifiable.
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/ When based on legality, political intervention is

allowable

:

i. In pursuance of treaty agreements.

2. When acts are committed against the princi-

ples of international law.

3. To prevent or abolish another intervention.

! When we speak of the sovereignty of a state we
mean its supreme control over all affairs pertaining

to itself. The question is whether this supreme

authority of the state includes its ability to sign over

to some other state a part of its sovereignty and

still be independent in the strict sense of the

term. The answer is "yes" or "no" depending on

the nature of the surrender. On this point Hershey

says that intervention is justifiable,

"In pursuance of a right to intervene granted by

treaty, or to enforce treaties of guarantee, provided

these do not stipulate for the maintenance of a par-

ticular dynasty or a particular form of government

in the state to which the guarantee is applied." 9

Then we may conclude that the state has retained

its independence except in the case noted, and

that therefore interventions are allowable to prohibit

violations of the terms of the treaty. Of course if

a state has, by treaty, surrendered its independence

the assumption of authority by the new sovereign is

understood and does not constitute an intervention.

It was on legal grounds that the United States

9 "Essentials of International Public Law,'' p. 150.
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intervened the second time in Cuba. By the terms

of our treaty with Cuba this Government was given

the right to intervene at any time that it was evident

that the Cuban Government was not able to maintain

internal order, the interference was to continue on

our part until such time as Cuban affairs were once

more in good working order. The stipulations of

this agreement were faithfully carried out, and the

United States withdrew its agents upon the return

of normal conditions.

The question arises whether or not an interfer-

ence in the external affairs of a sovereign state,

based on treaty agreements, is an intervention. Is

Germany's action in aiding Austria in the present

European War, based on alliance, an intervention?

In view of the fact that this interference in the ex-

ternal affairs of Austria was upon the solicitation of

that Government, the only possible conclusion is

that intervention does not exist so far as Austria

is concerned. In so far as Germany's action was an

interference in the external affairs of Servia, with-

out her consent, an intervention took place.

All nations have the right to compel other nations

to observe the universally accepted principles of in-

ternational law. It is to the interest of each and

everyone that these principles which have stood the

test of time shall be preserved, or bettered, otherwise

there is a retrogression in this particular field.
10 The

M Lawrence, T. J., "Principles of International Law,"

p. 126: "Morever it is possible that an arrogant state might
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interference of the group of powers in China in

1900, as a consequence of the attack upon foreign

envoys in Peking, represents one of the older princi-

ples of international law. The same would be true in

the case of any of the more recently established

principles. If, for instance, in time of war one of

the belligerents should make a naval capture within

the territorial waters of some neutral, that neutral

has not only the right but is in duty bound, to inter-

vene for compensation for the violation of her terri-

torial sovereignty. The compensation in this case

takes the form of restitution of the illegal capture

to the nation whose sovereignty was intruded upon,

and requires that the vessel be turned over by this

nation to the original owner, to whom international

law gives no right of intervention. Even those pub-

licists, who recognize only a very limited right of

intervention, acknowledge its justification when
based on a violation of one of the universally ac-

cepted Laws of Nations. 11

presume to set at naught some fundamental right given by

international law to the society of nations, such as the in-

violability of ambassadors and their residences'. In such a

case all states would be injured directly or constructively, and

all would have a legal right to intervene, as did a group of

powers in China in 1900 after murderous attacks upon foreign

envoys in Peking.''
11 Hall, W. E., "International Law," p. 290 : "It is un-

fortunate that publicists have not laid down broadly and

unanimously that no intervention is legal except for the pur-

pose of self-preservation, unless a breach of the law as
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There is one practice illegitimate from the stand-

point of every theory ; a practise which every nation

has the privilege of crushing. I refer to piracy.

Piracy is aimed at the existence of all nations alike,

and controverts every principle of international law.

Every nation is accomplishing a service for hu-

manity and itself at the same time when it drives

from the seas a band of these individuals of a free

society.

Concerning the right to interfere to put down
a previous illegal intervention, there seems to be

little or no dispute. "Interventions which have

for their object to check illegal intervention by

another state are based upon the principle that a

state is at liberty to oppose the commission of any

act, which in the eye of the law is wrong."12

Probably the best known illustration of an inter-

vention of this kind is furnished by the action of the

United States in the behalf of Mexico in 1866, after

that country had been taken possession of by Na-

poleon III for Archduke Maximilian. The French

expedition had been sent in 1861 along with the

English and Spanish forces to compel the payment,

by the Mexican Government, of certain pecuniary

between states has taken place, or unless the whole body of

civilized states have concurred in authorizing it." This theory

would seem rather narrow were it not for the last clause

which greatly extends the possibilities of the previous limita-

tions.

"Hall, W. E., "International Law," p. 288.
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claims, and to obtain redress for other griev-

ances. Great Britain and Spain withdrew from the

enterprise upon discovering that France was deter-

mined to interfere in the domestic affairs of Mexico.

On their departure a French army established the

Archduke Maximilian of Austria as Emperor of

Mexico. Later, in 1866, after the Civil War was

over in this country and more attention could be

devoted to foreign affairs, the United States, by

significant references to the possibilities of war,

caused Napoleon III to withdraw his troops from

the country. A few months after their withdrawal

Maximilian lost both his throne and his life.
13

The comments made by various jurists concerning

the pressure brought to bear by the United States

in this instance, together with their expressions as

to the general principles involved, clearly warrant

the assumption that an intervention undertaken to

put down another intervention, the latter being con-

spicuously illegal and unjust, is upheld in fact and

theory.

13 Lawrence, T. J., "Principles of International Law,'' p.

127: Commenting on this intervention on the part of the

United States Mr. Lawrence says : "Interventions by right

are clearly lawful ; but whether they are just also the cir-

cumstances of each case must determine. Certainly they do

not violate any right of independence, because the states that

suffer them have either conceded a liberty of interference be-

forehand by treaty, or accepted it as a part of the law of the

society to which they belong."
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When Disputed

There are several causes of intervention that are

in dispute, at least on the part of some one of the

more powerful states, or by a group of states. The

governmental institutions peculiar to the Continent

result in situations there which are unknown on this

side of the Atlantic, or are experienced to such a

small degree as to make their pressure for recogni-

tion of little moment. Take for example the right

of succession. The examples of hereditary succes-

sion on this continent, since its settlement by Euro-

peans are certainly not numerous. Brazil changed

its rulers within one family but not for any great

length of time. The people in that country soon

succeeded to the government. This question which

has been such a trying one to Europe every time a

ruler dies leaving more than one claimant to the

throne, is unknown to our institutions.

In some instances the earlier European publicists

claimed that it was right for any country to inter-

vene to establish or perpetuate the legitimate succes-

sion in any other foreign country. On the other

hand we find such an early writer as Vattel declar-

ing that the legitimate succession should not be de-

termined by a foreign prince. In- writing this he

was thinking, of course, of the legitimacy of mon-

archs and not attempting to lay down a rule as to the
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succession in a republican form of government. We
take the liberty of inserting, in extenso, a very con-

cise treatment of an important phase of "succession"

by W. E. Hall.

"Unquestionably, in the abstract, if a provision is

made by treaty for the union of one state with an-

other upon the occurrence of certain contingencies,

the state to which the right of succession belongs is

justified in taking whatever measures may be neces-

sary to protect its revisionary interests. A state

may, of course, contract itself out of its common
law rights. In agreeing to invest another state with

rights over itself, whether contingent upon the ex-

tinction of its ruling family or on anything else, it

must be held to have surrendered its rights of deal-

ing with itself affecting the reversion which it has

granted; and although the engagements into which

it has entered may in time become extremely onerous,

and it may be morally justified in trying to escape

them, it has obviously no reason to expect the state

with which it has contracted to consent upon such

grounds to a recission of the agreement. But it

must be remembered that the agreements of this

nature which have been usually made were either

family compacts between proprietary sovereigns, or;

have been designed to provide for the succession of

a family rather than a state. In such cases the per-

mission for an intervention can hardly be con-

ceded. International law no longer recognizes a
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patrimonial state. A country is not identified with

its sovereign. He is merely its organ for certain

purposes and it has no right to interfere for an

object which is personal to him. The question as to

the permissibility of intervention must in fact de-

pend upon whether, at the time of the arrangement

being made upon which the intervention is based, it

was intended by both states that in the contingency

contemplated a union should be effected irrespective

of the form of government or of the persons com-

posing the government of the state owning the suc-

cession. If this was not intended, the agreement,

whether implied or expressed, is not one entered into

by the states but by the individuals who from their

position have the opportunity of giving to their per-

sonal agreements the form of a state act." 14

As previously suggested, there is no question as to

the justice of this practice on the American conti-

nent. All the writers are agreed on this point. It is

one of the fundamental principles of the republican

institutions which prevail in this part of the world,

examples to the contrary notwithstanding, that the

people have a free choice to elect under what form

of government they shall live. Mexico has pre-

sented a shining example of the conflict between fact

"Hall, W. E., "International Law'' (5th edition), pp. 287-

" 288. For further information on the subject of the right of

succession see "Halleck's Int. Law/' I, p. 94, by Sir Sherston

Baker.
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and theory in governmental institutions, ever since

the adoption of its republican constitution in 1857.

In discussing previously the permissibility of inter-

vention on the grounds of maintaining the balance

of power, we confined the limited discussion of the

subject to earlier European practice, noting it as

politically unimportant in America at the present

time. There has already developed, however, in

South America, especially among the more advanced

powers of Argentine, Brazil and Chile a feeling that

an addition of territory to one endangers the safety

of the others. It is due to the development of this

feeling more than any other one thing, that Uruguay

owes its existence as a separate state.

Whether or not this principle has been altogether

thrown aside in European diplomacy is not a ques-

tion beyond all doubt even at the present time. We
have found reason to class it as a cause justifiable

from policy, and at the same time treat it as one of

those justifications which is suffering from severe

criticism. It is not at all unlikely that in the future

the right of intervention based on the balance of

power theory will be universally denied. For six

months Italy has been allowed seriously to upset the

balance in Europe by maintaining an armed neu-

trality. The neglect on the part of Germany and

Austria to punish Italy for her failure to intervene

in accordance with their understanding of the Treaty

of Alliance, has been dictated, probably, by a nice
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determination of policy. The much heralded ac-

complishments of the old school of European diplo-

mats have demonstrated their own shallowness. To
the present time, none of the active or moral sup-

porters of the Allies have become obsessed by the

"Balance" bogey. No one seems particularly alarmed

because of the apparent unequal division of oppo-

nents. So far is fear on this account from being a

reality that we are told that Italy, Roumania, and

possibly other neutral states, are likely to throw

their weight at any time, into the lower pan of the

balance.

Phillimore would give us some idea of the sanc-

tion which age lends to this practice by calling our

attention to the "reflection of Polybius upon the con-

duct of Hiero, King of Syracuse, who though an ally

of Rome sent aid to Carthage during the War of

the Auxiliaries." 15 We are further given to under-

stand that this precedent "may claim a place even in

a modern work upon international law." 16

From the middle of the seventeenth century when

the "Balance" theory reached its first development

in Europe, its significance varied from time to time.

It was customary to believe that a sort of inter-

national equilibrium of powers had been established.

Should any state attempt to destroy its nice adjust-

ments that state might be attacked by those whose

10
See also "H'alleck's International Law,'

-

I, p. 507.
16 Phillimore Sir R., "International Law," I, p. 482. (1871.)
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relative importance would be lessened by the ac-

complishment of the proposed plan. This was one

of the diplomatic axioms in Europe for a long time.

From the preamble of the old British Mutiny Act

we learn that the preservation of this theory was one

of the prime cares of the standing army.

"Whereas it is adjudged necessary by His Ma-

jesty and this present Parliament that a Body of

Forces should be continued for the Safety of the

United Kingdom, the Defense of the Possessions of

His Majesty's Crown, and the Preservation of the

Balance of Power in Europe."

The preservation of this balance so pressed on the

powers of Europe that it was the cause of endless

negotiations and incessant wars, and it was the

history of some of these same wars that "furnishes

a most complete condemnation of the theory that

was invoked to justify them." 17

If the upholders of the "Balance" theory had been

able to have things their way they would have seated

Archduke Charles of Austria on the throne of Spain

as a result of the war of the Spanish Succession.

This act, as later events proved, would have very

seriously disturbed the balance in Europe which they

were so anxious to preserve. While Philip V of

Spain, who succeeded in spite of the Allies, never

inherited the French throne, the throne of Austria

unexpectedly fell to the lot of Charles in 171 1. Had
17 Lawrence, T. J., "Principles of International Law," p. 130.



POLITICAL INTERVENTION 47

the Allies made him King of Spain, as they desired,

Spain and Austria would have been practically united

by having the same ruler.

Wheaton points out in his "History of the Law
of Nations" that had the Allies been content to

wait for the anticipated peril to become real before

they took up arms to avert it, they need not have

gone to war at all.

A system, be it political or of any other nature,

that tends to have the existing order stationary is

evidently serving a false purpose in that it aims to

stifle progress. Yet this is what was aimed at by the

supporters of the Balance of Power theory. In spite

of the great force brought to bear to have this order

of things international remain fixed, there was a con-

tinual change going on. This change is clearly evi-

denced by the fact that at one time the order that

everyone prayed for was that established at West-

phalia in 1648. Later, after a number of unpre-

ventable changes had taken place and the great

nations in congress had once more outlined the ex-

isting order, the common cry was for the status quo

promulgated by the Peace of Utrecht in 1713. At

the end of another hundred years the plan had been

completely changed once more, and it was necessary

to define the new balance at the Peace of Vienna in

1815.

Although these changes were continually going on

as if in mockery of the existing principle, the value
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of the principle for certain purposes made its ex-

istence necessary for the schemes of some of the

better known statesmen of that day. If one state

desired to pick a quarrel with its neighbor, it was

easy for the first state to allege some act on the part

of its neighbor that threatened to disturb the equi-

librium in Europe. It was under the cover of this

theory that all kinds of demands could be made of

the weaker state. Napoleon III put a special con-

struction on the theory so that it would the better

serve his particular purposes. He conceived that the

theory pointed out the necessity for territorial com-

pensation to France whenever any other state came

into any considerable addition of territory. His

interpretation of this theory was to preserve the

territorial balance between France and the other

country. Thus he obtained Savoy and Nice as the

price of the unification of Piedmont with central

Italy. A similar demand on Germany as the price

of the unification of North Germany was fruitless. 18

Prince Bismarck, in his reply to the request of

Napoleon for territory for the reason just men-

tioned, struck the keynote of the fallacy of the

theory when he explained that such a cession was

impossible because of the intense patriotism of the

inhabitants of all the territory in the new confedera-

tion. This theory, figuratively, drew arbitrary lines-

through the land taking no account whatever of

""Cambridge Modern History," XI, pp. 386-388.
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nationalities. Napoleon III saw no conflict between

his interpretation of the Balance of Power and his

other pet scheme of the development and fostering of

nationalities. The two were, however, directly op-

posed to one another.

Napoleon III led Cavour to believe that he earn-

estly desired the unification of Italy, and certainly

events subsequent to the interview at Plombieres

tend to prove the sincerity of Napoleon's purpose.

But the cost was the provinces of Savoy and Nice.

"Savoy was the cradle of the ruling house of Pied-

mont, the dominating State of the united Italy, and

its abandonment was a great humiliation, but it was

in Cavour's opinion inevitable. Because of it Gari-

baldi, a citizen of Nice, and the George Washington

of Italy attacked Cavour in Parliament with remark-

able vehemence. 'You have made me,' he said 'a

stranger in the land of my birth!'
" 19 This single

incident is sufficient to point out one of the glaring

defects of the Balance of Power theory.

There are a few instances recorded in which the

"Balance" theory, in the hands of a combination of

states, taking the form of diplomatic intervention,

has accomplished its purpose of preventing some

robber from absorbing a weaker state. In this way
Louis XIV was forced to renounce for a time his

designs upon the Spanish Netherlands. That this

incident should be considered an application of that

"Hazen, C. D., "Europe Since 1815," p. 231.



So DOCTRINE OF INTERVENTION

principle is due to the flexibility of its application.

The failure of the attempted steal was due to the

inability of the various robbers to agree on the dis-

tribution of the spoils. A better understanding ex-

isted when Poland came up for consideration.

Austria, Russia and Prussia were able to reach a

satisfactory agreement, and the Three Partitions of

Poland were the results for the robbers. For Poland

the result was non-existence.

The theory has taken a new turn in its adaptation

to imperialistic tendencies. In its new form it is

more likely to long life. The recent idea is to

prevent growth of arrogance on the part of any

state, which may result from its increased strength

in comparison with that of other members of the

community. 20 Therefore when some particular

state, because of the prominent position which it

holds in the society of nations, attempts and con-

sistently succeeds in imposing its will upon others

and becomes an arrogant dictator, those who are

constantly imposed on are rendering society a ser-

20 Lawrence, T. J., "Principles of International Law," pp.

132-133 : "A-s we have seen, the existence of International Law
involves the existence of a society of nations. Membership of

a society implies social duties, among them a foremost place

is held by the duty of abstaining from conduct that endangers

the vital interests of the society as a whole. When a mem-
ber persistently violates this duty, another member or group

of members may vindicate social well-being by active measures

of restraint."
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vice if they singly or together reduce the offender

to his proper position. Such is the thought support-

ing the Allies in the present war. Underlying all

proximate causes is the feeling that they are effect-

ively checking the growing arrogance of Prussian

materialism and militarism. If self-preservation is

regarded as justifying intervention in an effort to

ward off danger to national life, then surely the

duty of preserving international society, which no

one will deny, justifies an intervention which has for

its aim the desire to bring to an end arrogance that

imperils the healthful order of that society. A Bal-

ance of Power based on such principles deserves

long life. In such interventions, as in many other

types, the justification depends upon the merits

of the case. There may be very good cause; there

may be just questionable cause ; and there may be no

cause at all.

Even this idea of the theory offers its pitfalls. It

should not be assumed that increased resources and

military power necessarily imply arrogance. More

than the mere existence of increased resources is

needed to justify an intervention. It is only when

that great power to do evil is accompanied by

the desire to do evil that a just cause arises for

intervention.

Opposed to the view that interference is unjust

when conducted with the express purpose to restore

the Balance of Power, we have the opinion of Op-



52 DOCTRINE OF INTERVENTION

penheim. Although there is considerable sanction

given to the justification for such interventions by-

Mr. Oppenheim'e arguments, the chief weight of this

opposition opinion would seem to come from its

source. To him the conclusion seems quite evident. 21

There is one premise of Mr. Oppenheim's that ad-

mits of further inquiry. He states that an "over-

powerful State would tend to act according to

discretion instead of International Law." It is

difficult to determine when a state becomes "over-

21 Oppenheim, L., "International Law," (1912) Vol. I., pp.

193-194. "As regards intervention in the interest of the balance

of power, it is likewise obvious it must be excused. An equi-

librium between the members of the Family of Nations is

an indispensable condition of the very existence of Interna-

tional Law. If the states could not keep one another in

check, all Law of Nations would soon disappear, as naturally,

an overpowerful State would tend to act according to dis-

cretion instead of according to law. Since the Westphalian

Peace of 1648 the principle of balance of power has played

a preponderant part in the history of Europe. It found ex-

press recognition in 1713 in the Treaty of Peace of Utrecht,

it was the guiding star at the Congress of Vienna in 1815,

when the map of Europe was rearranged, at the Congress of

Paris in 1856, the Conference of London in 1867, and the Con-
gress of Berlin in 1878. The States themselves and the

majority of writers agree upon the admissibility of interven-

tion in the interest of the balance of power. Examples of

this are supplied by collective interventions exercised by the

Powers in 1886 for the purpose of preventing the outbreak of

war between Greece and Turkey, and in 1897 during the war

between Greece and Turkey with regard to the island of

Crete."
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powerful," or whether there are now, or ever have

been any such states. But if we substitute for the

undefined idea, "over-powerful," our nearest concep-

tion, "most-powerful," the contention does not hold

good, according to the present tendency. From
either ignorance or unwillingness, it is the smaller

states that are offering most of the examples of their

own discretion, while the most powerful are the

ones that are following most minutely the principles

of international law. It is also plainly noticeable

that it is the most powerful which are always urging

fairness and equality in international relations.

The number of examples of rearrangement in

Europe in recognition of the principle of the Bal-

ance of Power is one of the main contentions for

its usefulness.

In conclusion we observe that the Balance of

Power as a justifiable cause for intervention is at

present on the very edge of having outlived its

justification. The present diversity of leading opin-

ions only strengthens this conclusion.

Is a state ever allowed to intervene in the affairs

of another state because of the existence of a con-

dition of internal affairs inconsistent with national

morality, and if so, when? It would seem to be

permissible only when the acts in question could be

declared so inconsistent with the acts of a moral

being as to be a public scandal. One or more states

reasonably capable of success, can then undertake
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to right matters. The general feeling is that in-

ternal struggles in a country should be allowed to

work themselves out so long as they do not descend

to the state of mere savagery. If an oppressed peo-

ple is carrying on a revolt there is a feeling against

an intervention to restore order, although an inter-

vention in the same case for the suppression of a

cruel tyranny would be looked on with little disfavor.

Technically they are identical. In spite of the gen-

eral rule it is the fair judgment, flavored with con-

science, that determines right in the exceptional

cases.

When Inadmissible

It is generally agreed that intervention as the re-

sult of the requests of both the parties to a civil

war is allowable. As to the condition when only

one party to the war requests intervention the case

is not so absolutely determinable although the

majority of modern opinion is decidedly against

granting the privilege. Phillimore considers that in-

tervention upon the application of one party to a civil

war can hardly be asserted to be at variance with any

abstract principle of international law, while it must

be admitted to have received considerable sanction

from the practice of nations.

Halleck, on the other hand, contends for what

appears as an evident truth to Hall, that an invitation
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"from only one of the contestants can by itself con-

fer no right whatever as against the other party."22

Hall admits that Heffter and Bluntschli permit in-

tervention at the request of one of the parties, at the

same time stating that "it is hard to see by what

reasoning these views can be supported."23 Law-

rence, Hershey, Moore and others agree with the

second contention.

Hall supports his reasoning by three very definite

examples. First, we will suppose that the interven-

tion is directed in favor of the friendly faction. This

precludes all serious thought of the rights of inde-

pendence, if this intervention is justified on these

grounds. Secondly, we will suppose the interference

directed against the existing government. Inde-

pendence is thwarted by preventing the regular or-

gan of the state from managing its affairs in its

own way. Thirdly, we will suppose it directed

against the rebels. The fact that it has been neces-

sary to call in foreign help is enough to make it evi-

dent that the outcome of the conflict would be

uncertain without that help. Hall goes on to say

that if the state intervenes in accordance with its

decision as to the merits of the case, it burdens itself

with the responsibility of passing judgment on a

case which has nothing to do with the relations be-

tween states, and is hence supposed to be "beyond

22 Baker, Sir Sherston "Halleck's Int. Law." I, p. 102.

23
Hall, W. E, "International Law," I, p. 476,
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(the range of its vision." These arguments seem

/ fairly conclusive and we may without doubt conclude

I
that the prevalent opinion is that such an interven-

v tion is not justifiable.

When Machiavelli suggested to his Prince to do

anything that suited his own interests there seemed

to be little chance for the development of the theory

of right and wrong as dictated by conscience. Gro-

tius made a decided advance from this early attitude

when he suggested constraint on all actions and the

setting aside of personal interests for the sake of the

common welfare. In the matter of intervention he

advised helping the party that had the just cause and

hindering the one with the unjust cause. This

seemed the essence of honesty and fair-dealing, but

it contained that erroneous idea that mortal man was

capable of deciding, in the case of the tangles of

Europe, as to which party had the just cause. This

is hardly ever possible in these days of rapid transit

and even more rapid communication; how much

more so must it have been at the time when it was

advised as the guiding principle. Here, at least, we
have one principle that has occasioned very little

controversy for several generations. It is univer-

sally held that an intervention based on the right of

advancing the party with the just cause is not

warranted by any of the principles of international

law.
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Turning now to the last of our considerations of

intervention from a political standpoint we must

determine whether or not conquest is ever sufficient

reason for such an interference.24 It is almost

universally conceded by modern writers that an

intervention which has for its only purpose, either

immediate or remote, the conquest of the territory of/

the state interfered with is entirely unjustifiable,!

both in the sense of justice and in the right recog-

nized in such cases by the more advanced nations.

In this conclusion no account is taken of the distinc-

tion that Oppenheim makes between conquest on the

one hand and subjugation on the other. The dis-

tinction is never recognized in ordinary conversation,

is not included in Hall's definition, and is not de-

veloped by subsequent writers, although Hershey

calls attention to the fact that Oppenheim does make

such a distinction.

21
Hall, W. E., "International Law," p. 566: "Conquest

consists '.n the appropriation of the property in, and the sover-

eignty over, a part of the whole of the territory of a state,

and when definitely accomplished vests the whole rights of

property and sovereignty over such territory in the con-

quering state."



CHAPTER III

NON-POLITICAL INTERVENTION

When Allowable

It will be recalled that it was pointed out in Chap-

ter II that intervention naturally divides itself into

two phases, viz., political and non-political. We have

considered in detail the various alleged grounds for

political interventions. It is now the purpose to dis-

cuss the interventions which have their causes in non-

political considerations; ron-political meaning those

interventions resulting in the first instance from the

protection of citizens in some manner. 1

The causes allowable in this instance will be dis-

cussed from the standpoint of

—

1. Protection of Citizens.

2. Denial of Justice.

3. Protection of Missionaries.

The protection of citizens in a foreign country

naturally involves the establishment and enforce-

ment of some degree of law and order in that com-

munity. When order is neglected by, or is impossible

for the foreign government, then the more ad-

J See page 19 supra.

58
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vanced state has a right to intervene for the pro-

tection of the life and property of its citizens. When
this cause of complaint is created by temporary ne-

glect or inability, which means that it is spasmodic,

the intervention generally takes the form of diplo-

matic protest. If the cause of complaint results I

from prolonged inability to render the proper pro-]

tection, which means that it is chronic, then the in-/

tervention generally assumes the form of armed

interference. Concerning the method in the first

case there is no doubt. The government which does)

not exercise its rights in this particular is not worthy

of the name. It forms one of the more important

functions of the diplomatic representative. Is the

violation of the territorial sovereignty of the offend-

ing state justified in the second case, and if so, on

what authority?2

The proposition that those who resort to foreign

countries are bound to submit to their laws as ex-

pounded by the judicial tribunals is not disputed.

In such manner does Mr. Forsyth, formerly Secre-

2 Concerning our intervention in Nicaragua in 1912 to

restore order in that State with the idea of making it a safer

place for our citizens to live in, the Outlook of October 19,

1912, comments as follows : "Intervention is not always ag-

gression . . and our effort in Nicaragua will not have

been in vain if it brings to the inhabitants of Central

America some sense of the healthful, restraining influence

which has operated towards the spread of whatever law and

order now obtains in Cuba, Porto Rico and Santo Domingo."
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tary of State, explain the rights of foreign citizens.

But he further notes that there is an exception to

this rule in that when a "palpable injustice" is com-

mitted by the local authority against a foreigner for

some alleged infraction of local laws or treaty ob-

ligations, the home government has a clear right to

demand satisfaction for its citizen from the country

whose authority has committed the offense. 3 Fur-

thermore he maintains that this right is not weak-

ened by the fact that the judicial may be independent

of the executive, or both, of the legislative power.

Complaint is made, of course, to the executive de-

partment of the foreign government. This is the

natural department for the receipt of such complaint,

no matter what department may have been guilty of

the offense.

A case in point is that of the Morris, which

was a vessel of the United States bound for Gibral-

tar, laden with a cargo belonging principally to her

citizens. When within sight of her destination she

was captured by a Colombian privateer upon the

pretext that she had on board a few articles "the

property of the subjects of His Catholic Majesty."

Their action was defended upon the ground of a cer-

tain article of the Colombian Constitution. Mr.

Forsyth explains that "it requires no argument to

expose the absurdity of attempting to apply the

article of the Colombian Constitution in question to

8 Moore, J. B., "International Law Digest," VI, p. 249.
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such a case as this." The matter was purely a just

cause for interference on the part of this Govern-

ment for the protection of the interests of her

citizens.

Inhabitants of the United States in particular, and

those of other countries in general, are granted the

right of public worship and burial according to their

home custom, so long as those rights do not seriously

interfere with peace and safety. Although the pro-

tection of these rights forms one of the less frequent

causes of intervention, the rights are guaranteed to

citizens of the United States by treaties with a num-

ber of foreign countries. Such rights are guaran-

teed in treaties with Colombia in 1824, with Brazil

in 1828, with Mexico in 1831, with Chile in 1832

and in numerous others. Former Secretary of State

Marcy, replying to an unofficial inquiry, points out

an extreme instance of this policy. "Within a year

or two past, also, pursuant to an appropriation by

Congress, a lot of land for a cemetery has been

purchased near the City of Mexico, to which the re-

mains of those who were killed in battle or who died

in that quarter during the late war, have been trans-

ferred and where in future all citizens of the United

States who may die in the vicinity may be buried." 4

The theory that the citizen resident in any foreign

country may demand the same quality of protection

1 Moore, J. B., "International Law Digest," VI, p. 250.
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that is afforded the citizens of that foreign country-

has generally held good. In some cases the standard

of protection demanded of the foreign country has

been higher than the usual average of protection

afforded its own citizens, especially in cases where

that average is below the standard of the more ad-

vanced nations. Unfortunately, there have been

several instances in our own country in which

foreign citizens have been afforded very inadequate

protection by the local authorities. Due to the

peculiar structure of our government the central

authorities are powerless, in most cases, to oppose

directly these local transgressors. The lynching of

Italians at New Orleans in 1891 was carried out in

spite of police knowledge, if not with their conniv-

ance. The same is true of the anti-Chinese riots in

Wyoming, Colorado and elsewhere. The United

States, in these and similar cases, has not denied its

obligations, but has contended that due to the fact

that the central government cannot directly interfere

in local matters, these obligations can be settled by a

money indemnity. All indemnities are paid with the

strict understanding that they shall not be considered

as establishing a precedent for the settlement of

similar outrages that may occur at some future

time. 5 Justification for the payment of indemnities,

5 See "The Responsibility of the Federal Government for

Violations of the Rights of Aliens," American Journal of

International Law, VIII, p. 73.
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in these cases, is furnished by the attitude of this

Government concerning the protection of our citi-

zens resident in foreign countries. This attitude was
definitely expressed by Mr. Bayard, former Secre-

tary of State and Ambassador to the Court of St.

James, when in the case pending with Peru in 1886,

he instructed our minister in that country as follows

:

"It cannot be admitted that in every case the

rights of a foreigner in that country [Peru] may
be measured by the extent of the protection to

person and property which a citizen might obtain.

In times of civil conflict ... it not infrequently

happens that citizens of a country are compelled to

endure injuries which would afford ample basis for

international intervention, if they were inflicted on

a foreigner."6

These instructions were given in reply to the con-

tention of the Peruvian Government that foreigners

had no more rights in Peru than citizens, and that

citizens would be compelled to have recourse to the

general courts in a case similar to the one under con-

sideration. They contended that in accordance with

this principle the Peruvian Government could not en-

tertain directly, through its department for foreign

affairs, the case of the killing of Owen Young, a

citizen of the United States, by a Peruvian soldier.

After some representations on the part of our min-

° Moore, J. B., "International Law Digest," VI, p. 252.
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ister the Peruvian Government altered its decision

in the matter.

The protection given by the State Department to

the interests of our citizens established in foreign

countries has been almost constantly the subject of

criticism, more unfavorable than favorable. Many
believe that it is due to the protection of these in-

terests, in cases where the facts are not all known,

that we are so often in conflict with policies of some

of the governments to the south of us. Whether or

not this is true, and if so to what extent, does not

primarily enter into the question at hand. That

material governmental assistance is given invest-

ments in foreign countries is indisputable, and as a

general principle, is highly desirable

Those who consider the recent Mexican policy of

the Administration such a lamentable failure, at-

tribute the proximate cause of the trouble to the

undue interference, of this and the English Gov-

ernments for the welfare of certain pet interests in

that country. It is alleged that the contest for com-

mercial supremacy in the oil business between the

Cowdray (England) and Waters-Pierce (United

States) interests was virtually taken up by their

respective Governments. In other words, oil held

a position in the Mexican dispute similar to that of

sugar in the Cuban troubles at the close of the past

century. It is certain that there was friction be-

tween the two Governments. The interests of citi-
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zens established in a foreign country, should not be

assisted by their governments to escape difficulties

of their own making, caused by interference in the

internal policies of the country in which they are

located. Commercial interests in foreign countries

should receive protection from the Home Govern-

ment only when legitimately established, and only so

long as they are legitimately operated.

In 1900 Mr. Hay, then Secretary of State, ad-

dressed a letter to the Secretary of the Navy, refer-

ring to a telegram from the American Minister at

Caracas, indicating a probable attack by pillagers

on the property of the New York & Bermudez

Company, an American corporation at Bermudez

Lake in Zenezuda. Mr. Hay expressed the opinion

that the Minister's request for a naval vessel should

be granted; that the gunboat should also protect

all existing rights; and that it should maintain the

status quo pending an investigation and decision as

to an attempt, alleged to be in contemplation, to

deprive the company of its rights and property by

executive action.

Turning to the subject of the denial of justice

as a justification for governmental intervention,

we accept Secretary Bayard's interpretation of the

conditions which are necessary to establish such a

claim.

"If the government of a foreign country refuses

to execute its own laws as interpreted by its courts,
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('and to give effect to the decisions of its own courts,

in respect to a foreigner, it denies justice." 7

"That the state to which a foreigner belongs may-

intervene for his protection when he has been,

denied ordinary justice in a foreign country, and

also in the case of a plain violation of the substance

of natural justice is a proposition universally recog-

nized." 8

"To render legitimate the use of reprisals, it is not

at all necessary that the ruler against whom this

remedy is to be employed, nor his subjects, should

have used violence, nor made a seizure, nor used any

other irregular attempt upon the property of the

other nations or its subjects; it is enough that he

yhas denied justice." 9

Again, if the tribunals of a foreign state "are

unable or unwilling to entertain or adjudicate upon

the grievance of a foreigner, the ground for inter-

ference is fairly laid."10

' Moore, J. B., "International Law Digest," VI, p. 266. At

another time Mr. Bayard, quoting Sir Travers Twiss, an

eminent writer on public law, agrees that
—

"International jus-

tice may be denied in several ways ; 1. By the refusal of a

nation either to entertain the complaint at all, or allow the

right to be established before its tribunals. 2. By studied

delay and impediment for which no good reason can be given,

and which are, in effect, equivalent to a refusal. 3. By an

evidently unjust and partial decision."

* Thomas F. Bayard to Mr. McLane, Minister to France

(1886). Moore, J. B., "International Law Digest," VI, p. 266.

'Valin, "International Law."
10 Phillimore, Sir R., "International Law," II, pp. 4-5.
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It seems clearly evident from these authorities

that this principle admits of no dispute. When the

courts of a foreign country deny justice in any of

the forms mentioned there is more cause for press-

ing representations than in the case where the local

police have failed to protect the foreigner from mob
violence. In the latter case there may have been

some excuse due to the exigencies of the moment,

but in the former there would seem to be clear

malice, exercised and concurred in by that part

of the people from which such actions are least

excused.

To make this interposition on the part of his

government valid, the foreigner should first attempt

,

to obtain justice for himself, and exercise every

effort that would likely influence the authorities con-

cerned. This necessity of the case was explained

on the part of the United States, at an early period

in our history by Thomas Jefferson, at that time

Secretary of State.
11

A very clear case involving this principle is found

in the "Diplomatic Correspondence" of the United

States. The subject of the lengthy correspondence,

in this instance, was due to a claim, on the part of

the United States, of a denial of justice by the

U
"'A foreigner, before he applied for extraordinary inter-

ference should use his best endeavors to obtain the justice

he claims from the ordinary tribunals of the country" ("For-

eign Relations Series"),
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Haytian Government in the case of Mr. Frederick

Mevs, an American merchant, residing and carrying-

on his business in that country. It appears that Mr.

Mevs was seen by one of the natives to come from

the direction of the harbor, about eight o'clock in

the evening with a bundle under his arm. The
Haytian commissioned himself to follow the suspect,

and traced him to a store of another American citi-

zen where he left his bundle, departing shortly after-

wards. As the native conceived the idea that the

bundle contained smuggled articles of some kind,

he reported to the police. Mr. Mevs was ar-

rested and put into prison without preliminary

hearing of any kind and without warrant. It must

be explained that the laws of Hayti on this subject

are very similar to our own, from which they are in

large measure copied.

After several days, the absence of the merchant

being discovered by his friends, he was found in

the local jail. No amount of effort on their part

was able to elicit the charge on which their friend

was being held, nor when his case was likely to

come to trial. The orders "came from above." The

American Minister was appealed to, and after

very strong representation, was able to bring the

case to trial after a total delay of twenty days, dur-

ing which time Mr. Mevs remained in prison. At

the trial it developed that on the night in question

the merchant had found it necessary to work at his
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office later than usual, and upon leaving, had taken

a bundle containing soiled clothes to a friend's house

where he was accustomed to have his laundry done.

Counsel for the defense, a Haytian, scored the police

and the courts in general for palpable denial of

justice, as well as arrest on the sole evidence of a

questionable character, without any preliminary in-

vestigation before committal. It was made plain

that foreign states would not tolerate such actions

against their citizens without interfering.

As a result of the trial and its findings, the Amer-
ican Minister, through advice from the State Depart-

ment, presented a claim for damages. In accordance

with the opinion of Mr. Mevs his business and

reputation had suffered to the extent of one thou-

sand dollars during each day of imprisonment,

making a total claim of twenty thousand dollars.

After long delay and much haggling on the part of

the Haytian Government it was found necessary to

dispatch a gunboat to those waters to convince the

authorities there of the sincerity of the United States

in the matter. Many visits and prolonged contro-

versies were necessary before a compromise agree-

ment was reached. To finish the account of this in-

teresting transaction, a check was received by the

American Minister in Hayti stipulating for the

amount agreed upon in the much depreciated cur-

rency of that country. This check was immediately

returned, and it was several more weeks before the
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Haytian Government could be convinced that inter-

national payments were settled in gold unless other-

wise specified. 12

The case of Alexander McLeod, a British subject,

although involving the same principle, was not of

so elementary a nature as that just cited. This

case was opened by the British Minister at Wash-
ington demanding from the United States "formally,

in the name of the British Government, the immedi-

ate release," of the gentleman in question. McLeod
had been arrested in the State of New York and in-

dicted in a local court for the crime of murder, al-

leged to have been committed at the setting adrift of

the steamer Caroline in the port of Schlosser, in that

state. The release of the British subject was de-

manded on the grounds that the act, on ac-

count of which he had been arrested, was an act of

public force on the part of the British authorities.

The contention was, that in accordance with all just

principles of international law, no individual con-

cerned could be held personally answerable in the

court of ordinary law as for a private offense. In

that he was merely acting under the direction of

the authorities, the crime, if there was one, was a

subject for diplomatic intervention only, and as such

should be dealt with by the State Department ex-

clusively. Since the case was already pending in a

"For. Rel. No. 129, House Ex. Doc. and. S. 53 Cong.

I. 11-18-189B.
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state court, it was not within the powers of the

President of the United States to interfere with it

in a direct manner. Nevertheless, the Attorney-

General was directed to attend the trial, and to

communicate to the State Court, on the part of the

National Government, evidence of the demand made

upon it by the British authorities. 13 Thus, although

the Government was unable to do anything directly

in the matter, it was able to bring great influence

to bear on the disposition of the case. Here the

opinion rested upon the fact that the case was not

being submitted to the proper tribunal, and in so far

as that was true there was an evident denial of

justice. 14

As Mr. Olney specifically stated when Secretary

of State, "this government can properly intervene

where an American citizen has been actually denied

justice in the courts of a foreign country. The mere

anticipation that an injustice may be done in judicial

proceedings clearly does not afford ground for in-

tervention." Furthermore, it is very difficult to

forecast the action of any government in the event

of an intervention upon this principle, unless all

"In a letter to the Attorney-General, containing his in-

structions, Mr. Webster said:
—

"If this indictment was pend-

ing in one of the courts of the United States, I am directed

to say that the President, upon the receipt of Mr. Fox's last

communication, would have immediately directed a nolle

prosequi to be entered."

" See "Scott's Cases on International Law," pp. 319-320.
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the particulars of the specific case are at hand.

Thus it sometimes happens that the decision has

depended more upon the particulars than upon

the general principle involved, and seems at first

sight, to be a contradiction of that general princi-

ple. Consideration of this fact accounts for the

uncommitting reply of Mr. Gresham (Sec. of State)

to an inquiry as to future protection that the United

States might afford certain of its citizens who con-

templated the expenditure of large sums in Hon-
duras. These citizens were anxious to know whether

or not a grant of valuable land given them by the

existing government in Honduras, would be pro-

tected by the United States in the event of a revolu-

tion in that country, resulting in the overthrow of

the government. As the inquirer put it
—

"Will

these American citizens be protected by the United

States Government in this grant which they have

received from the Government [of Honduras], in

case there is a change of administration in that

country ?" Mr. Gresham replied

:

"The Department can only say in response to

your inquiry that it has no reason to suppose that

the interests of your clients in Honduras would be

affected by a change in the administration of that

country; nor can it anticipate the perils to which

they might be exposed in the case of insurrection or

revolution. It is, therefore, unable to give any

specific assurances in relation to these matters. This



NON-POLITICAL INTERVENTION 73

Department will at all times endeavor to secure to

our citizens in foreign lands the right to which they

may be entitled under international law and our

treaties with other powers. The general ground of

diplomatic intervention, however, in behalf of pri-

vate persons is a denial of justice, and the question

whether there has been, or is likely to be, such

denial, is one that can be determined only on the

circumstances of each particular case as it may
arise." 15

The tenacity with which most countries cling to

the right of intervention, diplomatic at least, for the

satisfaction of denials of justice, or for protection of

citizens in other cases, is very marked. Our State

Department has turned down several propositions

made by foreign countries because they seemed to

include, among other things, provisions whose aim

was the discontinuance of this principle. In 1890

the Government of Ecuador proposed to the United

States that they should mutually agree to renounce

recourse to diplomatic remedies and claims until

"exhausting all other means of redress, through the

courts of justice, or proper authorities, including

appeals against judges and courts." This country

replied that so long as it were not intended "to ex-

clude the employment of good offices, or the making

of proper representations short of formal diplomatic

15 Mr. Gresham to Mr. Sheehan, August 25, 1894 (Moore,

J. B., ""International Law Digest," VI, p. 272).
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claims about cases still pending and not determined,"

the proposal would seem to be covered by "the gen-

erally accepted principle that a denial of justice,

which constitutes the true grounds of formal diplo-

matic demands, does not exist until the remedies

afforded by the laws of the country have been tried

and found wanting." It was further pointed out

that there would be great difficulty in bringing into

"our conventional relations with a single state stipu-

lations which, although not novel in design are yet

so in form, and which for that reason would be

open to misconstruction." 16

The weight of these authorities makes a fairly

complete case for the justification of intervention

due to a denial of justice.

I Respecting the protection of missionaries, the

'United States shows about the same considera-

tion as she does in respect to other classes of citi-

zens resident abroad. The missionary establishments

are given that same protection as to their prop-

erty rights as any other vested foreign interest of

our citizens would receive. In many cases our State

Department has even stretched a point in a friendly

mediation for the establishment or extension of some

particular religious work in a foreign country.

The United States does not go so far in these mat-

ters as do some of the European states which under-

take to assume a limited protectorship over Christian

16 Mr. Blaine to Mr. Caamano, May 19, 1890.
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communities, especially in Turkey. One can scarcely

believe the number and variety of problems that are

presented to our State Department for their solution,

in connection with these missionary endeavors. In

view of our past conduct in such matters, many of

the petitions request almost inconceivable actions on

the part of our Government. European countries

habitually give greater protection and encourage-

ment to their religious workers than to most other

classes of their citizens resident abroad. No doubt

this example has been a great factor in influencing

the American missionary to make requests, impos-

sible for our Government to grant in consideration

of its traditional usage.

In 187 1 troublesome times in Turkey resulted in

the persecution of a part of the natives who had been

converted to the teachings of Christianity. The

American missionaries, in the interests of their

wards, made representations to the American Vice-

consul-general in that particular region, asking

what help they might expect from the United

States for the protection of native Christians.

The question was referred to the American Minister

at Constantinople, who stated that although he was

without instructions on the subject, he would say

that however much the United States Government

might be interested in the principle of religious lib-

erty, the present situation presented so much delicacy

as to prevent official interference.
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Another example from Turkey, which is the

scene of a large part of the troubles of the American

missionaries, illustrates even better than the one

just cited, the frequent unreasonableness of the

missionaries. The contention was that this case in-

volved a violation of the right of private worship in

the Armenian district of Turkey, a right which had

been granted by treaty to citizens of the United

States. It appears from the voluminous corres-

pondence on the subject that a private house in

Turkey had been so fitted up inside that it could

accommodate at least twenty-five people for the

object of worship. This the missionary called pri-

vate worship, and so long as the spreading of the

Gospel necessitated no further additions of a public

character there seems to have been no molestation

on the part of the native population. It was later

found advisable, however, to erect a bell tower

and bell on the roof of this private house to call

together the faithful. It was to this public demon-

stration of another religion in their midst to which

the Mohammedans objected. Their objections final-

ly took the form of physical force in silencing the

bell and removing the tower. Vigorous complaint

to the State Department in this case was unavailing.

Previous to appealing to the Home Government, the

missionaries had directed their request for help to

the Turkish Government.

Mr. Frelinghuysen in discussing this subject with
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the American Minister remarked that "the right of

private worship in a dwelling house must be main-

tained, and that if it were infringed the remon-

strances of the legation were to be immediate and

energetic. To insure that the intervention of this

Government in such a case was obtained in good

faith and due as a right, it was very desirable that

such discretion be observed by the American citizens

of non-Mohammedan faith, who had taken up their

abode in the Mohammedan regions of Turkey as not

to overstep the bounds which separate private from

public worship, or to give grounds for any plausible

complaint from the Turkish authorities that the sen-

sibilities of their people were wounded by any, to

them, offensive demonstrations of a character usu-

ally connected with public ecclesiastical worship."

He further intimated to Mr. Wallace, the American

Minister, that "it might be well to inform the mis-

sionaries who sought his advice or intervention in

such matters, that the United States Government

was not willing to make the right to use church bells

on private dwellings a diplomatic question with

Turkey, and that the part of discretion for them to

pursue would appear to be avoidance of opportunity

of giving offense to the people among whom their

lot was cast."
17 The principle involved in this case

17 Mr. Frelinghuysen (Sec. State) to Mr. Wallace (Min.

to Turkey) January 9, 1884. (Moore, J. B., "International

Law Digest," VI, pp. 336-337)-
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includes a large number of untenable requests of

the American missionary.

On the other hand, where there is an undoubted

case of transgression of private rights, this country-

has been most emphatic in its demands for repara-

tion. When, in 1893, it was learned that a Miss

Felton, an inoffensive American woman engaged in

missionary work in Koordistan, had been attacked

by some of the native population, representations of

such a character followed, on the part of this Gov-

ernment, that the result was the issuance of orders

for the arrest of the assailants, the removal of a

delinquent official and the adoption of more protec-

tive measures for those engaged in missionary

work. 18

After the Caroline and Pelew Islands had been

transferred from the sovereignty of Germany to

that of Spain, our State Department addressed a

communication to the Spanish Minister in Washing-

ton, observing that it was presumed that the Spanish

Crown would afford the same protection to the

American missionaries in those islands that was

accorded Germans and other foreigners living

there. The Spanish Minister, in reply, forwarded

"In referring to this affair in his Annual Message of

December 3, 1894, President Oeveland said;
—"Three of the

assailants of Miss Felton, an American teacher in Mosul, have

been convicted by the Ottoman courts, and I am advised that

an appeal against the acquittal of the remaining five has been

taken by the Turkish prosecuting officer."
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a note to Mr. Bayard, from his Government,

declaring that it was opposed to their intentions to

hamper, in any way, the progress of the American

workers in those islands. Soon after assuming the

government of the islands, the Spanish authorities

closed, with one exception, the American schools;

forbade one of the missionaries to preach; sup-

pressed services at some of the churches ; and seized

lands granted to the missionaries by the native

chiefs. Shortly after this hostilities broke out be-

tween the Spanish troops and the natives, resulting

in the burning of the American missions by the

Spanish soldiers, and, finally, in the departure of the

missionaries from the islands. Complaints and

claims were presented by the United States to the

Spanish Government, and in 1893 the whole matter

was pressed for settlement. The United States

demanded

:

First. The restoration of the missionaries to the

scene of their labors.

Second. Compensation for the property destroyed

or taken from them by the Spanish authorities.

Very shortly after these demands were made, the

legation at Madrid reported the consent of the

Spanish Government to the return of the mission-

aries and the payment of a $17,500.00 indemnity

on acount of loss of property. Spain, however,

qualified the first concession by retaining, "the

right of fixing the moment" when the missionaries



r

80 DOCTRINE OF INTERVENTION

might return, and disclaiming all responsibility in

case they should return before such permission was
granted. 19

Every country generally demands an indemnity

from a foreign government for the murder of one

of its missionaries by natives of the foreign coun-

try. This principle was put to good advantage on

at least one occasion in advancing national interest

when Germany demanded from China two Treaty

Ports in payment for the murder of two German

missionaries. Payment in other than money indem-

nities had not been peculiar to Germany. Other of

the European countries have used the intervention

conducted on behalf of their missionaries as a lever

for the acquisition of certain concessions in the

weaker country, responsible for the injuries of the

missionaries in question. European practice takes a

wider range in this connection than the American.

When Conditional

There are several non-political causes of interven-

tion, which while recognized as just in some parts

of the world are either regarded as unjust in others,

or are unknown in practice, due to peculiar local con-

ditions. Still others are justified, internationally,

only under certain conditions. Among these condi-

tional causes for intervention are:

"Moore, J. B., "International Law Digest," VI, pp. 345-346.
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1. The Collection of Contract Debts.

2. Protection of Humanity.

3. Intercession for persecuted Jews, etc.

4. Right of Asylum.

The first of these causes has been the grounds for

many interventions of European states in South

America, as well as the subject of much discussion

at international conferences. It has caused repeated

applications of the Monroe Doctrine on the part of

the United States, and many embarrassing situations

for our Executive Department. In the past, the

cause of most interventions based on this principle

has been the failure of the less advanced (po-

litically) countries of South and Central Amer-

ica to meet the interest on loans floated by their

governments in European countries. These con-

tracts generally call for an excessive rate of inter-

est, which is only fair in view of the risk connected

with the investment. The European investors have

little hesitation in assuming the risk, relying on their

governments to collect the payments if they are al-

lowed to lapse for any considerable length of time.

The collection of these debts by European Gov-

ernments often necessitated a blockade, or, in ex-

treme cases, an occupation of some part of the

offending country without its consent. Here

European practice came into conflict with the

theory of the Monroe Doctrine, resulting in embar-

rassment to all concerned. There was bound to be
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an understanding sooner or later. This under-

standing was reached by the Second Hague
Conference in 1907.

20

The particular provision of the Second Hague

Conference which related to the question of inter-

vention for the collection of contract debts is known

as the Porter Convention. It declares, in sub-

stance, that the use of force for the collection of

contract debts is illegitimate, unless there has been

a refusal to arbitrate on the part of the offending

nation, an interference with the workings of the

tribunal, or a refusal to submit to the award.

Previous to the passing of this Convention by the

majority of the states represented at the Hague

Conference, Mr. Root in a speech at Buenos Ayres

on August 17, 1906, said in part: "We deem the

use of force for the collection of ordinary contract

debts to be an invitation to abuses in their necessary

^results far worse, far more baneful to humanity

20 There is at present no settled understanding as to

what is meant by the term "Contract Debts" as legislated on

by the Hague Conference. Some maintain that it includes

only those debts resulting from contracts entered into by a

government, in its official capacity with foreign citizens.

Some contend that the term covers governmental bond issues,

etc., which are sold indiscriminately to all comers. Some

hold that both cases involve the government interested in

a "Contract Debt." The majority of opinion seems to res-

trict the application of the provisions of the Hague Confer-

ence to the first meaning.
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than that the debts contracted by any nation should

go unpaid."21

Subsequent to the passing of the Porter Con-

vention, Mr. Hershey, discussing this subject said:

"There is no good reason why the same principle

should not be applied to all claims of a pecuniary

nature."22 It must be explained that as interna-

tional law now stands this forcible intervention

is prohibited only in the collection of contract

debts. In the collection of any debts by forcible

intervention on the American Continent, the Euro-

pean state must be very cautious that territory is

not occupied with the idea of permanent retention.

The State Department has not denied the right of

occupying seaports temporarily for the collection of

the customs, in satisfaction of just debts.

The United States has had practically no occa-

sion to employ intervention for this purpose in

Europe, and since the custom has been regulated and

restricted by the Porter Convention, the solution of a

portion of this vexing question seems possible. The

South American countries will, as a rule, arbitrate.

If they did not agree of their own free will, it is

probable that pressure would be brought to bear by

21 Mr. A. S. Hershey, in commenting on this section,

says :
—

"It may be noted that Secretary Root speaks erf the

forcible collection of CONTRACT debts. The case [of in-

tervention] for the iforcible collection of ordinary debts would

be still weaker."
22 "The Independent," April 6, 1911.
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several of the stronger and more advanced countries

in this hemisphere. The American and British

statesmen are not in complete harmony on this

subject, although the general policy of the two coun-

tries has been about the same. The British did,

however, intervene in the cases of Mexico, Egypt,

and Venezuela for the purpose of collecting

contract debts. The United States intervened in

Santo Domingo and Central America. The collec-

tion of the customs of Santo Domingo, sanctioned

by the Powers, is almost exclusively in the interest

of European investors. The English policy, as ex-

pressed by Lord Palmerston in 1848 and Premier

Balfour in 1902, has been that such an intervention,

although legally permissible is inexpedient. In

other words, it is a question of policy and not one

of law. 23

23 In speaking of the large debt owed by the Spanish Gov-

ernment to British subjects, Lord Palmerston concluded a

speech by saying :
—"But this is a question of expediency, and

not a question of power; therefore let no foreign country

who has done wrong to British subjects deceive itself by a

false impression that the British nation or the British Parlia-

ment will forever remain patient under the wrong; or that,

if called upon to enforce the rights of the people of England,

the Government of England, will not have ample power and

means at its commands to obtain justice for them.''

Ex-president Roosevelt in a message to the Senate on this

subject said :
—"Except for arbitrary wrong, done or sanctioned

by superior authority, to persons or to vested property rights,

the United States Government, following its traditional usage
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This whole principle, in its present form, traces

its beginnings to the Calvo Doctrine, which was

probably the first concrete expression bearing on

the subject. The Calvo Doctrine, as well as the

later Drago Doctrine, is but the beginning of the

Porter Convention as it was considered by the

Hague Conference. As Hershey explains the Calvo

Doctrine, it was a declaration, owing its authority

to Calvo, which "condemns intervention (diplomatic

as well as armed) as a legitimate method of enforc-

ing any or all private claims of a pecuniary nature,

at least such as are based upon contracts or are the

result of civil war, insurrection or mob violence,"

This is the beginning and is necessarily very broad.

The development was a narrowing process to a cer-

tain extent. "The broader Calvo Doctrine should

be distinguished 'from the narrower Drago Doctrine,

which merely forbids the forcible collection of public

debts—a doctrine equally sound in principle and

wise as policy, but which its author, the eminent

Argentine statesman, Sefior Drago, supported by

the erroneous and in part obsolete contention that

in such cases, aims to go no further than the mere use of

its good offices, a measure which frequently proves ineffective.

On the other hand, however, there are government* which do

sometimes take energetic action for the protection of their, sub-

jects in the enforcement of merely contractual claims, and

thereupon American concessionaires, supported by powerful

influences, make loud appeal to the United States Govern-

ment in similar cases for similar action."
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'it is an inherent qualification of all sovereignty that

no proceedings for the execution of a judgment

may be instituted or carried out against it.'
"2i

It must be borne in mind that the Porter Conven-

tion does not authorize the use of force in any case. 25

This observation is based on the sentence in the

Convention which states that
—"The Contracting

Powers agree not to have recourse to armed force

for the recovery of contract debts claimed from the

Government of one country by the Government of

another country as being due its nationals." The

Convention further declares that "This undertaking

is, however, not applicable when the debtor state

refuses or neglects to reply to an offer of arbitra-

tion, or, after accepting the offer, renders a 'com-

promis' impossible, or, after the arbitration, fails to

submit to the award." Thus although the use of

force is not sanctioned in any case, nevertheless it

is not forbidden in all cases. There remain still

some unstopped loop-holes for the statesman who

has a desire for pretext. The Porter Convention

24
'Essentials of International Public Law," pp. 162-163 n. 6.

25 Hershey, A. S., "Essentials of International Public Law,''

p. 331 n. : "It may be noted that the so-called Porter Con-

vention as at once broader and narrower than the famous

Drago Doctrine—broader, in that it includes public loans as

well as ordinary contract debts, and narrower in that it does

not absolutely forbid the use of force in the collection of

contract debts. It is narrower than the Calvo Doctrine, which

forbids even diplomatic intervention, except as a final resort."
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has gone a long way towards solving the difficulty

in respect to those nations (which form the large

majority) finding it possible to subscribe to its

provisions as presented to the Conference.

As regards an intervention undertaken in the

cause of humanity there seems to be a divergence

of opinion among the most prominent writers rang-

ing from strict prohibition, to the choice of public

opinion. Lawrence admits that in a few instances

in the past, intervention on this principle has been

justified, and cites as an example the intervention of

the great Powers of Europe in i860 to put a stop

to the massacre of Christians in the district of

Mount Lebanon. He agrees with the author whom
he quotes that "their proceedings were worthy of

commendation though they could not be brought

within the strict letter of the law."26

The concensus of opinion seems to be that each

case must be judged on its own merits. Although

Lawrence admits that it has been justifiable in the

past, he also contends, not without justice, that

—

"to say that this is no rule because it may laudably

be ignored once or twice in a generation, is to over-

turn order in an attempt to exalt virtue." Historicus

in "Letters on Some Questions of International

Law," points out that an intervention to put a stop to

a barbarous cruelty is "a high act of policy above

and beyond the domain of law." It is generally

* "Cambridge Modern History," XI, p. 636,
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agreed that should the offense be continued, and be

of such a nature as to shock all national morality,

then an intervention may be permissible if an occa-

sion should arise that would make it possible for

this intervention to accomplish positive good. On
the subject of the necessity of success to justify an

intervention, T. S. Woolsey, after recounting the

unforeseen difficulties of the English intervention

in South Africa, makes the following remarks on

the Mexican situation

:

"The job of Mexican intervention would be

greater than this [England in South Africa] and

our preparation for it less. We should not inter-

vene because it is so doubtful if we could intervene

successfully, whereas intervention to be justified

must be successful." 2 ^

If intervention in Nicaragua was justified on

grounds of humanity, as many seem to think it was,

why not intervene in Mexico on the same principle ?

The difference between the two cases was pointed

27 Mr. Frederick R. Condert in the Outlook of February

22, 1913, comments :
—

"It would be the most vital step taken

by our country since 1898. It would probably mean the rais-

ing of an army of occupation of 300,000 men and the oc-

cupation and policing of the whole vast extent of Mexico. It

might mean, too, that we would be tied up in Mexico for ten

years to come. Inevitably it would mean much bloodshed and

loss of life. It should only be done in the last resort to

save one third of the continent from a relapse into anarchy

and the destruction of its civilization,"
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out in the Literary Digest of October 9, 1912.

1. In the Nicaraguan intervention the aid was

solicited by the legitimate government.

2. The Mexican problem is larger and the end

less clear than the one in Nicaragua.

That is, that although the American Marine could

comfortably quell the Nicaraguan disturbance with-

out further developments, nevertheless in Mexico,

the general antipathy to everything American would,

it is asserted by many, probably unite all factions

against the "policeman" as nothing else could. Thus

this intervention would, for a time at least, increase

the disturbance and humanity would be benefited

only at a great expense and after an indeterminable

lapse of time.

The converse of the arguments offered in con-

demning intervention in Mexico is again offered

to uphold the justice of the one in Nicaragua. The
interference was solicited by the legitimate govern-

ment and the end was comparatively clear. Presi-

dent Taft was severely censured for his course in

this matter by several recognized authorities, but if

the following extract from the hero of many Central

and South American embroglios can be accepted,

the intervention would appear to be justified on

several humanitarian grounds. Mr. Lee Christmas,

Commandant of Puerto Cortes, Honduras, says

:

"Intervention of the United States in Nicaragua

averted what might have proved the bloodiest gen-
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eral revolt in the history of Central America. The
use of American Marines prevented the Nicaraguan

revolutionists from capturing the Government. If

the Liberals had won in Nicaragua, the revolution

would have spread to Honduras, Guatemala and

possibly Salvador."28

All such cases must be judged only after a care-

ful consideration of the details, as well as the possi-

ble magnitude of the dangers which would result

from non-interference.

The early notion on the subject was one of the

greatest freedom. This idea runs through all the

early writers who find only praise for that nation

which undertakes an intervention in the declared in-

terest of humanity.29 It can hardly be said that any-

thing approaching this view is seriously offered by

anyone at the present time. There are, however,

more liberal views than that held by Lawrence. In

fact there is almost every shade of opinion on the

subject at the present time, excepting that very

liberal one expressed by Vattel and Grotius.

Oppenheim, in his treatment of the question comes

to the conclusion that such an interference will

"Literary Digest XDV, pp. 657-8.
28
Vattel's ideas were very pronounced on the advisability

of such action, and in this he was following in the foot-

steps of his predecessor Grotius, who says :
—"Any sovereign

may justly take up arms to chastise nations which are guilty

of enormous faults against the laws of nature."
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probably be justified in the future if it takes the

form of a "Collective intervention of the Powers."

Hershey goes a step further, contending that

forcible intervention was justified in the past in the

cases of Greece, Bulgaria, and Cuba, "where great

evils existed, great crimes were being perpetrated,

or where there was danger of race extermination."

He agrees with Oppenheim, however, that in order

that the interference might not be used as a mere

pretext for hidden motives "there must be at least

several participants, or if one nation intervenes it

should act as the agent or mandatory of the others,"

as did the United States in Santo Domingo.

As the feeling of general interest in humanity

increases, and with it a world-wide desire for some-

thing approaching justice and an international soli-

darity, interventions undertaken in the interests of

humanity will also doubtless increase. Nations will

probably have more and more reason to interfere

in the cause of humanity as the progress of the

sciences develops. We may therefore conclude that

future public opinion, and finally international law

will sanction an ever increasing number of causes

for intervention for the sake of humanity, where

that cause is made the object of collective action on

the part of a number of the larger powers. We can-

not believe that the more advanced nations would

hesitate to intervene to suppress the spread of any

contagious disease, for example, after their scientists
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had discovered a method for fighting that scourge

of humanity. Nor do we believe that anyone would

say that such an interference was not justified.

A broader application of this principle suggests it-

self in the feeling that the time maybe not far distant

when nations will make use of the power of inter-

vention to prevent or terminate a war that is con-

sidered unjustifiable by insisting on the employment

of arbitration to settle the dispute. Commercial

reasons, as well as the great disasters of modern

warfare, will serve to make their intervention

justifiable.
30

/ The case of an intervention in the interest of

j

persecuted Jews presents several distinct peculiari-

1 ties. In the first place, the race has no direct pro-
1

tecting governmental authority. In the second place,

due to their scattered condition, they are unable

to unite in sufficient numbers for their own adequate

protection. These two facts are sufficient to ex-

plain the peculiarity of the present situation of the

Jews in Roumania.

At the Berlin Conference of 1878, the Powers

30
In referring to the intervention undertaken in Santo

Domingo by Great Britain, Germany, and the United States

in behalf of "suffering humanity," Sir Henry Bulwer says :

—

"When great and civilized nations interfere to regulate the

affairs or quarrels of smaller or less civilized ones, their justi-

fication must be founded on the beneficient policy which

directs and the strict impartiality which limits their line of

conduct."
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agreed to recognize the Balkan States on the con-

dition that they should not impose any religious

disabilities on their subjects. This was the spirit

and letter of Article 44 of that Agreement. Rec-

ognition was granted with the understanding

that this stipulation would be fulfilled. Hence

it follows from the spirit of article 44 that should

this article be violated, the Powers signing that

Agreement had the right, and even more the

duty, of intervention. Nevertheless, in accordance

with the municipal law in Roumania, the Jews

are, with a few exceptions, considered as for-

eigners so that they may not come under the

provisions of the article just mentioned. On the

other hand, the authorities argue that since these

Jews are not subjects of any other state, Roumania

may compel them to render military service. The

authorities treat them, in respect to many other

matters, as their discretion may direct. It would

seem that the parties to this Berlin Conference

are lax in the fulfillment of their obligations so

long as they allow such actions to continue. For

them, intervention for the correction of the present

anomalous condition of the Roumanian Jew, is

legally justifiable. For other states the cause is

very weak. It must be admitted that the so-called

rights of mankind are not absolutely assured.31

31 In developing the question whether or not nations are

justified in intervening in .such cases, Oppen'heim says

:
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If Oppenheim's history of the development of the

mutual ascendency of the Christian religion and the

principles of international law is a true one, it is

hard to see upon what groundsman intervention for

the suppression of such conditions as exist in Rou-

mania in respect to the Jewish population can be

denied.

The development of the "hands off" policy is

nullifying sympathy in a similar case, where no

agreement exists to justify an intervention. 32 The
case of the Jews in Russia is known to the civilized

world. The reports cannot all be false. The

condition of these people arouses pity, but although

"The Law of Nations is a product of Christian civilization and

represents a legal order which binds states, chiefly Christian,

into a community. It is therefore no wonder that ethical ideas

which are some of them the basis of, others a development

from, Christian morals, have a tendency to require the help

of international law for their realization. When the Powers

stipulated at the Berlin Conference of 1878 that the Balkan

States should be recognized only under the condition that

they did not impose any religious disabilities on their subjects,

they lent their arm to the realization of such an idea. Again,

when the Powers after the beginning of the nineteenth century

agreed to several international arrangements in the interest of

the abolition of the slave trade, they fostered the realization of

another of these ideas."
82 Phillimore in his work on International Law states that

one of the just causes of intervention is "to protect Persons,

subjects of another state, from persecution on account of

professing another Religion not recognized by that State, but

identical with the Religion of the Intervening State." (I, p.

468.)
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deplorable conditions exist there, they are not ex-

isting in violation of any international agreement.

The Jews in Roumania have a much stronger case

than the Jews in Russia, but the only legitimate

authority for taking up their cause from a strictly

legal standpoint has failed to act.

One of the strongest views in opposition to an

intervention based on religious oppression is ex-

pressed by Hall, from whose writings Oppen-

heim says many of his opinions are formed. I

Evidently this opinion came from a different source.

There are several writers who maintain that

the Law of Nations guarantees to every individual,

wherever he might be, the so-called rights of man-

kind, no matter what may be his status; that is,

even though he may be stateless. Among these

writers are Bluntschli, de Martens, Bonfils and

others."33

We may conclude that although the opinions of

the writers just mentioned can hardly be said to

obtain at the present time, nevertheless there is a

tendency to depart from that very strict construction

given to the principle by Hall. As in the case of

humanity it seems that the tendency of an ever in-

creasing pressure of public opinion, combined with a

more universal demand for justice, is to push the

claim for legality of this cause ever nearer that

33 For Hall's opinion on this question see his "International

Law" p. 290.
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point where it will be recognized by the majority.

Religious toleration will be one of the accomplish-

ments of an advanced international community, just

as surely as it is of the more enlightened states of

the present time.

' The question of the admissibility of the right of

•asylum in various cases is a difficult one due

/ to the fact that while it is sanctioned by the best

writers as allowable in some countries, its use in

others is almost universally prohibited at the pres-

ent time. The right of asylum may be granted in

three ways : first, by a country allowing the individ-

ual in question to come within its borders ; secondly,

by a foreign legation allowing the accused shelter;

thirdly, by a public vessel of a foreign country re-

ceiving on board a fugitive.

The fact that every state exercises territorial su-

premacy over all persons within its borders allows

that state, except in cases where treaty agreements

provide for the contrary, to grant an asylum to every

individual who crosses its frontier. It must be

understood that this is a right on the part of

the state, and is not a right that the individual,

as such, possesses. The state incurs no corre-

sponding responsibilities as far as the individual

is concerned. The state may turn from its borders

the person seeking admission. After receiving him

the state may consider it necessary to keep him under

surveillance, not only for the protection of its own
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citizens, but also to prevent the endangering of the

safety of another state,—a rule which every nation is

called upon to observe. These precautions are being

taken by the United States with respect to the Mexi-

can refugees now within its borders.

Extradition treaties cover, at the present time,

with fair thoroughness, all crimes that are not of a

political nature. Such provision for mutual return

of criminals, having its origin at the time of the

French Revolution, has greatly lessened the inter-

national burdens of many states. Since extra-

dition treaties have been concluded so generally,

the main difficulty is to determine what crimes shall

constitute those of a political nature. Decisions

on this subject are offered by the Oxford Rules,

adopted by the Institute of International Law as

modified at Geneva in 1892. They declare, in

Article 13. "Extradition is inadmissible for purely

political crimes or offenses. Nor can it be admit-

ted for unlawful acts of a mixed character or con-

nected with political crimes or offenses, also called

relative political offenses, unless in the case of crimes

of great gravity from the point of view of morality

and of the common law, such as murder, man-

slaughter, poisoning, mutilation, grave wounds, in-

flicted willfully with premeditation, attempts at

crimes of that kind, outrages to property by arson,

explosion or flooding, and grave robbery, especially

when committed with arms and violence.
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"So far as concerns acts committed in the course

of an insurrection or of a civil war by one of the

parties engaged in the struggle and in the interest of

its cause, they cannot give occasion to extradition

unless they are acts of odious barbarism or vandal-

ism forbidden by the laws of war, and then only

when the civil war is at an end."

A later Article states that acts directed against the

bases of all social organization cannot be considered

as acts of a political nature. These views as to

what constitutes a 'political crime have received

some severe criticism, but seem to outline the best

opinion on the subject. Most European states recog-

nize the enactment of Belgium of 1856, known as

the Attentat clause, which provides that a mur-

der of the head of a state or a member of his family

shall not be considered a political crime.34 On this

particular point, Oppenheim observes that the Bel-

gian clause goes too far, in that it is an entirely

possible case for the ruler of a state to be murdered

from political motives, a case which would not war-

rant extradition. Hershey agrees with this opinion,

further declaring that "mere anarchistic attempts

should receive no quarter." Socialists represent a

different type in that their idea is not to destroy

all social organization, but to reorganize society

81 For the account of the incident leading to this step on the

part of Belgium, see Oppenheim's "International Law" (1905)

I. 394-
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on a more stable foundation. These generalizations

give some idea, at least, of what constitutes a

political crime. No very large body of thinkers

agree as to the details.

The circumstances under which foreign legations

and consulates may harbor refugees have suffered

great curtailment in the last two hundred years.

Two centuries ago, not only the house of the envoy,

but the quartier, or residential quarters, which

seems to have been rather indefinite in extent, was

inviolable, except with the envoy's permission. Even

at this time the extended right of asylum was not

granted by Grotius to be a part of international law.

At the present time no state grants such a privilege

to the foreign envoy, nor does any jurist contend

for the privilege. The envoy's residence is

held to be inviolable but not to the extent of

harboring criminals unless they are charged with

political crimes ; and even then this privilege, which

is not admitted by all writers is granted only in the

case of certain of the more unsettled countries of

Central and South America and some sections of

the East. In general, a minister must surrender,

on demand from the proper authorities, those to

whom he has granted asylum. 35

35
Hall says : "A minister must refuse to harbor appli-

cants for refuge, or if he allows them to enter he must give

them up on command. In Central and South America mat-

ters are different,"
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Answering Mr. Moore's contention that he had

asserted "in terms too sweeping and absolute that'

the right to grant such an asylum has long ceased

to be recognized in European countries," Mr. Hall

says:

"I do not feel that after careful consideration

of the matter by the light of Mr. Moore's able

papers, that any modifications of the opinion that I

have expressed are called for. The exceptional sur-

vival or recrudescence of the practice in Spain, and

the isolated case in Greece in 1862, do not seem to

me to be sufficient to impart vitality to the custom

elsewhere."

There is, therefore, no obligation on the part of

the receiving state to grant an envoy the right of

affording an asylum to criminals or to other indi-

viduals not belonging to his suite.36

An interesting instance of intervention in the be-

half of a political refugee is furnished in the case

of Martin Koszta, who although residing in this

country less than two years had declared his inten-

tion to become an American citizen. Koszta was an

insurgent of the Hungarian Revolution of 1848.

At the end of the rebellion he escaped to Turkey,

whence he came to the United States. He re-

turned to Turkey on a business trip and while at

Smyrna he was arrested by the Austrian authorities

and placed on the Austrian war vessel the Hussar.

" See Oppenheim "International Law,'' I, pp. 443-444.
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Before the Austrian vessel could get away with

Koszta an American vessel had arrived and threat-

ened to sink the Hussar unless Koszta was given

up at once. Due to injury that might be inflicted

on neutral interests, no engagement took place.

Koszta was given into the keeping of the French

Consul until some agreement should be con-

cluded between the Austrian and American Govern-

ments. Meanwhile the Porte promised Austria to

hold Koszta for at least one year. After this time

had expired, Koszta was allowed to come to the

United States, Austria reserving the right to proceed

against him should he return to Turkey.

This intervention was largely the result of a high

public feeling on the question in this country. Sym-

pathy with the Hungarians was very pronounced in

the United States. Austria claimed that the United

States had violated the sovereignty of the Porte, but

the fact was clearly established that all actions of

the American agents were allowed by the Sultan

before they were attempted. There was grave doubt

in the United States, as well as in several European

countries, as to whether the Austrian Government

had the privilege of up-holding the cause of Turkish

sovereignty.

In 1870 the government of the United States sug-

gested, without success, that the chief powers should

combine in instructing their agents to refuse asylum

for the future ; but during the Chilean civil war o f
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189 1 no less than eight refugees were received into

the American Legation. A large number were given

asylum by the ministers of several other states.

The most recent example of the exercise of the

privilege of asylum is that furnished in January

1 91 5 by the Italian Consulate at Hodeida, Arabia.

An English Consul at Hodeida, pursued by Turks,

sought refuge in the Italian Consulate. Asylum

was granted to the Englishman, but he was fol-

lowed into the Consulate and removed. Italy at

once demanded his release, an apology from the

Turkish Government and a salute to the Italian

flag. The usual Ottoman diplomacy made it

necessary for Italy to dispatch two war vessels to

Hodeida with sealed orders. The desired result

was obtained and Turkey acceded to Italy's de-

mands. It would seem that within the area to

which the right of asylum has been restricted, it

is still undeniably sacred when employed to

legitimate ends.

As regards the right in the case of public vessels,

the same conclusions would seem to apply as in

the case of the envoy. Of course the public vessel

in foreign waters has the right to receive anyone on

board, and whatever grievance the local authorities

might have must be dealt with through the regular

diplomatic channels. Any country has the privilege

of denying the hospitality of its territorial waters to

an offending public vessel of a foreign country, but
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further than that it cannot go. Governments, as a

rule, instruct the officers of their vessels to offer

only temporary refuge to criminals whose crime is

other than political in nature. That is, a war vessel

might protect a fleeing man from a pursuing mob
and give him up, voluntarily, shortly afterwards to

the local authorities. Political criminals are not har-

bored as a rule, although the exceptions are equally

as numerous as in the case of asylum granted by a

legation and generally in the same countries. If

there is any difference in the number of cases it is

in favor of the public vessels. 37

The privilege of granting asylum has been gen-

erally denied to merchant vessels, although they

have afforded refuge in exceptional cases, especially

in South America. Replying to a request by a ship-

ping company for instructions for their captains in

respect to the privileges of granting asylum, our

State Department refused to formulate any definite

rules.

OT Hershey says, discussing this question in his "Essentials

of International Public Law," p. 271 : "A different practice

seems to obtain in the case of warships. It would appear

that according to general usage, commanders of warships

may, under circumstances of serious1 danger and at their

discretion, grant asylum to political refugees from motives

of humanity upon condition of observing a strict neutrality

between both parties. But aslyum should never be offered

nor should the refugees be permitted to maintain communica-

tion with the shore." He further notes that the same principle

probably extends to fugitive slaves.



CHAPTER IV

SPECIAL FORMS OF INTERVENTION

Recognition of Belligerency

There are several principles known to interna-

tional law, the existence of which, under certain

specified conditions, amounts to intervention. The
conditions represent all shades of plausibility from

the "fairly likely" to the "most doubtful." A short

examination of each of these special forms is

pertinent.

The recognition of belligerency in accordance

with the principles of the Law of Nations is per-

mitted only when certain conditions have been ful-

filled. The belligerent adversely affected by the pre-

mature recognition claims intervention on the part of

the neutral who has granted that recognition before

the specified conditions have been clearly manifested.

- The right of a state to recognize the belligerent

character of insurgent subjects of another state,

must, for the purpose of international law, be

based solely upon a possibility that its interests may
be so affected by the existence of hostilities in which

one party does not enjoy the privileges of a

104
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belligerent as to make recognition a reasonable /

measure of self-protection.

In the case of an insurrection or a rebellion, any

state has cause to complain of the acts of another

state which has recognized a part of its subject

population, as they conceive it. Herein lies the

conflict of interests of the two independent states.

The best known example of such a conflict of in-

terests existed between the United States and Great

Britain during our Civil War. The war broke out

on the eleventh of April, 1861, with the bombard-

ment of Fort Sumter. On the fourteenth of May
of the same year, Great Britain acknowledged the

belligerency of the Confederate States. On her

part England claimed that all the conditions neces-

sary for such a recognition were already in exist-

ence. Hall devotes considerable space to this

subject in his book on "International Law," setting

forth the case of his mother country in undoubted

terms. He bases his conclusion on the existence

of the armies in the field, the establishment of a

regular government by the Confederacy, their plans

for a navy, the blockade of Southern ports by

the United States and the direct effect on Eng-

lish interests.

The United States claimed that intervention on

the part of Great Britain was due to her sympathy

with the Confederate cause, in that there could not

have been a necessity on her part within so short a
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0time. This government admitted at the same time

rthat "a nation is its own judge when to accord the

rights of belligerency," claiming however, that

recognition which "has not been justified on any

(ground either of necessity or moral rights" is "an

act of wrongful intervention." The ground of

necessity is the one most dwelt upon by Hall in his

text as justifying a recognition of belligerency. In

discussing the opinion of the State Department he

passes the privilege of refuting the American claims

on this score and dwells on the "moral rights" men-

tioned in the American contention. 1

Although recognition may have been premature in

this instance nevertheless it cannot be denied that

England had the right to acknowledge the belliger-

ency of the Confederacy at a later time during the

war, if not a month after its beginning. If the

recognition was somewhat untimely it was probably

due as much to British sympathy as British inter-

ests. The latter would undoubtedly have made sub-

sequent recognition justifiable.

A state may also give offense in this particular in

1
Hall, W. E., "International Law," p. 39 n. "It is not

altogether clear what is intended by the phrase 'moral rights.'

Probably, however, it means moral right on the part of an

oppressed community to be recognized. If so, it is an in-

stance of an intrusion of sentimental, moral, or political con-

sideration into the sphere of pure law, which was frequent

in American argument during the British-American con-

troversies which took place from 1861 to 1872."
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its actions toward its revolting subjects. Thus

when in 1861, New Granada was occupied with a

civil war, the Government issued an order closing the

ports of the territory held by the rebels. This order

was evidently issued to avoid the necessity of a

declaration of blockade which would involve an

acknowledgment of a state of war. The English

Government complained in very vigorous terms that

her commerce was being unlawfully interfered with. 2

We must conclude, therefore, that in spite of the

recognized elements incident to recognition, the

judgment as to when these elements exist rests with

the recognizing state.

Recognition of Independence

When a contest has reached such a condition that

it seems likely that the mother country will not be

able to subdue the revolted portion of the country,

then other states are justified in recognizing that

portion of the mother country as a separate state in

international affairs. The underlying principles as

to the time when such a condition has been fully

2 Sir John Russel speaking on the subject said: "It

was perfectly competent to a government of a country in a

state of tranquillity to say what ports should be opened to

trade, and whioh should be closed. But in the event of in-

surrection or civil war in that country, it was not competent

for its government to close ports which were de facto in the

hands of the insurgents and such a proceeding would be an

invasion of the international law relating to blockade.''
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established arte left, largely, to the recognizing state.

Oppenheim expresses a very decided opinion on this

point which must be taken relatively. He says, "It

is frequently maintained that such untimely recogni-

tion contains an intervention. But this is not cor-

rect, since intervention is interference in the affairs

of another state." On the other hand, Hershey con-

tends that "recognition of the independence of a

revolted community, if premature, may be a dis-

guised intervention." The majority opinion is that

the recognition of the independence of the United

States by France, even though it followed closely

after Saratoga, amounted to an intervention in it-

self. Subsequent action showed the attitude of the

French nation in the case, and helps affirm the

foregoing conclusion.

The justification for the recognition of inde-

pendence, as in the case of a recognition of

belligerency, must be judged by the recognizing

state. The questions of fact leading to the action

may he disputed, but the act itself is one of the

privileges of sovereignty. That such is the case

does not exclude that act from being an act of

intervention. When a state recognizes the in-

dependence of a revolted community before the

outcome of the conflict has been decided beyond all

reasonable doubt it is interfering in the internal

affairs of the mother country and is thereby com-

mitting an act of intervention.
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Recognition of Insurgency

When, if ever, does the recognition of insurgency

justify the appellation of an intervention? In the

first place it would be well to have a clear under-

standing, if such be possible, as to what insurgency

includes or when such a condition exists.

"A status of insurgency may be recognized when
an insurrection with a political purpose has assumed

the proportions of a war 'in a material sense,' and

when it seriously interferes with the exercise of

sovereignty or with normal foreign intercourse.

Though it is held that such a contest does not

amount to civil war 'in a legal case,' it has passed

beyond the state of a mere mob outbreak or riot into

that of an organized insurrection with responsible

leaders, etc."3

Lawrence in discussing the case of the re-

bellion of the Brazilian fleet under Admiral de

Mello and their continued resistance for seven

months to the established authorities, notes that

"this case, and others of a similar kind, point to the

existence of a condition midway between belliger-

ency and piracy, which it would be advisable to

"Hershey, A. S., "Essentials of International Law," p. 118.

For the distinction between war in a "legal" and "material"

sense, see the decision of Chief Justice Fuller in the case of

"Three Friends," Scott's Cases, p. 758.
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recognize as insurgency." 4 The status of insurgency

was recognized by President Cleveland in a Pro-

clamation in 1895, enjoining a strict observance of

our Neutrality Laws during the progress of the

Cuban insurrection of that year. The German Con-

sul-General at Cape Town in 1899, issued a procla-

mation impliedly recognizing the insurgency of the

Boers.

The mother state Very often recognizes the right

of insurgency on the part of the revolted community.

The United States so recognized the Confederacy.

This form of recognition on the part of the parent is

often a help to the rebel cause but it also has its

advantages for the grantor, for in this way it can

disclaim all responsibility for the acts and debts of

the insurgents in case of their failure. It promises

to treat captured rebel prisoners according to the

laws of war and expects the same from the insur-

gents. This obligation is also placed upon the insur-

gents in the case of recognition by any outside state.

(~ Insurgency, since it implies so little on the part of

an outside state, is not the subject of dispute to

anything like the extent of belligerency or indepen-

dence. It is as often advantageous for the parent

state to recognize it as for the neutral state. It

hardly seems likely that its recognition would be

considered an intervention in any case by the mother

state.

* Lawrence, T. J., "The Principles of International Law,"

pp. 236-237.
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Unneutral Service

With the rapid advancement of modern science

there are numerous ways in which a government,

seemingly neutral, can lend such assistance to one

of the belligerents as may determine the outcome

of the war. For example, we might consider the

possibilities of an unscrupulous nation to lend

valuable assistance by transmitting messages by

wireless. The development of the modern system of

credit likewise presents many possibilities. The

United States wielded a strong weapon against the

Huerta regime in Mexico when she held up its

European credit schemes. Rules may be passed

by neutral countries, which, while equally applicable

to both belligerents, are of direct benefit to one

only. Numerous other instances are common
knowledge.

Such acts on the part of the neutral are among

those included in the term "unneutral service." In

certain of its phases unneutral service is rapidly

approaching the point where it amounts to an inter-

ference in the external affairs of a state without

its consent. When the unneutral service is, with

the assistance of modern conditions and im-

provements, able to accomplish such ends, it is

intervention.
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Good Offices and Mediation

Good offices and mediation although they do not

mean the same thing are kindred terms and can be

discussed together satisfactorily.

Good offices takes the form of suggestions by

a third power or powers, offered to one or

both of the states whose mutual relations are un-

friendly or hostile, in an effort to get them to effect

a settlement of their grievances.

Mediation takes the form of actual assistance of

a diplomatic nature by the third power or powers

in an effort to bring the mutually unfriendly or

hostile states to an amicable agreement. In this case

the actual negotiations are carried on by the friendly

third power. The mutual friend does not act the

part of an arbitrator, but on the other hand does

offer suggestions and propose compromises to both

sides. Political disputes are especially amenable

to such treatment.

As the terminology used in the definitions indi-

cates, mediation may be either single or collective

in character, and may be used to terminate as well

as prevent a war or other international disageement.

By the terms of the Hague Conferences the Powers

are bound to have recourse to this method of settling

their differences, "so far as circumstances allow."

In spite of earnest effort on the part of the most
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serious peace advocates, this clause was inserted

in the convention, thereby making it practically

nugatory.5

The Hague Conferences of 1899 and 1907, among
many others adopted the following rules as regards

good offices and mediation

:

(Article 2.) "In the case of serious disagreement

or dispute, before an appeal to arms, the contracting

Powers agree to have recourse, so far as circum-

stances allow, to the good offices or mediation of one

or more friendly Powers.

"Independently of this recourse the Contracting

Powers deem it expedient and desirable [1907]

that one or more Powers, strangers to the dispute,

should on their own initiative and as far as circum-

stances may allow, offer their good offices or media-

tion to the states at variance.

"Powers, strangers to the dispute, have the right

to offer good offices or mediation, even during the

course of hostilities.

(Article 3. ) "The exercise of this right can never

be regarded by either of the parties at variance as an

unfriendly act.

(Article 4.) "The part of the mediator consists

in reconciling the opposing claims and appeasing the

feelings of resentment which may have arisen be-

tween the states at variance.

5 See Hershey, A. S., "Essentials of International Public

Law," Ghapter XXI.
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(Article 5.) "The duties of the mediator are at

an end when once it is declared either by one of the

contending parties or by the mediator himself, that

the means of reconciliation proposed by him are not

accepted.

(Article 6.) "Good offices and mediation under-

taken at the request of the contending parties or

on the initiative of Powers strangers to the dispute,

have exclusively the character of advice and never

have binding force."

Thus the findings of the Hague Conferences,

in the third Article of the Convention dealing wjth

the subject, definitely answer the question of

whether or not mediation or good offices can ever

be considered as an intervention.

Consular Courts and International Courts

Consular courts and international courts have in

the past not been immune from criticism as to the'

possibility of their being, in a modified form, an in-

tervention in respect to the domestic sovereignty of

the state wherein they are located. It is difficult to

see how such a view can be entertained in view of the

fact that these courts are without exception estab-

lished as the result of treaty agreements. It may

be possible that some display of force was used to

help in the acquirement of these treaties. It can be

clearly perceived that to the countries entering upon
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these agreements, a full understanding for their

cause was probably not evident, but they did under-

stand their intent. If the majority in a country

where these special courts exist were fully aware of

the causes which lead to their presence, there

would be little or no cause to demand them.

The international court established in Egypt by

a number of the larger Powers was set into opera-

tion with the full consent of the Khedive. 6 Inter-

national law does not declare void an agreement

between two sovereign powers simply because there

was some form of duress on the part of one of the

parties to the agreement. If such a principle were

in force most of the treaties between the two parties

to a war would be void. The necessity of the

case demands that one of the two parties to the

struggle has been worsted and that the conqueror

will demand some sort of compensation for his

trouble; otherwise wars would be even longer than

they are at present.

An international court was formed by Great Brit-

ain, Austria-Hungary, France, Germany and Italy to

undertake jointly the commission of liquidation for

the benefit of the creditors of the Khedive of Egypt.

The subjects of these five powers held the greater

part of this debt. The commission desired to nego-

tiate for all the creditors upon the same basis, and

" See Holland, "European Concert in the Eastern Question,"

pp. 98-205.



n6 DOCTRINE OF INTERVENTION

with this object in view Sir Edward Thornton ad-

dressed our State Department. Although our Gov-

ernment at first could not find it convenient to

agree in advance to abide by the decision of the

Commission as outlined by the British agent, never-

theless upon being advised by the Khedive that it

was essential to the success of the scheme, assent

was given. Here we have an example of an inter-

national commission dealing with the credit of

citizens of a nation not represented on that commis-

sion. The American creditors were not even directly

represented. The Khedive's communications with

the United States showed his entire willingness that

the court should sit.
7 Surely none of the essentials

of intervention are present in this case.

The provisions of the United States Statute of

i860 apply directly to consulates in China, Japan

and Siam. 8 They also apply in large measure to

Turkey. The list of countries submitting to the

Consular Courts is altered from time to time, de-

pending chiefly on the advance of civilization in

' Taken largely from the communication of Mr. Evarts, Sec-

retary of State, to Mr. Drummond, July 30, 1880. "British and

Foreign State Papers."

'"Wharton's Digest," I, 801. "Mr. J. C. B. Davis. Notes

etc.'" "Another series of treaties grants to the Consuls of

the United States in the territories of certain Oriental powers,

exclusive jurisdiction over disputes between citizens of the

United States, or over offenses committed by citizens of the

United States, or both."
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that country as recognized by the larger Powers.

When Japan requested that all the countries remove

their Consular Courts, the request was acceded to

without exception, a courtesy which acknowledged

the advance made by that country in the application

of the generally recognized principles of law.

Turkey recently attempted to free herself from the

yoke imposed by the Capitulations under which she

had surrendered certain judiciary attributes of

sovereignty. Shortly after the outbreak of the

European War, by taking advantage of the unsettled

state of affairs among the leading Powers of

Europe, the Porte issued an edict annulling the con-

cessions granted the Family of Nations by the

Capitulations. Whether or not this arbitrary action

on the part of the Porte will receive international

sanction must await for its decision the termination

of the War. As previously mentioned, in those

countries where consular courts are necessary their

presence is based on treaty agreements with the

sovereign power in that country. With this fact

in mind the contention that the court represents

an intervention in any way, must be answered nega-

tively, the same as is the case with international

courts.



CHAPTER V

NON-INTERVENTION

Policy of the United States

/ The majority of the publicists, in number if not

authority, seem to favor the principle of non-inter-

vention. Hershey has drawn up a list of the leading

authorities on each side. He notes that the present

"tendency" is toward non-intervention and casts his

lot with the majority to some extent. If the aver-

age American student favors the doctrine of inter-

vention the reason can be found in the list of jurists

supporting that doctrine. Surely the second list

given below is more familiar to most of us than

the first.
1

DeMartens says distinctly that it is not allowable

to speak of the "right of intervention." (II n'est

done pas permis de parler du "droit d'interven-

tion.") 2

1 Several of the best known writers favoring non-inter-

vention in principle are Bonfils, Despagnet, Halleck, Heffter,

Holzendorff, DeMartens, Walker, Wheaton, Wilson and Wool-
sey. The greatest weight on the side of the legal right of

intervention is represented by Hall, Lawrence, Phillitnore,

Westlake and Oppenheim.
2 DeMartens, F., "Traite de Droit International," p. 395.

118
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Lawrence probably expresses in most decided

manner the opinion on the other side of the question.

Coming from such an authority it demands serious

consideration. 3

Passing from the conclusions reached by publi-

cists to the policies of the larger Powers, we find

many interesting details as to our own actions in

the matter. The early traditional attitude was given

a great impetus as well as a clear meaning by Wash-
ington. That famous portion of his Farewell

Address firmly fixed our first national policy.

"Europe has a set of primary interests which to

us have none or a very remote relation. Hence,

" "Principles of International Law," pp. 137-138. "So

prone are powerful states to interfere in the affairs of others,

and so great are the evils of interference, that a doctrine of

absolute non-intervention has been put forth as a protest

against incessant meddling. If this, doctrine means that a

state should do nothing but mind its own concerns and never

take an interest in the affairs of other states, it is fatal to the

idea of a family of nations. If, on the other hand, it means

that a state should take an interest in international affairs, and

express approval or disapproval of the conduct of its neigh-

bors, but never go beyond moral suasion in its interference,

it is foolish. To scatter abroad protests and reproaches and

yet to let it be understood that they will never be backed by

force of arms, is the surest way to get them treated with angry

contempt. Neither selfish isolation nor dignified remonstrance

is the proper attitude for honorable and self-respecting states.

They should intervene very sparingly and only on the clearest

grounds of justice and necessity; but when they do intervene,

they should make it clear to all concerned that their voice

must be attended to and their wishes carried out."
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she must be engaged in frequent controversies, the

causes of which are essentially foreign to our con-

cerns. Hence, therefore it must be unwise in us to

implicate ourselves by artificial ties in the ordinary

vicissitudes of her politics, or the ordinary combina-

tions and collisions of her friendships and enmities.

Our detached and distant situation invites and en-

ables us to pursue a different course."

In contrast with this formal presentation of our

early policy is that appearing in John Adam's diary,

under date of November 18, 1782. "Peace is made

between Russia and the Porte, and the definitive

treaty between England and Holland is expected to

be soon signed. May the world continue at peace!

But if it should not, I hope we shall have wisdom

enough to keep ourselves out of any broil, as I am
quite in sentiment with the Baron de Nolken, the

Swedish ambassador at St. James's, who did me the

honor to visit me, although I had not visited him.

'Sir,' said he, 'I take it for granted, that you all have

sense enough to see us in Europe cut each others

throats with a philosophical tranquillity.' " And so

the expressions go on; all with the same hope and

desire that the new country will stay at home. This

policy was strictly followed for many years and

through the most tempting circumstances.

Genet, when he came to this country with the high

sounding but empty expressions of the French As-

sembly still ringing in his ears, came with the
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avowed purpose of formulating "a national agree-

ment." The enthusiasm of a sympathetic people

were on his side and it was with great difficulty that

the Administration was able to carry out its policy

in the face of an aroused sentiment.

Again in the contest between Spain and her colon-

ies in which the latter achieved their independence,

the United States adhered to her strict policy of

non-intervention.

Public sympathy was next aroused in favor of

the Greeks, who were struggling for their inde-

pendence. Private relief sent to aid the cause was

generous. Nevertheless several bills introduced into

Congress, whose purposes were Greek assistance,

failed to pass. Our Government was able to uphold

its traditional policy on several other noted occa-

sions, among which is the Hungarian revolution.

Koszuth's visit to America in the interest of this

cause resulted in a popular demand for interven-

tion, which was restrained only by the poise of

President Fillmore and the convincing arguments

of Clay.

In the Chilean-Peruvian War the possibility of

our drifting the other way is noted for the first

time. It may be said to be the beginning of the

tendency which was to find its final expression in

the phrase "Primacy of the United States in Amei-

ica." In this conflict our Government made it clear

through diplomatic channels, that we would consider
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it "as an intentional and unwarrantable offense" for

Chile to change considerably the boundaries of Peru.

These instructions were afterwards withdrawn, but

they served their purpose. The feeling of the United

States in the matter undoubtedly influenced the set-

tlement made between the two countries at the con-

clusion of the war.

In the case of Cuba our policy, as well as inter-

ests were peculiarly vital. On several occasions

(1825-1867) Colombian and Mexican attacks on

Cuba were threatened. This Government did noth-

ing further than to express its feeling in the mat-

ter and that not very forcibly. The proximity of

the Island to our shores aroused a natural interest.

Our early desires favored Spanish rule rather than

that of any of the less stable nations on this conti-

nent. Later sentiment, culminating in the Ostend

Manifesto, favored the acquisition of Cuba as the

only safe remedy. In pursuance of this feeling

American sympathy of the next decade favored in-

tervention on the Island whenever any good pretext

might present itself. The desire for intervention

remained, but the cause for it gradually changed.

The cruelties of the Spanish authorities in Cuba

were revolting to her American neighbors. When
intervention finally came, the expressed cause was

more for the sake of a portion of humanity than

for the satisfaction of our own grievances. This

was the high water mark of our intervention in
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affairs in this hemisphere in which an European

country was involved.

Secretary Bayard, in discussing the Pelletier claim

against Hayti, took occasion to express in the same

sentence the ideas of the Primacy of the United

States, and a portion of the Monroe Doctrine. He
said, "The United States has proclaimed herself the

protector of this western world, in which she is by

far the stronger power, from the intrusion of Euro-

pean sovereignties."

Our sphere of protection was given very extensive

boundaries in 1891 when Secretary Blaine, through

Mr. Coolidge, our Minister to France, made strong

representations to that Government in behalf of

Liberia. French protectorates, resulting from

treaties with certain chiefs of the Ivory Coast, were

extending into Liberian territory. Mr. Blaine de-

clared that our peculiar connection with the found-

ing of Liberia, would not allow us to sanction the

assumption by France of the announced protector-

ates, unless Liberia consented. After an inter-

change of views, France concluded a treaty with

Liberia, compensating her in land and money for

the disputed territory, and at the same time ac-

knowledging her complete independence. Mr.

Coolidge makes significant reference to the settle-

ment in a dispatch to the State Department. "The

energetic protest made by the Government of the

United States on the 13th of July, as reported in
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my dispatch of the 22nd July, has, I think, induced

the French to make the present settlement."4

Mr. Henderson points out, in his "American

Diplomatic Questions," that the feeling that

American questions should be reserved for Ameri-

can settlement, was carried to such an extent by the

United States that she refused to mediate jointly

with Great Britain and France in the war between

Chile and Peru.

There is at the present time a strong feeling as

regards a large part of the population that strict

non-intervention in the affairs to the south of us is

the best policy that this Government can pursue.

The advocates of this policy feel that the United

States is not justified, for moral and financial rea-

sons, in assuming the "big stick" attitude on the

American Continent.

The non-intervention policy is being gradually

abandoned by the United States. With the growth

of international relations and the intensive develop-

ment of international commerce it was found nec-

essary, step by step, to abandon the old policy. In

the first place, the fulfillment of our obligations re-

sulting from the Monroe Doctrine made it advisable

to adopt a paternalistic attitude in South and Cen-

tral America. We took part in the intervention of

the Powers following the Boxer uprising in China.

In 1 89 1 we further narrowed our non-intervention

'"British and Foreign State Papers." LXXXV, 638.
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policy by espousing the cause of Liberia as against

France. By this act another grand division was

put on the eligible list. At the conference which

discussed and regulated Congo affairs we were an

official "listener." Europe alone remained unin-

vaded. With the development of our Mexican

policy it became advisable for the Administration to

use its influence with the Governments of several

European countries for the purpose of cutting off

Mexican credit in those countries. A French

broker, for example, was about to conclude nego-

tiations for a loan to the Huerta Government in

Mexico when he was advised by his Government

that the transaction contemplated would embarrass

certain French foreign policies. Mexico was re-

fused the loan, thanks to pressure from Washing-

ton, exerted through the French Government. Our

effective enforcement of the money embargo

against Mexico made necessary an interference in

the internal affairs of France with her consent.

We are departing so rapidly from our early!

policy of non-intervention that there is scarcely any

portion of the globe where we would not claim the

right to intervene should the occasion demand.

Nor does it seem that our change of policy in this

respect is a retrogression. As the world comes

more and more to have common interests, it seems

incumbent on every member that it should bear its

share of the responsibilities.
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The Monroe Doctrine, since it stands for inter-

ference by the United States on this continent, is

left for a brief discussion in the following para-

graphs dealing with the European attitude toward

non-intervention in the Americas.

Policy of Europe in the Americas

The very fact that our early policy of non-

interference in the affairs of Europe was so

emphatically outlined by our leading men naturally

presupposes the reciprocal demand that the Euro-

pean states not interfere in affairs on this continent

in which we are personally concerned and in which

they have no direct interest. At the beginning of

our national existence we had scarcely sufficient

power or prestige to cause the declaration of our

policies to be received with any visible agitation on

the part of the European states. The consistency

with which we upheld our part of the self-imposed

bargain, in the face of great temptations was the

main basis of its strength. After Mexico had

thrown off the Spanish yoke it was clearly perceived

that it was to the interest of this country that Spain

should not regain her sovereignty in that large

country on our southern border. The other Spanish

colonies in Central and South America soon began a

struggle for their independence. The very facts of

the case, the similarity to our own struggle, enlisted
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the sympathies of the American people from the

beginning. Our Government, still following its

traditional policy, took no action that could be con-

sidered as an intervention in favor of any of the

South American interests. But after these states

had achieved their independence, this country an-

nounced the Monroe Doctrine, which if not a guar-

antee, was at least a source of security for the

future independence of these new republics, as far

as European aggression was concerned.

There is considerable speculation as to the fact

that this clearly defined policy of our Government

found cause for its promulgation as such in this

country. It seems from a careful examination of

the case, that the suggestion which gave birth to

the policy came to us from Great Britain. Canning,

the British Minister of Foreign Affairs, proposed

a coalition to the American representatives in Lon-

don, which involved the question of the former

Spanish colonies in America. England did not want

the Spanish authority restored in Central and South

America. She therefore proposed, through Mr.

Canning, that the United States and England

together announce the policy of their extreme dis-

pleasure with any power or powers (the Holy Alli-

ance) which might attempt to alter the status quo in

that part of the world. 5 The offer was tentatively

"Mr. Canning in a confidential letter to Mr. Rush, after

enumerating the desires and feelings of England on the sub-
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accepted on the part of the American Minister, Mr.

Rush, with the provision that Great Britain im-

mediately recognize the new republics which the

United States had found convenient to recognize

after "great considerations." England was not able

to give immediate answer to this counter proposition

and while the matter was under consideration by that

country, President Monroe, in his Annual Message

of December 2, 1823, announced the proposed policy

with additions suitable to the independent action.

Thus the United States acted alone on England's

proposal for joint action. Of course the drafted

form of the Doctrine differed in several particulars

from the English proposition, but contained never-

theless the one essential feature—the status quo of

the former Spanish colonies.

The promulgation of this doctrine in 1823 by

President Monroe was in no sense the beginning of

the American policy as expressed therein. It was

merely given defmiteness and a name. It was made

applicable to the existing situation, and put in such

form that it would be a future protection for this

ject of the new Spanish republics, puts the question frankly

—

"If these opinions and feelings are, as I firmly believe them

to be, common to your Government with ours, why should we
hesitate mutually to confide them to each other, and to de-

clare them in the face of the world?" These "feelings''

were identical so far as the republics were concerned.

(Mr. Canning to Mr. Rush, "private and confidential," August

20, 1823. Massachusetts Historical Society, Jan. 1902. 415.)
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continent from European colonization. As to the

question whether this Doctrine implied any obliga-

tions on our part other than those expressed has

become a question of much importance since its ac-

ceptance, in a tacit manner, by the Powers of Europe.

It did reiterate our intention not to interfere in the

affairs of Europe, and on the other hand made clear

that European meddling in American affairs, or any

attempts at further colonization on their part would

be considered as an unfriendly act by this Govern-

ment and the subject of grave concern. 6

The particular part of the presidential message,

dealing with the Monroe Doctrine, was introduced

* (From the President's Message of Dec. 2, 1S23.) "In

the wars of European Powers in matters relating to them-

selves we have never taken any part, nor does it comport with

our policy to do so. It is only when our rights are invaded

or seriously menaced that we resent injuries or make prep-

arations for our defense. With the movements in this hemi-

sphere we are, of necessity, more immediately connected, and

by causes which must be obvious to all enlightened and im-

partial observers . . . With the existing colonies or depen-

dencies of any European Power we have not interfered and

shall not interfere. But with the governments who have de-

clared their independence and have maintaind it, and whose

independence we have, on great consideration and on just

principles, acknowledged, we cannot view any interposition

for the purpose of oppressing them, or controlling in any

other manner their destiny, by any European Power, in any

other light than as the manifestation of an unfriendly dis-

position toward the United States." This is, in brief form,

the policy enunciated in the Doctrine.
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by a comment and explanation of the Russian pro-

posal to adjust, by diplomatic means the disputed

boundary between her American possessions and

the United States.

A consideration of this nature was thought

proper for introducing the assertion that "the

American continents, by the free and indepen-

dent condition which they have assumed and main-

tained, are henceforth not to be considered as

subjects for future colonization by any European

powers." (Paragraph 7, Message of Dec. 2, 1823.)

Examination will readily disclose the fact that the

Doctrine contains four distinct phases

:

1. That directed against Russia in particular,

but meant for Europe in general, forbidding future

colonization on the American Continent.

2. That directed against the Holy Alliance,

forbidding interference with the independence of the

new republics in America.

3. That which pointed out the radical difference

between the political systems in Europe and Amer-

ica, and declared that we would "consider any at-

tempt on their part to extend their system to any

portion of this hemisphere as dangerous to our

peace and safety."

4. That which reaffirmed the traditional policy

of the United States to hold aloof from the internal

affairs of European states.

It has already been pointed out that most of the
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ideas expressed in this policy were as old as the

country. Washington stated the main facts in his

Farewell Address. The same attitude was held by

all the statesmen who guided the nation's policy,

from Washington to Monroe. Jefferson's opposi-

tion to European interference in cis-Atlantic af-

fairs was very marked. He ventured to predict

that a day would come when we might "formally

require a meridian of partition through the ocean

which separates the two hemispheres, on the hither

side of which no European gun" should ever be

heard to threaten the tranquillity which is so nec-

essary for our prosperity.

Taking into consideration the fact that the Mon-

roe Doctrine may be assumed to have been the basis

of decisions affecting world movements, especially

as it promoted or prevented interventions, we may
trace briefly its rapid growth in the estimation of

Europe. When this Doctrine was promulgated by

the fifth President of the United States, it called

forth many public remarks from the leading men of

Europe. Ollivier, the French jurist, directed strong

adverse criticism against the new doctrine, and

found little justification for its "mingled qualities

of astuteness and naivete." Canning, in spite of the

fact that he had previously entertained in his own
mind an immense value to England of portions of

the Doctrine, declared that it was "very extraordi-

nary and England is prepared to combat it in the
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most unequivocal manner." The explanation for

this statement coming from Canning is found in the

fact that he was referring to that portion of the

Doctrine which protested against European coloniza-

tion in America. When speaking of that other part

of the Doctrine, embracing his scheme of oppo-

sition to the Holy Alliance, he made the remark

since become famous, "I called the New World

into existence to redress the balance of the Old."

Years later Bismarck, in his decided manner, ex-

pressed the opinion that "it is a piece of interna-

tional impertinence."

These expressions give a very good idea of the

feeling with which the new ideals of the United

States were received among the governing offi-

cials of Europe. With respect to the masses of the

people, on the other hand, this feeling of oppo-

sition was by no means so pronounced. In Eng-

land and France the masses were much pleased with

the message from America. It was held by the

French people to be another expression of their cher-

ished ideals of liberty in that it was hurled by the

great Republic at monarchical Europe. It seemed to

them to mark another step in advance for the cause

of republican institutions.

There has been a change of feeling among the

higher officials of Europe as to the Monroe Doc-

trine. They not only desire its acceptance for sel-

fish reasons, but they are also disposed to give
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greater weight to its power and influence than they

did in 1823. Those nations which do not formally

admit its principles as inevitable, at least by tacit

agreement attribute great respect to the American

assumption. Nearly a century of existence has

brought the practice to a point where it commands
universal consideration. 7

The Monroe Doctrine cannot be justified, as a

principle, upon any of the foundations of the in-

ternational code ; but as the guiding star of Ameri-

can policy it is of the greatest political importance.

The whole matter of the acceptance of the policy

by the world in general, as it bears on the subject at

hand, has to do with the justification of interventions

undertaken in upholding its principles. It is true

that it generally involves an intervention to put

down another intervention, but the Doctrine cannot

be treated under that heading due to the fact that

it does not generally consider whether or not the

first intervention was justified according to the law

of nations. The question here is, does the first in-

* Referring to the present status of the Monroe Doctrine,

Theodore Marburg, points out that
—"Whether the Doctrine is

a wise and just doctrine or not, the fact remains that it has

come to be a settled policy of the United States, and must be

dealt with as such even by those Americans who may find fault

with it. For the present the situation at home is so delicate

that no European country is likely to make war on the United

States on account of the doctrine." (From the "Independent,"

June 20, 1912.)
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tervention seem to involve an acquisition of terri-

tory, or does it involve acts of sovereignty which

are likely to lead to later acquisitions of territory on

this continent.

It was soon developed that the Doctrine possessed

a positive and a negative side. The negative side

was expressed in the Message. The positive side

was understood as a correlary, being just only in

view of the restrictions which the negative side im-

posed. The negative side forbade Europe to inter-

vene on this continent. The positive side demanded

that the United States adjust the differences between

the European states and her wards. This phase of

the policy developed later and has been gaining

continually in recognition. The best example of the

working of this principle is furnished by the present

situation in Mexico, where the European countries

demand satisfaction of some responsible party for

their rights in the event of their being withheld from

the protection of those rights.

There are a number of authoritative editorials

representing the European attitude as to the positive

side of our policy of intervention as expressed in the

Monroe Doctrine, particularly as this policy is ap-

plied to the situation in Mexico.

The London Daily Press comments as follows :

8

"Further delay means ruin for all legitimate en-

terprise in Mexico, and the large amount of British

'March, 1912.
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capital invested in Mexico gives this country the

right to urge action on the American Government
with all the force of friendly suasion.

"The United States has assumed paternal respon-

sibility for the whole of the Western Hemisphere,
resenting any outside interference in the affairs of

any part of the territory covered by the Monroe
Doctrine. They must accept responsibility for the

maintenance of civilization within the compass of

their claim. There is no time for dalliance or senti-

ment. America has been in Mexico before this and
must go there again at once, but nine thousand men
will not do it and the sooner the extent and necessity

is recognized the less chance there is of a very costly

disaster for America."

On the same subject the Pall Mall Gazette

remarks :

9

"If it should be determined to send forward the

troops now in Galveston, we do not see how the

most strenuous supporter of the Monroe Doctrine

could find legitimate ground for objection ; certainly

not those who hold that the Doctrine carries with it a

corresponding obligation to maintain a decent stand-

ard of law and order in the states to which it

applies."

The rights and duties of the United States to

intervene in the Americas as a result of the promul-

gation of the Monroe Doctrine are admirably sug-

gested in the form of four questions appearing re-

cently in the Outlook. 10

"March, 1912.

"May 17, 1913.
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1. "Is the United States responsible for the

maintenance of order in the Western Hemisphere

anywhere beyond the United States' own border?

2. "If it is, at what point does its responsibility

begin ?

3. "If there is such a point, who is to decide that

it has been reached—President or Congress ?

4. "In order that such a responsibility should be

met, what should be done?"

The last of these questions has reference particu-

larly to the Mexican situation. The other three may
be seriously considered in the future relations be-

tween the United States and any other state of this

hemisphere, when the adjustment of the affairs of

that other country is contemplated by our Govern-

ment. In answering any of these questions from

the standpoint of an internal adjustment, the sup-

port given to the Monroe Doctrine must, to a great

extent, depend upon the demands of humanity and

progress. When contemplating interference with

the external affairs of a nation, the application of

the Doctrine is influenced more by governmental

policy. Answering the first three questions, the

ones of general application, the writer of the article

explains, in brief:

1. The United States is responsible beyond its

own borders. Every nation is. The European

nations were responsible when the Barbary pirates

infested the Mediterranean. They were also re-
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sponsible when the Turks massacred the Armenians.

The nations of the world were responsible when the

lives of foreigners were threatened by the Boxer

uprising in China.

2. "The point at which intervention is justifiable

is the point at which it becomes clear that no organ-

ized government capable of preserving order, exists

in the disturbed region, or is likely to arise in time

to prevent irrevocable disaster to civilization." As

an illustration of this point we may justify the

intervention of the United States on two recent

occasions in Cuba.

3. In answer to the third question the writer

states that the President is the one to decide when

such an intervention shall take place. This decision

is based on two reasons, the first theoretical and the

second practical. The theoretical reason is that an

act of intervention is executive and not judicial as is

a declaration of war, which is the work of Congress.

The practical reason is that it might often happen

that before three or four hundred Congressmen

could reach a decision, irrevocable damage may have

been accomplished, and the proper time for an effect-

ive intervention passed. The power to render such

a decision is purely a one-man power. 11

"Relative to this same topic a recent issue of the Inde-

pendent concludes that intervention by the United States in

Mexico can be urged only on three grounds, viz. : 1. To pre-

vent the destruction of American and foreign property.
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The recent actions of the United States in Santo

Domingo, where Mr. Sullivan is our representa-

tive, show to what extent the positive side of the

Monroe Doctrine is tending. 12 Since the Powers of

Europe feel that the negative side of the Doctrine

has long since reached its full development, they

naturally favor the continual extension of the posi-

tive side, involving the responsibility of the United

States for the proper actions of those nations included

within the scope of her favorite doctrine. As was

predicted by Oppenheim in 1905,
13 there is already

2. To prevent the killing of American and foreign citizens.

3. To prevent Mexico from becoming an international plague

spot. The article concludes that these conditions do not yet

exist and that the "masterly inactivity" on the part of our

President should continue. {Independent, January 12, 1914.)
12 The election is to take place on the fifteenth, and the

new Congress will revise the Constitution. It will also pro-

vide for the election of a President. The revolutionists are

uneasy. It is said that they regret their acceptance of the

terms and are ready to fight again. Shipments of arms and

ammunition intended for their use have recently been found

concealed on two steamships at New York and confiscated by

customs officers. In support of Mr. Sullivan's promise, sub-

ordinate officers of the State Department and other represen-

tatives will be sent, it is understood, to Santo Domingo, where

they will be stationed at various points to 'observe,' if not to

supervise, the election." {Independent, Dec. 11, 1913, p. 486.)
M "This policy hampers indeed the South American

States but with their growing strength it will gradually dis-

appear. For, whenever some of these states become Great

Powers themselves, they will no longer submit to the political

hegemony of the United States, and the Monroe Doctrine will
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manifest a strong feeling in speeches of representa-

tive Americans, that the Monroe Doctrine has out-

lived its usefulness in its present form; so far, at

any rate, as any benefits to the United States are

concerned.

The changing attitude of the United States as to

the present and future benefit of the Monroe Doc-

trine in its original form becomes more noticeable

every year. Professor Burgess, Exchange Profes-

sor of Columbia University at the University of

Berlin, recently remarked in a lecture at the latter in-

stitution that there were two things Which the

American people believe have outlived their useful-

ness : one, the Doctrine of Protection, and the other,

the Monroe Doctrine.

There is a growing opinion that in the future de-

velopment of the positive side of the Doctrine the

United States must act in conjunction with those

states of this continent that have reached or may
reach a sufficient degree of development as to be

considered as ranking among the more advanced

nations. It is suggested that the "A B C" of South

America should be considered as having attained

such a position. Others may be added from time to

time as their actions and conditions may warrant.

Having outgrown the ideas of the Fathers, the

broader interpretation presents the only hope for

have played its part." (Oppenheim, L., "International Law,"

I, p. 191.)
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the future existence of our great national policy.

The increased support and confidence added by an

agreement with the new members would inure to

its acceptability among the smaller states of this

hemisphere. It must not be overlooked that a great

measure of its success is due to its acceptability by

those whom it most intimately affects. These

weaker nations at first welcomed the negative por-

tion of the policy, and even now are not opposed to

the restriction it places on Europe; but it is the ac-

ceptability of the positive portion that is at present

desired by those in whose hands rests the responsi-

bility of carrying into effect its provisions. It is this

positive portion that causes all the agitation and ill-

feeling in South America, and it is to the more

successful development of this portion that the whole

Doctrine will owe its existence. Since the existence

of the negative side of the policy has in the past

been so valuable to the progress of the world, and its

future depends upon the readjustment of the positive

side, this problem demands the most careful consid-

eration of our statesmen. Concerning the Monroe

Doctrine we may draw two general conclusions

:

1. It claims an ever increasing acceptance and

broader interpretation by those European countries

on whose account it was adopted.

2. Representative men in the United States

are now arguing against its further continuance in its

present form, as tending to promote the isolation of
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this country and a possible coalition between some

of the South American and European States against

the United States.

A modified Doctrine seems to be the only solution.

The second subject for consideration touching

upon the non-intervention policy of the United States

in regard to European actions on this continent, has

to do with the collection of private and contract

debts. The early attitude of this Government was

one of non-interference with the European coun-

tries in their legitimate efforts to obtain satisfaction

for just claims held on this side of the Atlantic.

This policy was continued until the Hague Confer-

ence of 1907 definitely settled the questions of con-

tract debts. 14 After that date no separate policy on

the part of the United States was necessary, in so

far as the mere intervention was concerned.

Late in the year 1901 the German Government

presented to the State Department a promemoria to

the effect that Germany had many and just claims

against Venezuela which that country insultingly

refused to satisfy; and, furthermore, if mild meas-

ures of coercion were unable to obtain satisfaction

they "would have to consider the temporary occu-

pation ... of different Venezuelan harbor places

and the levying of duties in those places."15

14
See supfra 81.

1B Promemoria of the Imperial German Ambassy at Wash-
ington, December 11, 1901. ("Foreign Relations of the

United States," 1901, p. 192.)
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Mr. Hay, Secretary of State, in reply to this

communication of the German Government referred

to part of President Roosevelt's message of Decem-

ber 3, 190 1, in which he used the following lan-

guage : "The Monroe Doctrine is a declaration that

there must be no territorial aggrandisement by any

non-American power at the expense of any Ameri-

can power on American soil. It is in no wise in-

tended as hostile to any nation in the Old World."

The President further said that it was not intended

that the policy should concern itself with the com-

mercial relations of any American power, except

to allow "each of them to form such as it desires."

It is not the purpose to guarantee any state against

punishment if it misconducts itself, provided that

the punishment does not take the form of acquisition

of territory by any non-American state.
16

These declarations clearly set forth our tradi-

tional policy in such matters. We did not intend

to interfere with any policy that the German

Government might see fit to pursue in the collection

of her debts in Venezuela, so long as that policy did

not lead to acts which, in the opinion of those in

authority, might result in present or future acqui-

sition of Venezuelan territory on the part of Ger-

many. Later developments, due to the proffered

good offices of the United States, led to an agree-

ment to arbitrate the claims in dispute, but the ques-

M "Messages of the Presidents,'' December 3, igoi.
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tions that were finally submitted to the arbitrators

were of such minor importance that Germany, acting

with Great Britain who also had numerous claims

pressing for settlement, declared a pacific blockade

of Venezuelan ports in the winter of 1902-1903. In

view of the declaration of the representative of the

German Emperor that no territorial acquisitions

were contemplated, the United States did not enter

any objection to the intervention, as such. She did

complain to the blockading powers of their too

broad interpretation of a pacific blockade, an in-

terpretation which allowed them to interfere with

neutral shipping. 17 The pacific blockade was later

changed to a war-like blockade. 18 This example, in

that it is indicative of the general policy adopted in

such cases, shows that the United States will not

interfere with the establishment of a pacific blockade,

or even a warlike blockade, by any European

power for the collection of their just debts in

America. Of course a reservation must be made

in the case of contract debts, in accordance with the

regulations of the Hague Conference.

By referring such an affair to the United States,

"Lawrence, T. J., "Principles of International Law,''

P- 342.
18 See Hall, W. E., "International Law," p. 372. "The fact

that in both these cases [mentioning that of Crete] it

was found necessary by the blockading fleets to fire on the

inhabitants of the blockaded territory makes 'pacific' a word
of doubtful applicability."
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Germany formally recognized the Primacy of the

United States in American affairs, a fact that is

naturally bound up in the exercise of the various

developments of the Monroe Doctrine, and a subject

which will receive attention in the discussion of the

Results of Intervention.

When there is a dispute between a European

country and a Republic of this hemisphere as to

their boundary line, the fundamental principle in-

volved in the Monroe Doctrine demands that we

watch carefully to see that justice is carried out.

Any serious complaint on the part of the American

state would seem to demand intervention on our

part to prevent the possible acquisition of territory

by the European state. The very idea of a boundary

question involves this assumption of the right of

intervention in upholding the Doctrine. It is con-

ceivable that territory could be gained in this way

from a weak state where mere territorial acquisition

in settlement of claims would be recognized as un-

just by the majority of nations. After repeated un-

successful attempts by Venezuela to come to a

definite agreement as to the boundary between that

country and the neighboring British colony, the

United States was forced to intervene.

It was claimed, and there seemed to be strong

proof supporting the assertion, that so long as this

boundary was in dispute British forces were contin-

ually pushing their way beyond any previously
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claimed boundary, and by so doing were accom-

plishing a gradual occupation of Venezuelan terri-

tory. The boundary had been in dispute for more

than half a century, ever since the "Schomburgk

Line" had been declared the true boundary by Sir

Robert Schomburgk, a Prussian engineer employed

by the British Government. England inherited the

claims of Holland but there seemed to be no mutual

understanding as to what that country had possessed.

The English Government refused several Venezue-

lan offers to arbitrate, but later assented to arbi-

tration in respect to a small part of the disputed

territory. Finally in 1895 the United States de-

clared that the Monroe Doctrine was involved and

interested herself to such an extent that an arbitra-

tion treaty was concluded between Great Britain

and Venezuela in 1897. As a result of this inter-

vention on the part of the United States the case

was argued before an international Arbitration

Court and the line definitely drawn. The "Schom-

burgk Line" was allowed with a few exceptions

which were made in favor of Venezuela. This

case sets forth clearly the attitude of the United

States in regard to American boundary disputes in

which European countries are involved. That at-

titude insists on arbitration rather than on the su-

perior force of the European country as the proper

means for determining the true boundary line.

President Harrison definitely expressed this policy



146 DOCTRINE OF INTERVENTION

when discussing the boundary question in his Mes-

sage of 189 1.
19

Policy of Europe at Home
A discussion of the policy of non-intervention as

applied by European countries on their own conti-

nent is a very difficult task if it is to include any

serious attempt to prove the existence of such a

theory. European practise at home offers few ex-

amples of earnest efforts to withhold interference

when a plausible pretext is presented. With a few

exceptions, European countries give no evidence

that they ever seriously considered this principle as

a worthy governmental policy.

In treating the subject of non-intervention the

majority of English writers on International Law
give great attention to the prohibition by their

Government, of .private individuals interfering in

the affairs of another state by enlisting in the

""I should have been glad to announce some favorable

disposition of the boundary dispute between Great Britain and

Venezuela, touching the western frontier of British Guiana,

but the friendly efforts of the United States in that direction

have thus far been unavailing. This Government will con-

tinue to express its concern at any appearance of foreign

encroachment on territories long under the administrative con-

trol of American states. The determination of a disputed

boundary is easily attainable by amicable arbitration, where the

rights of the respective parties rest, as here, on historic facts,

readily ascertainable." (President Harrison, December 9,

1891. "Foreign Relations of United States," 1891, IV.)
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service of the opponents of that state. This natur-

ally leads to a detailed discussion of the Foreign

Enlistment Acts, which are passed for the purpose

of withholding governmental sanction from any

acts of intervention against a friendly state by any

British subjects. Thus Phillimore develops the sub-

ject of non-intervention, comparing in a brief

manner the differences in the American and English

laws. 20 Kent, in treating of non-intervention, and.

referring to the American practice, comments on

President Fillmore's denouncement of the Lopez

expeditions to Cuba and the "vigorous language, and

measures of President Taylor in putting down at-

tempts at armed naval assistance by citizens of the

United States to the Germans in the Schleswig-Hol-

stein business of 1848."21 Although these princi-

ples are fully examined and our laxness in certain

respects admitted by the American writers, they are

dealt with as principles of international law, while

the governmental policies, enunciated from time to

time, being distinctly nationalistic, are set forth

as the proofs for our belief, as a nation, in the

principle of non-intervention.

In England there has been some expression, on

the part of her statesmen, that non-intervention

should be the settled policy of that country. What-

ever the relative consistency may be in regard to

20
Phillimore, Sir. R., "International Law,'' I, pp. 464-467.

a Kent, "International Law." (J. T. Afody) p. 101 n. 1.
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practice in the United States and Great Britain,

there has not been in the latter country that large

majority opposed to the general principle of inter-

vention which has always existed in this country.

In the Parliamentary debates resulting from the

agitation for English intervention to assist in the

firm establishment of the Spanish Crown in 1853,

Lord Palmerston made a statement to the effect

that the permanent interests of Great Britain would

be materially advanced by the accomplishment of

the task referred to. He justified on these grounds

English assistance for the Spanish Monarchy. Sir

Robert Peel in replying to this argument outlined

the past action of England in such affairs, as dis-

tinctly in opposition to Lord Palmerston's sug-

gestions.22

European practice in general, to which England

is not an exception, has led to numerous interven-

tions on such varied and slight pretexts that it is

hard to find, for any long period, a general feeling

22 "The general rule on which England has hitherto acted

is non-intervention, the only admissible exception to it being

cases where the necessity is urgent and immediate, affecting,

either on account of vicinage or special circumstances, the

safety and vital interests of the State; to interfere on the

vague grounds that British interests would be promoted by

intervention, or the plea that it would be for our advantage to

re-establish a particular form of government in a country,

circumstanced as Spain was, is to destroy altogether the gen-

eral rule of non-intervention, and to place the independence

of every weak power at the mercy of a formidable neighbor."
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that intervention is, in principle, contrary to the

essence of sovereignty.

French practice may be said to be at least more

consistent than the English. National caprice in-

fluenced France to undertake more interventions

than did sound reasoning or material interests. 1

France's purpose in rendering aid to the struggling

American Colonies was to humble England. There

was a feeling among the French people antagonistic

to the English as a nation. France was not afraid

at the time of our Revolution, or at any subsequent

time, that England would ever become so powerful

and so willing as to threaten her national existence.

Aid was given the Colonies more to satisfy

French prejudice than to curtail English power.

Non-intervention, as a principle, had no part in

their code of realities. When the French began

their internal struggle for liberty, that new organ-

ization could not understand the American refusal

to participate. The expressions of "Liberty and

Fraternity" that followed the establishment of the

Republic were of their very essence, intervention.

They promised aid to all people who might be

struggling to obtain their liberty. This one cause

was sufficient for the Assembly. Every time a

portion of the people of a foreign country revolted

to throw off oppression the French felt that their

interests were affected and their consequent privi-

leges operative. France, admitting the right of
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intervention to put down another of an unjust char-

acter, went a step further and claimed the privilege

to intervene to prevent a suspected intervention from

another quarter. Thus we are assured of the just-

ness of the French intervention in Italy in 1849.
23

A careful study of the past history of the Ger-

man Empire suggests intervention without cause

other than personal interests. Non-intervention

v was unknown. The great difficulty was, many
times, to find some pretext sufficiently elastic to be

stretched into a causus belli. The future of the

State and the unification of the German people

were paramount to any considerations of principle.

The peculiar conditions existing at the time and the

great task to be accomplished are given as sufficient

excuse for the policies of the German leaders. 24

Kent, in his commentary on international law, after

describing in detail the events connected with the

23 "French intervention in Rome was in accordance with

the immemorial policy of France in Italy, at Ancona, and

at Civita Vecchia; the liberal intervention of a French army

having prevented the despotic intervention of an Austrian

one." ("Annual Register," 1849, XCI, 299.)
24 "The German Empire is the result of the policy of blood

and iron as carried out by Prussia in three wars, which were

crowded into the brief period oif six years, the war with Den-

mark in 1864, with Austria in 1866 and with France in 1870,

the last two of which were largely the result of his [Bis-

marck] will and his diplomatic ingenuity and unscrupulous-

ness, and the first of which he exploited consummately for

the advantage of Prussia." ("Europe Since 1815." American

Historical Series, p, 256.)
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Schleswig-Holstein "business," brings out in de-

cided terms its position in the development of the

doctrine of non-intervention.

"Such is the narrative of the most remarkable

events in the history of interference or intervention

since the year 181 8, laid before the reader for the

purpose of enabling him to contrast with the declara-

tions of statesmen and the opinions of legists the

facts of history, and to obtain, if possible, some

definite and rational rule."25 In light of this

information it would seem easier to draw conclu-

sions as to the German action, than to obtain a

"definite rule" consonant with facts and at the same

time regardful of any fixed principle.

Russia, represented by her great international jur-

ist DeMartens, is allied theoretically at least, to the

cause of non-intervention. DeMartens distinctly

points out that it is not permitted to speak of a

"Right of Intervention." Admitting its justification

in practice in a few exceptional circumstances, he

nevertheless maintains that any right to undertake

such interference, in the legal sense of that term,

does not exist. Oppenheim, representing English

theory, speaks very freely of the "right" of interven-

tion. There is an evident conflict of opinion be-

tween these jurists as to the importance of the

doctrine of non-intervention. "It is apparent," says

Oppenheim, "that such interventions as take place

25
Kent, "International Law," (J. T. Abdy), p. 87.



152 DOCTRINE OF INTERVENTION

by right must be distinguished from others. When-
ever there is no right to intervention, although it

may be admissible and excused, an intervention

violates either the external independence or the

territorial or personal supremacy. But if an inter-

vention takes place by right it never contains such a

violation, because the right of intervention is always

based on a legal restriction upon the independence

or territorial or personal supremacy of the State

concerned, and because the latter is in duty bound

to submit to the intervention."26

It is not the purpose to point out that Russian

action has been superior to that of the other states

of Europe in this particular. The fact that stands

clearly before us is that Russian theory, as announced

by her greatest authority, goes beyond the gener-

ally accepted views of the subject, and seems to

present impracticable ideals. In the case of Russia

the intervention that presents itself most vividly

to our attention is her interference with Japan in

regard to the terms of the Treaty of Shimonoseki

which that country concluded with China at the

close of the war in 1895. Russia was the leader of

the movement that resulted in the abandonment of

the Liao-Tung Peninsula by Japan after that Penin-

sula had been ceded to her by China. The inter-

vention was undertaken, as declared by Russia, in

the purely humanitarian spirit of protecting the

" Oppenheim, L., "International Law," I, p. 183,
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future territorial integrity of China. Subsequent

events proved the shallowness and insincerity of

her claim. Russia's share in the three partitions of

Poland is, of course, a well known historical fact,

and one that reflects little credit on her theoretical

pretensions.

The numerous interventions in Europe as com-

pared with those on this continent in the last hun-

dred years are due, in part, to the higher state \

of development of the political systems on that side

of the Atlantic. Then, too, they have marke>

differences of language, customs, etc., within a

comparatively small area, when considering the

vastness of our own country. The greatest cause

\

of all, however, is that haunting spectre known /

as "The Balance of Power." Directly or indirectly/

the large majority of the interventions is attribt/-

table to this principle. It was hard for the principle

of non-intervention to live, much less thrive in such

an atmosphere. Kent struck the keynote of the

policies influencing European interventions when,

concluding a discussion of the Eastern Question of

1840, he says: "Yet read the story for what pur-

pose one may, it is impossible not to be struck with

the perplexing nature of a transaction that, while

it led France to maintain two opposite interests,

the integrity of Turkey and the integrity of Me-

hemet Ali, led England to insist upon restoring a

rebellious province to the rule of the very power
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from whom but a few years before it helped to

tear away another rebellious province, and brought

Russia into the field as the earnest upholder of the

integrity of a state it was longing to crush within

its iron grasp."27

The assignment of the.development of its politi-

cal systems as one of the causes for the large

amount of friction in Europe in the last hundred

years, naturally suggests the Alliances and Leagues

that were the result of this development. These

Alliances were as often a provocation for war as

a preventive. The early form of league as illus-

trated by the Hanseatic League (1250-1450) was

primarily a combination of states joined together by

an agreement to protect, individually and collect-

ively, the main trade routes against the pirates.

This League was formed not in opposition to any

particular combination, but against the social dis-

turbers in general. It was also agreed to settle

disputes among members of the League by arbitra-

tion. The purposes of the later leagues, of which

we hear so much, were entirely different. The bal-

ance of power made them necessary. They were

formed for protection against outsiders, not par-

ticularly social disturbers.

The later Alliances were formed for the purpose

of defeating its enemies in time of war and in-

timidating them in time of peace. It did not pro-

27 Kent, "International Law" (J. T. A'bdy,), pp. 75-76.



NON-INTERVENTION 155

vide for the settlement of friction that might arise

between its members, and might be said to serve

external purposes only.

The mutual jealousies of the various combin-

ations of states in Europe produced and increased

many otherwise controllable agitations.



CHAPTER VI

OBSERVATIONS AND CONCLUSIONS

Attempts to Limit Intervention

There have been many attempts in the past to

limit, by one means or another, the right of a state

to intervene for the protection of its citizens,

either in particular instances or in general. These

attempts have been made mostly by the smaller

nations by means of contracts with foreign

citizens, for the purpose of preventing, by mutual

agreement of the parties to that contract, the gov-

ernment of the citizen to the contract from inter-

vening in the protection of his interests should they

be jeopardized. Venezuela has been particularly

active in making such agreements with citizens of

the United States and European countries to whom
she granted concessions of various kinds.

This non-intervention clause in contracts has been

discussed by mixed international commissions on

several occasions, with such differences, however,

that it is almost impossible to draw any satisfactory

conclusions from their decisions. Thus in a case of

one of our citizens against the Venezuelan Govern-

ment, the mixed commission had presented for its

156
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consideration a contract between our citizen and

Venezuela which stated that any differences arising

under the contract should be tried in the regular

Venezuelan courts, and if satisfaction was not ob-

tained there, the matter should be one for "private

arbitration at Caracas," but in no case was it to be

a cause for international claims. The claim was

taken directly to the mixed commission. As this

was a violation of the first part of the agreement,

the commission unanimously dismissed the case.

In the case of the contract between the Govern-

ment of Venezuela and the Intercontinental Tele-

phone Company, a New Jersey Corporation, there

was an article which provided that "any doubts or

disputes that may arise by reason of this contract

shall be decided by the courts of the Republic in

conformity with its laws." 1 In an action brought

under the provisions of this contract our State

Department was asked for its ruling in regard to

this particular clause. Mr. Bayard, Secretary of

State, replied that "This Department does not con-

cede that this clause constitutes the Venezuelan

courts the final arbiters of questions arising under

the contract between the corporators and the Govern-

ment of Venezuela, because, in the event of a denial

of justice by such courts, this Department may under

the rules of international law properly intervene." 2

1 Moore, J. B., "International Law Digest," VI, p. 294.
2 Moore, J. B., "International Law Digest," VI, p. 294.
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A similar case was brought up by a citizen of the

United States against the Government of Portugal,

in 1889. 3 The American citizen, Mr. McMurdo, had

obtained a concession from the Portuguese Gov-

ernment, six years before, for the construction of

a railway in South Africa. Mr. McMurdo, with

the help of an English company, completed the road

as allowed in the concession. The concession con-

tained the provision that in case of differences be-

tween the parties to the contract private arbitration

should be resorted to, exclusively. When the rail-

road was completed the Portuguese Government

annulled the concession and took possession of the

property. The joint owners appealed to their re-

spective governments both of which declared that

they were prepared to go as far as might be neces-

sary to obtain justice for their citizens. Portugal

offered arbitration as provided for in the contract.

This offer was declined, the United States declaring

that it was "not within the power of one of the

parties to an agreement, first to annul it, and then

to hold the other party to the observance of the

conditions as if it were a subsisting engagement."

(Mr. Blaine, Secretary of State.) The case was

submitted to international arbitration.

Examining the decisions of some of the European

countries on this subject we find practically the

same position held by Germany. The German Min-

3 Moore, J. B., "International Law Digest," VI, p. 297.
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ister to Venezuela, replying to an inquiry from our

Secretary of State as to Germany's attitude in a

case of this nature, said: "I have under instruc-

tions notified the Venezuelan Government that my
Government will no longer consider itself bound by

the clause in most contracts between foreigners and

the Venezuelan Government, which states that all

disputes, growing out of the contract must be settled

in that country. Our position is that the German

Government is not a party to these contracts and

is not bound by them."4

Disputes of the same nature arose between Italy

and Venezuela and were disposed of in the same

manner. England, also, adds the weight of her

decisions to the same side of the controversy. 5

Besides endeavoring to protect themselves from

foreign intervention in the case of contracts, some

few countries, notably Mexico, Turkey, Venezuela,

Salvador and Egypt have tried, by means of national

or local laws, to take from a resident foreigner,

under certain conditions, all rights he may have of

appealing to his home country for protection in case

of a complaint against the Government in whose

country he is residing. Thus the Mexican Govern-

ment passed a law which stated that any foreigner

who had not matriculated as such in Mexico could

not appeal to his home government in case of a

4 Mr. Loomds, Min. to Venezuela, to Mr. Hay June 5, 1900.

5 See Moore's "International Law Digest," VI. pp. 307-308.



160 DOCTRINE OF INTERVENTION

complaint. There were a number of instances in

which the Mexican Government attempted, without

success, to apply this ruling to American citizens.

Our Secretaries of State held to the same opinion

in every case, claiming that one of our citizens

could contract away such a right only by completely

expatriating himself, and that no government could,

on the other hand, deprive him of such a right by

statute.

The Venezuelan laws contained a provision that

any claimant who shall have manifestly exaggerated

the amount of damages claimed shall forfeit any

right that he may have and shall be subject to fine

and imprisonment. In denying the application of

this ruling to a case under consideration at the

time, Mr. Fish, then Secretary of State, instructed

the American Minister in Venezuela as follows

:

"This Government cannot consent to the applica-

tion to citizens of the United States of article eight

[previously noted] of the second law to which you

refer. A law making it a penal offense to over-

estimate a loss which may have been sustained, or

to fail in establishing any loss, is believed to be

unexampled in the history of legislation, at least

in modern times."6

A law of the Turkish Government relating to the

establishment of printing offices, provided in one

of its articles : "Nevertheless, a foreigner shall not

'United States and Venezuela Claim Com. (1895) No. 451.
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be permitted to set up a printing office, except he

shall furnish a declaration, legalized by the embassy

or legation of his country, whereby he shall never

be able to take advantage, in his profession as a

printer, of the privileges and immunities belonging

to foreigners; that is to say, that he shall accept,

the case arising, such proceedings in regard to him-

self and his printing offices as are followed in regard

to Ottoman subjects." Mr. Bayard held this pro-

vision to be even more objectionable than most of

those advanced by the Spanish-American States, in

that it attempted to invest with a legal sanction, by

the legation requirement, the renunciation by a

citizen of a part of his rights. "Holding as we

do," said Mr. Bayard, "that the individual act is

necessarily invalid, per se, this government could

certainly not intervene in any way to invest such

an act with a show of validity." 7

Cases similar to these are multiplied indefin-

itely in the foreign relations of the larger countries.

It is unnecessary to go into further detail. Thef

attempts to limit intervention by contractual re-\

nunciations and legislative limitations of inherent
\

rights, have completely failed. They have rather

added to international irritation than lessened it.

The Institute of International Law touched par-

tially on this question at its session in 1900, when,

in considering the responsibility of states for

'Foreign Relations of the United States (1888), II. 1599.
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damages suffered by resident aliens in riots, insur-

rections and civil wars, it passed a resolution ad-

vising against the adoption in treaties of clauses

of "reciprocal irresponsibility." 8

Feeling of the Smaller States

There is a feeling prevalent among the smaller

states that when a large state interferes in any way

in its affairs, the real reason, notwithstanding the

public professions of unselfish motives on the part

of the larger state, is personal aggrandisement.

States, both large and small, like individuals, have

personal interests which, either consciously or un-

consciously, have a part in their dealings with

other states. Hence it happens when certain of the

larger states feel justified in frequent interventions

in the affairs of weaker governments, self-interest

seems to be the predominant motive. The impres-

sion created in the offended state is more likely to

8 "The Institute of International Law recommends that

states should refrain from inserting in treaties, clauses of

reciprocal irresponsibility. It thinks that such clauses are

wrong in excusing states from the performance of their duty

to protect their nationals abroad, and their duty to protect

foreigners within their own territory. It thinks that states,

which, by reason of extraordinary circumstances, do not feel

able to assure in a manner sufficiently efficacious the protec-

tion of foreigners on their territory, can escape the con-

sequences of such a state of things only by temporarily

denying to foreigners access to their territory." (Translation

by Professor J. B. Moore.)
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grow than to diminish with the lapse of time. The

great body of citizens of the next generation knows

only in a general way the real cause for the hostile

feeling, and some distinctly friendly and beneficial

act is necessary on the part of the offender to elimi-

nate the old prejudice. Our policy of interfering

in the domestic concerns of the states to the south

of us, especially those forcible interventions under-

taken for those of our citizens whose interests are

largely the result of liberal concessions by a revo-

lutionary government, has gradually changed that

feeling of friendship for the United States, created

by first impressions of the Monroe Doctrine, into

one of deep distrust. A gringo, in the estimation of

the average South and Central American, is a person

whose whole ambition is centered in the advance-

ment of his personal financial interests; one who is

willing to resort to any means to attain the object

of his ambition. The growth of this distrust of

the gringo was fostered by the naturally suspicious

disposition of the people of those countries. It is

nevertheless justified to a large extent.

Our actions in Cuba during and after the two

occupations were watched with interest by the

other American states. Ourunquestionable motives

in this instance did much to regain some of their

lost confidence. While we were progressing well on

the upward curve in the estimation of our southern

brothers, the events incident to the acquisition of the
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Panama Canal territory once more reversed the

process. We are forced to acknowledge that once

again we find ourselves in a position where it be-

hooves us to use every legitimate means to restore

the confidence and secure the cooperation of the

other American states. Our Mexican policy will

have a determining influence. Most of the larger

of the South American Powers are in a cautiously

receptive mood.

In Europe, Turkey and the Balkan States occupy

a position with respect to the larger Powers similar

to that of the Central and South American states

on this continent. It is true that Turkey is one of

the Powers, but since her admission to the Euro-

pean Concert in 1856, there has been more theory

than fact in her ability to assume the new dignity.

Turkey and the Balkan States are very suspicious

of "personally non-interested" interventions. This

is particularly true when that intervention is un-

dertaken by a single Power.

It is to the interest of all parties that these sus-

picions should be allayed. It would seem that a

great step shall have been taken in the right direc-

tion when a general international agreement can

be reached to the effect that interventions shall

be undertaken only by the harmonious action of

a number of Powers. This result may be accom-

plished by enlarging the "Concert" in Europe,

whenever such a step may seem practicable; by in-
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fusing more concert into its actions; and by

enlarging the "Concert" in America.

Some of the Results of Intervention

The doctrine of intervention resulted in the es-

tablishment of the Concert of Europe on that con-

tinent and the promulgation of the Monroe Doctrine

on this. Another policy attributable to this principle,

being the natural outgrowth of the continued ap-

plication of the Monroe Doctrine, is the Primacy of

the United States in America. The Primacy of the

United States in America, like the Concert in

Europe, has no legal basis or permanent organiza-

tion. They are both leaderships of a political

nature, dealing with the specific questions as they

may arise. 9

The most notable examples of interventions un-

dertaken to uphold essential American interests are,

naturally, those attributable to the Monroe Doctrine.

Well-known instances are the intervention in

Mexico, in 1865, to overcome the unjust inter-

* "It is a Primacy essentially political in its nature, which

has no legal basis whatsoever, but which rests upon certain

maxims enunciated by the fathers of the Republic and ap-

plied by American statesmen. Based originally upon the prin-

ciple of non-intervention in the affairs of Europe, the Monroe
Doctrine is essentially a system or policy of intervention de-

rived from our conception of primary or permanent American

interests." (Hershey, A. S., "Principles of International

Public Law," pp. 152-3O
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vention of Napoleon III, the interventions in

Cuba in the interest of humanity and American

civilization, and that series of interventions cul-

minating in the premature recognition of Panama,

in 1903, justified in the "interests of collective

civilization."

It is entirely possible that the Primacy of the

United States on this continent benefited civilization

to a remarkable degree by making unnecessary a

large number of possible European wars for the par-

tition of South America. Our policy made wars for

this purpose impossible so long as we had the neces-

sary strength to enforce our decisions. When we
consider the amount of bloodshed and suffering that

was necessary in the partition of a country like

Poland, we shudder at what might have happened

in the richer and larger South America. It is very

true that Europe has partitioned Africa for its own
benefit (if there is any) without serious difficulty,

but the conditions are altogether different. Euro-

pean countries are not likely to go to war for a few

miles of African territory. The peaceable settlement

was possible in this case because of the comparative

undesirableness of the country.

In spite of these facts, or probably we may say

with more correctness, because of these facts, Euro-

pean writers, as a rule, find nothing in connection

with the policy of the Primacy of the United States

but selfish interest. DeMartens discusses the Pri-
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macy theory at great length, showing very clearly

his lack of sympathy with it. He says, in substance,

that the United States has claimed the right to direct

the external affairs of all the American States.

Commenting on the well-known motto, "America

for the Americans," he concludes that the United

States has changed this aphorism to read "America

for the Yankees."10

Joint Action

The pretensions of the leading nations of the

world to regulate affairs within their particular

"spheres" is a fundamental cause of the dissatis-

faction of the weaker states under their tutelage,

as well as one of the most important causes for the

existence of whatever jealousy and mutual sus-

10 De Martens' attempt to show that this theory contradicts

all principles, legal and political, may be translated as follows

:

The European International Law, the principles of which the

United States have formally adopted, does not admit that a

single nation may be exclusively the mistress of an entire

continent. In particular the Government at Washington can-

not exclude from America those European states which pos-

sess territory or colonies, and which, in consequence, ought

to be considered in a certain measure as American states.

The pretentions of the United States are still less admissible

in point of view of the "International community." It is not

granted that any American state should hold a privileged place

in relation to the other American states. Finally, these pre-

tentions cannot even be explained on the grounds of the

Monroe Doctrine. (DeMartens' "Traite de Droit Interna-

tional" Leo., I, 399-400.)
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picion there may be among the guardians them-

selves. The present tendency seems to be, in

undertaking interventions, to the joint action of the.

more powerful nations. The greatest example of

this tendency is illustrated by the joint action in the

intervention in China in 1900. A feeling of justi-

ncation among the nations of the world in regard

to a particular intervention is increased in propor-

tion to the number of states taking part in that

intervention. It is in line with the idea of a growth

of an international community of interests that the

number of powers taking part in any future inter-

vention will be steadily increased. The result will

be a decrease in the number of unjust interventions,

and a greater popular sanction for those that are

undertaken. The reason for greater confidence,

under a collective interference is plausible and the

cause is simple. As Hall explains it, there must

"always be a likelihood that powers, with divergent

individual interests, acting in common, will prefer

the general good to the selfish objects of a

particular state." He further suggests that "it is

not improbable that this good may be better secured

by their action than by free scope being given to

natural forces. . . . There is fair reason consequent-

ly for hoping that intervention by, or under the

sanction of the body of states on grounds forbidden

to single states, may be useful and even beneficial."

He deplores the results of the Russian intervention,
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with the sanction of the Powers, at the conclusion

of the Chino-Japanese War, but intimates that a

single adverse instance should not retard the pro-

gress of the principle.

Any discussion which has for its aim a limitation

of the number of interventions naturally leads to

considerations of universal peace and one is too

easily drawn from the subject at hand by considera-

tions of a theoretical virtue. There may be a

possible approach to universal peace by means of

a strict code of collective intervention, directed

against economic forces, and regulated by some

central committee of the Powers. 11

Immanuel Kant seems to have been the first

seriously to preach "Perpetual Peace," in his famous

"Essay" on that subject in 1795. In his fifth pro-

hibition he says : "No state shall interfere by force

in the Constitution and Government of another

state." The rule is definite and easily formulated.

The whole "Essay" is theoretical. Perpetual Peace

was to be attained rather than obtained. It was to

be brought about by an internal change of feeling in

society, resulting in the universal adoption of a re-

publican form of government, and the final federa-

tion of these free states. The ideal seemed nearer

U A very interesting and suggestive booklet on this sub-

ject has been written by Samuel W. Long, in which he

elaborates on the international boycott as "The Weapon of

Peace." See bibliography.
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of accomplishment to Kant than it does to most

present enthusiasts. 12

A recent proposal for the solution of the

growing question of intervention, comes from Mr.

Marburg. He suggests that this problem, including

the expansion of progressive races without recourse

to war, may be solved by a commission of the

"chancelleries" of all the enlightened powers, large

and small, believing that "substantial justice would

be done by it, just as substantial justice is done

under the Federal Government of the United States

to the individual communities embraced within the

scope of its activities."

President James, of the University of Illinois,

likens Mr. Marburg's plan to that involved in the

principle of eminent domain, and finds the justifica-

tion for its application to recalcitrant nations in the

results obtained when applied to individuals within

a civilized and developed community. It suggests

a kind of forcible assistance for those less broadly

developed ones, to be given by the more broadly

developed among the nations, the assistance to re-

12 At the end of his "Essay'' (page 52), Kant says: "It is

a practical task whose solution will be gradually worked out.

The goal will be gradually approached, and let us hope be-

cause of the general progress of human society, that the day

of its coming is drawing near." It is probably due to the fact

that the progress of human society is not uniform that the

problem is made so difficult.
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ceive its justification through the assent of the

majority. 13

Mr. James explains that some of the affairs of

"Backward Nations" have in the past been adjusted

by force, which is oftentimes its own best argument

against its use. Then, too, to adopt the universal

principle of making smaller nations or communities

neutralized would, in many cases, retard the progress

of civilization in those regions, and in some instances

make the higher civilization almost impossible. It

is a significant fact that in the suggestions for the

diminution of unjust interventions the plans gen-

erally call for an increased number of authorized

interventions, unless a sufficiently strong interna-

tional public opinion can be developed to render

13 Mr. James commenting on this plan says : "In the

article 'The Backward Nation' Mr. Marburg has finally begun

to go to the very root of one of the most difficult questions

connected with the whole peace movement. If, in an or-

ganized society we find an individual, who is absolutely op-

posed to progress, we find some way or other of getting

around him. If he owns a piece of ground which the com-

munity needs in the outworking of its prosperity it will take

the ground from him; it will dispossess him by force, though

it give him not what he may consider the value of the prop-

erty, but what a jury constituted according to law may de-

cide that it is worth. We may tax him against his will for the

support of institutions in which he does not believe.

"Now, nations or communities, large or small are unfortu-

nately as stupid and blind sometimes to their own interests,

sometimes to the interests of other nations and other com-

munities as private individuals are.™ ("Independent," Nov. 7,

1912.)
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effective the decisions of the international court.

In spite of the odium attached to the word inter-

vention we cannot help concluding that if its

universal application, by some such method as that

proposed, brings us in the direction of even a forced

peace, the end certainly justifies the means.

The other side of Mr. Marburg's plan was pre-

sented in an elaborate editorial by Mr. White,

formerly Ambassador to France. 14 He says: "I

think his idea excellent in itself but I fear it would

be very difficult if not impossible to carry out,

because

i. "It would be difficult to get a considerable

number of great Powers to agree upon a list of

'Backward Nations,' as some of the former, for

reasons of their own, would object to so classing

some particular very backward one ; and

2. "It would be very hard upon such backward

nations by so classing them, however desirable it

might be for them to be in tutelage."

Another objection is registered to the plan by

Mr. Farnam of Yale University, who points out

that the one "great difficulty would be to agree

upon the ideals of progress."

Of course there is an abundance of argument to

be advanced for each side. There is always the

danger that such a scheme will develop into a

"For full explanation of Mr. Marburg's plan, see the

Independent, of June 20, 1912, and November 7, 1912.
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world empire under the control of the most power-

ful member or group, and thus degenerate into an

arbitrary dictatorship, the very result the plan was

intended to prevent. Possibly, in the eager effort

for some solution to the question, many would

agree with Mr. Edwin Ginn, Donor of the World

Peace Foundation, who thinks it would be "far

better to have Mr. Marburg's plan carried out than

to have none, for the advantages would be great."



CHAPTER VII

INTERVENTION IN MEXICO

Its Economic Antecedents

Our governmental policy with Mexico cannot be

influenced by those same principles which guide our

international relations with European countries.

j
Nor can it find its justification in those principles

;
which should form the basis of our attitude toward

the other republics of Central and South America.

To arrive at an intelligent and sympathetic under-

standing of the present condition of this great

Republic to the south of us, it is necessary to trace,

briefly, its economic and political antecedents.

Present relations must be conducted with a con-

sideration, not only for present conditions, but also

for past causes. The peculiar nature of these people,

the result of a combination of racial instincts and

economic and political environment, must have a

prime and fundamental consideration in our efforts

to mould their political destinies.

The Spaniards who came to Mexico during the

colonial period were actuated by love of adventure

and the possibility of early affluence. Unlike their

i74
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European rivals who settled farther north, they did

not bring over with them their wives and families.

The result was a constant intermarrying with the

native population. When the Spaniard's desire for

riches or adventure was satiated, and a return to

Spain or removal to another part of the country

became desirable, the family ties were little re-

spected. Marriage vows, where such existed, were

considered of no great importance. This condition

naturally resulted in an instability of good order

and a check to that industrial development for which

the steadying influence of a wholesome home life

is a fundamental prerequisite. Such a condition

likewise had its effect on the disposition of the

native population. The combination of the domi-

nant attitudes of these two classes,—the reckless

daring of the Spaniard on the one hand, and the

consciousness of the native of an enforced inferior-

ity on the other—offered an unattractive background

for a conspicuous future.

When it came time to establish a government

the Spanish influence was, of course, all-powerful.

The early form of government and the appointment

of officers to carry it into effect, clearly demon-

strated that the chief utility of the native was his

submission to an administration whose cause for

existence seemed to be the self-interest of its com-

ponent parts. This government was flavored with

just enough law and order to enable it to accom-



176 DOCTRINE OF INTERVENTION

plish, with greater security, its main purpose.

The Spaniard was given all the lucrative positions

at the disposal of the Crown. These positions

generally included exemption from taxation. Thus

the newcomers, the exploiters of the national re-

sources, were also the exploiters of native industry.

In return for their services the Spanish Government

allowed the ruling class generous compensation,

the administration of justice, and, in some cases,

freedom from the necessity of contributing their

share toward the national security. Such conditions

had a powerful influence in moulding that disposi-

tion which later shows itself willing to follow any

standard so long as the cause it represents favors

new conditions. To a person who has all to gain

and nothing to lose, destruction of property and

devastation of resources is of little moment.

Another practice whose evil results began to be ex-

perienced in Mexico over a century ago is the hold-

ing of enormous tracts of land by a few individuals.

These grants were originally given by the Crown

of Spain in return for assurances of support to the

Spanish supremacy in those regions. The surplus

income of the inhabitants of these grants, which in-

cludes by far the larger portion of the country,

is practically distributed between the Government

and the landlord. This check on the rewards of

industry has its natural effect in a marked absence

of that virtue. Even after the continued oppression
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of the Vice-royalties, combined with the examples

of their South American neighbors, had resulted in

opposition to, and final overthrow of, the Spanish

supremacy, the old land titles were held intact, the

ownership being retained by their holders or trans-

ferred to some hero of the new order. In fact,

it seems that it was necessary to include even more

of the national domain in these large holdings. The
common people came to be considered a part of

the land they occupied. Almost invariably they

were in debt to the large land-owners. The law of

the country made them necessarily a part of the

estate so long as they were in this condition of

financial servitude. Thus the absolute control of

the few, and the lack of initiative on the part of the

many.

A land aristocracy was built up, in close rela-

tionship to the central power. This interdependence

of the aristocracy and the Government is essential

to the existence of both. They are mutually sup-

porting. If the one falls it drags down the other,

and a new aristocracy, built on the favor of the

new central power, results. The many comple-

tions of these cycles of events form an economic

interpretation of the political unrest of the past

century. An important consideration with respect

to this wealthy class is the fact that a very large

part of their income is spent in foreign countries,

especially in France.
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As a correlary to governmental favoritism of a

privileged class, there is the practice of granting

concessions to foreign interests. These concessions

cover all conceivable fields of economic endeavor.

The interests of the foreign concessionaires occa-

sionally clash with those of the Mexican aristocracy.

These clashes offer comparatively little difficulty due

to the fact that the desires of the Mexican can al-

most always be profitably satisfied by the particular

foreign interest concerned. On the other hand,

the conflict of interests among the concessionaires

themselves presents a serious problem, and forms

the loop-hole through which crawls the octopus of

foreign intervention. It is proverbial that a servant

cannot serve two masters and please both; neither

can the Mexican Government serve, to the satis-

faction of all, numerous competitive foreign in-

terests. The result is the throwing of influence

into that bin which yields the largest return. Ex-

perience has shown that it is not unlikely that at

least a part of the undivided profit, not to mention

the influence, of the losing interests, is, for future

considerations, at the disposal of any faction strong

enough to undertake a formidable opposition to

the existing order.

Economic conditions, whose roots go deep into

the history of the country, make necessary, to a

large extent, the employment of foreign capital

in the development of internal resources. This in-
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vasion of foreign interests, stimulating the domi-

nance of the dominant class, adds to the already too

pronounced divergence of the two classes. It

arouses an increased discontent and suspicion in

the peon class, and injects an unhealthy foreign

element. Combined poverty, discontent and a re-

markable ignorance on the part of the great majority

contribute a large element of insecurity to the rule

of the minority.

Its Political Antecedents

Mexico was in a condition of anarchy from 1810,

the date of their Declaration of Independence, until

the early eighties of the past century. From 1810 to

1825 there were two distinct movements in Mexico;

one favored a monarchy, while the other desired a

republic. The latter tendency had the upper hand

during the greater part of this period. The desire

for republican institutions was, however, not so

strong in Mexico as in some of the South American

countries. The result of this struggle was the

establishment of the Empire in 1822 which was to

live for the brief period of two years, under the

rule of Emperor Iturbide.

The year 1824 witnessed the establishment of a

Federal Republic. The influences that accomplished

the adoption of this form of government in Mexico

were quite different from those which were pre-

valent in this country at the time of the establish-
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ment of our Republic. In Mexico there had been

a change from monarchy to republic. This change

meant that there was a majority sentiment antag-

onistic to strong centralization of authority. The

reaction was pronounced, and the result was a

disruption of nationalism and a movement which

had for its aim the more or less independent working

of the various sections. In the United States, the

lesson of the two wars caused the feeling of na-

tionalism to dominate. The popular desire was

accomplished in Mexico, and the different factions

were given a free hand to fight out their own plans.

There followed a period which records all kinds of

lawlessness toward citizens and foreigners.

Mexico sent a minister to the United States dur-

ing the control of the Empire. Friendship demanded

reciprocation of that honor, but it was very hard

for the Monroe administration to find the proper

individual. After the post had been offered to

two others, during which time the Empire had

been overthrown, Joel R. Poinsett finally accepted

the honor and arrived in Vera Cruz on May 5,

1825.

The Poinsett mission to Mexico is very important,

not only in being our first to that country but also

because of the impression it created there, in this

country, and in England. Poinsett deplored the

fact that the English agent had reached Mexico

sometime since, and had anticipated him in making
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a treaty. Immediately there began a conflict be-

tween the British and American agents. Both had

been instructed to secure as favorable a treaty as

possible. 1 Minister Poinsett had many arguments

to prove American friendship for Mexico. The

cause for the early preference of English interests

is explained by Mr. William R. Manning as follows

:

"American abstract recognition and philanthropic

declarations had interested Mexico for a time and

had elicited admiration and gratitude; but dilatori-

ness in opening communications had made American

relations seem cold and platonic. If England's ad-

vances had been long delayed they had been pressed

with ardor when once begun, and had elicited an

enthusiastic response." 2

Poinsett was very well received. He met the

Secretary of State and the Secretary of the Treas-

ury of the new Republic in a very informal way
in a cock-pit at one of the religious festivals. How-
ever, it did not take him long to perceive that "it

is manifest that the British have made good use

of their time and opportunities." Mr. Ward, the

British representative was decidedly in favor.

1
C. C. Cambreling wrote Poinsett from New York, March

30, 1825, a friendly letter, saying among other things, "Make
a good commercial treaty for us and take care John Bull gets

no advantage of you—if anything get the weather gauge of

him." ("American Journal of International Law," VII, No. 4,

789.)
a "American Journal of International Law," VII, No. 4, 790.
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A long struggle ensued between Poinsett and

Ward, the former championing the American

system of government as upheld by the United

States, and the latter the European system as ad-

hered to by England. 3 Should monarchical or re-

publican institutions prevail in this new member of

the family of nations? The Mexican Secretary

of State was a director in an English mining com-

pany. The Secretary of the Treasury had secured

English loans for his Government, thereby alleviat-

ing his official difficulties. Here we have at least

two good reasons why the European system should

have the preference.

About three months after Poinsett's reception

a mild palace revolution succeeded in ousting the

main British sympathizers and left our minister in

high favor. There was strong belief that Poinsett

had a hand in this change. In fact he practically

claims the honor in a dispatch to Clay, alluding

to the American party in the Mexican Congress.

This American Party was resisting all tendencies

toward centralization, the desire of the British

agent. With a centralized government in control

the English representative had a better chance of

working out a British policy. Although apparently

"The bitterness of the rivalry is shown by the fact that

Ward neglected to send Poinsett an invitation to a dip-

lomatic dinner which he gave to the Secretary of State and

foreign ministers,



INTERVENTION IN MEXICO 183

in great favor our agent was ever suspicious of

those with whom he had dealings.4

Poinsett's part in the establishment of Chapters

of the Masons in Mexico, and finally in the in-

stallation of the Grand Lodge, was a well-known

and undisputed fact. These societies afterwards

brought much pressure in support of the American

Party. Soon the influence, true and imagined,

which the American representative enjoyed, began

to scatter seeds of distrust which finally took the

form of a request, by one of the Mexican states,

to the Mexican President to have Mr. Poinsett re-

called. Such a turn in affairs was in line with

Poinsett's wishes,—in fact he had once solicited

from the State Department an order to return home.

On December 9, 1829, Poinsett's recall reached him,

having been asked for by the Mexican President.

In the instructions to his successor Secretary of

State Van Buren said in part: "With respect to

your future official correspondence with the Gov-

ernment of Mexico, and your intercourse, public

and private, with the people and their functionaries,

the past strongly admonishes you to avoid giving

any pretext for a repetition against yourself of

the imputations which have been cast upon Mr.

Poinsett, of having interfered in the domestic con-

* "The state of society here is scarcely to be credited. I

hardly know a man however high his rank of office whose
word can be relied on.'' (Poinsett to Clay, October 13, 1825.)



1 84 DOCTRINE OF INTERVENTION

cerns or politics of the country; or even showing

any partiality toward either of the parties which

now appear to divide the Mexican people." 3

When we consider the entertainment, willing ear,

and even financial assistance that were offered

representatives of the Mexican factions previous to

the opening of our regular diplomatic relationship,

the peculiar intimacy of these relations becomes

apparent. The preliminary official intercourse

which began in 1811, soon after their declaration

of independence, was negotiated mainly by Monroe

during his two terms as Secretary of State, and

later as President. The actions and successes of

these early Mexican agents, for the most part self-

appointed, indicate a feeling in their own minds

that a more than ordinary international relation-

ship existed between this country and Mexico. 6

The result of the continual disorders following

the adoption of the constitution of the Federal

Republic in 1824 led to the establishment of a

unified republic by the Constitution of 1836. We
can surmise from the account of the Poinsett mis-

°For a complete and excellent description of the Poinsett

mission to Mexico see the account of Mr. William R.

Manning in the American Journal of International Law,

Volume VII, No. 4, October, 1913.
8 For an extended account of some of these early machina-

tions on the part of Mexican agents see an article by Mr.

Isaac J. Cox, entitled "Monroe and the early Mexican

Revolutionary Agents" in the annual report of the American

Historical Society for 191 1, pages 197 to 215,
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sion that there was no lack of foreign assistance

in bringing about this change. The new order up-

held a principle more in accord with European

ideals, and surely more adaptable to the needs of

the country in which it was to be enforced. By
this constitution the divergent parts of the country

were brought under the direct domination of the

central government. Local ambition was stifled

and some degree of enforced order prevailed.

In 1857 the constitution was adopted under

which Mexico is working at the present time. It

represents a return toward ideals expressed in the

Constitution of 1824, but in a much milder form.

This change may be said to mark the final triumph

of the American system, at least theoretically. The
states' privileges, as expressed in the new constitu-

,

tion, are broader than those granted the states of

the United States. The Constitution is, further-

more, far in advance of the capacities of the

people; has not been enforced in respect to some
of its provisions; and is unworkable in the Mexico
of today. Continued political tutelage has made
the average Mexican absolutely ignorant of either

the theories or practices of a constitutional gov-

ernment. The rigid enforcement of the present

constitution in spirit and letter, under present

conditions, would produce nothing but chaos.

Sectionalism is one of the dominant characteristics

of the country, and the present constitution fosters
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the growth of this tendency. The sectional feeling

has its background in the earliest history of the

country. Sectionalism was a marked characteristic

of old Spain, whence it was transplanted by the

colonists. The Spanish colonists intermarried with

the members of various native Indian tribes, whose

mutual animosities were of a pronounced character.

Thus the tendency was increased. Outside inter-

ference, demanding joint action by these early

tribes, did not exist. The prevailing conditions all

fostered a strong sectionalism which often took

the form of actual conflict.

In reviewing the history of the country since

the time of its independence, two forces stand out

in strong opposition to each other; the one con-

tending for numerous independencies, and the

other for a strict subordination of the states to

the national government. Subordination of the

states means an all-powerful central government.

The governors of the several states must be sub-

ordinate to the President in all matters of policy.

Unless this centralization is accomplished there is

the continual danger that a combination of gov-

ernors will be a menace, not only to the strength

of the Government, but to its very existence. That

such a condition is necessary is to be regretted, but

that it is necessary, historical precedent abundantly

proves. In every case in which the President has

allowed the states their constitutional rights, he has
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paid for the mistake with his office and often with

his life. The states must be subservient to national

policies.

A brief inquiry into the comparatively long

"reign" of Porfirio Diaz will give us an idea of

one way in which order may be accomplished in

Mexico. Diaz first assumed the presidency in 1879,

enjoying an almost absolute power, with the ex-

ception of a four year interval, until 1910. At

the beginning of this period the population was ap-

proximately 17,000,000, of which about 90 per

cent were of mixed or Indian blood. The average

illiteracy was over 90 per cent, ranging as high as

98 per cent in some of the country districts. Men
who had ideas preferred to express them by the

sword rather than by the ballot, and in short, affairs

seemed to approach a condition which one might

call with perfect fairness—chaotic.

Diaz saw that his first task was the unification

and the complete subordination of all local leaders.

He realized the inability O'f Mexico to thrive under

a liberal constitution. He repressed ruthlessly and

systematically all forms of agitation. Political dis-

cussion had no place in such a system. The future

of Mexico depended on the development of her

natural resources, and for this development order

was of first and last importance. Since experience

proved that the state authorities were unable to

bring about this necessary condition, it was up to
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the Federal Government to assume the responsibility.

To carry these ideas into effect meant the practical

suspension of the Constitution of 1857.

Although the spirit of the Constitution was dis-

regarded, its letter was adhered to in most cases.

Elections were held,—mere shams it is true, but

nevertheless the form was preserved. The Gov-

ernors became simply the tools of the President.

When the time came 'for an election there was one

candidate, nominated by the President. Opposition

to this system often meant the mysterious disappear-

ance of the opponent. No one would attempt a

moral justification for this situation. Was it jus-

tified on political grounds?

Looking at the subject from a broad viewpoint

we see Mexico of 1879 in as bad a state of affairs or

worse than that of 181 o. This deplorable condition

meant a weak central government without resources

for improvements, which were greatly needed in all

departments. On the other hand it must be ad-

mitted that the absolute power, necessary for this

development, was attended by a certain number of

inevitable evils. In spite of this fact, the great

aim—order, and respect for person and property

—

was accomplished. It is true that the national gov-

ernment itself respected nothing involved in political

agitation. Property so implicated was ruthlessly

confiscated. Certain forms of crime were not dealt

with in the usual manner, but subjected summarily
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to the extreme penalty by a method known as the

"fugitive law." One of the crimes so dealt with

was that of holding up and robbing trains.

The primary object was secured. Experience

proved these methods to be the only means for ac-

complishing results among a people with so few

practical ideas of self-government. England attained

the present high respect of her subjects for personal

property by the drastic laws of the past, for ex-

ample the killing of sheep thieves. President Diaz

opened his country to trade and commerce, and

made personal safety possible for satisfied and law-

abiding citizens and resident foreigners. Remarkable

strides were made in national wealth and education

in various parts of the Republic. This policy ap-

pears to have produced the best net results. Diaz

had that ancient human weakness, desire for power,

and when the time arrived that warranted a little

loosening of the grip on the part of the man at the

wheel, that loosening was not forthcoming, with

results all too familiar.

The Present Dilemma

The opening scene of the present act was one in

which the central figure was a dictator who had

gained control by treachery and violence. The
scene closed with the elimination of the leading

character. Succeeding scenes, which are 'following
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each other with remarkable rapidity, have thus far

failed to advance the main plot. The whole miser-

able affair is becoming burdened with a despicable

monotony.

The state of affairs in Mexico does not force

itself on this country solely because of its unfor-

tunate condition,—the fact that elicits the sympathy

of the civilized world. We are more intimately

interested. Our whole past history, economic and

political, internal and external, has at different

times been colored by our relations with our south-

ern neighbors. Mere proximity itself is a vital

argument in sustaining the contention of our pecu-

liar interest. In times of trouble the face of Mexico

has ever been turned toward the north. During

her difficulties with France in the sixties she looked

to the United States to lift from her shoulders

the yoke of foreign rule.

The southern border of Mexico has presented

no difficulty of any consequence for that country.

The movement was always northward. There was

nothing to be feared, as there was nothing to be

gained, from the republics to the south. The possi-

bilities that might be expected on the American

side of the line were always well known to the dis-

contented Mexicans, unfortunately a large class.

In time of internal conflict, the Rio Grande marked

the limit of insecurity; the further shore a safe

asylum. The harboring of the 3000 Mexican ref-
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ugees at Fort Bliss, although a larger number than

usual, is, in point of 'fact, not a novel experience

for this Government.

There have been numerous examples of the de-

sire of a certain class of Mexicans to possess some

of the fruits of American enterprise, principally

in the form of cattle, which were driven across the

border into Mexico. Nor has history been alto-

gether free of Mexican complaints against us on

the same charge. Such complaints became so

numerous on both sides, but particularly on the

part of our State Department, that the Mexican

Government realized the necessity for a special

agreement covering a situation made possible by

a peculiar identity of interests. By an agreement,

concluded June 4, 1896, the federal troops of the

two countries were allowed to cross the interna-

tional boundary in pursuit of certain Indian bands. 7

The permission to cross the line was subject to

certain limitations, including notice to the authori-

ties "if possible." Such agreements began in June

1890, sometimes applying to pursuit of particular

tribes, at other times granting a general permission.

These agreements presuppose a peculiarly intimate

relationship, involving like interests of an uncom-

mon nature. That two states should have found

7 "Foreign Relations of the United States" for 1896, 438.

Applied especially to pursuit of the tribes under the leadership

of the Apache Kid.
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it convenient to set aside one of the well established

principles of international law in their mutual re-

lationships, clearly indicates the peculiarity of that

relationship.

The fact that Mexico is a border state has al-

ways developed situations calling for unusual pro-

cedure between the countries. 8 Claims have been

on file at all times in the State Departments of the

two countries for injuries received by citizens of

the one at the hands of the other. A fair con-

clusion shows Mexico the greater offender in this

particular. While one Claims Commission is ad-

justing past demands, new ones are being filed.

As early as 1836 the volume of American claims

had assumed such proportions as to make necessary

strong representations for settlement. The result

was the Claims Convention of i839which was unable

to reach decisions in all cases, leaving a great mass

of claims for the Commission of 1843 which pro-

gressed so slowly that it was scarcely able to get

in motion when interrupted by the war. The past

relationship between Texas and Mexico also serves

to add to the individuality of our mutual interests.

Waves of popular sentiment on both sides of the

border have displayed feelings of intense hatred as

well as great friendship. Strong complaints were

made to President Tyler in 1842 that the United

8 Special attention may be called to the case of the "Mexican
Shepherds," House Documents, Vol. 132, Part 2, pp. 787-790.
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States was not observing the laws of neutrality

in the conflict then in progress between Mexico and

her rebelling state of Texas. 9 On their part, Ameri-

cans have made many protests against the unjust

discriminations of the people and authorities of

Mexico. Our citizens were at one time singled out

for adverse legislation in respect to the holding of

real estate. Other specific charges were made. 10

In spite of such conditions, evidences of great

friendship have marked our relations in the not

distant past. In 1899 the people of Chicago,

through a special committee sent to Mexico for the

purpose, invited President Diaz to visit their city,

assuring him of an escort, by Congressional per-

mission, as soon as he crossed the boundary line.

8 "The war between Texas and Mexico affected the rela-

tions between Mexico and the United States, and was the

cause of frequent communications from the Executive to

Congress, and of frequent discussions and reports in that

body. At one time, in the early stage of the discussion, the

Mexican minister withdrew himself from Washington, but

relations were soon restored." (Davis' Notes, Treaty Volume,

1776-1887, I364-)

"For example: "By a clause of the instrument [organiz-

ing the colony of the Island of Caire] citizens of the United

States were expressly excluded from being members of that

colony. . . This exclusion is regarded as invidious and as

directly at variance with the third article of the Treaty of

1831, which stipulates for perfect equality between citizens

of the United States and other foreigners who may visit or

reside in Mexico." (Mr. Evarts, Secretary of State, to Mr.

Foster, Minister to Mexico, March 26, 1879.)
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The Mexican Congress granted their President

twenty days leave of absence and $100,000.00 for

the trip. The serious illness of the President's wife,

however, made the trip impossible. 11 In 1895 when

our minister, Mr. Gray, died in Mexico City, that

Government paid such honor and tribute to his

remains as to elicit a vote of thanks from both the

Senate and the House of Representatives. Later, the

Galveston disaster was the cause for a $30,000.00

appropriation by the Mexican Congress for the

relief of the sufferers.

We may conclude, with a fair assurance that the

assertion can withstand contradiction, that the

United States, due to proximity, has an interest in

Mexican affairs peculiar only to itself. The con-

verse of this proposition was admitted by Mr.

Seward, while Secretary of State, when, in discuss-

ing our Mexican relations and the Civil War, he

said : "The performance by the United States of its

duty to reason with the Government of Mexico was

embarrassed by the occurrence of civil commotions

in our own country, by which Mexico, in conse-

quence of her proximity, is not unlikely to be

affected." 12

The fact that Mexico is rich and the Mexicans

""Foreign Relations of the United States" for. 1899, pp.

504-510.

"Mr. Seward, Secretary of State, to Mr. Corwin, Minister

to Mexico, April 6, 1861. "Diplomatic Correspondence" for

1861, 49.
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poor, both financially and technically, makes foreign

aid necessary for internal development. Foreign

financial aid has been the admitted cause of much

friction. The assistance is frequently based on

grants of special concessions which will be referred

to later. Here it is the purpose to inquire into the

nature and amount of the foreign investments, es-

pecially with reference to the amount of American

capital as compared with that of other foreign coun-

tries. Statistics, which are of such a conflicting na-

ture as to make strict accuracy impossible, show

conclusively that by far the largest amount of capital

investment in Mexico is foreign rather than native

;

also, the largest proportion of this foreign share

is American. The most accurate figures indicate

that the American investments approximate $1,000,-

000,000.00.

Foreign capital is interested principally in rail-

roads, oil, mines and public utilities. In 1909, be-

cause of fear on the part of the Mexican Govern-

ment of foreign control of the railroad situation,

the principal railroads of the country were organized

into a syndicate by American and foreign bankers,

the Mexican Government purchasing 51 per cent of

the stock. Although American investment in this

industry is smaller than that of any of the other

countries concerned, the casual traveler in Mexico

would at once conclude otherwise, basing his judge-

ment on the character of the rolling stock which is
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distinctly American. The officers, and until lately

most of the crews, were Americans. Even the

colored porter holds his accustomed place on the

Pullman cars.

In the oil fields there is keen competition between

the American and British interests. American

capital and ingenuity were the first to exploit the

new fields, but soon had to compete with the enter-

prising Britisher, Lord Cowdray. The most reliable

sources of information agree that the English in-

terests are at present predominant, controlling be-

tween 55 per cent and 60 per cent of the output,

while the Americans are a close second.

Turning to the investments in mining, Mexico's

greatest industry, we find Americans controlling

the field. Figures on this point, taken from the

"Mexican Year Book," although they represent in-

flated valuation nevertheless serve as a basis of

comparison. This source ranks the various interests

as follows

:

American $500,000,000.00

English $87,000,000.00

Mexican $29,000,000.00

The figures are conclusive, and clearly indicate

the extraordinary American interest in mining.

In the field of public utilities all the larger foreign

countries have an interest. Different nationalities

have developed different sections. Canadian capital
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controls the largest electric power plant in the

country, that supplying Mexico City and vicinity.

In the various electric light and power plants and

other utilities throughout the country as a whole,

American capital holds a foremost rank.

Considering the simple and conclusive fact of

resident foreigners in Mexico, still another basis

exists for the special interest manifested in Mexican

affairs by our Government. The foreign population

of Mexico numbered, in 191 1, slightly more than

100,000. Of the forty or more nationalities repre-

sented in this heterogeneous population, the leading

appear in the following proportion: 13

Americans 30,000

Spaniards 20,000

British 5,000

Germans 5,000

The peculiar interest of the United States in the

present situation is justified upon the basis of three

fundamental and irrefutable facts; first, that of

proximity, secondly, the predominance of American

capital, and thirdly, the large proportion of resident

Americans as compared with other foreign

nationalities.

As briefly alluded to in the discussion of the

antecedent economic conditions of the present situa-

tion in Mexico, one of the causes which must be

""Mexico" (A General Sketch) compiled by the Pan-

American Union, Washington, D. C, June 1911.
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given particular consideration is the power and

influence of the concessionaires. Without them the

problem would certainly be greatly simplified. It

is the conflict of concessions that has greatly broad-

ened the international aspect of the present situa-

tion. It is necessary that these interests be given

adequate protection, meaning by that the protection

afforded the interests of other citizens in Mexico.

But if their eagerness leads certain concessionaires

to contract for the impossible, they should not be

allowed to look to their Government to enforce

the contract, or secure a refund of the original in-

vestment. No great difference can be discerned in

the relative merit of the operation of the capitalists

of the various foreign countries in Mexico. Pos-

sibly the American corporations have possessed

a superior advantage due to the experience gained

in meddling in politics at home. Undue exertion

on the part of the Government, in the interest of

large holdings, experience has shown, should pro-

ceed very cautiously and with a full knowledge of

the facts.

In pursuing our special right of interest in the

present situation, the great popular suspicion is the

possible acquisition of territory. President Wilson

very emphatically expressed, in his Mobile Speech,

the policy of this administration as opposed to any

such desire. He was but reiterating the previously

expressed feeling of this Government. Mr. Blaine,
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in 1 88 1, had no hesitancy in declaring that "at this

late day it needs no disclaimer on our part of the

existence of even the faintest desire in the United

States for territorial expansion south of the Rio

Grande." 14

The present policy of this Government does not

need to point to the Monroe Doctrine for its justi-

fication. The original and basic purpose of that

Doctrine was protection for the United States. It

is very evident that present actions are not based

on the principles outlined by President Monroe in

1823, but rather on the grounds of humanity and

the objection to forcible changes of administration

in Mexico, as well as the protection of citizens.

The fundamental principle of republican institutions

is the choice of the governing class by an expres-

sion of the popular will. The present administra-

tion did not see fit to recognize the Huerta Gov-

ernment, established by violence, justifying its

actions by a true regard for our future welfare.

That Government fell, and others rose and fell in

rapid succession, so that only the closest observer

can tell who is President of Mexico from day to

day. No Government so established will long

remain.

The American ambassador who congratulated the

" Mr. Blaine, Secretary of State, to Mr. Morgan, Minister

to Mexico, June 1, 1881. "Foreign Relations of the United
States" for 1881, 761.
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head of the Huerta Government was recalled. It is

true that President Wilson, in refusing recognition

to the Huerta regime, did not !

follow the precedent

offered for his guidance by President Pierce, who,

in his Special Message of May 15, 1856, observed

that "five successive revolutionary governments"

had made their appearance in Mexico "in the course

of a few months, and had been recognized suc-

cessively each as the political power of that country

by the United States." 15 Such a precedent is an

excellent argument against its own adoption. If

withholding recognition prevents the repetition of

such a state of affairs in Mexico, with its conse-

quent disorder and misery then it will have served

a useful purpose. President Wilson was probably

more influenced by the later precedent of Mr.

Seward's instruction to Mr. Foster, when the latter

was Minister to Mexico, in which he expressed the

opinion that it would be best to "wait before recog-

nizing General Diaz as President of Mexico until

it shall be assured that his election is desired by

the Mexican people, and that his administration is

possessed of stability to endure and of disposition

to comply with the rules of international comity and

the obligations of treaties." 16

10 House Documents, Vol. 128, p. 146.
18 Mr. Seward, Acting Secretary of State, to Mr. Foster,

Minister to Mexico, May 16, 1877. "Foreign Relations of

the United States" for 1877, page 404.
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Our past diplomatic history is not without ex-

amples of a presidential warning to Americans to

leave the disturbed country of Mexico. 17 Nor is

the recall of an American representative from

Mexico without an immediate appointment of his

successor an act peculiar to this administration. In

1858, because of a continual shifting of the supreme

authority, Mr. Forsyth, the American Minister,

suspended diplomatic relations pending orders.

President Buchanan approved the action taken by

Mr. Forsyth and ordered that relations be com-

pletely severed. It may be noted, also, in this case

that a "confidential" agent was sent by the Presi-

dent to report conditions in Mexico. 18 It appears

that many periodical comments, enlarging upon

what they term the unprecedented procedure fol-

lowed in the present relations, must be considerably

diluted to warrant assimilation. 19

Even from such a brief account it can be partially

realized how diversified has been our diplomatic

career with Mexico. It is especially desirable to

keep this intercourse friendly on account of the

suspicious and impulsive nature of the inhabitants,

"For examples see Moore's "International Law Digest,"

Vol. I, pp 138-168.

"House Documents, Vol. 132, Part I, page 787.
19 For example : "President Wilson has aligned himself

against manifest destiny, Anglo-Saxon tendencies, the power

of money and the precedents of diplomacy." (From the

"Worlds Work" of January 1914, page 249.)
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who otherwise greatly exaggerate in their own

minds what are really insignificant causes of fric-

tion. Furthermore they are obsessed with the vision

of the United States as the overhanging cliff, ready

to fall on them at any time.

The intervention that finally took place at Vera

Cruz was justified for several reasons. It would

have been more fortunate had a different cause

been assigned as the proximate official cause for the

seizure of Mexico's leading port. The insult to the

flag, through the temporary detention of American

marines, was a serious offense, the gravity of which

must be judged, to a certain extent, from the official

standing and responsibility of those who caused the

arrest.

It is doubtful, under such conditions as have

prevailed in Mexico for the past two years, whether

the truth about the details of acts which have led

to foreign complaint, will ever be known. Was the

arrest of the American marines based on orders

from Mexico City, or was it the rash act of an

impulsive subaltern who wished to curry favor with

his superiors? The act was disavowed by the

Mexican Government and the marines released.

Further apologies in the form of a full salute to

the flag were demanded by the American naval

officer. Should we demand more from Mexico for

such a breach of international law than we would

from England for instance? Would we have de-
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manded that the English Government officially salute

the flag after she had offered an official apology

and disavowed an act committed against our repre-

sentatives by one of her subordinate officials in a

part of her Empire torn by revolution as Mexico

was? It seems that the apologies, in consideration

of the disavowment of the act, were commensurate

with the magnitude of the offense. If an American

naval officer had made a mistake, it would have

been far better to acknowledge that fact than co

have carried the point to the extremes that were

necessary. The salute has not been fired, but the

Mexican people have received a demonstration of

the penalty for refusing American demands. The

demonstration was costly, as any other will be in

that country of vast proportions.

There were, and still are, numerous just causes

for intervention on the part of the United States.

Would it not have been a better object lesson to

Mexico, as well as the rest of the world, to have

based the intervention on the many crimes against

our citizens resident in Mexico? Justice was

flagrantly denied American citizens by all the vari-

ous factions in Mexico. Murders were committed

with the connivance of, if not by direct order of,

officials. Property was confiscated. The whole list

of offenses that might be termed denials of justice

was checked off several times over. Intervention

on such grounds, besides having greater sanction,
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would have tended to increase the respect with

which American citizens are treated in foreign

countries, and have caused a more wholesome, if

more indirect, respect for the flag.

The United States has a duty on this continent,

the same as every nation has. Intervention should

not be undertaken again until such a prolonged

reign of virtual anarchy has taken place as to

threaten the very existence of civilization in that

country. No sane minded person could agree to

a permanent adoption of such a policy as appeared

in the Oregonian (Portland) under date of

September 15, 1912.

"The best we can do with that republic is to

leave it to stew in its own juice, taking care not to

allow any of its rebellious rabble to overflow our

borders. It may become necessary to send an ex-

pedition for the rescue of those Americans who
are exposed to risk of death or starvation in the

land of many revolutions, and for the collection

of indemnity for their losses. Having done this

w'e should withdraw our troops from the plagued

country and leave it to settle its own internal

quarrels."

In one sentence the writer abhors anything like

an invasion of our territory for purely humanitarian

reasons, while in the next he not only sanctions

but recommends, in certain instances, intervention

on our part for the protection of our citizens or



INTERVENTION IN MEXICO 205

their dollars. The whole thought is merely a crude

but emphatic expression of the "hands off" policy

which many believe should be our guiding star.

It is claimed that the standard set by President

Wilson's policy for the Mexican Government is

an impracticable one. Whether or not this be true,

no one will deny that the standard of present prac-

tice is too low. Considering the interests of those

most vitally concerned it would appear that the

solution must be some individual, selected by popular

choice if possible, with the will-power to hold in

check the opposing factions in Mexico, yet with suffi-

cient regard for the rules of international law to re-

tain the respect and support of foreign governments.

Whether or not, within a reasonably short time,

such a leader will be found who will bring a fair

amount of order to that country, only time can

tell. Progress so far has been slow, but no slower

than has been the case in other countries in the

past. Europe had a slower development from a

similar condition than is being witnessed in Mexico.

With this idea in mind it will be easier to make
allowance for unusual conditions. Internal changes,

almost equal to a second birth, cannot take place

in an instant. The process if left to itself is al-

ways a slow and labored development. Moreover

the issue in Mexico is not clear cut. If it cost

this country four years of constant warfare to settle

the question of negro slavery, we should allow
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Mexico at least the same amount of time to settle

her own larger slavery question.

Intervention is the means for forcing a swift

development. It may be a peaceful development

or it may be a very turbulent one, but it would be

a premature one. As has already been brought out

the United States has both special rights and special

duties in regard to Mexico. We have a certain

moral responsibility to uphold our neighbor in times

of trouble, and we have peculiar rights in Mexico

for the several reasons previously mentioned.

The right of intervention is not a privilege. It

is a necessity forced on a country under certain

circumstances. In consideration of the cost in men

and dollars to the United States to bring about

this premature development in Mexico, circum-

stances have not yet reached such a condition as to

warrant the expenditure. When it shall appear

that a continual reign of terror is threatening the

civilization of Mexico, or that, after another year

or so, the conflict has not progressed toward a

solution, then it shall be time for the United States,

together with other representative nations of this

hemisphere, to intervene in the interest of humanity

and civilization, and charge the expenses for that

act of humanity to the profit and loss account. The
exacting of territorial or other compensation from

the "friend in need" would change the act of mercy

from the most laudable to the most damnable.



CHAPTER VIII

INTERVENTIONS IN THE EUROPEAN
WAR

In discussing the interventions that have taken

place in the present European War it is unnecessary

to trace the historical development of the conflict.

Such examples as have been cited from the past

history of Europe furnish sufficient background for

a consideration of this particular phase of inter-

national relations. The profitable bases for the

present inquiry are the actions of the various nations

during the present war, and the treaty agreements

in force at the beginning of the war. An inquiry

into past actions would reveal, in every case, many
detestable details which have no direct bearing on

the present situation in so far as the justification

for interventions is concerned. Germany's six

years (1864-1870) of selfish and aggressive warfare

are as indelible a stain as English and French

pressure for colonial empire, or Belgium's cruel

policy in the Congo.

Every nation has, of course, full liberty to decide

when it shall engage in a regularly declared war.

Interference in the affairs of another nation, with-

207
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out a declaration of war, presents a subject for con-

sideration quite apart from the question as to which

side has the just cause in an armed conflict following

such a declaration.

Whatever event or combination of events ex-

plains the underlying causes of the war, be it the

Russian pan-Slavic propaganda, British commercial

jealousy, French revanche for 1870, or Germany's

decision that Der Tag had arrived, or a combination

of all four, the proximate cause was undoubtedly

consummated on June 28, 1914, when the heir

apparent to the Austro-Hungarian throne, together

with his wife, was assassinated at Sarajevo, on Aus-

trian territory. The Austrian Government con-

tended that its official investigation brought out

irrefutable facts showing that the assassins were

citizens of Servia who had acted with the assistance

of Servian officials. This exhibition of the pan-

Slavic program brought Servia to the front once

more as the possible immediate cause of a general

European war.

The past clearly demonstrated that Russia, with

a special interest in the Balkans, would view with

the gravest concern any danger to Servian integrity.

As the German Ambassador at St. Petersburg tele-

graphed his Government, under date of July 29,

1914,
1 "It was impossible to dissuade Sasonow

[Russian Foreign Secretary] from the idea that

1 German White Book, p. 7.
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Servia could not now be deserted by Russia." It

was an almost foregone conclusion that the impend-

ing conflict could not be localized.

Austrian Intervention in Servia

The Austrian protectorate over Bosnia and

Herzegovina was formally acceded to in 1878 by the

concert of the Powers. The annexation of these

provinces by Austria in 1908 received only tacit

acquiescence. It is entirely likely that formal ac-

quiescence would have been withheld by that concert

which sanctioned the protectorate, and herein lay

the germ for future contentions. Granting that

Austrian rule has been beneficial to Bosnia and

Herzegovina, should the price of that uplift be a

forced and permanent allegiance?

"Russia soon after the events brought about by

the Turkish revolution of 1908, endeavored to found

a union of the Balcan states under Russian patronage

and directed against the existence of Turkey. This

union which succeeded in 191 1 in driving out

Turkey from a greater part of her European pos-

sessions, collapsed over the question of the distribu-

tion of the spoils. The Russian policies were not

dismayed over this failure. According to the idea

of the Russian statesmen a new Balcan union under

Russian patronage should be called into existence,

headed no longer against Turkey, now dislodged
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from the Balcan, but against the existence of the

Austro-Hungarian monarchy."

Thus Germany points out, in her White Book,

the power behind the throne in the pan-Serb pro-

paganda against Austria-Hungary. With such

assurances was Servia enabled to carry out an

annoying and threatening policy toward her mighty

adversary. It seems reasonable, from the facts, to

conclude that Servian citizens, individually and

collectively, but without the official sanction of the

Government, pursued a nagging policy against

Austrian institutions; that they used illegitimate

means to foster a contempt for Austrian sovereignty

in her provinces of Bosnia and Herzegovina; and

that they made systematic efforts to stimulate a

racial hatred, on the part of the Servians, against

Austria. Whether or not the theory of nationalities

has gained sufficient credence to warrant aspirations

on the part of Servia is foreign to the present

discussion.

The periodic annoyances which irresponsible

citizens of a small nation can inflict, with compara-

tive impunity, on a powerful neighbor, are aptly

illustrated in the present case. The punishment

meted out to the culprit can seldom be adequate

when compared with the results of the offense.

The force of this truism is unfortunately pressed

home in our recent relations with Mexico. Judging

from our own experience we may be able to ap-
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predate to some extent the expense incurred by

the Austrian Government in suiting its actions to

the results of the pan-Serb program. But a real

conception of the continual cost to Austria of this

agitation can be formed only after a complete under-

standing of what is involved in the word "mobilize"

in Europe, and how often it has been necessary

for Austria to resort to partial mobilization against

Servia during the past twenty years.

Austria-Hungary and Servia had conflicting

causes, and neither was entirely untenable. Under

such circumstances occurred the lamentable incident

of June 28, 1914. A less grave happening might

have produced the same result. An official investiga-

tion on the part of Austria brought out the follow-

ing .facts which were submitted to the Servian

Government. 2

1. "The plan to murder Arch-Duke Franz Ferdi-

nand during his stay in Sarajevo was conceived in

Belgrade by Gabrilo Princip, Nedljko, Gabrinowic,

and a certain Milan Ciganowic and Trifko Grabez,

with the aid of Major Voja Tankosic.

2. "The six bombs and four Browning pistols

which were used by the criminals, were obtained by

Milan Ciganowic and Major Tankosic, and presented

to Princip Gabrinowic in Belgrade.

3. "The bombs are hand grenades, manufactured

at the arsenal of the Servian Army in Kragujevac.
2 German White Book, pp. 12-13.
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4. "To insure the success of the assassination,

Milan Ciganowic instructed Princip Gabrinowic in

the use of the grenades and gave instructions in

shooting with Browning pistols to Princip Grabez

in a forest near the target practice field of Topshidor

(outside Belgrade).

5. "In order to enable the crossing of the frontier

of Bosnia and Herzegovina by Princip Gabrinowic

and Grabez, and the smuggling of their arms, a

secret system of transportation was organized by

Ciganowic. The entry of the criminals with their

arms into Bosnia and Herzegovina was effected

by the frontier captains of Shabatz (Rade Popowic)

and of Loznica, as well as by the custom house

official Rudivoy Grbic of Loznica with the aid of

several other persons."

In consequence of these findings the Austro-

Hungarian Government deemed it necessary to de-

mand, in the form of an ultimatum, that within

forty-eight hours the Servian Government, after

making a number of general public apologies, agree

to undertake3—
1. "To suppress any publication which fosters

hatred of, and contempt for, the Austro-Hungarian

monarchy, and whose general tendency is directed

against the latter's territorial integrity

;

2. "to proceed at once with the dissolution of the

society Narodna Odbrana, to confiscate their entire

"German White Book, pp. iT-12.
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means of propaganda, and to proceed in the same

manner against the other societies and associations

in Servia which occupy themselves with the pro-

paganda against Austria-Hungary. The Royal

Government will take the necessary measures, so that

the dissolved societies may not continue their ac-

tivities under another name or in another form;

3. "without delay to eliminate from the public

instruction in Servia, so far as the corps of in-

structors, as well as the means of instruction are

concerned, that which serves, or may serve, to foster

the propaganda against Austria-Hungary;

4. "to remove from military service and the

administration in general all officers and officials

who are guilty of propaganda against Austria-

Hungary, and whose names, with a communication

of the material which the Imperial and Royal Gov-

ernment possesses against them, the Imperial and

Royal Government reserves the right to communi-

cate to the Royal Government

;

5. "to consent that in Servia officials of the Im-

perial and Royal Government cooperate in the

suppression of a movement directed against the

territorial integrity of the monarchy;

6. "to commence a judicial investigation against

the participants of the conspiracy of June 28, who
are on Servian territory. Officials, delegated by the

Imperial and Royal Government will participate in

the examinations;
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7. "to proceed at once with all severity to arrest

Major Voja Tankosic and a certain Milan Cigan-

owic, Servian State officials, who have been com-

promised through the result of the investigation;

8. "to prevent through effective measures the

participation of the Servian authorities in the smug-

gling of arms and explosives across the frontier

and to dismiss those officials of Shabatz and Loznica,

who assisted the originators of the crime at

Sarajevo in crossing the frontier;

9. "to give to the Imperial and Royal Govern-

ment explanations in regard to the unjustifiable

remarks of high Servian .functionaries in Servia

and abroad who have not hesitated, in spite of

their official position, to express themselves in in-

terviews in a hostile manner against Austria-

Hungary after the outrage of June 28th.

10. "The Imperial and Royal Government expects

a reply from the Royal Government at the latest

until Saturday 25th inst., at 6 p. m."

To quote the text of the Servian reply is un-

necessary. It is sufficient to state that it was
unsatisfactory. The Servian Government refused

to comply in several particulars with the Austro-

Hungarian demands. Servia repeatedly disavowed

the act, promised punishment for the culprits when
proved guilty, and agreed to more strict boundary

regulations for the future.

The ultimatum, in its numerous demands for
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suppression of sovereignty, contemplated a distinct

intervention in the internal affairs of Servia. Of

this conclusion, a reading of those demands will

leave no doubt. The acceptance of such stipula-

tions by a nation which valued absolute independ-

ence would be impossible. It would be the first

step in a path which, barring outside interference,

would lead to political suicide. The Servian Gov-

ernment was evidently right in refusing several

of the demands. The terms of the ultimatum were

impossible for an independent state.

Was Austria justified in such an attempted in-

tervention? The pl'ea entered was "self-preserva-

tion." A plea of such broad application necessarily

admits of many interpretations. As noted pre-

viously, nations can point out a number of acts

which will affect their self-preservation, their

contentions in the different instances being more

or less valid as the particular act is less or more

remote in its effect. The plea cannot be justified

when based on contingent future results which are

evidently beyond human calculation. It may be

true, as the German White Book states, that "it

was clear to Austria that it was not compatible

with the dignity and the spirit of self-preservation

of the monarchy to view idly any longer this agita-

tion across the border." The upholding of the

"dignity" of a monarchy hardly warranted the

consequences. The very term "spirit of self-
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preservation" would seem to indicate the remoteness

of the anticipated loss of sovereignty. We have no

further explanation from Austria than that con-

ditions "impose upon the Imperial and Royal Gov-

ernment the duty to terminate intrigues which

constitute a permanent menace for the peace of

the monarchy."

Judged from the standpoint of the single act

which brought matters to a focus, and in view of

the attitude taken by the Servian Government, the

gravamen of the Austro-Hungarian Government

was unjustifiable. A knowledge of the complete

diplomatic history of these two countries since 1908,

and a comprehensive understanding of the power

behind the pan-Serb movement, might tend to

fix the relative insignificance of the assassination,

and alter the opinion as to the justification of the

Austrian demands.

Russia Supports Servia

Russia's peculiar interest in the Balkans, legiti-

mate or not, foreshadowed Russian support for

Servia. The fact that the peoples of the two

countries are of one race has always aroused in

Russian public opinion, when that opinion is suffi-

ciently informed, a keen interest in Servian affairs.

It could not look with unconcern on what seemed

to be a case of the strong oppressing the weak.

The Czar expressed this feeling in a communication
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to the German Emperor, dated July 29, 19 14, when

he said, in part: "An ignominious war has been

declared against a weak country, and in Russia

the indignation which I fully share is tremendous.

I fear that very soon I shall be unable to resist

the pressure exercised upon me and that I shall

be forced to take measures which will lead to war."

Whether or not this public opinion was as strong

as the aristocratic barometer would have us be-

lieve, is a question. Russian diplomacy has not

been characterized by its unselfishness, and we are

forced to the conclusion that the Government has

at least a limited control over public opinion.

It is evident from pure motives of policy that

Russia did not care to have the balance disturbed

in the Balkans (provided a balance ever existed

there) unless in her favor. Russian protection for

the weak nations has not been based entirely on

an aroused public opinion in Russia nor on the

humanitarian motives of the Russian Government.

Russian public opinion would be distinctly ad-

verse to further annexations of Slav territory by

Austria. Annexation of the same territory by

Russia would seem to record the natural course

of events.

There is some doubt in the minds of German
sympathizers whether Russia is the natural pro-

tector of the equilibrium in the Balkans. That
honor is claimed for Austria on the bases of
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proximity and her possession of the Slav provinces

of Bosnia and Herzegovina. The former reason

is vital; the latter is more apt to arouse the ire

of the states concerned than to convince them of

the justness of the contention.

Russia, in view of her racial connections, had

very good technical ground for intervening to put

down what she conceived to be an unjust interven-

tion on the part of Austria. In that the Austrian

demands called for an interference with Servian

sovereignty for an act which Servia disavowed,

those demands amounted to an unjust intervention.

With Austria eliminated, as the violator of Servian

sovereignty, Russia was the logical power to in-

tervene to put down this unjust intervention.

Germany Enters as Austria's Ally

As the World Conflict approached, it found Ger-

many and Russia marking time, each prepared for

any emergency. It was seemingly as unnecessary

as it was inadvisable for Germany actively to sup-

port her ally so long as the dispute was limited

to Austria and Servia. With the evident and

avowed purposes of Russia made clear, Germany

had but one course—to support her ally with all

her strength.

Germany's course was all the more clear because

of the close understanding and mutual agreements
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between Vienna and Berlin throughout the pre-

liminary negotiations. Austria took each step with

the approval or by the advice of the German Gov-

ernment. Germany was unwilling to advise the

Austrian Government to assume a yielding attitude,

fearing the possibility that a weakened Austria

would interfere with German interests. 4

Professor Kuno Francke of Harvard University,

in a pamphlet whose purpose was to foster a pro-

German sympathy in the United States, explains

:

"For only if Austria is left free to exercise her

natural protectorate over the Balkan states can

the passage between Germany and the near Orient,

one of the most important routes of German com-

merce, be kept open. Russia's unwillingness, then,

to allow Austria a free hand in her dealings with

* "We could do this [advise Austria to asume a concilia-

tory attitude] all the less as our own interests were menaced
throughout the continued Serb agitation. If the Serbs con-

tinued with the aid of Russia and France to menace the

existence of Austria-Hungary, the gradual collapse of Austria

and the subjugation of all the Slavs, under one Russian

sceptre would be the consequence, thus making untenable

the position of the Teutonic race in Central Europe. A
morally weakened Austria under the pressure of Russian
pan-Slavism would be no longer an ally on whom we could

count and in whom we could have confidence, as we must
be able to have, in view of the ever more menacing attitude

of our easterly and westerly neighbors. We, therefore, per-

mitted Austria a completely free hand in her action toward
Servia but have not participated in her preparations."

—('German White Book, p. 4.)
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Servia was an open menace to Germany, a challenge

which had to be accepted, unless Germany was

prepared to abdicate all her influence in the near

Orient and to allow Russia to override the legitimate

claims and aspirations of her only firm and faithful

ally."

Aside from selfish economic reasons Germany

entered the war to uphold her sworn ally in a war

which she was privileged to call either defensive

or offensive as her own good judgment might

dictate.

France an Ally of Russia

France's declaration actively to support Russia

in her war may be dismissed with a very few words

so far as the application of the principle of inter-

vention is concerned. Whether or not the under-

lying motive influencing French action was revenge

for 1870, the fact remains that France entered the

war on the same technical grounds as did Germany,

viz., to uphold the provisions of an alliance.

Germany Intervenes in Belgium

In Article VII of a treaty entered into by the

Courts of Great Britain, Austria, France, Prussia

and Russia, and signed at London, November 15,

1 83 1, the contracting Powers, after fixing the

boundaries of Belgium, agreed that
—

"Belgium,
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within the limits specified in Articles I, II, and IV,

shall form an independent and perpetually neutral

State."

Again, in Article VII of a treaty between these

same five Powers on the one hand and the Nether-

lands on the other, signed at London, April 19,

1839, was an identical provision guaranteeing the

independence and perpetual neutrality of Belgium.

In 1870, due to the unusual conditions brought

about by the Franco-German war, a treaty was

signed by the same Powers, affecting in certain

particulars the Treaty of 1839. But the Treaty

of 1870 specifically provided for its own expiration,

and further stated that after its expiration "The in-

dependence and neutrality of Belgium will, so far

as the High Contracting Parties are concerned, con-

tinue to rest, as heretofore, on Article I of the

Treaty of the 19th of April, 1839." The Treaty

of 1870 expired in 1872.

Dr. Edmund von Mach, in an article en-

titled "That Belgium Treaty," appearing in "The

Fatherland" of February 10, 1915, comment-

ing on the article of the Treaty of 1870 just

quoted, said

:

"If no such clause had been attached to the 1870

treaty, the 1839 treaty would have been entirely

superseded and nobody could have claimed that it

remained in force. With such a clause, the final

decision of the validity of the treaty was deferred."
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The point that this observation was intended to

bring out is not entirely clear, unless it means that

had no treaty existed prohibiting the violation of

Belgian territory at the time the German troops

invaded that country, then no treaty would have

been broken by Germany. Such attempts to wish

out of existence a treaty which is unquestionably

valid serve only to weaken the cause they are meant

to strengthen.

From 1870 to August 3, 191 4, there was no

serious attempt to violate, or official dispute as to

the validity of, Belgian neutrality.

The Hague Peace Conference of 1907, in Con-

vention V, Chapter I, declared

:

Art. I. The territory of neutral Powers is in-

violable.

Art. II. Belligerents are forbidden to move troops

or convoys of either munitions of war or supplies

across the territory of a neutral Power.

Art. X. The fact of a neutral Power resisting,

even by force, attempts to violate its neutrality

cannot be regarded as a hostile act.

Germany, by ratifying this Convention, agreed

that the stipulations contained therein should be

recognized principles of international law.

Among the numerous excuses offered for the

German violation of Belgian neutrality the subject

of the Belgian forts has been a conspicuous example.

It is contended that in strengthening the forts fac-
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ing Germany, Belgium was violating that portion

of Article VII of the Treatv A 1839 which pro-

vides that Belgium should be bound to observe

neutrality toward all other states.

The subject of forts is also regulated by a Con-

vention which was never superseded or declared

invalid. Article I of the Convention between

Great Britain, Austria, Prussia and Russia, and

Belgium, signed at London, December 14, 1831,

stipulates

:

Art. I. "In consequence of the changes which

the independence and the neutrality of Belgium

have effected in the military situation of that

Country, as well as in its disposable means of de-

fense, the High Contracting Parties agree to

cause to be dismantled such of the Fortresses con-

structed, repaired, or enlarged in Belgium, since

the Year 181 5, either wholly or partly at the cost

of the Courts of Great Britain, Austria, Prussia

and Russia, of which the maintenance would hence-

forward only become a useless charge.

"In conformity with this principle all the forti-

fied works of the Fortresses of Menin, Ath,

Mons, Philippeville, and Marienbourg, shall be

demolished."

Article IV of the same Convention provides

:

"The Fortresses of Belgium which are not men-

tioned in Article I of the present Convention, as

destined to be dismantled, shall be maintained:
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His Majesty the King of the Belgians engages to

keep them constantly in good order."

Charges based on the question of forts fail to

name any forts constructed in violation of these

specific provisions. It is evident that the intention

of the High Contracting Powers to the quoted

Convention was that Belgium should keep her forts

in such condition as to be able to protect that

neutrality which they had severally guaranteed.

If, in conformity with this intention, Belgium saw

fit to strengthen her fortifications facing toward

Germany, fearing an attack from that quarter,

certainly subsequent events justified her fear.

The secret documents found in Belgium by the

invading Germans, and awaited so anxiously by

the American public, were to establish the fact that

England had made all arrangements to violate

Belgian neutrality in case she was engaged in a

war with Germany. The whole case of the "secret

documents" seems to hinge on the sentence from

Document No. I, which reads

:

"The entry of the English into Belgium would

take place only after the violation of our neutrality

by Germany." An English entry, based on such a

contingency, would be unavoidable in accordance

with her obligations as expressed in the Treaty of

1839.

It is clear that German troops violated the neu-

trality of Belgium without any legal justification,
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and in direct contradiction to the solemn woird

of their Government, given to Belgium and the

other contracting Powers of the Treaties of 183 1,

1839 and 1870. This violation was an unmistakable

intervention.

Was the German intervention in Belgium justi-

fied, and if so, on what grounds?

The German Imperial Chancellor in a speech be-

fore the German Diet, on August 4, 191 4, outlined,

in phrases appreciated for their frankness, the

official justification for Germany's intervention in

Belgium.

"Gentlemen, we are now acting in self-defense.

Necessity knows no law. Our troops have occupied

Luxemburg and have possibly already entered on

Belgian soil.

"Gentlemen, this is a breach of international law.

"The French Government has notified Brussels

that it would respect Belgian neutrality as long

as the adversary respected it. But we know that

France stood ready for an invasion. France could

wait, we could not. A French invasion in our

flank on the lower Rhine might have been disastrous.

Thus we were forced to ignore the rightful pro-

tests of the Governments of Luxemburg and

Belgium. The injustice—I speak openly—the in-

justice we thereby commit we will try to make

good as soon as our military aims have been at-

tained. He who is menaced as we are and is
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fighting for his All, can only consider the one and

'best way to strike."

Thus the Belgian cause is acknowledged as

just and the German plea is entered as "self-

preservation."

Self-preservation cannot be a justifiable ground

for an intervention unless the danger is real and

proximate, and not contingent on certain possibili-

ties. Was the self-preservation of Germany so

threatened, or has Germany been pledged to a policy

oi intervention, as Dr. Reinsch points out in his

"World Politics in the Nineteenth Century" when

he remarks

:

"The Emperor's words in a speech of the 18th

of January, 1896, are to the effect that the German
Empire has become a world empire ; and that wher-

ever Germans abroad are injured or in danger,

formal constitutional and public laiv objections can-

not hold against the right of intervention on the

part of the German Empire."

Whether or not the existence of the German
Empire was threatened, and could be safeguarded

by a sudden invasion of Belgium, the German Em-
pire has the prerogative to decide. It is unquestion-

able that a swift march across Belgium would have

been a great assistance to German arms. It is

even more unquestionable that Belgium was in duty

bound to refuse any German offers concerning such
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an action, and to resist by force of arms any

attempted intervention.

England Intervenes in Belgium

If we claim that the moral obligation which

England maintained she was fulfilling in conse-

quence of treaty agreements in regard to Belgian

neutrality was based on self-interest, we may go

further and contend that the very neutralization

itself was prompted by that same principle. The

agreement was entered into because it was to the

interest of all parties concerned. Even though the

English Government may have suffered anxiety

because of the fact that the Hamburg-American

Line and the North German Lloyd were seriously

interfering with the development of the Cunard and

the White Star, such an anxiety does not lessen

England's right and duty to uphold the Treaty of

1839.

The entrance of England into the war, and her

sending of troops to Belgium has every legal justi-

fication, both in pursuance of a right granted by

treaty, and the general right to intervene to put

down another unjust intervention.

Japan as England's Ally

Japan, in accordance with her defensive alliance

with England, interpreted events in the East to
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be dangerous to English interests in that locality.

England had entered the war for the avowed pur-

pose of defending Belgian neutrality, to which she

had pledged herself.

As affairs now stand the German feels that the

action of Japan is the et tu, Brute of the war.

Professor Francke remarks that had "any additional

proof been needed to make clear that Germany,

if she wanted to retain the slightest chance of

extricating herself from this world-wide conspiracy

against her, had to strike the first blow, even at

the risk of offending against international good

manners, this stab in the back by Japan would

furnish such proof."

The justification for the entrance of Japan into

the war is then, like that of Germany and France,

dependent on a treaty of alliance.

Italy's Neutrality

The success with which Italy has been able to

maintain an armed neutrality has nonplused both

sides. She has steadfastly considered her defensive

alliance with Germany and Austria-Hungary in-

operative under present conditions.

Should Italy enter the war on the side of the

Allies, as seems likely, the step will be taken solely

because of an insistent public opinion which is

guided by past history and an uncontrollable

sentiment.
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Position of the United States

The unusual condition of belligerency in which

so many of the nations of the world find themselves,

naturally makes the happy existence of neutrals

impossible. Never before, perhaps, has such a large

percentage of the world been at war.

Among the neutral nations the United States

stands out as the leader. This leadership involves

the most delicate considerations, not only as affect-

ing ourselves, but as affecting neutrals generally.

Our neutrality, in accordance with the generally

accepted rules of international law, has been pro-

claimed by the President to the various nations at

war. 5 Events Which under different circumstances

would be causes for most serious demands, must be

viewed in a new perspective if we wish to retain

our present enviable position.

Unjustifiable extensions of the field of war, use

of neutral flags by belligerents, and numerous other

violations of neutral rights are bound to provoke

hostility as they have done in every war of half

the magnitude of the present conflict. With a

convincing firmness and a partial reliance on the

automatic safety check,' prompted by the desire

of the belligerents to retain the good will and moral

support of powerful neutrals, we may hope to escape

6 For the text of the Neurality Proclamation see Appendix I.
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serious infringements of our sovereignty without

the necessity of resorting to force. The measure

of an intelligent public opinion is the safe and

unavoidable guide.

When the United States, as the leading neutral

nation, considers that the infringements of the

privileges of neutrals have developed to such an

extent as to warrant formal declarations or warn-

ings to the belligerents concerned, such declarations

should be made in cooperation with other neutrals.

It is obvious from many considerations, that when
such contemplated declarations concern questions

primarily American, they should be made in concert

with other nations of this hemisphere. Such action

can only add to the respect with which the declara-

tion will be received by those to whom it is ad-

dressed, besides developing a more friendly spirit

of cooperation among the nations of the American

Continents.

It is inevitable that partisans of the various na-

tions to the conflict, resident in neutral countries,

will accuse the neutral Government, whose protec-

tion they are enjoying, of acts which assist the

nations whom they wish to see defeated in the

war. Such accusations, which have been a time

honored accompaniment of every war, are not lack-

ing at the present time. The United States, because

of the fact that she has so many different nationali-

ties within her borders, is peculiarly liable to such
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accusations. The weight of these contentions is,

of course, greatly lessened because of the unusual

conditions prompting them. 6

Since the present war is assuming in so many
particulars a likeness to the Napoleonic Wars, es-

pecially in so far as the position of the United

States is concerned, may we not once more follow

the advice which Baron de Nolken, the Swedish

Ambassador to England, gave to John Adams at

that earlier time.

"Sir, I take it for granted that you all have sense

enough to see us in Europe cut each other's throats

with a philosophical tranquillity."

" For a list of the unneutral acts of which the United States

has been accused, as well as the Government's reply thereto,

see Appendix II.
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APPENDIX I

[Neutrality—Austria-Hungary and Servia,

Germany and Russia, and Germany
and France.] 1

By the President of the United States of America.

A PROCLAMATION
WHEREAS a state of war unhappily exists between

Austria-Hungary and Servia and between Germany
and Russia and between Germany and France; And
Whereas the United States is on terms of friendship

and amity with the contending powers, and with the

persons inhabiting their several dominions

;

And Whereas there are citizens of the United States

residing within the territories or dominions of each

of the said belligerents and carrying on commerce,
trade, or other business or pursuits therein

;

And Whereas there are subjects of each of the said

belligerents residing within the territory or jurisdic-

tion of the United States, and carrying on commerce,
trade, or other business or pursuits therein;

And Whereas the laws and treaties of the United
States, without interfering with the free expression
of opinion and sympathy, or with the commercial
manufacture or sale of arms or munitions of war,
nevertheless impose upon all persons who may be
within their territory and jurisdiction the duty of an

'The wording of this Proclamation of Neutrality is

identical with that of subsequent Proclamations, with the

exception of the names of the nations involved and the

dates.

235
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impartial neutrality during the existence of the

contest

;

And Whereas it is the duty of a neutral government
not to permit or suffer the making of its waters sub-

servient to the purposes of war;
Now, Therefore, I, Woodrow Wilson, President of

the United States of America, in order to preserve the

neutrality of the United States and of its citizens

and of persons within its territory and jurisdiction,

and to enforce its laws and treaties, and in order that

all persons, being warned of the general tenor of the

laws and treaties of the United States in this behalf,

and of the law of nations, may thus be prevented

from any violation of the same, do hereby declare

and proclaim that by certain provisions of the act

approved on the 4th day of March, A. D. 1909, com-
monly known as the "Penal Code of the United
States" the following acts are forbidden to be done,

under severe penalties, within the territory and juris-

diction of the United States, to-wit:

—

1. Accepting and exercising a commission to serve

either of the said belligerents by land or by sea

against the other belligerent.

2. Enlisting or entering into the service of either

of the said belligerents as a soldier, or as a marine,

or seaman on board of any vessel of war, letter of

marque, or privateer.

3. Hiring or retaining another person to enlist or

enter himself in the service of either of the said

belligerents as a soldier, or as a marine, or seaman on
board of any vessel of war, letter of marque, or

privateer.

4. Hiring another person to go beyond the limits

or jurisdiction of the United States with intent to

be enlisted as aforesaid.

5. Hiring another person to go beyond the limits
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of the United States with intent to be entered into

service as aforesaid.

6. Retaining another person to go beyond the limits

of the United States with intent to be enlisted as

aforesaid.

7. Retaining another person to go beyond the limits

of the United States with intent to be entered into

service as aforesaid. (But the said act is not to be
construed to extend to a citizen or subject of either

belligerent who, being transiently within the United
States, shall, on board of any vessel of war, which,
at the time of its arrival within the United States,

was fitted and equipped as such vessel of war, enlist

or enter himself or hire or retain another subject

or citizens of the same belligerent, who is transiently

within the United States, to enlist or enter himself
to serve such belligerent on board such vessels of
war, if the United States shall then be at peace with
such belligerent.)

8. Fitting out and arming, or attempting to fit out

and arm, or procuring to be fitted out and armed, or
knowingly being concerned in the furnishing, fitting

out, or arming of any ship or vessel with intent that

such ship or vessel shall be employed in the service

of either of the said belligerents.

9. Issuing or delivering a commission within the

territory or jurisdiction of the United States for any
ship or vessel to the intent that she may be employed
as aforesaid.

10. Increasing or augmenting, or procuring to be

increased or augmented, or knowingly being con-

cerned in increasing or augmenting, the force of any
ship of war, cruiser, or other armed vessel, which at

the time of her arrival within the United States was
a ship of war, cruiser, or armed vessel in the service

of either of the said belligerents, or belonging to

the subjects of either, by adding to the number of
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guns of such vessels, or by changing those on board
of her for guns of a larger calibre, or by the addition

thereto of any equipment solely applicable to war.
11. Beginning or setting on foot or providing or

preparing the means for any military expedition or

enterprise to be carried on from the territory or juris-

diction of the United States against the territories

or dominions of either of the said belligerents.

And I do hereby further declare and proclaim that

any frequenting and use of the waters within the

territorial jurisdiction of the United States by the

armed vessels of a belligerent, whether public ships

or privateers, for the purpose of preparing for hostile

operations, or as posts of observation upon the ships

of war or privateers or merchant vessels of a

belligerent lying within or being about to enter the

jurisdiction of the United States, must be regarded

as unfriendly and offensive, and in violation of that

neutrality which it is the determination of this gov-
ernment to observe; and to the end that the hazard
and inconvenience of such apprehended practices may
be avoided, I further proclaim and declare that from
and after the fifth day of August instant, and during
the continuance of the present hostilities between
Austria-Hungary and Servia, and Germany and
Russia and Germany and France, no ship of war or

privateer of any belligerent shall be permitted to

make use of any port, harbor, roadstead, or waters
subject to the jurisdiction of the United States from
which a vessel of an opposing belligerent (whether
the same shall be a ship of war, a privateer, or a
merchant ship) shall have previously departed, until

after the expiration of at least twenty-four hours
from the departure of such last-mentioned vessel be-

yond the jurisdiction of the United States. If any
ship of war or privateer of a belligerent shall, after

the time this notification takes effect, enter any port,
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harbor, roadstead, or waters of the United States,

such vessel shall be required to depart and to put
to sea within twenty-four hours after her entrance

into such port, harbor, roadstead, or waters, except
in case of stress of weather or of her requiring pro-

visions or things necessary for the subsistence of

her crew, or for repairs ; in any of which cases the

authorities of the port or of the nearest port (as the

case may be) shall require her to put to sea as soon

as possible after the expiration of such period of

twenty-four hours, without permitting her to take

in supplies beyond what may be necessary for her im-
mediate use ; and no such vessel which may have
been permitted to remain within the waters of the

United States for the purpose of repair shall continue

within such port, harbor, roadstead, or waters for

a longer period than twenty-four hours after her

necessary repairs shall have been completed, unless

within such twenty-four hours a vessel, whether a

ship of war, privateer, or merchant ship of an oppos-
ing belligerent, shall have departed therefrom, in which
case the time limited for the departure of such ship

of war or privateer shall be extended so far as may
be necessary to secure an interval of not less than

twenty-four hours between such departure and that

of any ship of war, privateer, or merchant ship of

an opposing belligerent which may have previously quit

the same port, harbor, roadstead, or waters. No
ship of war or privateer of a belligerent shall be
detained in any port, harbor, roadstead, or waters
of the United States more than twenty-four hours,

by reason of the successive departures from such port,

harbor, roadstead, or waters of more than one vessel

of an opposing belligerent. But if there be several

vessels of opposing belligerents in the same port, har-

bor, roadstead, or waters, the order of their departure

therefrom shall be so arranged as to afford the op-

portunity of leaving alternately to the vessels of the
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opposing belligerents, and to cause the least detention

consistent with the objects of this proclamation. No
ship of war or privateer of a belligerent shall be

permitted, while in any port, harbor, roadstead, or

waters within the jurisdiction of the United States,

to take in any supplies except provisions and such
other things as may be requisite for the subsistence

of her crew, and except so much coal only as may
be sufficient to carry such vessel, if without any sail

power, to the nearest port of her own country; or

in case the vessel is rigged to go under sail, and may
also be propelled by steam power, then with half the

quantity of coal which she would be entitled to receive,

if dependent upon steam alone, and no coal shall be

again supplied to any such ship of war or privateer

in the same or any other port, harbor, roadstead, or

waters of the United States, without special permis-

sion, until after the expiration of three months from
the time when such coal may have been last supplied

to her within the waters of the United States, unless

such ship of war or privateer shall, since last thus

supplied, have entered a port of the government to

which she belongs.

And I do further declare and proclaim that the

statutes and the treaties of the United States and the

law of nations alike require that no person, within

the territory and jurisdiction of the United States,

shall take part, directly or indirectly, in the said wars,
but shall remain at peace with all of the said

belligerents, and shall maintain a strict and impartial

neutrality.

And I do hereby enjoin all citizens of the United
States, and all persons residing or being within the

territory or jurisdiction of the United States, to

observe the laws thereof, and to commit no act con-

trary to the provisions of the said statutes or treaties

or in violation of the law of nations in that behalf.

And I do hereby warn all citizens of the United
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States, and all persons residing or being within its

territory or jurisdiction that, while the free and full

expression of sympathies in public and private is not

restricted by the laws of the United States, military

forces in aid of a belligerent cannot lawfully be origin-

ated or organized within its jurisdiction.; and that,

while all persons may lawfully and without restriction

by reason of the aforesaid state of war manufacture
and sell within the United States arms and munitions

of war, and other articles ordinarily known as "con-

traband of war", yet they cannot carry such articles

upon the high seas for the use or service of a

belligerent, nor can they transport soldiers and officers

of a belligerent, or attempt to break any blockade
which may be lawfully established and maintained
during the said wars without incurring the risk of

hostile capture and the penalties denounced by the

law of nations in that behalf.

And I do hereby give notice that all citizens of the

United States and others who may claim the pro-

tection of this government, who may misconduct
themselves in the premises, will do so at their peril,

and that they can in no wise obtain any protection

from the government of the United States against
the consequences of their misconduct.

In Witness Whereof I have hereunto set my hand
and caused the seal of the United States to be affixed.

Done at the city of Washington this fourth
day of August in the year of our Lord

[seal.] one thousand nine hundred and fourteen
and of the independence of the United
States of America the one hundred and
thirty-ninth.

WOODROW WILSON
By the President:

William Jennings Bryan
Secretary of State.

[No. 1271.]
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NEUTRALITY

Correspondence Between the Secretary of State
and Chairman Committee on Foreign Relations
Relating to Certain Complaints Made that the
American Government has Shown Partiality to

Certain Belligerents During the Present Euro-
pean War.

letter of senator stone.

January 8, 1915.

Dear Mr. Secretary: As you are aware, frequent

complaints or charges are made in one form or another

through the press that this Government has shown
partiality to Great Britain, France, and Russia as

against Germany and Austria during the present war
between those powers ; in addition to which I have
received numerous letters to the same effect from
sympathizers with Germany and Austria. The vari-

ous grounds of these complaints may be summarized
and stated in the following form:

1. Freedom of communication by submarine cables,

but censorship of wireless messages.
2. Submission to censorship of mails and in some

cases to the repeated destruction of American
letters found on neutral vessels.

243
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3. The search of American vessels for German and
Austrian subjects

—

(a) On the high seas.

(&) In territorial waters of a belligerent.

4. Submission without protest to English violations

of the rules regarding absolute and conditional

contraband, as laid down

—

(a) In the Hague Conventions.

(b) In international law.

(c) In the Declaration of London.

5. Submission without protest to inclusion of copper
in the list of absolute contraband.

6. Submission without protest to interference with
American trade to neutral countries

—

(a) In conditional contraband.

(b) In absolute contraband.

7. Submission without protest to interruption of
trade in conditional contraband consigned to

private persons in Germany and Austria,
thereby supporting the policy of Great Britain

to cut off all supplies from Germany and
Austria.

8. Submission to British interruption of trade in

petroleum, rubber, leather, wool, etc.

9. No interference with the sale to Great Britain

and her allies of arms, ammunition, horses,
uniforms, and other munitions of war, although
such sales prolong the war.

10. No suppression of sale of dumdum bullets to
Great Britain.

11. British warships are permitted to lie off American
ports and intercept neutral vessels.

12. Submission without protest to disregard by Great
Britain and her allies of

—

(a) American neutralization certificates.

(b) American passports.

13. Change of policy in regard to loans to
belligerents

:
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(a) General loans.

(b) Credit loans.

14. Submission to arrest of native-born Americans
on neutral vessels and in British ports, and
their imprisonment.

15. Indifference to confinement of noncombatants in

detention camps in England and France.

16. Failure to prevent transshipment of British troops

and war material across the territory of the

United States.

17. Treatment and final internment of German steam-

ship Geier and the collier Locksun at Honolulu.

18. Unfairness to Germany in rules relative to coal-

ing of warships in Panama Canal Zone.

19. Failure to protest against the modifications of

the Declaration of London by the British

Government.
20. General unfriendly attitude of Government to-

ward Germany and Austria.

If you deem it not incompatible with the public

interest I would be obliged if you would furnish

me with whatever information your department may
have touching these various points of complaint, or

request the counselor of the State Department to

send me the information, with any suggestions you
or he may deem advisable to make with respect to

either the legal or political aspects of the subject.

So far as informed I see no reason why all the

matter I am requesting to be furnished should not

be made public, to the end that the true situation may
be known and misapprehensions quieted.

I have the honor to be,

Yours, sincerely,

Wm. J. Stone.
Hon. William Jennings Bryan,

Secretary of State.
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letter of secretary of state

Department of State,

Washington, January 20, 1915.

Dear Mr. Stone: I have received your letter of

the 8th instant, referring to frequent complaints or

charges made in one form or another through the

press that this Government has shown partiality to

Great Britain, France and Russia against Germany
and Austria during the present war, and stating that

you have received numerous letters to the same effect

from sympathizers with the latter powers. You
summarize the various grounds of these complaints

and ask that you be furnished with whatever informa-

tion the department may have touching these points

of complaints, in order that you may be informed

as to what the true situation is in regard to these

matters.

In order that you may have such information as the

department has on the subjects referred to in your
letter, I will take them up seriatim.

( 1 ) Freedom of communication by submarine cables

versus censored communication by wireless.

The reason that wireless messages and cable

messages require different treatment by a neutral Gov-
ernment is as follows

:

Communications by wireless can not be interrupted

by a belligerent. With a submarine cable it is other-

wise. The possibility of cutting the cable exists, and
if a belligerent possesses naval superiority the cable

is cut, as was the German cable near the Azores by
one of Germany's enemies and as was the British

cable near Fanning Island by a German naval force.

Since a cable is subject to hostile attack, the responsi-

bility falls upon the belligerent and not upon the neutral

to prevent cable communication.
A more important reason, however, at least from
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the point of view of a neutral Government, is that

messages sent out from a wireless station in neutral

territory may be received by belligerent warships on

high seas. If these messages, whether plain or in

cipher, direct the movements of warships or convey
to them information as to the location of an enemy's

public or private vessels, the neutral territory becomes
a base of naval operations, to permit which would be

essentially unneutral.

As a wireless message can be received by all sta-

tions and vessels within a given radius, every message
in cipher,, whatever its intended destination, must be

censored ; otherwise military information may be sent

to warships off the coast of a neutral. It is manifest
that a submarine cable is incapable of becoming a

means of direct communication with a warship on the

high seas. Hence its use can not, as a rule, make
neutral territory a base for the direction of naval
operations.

(2) Censorship of mails and in some cases repeated
destruction of American letters on neutral vessels.

As to the censorship of mails, Germany as well as

Great Britain has pursued this course in regard to

private letters falling into their hands. The unques-
tioned right to adopt a measure of this sort makes
objection to it inadvisable.

It has been asserted that American mail on board
of Dutch steamers has been repeatedly destroyed. No
evidence to this effect has been filed with the Gov-
ernment, and therefore no representations have been
made. Until such a case is presented in concrete
'form, this Government would not be justified in pre-
senting the matter to the offending belligerent. Com-
plaints have come to the department that mail on
board neutral steamers has been opened and detained,

but there seem to be but few cases where the mail
from neutral countries has not been finally delivered.
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When mail is sent to belligerent countries open and
is of a neutral and private character it has not been

molested, so far as the department is advised.

(3) Searching of American vessels for German and
Austrian subjects on the high seas and in territorial

waters of a belligerent.

So far as this Government has been informed, no
American vessels on the high seas, with two exceptions,

have been detained or searched by belligerent war-
ships for German and Austrian subjects. One of the

exceptions to which reference is made is now the

subject of a rigid investigation, and vigorous repre-

sentations have been made to the offending Govern-
ment. The other exception, where certain German
passengers were made to sign a promise not to take

part in the war, has been brought to the attention

of the offending Government with a declaration that

such procedure, if true, is an unwarranted exercise

of jurisdiction over American vessels in which this

Government will not acquiesce.

An American private vessel entering voluntarily the
territorial waters of a belligerent becomes subject to

its municipal laws, as do the persons on board the
vessel.

There have appeared in certain publications the
assertion that failure to protest in these cases is an
abandonment of the principle for which the United
States went to war in 1812. If the failure to protest
were true, which it is not, the principle involved is

entirely different from the one appealed to against
unjustifiable impressment of Americans in the British
Navy in time of peace.

(4) Submission without protest to British violations

of the rules regarding absolute and conditional con-
traband as laid down in The Hague conventions, the
declaration of London, and international law.
There is no Hague convention which deals with
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absolute or conditional contraband, and, as the declara-

tion of London is not in force, the rules of interna-

tional law only apply. As to the articles to be regarded

as contraband, there is no general agreement between
nations. It is the practice for a country, either in

time of peace or after the outbreak of war, to declare

the articles which it will consider as absolute or con-

ditional contraband. It is true that a neutral Govern-
ment is seriously affected by this declaration as the

rights of its subjects or citizens may be impaired.

But the rights and interests of belligerents and neutrals

are opposed in respect to contraband articles and trade

and there is no tribunal to which questions of difference

may be readily submitted.

The record of the United States in the past is not

free from criticism. When neutral this Government
has stood for a restricted list of absolute and condi-

tional contraband. As a belligerent, we have contended
for a liberal list, according to our conception of the

necessities of the case.

The United States has made earnest representations

to Great Britain in regard to the seizure and detention

by the British authorities of all American ships or
cargoes bona fide destined to neutral ports, on the

ground that such seizures and detentions were contrary

to the existing rules of international law. It will be
recalled, however, that American courts have estab-

lished various rules bearing on these matters. The
rule of "continuous voyage" has been not only asserted

by American tribunals but extended by them. They
have exercised the right to determine from the cir-

cumstances whether the ostensible was the real destina-

tion. They have held that the shipment of articles

of contraband to a neutral port "to order," from which,
as a matter of fact, cargoes had been transshipped
to the enemy, is corroborative evidence that the cargo
is really destined to the enemy instead of to the
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neutral port of delivery. It is thus seen that some
of the doctrines which appear to bear harshly upon
neutrals at the present time are analogous to or

outgrowths from policies adopted by the United States

when it was a belligerent. The Government therefore

can not consistently protest against the application of

rules which it has followed in the past, unless they

have not been practiced as heretofore.

(5) Acquiescence without protest to the inclusion

of copper and other articles in the British lists of
absolute contraband.

The United States has now under consideration the

question of the right of a belligerent to include "copper
unwrought" in its list of absolute contraband instead

of in its list of conditional contraband. As the

Government of the United States has in the past

placed "all articles from which ammunition is manu-
factured" in its contraband list, and has declared

copper to be among such materials, it necessarily finds

some embarrassment in dealing with the subject.

Moreover, there is no instance of the United States
acquiescing in Great Britain's seizure of copper ship-

ments. In every case, in which it has been done,
vigorous representations have been made to the British

Government, and the representatives of the United
States have pressed for the release of the shipments.

(6) Submission without protest to interference with
American trade to neutral countries in conditional and
absolute contraband.
The fact that the commerce of the United States

is interrupted by Great Britain is consequent upon the
superiority of her navy on the high seas. History
shows that whenever a country has possessed that
superiority our trade has been interrupted and that
few articles essential to the prosecution of the war
have been allowed to reach its enemy from this
country. The department's recent note to the British
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Government, which has been made public, in regard

to detentions and seizures of American vessels and
cargoes, is a complete answer to this complaint.

Certain other complaints appear aimed at the loss

of profit in trade, which must include at least in

part trade in contraband with Germany; while other

complaints demand the prohibition of trade in con-

traband, which appear to refer to trade with the

allies.

(7) Submission without protest to interruption of
trade in conditional contraband consigned to private

persons in Germany and Austria, thereby supporting

the policy of Great Britain to cut off all supplies from
Germany and Austria.

As no American vessel so far as known has at-

tempted to carry conditional contraband to Germany
or Austria-Hungary, no ground of complaint has

arisen out of the seizure or condemnation by Great
Britain of an American vessel with a belligerent des-

tination. Until a case arises and the Government
has taken action upon it criticism is premature and
unwarranted. The United States in its note of

December 28 to the British Government strongly

contended for the principle of freedom of trade in

articles of conditional contraband not destined to the

belligerent's forces.

(8) Submission to British interference with trade

in petroleum, rubber, leather, wool, etc.

Petrol and other petroleum products have been
proclaimed by Great Britain as contraband of war.
In view of the absolute necessity of such products

to the use of submarines, aeroplanes, and motors, the

United States Government has not yet reached the

conclusion that they are improperly included in a list

of contraband. Military operations to-day are largely

a question of motive power through mechanical de-

vices. It is therefore difficult to argue successfully
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against the inclusion of petroleum among the articles

of contraband. As to the detention of cargoes of

petroleum going to neutral countries, this Govern-

ment has, thus far successfully, obtained the release

in every case of detention or seizure which has been

brought to its attention.

Great Britain and France have placed rubber on the

absolute contraband list and leather on the conditional

contraband list. Rubber is extensively used in the

manufacture and operation of motors and, like petrol,

is regarded by some authorities as essential to motive

power to-day. Leather is even more widely used
in cavalry and infantry equipment. It is understood

that both rubber and leather, together with wool,

have been embargoed by most of the belligerent

countries. It will be recalled that the United States

has in the past exercised the right of embargo upon
exports of any commodity which might aid the enemy's
cause.

(9) The United States has not interfered with the

sale to Great Britain and her allies of arms, ammu-
nition, horses, uniforms, and other munitions of war,
although such sales prolong the conflict.

There is no power in the Executive to prevent the

sale of ammunition to the belligerents.

The duty of a neutral to restrict trade in munitions

of war has never been imposed by international law
or by municipal statute. It has never been the policy

of this Government to prevent the shipment of arms
or ammunition into belligerent territory, except in

the case of neighboring American Republics, and then
only when civil strife prevailed. Even to this extent

the belligerents in the present conflict, when they were
neutrals, have never, so far as the records disclose,

limited the sale of munitions of war. It is only

necessary to point to the enormous quantities of arms
and ammunition furnished by manufacturers in Ger-



252 APPENDIX II

many to the belligerents in the Russo-Japanese war
and in the recent Balkan wars to establish the general

recognition of the propriety of the trade by a neutral

nation.

It may be added that on the 15th of December last

the German ambassador, by direction of his Gov-
ernment, presented a copy of a memorandum of the

Imperial German Government which, among other

things, set forth the attitude of that Government
toward traffic in contraband of war by citizens of

neutral countries. The Imperial Government stated

that "under the general principles of international law,

no exception can be taken to neutral states letting war
material go to Germany's enemies from or through
neutral territory," and that the adversaries of Ger-
many in the present war are, in the opinion of the

Imperial Government, authorized to "draw on the

United States contraband of war and especially arms
worth billions of marks." These principles, as the

ambassador stated, have been accepted by the United
States Government in the statement issued by the

Department of State on October 15 last,' entitled

"Neutrality and trade in contraband." Acting in con-

formity with the propositions there set forth, the

United States has itself taken no part in contraband
traffic, and has, so far as possible, lent its influence

toward equal treatment for all belligerents in the

matter of purchasing arms and ammunition of private

persons in the United States.

(10) The United States has not suppressed the sale

of dumdum bullets to Great Britain.

On December 5 last the German ambassador ad-
dressed a note to the department, sating that the

British Government had ordered from the Winchester
Repeating Arms Co. 20,000 "riot guns," model 1897,
and 50,000,000 "buckshot cartridges" for use in such
guns. The department replied that it saw a published
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statement of the Winchester Co., the correctness of

which the company has confirmed to the department

by telegraph. In this statement the company cate-

gorically denies that it has received an order for such

guns and cartridges from or made any sales of such

material to the British Government, or to any other

Government engaged in the present war. The am-
bassador further called attention to "information, the

accuracy of which is not to be doubted," that 8,000,000

cartridges fitted with "mushroom bullets" had been

delivered since October of this year by the Union
Metallic Cartridge Co. for the armament of the English

army. In reply the department referred to the letter

of December 10, 1914, of the Remington Arms-Union
Metallic Cartridge Co., of New York, to the am-
bassador, called forth by certain newspaper reports

of statements alleged to have been made by the am-
bassador in regard to the sales by that company of
soft-nosed bullets.

From this letter, a copy of which was sent to the

department by the company, it appears that instead of

8,000,000 cartridges having been sold, only a little over
117,000 were manufactured and 109,000 were sold.

The letter further asserts that these cartridges were
made to supply a demand for a better sporting car-
tridge with a soft-nosed bullet than had been manu-
factured theretofore, and that such cartridges <

not be used in the military rifles of any foreign powers.
The company adds that its statements can be substan-
tiated and that it is ready to give the ambassador
any evidence that he may require on these points.
The department further stated that it was also in
receipt from the company of a complete detailed list

of the persons to whom these cartridges were sold,
and that from this list it appeared that the cartridges
were sold to firms in lots of 20 to 2,000 and one lot

each of 3,000, 4,000, and 5,000. Of these only 960



254 APPENDIX II

cartridges went to British North America and ioo

to British East Africa.

The department added that, if the ambassador could

furnish evidence that this or any other company is

manufacturing and selling for the use of the contend-

ing armies in Europe cartridges whose use would con-

travene The Hague conventions, the department would
be glad to be furnished with this evidence, and that

the President would, in case any American company
is shown to be engaged in this traffic, use his influence

to prevent so far as possible sales of such ammunition
to the powers engaged in the European war, with-

out regard to whether it is the duty of this Govern-
ment, upon legal or conventional grounds, to take such

action.

The substance of both the ambassador's note and
the department's reply have appeared in the press.

The department has received no other complaints

of alleged sales of dumdum bullets by American
citizens to belligerent Governments.
(n) British warships are permitted to lie off

American ports and intercept neutral vessels.

The complaint is unjustified from the fact that

representations were made to the British Government
that the presence of war vessels in the vicinity of

New York Harbor was offensive to this Government
and a similar complaint was made to the Japanese
Government as to one of its cruisers in the vicinity

of the port of Honolulu. In both cases the warships
were withdrawn.

It will be recalled that in 1863 the department took

the position that captures made by its vessels after

hovering about neutral ports would not be regarded
as valid. In the Franco-Prussian War President Grant
issued a proclamation warning belligerent warships

against hovering in the vicinity of American ports

for purposes of observation or hostile acts. The same
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policy has been maintained in the present war, and in

all of the recent proclamations of neutrality the Presi-

dent states that such practice by belligerent warships
is "unfriendly and offensive."

(12) Great Britain and her allies are allowed with-

out protest to disregard American citizenship papers
and passports.

American citizenship papers have been disregarded

in a comparatively few instances by Great Britain,

but the same is true of all the belligerents. Bearers
of American passports have been arrested in all the

countries at war. In every case of apparent illegal

arrest the United States Government has entered vig-

orous protests with request for release. The depart-

ment does not know of any cases, except one or two
which are still under investigation, in which naturalized

Germans have not been released upon representations

by this Government. There have, however, come to

the department's notice authentic cases in which
American passports have been fraudulently obtained
and used by certain German subjects.

The Department of Justice has recently apprehended
at least four persons of German nationality who, it

is alleged, obtained American passports under pretense
of being American citizens and for the purpose of re-

turning to Germany without molestation by her ene-
mies during the voyage. There are indications that a
systematic plan had been devised to obtain American
passports through fraud for the purpose of securing
safe passage for German officers and reservists desiring

to return to Germany. Such fraudulent use of pass-
ports by Germans themselves can have no other effect

than to cast suspicion upon American passports in

general. New regulations, however, requiring among
other things the attaching of a photograph of the
bearer to his passport, under the seal of the Depart-
ment of State, and the vigilance of the Department



256 APPENDIX II

of Justice, will doubtless prevent any further misuse

of American passports.

(13) Change of policy in regard to loans to

belligerents.

War loans in this country were disapproved because

inconsistent with the spirit of neutrality. There is a

clearly defined difference between a war loan and

the purchase of arms and ammunition. The policy of
disapproving of war loans affects all governments aliket

so that the disapproval is not an unneutral act. The
case is entirely different in the matter of arms and
ammunition, because prohibition of export not only

might not, but, in this case, would not, operate equally

upon the nations at war. Then, too, the reasons given

for the disapproval of war loans is supported by other

considerations which are absent in the case presented

by the sale of arms and ammunition. The taking of

money out of the United States during such a war as

this might seriously embarrass the Government in

case it needed to borrow money and it might also

seriously impair this Nation's ability to assist the

neutral nations which, though not participants in the

war, are compelled to bear a heavy burden on account

of the war, and, again, a war loan, if offered for

popular subscription in the United States, would be
taken up chiefly by those who are in sympathy with
the belligerent seeking the loan. The result would be
that great numbers of the American people might be-

come more earnest partisans, having material interest

in the success of the belligerent, whose bonds they

hold. These purchases would not be confined to a

few, but would spread generally throughout the

country, so that the people would be divided into

groups of partisans, which would result in intense

bitterness and might cause an undesirable, if not a

serious situation. On the other hand, contracts for

and sales of contraband are mere matters of trade.
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The manufacturer, unless peculiarly sentimental, would
sell to one belligerent as readily as he would to an-

other. No general spirit of partisanship is aroused

—

no sympathies excited. The whole transaction is

merely a matter of business.

This Government has not been advised that any
general loans have been made by foreign govern-
ments in this country since the President expressed

his wish that loans of this character should not be

made.

(14) Submission to arrest of native-born Ameri-
cans on neutral vessels and in British ports and their

imprisonment.
The general charge as to the arrest of American-

born citizens on board neutral vessels and in British

ports, the ignoring of their passports, and their confine-

ment in jails, requires evidence to support it. That
there have been cases of injustice of this sort is unques-
tionably true, but Americans in Germany have suf-

fered in this way as Americans have in Great Britain.

This Government has considered that the majority

of these cases resulted from overzealousness on the

part of subordinate officials in both countries. Every
case which has been brought to the attention of the

Department of State has been promptly investigated

and, if the facts warranted, a demand for release has
been made.

(15) Indifference to confinement of noncombatants
in detention camps in England and France.
As to the detention of noncombatants confined in

concentration camps, all the belligerents, with per-

haps the exception of Servia and Russia, have made
similar complaints and those for whom this Govern-
ment is acting have asked investigations, which repre-

sentatives of this Government have made impartially.

Their reports have shown that the treatment of prison-

ers is generally as good as possible under the con-



258 APPENDIX II

ditions in all countries, and that there is no more
reason to say that they are mistreated in one country

than in another country or that this Government has

manifested an indifference in the matter. As this

department's efforts at investigations seemed to de-

velop bitterness between the countries, the department
on November 20 sent a circular instruction to its

representatives not to undertake further investigation

of concentration camps.
But at the special request of the German Govern-

ment that Mr. Jackson, former American minister

at Bucharest, now attached to the American embassy
at Berlin, make an investigation of the prison camps
in England, in addition to the investigations already

made, the department has consented to dispatch Mr.
Jackson on this special mission.

(16) Failure to prevent transshipment of British

troops and war material across the territory of the

United States.

The department has had no specific case of the

passage of convoys of troops across American terri-

tory brought to its notice. There have been rumors
to this effect, but no actual facts have been presented.

The transshipment of reservists of all belligerents

who have requested the privilege has been permitted

on condition that they travel as individuals and not

as organized, uniformed, or armed bodies. The Ger-
man Embassy has advised the department that it would
not be likely to avail itself of the privilege, but Ger-
many's ally, Austria-Hungary, did so.

Only one case raising the question of the transit

of war material owned by a belligerent across United
States territory has come to the department's notice.

This was a request on the part of the Canadian Gov-
ernment for permission to ship equipment across

Alaska to the sea. The request was refused.

(17) Treatment and final internment of Germans
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steamship "Geier" and the collier "Locksun" at

Honolulu.
The Geier entered Honolulu on October 15 in an

unseaworthy condition. The commanding officer re-

ported the necessity of extensive repairs which would
require an indefinite period for completion. The vessel

was allowed the generous period of three weeks to

November 7 to make repairs and leave the port, or,

failing to do so, to be interned. A longer period

would have been contrary to international practice,

which does not permit a vessel to remain for a long

time in a neutral port for the purpose of repairing

a generally run-down condition due to long sea service.

Soon after the German cruiser arrived at Honolulu
a Japanese cruiser appeared off the port and the com-
mander of the Geier chose to intern the vessel rather

than to depart from the harbor.

Shortly after the Geier entered the port of Hono-
lulu the steamer Locksun arrived. It was found that

this vessel had delivered coal to the Geier en route

and had accompanied her toward Hawaii. As she

had thus constituted herself a tender or collier to the

Geier she was accorded the same treatment and in-

terned on November 7.

(18) Unfairness to Germany in rules relative to

coaling of warships in Panama Canal Zone.
By proclamation of November 13, 1914, certain spec-

ial restrictions were placed on the coaling of warships
or their tenders or colliers in the Canal Zone. These
regulations were framed through the collaboration

of the State, Navy, and War Departments and with-

out the slightest reference to favoritism to the

belligerents. Before these regulations were pro-
claimed, war vessels could procure coal of the Panama
Railway in the zone ports, but no belligerent vessels

are known to have done so. Under the proclamation
fuel may be taken on by belligerent warships only
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with the consent of the canal authorities and in such

amounts as will enable them to reach the nearest

accessible neutral port; and the amount so taken on
shall be deducted from the amount procurable in

United States ports within three months thereafter.

Now, it is charged the United States has shown par-

tiality because Great Britain and not Germany hap-

pens to have colonies in the near vicinity where British

ships may coal, while Germany has no such coaling

facilities. Thus, it is intimated the United States

should balance the inequalities of geographical posi-

tion by refusing to allow any warships of belligerents

to coal in the canal until the war is over. As no
German warship has sought to obtain coal in the

Canal Zone the charge of discrimination rests upon
a possibility which during several months of warfare
has failed to materialize.

(19) Failure to protest against the modifications

of the Declaration of London by the British Govern-
ment.
The German Foreign Office presented to the dip-

lomats in Berlin a memorandum dated October 10,

calling attention to violations of and changes in the

Declaration of London by the British Government
and inquiring as to the attitude of the United States

toward such action on the part of the allies. The
substance of the memorandum was forthwith tele-

graphed to the department on October 22 and was
replied to shortly thereafter to the effect that the

United States had withdrawn its suggestion, made
early in the war, that for the sake of uniformity the

Declaration of London should be adopted as a tem-

porary code of naval warfare during the present war,

owing to the unwillingness of the belligerents to

accept the declaration without changes and modifi-

cations, and that thenceforth the United States would
insist that the rights of the United States and its
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citizens in the war should be governed by the existing

rules of international law.

As this Government is not now interested in the

adoption of the Declaration of London by the

belligerents, the modifications by the belligerents in

that code of naval warfare are of no concern to it

except as they adversely affect the rights of the United

States and those of its citizens as defined by inter-

national law. In so far as those rights have been

infringed the department has made every effort to

obtain redress for the losses sustained.

(20) General unfriendly attitude of Government
toward Germany and Austria.

If any American citizens, partisans of Germany and
Austria-Hungary, feel that this administration is act-

ing in a way injurious to the cause of those countries,

this feeling results from the fact that on the high

seas the German and Austro-Hungarian naval power
is thus far inferior to the British. It is the business

of a belligerent operating on the high seas, not the

duty of a neutral, to prevent contraband from reaching

an enemy. Those in this country who sympathize with
Germany and Austria-Hungary appear to assume that

some obligation rests upon this Government in the

performance of its neutral duty to prevent all trade

in contraband, and thus to equalize the difference due
to the relative naval strength of the belligerents. No
such obligation exists ; it would be an unneutral act, an
act of partiality on the part of this Government to

adopt such a policy if the Executive had the power to

do so. If Germany and Austria-Hungary can not im-
port contraband from this country it is not, because
of that fact, the duty of the United States to close

its markets to the allies. The markets of this country
are open upon equal terms to all the world, to every
nation, belligerent or neutral.

The foregoing categorical replies to specific com-



262 APPENDIX II

plaints is sufficient answer to the charge of unfriend-

liness to Germany and Austria-Hungary.
I am, my dear Senator,

Very sincerely yours,

W. J. Bryan.
Hon. William J. Stone,
Chairman Committee on Foreign Relations,

United States Senate, Washington, D. C.
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