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A. J. A. Ont., Adminisiration of Jus-
tice Act, Ontario..

All. N. B., Allm^a New Brunswick
Reports.

B. C, British Columbia.
B. N. A. Act., British North America

Act, 1867.
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Can. S. C. E., Supreme Court of Canada
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C. C. P. P. Q. or V cedure of the Pro-
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C L. P. Act, Common Law Procedure

Act.

C. S. N. B., Consolidated Statutes of
New Brunswick.
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Lower Canada.

C. S. U. C, Consolidated Statutes of
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Reports, Lower Canada.
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L. C. B., Lower Canada Reports.
M., Manitoba.
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vince of Quebec,
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N. B., New Brunswick.
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N. S., Nova Scotia.
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Q. L, E., Quebec Law Reports.
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Scotia. *
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S, & E. C. A. 5 Courts Act.
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U. C. Q.- B., Upper Canada Queen's
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DIGEST OF CASES

DECIDED BY THE

SUPREME COURT OF CANADA.

Abandonment.
See INSURANCE, MAKINE 2, 5, 6, 9, 15.

Absent and Absconding Debtor.
See COEPORATIONS 5.

Acceptance—Evidence of.

See SALE OF GOODS 6.

See RAILWAYS AND RAILWAY COMPANIES 2, 7, 23, 26.

" INSURANCB, LIFE 7.

Accord and Satisfaction.

See CONTRACT 2.

Account—Decree for—Imputation of payments—Appropriation by

debtor—Statute of Limitations.

See PAYMENT 5.

2. Action of—4*roceedB of Sale of Timber,

See TIMBER 5.

Accretion—Accmes to owner of adjacent land—Blgrbt of Way—Implied
Extinction by Statute—Cobonrgr Harbonr Works—22 Tic. c. 72.

By 10 Geo. iv. c. 1 1, the Cobourg Harbour Company were authorized to

construct a harbour at Cobourg, and also to build and erect all such needful

moles, piers, wharves, buildings and erections whatsoever, as should be use-

ful and proper for the protection of the harbour, and to alter and amend,

repair and enlarge the same as might be found expedient. The Harbour

Company commenced their work in 1820 by rimning a wharf, southerly from

the road allowance between lots 16 and 17 of the Township of Hamilton,

which now forms Division Street in the town of Cobourg. By means of the

mud and earth raised by dredging and gradual accretions, which were pre-

vented from being washed away by being confined by crib-work, the original

wharf was widened to the full width of Division Street, and in addition they

constructed a store house and placed a fence dividing it from the land 'which



Accretion—Continued.
appellant (whose lot fronted on Division Street, and extended to the water's

edge,) had gained by accretion since the original wharf was made. There-

upon the appellant filed a bUl complaining that his access to this alluvial

land was obstructed by the store house and fence which the respondents

caused to be placed on the addition to the wharf, and praying that the

respondents, other than the Attorney-General, be decreed to remove them.

Held, 1. That land gained by alluvial deposits arising from natural or

artificial causes, or from causes in part natural and in part artificial, so long

as the fact is proved that the accretion was gradual and imperceptible,

accrues to the owner of the adjacent land. 2. That the store house and

fence complained of in this case, were not constructed on any part of

Division Street, but on an artificial structure constructed under the authority

of a statute, on the line of Division Street forharbour purposes, and therefore

appellant was not entitled to be indemnified because he is denied access to

his alluvial land through the premises of the respondents. 3. That the public

right of way from the end of Division Street to the waters of Lake Ontario,

was extinguished by statute by necessary imphcation. Corporation of Tar-

mouth V. Simmons (L. E. 10 Ch. D. 518) followed.

Standly t. Perry.—ill, 356.

2. Of Marsh Lands.

See TEESPASS 10.

Acknowledgment of Debt—What sufficient.

See LOAN.
" SALE OF LANDS 9. ,

Acquiescence—A knowledge of the facts necessary to constitute.

See MOETGAGE 16.

Action—In rem, by Mother of deceased Child.

See MAEXTIME COURT OF ONTARIO 3.

2. Petitory—^To recover church property.

See PETITORY ACTION.

Adjoining Land Owners—Liabilities and rights of.

See EASEMENTS.
" DAMAGES 20.

Adjudication—By Sherlfif to joint purchasers—Security required by
art. 688 C.C.P.—Eights of joint adjudicataires.

See SHERIFF 7.

Administrators —Action against—Evidence of plaintiff as to dealings

with deceased not admissible—B. S. N. S. 4th Series ch. 96 sec. 41.

See EVIDENCE 4.

2. With will annexed—Purchase of land by, when personal assets
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Administrators—Continued.
sufficient to pay off encumbrance.

See WILL 3.

« EXECUTORS.

Advances—To get out timber—Lien for.

See LIEN 2.

2. To get out timber—Proceeds of sales—Account.

See TIMBER 5.

Affidavit—^To support application for arrest—Eeasonable and probable

cause.

See CAPIAS.

2. Of deceased person, not admitted as evidence on a debate de comptes.

See EVIDENCE 8.

Agent—Goods sold by, as principal.

See SALE OF GOODS 2.

2. Insurance Agent.

See INSURANCE, FIRE 1, 2, 4, 10, 11.

« INSURANCE, LIFE 5. ' >.

« INSURANCE, MARINE 11.

3. Fraudulent receipt of.

See RAILWAYS AND RAILWAY COMPANIES 4.

4. In Election^Limited powers of.

See ELECTION 17.

" —What necessary to prove authority of.

See ELECTION 20.

5. In Supreme and Exchequer Courts.

See PBACTICE.

6. Deposit in bank—Qaestion as to agency.

See BANKS AND BANKING 4.

7. To sell land—Selling and obtaining conveyance from pretended pur-

chaser
—

^Trustee for principal.

See SALE OF LANDS 5.

8. Contract by, for undisclosed principal.

See SALE OF GOODS 12.

9. Husband may be general agent of wife to manage property devised

to her, though will directs he shall have no control of her property.

See EXECUTOR 5.

10. Eeal estate agents—Sale of lands b^—Duty of, as to making
binding agreement.

See SALE OP LANDS 12.



Agent—Continued.

!!• Sale of lands—Aathorlty to deliver deed and reiceive pnrcliase money-
Agent exceedine antborlty—Sfemo. to agent—ITew agreement.

One W. sold land under power of sale in a mortgage, and F. became

the purchaser, and paid ten per cent, of the purchase money, it being

agreed that the balance was to be paid in notes; Shortly after the plaintiff

A. brought a deed to F. and demanded the notes. F. wished to show the

deed to his attorney, and it was left with him on his delivering to A. a writing

as follows :
—'' Received from B. A. a deed given by W. for a certain piece

of land bought at auction, Saturday the thirtieth day of September, 1876,

at Midgic. The above mentioned deed I receive only to be examined, and

if lawfully and properly executed to be kept, if not lawfully and properly

executed to be returned to Edward Anderson. When the said deed is

lawfully and properly executed to the satisfaction of my attorney, I, the

said Charles Fawcett, will pay the amount of balance due on said deed,

five hundred and seventy-two dollars, provided I am given a good warrantee

deed, and the mortgage, which is on record, is properly cancelled if requir-

ed." The deed was not returned to A. aud an action was brought by him

to recover the said sum of $572, named in the above memorandum.

The action was twice tried, and on the last trial a verdict was given for

the defendant, under the direction of the judge, and leave was reserved

to the plaintiff, to move for a verdict in his favor for nominal damages,

the purchase money having in the meantime been paid to W. On plaintiff

moving for such leave a majority of the Supreme Court (Jf New Brunswick

set aside the verdict of the jury, and entered a verdict for the plaintiff

(19 N. B. R. 22).

On appeal to the Supreme Court of Canada, Held, (reversing the

judgment of the court below), Strong J. dissenting, that the said memor'

andum did not dbnstitute a new contract between the plaintiff and defen-

• dant to pay the purchase money to the plaintiff, who was merely the agent

of W., and therefore the verdict for the defendant should stand.

Per Strong J. -That the said writing did constitute a new agreement

between the parties, but that if A. was merely an agent of W, in the trans-

action, he could still sue, as his principal had not interfered.

Appeal allowed with costs.

Fawcett V. Aiiderson.-22nd June, 1885.

Agreement—Constrnctl.in or—Sale of Tlmber-Consideratlon-Kigtat to
recover back money paid.

C, after having examined a lot, entered into an agreement with W.,

the owner, whereby the latter sold all the pine timber standing on the lot

to C, " such as will make good merchantable waney-edged timber, suitable

for his purpose, at the rate of $13 per hundred cubic feet," and C. paid to.



Agreement—Continued.

W. $1,000, " the balance to be paid for before the timber is removed from

the lot." C, cut $651.17 worth of first-class timber, suitable for the Quebec

market, which was all of that class to be found on the lot, and sued W. to

recover back the balance of the $1,000, namely $348.83.

Held, that the true construction of the contract was that W. sold and

granted to C- permission to enter upon his lot, and cut all the " good mer-

chantable timber there growing, suitable for his purpose," and not

merely " first-class timber ;" that there was more than sufficient " good

merchantable timber " still remaining on the lot to cover the balance of

the $1 ,000, and that there was no evidence to show that the contract had

been rescinded.

Per Taschereau and Gwynne JJ.—That the payment of the $1,000 was

an absolute payment, the plaintiflf believing and representing to defendant

that there was sufficient timber to cover tiiat amount, if not more, on the

faith of which representation defendant entered into the contract, which he

otherwise would not have done, and that if the plaintiffmade an error, he,

and not the defendant, must suffer the consequences of this error.

Clarke t. White—Ui. 309.

2. Special Agreement, non-falfllment of—Indebitatus connts.

L. sued N. et al. to recover from them, under specially endorsed writ,

the balance of account due under and in pursuance of an agreement under

seal providing that " L. was to run according to his best art and skill a

tunnel of 200 feet for the sum of four dollars per running foot ; that $150

should be advanced on account of the contract, the balance to be paid on

the satisfacto] y completion of the work." L, made five tunnels, none of

which were 200 feet, but tilaimed he had done in all 204 feet. In addition

to the count on the agreement the plaintiff inserted in ^is declaration the

common counts for work and labor.

Held, that there was not a sufficient fulfilment of the agreement, and

inasmuch as L. had given no particulars, nor any evidence under the indebi-

tatus counts, the rule absolute of the court below, ordering judgment to be

entered for the defendants, should be affirmed and the appeal dismissed

with costs.

lakln T. lfuttall.-iU. 685.

3. Additional parol term in.

^ See RAILWAYS AND EAILWAY COMPANIES 6.

4. Constraction of—Property in timber-rOwnersIiip and control of timber
nntil payment of draft given for stnmpage under the agreement.

The respondents, owners of timber lands in New Brunswick, granted

C. & S. a license to cut on twenty-five square miles. By the license it was

agreed inter alia : " Said stumpage to be paid in the following manner : Said
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Agreement— Coniinued.

company shall first deduct from the amount of stumpage on the timber or

lumber out by grantees on this license as aforesaid, an amount equal to the

mileage paid by them as aforesaid, and the whole of the remainder, if any,

shall, not later than the 15th April next, be secured by good endorsed notes,

or other sufficient security, to be approved of by the said company, and

payable on the 15th July next, and the lumber not to be removed from the

brows or landings till the stumpage is secured as aforesaid. And said com-

pany reserves and retains full and complete ownership and control of all

lumber which shall be cut from the afore-mentioned premises, wherever and

however it may be situated, until all matters and things appertaining to or

connected with this license shall be settled and adjusted, and all sums due

or to become due for stumpage or otherwise shall be fully paid, and any and

all damages for non-performance of this agreement, or stipulations herein

expressed, shall be liquidated' and paid. And if any sum of money shall

have become payable by any one of the stipulations or agreements herein

expressed, and shall not be paid or secured in some of the modes herein

expressed within ten days thereafter, then, in such case, said company shall

have full power and authority to take all or any part of said lumber where-

ever or however situated, and to absolutely sell and- dispose of the same either

at private or public sale, for cash ; and after deducting reasonable expenses,

commissions, and all sums which may then be due or may become due from

any cause whatever, as herein expressed, the balance, if any there may be,

they shall pay over on demand to said grantees, after a reasonable time for

ascertaining and -liquidating all amounts due, or which may become due,

either as stumpage or damages." For securing the stumpage payable to

respondents under this license C. & S. gave to the respondents a draft upon

J., &Co., which .wsks accepted by J. & Co., and approved of by the respondents,

but which was not paid at maturity. After giving the draft C. & S. sold the

lumber • to J. & Co., who knew the lumber was cut on the plaintiff's land

under the said agreement. J. & Co. failed, and appellant, their assignee,

took possession of the lumber and sold it.

Held, Per Strong, Taachereau and Gwynne JJ. (aflfirming the judgment
of the court below) Bitchie C.J. and Fournier and Henry JJ. dissenting, that

upon the case as submitted, and by mere force of the terms of the agreement,
the absolute property in the lumber in question did not pass to C. & S. unme-
diately upon the receipt by the company of the accepted draft of C. & S. on
J. & Co., and that appellant was liable for the actual payment of the

stumpage.

McLeody. The Ifew Brunswick Railway Co,-t, 281.

5, Conditional agreement to take stock.

See CORPORATIONS 8.



Agreement—Continued.
6. Construction of—jEvldcnce—Question for tbe Jnry -Contract not under

seal.

To an action on the common counts brought by T. & W. M. against the

C. C. R. Co., to recover money claimed to be due for fencing along the line

of C. C. railway, the C. C. E. Co. pleaded never indebted and payment.

The agreement under which the fencing was made is as follows : " Memo, of

fencing between Muskrat river, east, to Renfrew. T. & W. M. to construct

same next spring for C. C. R. Co., to equal to 5 boards 6 inches wide, and
posts 7 and 8 feet apart, for$1.25 per rod, company to furnish cars for lum-

ber. " Signed «T. & W. M.," and "A. B. F."

F. controlled nine-tenths of the stock, and publicly appeared to be and
was understood to be, and acted as, managing director or manager of the

company, although he was at one time contractor for the building of the

whole road. T. & W. M. built the fence and the C. C. R. Co. have had the

benefit thereof ever since. The case was tried before Patterson J. and a

jiiry, and on the evidence, in answer to certain questions submitted by the

judge, the jury found that T. & W. M., when they contracted, considered

they were contracting with the company through F., and that there was no

evidence that the company repudiated the contract till the action was

brought, and that the payments made were as money which the company

owed, not money which they were paying to be charged to F., and a

general verdict was found for T. & W. M. for $12,218.51.

On appeal to the Supreme Court of Canada, Hclll, (affirming the judg-

ment of the court below) that it was properly left to the jury to decide

whether the work performed, of which the C. C. R. Co, received the benefit,

was contracted for by the company through the instrumentaUty of F., or

whether they adopted and ratified the contract, and that the verdict could

not be set aside on the ground of being against the weight of evidence

;

(Ritchie C.J. and Taschereau J. dissenting, on the ground that there was no

evidence that F. had any authority to bind the company, T. and W. M. being

only sub-contractors, nor evidence .of ratification.) 2. That although the

contract entered into by F. for the company was not under seal, the action

was maintainable.

Canada Central Railway Company t. Murray—tUI, 313.

7. To pledge moneys by a debtor, Talldity of—Articles 1966, 1969, 1970, C. C.

G., in 1878, being unable, on account of depression in business, to meet

his liabilities, applied to his creditors for an extension of time for the pay-

ment of their claims, showing a surplus of $6,000, after deduction of his bad

debts. The creditors consented to grant his request, and agreed to accept

Cr.'s notes at 4, 8, 12 and 16 months, on condition that the last of them

should be endorsed to their satisfaction. N. (the respondent) agreed to



Agreement—Continued.

endorse the last notes on condition that G. should deposit in a bank in his

(N.'s;.name $75 per week to secure him for such endorsation, and G. signed

an agreement to that effect. Thereupon N. endorsed G.'s notes to an

amount of over $4,000, and they were given to Gc.'.a creditors. On 31st July,

1879, G., after havmg deposited $2,(i07.87 in N.'s name, in the Ville Marie

Bank, failed, and N. paid the notes he had endorsed, partly with the

$2,007.87. B., as assignee of G., brought an action against N,, claiming that

the payments made to N. by G. were fraudulent, and praying that the money

so deposited might be reimbursed by N. to B., for the benefit of all G.'s

creditors.

Held, (affirming the judgment of the Court of Queen's Bench, Ritchie

C.J. and Fqurnier J. dissenting), that the airangement between G. and N.,

by which the moneys deposited in the bank by G. became pledged to N.,

was not void either under the Insolvent Act or the Civil Code ; there was

no fraud on the creditors, nor such an abstraction of assets from creditors

as the law forbids, but a proper and legitimate appropriation of a portion of

G.'s assets in furtherance and pot in contravention of the rights of the

creditors, giving at the most to the surety a preferential security which

could not be said to have been in contemplation of insolvency or an UDJust

preference.

Beausoleil t. Normand—ix. 111.

8. With Government of Canada for continuous posseBsion of railroad

—

Construction of.

See PETITION OF RIGHT 15.

9. For advances to get out timber.

See LIEN 2.

10. Agreement to Insure Sbip to amnnnt of advances-37 Vic cli. 15 ^-Con-
tinuance ofcanse under, so as to suspend prescrlptlen.

Appeal from a iudgment of the. Court of Queen's Bench for Lower
Canada (appeal side) reversing a judgment rendered by the Superior Court,

at Quebec, on the 19th of May, 1883, condemning the respondents, as repre-

sentatives of the late firm of George Bums Symes & Co., to pay the appellant

a sum of $20,491.74, with interest from the 13th of July, 1876, and costs.

The claim arose out of an alleged.breach of contract by Symes & Co., in not

insuring according to agreement to the full extent of their advances thereon
the ship "Empress Eugenie," belonging to the appellant, the loss of which
entailed upon him heavy damages. The facts of the case may briefly be •

stated as follows :—For several years previous to 1857, the firm of Symes &
Co. had large dealings with the appellant, consisting principally in advances,
which they made to the appellant on the security of ships, which the latter,

a ship builder, construpted and disposed of through them. ' During the



Agreement—Continued.
course of such transactions, on the 18th of August, 1854, the appellant

assigned to Symes & Co. the ship " Empress Eugenie," together with the

freights and earnings of the vessel, for £18,S00, in trust, to sell her at such

time and place as they might judge hest ; to receive the price and earnings

thereof; and out of the moneys arising from such sale, freight, earnings or

hire, or otherwise coming into their hands on account of the appellant, to

retain so much thereof to pay the said sum of £1?,500, and all other sums

then due to them by the appellant, or which they might thereafter pay, lay

out or advance for him, and all other moneys due for charges, expenses,

interest and commission, as specified in the deed. It was also stipulated in

the deed that the said vessel and her freights should at all times be kept

insured by the said George Burns Symes & Co. to at least the full amount of

the advances made by them in respect thereof, and to such further reason-

able amount as the appellant might see fit, the premiums of such insurances

to be deducted from the moneys arising out of the premises.

The "Empress Eugenie'' left the port of Quebec for Liverpool with a

full cargo, but owing to the depressed state of the market she coiild not be

sold, and it was agreed that she should be classed and coppered, in order

that she might be run with freight until a more favorable opportunity

occurred to dispose of her, While the vessel was at Liverpool expenses

were incurred by Symes & Co., vrith the assent of the appellant, to the

amount of $41,003.67 for classmg and coppering the vessel, as well as for

discharging and loading her. In the meantime Symes & Co. received

$22,001.29 for freight earned by the. "Empress Eugenie" on her voyage

to Liverpool, and sums derived from other sources, amounting in all to

$43,382.36, which, according to the deed of the 18th of August, 1854, they

were entitled to place to the credit of their advances on the " Empress

Eugenie." The vessel, after being classed and coppered, was insxired for

$68,000, and left Liverpool in destination for the port of Quebec with a

cargo, the freight of which was valued at $7,600, and insured for that sum.

She was lost on her voyage. Symes & Co. credited the amount received to

the appellant, and in 1857 they brought an action against biTn for a balance

of £2,929 4s. 9d. on their general account.

The appellant contested the account, and pleaded that Symes & Co. had

neglected to insure the " Empress Eugenie " to the fuU extent of their ad-

vances, and that he had thereby lost a large sum of money, exceeding the

amount which they claimed from him and which was thereby compensated,

and he prayed that the action be dismissed. The appellant made no inci-

dental demand.

In 1873, while the case was still pending, the record was destroyedby the

burning of the Quebec court house. More than two years after, the appellant
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petitioned under the Quebec Statute 37 Vict. ch. 15, for leave to recommence

the proceedings, which was granted to him, and he instituted the present

action against the respondent as representing George Burns Symes and

David Douglas Young, who had composed the late iirm of Symes & Co.,

and were then deceased.

The majority of the Court of Queen's Bench fop Lower Canada were of

opinion that the demand of the appellant, not having been made in the first

case, could not be deemed to be a recommencing of the cause or proceed-

ing of which the record was burned within the meaning of 37 Vie. ch. 15

Q., and was not a continuance of said cause or proceeding so as to suspend

prescription within the meaning of sections 7 and 21 of that Act. But the

court did not consider it necessary to enter into the consideration of the

question of prescription, preferring to rest their judgment on the broader

ground that the respondents were only bound to insure for the amount of

their claim.

On appeal to the Supreme Court of Canada, Held, Per Bitchie C.J.

and Strong and Gwynne JJ., aiBrming the judgment of the Court of Queen's

Bench, Foumier and Henry JJ. dissenting, that the amount for which

Symes & Co. were bound to insure the ship under the agreement was

the amount of any balances which at any time might be due to them

by appellant for moneys paid or laid out and expended by them on

account of appellant with, reference to the ship, viz., for the amount of

moneys for which the ship was liable to them under the' deed, and not for the

cost of said ship, or the aggregate amount of all advances which they might

have made, irrespective of the sums received by them to be applied on

ocount of such advances. Appeal dismissed with costs.

Oingras v. Symes.—12th January, 1885-
II. Constraction of-Estoppel—Misrepresentation.

G. M., a man of education, well acquainted with commercial business,

executed a bond to pay certain sums of money, in certain events, to the

Merchant's Bank of Canada. By an agreement, bearing even date with the

bond, it was recited inter alia that, in consideration of a mortgage granted

to the bank by M. Bros. & Co., the bank had agreed to make further advances

to M. Bros. & Co., joint obligors with G. M., and parties to the agreement,

and that the agreement was executed to secure the bank in case there

should be any deficiency in the assets of the firm, or in the value of the

property comprised in said mortgage, and to secure the bank from ultimate

loss. The agreement contained also a proviso that if the firm should well

and truly pay their indebtedness, then the bond and agreement should

become wholly void. In a suit brought upon the said agreement against

G. M., alleging a deficiency in the assets of the firm and indebtedness to
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the bank, G. M. pleaded that the agreement had been executed by hun on

representation made to him by one of his co-obligors that it was to secure

the bank against any loss which might arise by reason of the refraining from

the registration of the mortgage, or by reason of any over-Taluation of the

property embraced in the mortgage, and not otherwise. The bank, the

plaintiffs, made no representations whatever to the defendants.

Held , (affirming the judgment of the Chancery Division of the High Court

of Justice of Ontario, Gwynne J. dissenting) that G. M. was bound by the

execution of the documents, and was Uable upon them according to their

tenor and efiect.

Moffatt T. Merchants Bank of Canada.— xi, 46.

12. Between agent of vendor and parchaeor—Delivery of deed—Agent

exceeding authority.

See AGENT 11.

lo. Agreement witb municipality—Constrnction of tramway—Traction
enslne—Agrreement to witbdraw, and discontinue use—Includes steam
engine.

An agreement was entered into under the authority of an Act of the

Legislature of Ontario, between the municipality of York and the Toronto

Gravel Road Co., for a right to construct a tramway from their gravel pits to

the city of Toronto. One of the clauses of the agreement was as follows

:

" So soon afi this agreement shall have been ratified by the said corporation,

the said company shall forthwith withdraw their said traction engine from

the public highway of the said county, and shall discontinue the use and

employment of the said traction engine, or of any other traction engine,

upon or along such public highways." The company claimed, the right

to put steam engines upon the road, over such public highway, notwith-

standing the above clause in their agreement

Held, (affirming the judgment of the Court of Appeal, 11 Ont. App.-

E. 765), that the use of steam engines was an infraction of the said clause.

Appeal dismissed with costs.

Toronto eravel Road Co. t. County of York. 16th Nov. 18S5.—22 C. L. J. IS.

Amendment —Eight to order, under Administration ofJustice Act Ont.

sec. 50.

See MORTGAGE 9.

2. Power of Supreme Court as to.

See CONTKACT 14.

3. Of pleadings—Motion for, rejected by Superior Court L. 0.—Insuffi-

ciency of affidavit—Procedure—Refusal of Supreme Court to interfere

.

See JUBISDICTION 35.

4. Of pleadings, by Supreme Court, to make them conform to Evidence.

See LICENSE 7,
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Annuities— Sale of corpus to pay.

See WILL 5.

Appeal—Jurisdiction of Supreme Court of Caaada in.

See JUKISDICTION.

2. Court of, Eight of to entertain question not raised at the trial.

See WILL 2.

3. Objection not raised by pleadings —Not open on appeal.

See BENEFIT SOCIBTy.

4. On qnestlons of fact-Conflicting evidence—Dnty of Appellate Court.

Held, Where a disputed fact, involving nautical questions, is raised

by an appeal from the judgment of the Maritime Court of Ontario, as in

the case of a collision, the Supreme Court will not reverse the decree of

the judge of the court below, merely upon a balance of testimony.

The Plcton.—It, 648.

5. Held, A court of appeal should not reverse the finding upon matters of fact

of the judge who tried the cause and had the opportunity of observing the

demeanor of the witnesses, unless the evidence be of such a character as to

convey to the mind of the judges sitting on the appellate tribunal the irresis-

tible conviction that the findings are erroneous. Per Grwynne J.

Ryan t. Ryan.—t, 406.

6. Held, where there is a direct conflict of testimony, the finding of the Judge

at the trial must be regarded as decisive, and should not be overturned in

appeal by a court which has not had the advantage of seeing the witnesses

and olbserving their demeanor while under examination. Per Strong J.

Orassett v." Carter.—x, 101.

7. Held, A Court of Appeal ought not to differ from court below on a matter of

discretion, unless it is made absolutely clear that such discretion has been

wrongly exercised. Per Ritchie C.J.

Jones Y. Tuck.—23rd June, 1884.

8. Held, where questions to be decided by court of first instance were purely

of fact, its judgment should be afSrmed.

See RAILWAYS AND RAILWAY COMPANIES 23.

'« ELECTION 12, 19, 20.

" WILL 7.

9. Where Verdict affirmed by two Courts on the weight of evidence.

See EVIDENCE 21.

" SALE OP GOODS 14.

10. Additional objection to Award cannot be taken on Appeal.

See ARBITRATION AND AWARD 3.
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i-l> Docnmeuts not proved or produced at trial—Inadmissible on appeal.

Held, that a document which has not been proved nor produced at the

trial cannot be relied on or made part of the case in appeal.

Llonais t. Molson's Bank.—x, 527.

12. Per saltern, when allowed.

See PKACTICE.

13. In Criminal cases.

See CRIMINAL APPEAL.

14. In Uontroverled Elections.

See ELECTION.

15. From Maritime Court of Ontario.

See MARITIME COURT OF ONTARIO.

Appropriation—Of dividend.

See CONTRACT 5.

2. By debtor.

See PAYMENT 5.

Arbitration and Award—Award, remitting back-The land Pur-
cliase Act of 1875 F. K. I. sec. 45.

Held, that by the statute passed by the island legislature, which they

had a right to pass, the award of the commissioners could not be quashed

and set aside, or declared invalid and void, on an application made
to the Supreme Court ; but it could have been remitted back to the commis-

sioners in the manner prescribed by the 45th section of the Act. The

application for the rule in the court below not having been made within

the proper time, nor according to the provisions of that section, the decision

of that court is against the express words of the statute, and cannot be

allowed to stand.

Kelly T. Sulivan.—1, 1.

2. Award—Finality of—Finding specifically on eacb of tbe matters in differ-
euce.

Plaintiffs brought ejectment to recover possession of certain lands in

the parish of P. After cause was at issue, under a rule of reference, all

matters in difference were referred to arbitration, arid the arbitrators were

to have power to make an award concerning the glebe and church lands

at P., and to make a separate, award concerning the school lands at P. The

powers of the arbitrators were, to extend to all accounts and differences

between the said parish and the late Rector, and the defendant as executrix

of said Rector, as also between the said defendant individually and the

parish. The arbitrators made two awards. First, as to the school lands,

they awarded that the defendant was indebted to the plaintiffs, as such
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executrix, on the school moneys in the sum of $1,400 ; that the defendant

should pay that sum to the plaintiffs ; and that judgment should be entered

for the plaintiffs for that amount. Secondly, as to the glebe and church

lands, they awarded that the plaintiflFs were entitled to recover the lands

claimed on the writ of ejectment, and ordered judgment in ejectment to be

entered for the plaintiff's with costs of suit ; and, after reciting that all the

accounts respecting the receipt and disbursements of all moneys received

from the interest, rent and sale of these lands by the late Rector, or his

agents, or by the defendant as his executrix, were also referred to them, as

well as all accounts and differences between the said parish and the defen-

dant individually, they further awarded that the defendant should "pay to

the plaintiff's the sum of $1 in full of the same," saving and excepting the

matters in controversy respecting the school lands, on which they had made

a separate award ; and that judgment should be entered for the plaintiffs

for the said sum of $1. They also awarded that the defendant should pay

all costs of the reference and award.

Held , that the awards sufficiently specified the claims submitted, and

the various capacities in which such claims arose. That the first award,

being against the defendant in her representative capacity,^ could not be

considered against her personally, and negatived any claim of that kind, and

also was an adjudication against the defendant that she had assets ; and that

the finding in the second awardj that the defendant should pay $1, could be

considered a finding as against her in her individual capacity for that sum,

and, as to the claims of the plaintiff's against her for moneys received by her

husband, or by her as his executrix, as a finding against the plaintiffs on
then- claim. That the part of the second award, directing payment of the

costs of the reference and award was bad, but might be abandoned.

St. deopge's Parish v. King.-li.—143.
3. Award—Power ol attorneys to enlarge time for making-Appeal, addi-

tional ground on.

In an action on contract, the matters in difference were, by rule of court

by and with the consent of the parties, submitted to arbitration. By the

rule of reference the award was directed to be made on or before the 1st

'May, 1877, or such further or ulterior day as the arbitrators might endorse
from time to time on the order. The time for making the award was extended
by the arbitrators till .the 1st of September, 1877. On the 31st August, 1877,

the attorneys for plaintiff and defendants, by consent in writing, endorsed
on the rule of reference, extended the time for making the award till the 8th
September. On the 7th September the arbitrators made their award in favor
of the plaintiff for the sum of $5,001.42, in full settlement of all matters in
"difference in the cause.
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Held, reversing the judgment of the Supreme Court of Nova Scotia, that

where the parties, through their respective attorneys in the action, consent

to extend the time for making an award under a rule of reference, such con-

sent does not operate as a new submission, but is an enlargement of the time

under the rule and a continuation to the extended period of the authority of

the arbitrators, and therefore an award madewithin the extended period is

an award made under the rule of reference, and is vaUd and binding on the

parties. 2. That the fact of one of the parties being a municipal corporation

makes no difference. 3. That in Nova Scotia, where the rule nisi to set aside

an award specifies certain grounds of objecton, and no new .grounds are added

by way of amendment in the court below, no other ground of objection to the

award can be raised on appeal.

Oakes y. The City of Halifax—ir. 640.

4. Award—Effect of on Insurance claim.

See INSURANCE, MAEINE 3.

O. Award, dealing only wltb eqnity of redemption — ?ro notice to tbird

arbitrator—I.lberty to amend answer setting tbis np—ITo costs of appeal
wben objections taken for first time In Appellate Conrt.

Bills filed to enforce awards and to recover moneys to be paid there-

- under for lands taken by the Canada Southern Ey Co. The facts connected

with the making of the awards and the subsequent litigation will be found in

41 U.C. Q.B, 195, 28 U.C. C.P. 309, 5 Ont. App. R. 13, and 9 Ont. App. R. 310.

The Canada Southern Ry. Co. appealed to the Supreme Court of Canada

from the judgments of the courts below maintaining the awards. Before

the Supreme Court, counsel for the appellants for the first time contended

that, in the Norvell case the award was bad because the arbitrators had

dealt only with the equity of redemption of the land owner, and that in the

other cases the awards were bad on their face as being signed by only two of

the three arbitrators without showing a notice to the third arbitrator.

Held, in the Norvell case, that the Canada Southern Ry. Oo. should be

allowed to amend their answer in the cause in the Court of Chancery as they .

might be advised, in order to show that the award was in respect only of the

equity of redemption and not the fee simple, and upon such amendment

being made the award should be declared null and void.

Held, in the other cases, that the Canada Southern Ey. Co. should be at

liberty to amend their answer in order to show that the awards were made

by two of the arbitrators in the absence of, and without notice of the meeting

of the said two arbitrators to, the third arbitrator, with liberty to the plain-

tiffs to file with the Registrar of the Supreme Court their signification of their

desire for new trials, when such new trials should be granted without costs

;

in default ofsuch signification in any casethe award was declared null and void.
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Appeals allowed, but without costs, tHe objections having been taken

for the first time on appeal.

Canada Sonthern By. Co. t. Iforvell.-Slst Jane, 1880.

" "
V. Cnnnln^taam.

T. Duff,

v. Gatfleld.

6. Award—Motion to set asiae, too Iate-9 & 10 Wm. 3 cb. 15.

An appeal from the judgment of the Court of Appeal for Ontario, by

the appellant Bickford, who became plaintiflf by order of revivor in a suit

originally brought in the Court of Chancery for Ontario by one Ario Pardee

against one Henry Crompton Uoyd, for dissolution of partnership and an

account and winding up of the partnership dealings. A decree was made at

the hearing of the cause, ordering, by consent of the parties, a reference to

three arbitrators of the matters in difference in the cause. There was also

a deed of submission, in the same terms as the decree, subsequently exe-

cuted by the parties. An award was made and published by the arbitrators

on the 13th August, 1878. The respondent Lloyd's solicitor served, on the

second day of September, 1878, a notice of appeal from the said award. The

appellant's solicitor, on the eighth day of October, 1878, served a notice on

the respondent's solicitor, consenting to an order being made setting aside

the award. No action being taken thereon by the respondent, the appellant,

on the 2nd day of December, 1 878, served a notice of motion for an order

to set aside the award for the reasons therein set forth. That motion was

enlarged from time to time by and at the request of the respondent ; and

after argument, an order was made by Vice-Chancellor Proudfoot, on the

26th March, 1879, setting aside the award with costs. (See 26 Grant 375).

The respondent appealed from that order to the Court of Appeal for Ontario,

which court reversed the order of the Court ot Chancery, and dismissed with

costs the motion to set aside the award, on the ground that it was made
too late. (See 5 Ont. App.R. 1).

On appeal to the Supreme Court of Canada, Hclll,- that the motion was

not made within the time allowed by the statute (9 & 10 Wm. 3 ch. 15), and
as no good reason was given for the delay the judgment of the Court of
Appeal should be affirmed. Appeal dismissed with costs.

Bickford T. Llojd—2l8t June, 1880.

7. Arbitration by order of Court at Nisi Prius-To be entered as a verdict-
Motion to set aside-Judge's order-Special paper Snp. Court, N. B.-
Affidavits in reply-New matter-ltiscretion of Court below-Con. Stats.
9i.B. cb. 3? sec. 173.

The cause was referred by the Supreme Court of New Brunswick at
Nisi Prius to arbitration, the award to be entered on the postea as a verdict
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of a jury. After the award the appellants obtained a judge's order for a stay

of proceedings, and for the cause to be entered on the motion paper of the

court below, to enable the appellants to move to set aside the award and

obtain a new trial, on the ground that the arbitrators had improperly taken

evidence after the case before them was closed. Before the term in which

the motion was to be heard, appellants abandoned that portion of the order

directing the cause to be placed on the motion paper, and gave the usual

notice of motion to set aside the award and postea, and for a new trial,

which motion, by the practice of the court, would be entered on the special

paper. Defendant, in opposing such motion, took the preliminary objection

that the judge's order should be rescinded before plaintiffs could proceed

on their notice, and presented affidavits on the merits, and plaintiffs

requested leave to read affidavits in reply, claiming that defendant's affi-

davits disclosed new matter. This the court refused, and dismissed the

motion, the majority of the judges holding that plaintiSs were bound by the

order of the judge, and could not proceed on the special paper until that

order was rescinded, the remainder of the court refusing the application on

the merits. (23 N. B. K. 447.)

On.appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the court below, that the cause was rightly on the special paper,

and should have been heard on the merits, and the court should have exer-

cised its discretion as to the reception or rejection of affidavits in reply

;

Strong J. dissenting, on the ground that such an appeal should not be heard.

Per Eitchie C J.—A Court of Appeal ought not to differ from a court

below on a matter of discretion, unless it is made absolutely clear that such

discretion has been wrongly exercised. Con. Stats. N.B. ch. 37, sec. 173,

applies as well to motions for new trials, where the grounds upon which the

motion is based are supported by affidavits, as in other cases. It makes no

distinction, but applies to all "motions founded on affidavits."

Appeal allowed with costs.

Jones T. Tuck.—23rd June, 1884.

8. Bailway Company -Arbitration under 44 Tl€. cb. 43 Q.—Notary Public
not disqualified as arbitrator.

This case arises from an award made by a majority of arbitrators on the

1st of September, 1883, establishing at the amount of $4,474 the indemnity

to be paid to the respondents for a piece of land belonging to them and of

which they were dispossessed by appellants in virtue of the statute of

Quebec, 45 Vic. ch. 23. Action was taken for the above sum and costs of

arbitration and law costs, amounting altogether to $4,658.20. Judgment

was rendered by the Superior Court against the appellants for said amount,

with interest and costs, which judgment was unanimously confirmed by the

2
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C 5urt of Queen's Bench. The prmcipal ground for defence was that Mr.

Charlebois, being the agentofthe respondents, was disqualified from acting as

their arbitrator.

On appeal to the Supreme Court of Canada, Held, that the evidence

showing that Mr. Charlebois was not in the continuous employ of respond-

ents, but acted for them from time to time only, in his professional capacity

as a notary public, and not in any other capacity, he was not disqualified

from acting as arbitrator. Appeal dismissed with costs.

Tbe ITorth Shore B . Co. t. IThe Rev. Ursnline ladies of Quebec—5th Mar. '85.

9. OfficialArbitrators—Appeal from—Intercolonial Ry. Extension—Damagres
—Submission—Petition of Bigbt—Demurrer—48 Tic. cb. 8.

The plaintiflfs proceeded against the Government by petition of right

for damages caused by the I. C. Ey. extension destroying their road and com-

pelling them to sell their plant, &o. at a loss. The Crown demurred to the

petition, and, the demurrer being argued before Sir W. B. Richards CJ.,

judgment was given allowing the demurrer on the ground that the only

remedy for the company was by reference to the official arbitrators.

It was then agreed that the reference to the official arbitrators should

be had, and the following special terms were agreed to :
" Whereas, The

Halifax Street Railway Company have made a claim upon the Government

of Canada for compensation for damages alleged to have been sustained by

that company by reason of the construction of the Intercolonial Railway, and

as the government and the company have failed to agree as to such compen-

sation, the company has requested that such claim should be referred to

the official arbitrators under the statutes, in that behalf; and whereas the

government is willing to refer the claim to such arbitrators on the following

conditions', to which the company has agreed, namely : 1. That the company

shall, before the matter is entered upon before the arbitrators furnish to the

government a statement of the various claims which they make in the pre-

mises, classifying separately each kind of claim. 2. That the government

admit their liability to make compensation to the extent only to which they

are by law bound tomake such compensation. 3. That the arbitrators shall

deal with each separate kind of claim separately, reporting their findings

with respect to the facts connected therewith, and as to the amount of com-

pensation (if any) which should be made therefor to the company. 4 That

either party shall be at liberty to make this submission a rule of the

Exchequer Court pursuant to chapter 8 of the Act 42nd Victoria (1879),

Canada, and to proceed imder the provision of the said Act before that

court with respect to the award, or any part thereof, as may be thought best.

5. That any judgment, order, rule or decision of the Exchequer Court in the

premises may be appealed from to the Supreme Court pursuant to the 9th
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section of the Act last mentioned. Therefore the Government of Canada

and the said company hereby refer the said claims to the full board of arbi-

trators upon the terms and conditions above mentioned. And whereas,

The Halifax City BaUroad Company, in pursuance of the terms of the above-

cited order in council, has lodged with the Government of Canada a claim,

of which the following is a copy, viz. : In compliance with section 1 of the

reference in this matter the Halifax City Railroad Company hereby furnish

the following statement of their respective claims for compensation :— 1. The

total loss of the railroad as a chartered property possessing exclusive privi-

leges within the city, with all its plant and real and personal properties, the

estimated value of which was at the date of the government taking posses-

sion of the track the sum of $260,000. 2. The company claims aJso damage

for the dividing of their road into two portions rendering each valueless, and

thus, in other words, destroying the whole value $260,000. 3. The company

claims also for damages actually done to the crossing for loss in having to

sacrifice horses, plant and properties which were sacrificed in consequence of

the act of the government, and for general depreciation in value of their

real property, and for loss of their charter and the privileges and rights

guaranteed under it by the Provincial Legislature, $260,000. 4. The com-

pany claims interest at six per cent, per annum on the amount to be allowed

for damages from the time of breaking up the track, say 17th May, 1876, up

to the time of payment in full to the company. Therefore the Government

of Canada and the said company hereby refer the said claims to the full

board of arbitrators upon the terms and conditions above mentioned."

The matter was heard on the above submission before the official arbi-

trators, and on the 27th August, 1880, the following award was made. After

reciting the submission and the facts: —1. We find, with regard to the first

item of the claim, that the company are not entitled to recover for the loss

of their railroad and its plant and real and personal properties, because that

railroad was neither totally nor partially lost by any actual interference of

the government with the company's property, 2. We find, with regard to

the second item of the claim, that the company are not entitled to be paid

any compensation, because the government have not " divided their (the

company's) railroad into two portions, rendering each valueless," or destroyed

the value of the railroad. 3. We find, with regard to the third item of the

claim, that the company is not entitled to any compensation, because the

government did no actual damage to the crossing, and because the company

were not obliged to sacrifice horses, plant, or properties,' in consequence of

any act of the government, and did not suffer any depreciation in the value

of their real estate within the meaning of the Public Works Act, 31 Vic.

ch. 12, and did not lose their charter and the privileges and rights guaran-

2i
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teed iinder it by any act of the government. 4. We find, with regard to

the fourth item of the claim, that nothing is due to the company for interest.

The plaintifis appealed from this award, and Mr. Justice Henry, in the

Exchequer Court, gave judgment in their favor for $8,000. From this judg-

ment both parties appealed.

Held, Henry J. dissenting, that the appeal of the Halifax Street Bailway

Company should be dismissed with costs, and the appeal of the Crown

allowed with costs.

Halifax Street Bailway Company r. The Qneen.—12th May, 1885.

J-U. Hlscondact of Arbitrators—Bill to rectify award—Prayer for geaeral

relief—Jurisdiction of Court—Practice—Factum.

The bill in this case was filed to rectify an award made under a sub-

mission to arbitration between the parties, because the arbitrators had con-

sidered matters not included in the submission, and had divided the sums

received by the defendant from the plaintiffs, on the ground that defendant's

brother and partner was a party to such receipt, although the partnership

affairs of the defendant and his brother were excluded from the submission.

The bill prayed that the award might be amended, and the defendant

decreed to pay the amount due the plaintiffs on the award being rectified,

and that, in other respects, the award should stand and be binding on the

parties. There was also a prayer for general relief.

Held, aflBrming the judgment of the Supreme CoUrt of New Bruns-

wick, that to grant the decree prayed for would be to make a new award,

which the court had no jurisdiction to do but. Held, also, reversing the

decision of the court below, that under the prayer for general reUef the

plaintiff was entitled to have the award set aside. (23 N. B. E. 392.) The

plaintiff's factum containing reflections on the conduct of the judges of the

Court below, was ordered to be taken off the files as scandalous and imper-

tinent. Appeal allowed with costs.

Yernon t. Olirer-lStli May, 1885.

Arrest, False—Notice of action against Magistrate.

See NOTICE 8.

2. Wrongful—Action for—Justification—Canada Temperance Act, 1878.

See CANADA TEMPERANCE ACT 1878, 6.

3. Of commercial traveller for selling without license—By-law of city

of Quebec—29 & 30 Vic. oh. 57, sees. 20, 21 Q.

See LICENSE 7.

Assessment and Taxes—Assessment-N^otlce of-A iteration witliont
notice by Conrt of Kevlew—Liability.

The plaintiffs, being persons liable to assessment, were served by the

assessors of a municipality with a notice in the form prescribed by 32 Vic.
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ch. 36, sec. 48, O., and on that notice the amount of their personal property,

other than income, was put down at $2,500, but on the column of the assess-

ment roll, as finally revised by the Court of Revision, the amount was put

down at $25,000, thereby changing, without giving any further notice to

plaintiffs, the total value of real and personal property and taxable income

from $20,900 to $43,400.

Held, that the plaintiffs were not liable for the rate calculated on this

last named axon, and that a notice, to be given by the assessor in accor-

dance with the Act, is essential to the validity of the tax. [Since this

decision the statute has been altered,]

MchoUs V. Cnmmliig.—i. 395.

2. Assessment roll—Amendment of—Triennial assessment roll—Arts.

116 and 746 (a) M. 0. P.Q.

See PROHIBITION.

o. Assesnneut—Improper—False Imprisonnient—Arrest—41 Vic. ch. 9 N.B.—
Execution Issued by Receiver ot taxes for City of St Jobn—"Respondeat
superior."

The 41 Vic. ch. 9, intituled " An Act to widen and extend certain public

streets in the City of St. John," authorized commissioners appointed by the

Governor in Council to assess the owners of the land who would be bene-

fited by the widening of the streets, and in their report on the extension of

Canterbury street, the commissioners so appointed assessed the benefit to

a certain lot at $419.46, and put in their report the name of the appellant

(McS.) as the owner. The amount so assessed was to be paid to the

corporation of the city, and, if not, it was the duty of the receiver of taxes,

appointed by the city corporation, to issue execution and levy the same.

McS., although assessed, was not the owner of the lot. S., the receiver of

taxes, in default, issued an execution, and for want of goods McS. was

arrested and imprisoned until he paid the amount at the chamberlain's

office in the City of St. John. The action was for arrest and false imprison-

ment, and for money had and received. The jury found a verdict for MoS.

on the first count against both defendants.

Held, reversing the judgment of the Supreme Court of Nefy Bruns-

wick, that S., who issued the warrant founded upon a void assessment and

caused the arrest to be made, was guilty of a trespass, and being at the time

a servant of the corporation, under their control and specially appointed by

them to collect and levy the amount so assessed, the maxim of respondeat

superior applied, and therefore the verdict in favor of McS. for $635.39

against both respondents on the first count should stand. (Ritchie C.J.

and Taschereau J. dissenting.)
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Per Gwynne J ^That the corporation had adopted the act of their

officer as their own by receiving and retaining the money paid and authoriz-

ing McS.'s discharge -from custody only after such payment.

McSorley t. The Mayor, <£;c., of the City of St. John.—tI. 531.

4. 35 Tic; P.Q. cb. 51, sec. 198—Assessment for footpatbs—Talldlty of—
Vroof of error—Onus proband!-Volnntary^ payment—Notice, want of.

On the 31st May, 1875, under the authority of 37 Vic. ch. 51 sec. 192

(P.Q.), the City Council of the city of Montreal by a resolution adopted a

report from their road committee prepared on the 30th April previous, as

amended by a report of their finance committee of May 27, 1875, recom-

mending the construction of permanent sidewalks in the following streets

iinter alia), Dorchester and St. Catherine. On the adoption of these

reports, with which an estimate indicating the quantity of flag stone required

for each street, and the approximate cost of the work to be made in each

street, had been submitted, the city surveyor caused the sidewalks in said

streets to be made, .and assessed the cost of the sidewalks according

to the front of the real estate owned by the proprietors on each side of the

same, and prepared a statement of the same, which he deposited with

the treasurer for collection. D. A. B. possessed real estate on Dorchester

and St. Catharine streets, and did not object to the construction of the new

sidewalk. On the 3rd December, 1877, a few days after receiving a notice

from the city treasurer to pay within fifteen days certain sums, in default

whereof execution would issue, D. A. B. paid, without protest, $946.25 ; and

on the 29th October, 1878, paid a further sum of 1438.90, and on the 14th

November, 1878, 'without having received any notice, paid $700 on account

of 1877 assessment.

In an action instituted by D. A. B. against the city of Montreal, to

recover the said sums of money which she alleged to have paid in error,

believing the assessment valid, Held, affirming the judgment of the court

below, Henry and Gwynne JJ. dissenting, that D. A. B. had failed, both

in allegation and proof, to make out a case for the recovery of the assess-

ment paid by her, either as a voluntary payment made in ignorance of its

illegality, or as a constrained payment of an illegal tax, and that mere irregu-

larities in the mode of proceeding to the assessment, although they might,

in a proper proceeding, have entitled the ratepayers to have had the assess-

ment quashed, did not now entitle her to recover the amount back as a pay
ment of avoid assessment illegally extorted. 2. That the City Council, in

laying pavements in parts of the city only, the cost of which was to be paid
by assessment according to the frontage of the respective properties, and
not in proportion to the cost of the part laid opposite each property, were
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acting within the scope of the power conferred upon them by 37 Vic. ch. 5J

sec. 192. 3. That the objection founded on the invalidity of the assessment

for want of notice, not having been alleged nor relied on at the trial of the

case, was irrelevant on this appeal.

Bain T. (Jity of Montreal.—viil. 252.

5. Assessment of ebip—Owned by resident of Halifax, but not regi-

tered there—^Not liable to city assessment.

See SHIPS AITO SHIPPING 3.

O. Foreign corporation—Branclk Bank—''Income," as distinguisbed front
" Net ProBtH "-31 Vic. ch. 3 sec. 4, N.B.

L:, manager of the bank of B. N. A., a foreign banking corporation,

having a branch in the city of St. John, derived from such business during the

fiscal year of 1875 an income of $46,000, but, during the same period,

sustained losses in its business beyond that amount. The bank, having

made no gain from said business, disputed the corporation's authority to

assess them under 22 Vio. c. 37, 31 Vic. c. 36, and 34 Vic. c. 18, on an

mcome of $46,000.

Held, that under the Acts of Assembly relating to the assessing of rates

and taxes in the city of St. John, foreign banking corporations doing business

in St. John are liable to be taxed on the gross income received by them

during the fiscal year ; and that L. had been properly assessed. (Henry J.

dissenting), [On appeal to the Privy Council the judgment of the Supreme

Court of Canada was reversed. See 6 App. cases 373,]

Lawless v. SnlliraB.—iii, 117.

7. Taxes—Sale of land for—33 Vic. ch. 76 sec. 155, O.—Proof of taxes in

arrear.

In a suit commenced by a bill in the Court of Chancery asking for an

account of damages sustained by certain trespasses alleged to have been

committed by the appellant (defendant), for an injunction and for posses-

sion, the prmcipal question raised was whether a sale of the land for taxes,

which took place on the 1st March, 1856, through and under which the

respondent (plaintiff) claimed title was valid.

Held, that there was no evidence to show the land sold had been prop-

erly assessed, and therefore the sale of the land in question was invalid.

(Strong and Gwynne JJ. dissenting).

• PerFoumier, Henry andGwynne JJ.—Where it appears that no portion

of the taxes have been overdue for the period prescribed by the statute

under which the sale takes place, the sale is invalid, and the defect is not

cured by section 155 of 32 Vic. ch. 36 0. (Strong J. dissenting, holding that

sec. 155 applied to a case where any taxes were in arrear at the date of the

sale.)

McKay T. Cryslep.—ill, 436.
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8. Taxes—Sale of lands for-Indlam Lands—I.labUlty to taxation-lists of

lands attached to warrant-SS Vic. cb. 36, sec. 128, O., and sec. 156, cli.

180, B. S. O.

In September, 1857, a lot in the township of Keppel, in the county of

Grey, forming part of a tract of land surrendered to the Crown by thelndians,

was sold, and in 1869, the Dominion G-overnment, who retained the man-

agement of the Indian lands, issued a patent therefor to the plaintiff. In

1870, the lot in question, less two acres, was sold for taxes assessed and

accrued due for the years 1864 to 1869, to one D. K., who sold to defen-

dant ; and as to the said two acres, the defendant became purchaser thereof

at a sale for taxes in 1873. The warrants for the sale of the lands were

signed by the warden, had the seal of the coimty, and authorized the trea-

surer "to levy upon the various parcels of land hereinafter mentioned for

the arrears of taxes due thereOn and set opposite to each parcel of land,"

* and attached to these warrants were the lists of lands to be sold, including

the lands claimed by plaintiff. The lists and the warrant were attached

together by being pasted the whole length of the top, but the lists were not

authenticated by the signature of the warden and the seal of the county.

By sec. 128 of the Assessment Act, 32 Vic. oh. 36 O., the warden is required

to return one of the lists of the lands to be sold for taxes, transmitted to

him, &c., to the treasurer, with a warrant thereto annexed under the hand

of the warden and seal of the county, &c.

Held, affirming the judgment of the court below, that upon the lands

in question being surrendered to the Crown, they became ordinary unpat-

ented lands, and upon being granted became liable to assessment. 2. That

the list and warrant may be regarded as one entire instrument, and as the

substantial requirements of the statute had been complied with, any irregu-

larities had been cured by the 156th section, c. 180 E. S. 0. (Fournier and

Henry JJ. dissenting.)

Church V. Fenton.—t, 239.

9. Inbabitant of the city of St. Jolin-Taxatlon—Wife's separate property.

Plaintiff was a resident of the city of St. John up to June, 1877, when he

went with his family to Nova Scotia. In 1878, he returned to the Province of

New Brunswick with his wife and family, and after leaving them in the town

of Portland, went to Boston in search of employment. He remained in Boston

until the spring of 1880, having been employed in business, and paid taxes

there. Whilst plaintiff was absent, his wife's father assigned to her a lot of

leasehold property in the city of St. John. In the fall of 1878 she and family

moved into the city and resided on her property until the spring of 1880,

when the plaintiff returned from Boston and lived with his wife. ,For the

taxes for 1879, assessed against him in respect of his wife's property, and
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for an income tax against himself, both being included in one assess-

ment, he was afterwards arrested and taken to jail, where he remained two

days, when he paid the amount under protest, and was released. He

brought an action for false imprisonment, and obtained a verdict for $150.

The full court of N. B. set aside the verdict, and granted a new trial,

a majority being of the opinion that the plaintiff was constructively an

inhabitant of the city of St. John, and as such was liable to be assessed, and

that there ought to be a new trial, as it did not very distinctly appear that

objections were taken at the trial, or upon what the motion for a nonsuit

was to depend.

On appeal, the Supreme Court of Canada Held, that the plaintiffwas

not liable to assessment, and that the verdict should stand. Appeal allowed

with costs.

Edwards t. The Mayor Ac. of St. John-lst May, 1883.

10. Sale of taxes—33 Vic, oh. 23 (O.)

See POSSESSION 5.

11> St. jrolm City Assessment Act 1S83, 45 Vic. cb 59 ST. B.—Cbartered Bank-
Assessment an capital stock of—Far value—Beal and personal property

of bank—Payment of taxes under protest.

By section 25 of the St. John City Assessment Act of 1882, it is provided

that all rates and taxes levied and imposed upon the city of St. John shall

be raised by an equal rate upon the value of the real estate situate in the

city, and part of the city to be taxed, and upon the personal estate of the

inhabitants, and of persons deemed and declared to be inhabitants and

residents of the said city, and upon the capital stock, income, or other thing,

ofjoint stock companies, corporations, or persons associated in business, and

after providing for the levying of a poll tax such section goes on to say, ," that

the whole residue to be raised shall be'levied upon the whole ratable pro-

perty, real and personal; and ratable income, and joint stock, according to

the true and real value and amount of the same as nearly as can be ascer-

tained, provided that joint stock shall not be rated above the par value

thereof." See 28 of the same act piovides that, " all joint stock companies

and corporations shall be assessed, under this act, in like manner as

individuals 3 and for the purposes of such assessment, the president, or any

agent, or manager, of such joint stock companies shall be deemed and taken

to be the owner of the real and personal estate, capital stock and assets of

such company or corporation, and shall be dealt with, and may be proceeded

against accordingly. J. D. L., the president of the Bank of New Brunswick,

was assessed, under the provisions of the above act, on real and personal

property of the bank, valued in the aggregate at $1,100,000. The capital

stock of the bank at the time of such assessment was only $1,000,000, and be
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offered to pay the taxes on that amount, which was refused. It was not

disputed that the bank was possessed of real and personal property of the

value assessed.

On appeal from the Supreme Court of New Brunswick, refusing a

certiorari to quash the said assessment, (23 N. B. E. 591,) Held, Foumier

J. dissenting, that the real and personal property of the bank are part of its

capital stock, and that the assessment could not exceed the par value ofsuch

stock, namely, $1,000,000. Appeal allowed with costs.

Exparte J. D. lewin-22nd Jane, 1885.

12. Proper.ty occupied under lease by Militia Departinent-lTot liable to

JHnnlclpal taxation—Prerogative of tbe Crown—lo-ll Vic. eta. 17—33 Tic.
ch. «1 sec. 58—G. 8. I.. C. eta. 4 sec. 2—S7 Tic. cb. 51 sec. S37 ^.—SSnn.
Code I,. C. art. 713-36 Vic. eta. 31 sec. 18 Q.

In 1878 the City of Montreal brought an action against the reverend

ladies of the Montreal General Hospital for the recovery of $1,984.46, being

the amount of municipal taxes for the years 1874, 1875 and 1876, levied on

real estate belonging to them and situate in St. Ann's Ward. The Attorney

General, in the name of her Majesty the Queen, intervened by means of a

petition praying that be might be allowed to take up thefait et cause of the

defendants and to contest the plaintiff's demand. The intervenant alleged

that by lease, bearing date on the 7th of April, 1874, the reverend ladies had
leased the above-mentioned premises to her Majesty's government for one
year, to be computed from the 1st day of May then following, with the condi-

tion that said government should pay all taxes and assessments which
might be levied and become due on the said premises during Ihe term of the

said
,
lease ; that the said lease was continued from year to year, on the

same conditions, and during all that period the government was in possession

of said premises as tenant ; that, notwithstandmg the said condition. Her
Majesty was never bound to pay the taxes and assessment, one of the

privileges inherent to the Crown being an immunity from, all imposts, taxes,

assessments and other charges generally; that such privilege attaches

equally to every property, personal or real, possessed or occupied by the

Crown
;
that the city was aware that during the whole of the period for

which taxes were claimed the Crown was in the sole and exclusive possession
of the premises, and that therefore the action ought to be dismissed. It

was admitted that Her Majesty, by the government of the Dominion of

Canada, occupied the property in virtue of the lease for the use of the Militia
Department, and that the taxes claimed were in accordance with the assess-

ment roll.

The Superior Court for Lower Canada (Chagnon J.) rendered judgment
on the 8th of November, 1880, dismissing the mtervention of the Crown,
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and condemned the defendants, and condemned the Crown to pay the

defendants.

The appellant sought in the Court of Queen's Sench (appeal side) the

revision of the judgment pronounced against him, for two reasons:—1.

Because the judgment, in so far as it condemned him to pay the defendants,

was ultra petita; 2. Because it was contrary to law in not granting the

exemption from taxation.

The Court of Queen's Bench for Lower Canada (appeal side) admitted

appellant's first ground, and reformed the judgment to that extent ; but

nevertheless confirmed the judgment of the Superior Court in other respects.

(See 3 Dorion's Q. B. R. 341.)

On appeal to the Supreme Coxurt of Canada, Held, reversing the judg-

ment of the courts below, that the property in question was exempt from

taxation. (Strong J. dissenting.)

Per Ritchie C.J It cannot be disputed that the property of the Crown,

or property held by her Majesty, or her servants for her Majesty, is exempt

from taxation ; and this exemption can only be taken away by express

legislative enactment. The law on the subject is laid down in The Mersey

Docks V. Cameron, 11 il. L. 443, and in this case there are no statutes

depriving the Crown of this exemption, but statutes of the Province of

Quebec distinctly recognizing it and relieving the property of the Crown

and property occupied by officers of the Crown for the public service from

taxation, even if such statutes were, in view of the royal prerogative,

requisite or necessary (10, 11 Vic. ch. 17, 23 Vic. ch. 61 sec. 58, C.S.L.C.

ch. 4 sec. 2, 37 Vic. ch. 51 sec. 237). The case of The Corporation of Quebec

V. Leaycraft, 7 Q.L.R. 56, distinguished.

Per Strong, J. (dissenting)—The taxes were not imposed upon property

" belonging to or held in trust " for the Crown so as to bring it within the

terms of C.S.L.C. ch. 4 sec. 2. The Crown cannot be affected by a statute

giving powers of local taxation to a municipal body, unless it is expressly

named and express powers to tax its property are conferred, which is not

the case in the Montreal Act of Incorporation ; but there has been no attempt

to impose a tax upon the Crown. The Montreal Incorporation Act authorizes

the city to tax proprietors in respect of their immoveable property, and the

powers conferred by it have been followed by the city, for the Grey Nuns,

the principal defendants, are the owners of the full property in the lands

upon which the taxes were imposed.

Per Tasohereau J.—The property was held in trust by theMinister of

Militia for the use of Her Majesty under the very terms of ch. 4 sec. 2 C.S.L.C.

A tax upon a property held and occupied as this must fall upon the Crown
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and be paid out of the revenues of the Dominion. In the very terms of the

B.N.A. Act the city of Montreal is not authorized to levy the funds necessary

for the administration of its municipal government upon the inhabitants of

the rest of the Dominion. It would have been granting powers refused to

other municipalities of the Province, for under Art. 712 of the M.C., as

amended by 36 Vic. cb. 21 sec. 18, properties occupied as this one are

specially exempted from taxation.

Appeal allowed with costs.

Attorney General of Canada v. Tlie City of Montreal.-22nd June, 18S5.

13. Educational institullon—Cons. Stats. I..C. eta. 15, and 41 Tic. eta. 6 sec. 2f>

F.Q.—Art. 7IS ainn. Code, P.a-—Constraction of.

Action by the city of Montreal to recover the sum of $408, for assessment

or taxes for the years 1878, 1879 and 1880 on property in said city occupied

by the defendant. The property set out in the plaiatifi's declaration was

during the time mentioned therein occupied and used as a private boarding

and day school for girls, kept and maintained by the defendant, who

employed divers teachers, and during that time had therein, on an average,

for their education, as pupils, eighty-five girls per annum. The said

institution never received any grant from the plaintiff.

Held, Crwynne J. dissenting, that the said institution is an educational

establishment within the meaning of 41 Vic. oh. 6 sec. 26 (P.Q.),and exempt

from municipal taxation. Appeal allowed with costs.

Wylie V. The Corporation of the City of Montreal.- 8th March, 1886.

14. isducational Institution—Farm owned toy—Kevenue from—Not Property
held for ttae purposes for wblch institution establlstaed—Not exempt
from sctaool taxes—33 Tic. eta. 16 sec. 13 Q.—C. S. I..C eta. 13 sec. 77.

The action was brought to recover the sum of $808.50 for three years

school taxes, (1878, 1879, 1880,) imposed by the Appellants upon certain

immoveable property owned by the respondents within the limits of the

village of St. Gabriel. The respondents alleged by their defence, that they

are an educational institution and that the lands mentioned in the appellants'

declaration as being their property are exempt froaa the payment of muni-

cipal and school taxes, inasmuch as the said parcels of land aie held by the

respondents for the objects for which they were established. By their

answer the appeUants denied that the property taxed was held by the

respondents for educational objects, but contended that the latter work the

same for the purposes of deriving income therefrom. The facts of the case

are few. The respondents admitted the truth of the declaration, and relied

solely upon the exemption pleaded by them. Onlyone witness was examined
on behalf of the respondents, sister Ste. Justine. She explained the nature of

the respondent's occupation and the use to which the immoveables in question
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were put. They consist of a farm managed by two or three of the ladiea of

the congregation. She stated that all the products of this farm are consumed

at the mother house, Villa Maria, situated in another municipality, with the

exception of a portion sold to cover the expenses of working and cultivating

the farm. Occasionally some of the nuns who were ill or indisposed, would

pass a few days there, but the establishment was not kept as a sanitarium

or place of repose for the respondents. The respondents have no school or

house of education at the establishment in question, nor even within the

municipality of St. Gabriel. Under such circimistances the question to be

decided was whether or not the respondents could invoke in their favor the

exemption established by section 13 of chapter 16 of 32 Victoria, (Que.) The

portion of the above mentioned section bearing upon this question reads as

follows: Section 13—"No religious, charitable, or educational institutions,

or corporations, shall be taxed for school purposes on the property occupied

by them for the objects for which they were instituted, but on all property

held by them or any of them, for the purposes of deriving any income there-

from, they shall be taxed by the school commissioners."

The Superior Court for Lower Canada (Papineau J.) held that the pro-

perty in question was occupied for the objects for which, the defendants'

institution was established and was therefore exempt.

The Court of Queen's Bench for Lower Canada (appeal side) composed of

Monk, Ramsay, Tessier, Cross and Baby JJ., afHrmed this judgment, Tessier J.

dissenting.

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ments of the courts below, that the property in question, was not property

occupied by the defendants for the purposes for which they were instituted,

but was held for the purpose of deriving a revenue therefrom, and was there-

fore liable to taxation for school purposes.

Per Ritchie C.J.—The property assessed was held solely to make a

profit for the funds of the institution, and for the purpose of a revenue,

whether received in produce, or the produce sold and received in money.

He entirely agreed with the judgment delivered by Chief Justice Dorion, in

the case of La Corporation du Village de Yerdian v. lies Sceurs de la Con-

gregation de Notre-Dame, as reported in 1 Q. B. R. L. C. 164, and had nothing

to add to what was there said.

Per Fournier and Taschereau JJ Sec. 13 of 32 Vic. ch. 16, is not an

amendment of sec. 77 of ch. 15 of the C.S.L.C. On comparison of the two

sections, it is diflScult to find such difference as to lead to the conclusion,

that it was the intention to amend the latter section. According to both

acts, the exemption is of property held for the purposes of education, and is
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not wider in the one case than in the other. The judgment of C. J. Dorion

and of Cross J. in La Corporation, &e., de.Verdun v. Les Sceurs, &c—approved.

There is no doubt the products of the farm constitute a revenue.

Appeal allowed with costs.

La Corporation Sx,„ dn Tillage de St. Gabriel v. Les Scears de la Congregation

deNotre-Dame de Montreal—March Sth, 1886.

Assignment—Under foreign bankruptcy.

See INSOLVENCY 2.

2. In Trust.

See INSURANCE 4.

3. For beneOt of creditors—Power to sell on credit—Frandnlent preference

—B. S. cb. 118 sec. 3.

In a deed of assignment for the benefit of creditors, the following clause

was inserted: "And it is hereby declared and agreed that the party of the

third part, the 'assignee, shall, as soon as conveniently may be, collect and

get in all outstanding credits, &c., and sell the said real and personal pro-

perty hereby assigned, by auction or private contract,'as a whole or in por-

tions, for cash or on credit, and generally on such terms and in such man-

ner as he shall deem best or suitable, having regard to the object of

these presents." No fraudulent intention of defeating or delaying creditors

was shown.

Held, aflSrming the judgment of the court below, that the fact of the

deed authorizing a sale upon credit did not, per se, invalidate it, and the

deed could not on that account be impeached as a fraudulent preference of

creditors within the Act R. S. O. ch. 1 18 sec. 2.

Slater t. Badcnacli.-;:^, 296.

4. Of a Government Contract without prior cotreent of Government

—

Effect of.-

See PETITION OF RIGHT 14.

5. Order \ot delivery of Bonds of Eailway Company.
See RAILWAYS AND RAILWAY COMPANIES 19.

6. Blirlit of Assignee to sue under voluntary asslgrnment—Arts. 13 and 1»
C. C. P. (Ji. O—Assig^nee represents only Assignor.

Held, in the absence of a statutory title to sue as representing credit-

ors, such as is conferred by bankruptcy and msolvency statutes, an assignee

in trust for creditors can only enforce the same rights as the person
making the assignment to him could have enforced ; therefore the defend-
ant could not by a plea in his own name ask to have a conveyance, made
by the debtor to the plaintiflf, prior to the assignment under which defend-
ant claimed, rescinded or set aside as fraudulent against creditors.
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The nullity of a deed should not be pronounced without putting all the

parties to it en cause en declaration dejugement commun.

Senible—The plaintiff, being a second purchaser in good faith and for

value, acquired a valid title to the property in question, which he could,

set up even against an action brought directly by the creditors.

Borland v. Moffatt.—xi, 76.

7. Of interest in Tender for Contract—Provision against Assignment of

interest in Contract.

See CONTRACT 24.

8. For benefit of creditors—Accidental omission ot claim from sched-

ule of debts—E. S. Ont. ch. 118 sec. 2.

See FRAUDULENT ^REFERENCE 3.

9. Condition not to assign in Policy of insurance—Chattel Mortgage

not breach of.

See INSURANCE, FIRE 16.

Attachment— Under absent and absconding debtors Act of Nova

Scotia, ch. 97 E.S. N.S.

See CORPORATIONS 5.

Attorney—Appearance by without authority.

.'^ee OPPOSITION 2.

Attorney Greneral—Delegation of Authority by.

See CRIMINAL APPEAL 1,

2. Of Province—Proper person to bring a suit for administration of

charitable trust.

See CHARITABLE TRUST.

Auctioneer—Liability of, to assignees of Bill of Lading.

See BILL OF LADING.

Bailee—Right to hold goods for unpaid purchase money.

See SALE OP GOODS 5.

Ballots.
See ELECTION 12, 16.

Banks and Banking

—

Vbe Banking Act, 34 vie. ch. 5 sec. 40-Ad
vances on Real Estate.

B., on the 19th January, 1876, transferred to the Bank of T. (appel-

lants) by notarial deed an hypothec on certain real estate in Montreal, made

by one C. to him, as collateral security for a note which was discounted by

the appellants and the proceeds placed at B.'s credit on the same day on

which the transfer was made. The action was btought by the appellants

against the insolvent estate of C. to set aside a prior hypothec given by C.

and to establish their priority.
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Held, aiBrming the judgment of the Court of Queen's Bench, that the

transfer of B. to the Bank of T. was not given to secure a past debt, but to

cover a contemporaneous loan, and was therefore null and void, as being a

contravention of the Banking Act, 34 Vic. oh. 5 sec. 40.

Bank of Toronto v. Perkins.—vlii. 603.

2. Bight to transfer shares under Banking Act.

See COKPOEATIONS 10.

3. Liability for money deposited for benefit of creditors.

See AGREEMENT 7.

4. Creditor and Debtor—Relation of—Agency—Payment-C. C. art. 1143-

Partiea.

S. Gr. acquired during the life of his first wife, M. A. B., certain immove-

able property which formed part of the communaiiU de Mens existing

between them. At his death, after his marriage with H. S., his second wife,

he was greatly involved. His widow, H. S., having accepted sous benefice

d'inventaire the universal usufructuary legacy made in her favor by S. G-.,

continued in possession of her estate as well as that of M. A. B., the first

wife, and administered them both, employing one G. to collect, pay debts,

etc. Shortly afterwards, at a meeting of the creditors of S. G., ofwhom the

respondents were the chief, a resolution was adopted authorizing H. S. to

sell and licitate the properties belonging to the estate of S. G. with the

advice of an advocate and the cashier of the respondents, and promising to

ratify anything done on their advice, and the creditors resolved that the

money derived from the sale or Ucitation of the properties should be

deposited with the.respondents, to be apportioned among S. G.'s creditors

pro rata. G. continued to collect the fruits and revenues and rents, and

acted generally for H. S. and under the advice aforesaid, and deposited both

the moneys derived from the estate of S. G. and those derived from the

estate of M. A. B., the first wife, with the respondents, under an account

headed " Succession S. G." A balance remained after some cheques there-

upon had been paid, for which this action was now brought by the heirs and

representatives of dame M.A. B.

Held, per Strong, Taschereau and Gwynne JJ. (Eitchie C.J. and Four-

nier and Henry JJ. contra)—That, as between the heirs B. and the bank

there was no relation, of creditor and debtor, nor any fiduciary relation, nor

any privity whatever
|
and as the moneys collected by G. belonging to the

heirs of B. were so collected by him as the agent of H. S. and not as the

agent of the bank, and received by the bank in good faith, as applicable

to the debts of the estate of S. G,, and as the representatives of H. S. were

not parties to the action, the appellants could not recover the moneys sued for.

fllraldl T. La Banque Jacques Cartler.—ix, SOT.
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5. Deposit for special purpose.

See NEW TRIAL 4.

6. Winding up under the Imperial Companies Act, 1862—Calls upon

past member—Right of action.

See CORPORATIONS 15.

7. Bank, Insolvent—Winding np—Contribntorles—Sbareliolders—Donble lia-

Mllty—15 Vic. eta. S3 D.

In the year 1855, the bank of Prince Edward Island was incorpor-

ated by Provincial statute 18 Vic. ch. 10. Its capital stock was thereby

fixed at £30,000 P. E. I. Cy., or $97,333.33 Dominion Cy., divided into shares

of £10, or $32.44. Power to increase this capital by the issue of additional

shares, of same value, was given by sections 39, 40, 41 & 42 of the act, and

these sections prescribed the manner of effecting this increase, and the sale

of the new stock by auction, and it was provided by sec. 43 that " the said

additional shares should be subject to all the rules, regulations and provi-

sions to which the original stock is subject, or may hereafter be subject,

by any law of this Island." The 19 section of the act was repealed, and

re-enacted by the 3 section of 19 Vic. ch. 11., as follows :

—

" The holders of the stock of the said bank shall be chargeable in their

private and individual capacity, and shall be holden for the payment and

redemption of all biUs which may have been issued by the said corporation,

and also for the payment of all debts at any time due from the said corpora-

tion, in proportion to the stock they respectively hold, provided however,

that in no case shall any one stockholder be liable to pay a sum exceeding

tvnce the amount of stock actually then held by him, over and above, and

in addition to the amount of stock actually by him paid into the bank, pro-

vided nevertheless, that nothing is this act, or in the said hereinbefore

recited act cont^ained, shall be construed to. exempt the Joint Stock of

the said corporation from being also liable for, and chargeable with, the

debts and engagements of the same.

"

No increase to the capital stock was ever made under the provisions of

this act. In 1872, the bank having a balance of net profits on hand of

$27,286.41, pursuant to a resolution passed at the general annual meeting

of the shareholders, application was made to the legislature, and the statute

35 & 36 Vie. ch. 23 was passed, which enacted as follows

:

1. "^It shall and may be lawful for the board of directors of the Bank of

Prince Edward Island at any time, and from time to time, to enlarge the

capital stock of the said bank by applying to each individual share of the

capital a portion of the rest or surplus profits, lying at the time at the credit

of the said bank.'' 2. " Such mode of enlarging the capital stock of the said
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bank shall not prevent the enlargement of the same by the mode pointed

out in the 39th, 40th, 41st, 42nd and 43rd sections of the Act of Incorpor-

ation of the said bank."'

In 1872, the sum of $10,666.67 was taken out of the profits and added

to the capital stock, raising the value of each share by the sum of $3.55 and

a fraction, or to a total par value of $56.

In 1875, a further sum of $12,000 out of profits was carried to the credit

of capital stock. This addition made the capital $120,000, and the par value

of each share $40.

On the 19th day of June, 1882, an order was made by Mr. Justice Peters

for winding up the said bank, which had become insolvent within the mean-

ing of the Act 45 Vic. ch. 23, intituled "An Act respecting Insolvent

Banks, Insurance Companies, Loan Companies, Building Societies and

Trading Corporations," and the respondents were appointed liquidators of

the said bank. Subsequently an order nisi was granted by Mr. Justice

Peters calling upon all shareholders to show cause why they should not pay

calls upon their shares to the amount of $80 for each share, which order

he made absolute after having counsel for the appellants, contributories.

On appeal to the full Supreme Court of P.E.I, this order absolute was

formally confirmed, two of the Judges thinking themselves disqualified from

hearing the appeal in any other than a merely formal manner. v

On the 10th Feby., 1883, Henry J. of the Sup. Ct. of Canada made an

order under 45 Vic. oh. 23, granting leave to appeal to that court, which

Held, reversing the decision of Peters J., that the shareholders were not

liable to pay more than $64.89 per share, or twice the amount of their

original stock. .The Act of 1872, which authorized the alleged increase,

had no provision creating any double liability, as was imposed on the

original stock, and any new stock which might hav^ been created imder

18 Vic. ch. 10, and the fair inference from the omission of any express

enactment with reference to the increased stock was that the legislature

did not intend to clothe it with a double liability. Gwynne J. dissenting.

Appeal allowed with costs.

Morris v The Liquidators of the Bank of P.E. Island.—19tb Jane, 1883.

8. Staaretaolder or contributory of Bank—Action against-Bigbt of set off—

ncmurrer—45 Vic. cli. 8S sec. 76 (Winding up Act)—Construction of.

An action was brought by the bank of P. E. I. against tb(fe appellant

on a promissory note, to which he pleaded set oflf of a draft made by the

plaintifis and endorsed to him. To this there was a replication that the

defendant was a contributory on the stock book of the bank, and knew that

the bank was insolvent when the draft was purchased. The defendant
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demurred on the ground that the replication did not aver that the debt for

which the action was brought was due from the defendant in his capacity

as shareholder or contributory.

Beld, reversing the judgment of the Supreme Court of P. E. I., that

the replication was bad in law. 45 Vic; ch. 23 sec. 76.

J. 1., the appellant, gave to one 0. his note for 16,000, which was endors-

ed to th6 bank of P. B. I. The Union Bank of P. E. I. at the time held a

check or draft, made by the bank of P. E. I. for nearly the same amount,

and this draft the appellant purchased for something more than $200 less

than its face value. Being sued on the note he set off the amount of such

check or draft and paid the difference. On the trial he admitted he had

purchased it for the purpose of using it as an off set to the claim on his note,

which he had made non-negotiable and he also admitted that, if he could

succeed in his set off, and another party could succeed in a similar trans-

action, the Union Bank would get their claim against the bank of P. B. I.,

which had become insolvent, paid in full. The judge on the trial charged

that if the draft was endorsed to the defendant to enable him to use it as a

set off, he could not do so, because he was a contributory within the mean-

ing of the 76th section of the Winding Up Act, and that the Act which came

into force on the 12th May, 1882, was retrospective as regards the endorse-

ments before it was passed, but within thirty days before the commence-

ment of the proceedings to wind up the affairs of the bank. The jury

under the direction of the judge found a general verdict for the plaintiff for

the amount of the note and interest which the Supreme Court refused to

disturb.

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the court below, that the appellant having purchased the draft in

question for value_and in good faith prior to the 26th May, 1882, the Canada

Winding Up Act, 45 Vic. ch. 23, was not applicable, and therefore the appel-

lant was entitled to the benefit of his set off. That the Winding Up Act was

not retrospective as to tlus endorsement.

By sections 75 and 76 of 45 Vic. ch. 23 it is provided that if a debt due

or owing by the company has been transferred within thirty days next befoie

the commencement of the winding up under that Act, or at any time after-

wards to a contributory who knows., or has probable cause for believing, the

company to be unable to meet its engagements, or in contemplation of insol-

vency under the Act, for the purpose of enabling such contributory to set

up by way of compensation or set off the claim so transferred, such debt

cannot be set up by way of compensation or set off against the claim upon

such contributory.

3J
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Held, that the sections in question only apply to actions against a contri-

butory when the debt claimed is due from the person sued in his capacity as

contributory. Appeal allowed with costs.

Ings T. The Bank of F> £. Island.—22nd June, 1885.

9. Assessment of Bank under St. John City Assessment Act, 45 Vic. ch.

59 KB.
See ASSESSMENT AND TAXES 11.

10. Transfer to Bank of shares held in trust—Notice—Obligation to

account.
See TEUSTS AND TRUSTEES 9.

11. Insolvent Bank—Winding up—Priority of Crown over simple con-

tract creditors.

See CROWN 15.

12. Advances, security taken for In the name of a ttaird person—Blgbt of

bank to Uen on sbares—Claim tn insolvency—Iiiabllity for mal-admlnis-

tration—Interest—Commencement of proof in writing.

In 1875 the plaintiflF, Lamoureux, became insolvent and made an assign-

ment of his estate to one Auger, an o£5cial assignee. The claims filed

against his estate amounted in all to the sum of $93,105.78 of unprivileged

debts, and $895.92 of privileged debts. Among other claims was one by the

Bank of St. John, party defendant, sworn to by Mr. L'Ecuyer, their then

cashier, on the 5th of February, 1876. This claim was for $41,431.41, and it

was stated that the bank held no security except certain shares owned by

the plaintiff of the stock of said bank, valued at $18,000. It appears that

the claim was based entirely upon promissory notes, eighteen of which,

amounting to $11,788.71, had not then matured, the remainder being over-

due. A large number of these notes, amounting in all to $24,500, were

endorsed by the said cashier, who, it appears, held a hypothec on the pro-

perty of the plaintiff to the extent of $30,000 to secure him against his said

endorsements.

The plaintiff compounded with his creditors for the sum of twenty-five

cents in the dollar, and the defendants, the Bank of St. John, were placed

on his dividend sheet for the amount of their alleged unsecured debt, viz.,

$23,431, the composition on which would be $5,857.86. The plaintiff, not having

the amount required to pay the composition to his creditors, in all a sum of

$24,173.63, entered into negotiations with the defendant MoUeur for the pur-

pose of procuring it. The extent and nature of the negotiations form the

subject of the present contention. They resulted in the execution of a deed
dated the 16th May, 1876, made between the plaintiff, his assignee, and the

defendant MoUeur, whereby it was recited that the plaintiff had received
from the defendant MoUeur the sum of $25,251.55 for the purpose of paying



37

Banks and Banking—Continued.

the composition to Us creditors and for securing repayment of this sum,

together with a bonus of $4,000, as one of the considerations for said

advance. The plaintiff requested the assignee to, and the assignee thereby

did, assign and transfer to the defendant Molleur all the property belonging

to the plaintiff. The defendant Molleur was also to be paid the costs and

expenses connected with the administration of the property. Molleur con-

tinued to deal with the property of the plaintiff until 1879, when the

plaintiff brought this action, alleging the facts herein before set forth, and

alleging further that at the time of the execution of the deed of the 16th

May, 1876, Molleur was aotiiig as theprete nom or locum ienens of the other

defendants, the Bank of gt. John ; that the bank and not Molleur had

advanced the sum of $25,251.55 mentioned in the deed ; that although it had

been agreed between the plaintiff and the defendant Molleur that only the

said sum of $25,251.55, together with a bonus of $4,000, should be paid to the

bank, and upon such payment being made Molleur should re-transfer to the

plaintiff the property remaining in his possession, the defendant MoUeur had

wrongfully paid to the bank the claim against his estate in fuU, and had also

so improperly managed the estate as to cause the plaintiff considerable loss.

The plaintiff asked that the defendant Molleur should render an account of

his administration, that the bank might be declared to be equally responsi-

ble with the defendant Molleur, who should be held to be merely the locum

ienens of the bank, that the defendants jointly should be obUged to repay to

him the balance of monies which they had received, after paying the amounts

which were authorized by the said deed of the 16th May, 1876, and that

Molleur should also be obliged to re-assign to the plaintiff the balance of the

plaintiff's property then unsold.

In the course of the proceedings Molleur by his pleas denied that the

properties belonging to the plaintiff were assigned to him to pay only the

sums mentioned by the plaintiff; he denied that he was the locum fenens of

the bank ; and he alleged that at the time of the execution of said deed it

was agreed between the plaintiff and himself, that besides the said sums the

defendants should pay to the bank in full the balance remaining due to said

bank on the claim filed against the plaintiff beyond the amount of the com-

position, such balance, amounting to $35,573.56, having necessarily to be paid

to discharge the hypothecs held by the. endorsers of the plaintiff's notes.

The total amount which by the defendant MoUeur's contention would

thus have to be paid out of the proceeds of the plaintiff's property would be

the sum of $64,825.11, together with the expenses of management, and the

defendant also claimed that the plaintiff agreed to pay interest on the various

sums at the rate of 9 per cent, per annum. He stated that up to that time

he had paid to the baj;ik, and on hypothecary claims on the property and for
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expenses of management, the sum of $62,977.85 ; he admitted having received

from the revenues and sale of portions of the property a sum of $49,633.09,

and having sold another portion of said property for $1,000 which he not yet

received. The defendant went into particulars with respect to his dealings

with certain portions of the property. The result would have been that a

considerable balance would still have appeared owing to the bank of St. John,

if the contention of the defendant MoUeur was correct. The defendant filed

with his pleas certain statements of account. To these the plaintiff objected

as not having been sworn to, as required by law, and he reiterated his con-

tentions withrespect to theagreement betweenhim andthedefendantMolleur.

On the 20th May, 1882, the Superior Court of the district of Iberville,

Chagnon J. presiding, by an interlocutory judgment, Held, that the defen-

dant Molleur was the locum ienens of the bank, and that the said defendant

should render a proper sworn account. This the defendant Molleur did, not

only of his dealings with the property up to the time of the institution of the

action, but also up to the date of rendering said accounts the 15th August,

1882, and he claimed that a balance was still due to him of $3,814.18.

On the 29 th January, 1883, Mr. Justice Chagnon delivered judgment in

which he re-a£Qrmed his previous finding, that the defendant Molleur was

the prSte nom or locum tenens of the bank. He held, also, that the defendant

Molleur was justified in paying to the bank the amount of the notes for which

they held the endorsement ofL'Ecuyer, there being no evidence that the hypo-

thec held by L'Ecuyer was not a bond fide security of which the bank had a

right to the benefit ; that the bank was justified in retaining the shares of

the plaintiff to be applied on the balance of its claim ; that the bank was
entitled also to the sum of $25,251.56, together with the amount of the bonus

of $4,000, and to interest on all the amounts it was thus declared entitled

• to at the rate of 6 per cent, per annum, with the exception of the said bonus,

upon which the judge considered no interest should be paid ; that, as regards

the amount alleged ti have been improperly paid the assignee, the plaintiff

must be left to his recourse against the assignee, or his estate, he being then
dead; that, aA regards any questions of maladministration, the recourae of

the plaintiff, if any, should be reserved to him; and the court directed the
accounts to be submitted to an auditor to ascertain the balance on the
principles laid down m the judgment, and also diiected that if a balance
should be payable by the defendants the defendant Molleur should re assign
to the plaintiff the balance of property remaining unsold.

The auditor found a balance in favour of the plaintiff of $3,200.60,
Neither party being satisfied with this judgment, appeals were instituted

to the Court of Queen's Bench, which court reversed the finding of Mr.
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Justice Chagnon on the question of the relation between the bank and Mol-

leur, holding that MoUeur was not the locum tenens of the bank, and reversed

his finding with respect to the rate of interest. In other respects it practi-

cally affirmed the judgment of the Superior Court; and sent the case back to

that court to have the account rectified in accordance with suggestions in

their judgment.

Held, by the Supreme Court of Canada, that the judgment of Mr.

Justice Chagnon should be affirmed with the exception hereafter

mentioned. The evidence was ample to lead to the conclusion beyond

any reasonable doubt, that the defendant MoUeur was acting as the prSte

nom or locum tenens of the bank. The only difficulty with regard to this

point was created by the fact that there was no writing to connect the bank

with the deed of the 16th May, 1876, no commencement depreuve par 6crit.

But this difficulty was not insuperable :—1st. Because, if held as a bar to con-

sidering the bank as the real party liable, the bank would be enabled to

commit a fraud upon the plaintiff and to receive and retain monies to which

it was not entitled. And secondly, because the bank by its actions and con-

duct throughout had shown ample ratification of the acts of the defendant

MoUeur, and an acceptance of the deed of the 16th May, 1876, and of every

thing done under it. Whether as the principal party concerned, acting

through its locum tenens, or by reason of its having received monies by

collusion with the defendant MoUeur to which it was not entitled, the

bank should be held equally responsible with the defendant MoUeur.

With reference to the L'Eouyer notes, the bank did not, these

notes being over-due, treat the hypothec taken by L'Ecuyer as any

security to it when fiUng its said claim, nor did it appear that the

plaintiff ever contended at the meeting of his creditors, or in any of the

insolvency proceedings, that this hypothec given to Mr. L'Ecuyer was in

reality held for the bank. Nor was there any evidence to the effect that;the

plaintiff subsequent to the insolvency proceedings, and up to the time of

the institution of this action, ever contended that this hypothec was held

by the bank, or held otherwise than as a honS, fide security by Mr. L'Eouyer

himself, and a security, therefore, which the defendant MoUeur was bound to

pay off to release the properties. On the other hand there was considerable

evidence that the plaintiff aciinowledged his Uability on this hypothec,*

and wished the defendant MoUeur to pay off the indebtedness for which it

was given. The judge of the Superior Court was justified in holding that the

defendant had properly paid the amount of the promissory notes endorsed

by L'Ecuyer in order to obtain the discharge of his hypothec.

Further, the bank in filing its claim was justified in alleging that it

held as security only the shares of the plaintiff, and that it was further
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justified in applying the proceeds of these shares to any balance remaining

due on the notes ofthe plaintiff after payment of the L'Ecuyer notes.

The Court of Queen's Bench should not have raised the rate of interest

to eight per cent., no rate having been mentioned in the deed of ihe 16th

May, 18T6.

There was one point, however, in the judgment of the learned judge of

the Superior Court from which the Court was obliged to dissent. At the

time the deed of the 16th of May, 1876, was executed there w&e, as

already stated,, certain claims being contested before the assignee. The

amoimt of these claims should not have been paid to the assignee before the

result of the contestations was declared, or, if paid, the defendants should

have taken proceedings in the interest of the plaintiff to recover back this

amount from the assignee. This amount the plaintiff was entitled to, in

addition to the sum found by the auditor on the basis of the judgment of

the Superior Court.

In all other respects the judgment of the Superior Court should be

affirmed and the appeal of the plaintiff allowed with costs, and the cross

appeals dismissed with costs, the plaintiff to receive his costs on the appeal

and cross appeals in the Court of Queen's Bench.

lamoureux t. Molleur—8tli March, 1886.
JjSnOnX OOClGty—Expulsion of member—Prior notice not necessary

under by-laws—llandamusa

L. was expelled from membership in L'U. St. J., an incorporated benefit

society, for being in default to pay six months' contributions. Art. 20 of

the society's by-laws, see. 5, provides that " When a member shall have

neglected during six months to pay his contributions, or the entire amount

of his entrance fee, the society may erase his name from the list of mem-

bers, and he shall then no longer form part of the society ; for that purpose,

at every general and regular meeting, it is the duty of the coUector-treas-

* urers to make known the names of those who are indebted in six months'

contributions, or in a balance of their entrance fee, and then any one may
move that such members be struck off from the list of members of the

society." L. brought a suit under the shape of a petition, praying that a writ

of mandamus should issue, enjoining the company to reinstate him in his

rights and privileges as a member of the society. 1. On the ground that he

had not been put en demeure in any way ; and that no statement or notice

had beeiji given him of the amount of his indebtedness. 2. On the ground

that many other members of the society were in arrear for similar periods,

and that it was not competent for the society to make any distinction

amongst those m arrear. 3. On the ground thac no motion was made at

any regular meeting.
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The Court of Queen's Bench for L.C. (appeal side) held that L. should

have had " prior notice " of the proceedings to be taken with a view to his

expulsion.

Held, on appeal, that as L. did not raise by his pleadings the want of

" prior notice," or make it a part of his case in the court below, he could

not do so in appeal.

PerTaschereau and Gwynne JJ.—A member of that society, who admits

that he is in arrear for six months' contributions, is not entitled to "prior

notice " before he can be expelled for non-payment of dues.

L'Fnion St Joseph de Montreal t. Laplerre—It. 164.

Bill of Lading—Kigtats of Assignee of—Right to Instruct Agent to bold

until payment of Bill of Excbange drawn for goods mentioned In Bill

of leading—Wbetber Instructions admissible In action against a third

party—Consignee obtaining goods without Bill of liadlng and wilb-

ont paying for goods—lilablllty of Auctioneers to Assignees of Bill of

liading for selling the goods on Consignees account-Trover—Interest.

The plaintiffs, a banking company doing business at Charleston S.C,

were assignt-es of a bill of lading for. 100 casks of spirits of turpentine and

501 barrels of rosin, for which they had discounted the shipper's draft on E.,

of Saint John N.B., the consignee. They forwarded the draft to their

agents with instructions to deliver the bUl of lading to E. when the draft

was paid. The draft was dated August -2, 1&15, and was payable 20 days

after date. E. accepted the draft, but did not pay the same, and the bill

of lading was retained by plaintiffs' agents. The invoice was sent from

Charleston to E., to whom the captain of the vessel by which the goods were

shipped delivered the goods without the production of the bill of lading.

Subsequently E. delivered 90 barrels of the turpentine to the defendants,

who were auctioneers, for the purpose of being sold by the defendants on

account of E., upon which they advanced E. $1,000. The defendants, after

advertising the sale sold the turpentine at public auction and paid the

balance of the net proceeds to E. on September 24, 1875. The turpentine

had been taken out of the vessel and landed and warehoused several days

before the delivery to defendants, and defendants did not know that E. had

not possession of the bill of lading until October 21, 1875, when the plaintiffs

by notice in writing, demanded the turpentine of them.

The Supreme Coittt of New Bnmswick held, that the plaintiffs were

entitled in an action of trover to recover from defendants the value of the

turpentine, and gave interest on the amount to the plaintiffs from the day

the demand was made. The court held also that the instructions from plain-

tiffs to their agents to deliver the bill of lading upOn payment of the draft,

was admissible evidence in an action by plaintiffs against the defendants.

(See 3 Pugs. & Bar. 268.)
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On appeal to the Supreme Court of Canada, Held, that the judgment

of the court below should be affirmed. Appeal dismissed with costs.

Stewart t. The People's National Bank of Charleston.-lOth June, 1880.

2. Sale with privilege of taking bill of lading or reweighing at seller's

expense.

See SALE OF GOODS 12.

Bills of Exchange and Promissory Notes—Misdirection of

jury as to interest on note.

See EVIDENCE 5.

2. Ilnslamped bill of exctaange—43 Vic. cli. 17 sec. 13—KnowledKe-^nes-
tlon for Jndgre.

The action was brought by T. ei al. against C. to recover the amount of

a bill of exchange. It appeared that the draft when made and when

received by T. et al. had no stamps ; that they knew then that bills and

promissory notes required to be stamped, but never gave it a thought, and

their first knowledge that the bill was not stamped was when they gave it to

their attorney for collection on the 26th February, 1880, and they immedi-

ately put on double stamps. The bill was received in evidence, leave being

reserved to the defendant to move for a non-suit; the learned judge

stating his opinion that though as a fact the plaintiff knew the bill was not

stamped when they received it, and knew that stamps were necessary,

they accidentally and aoi intentionally omitted to affix them till their

attention was called to the omission in February, 1880.

Held, 1. That the question as to whether the holder of a bill or draft

has affixed double stamps upon an unstamped bill or draft so soon as the

state of the biU was brought to his knowledge within the terms of 42 Vic."

ch. 12 sec. 13, is a question for the judge at the trial and not for the jury.

(Gwynne J. dissenting.) 2. That the " knowledge '' referred to in the Act

is actual knowledge and not imputed or presumed knowledge, and that

the evidence in this case showed that T. acquired this knowledge for the

first time on the day he affixed stamps for the amount of the double duty,

26th February, 1880. 3. That the want of proper stamping in due time is

not a defence which need be pleaded. (Gwynne J, dissenting.)

Chapman v. Tnfts.-viii. 543.

3 . Promissory note-Death ofendorser—Notice ofdistaonor-33 Vic. ct. 47 sec.
1(D).

The appellants discounted a note made by P. and endorsed by S. in the

Bank of Commerce. S. died, leaving the respondent his executor, who
proved the will before the note matured. The note fell due on the 8th

May, 1879, and was protested for non-payment, and the bank, being unaware
of the death of S., addressed notice of protest to S. at Toronto, where the
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note was dated, under 37 Vic. ch. 47 sec. 1 03). The appellants, who

knew of S.'s death before maturity of the note, subsequently took up the

note from the bank, and, relying upon the notice of dishonor given by the

tank, sued the defendant.

Held, reversing the judgment of the Court of Appeal for Ontario, that

the holders of the note sued upon when it matured, not knowing of S.'s

death, and having sent-him a notice in pursuance of sec. 1, ch. 47, 37 Vic,

gave a good and sufficient notice to bind the defendant, and that the notice

so given enured to the benefit of the appellants.

Coswave v. Boyle.—tI. 165.

4. Bill of exchange for goods in bill of lading.

See BILL OF LADING.

&• Promissory note overdue in bands of payee—Garnishee clauses C. I.. P.

Act—Payment Into conrt.

Held, an overdue promissory note in the hands of the payee is liable to

be attached by a judgment creditor under the C.L.P. Act, and payment by

the garnishee of the amount to the judgment creditor of the payee, in pur-

suance of a judge's order, is a valid discharge.

Koblee v. RanKin.—23rd June, 1884.

O. Bill of exebange—Not stamped by drawer—Afllxed by drawee before
being discounted-Doable duty affixed at trial-Knowledge of law relat-

ing to stamps—4a Tic. eta. 17—Plea tbat defendant did not make draft-
Con. Stats. N.B. ch. 37 sec. 83 sub-sees. 4 & 5—Evidence of want of stamp
under—Special plea.

R. remitted by mail to V. a draft on Bay of Fundy Quarrying Co.,

, Boston, Mass., in payment of an account of the company of which B. was

superintendent. The draft when received by V. was unstamped, and V.

affixed stamps required by the amount of the draft, and initialed them as

of the date the draft was drawn, which was at least two days prior to the

date on which they were actually affixed . The draft was not paid, and an

action was brought against E., who pleaded " that he did not make the

draft," according to provisions of Con. Stats. New Brunswick, ch. 37 sec. 83

sub-sec. 4. On the trial the draft was offered in evidence and objected

to on the ground that it was not sufficiently stamped, the plaintiff having

previously testified as to the manner in which the stamps were put on, and

having also sworn that he knew the law relating to stamps at the time.

The draft was admitted, subject to leave reserved to defendant to move

'for a non-suit, and at a later stage of the trial it was again offered with the

double duty affixed. The trial resulted in counsel agreeing that a nonsuit

should be entered, with leave reserved to plaintiffs to move for verdict,

court to have power to draw inferences of fact.
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On motion pursuant to sucli leave reserved, the Supreme Court of New

Brunswick set aside the nonsuit and ordered a verdict to be entered for the

plaintiffs on the ground that the defect in the draft of want of stanip should

have been specially pleaded. (See 23 N. B. K. 343.)

On appeal to the Supreme Court of Canada

—

Held, J. Reversing the

judgment of the court below, Strong and Gwynne JJ. dissenting, that

double duty should have been placed on the note as soon as it came into

the hands of the drawee unstamped, and that it was too late at the trial to

affix such double duty, the plaintiff having sworn that he knew the law relat-

ing to stamps, which precluded the possibility of holding that it was a mere

error or mistake.

2. That under the plea that defendant did not make the draft, he wag

entitled to take advantage of the defect for want of stamps.

Per Strong J.—That the note was sufSciently stamped and plaintiffs

were entitled to recover.

Per Gwynne J That if the note was not sufficiently stamped the

defence should have been specially pleaded.

Appeal allowed with costs.

Boberts t. Yangban.—23rd June, 1884.

Bills Of Sale.

See CHATTEL MORTGAGE.
Bond—Goods in.

See STOPPAGE IN TRANSITU.

2. Action on.

See MORTGAGE 10.

3. Alleged misrepresentation by co-obligor as to effect and purpose of.

See AGREEMENT 11.

Bonds—Collateral security—Kevendi«atioii.

B., as trustee for H. C. & Co., deposited with D. twelve bonds of the M.

C & S. Ry. Co., as collateral security, to be availed of only subsequent to

the failure of the government to pay $10,000 subsidy previously transferred

to D., and obtained a receipt from D. that on the subsidy being paid D. would

return these bonds to B. The subsidy was paid and B. sued D. to recover

back the twelve bonds. H. C. & Co. did not intervene.

Held, that B., being a party personally liable on the bills held by D.,

which the government subsidy of $10,000 transferred was mtended to pay,

and having complied with all the conditions mentioned in the receipt

entitling him to recover possession of the bonds, was, as against D., the legal

owner of the bonds.

Srnmmond t. BayUs.-11, 61.
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2. Validity of.

See EAILWAYS AND RAILWAY COMPANIES 9.

3. Of Bailway Company—Agreement to deliver in payment of construc-

tion.

See RAILWAYS AND RAILWAY COMPANIES 19.

BOUUdSiry—Kqnltable estoppel—Description of land by reference to plan
— Construction of deed—Extrinsic evidence of bonndarles.

T. was the owner of lot 9, and C. was the owner of lot 8 adjoining it on

the south. Both lots had formerly belonged to one person, and there was

no exact indication of the true boundary line between them. T., being about

to build, employed a surveyor to ascertain the boundary. The surveyor

went to the place, and asked C. where he claimed his northern boundary

was. C. pointed out an old fence, running part of the way across the land

between the lots and an old post, and said the line of the fence produced to

the post was his boundary line. The sm-veyor then tools the average line of

the fence and produced it till it met the post. He staked out his line, C.

not objecting. A few days afterwards T., with his architect and builder, went

on the ground, and, in the presence of C, the builder again marked out the

boundary by means of a line connecting the surveyor's marks, C. not object-

ing. Excavating was commenced according to that line immediately, and

T.'s house was built according to the line on the extreme verge of T.'s land.

The first time that C. raised any objection to the boundary so marked was

when the walls of T.'s house were up and ready for the roof and considerable

money had been expended in building.

Held, that C. was estopped from disputing that the line run by the

surveyor was the true line.

Per Strong J .—When lands are described by reference to a plan, the plan

is considered as incorporated with the deed, and the boundaries of the lands

conveyed as defined by the plan are to be taken as part of the description.

In construing a deed of land not subject to special statutory regula-

tions, extrinsic evidence of monuments and actual boundary marks is

inadmissible to control the deed, but if reference is made by the deed to

such monuments and boundaries, they control, though they may call for

courses, distances, or computed contents, which do not agree with those in

the deed.

In 1861, W. D. P., who owned a piece of land bounded on the south by

Queen street, on the east by William street, on the west by Dimimer street,

and running north some distance, laid out the southerly portion into lots

depicted upon a plan, which plan showed the boundary line between the

plaintiff's and defendant's lots to be exactly 600 feet from Queen street.
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There were no stakes or other marks on the ground to indicate the

boundaries of the lots or the extent of the land so laid out. Many years

afterwards the remaining land to the north of the parcel so laid out, was laid

out into lots so depicted on another plari, and a street was shown between

the northerly limit of the first plan and the southerly limit of the second

plan. The actual distance, however, of this street from Queen street was

greater than the first plan on its face showed it to be, and the parties owning

lots on the first plan appeared to have taken up their lots as if Queen street

and the street on the north of the first plan were actual limits of the plan.

Per Strong J 1. The true boundary line between the plaintiff's and

defendant's lots was a line commencing at a point 600 feet from Dummer

street, as measured on the ground at the time when the plan was made ; but

'

in the absence of evidence showing a measurement on the levelled street,

that point could not be accepted as the true point of commencement of the

boundary in question. 2. Inasmuch as the conveyances to the parties were

made according to the first plan, the second plan could not be invoked to

aid in ascertaining the limits of the lots so conveyed.

erasett t. Carter.—x, 105.

2> Boundaries—Agreement as to—Whether executed or executory—Plan,

signed by adjoining proprietors-Statute of Frauds—Purchaser for

value without notice—DiscretionaryJurisdiction of Court of Equity.

The plaintiff, by his bill, alleged that in March, 1844, the Crown granted

in fee to William Stewart the east part and the 8. W. part of lot letter F.,

and that he went into and remained in possession thereof until his death

;

that one Kealey was then in possession of the part of lot letter Q-., imme-

diately adjacent on the south to the land granted to Stewart ; that disputes

having arisen respecting the true boundary, it was agreed to have it sur-

veyed and defined on the ground by Anthony Swalwell, P. L. S., whose

survey was to be the settled and permanent boundary, and who accordingly

in September, 1854, made a survey, and prepared a map and plan showing

the boundary line ; that thereupon, on or about the 20th October, 1854, the

said boundary line having been so defined, it was mutually agreed to between

the said William Stewart and the said Martin Kealey, and the following

memorandum was then written upon the said map or plan, and was

sighed by them respectively : " We, the undersigned, interested in this

survey, agree to it as shown by this plan, as witness our hands ; " that there-

upon the said parties shifted their occupation, so as to accord with the

said line so surveyed by the said Swalwell and so agreed to as aforesaid, and

that Kealey afterwards applied for the patent of lot Gr., which was issued

to one Horace Pinhey as trustee for him. The bill went on to state that

the survey commenced from the west side of G. at a point then mutually
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agreed upon between Stewart and Kealey and the other persons interested,

as the north-west angle of the lot ; that Stewart and Kealey then removed to

and thence continued in possession of their respective lands as aforesaid, as

so separated and defined ; that Stewart died in 1856 ; that the plaintiff, to

whom he devised lot F., did not attain his majority untU lS70j that in 1862,

the defendant obtained possession of a strip of the land in possession of the

plaintiffand his father under the agreement, being about 70 feet in width,

to the north of the boundary, which had been agreed upon, and refused to

restore possession, or to recognize the agreement ; that the plaintiff was

unable to recover possession at law, inasmuch as the legal title of the plain-

tiff under the patent would be determined by the mode of survey which

prevailed according to the general law ; that the defendant had notice of

the agreement and the settlement of the boundary; that the true boundary

line was difficult to ascertain in 1854, and that the agreement was a com-

promise and settlement of disputed and doubtful rights. The prayer was

that the agreement might be specifically enforced, and the boundary estab-

lished accordingly, and that the defendant might execute a deed to con-

firm the strip of land to the plaintiff, and might be ordered to deliver up

possession.

The defendant denied that Stewart ever had actual possession of the

disputed strip, which he alleged was in a state of nature at the time of his

purchase from Kealey ; "he alleged that he had had the line run by one

Sparks, a P. L. S., and had erected an expensive fence along the line and a

dweUing house, the whole or greater part of which being on the land claimed

by plaintiff; that he had made other valuable improvements ; that Kealey

was an illiterate man, and if his name was procured to the agreement it

was through fraud. He also set up the registry laws, the statute of frauds,

laches, that he was a bond fide purchaser for value without notice, and

that the agreement wag not one which the court in its discretion would

enforce against him.

Spragge C. made a decree in accordance with the plaintiff's contentions.

The judgment of the Chancellor is not reported except on a point which

arose with reference to the proof of the will of plaintiff's father. (24 G-rant

433.)

The Court of Appeal reversed the decree, the judgment of the court

being delivered by Moss C.J. He was of opinion, from a review of the whole

tenor and scope of the pleading, that the plaintiff was appeaUng to the dis-

cretionary jurisdiction of the court and that the Ordinary principles upon

which it was administered were applicable . That he had seen no case in

which a mere verbal agreement, unattended by acts, had been sufficient
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under the statute of frauds, although it had been held in a number of cases

in the courts of the U.S. that where two adjoining proprietors employ a sur-

veyor to define their boundary line, and posession is taken and held in accord-

ance therewith, the objection of the want of a writing shall not be allowed to

prevail. That the plaintiff had failed to show anything done on the faith of

the agreement, or a change of position in reliance upon the boundary line

settled. That the proof of the agreement was not of that clear and unambigu-

ous kind the court requires when asked to exercise its discretionary jurisdic-

tion. That there was no sufficient evidence to countervail the defendant's

oath denying that he had actual notice of the alleged agreement, and that it

was a case in which specific performance would inflict a grievous hardship

upon the defendant without any benefit to the plaintiff which he had a right

to expect, and without the plaintiff having any equity which the court was

bound to respect.

On appeal to the Supreme Court of Canada, Held, that the plaintiff had

failed to establish the agreement alleged in his bill, ofwhich he sought specific

performance, and upon which he rested his application for the interference

in his favor of the equitable jurisdiction which he evoked. That if the

plaintiff contended that the evidence established that William Stewart and

Kealey agreed upon and adopted as the boundary line between them the Une

which Swalwell had surveyed, and that for this purpose and to give effect

to this agreement they signed the map, and that in pursuance of such agree-

ment and in adoption of this line as the boundary line between them they

moved their fences to conform to the agreement and occupied up to such

fences until after the death of Stewart when the defendant entered upon the

possession then held by the devisee, then the case made, assuming the com-

pletion of the agreement and presenting a purely legal claim, and the bill

having been filed before the Administration of Justice Act, the Court of

Chancery would have no jurisdiction.

Appeal dismissed with costs.

Stewart v. Lees^-lOth April, 1880.

Bribery.
See ELECTION.

Bridge—Liability of municipal corporation for defect in.

See CORPORATIONS 19.

2. Powers of bridge company—Impeding navigation.

See NAVIGATION 3.

British North America Act, 1867.
See FISHERIES.
" HARBOR.
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See LEGISLATURE.
" PARLIAMENT OF CANADA.
" PETITION OF RIGHT.

Building Society.

See CORPORATIONS 17.

By-Law—Imposing license tax on merchants, traders, &o.

See LICENSE 1.

2. Of city of St. John—Building; erected in violation of.

See CONTRACT 4, 20.

3. Mmilclpal, validity of—Qrant of bonus to railway company by—Bemedy
—Action at law—lllandamns-»i Tic. ch. 48 (O.), constrnctlon of.

By 18 Vic. ch. 33, the Grand Junction Railway Co. was amalgamated

with the Grand Trunk Railway Co. of Canada. , The former railway not havmg

been built within the time directed, its charter expired. In May, 1870, an

Act was passed by the Dominion ParUament to revive the charter of the

Grand Junction Railway Co., but gave it a slightly different name, and

made some changes in the charter. After this, in 1 870, a by-law to aid the

company by $75,000 was introduced into the county council of Peterborough.

This by-law was read twice only, and, although in the by-law it was set out

and declared that the ratepayers should vote on said proposed by-law on

the 16th November, it was on the 23rd November that the ratepayers voted

on a by-law to grant a bonus to the appellant company, construction of the

road to be commenced before the 1st May, 1872, At the time when the

voting took place on the by law, there was no power in the municipality to

grant a bonus. On the 15th February, 1871, the Act 34 Vic. ch. 48 (0.) was

passed, which declared the by-law as valid as if it had been read a third

time, and that it should be legal and binding on all persons as if it had been

passed after the Act. On the same day of the same year ch. 30 was passed,

giving power to municipalities to aid railways by granting bonuses. In 1874

the 37 Vic. ch. 43 (0.) was passed, amending and consoUdating the Acts

relating to the company. In 1871 the company notified the council to send

the debentiires to the trustees who had been appointed under 34 Vic. ch. 48

(0). In 1872 the council served formal notice on the company, repudiating

all liabiUty under the alleged by-law. Work had been commenced in 1872,

and time for completion was extended by 39 Vic. ch. 71 (0). No sum for

interest or sinking fund had been collected by the corporation of the county

of Peterborough, and no demand was made for the debentures until 1879,

when the company applied for a mandamus to issue and deliver them to

the trustees.

Held, affirming the decision of the court below, that the efieet of the

statute 34 Vic. ch. 48 (0.), apart from any effect it might have of recognizing

4
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the existence of the railway company, was not to legalize the by-law in fevor

of the company, but was merely to make the by-law as valid as if it had

been read a third time, and as if the municipality had had power to give a

bonus to the company, and, there being certain other defects in the said

by-law not cured by the said statute, the appellants could not recover the

bonus from the defendants.

Per Gwynne J., Fom-nier and Taschereau JJ. concurring.—^As the under-

taking entered into by the municipal corporation contained in by-law for

granting bonuses to railway companies, is in tbe nature of a contract entered

into with the company for the delivery to it of debentures upon conditions

stated in the by-law, the only way in Ontario in which delivery to trustees

on behalf of the company can be enforced, before the company shall have

acquired a right to the actual receipt and benefit of them by fulfilment of

the conditions prescribed in the by-law, is by an action under the provisions

of the statutes in force then regulating the proceedings in actions, and not

by summary process by motion for the old prerogative writ of mandamai

which the writ of the mandamus obtainable on motion without action still is.

Per Henry J ^That if appellants had made out a right to file a bill to

enforce the performance of a contract ratified by the Legislature, they would

not have the right to ask for the present writ of mmidamug.

The Grand Junction Railway Co. t. Tbe Corporation of Peterborougb-viil. 76.

4. Municipal— Guaranteeing cost of expropriatioa—Inralid.

See RAILWAYS AND RAILWAY COMPANIES 18.

5. Of Synod, altering disposition of commutation fund.

See. COMMUTATION FUND.

6. Of city of Quebec—Imposing license fee on transient traders.

See LICENSE 7.

Calls—Action for.

See CORPORATIONS 9.

Canada—Calling Timber under license from old Province of—Dispute
with New Brunswick —Order in Council of Dominion Government-
Petition of Eight by Licensee.

See PETITION OF RIGHT 20.

Canada Temperance Act, 1878—Constitutionality of.

See PARLIAMENT OF CANADA 5.

2. Conviction by J. P.—For Selling contrary to provisions of—Eemoval
by certiorari into Q. B. Man.—No appeal.

See JURISDICTION 33.
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3. CBse referred by ©overnor in Council—JTotlce reqnirod l>y sec. 6—Deposit

of In Office of Registrar.

Sec. 6 of the Canada Temperance Act, 1878, provides that the notice

required by section 5, to be sent to the Secretary of State of the desire of

the signers that the votes of the electors be taken for or against the adoption

of the petition must be deposited in the office of the sheriff or registrar of

deeds of or in the county for public examination, and evidence of such

deposit sent to the Secretary of State, with notice prescribed in section 5.

In the case of the county of Perth, the notice was deposited with the

registrar of the north riding only. Thereupon a petition was sent to the

Grovernment praying that under these circumstances no proclamation

under section 7 should be issued by the Governor General in Council. The

Governor General in Council thereupon referred the following case to the

Supreme Court :
—

There are two registrars of deeds for the county of Perth, in the pro-

vince of Ontario—one for the north riding, with an office at Stratford, and

one for the south riding, with an office at St. Mary's. With a notice and

petition for bringing the second part of "The Canada Temperance Act,

1878," into force in the said county, there was laid before the Secretary of

State evidence that such notice and petition was deposited, for the purpose

and time required, in the office of the Eegistrar of deeds for the North

Biding of the said county.

Is that a compliance, in that respect, with the requirements of the sixth

section of the said Act?

Ritchie C.J. in giving judgment said, that in such an important matter,

involving the right of a certain class of persons, it was important that every

provision of the law should be strictly compUed with. This, he held, had

not been done. The petition might have been deposited either in the

sheriffs office or'in both the registry offices. He held that the filing in the

one registry office was insufficient.

Strong J. said there could be only one construction of the Act, and no

argument could be advanced to sustain the validity of the filing. He was

only surprised that it had been found necessary to resort to this Court to

obtain a decision upon such a question.

The other Judges concurred.

In re Can. Temperance Act, "IS, and Co. Perth (20 C.I.J. 37o)-28th Oct. '84 •

4- Case referred by Governor General in Conncll—Petition for bringing

secondpart ofAct into force—Signatories—fFitlidrawal ofnames by.

A certain number ot electors of the county of Kent, in the province of

' Ontario, having signed a notice and petition under the provisions of " The

Canada Temperance Act, 1878," bringing into force in the said county of
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the second part of the said Act, and the said notice and petition havingbeen

laid before the Secretary of State with evidence of compliance by the peti-

tioners with the formalities prescribed by the Act, but before being submit-

ted to the Governor General in council in the view to the issuing of a procla-

mation under the 7th sec. of the Act, some of the signatories have laid before

the Secretry of State, a petition asking to withdraw their names from the

said petition. Have they a right to so withdraw their names ?

OpiNioif.—The said signatories to the said petition, signed under the

provisions of the said Act for bringing into force in the said county the

second part of the said Act, have not, under the circumstances set forth in

the said question, the right to withdraw their acknowledged and deliberate

signatures, or to have the same withdrawn from the said petition.

In re Canada Temperance Act, 18M, and The Connty of Kent—12th Not. 1884.

5. Canada Temperan^ Act, sec. 107—Appropriation of penalties for contra*

ventlon of- 31 Vic. cli. 1 sec. T snb>sec. 88 (Interpretation Act)—Appli-

cable to Statutes relating to P. E. I.

Held,— 31 Vic. ch. 1 sec. 7 sub sec. 22 (Interpretation Act), does not

apply to penalties imposed under the Canada Temperance Act. The second

part of such subsection refers only to appropriation of penaltiea' imposed

under the provisions of the first pairt, relating to the mode of recovering

penalties where no suchmode is given in the Act contravened, and as section

107 of the Canada Temperance Act provides for the prosecution of offences

in the manner directed by the Act relating to the duties ofjustices of the

peace out of session, and for such purposes incorporates the necessary parts

of the latter Act in itself, thus providing a mode for the recovery of penal-

ties under the Canada Temperance Act, the sub-section 22 aforesaid has no

application.

The penalties imposed by virtue of the provisions of the Canada Tem-

perance Act should therefore go to the Crown, as in cases under the

said Act relating to the duties ofjustices of the peace out of session, which

makes no specific appropriation of penalties imposed under it. (Ritchie C.

J. dubitante.)

The Interpretation Act, 31 Vic. ch.l, applies to statutes of the Dominion

relating to Prince Edward Island, whether such statutes were passed before

or after the admission of the island into the Dominion.

Appeal allowed with costs.

titssgerald V. McKlnlay-aand June, 1885.

6. Justices of the Peace—Conviction-Canada Temperance Act, 1878, sec.

105-Absence-Wrongful arrest—Justification.

A. and B., justices of the peace for King's county, were sued for issuing

a warrant of commitment under which Bi (appellant) was imprisoned.
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The facts, as proved at the trial, were as follows : A prosecution under

the Canada Temperance Act, 1878, was commenced by two justices, A. and

B., and a summons issued. On the return of the summons, on the application

of the defendant, A. and B. were served with a subpoena, to give evidence

for the defendant on the hearing ; whereupon two other justices (the respon-

dents) at the request of A.and B. under the provisions of sec. 105 of the Act,

heard the case and convicted the appellant, A. and B,, though present in

the coart room as witnesses, took no part in the proceedings.

The Supreme Court of New Brunswick Ordered a non-suit to be entered.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the court below, Henry and Taschereau JJ. dissenting, that, as the

conviction was good on its face, until set aside it wag a justification for res-

pondents for anything done under it. Held, also, that upon the facts dis-

closed A. and B. were "absent," within the meaning of sec. 105 of the

Canada Temperance Act, 1878.

Appeal dismissed with costs.

Byrne v. Arnold.—22nd June, 1885.

7. Scrntiny—Powers of Connty Judge.

Held, that ajudge ofthe County Court, on holding a scrutiny ofvotes under

the provisions of the Canada Temperance Act, can only determine which side

has a majority of the votes polled, by inspection of the ballots, and has no

power to enquire into corrupt acts, such as bribery, etc., which might avoid

the election (Henry J. dubitante).

Appeal allowed with costs.

Chapman v. Rand (22 C. L. J. 13.)-16tli November, 1885.

Candidate.
See BLKCTION.

Capias—Affidavit—Art. 798 C. C. P.—Want of reasonable and probable
canse—Damagres

.

S., a debtor resident in Ontario, being on the eve of departure for a trip

to Europe, passed through the city of Montreal, and while there refused to

make a settlement of an overdue debt with his creditors, M6K. et al., who

had instituted legal proceedings in Ontario to recover their debt, which pro-

ceedings were still pending. McK. et al. thereupon caused him to be

arrested, and S. paid the debt. Subsequently S. claimed damages from

McK. et al. for the malicious issue and execution of the writ of capias. McK.

et al., the respondents, on appeal, relied on a plea of justification, alleging

that when they arrested the appellant they acted with reasonable and pro-

bable cause. In his affidavit, the reasons given by the deponent McK., one

of the defendants, for his belief that the appellant was about to leave the

Province of Canada were as follows :
—" That Mr. P., the deponent's partner,
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was informed last night in Toronto by one H., a broker, that the said W. J, 8.

was leaving immediately the Dominion of Canada, to cross over the sea for

Europe or parts unknown, and defendant was himself informed, this day, by

J. E., broker, of the said W. J. S.'s departure for Europe and other places."

The appellant S. was carrying on business as wholesale grocer at Toronto, and

was leaving with his son for the Paris Exhibition, and there was evidence

that he was in the habit of crossing almost every year, and that his banker

and all his business friends knew that he was only leaving for a trip ; and

there was no evidence that the deponent had been informed that appellant

'

was leaving with intent to defraud. There was also evidence given by McK.,

that after the issue of the capias, but before its execution, the deponent

askdcl plaintiff for the payment of what was due him, and that plaintiff

answered him " that S. would not pay him, that he might get his money the

best way he could."

Held, that the affidavit was defective, there being no sufficient reasonable

and probable cause stated for believing that the debtor was leaving with

intent to defraud his creditors ; and that the evidence showed the respondent

bad no reasonable and probable cause for issuing the writ of capiaa in

question.

Shaw \, McEenzie.—Ti, 181.

Carriers—Liability of railway company as.

See EAILWAYS AND EAILWAY COMPANIES 6.

2. Crown not liable as a common carrier.

See PETITION OF EIGHT 10, 11.

Certiorari—Writ of.

See PEA.CTICE.

" HABEAS COEPUS 3.

Certificate of Engineer—When necessary as condition precedent to

recovery for extra work.

See PETITION OF EI&HT 1, 2, 8.

2. Condition precedent to issue of bonds.

See EAILWAYS AND EAILWAY COMPANIES 9.

3. Whether a progress or final estimate.

See CONTEACT 9.

Cestui Que Trust.

See SALE OF LA.NDS 5.

Chancery, Cotirt of.

See COUET OF CHANCEEY.
Charter Party,

See SHIPS AND SHIPPING 4, 8.
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Charitable Trust—erant to Township of liand for School-Charitable
Trust—Acceptance of by Trustees—Discretion of Trustees—Doctrine of

Cy pres.

By the patent or grant of the township of Cornwallis, in King's county

N. S., made in 1761, four hundred acres of land were declared to be " for

the school." By a subsequent grant from the Crown in 1790, the said four

hundred acres were declared to be vested in the rector and wardens by

name of the church of St. John in the said township, and the rector and

wardens of the said church for the time being, in special trust, to and for

the use of one or more school or schools, as may be deemed necessary by

the said trustees, for the conveniency and benefit of all the inhabitants of

the said township of Cornwallis, and in trust that all schools in said town-

ship furnished or supplied with masters qualified, agreeable to the laws of

this province, and contracted with for a term not less than one whole year,

shall be entitled to an equal share or proportion of the rents and profits

arising from said school lands, provided the masters or teachers thereof,

shall receive and instruct free of expense, such poor children as may be

sent them by the said trustees. There were no words in the last mentioned

grant which would make the estate thereby conveyed an estate of inherit-

ance. The grantees took possession of the land mentioned in said grant,

and they and their successors in office have ever since remained in posses-

sion of it ; and until the year 1873, the rents and profits arising from such

land, were distributed among the schools of said township, and poor child-

ren sent by the trustees to, and educated in said schools according to the

terms of the trust.

In 1873, however, the then trustees discontinued such distribution, and

allowed the funds realized from said lands to accumulate, the reason alleged

therefor being, that the schools of the township had become so numerous

that the sum apportioned to each would be too small to be of use, and also

that under the free school system all the poor children of the township were

educated free of expense, and the object for which such funds had previ-

ously been, supplied no longer existed.

The present defendants were invested with the said trust in 1879, when

the revenue of the said lands had accumulated until they amounted to over

$1,200. Shortly after they became such trustees it was determined to build

a school house in a certain district in the said township with the money.

A meeting of the vestry of the church was held, and a resolution passed

authorizing such sohoolhouse to be buUt on land leased from the church.

The school was to be non-sectarian, but after school hours any of the child-

ren that wished could receive instruction in the doctriqes of the church pf

England.
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On a suit to restrain the defendants frbm ueing the trust funds to fouild

such schoolhouse, and praying for an account, Held, reversing the judg<

ment of the Supreme Court of Nova Scotia, and restoring that of the court

of first instance, that the trustees had no discretion as to the application of

the trust funds, "but were bound to distribute them among all the schools of

the township, which would be entitled to participate under the terms of the

trust, however wanting in utility such a disposition of said funds might be.

Held, also, that notwithstanding the absence of words of inheritance in

the grant, it was sufficient for the purpose of this suit that the defendants

bad acted as trustees.

Held, also, that the attorney general of the province was. the proper per-

son to bring this suit.

Per Strong J.—Under the doctrine of cy pres, a reference might be made

to the master, to report a scheme for the future administration of the

charity.

Appeal allowed with costs.

Attorney General v. Axford—12tli May, 1885.

L/Iiattei Mortgage—passing after acqalred property—Partus seqnltnr
ventrem—Novns actus Intervenlens—Trover against sheriff.

The plaintitt's were the grantees and one Hacikett the grantor in a bill

of sale, by way of mortgage, which conveyed among other property a

certain mare. In the mortgage there was a proviso that until default

Hackett might remain in possession of all the property mortgaged, but with '

full power to the plaintifls, in default of payment, to take possession and

dispose of the property as they should see fit. After default in payment of

principal and interest the mare dropped a foal. This foal, together with a

horse, also in possession of Hackett, were seized by defendant (sheriff)

under an execution against Hackett.

On appeal fi-om the Supreme Court of New Brunswick (see 4 Pugs. &
Bur. 246) Held, that the foal, having been dropped while plaintiffs were
owners and entitled to possession of the mare, was their prdperty-^partes
sequitur venirem.

Appeal dismissed with costs.

Temple v. Mcholson. -3rd March, 1881.

2. Rights of th«j Crown as against mortgagee lor slidago dues.

See PETiriON OF EIGHT 18.

3. Security for alter acquired property-Agreement not to register-Assign.
ment In trust by mortsagor-I.egal title of trnst«e In goods mortgaged
—Equitable title of mortgagee—Priority.

In ilay, 18S0, the defendant Davidson, being indebted to the plaintiffs

in the sum of f8,000, gave them a chattel mortgage on aU his stock in trade,
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Chattel Mortgage—Continued.
chattels and effects then being in the store of the said defendant, Davidson,

on Granville street, in the city of Halifax ; and by the said mortgage the

said defendant further agreed to convey to the plaintiflg all stock vrhich

during the continuance of the said indebtedness he might purchase for the

purpose of substituting in place of stock then owned by him in connection

with his said business. These goods were never so conveyed to the plaintiffs.

By the terms of the mortgage the debt due to the plaintiffs was to be paid

in three years, in twelve equal instalments at specified times, and if any

instalment should be unpaid for fifteen days after becoming due, the whole

amount then due the plaintiffs would become immediately payable, and

they could take possession of and sell the said mortgaged goods. It was

furiiher agreed between the said defendant and the plaintiffs that to save the

business credit of Davidson the said mortgage was not to be filed and was

to be kept secret; and it was not filed until Dec. 13th, 1881. On the 13th

Dee., 1881, Davidson made an assignment of all his property, real and per-

sonal, to the defendant Forsyth in trust for the benefit of his (Davidson's)

creditors, and such trust deed was executed by Davidson, Forsyth, and one

of Bavidsmi's creditors, and subsequei^tly by a number of other creditors.

At the time of the execution of this deed Forsyth had no notice of the

mortgage to the plaintiffs. Forsyth took possession of the goods in the

store on Granville street and refused to deliver them to the plaintiffs, who

demanded them on December 14th, default having been made in the pay-

ments under the mortgage, and the plaintiffs brought this suit for the

recovery of the goods and an account. Previous to the suit being com-

menced the defendant Forsyth dehvered to the plaintiffs a small portion of

the goods in the store, which, as be alleged, were all that remained irom

the stock on the premises in May, 1880.

Held, affirming the judgment of the Supreme Court of Nova Scotia,

Strong J. dissenting, that the legal title to the property vested in the defen-

dant must prevail, the plaintiffs' title being merely equitable and the equities

between the parties being equal.

Per Eitchie C.J.—While the arrangement not to register the deed and

keeping the same secret, thereby enabling Davidson to obtain credit as the

ostensible owner of the stock in the ordinary course of business, and vrith

the stipulation that he should convey all goods subsequehtly purchased on

the strength of such credit to the plaintiffs, was a transaction, to say the

least of it, of a most questionable character, it cannot be disputed under

the evidence that the deed of the 13th December was a hondjide transaction

on the part of Forsyth, Fordham, andtihe other creditors of Davidson, without

notice of the eiistence of the mortgage, or any notice whatever of any claim

on the part of the plaintiffs thereimder.



58

Chattel Mortgage—Continued,
The question raised is not between plaintifis and Davidson, but between

plaintiffs and Forsyth as trustee, and Fordham and the other creditors of

Davidson, and, in fact, a simple question as to which shall have priority, the

creditors under the mortgage, or the creditors under the assignment to

Forsyth. By the mere agreement of the deed of the 8th May, 1880, to convey

all stock Davidson might purchase, no property or title in any such goods

passed to plaintiff. But by the deed of the 13th December, 1881, the title

and .the propei'ty in these goods, then in the possession of Davidson, vested

absolutely in Forsyth, and Fordham, a creditor, being a party to the deed,

the relation of trustee and cestui que trust was established between Fprayth

and Fordham and the other creditors of Davidson, whereby Fordham and

the other creditors obtained a beneficial interest under it. As soon as Ford-

ham signed the deed, Forsyth ceased to be a mere mandatory of Davidson,

but an onerous trust was imposed oh him creating a duty to the creditors

which he could not cast off. This relation being established, it was a con-

sideration for the deed, which was no longer voluntary. (^Harlana v. Sinks,

15 Q. B. 718.) Therefore the plaintiff, having only an equitable title and the

defendant a legal title without notice, the legal title must prevail. The case

is governed in principle by Joseph v. Lyons, 33 W. R. 146. See also Hollas

V. Robinson, 32 W. K. 426.

Per Henry J.—^There would be no diflSoulty in arriving at the conclusion

that McAllister ought not to profit by an arrangement intended obviously

for his own benefit, to enable Davidson by false pretences to obtain further

credit from parties outside. The second bill of sale was one which the statute

of Nova Scotia was intended id prevent. But the law in relation to the

transaction was properly laid down by the Chief Justice and sustained by the

case he referred to.

Appeal dismissed with costs.

MicAllister v. Forsyth.—12th May, 1885.

4. Insuflicieiit description of goods—Cons. Stats. Han. cli, 49 sec. 5.

One Louisa Black was indebted to the plaintiff in the sum of $4,000, or

thereabouts, and to secure the debt gave the plaintiffs a chattel mortgage on

her stock in trade. In such mortgage the goods were described as " all and

singular the goods, chattels, furniture, and household stuff hereinafter parti- .

cularly mentioned and described, and particularly mentioned and described

in the schedule hereu^ito annexed marked A, all of which goods and chattels

are now situate and lying on the premises situate in a building on the east

side of Main street in the city of Winnipeg on the Grace Church property,

and now being occupied by the said Louisa Black, as a millinery store and

dwelling, which said building may be more particularly known as number

two hundred and ninety-one (291) Main street, in the said city of Winnipeg."
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The aohedxde was merely a list of the various articles, as so many yards of

ribbon, or cloth, with the price opposite each item. In many instances

articles were mentioned with figures before them and figures after them, so

that only a person acquainted with the character of the goods could tell any

thing about the quantities. The defendants were also creditors of the said

Louisa Black and having obtained judgment on their respective debts, issued

executions under which the sherifi seized the goods on the said premises,

• No. 291, Main street. The plaiatiffs claimed that the goods seized belonged

to them under the said chattel mortgage and the title to them was tried

before the Chief Justice of the Court of Queen's Bench of Manitoba, in

chambers, when judgment was given for the defendants, the Chief Justice

holding the chattel mortgage void, both under the statute of Eliz., and

under ch, 49 of the Consolidated Statutes of Manitoba. The Court of Queen's

Bench refused to set this judgment aside.

On appeal to the Supreme Court of Canada it was Held, affirming the

judgment of tiie court below. Strong and Henry JJ. dissenting, that the

description of the goods was not such that they might be readily and easily

distinguished, and the mortgage was therefore void against the execution

creditors.

Per Eitchie C.J.—^The learned Chief Justice who heard this matter in

the first instance, and the full Court on motion to set aside the decision of

the Chief Justice, concurred in the holding that the description of the goods,

with the exception of a very few insignificant items, does not contain the

sufficient and full description of the goods that they may be easily and

readily distinguished, and on that account is void. If it were necessary to

distinguish the items which comply with that section, they would be found few

.
in number and insignificant in value, and therefore they held the chattel

mortgage void. By the 49 Con. Stats. Man. 1880, sec. 5, " All the instruments

"mentioned in this Act, whether for the sale or mortgage of goods and

" chattels, shall contain such sufficient and full description thereof that the

" same may be thereby readily and easily known and distinguished."

If from the description given the articles cannot be readily and easily

known and distinguished, it is clear the statute has not been complied

with. I do not think the Legislature intended to confine this description

to the parties by whom it was prepared as between themselves alone, but

the description was to enable the property to be identified as against third

parties, creditors or others, claiming an interest in the property ; this need

not be such a description as that with the deed in hand without other

enquiry the property could be identified, but there must, in my opinion, be

such material on the face of the mortgage as would indicate how the pro-
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perty may be identified if proper inquiries are instituted ; as, for instance,

" all the property now in a certain shop, etc."

Is the property then, in this case, described with sufficient certainty to

enable it to be distinguished and identiiied ?

It may have been the intention to convey all the goods in the store, but

the mortgage does not say so, nor is there any evidence to show the goods

named in the schedule were the only goods of that description in the store,

or what were the exact goods in the store.

If we take the largest items in the schedule I can discover nothing in

the description to guide any one in knowing or distinguishing them.

When we come to examine the evidence in the case the insufficiency of

the description would seem to be made very apparent.

Dorrilt, the agent for the claimants, who obtained the mortgage says

;

" Item one (of chattel mortgage) means 22 doz. Spanish net, means 22 doz.

yards Spanish net ; the price shows it is per dozen yards ; the next item, 20

Spanish net, 40 $8 ; this means 20 yards Spanish net ; I know by the price

this means yards, and not dozen yards ; it would require a knowledge of

business to understand the quantities and qualities of the articles ; item 3 is

.

37 Spanish net, 65 (in the column of price), means 37 yards of Spanish net at

65c. per yard ; the schedule is such as would be sufficient to a business man

having a knowledge of that description of goods ; it would be difficult to a

person not having that knowledge ; the mortgagor would show it and the

mortgagees would show it ; I think Mr. White would understand it ; but one

not understanding that line, it might be difficult for such a person to under-

stand it ; it was prepared by my going to the place and taking notes of the

stock ; I got some of the prices from Mrs. Black ; the annexed list is in my
writing ; Mrs. Black assisted me as to prices, the prices in wholesale ; I got -

that list without her concurrence, and the prices she gave me on my asking

for them.''

And again on cross examination : " I made the lists from mem. I

had taken in Mrs. Black's store from time to time ; I did not measure

any of the pieces in the store, and no one else did for the purposes of

this schedule; the lengths I got from looking at the ends; they gene-

rally run from 9 to 18 yards to the end ; I counted the ends by my eye

;

1 ran my eye over the lot in my mind ; ribbons not all taken at one

time ; I may have counted in some twice or may have left out some

pieces ; the quantities are estimates not measurements, and number of

yards also and quantity may be more or less ; I did'nt think I was a great,

deal out in my estimate ; the prices were put down when I was in the store

;

I put them down in the warehouse, the retail prices in figures, and the cost
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in characters, and the reverse sometimes ; I don't know how the rihbons

were marked. The first item on page three—22 Spanish net, means 22

yards, not 22 dozen yards."

Mr. White referred to by this witness is called and he says : H. D.

White, wholesale milliner for eleven years.

" Looks at description of the gooda in chattel mortgage ; it does not. con-

tain such sufficient and full description of the goods that the same may be

thereby readily known and distinguished. He looks at the mortgage—first

itPm, 250 yards lihbon, lOo. $25; cannot tell what color or quantity, or

quality ; the quality and width affect the price, color does not ; the price

per yard, would not show the width, quality or quantity (or color) : rib-

bons have their individual number, a number which indicates its width, and

by its color is plain ; this is the general character of all the items on page

one ; only two lines in writing the articles, of which there are 30, must be

ascertained by evidence outside the bill of sale ; first item on page three,

this might mean 22 yards or 22 dozen yards ; there are some Spanish nets

at the price of $2.75 per yard, and also $2.75 per dozen yards, owing to width

and quality
; 7 on page two ; I know what tissue is ; 1 could not pick out

the tissue in the store from the description given ; on page two, the last

item,, this might be yards, it is a matter of judgment from prices, the quan-

tity would be too large for pieces ; it is set down at 50, and may be yards or

pieces, I should think yards from the nature of her business ; the articles

should be numbered ; this applies to all the articles described in the

schedules excepting some on the last page ; the last few items are not in my
line, being show case, mirror, fixtures and carpet, shop fixtures and stands

;

the schednle generally is wanting in information ; that the description does

not give such description by which they can be easily known, they could

not be picked out in a store."

Cross examined—" T understand the blank lines on the first page to

indicate goods of the same character in the written words above them ; this

does not show what kind, quality or colour, and the first six lines on the

second page, and four lines on the third page, under the word " crimp," that

means crimp crape ; the item on the third page 8 (blank) under " braided

dresses." I don't think that means '•' eight black braided dresses," for the

reason that Mrs. Black's business would not enable her to keep those 8 and

2 (10) on hand ; also from my knowledge of her stock ; I saw coloured braided

dresses there, L think the schedule means them; the dresses are not braided,

it is the trimmings ; three blank lines more underlines ; I can tell whether

coloured black or white ; I don't know the quantity in that store on fourth

page, and on all the other places three blank lines generally, they would
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indicate similar articles to the one named above. On page two, 85 plush and

satin, I would knowing the business know it meant yards, but a stranger

would not ; the place where yards is written is of assistance to me in inter-

preting its meaning. On page three, item of cream silk, wht. snow flake and

spt. nets, $300— too indefinite to distinguish them. 120 yards gossamer silk

of no other than I did tell it, but not of more than 120 yards would put to

eight or ten pieces ; birds ornamentS; twenty birds, $225, that may mean

birds from 20c. to $10 each ; each stand bore its own box, is numbered, and

each has its own number, $225."

This is all the evidence that bears on the description of the goods, and I

cannot under this evidence say the judges in the court below were wrong in

holding that there had not been a compliance with sec. 5 ch. 49 of the Cons.

Stats, Manitoba. As between the parties, difficulty may not be likely to

arise, but the statute is to protect creditors and subsequent purchasers from

uncertainty in regard to identity. If, so, how can it be said that the descrip-

tion in this sehedule, if, as to many of the articles, a description it can be

called, was suflicient and full, that the articles proposed to be conveyed

could thereby be readily and easily distinguished. The statute is a wise one

and should be so construed as to make it effectual.

Fournier, Taschereau and Gwynne JJ. concurred. Strong and Henry

JJ. dissented.

Appeal dismissed with costs.

McCall V. Wolff.-12th May, 1885,

5. Mortgage given by Insolvent Company—Preference.

See FRAUDULENT PREFERENCE 4,

6. Condition against Assignment in Policy of Insurance—Chattel Mort-

gage not a breach of.

See INSURANCE, FIRE 16.

Cliurcll— St. Andrews Church, Montreal.

See PBWHOLDER 1.

2. Defendant sued as Trustee of Property belonging to -Denial of

quality.

See PETITORY ACTION.

3. Church rates—Action for, P. Q.-^Amount under $2,000—Not appeal-

able.

See JURISDICTION 40.

Circuit Court, P.Q. When case has originated in, no appeal lies

to Supreme Coui-t.

See JURISDICTION 26.
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Coasting Voyage—Time policy for.

See INSUEANCE, MARINE 8.

Cobourg HarboTir Works.
See ACCEETION 1.

Code, Civil, of Lower Canada.
See AGREEMENT 7. (Arts. 1966, 1969, 1970.)

« BANKS AND BANKING 4. (Art. 1143.)

« COMMUNITY. (Arts. 1760, 1265, 774.)

" CONTRACT 1. (Arts. 1067, 1073, 1544.)

« " 26. (Arts. 2260, 2261, 914.)

" DAMAGES 40. (Arts. 1065, 1073, 1077, 1840, 1841.)

« DEED 3. (Art. 970.)

" DONATION. (Arts. 803, 1034.)

« INSOLVENCY 1. (Arts, 993, 1033, 1035, 1040, 1981, 1982.)

.« INSURANCE 8. (Art. 2482.)

" JUDICIAL AVOWAL. . (Art. 1243.)

« LAND. (Arts! 2188, 2250J 2261, 2267.)

« LANDLORD AND TENANT 4. (Arts. 1054, 1627, 1629.)

••• MALICIOUS PROSECUTION. (Arts. 2262, 2267.)

" OPPOSITION. (Arts. 1379, 2191.)

" PETITION OF RIGHT 3. (Arts. 2211, 2251, 2205.)

« PRESCRIPTION 1. (Art. 2250.)

" PRO-TUTOR. (Art. 290 et seq.)

" SALE OF GOODS 6. (Art. 1235.)

« " LANDS 2. (Arts; 1022, 1067, 1536, 1537, 1538,

1550, 1478.)

" SUCCESSION 1. (Arts. §46, 650,)

" TRUSTS AND TRUSTEES 9. (Arts. 1755, 2268.)

" WILL 8. (Art. 889.)

" « 9. (Art. 972.)

« " 10. (Art. 2268.)

Code, Municipal, Lower Canada.
See ASSESSMENT AND TAXES 12, 13. (Art. 712.)

" PROHLBITION 1. (Arts. 716, 746.)

Code of Procedurb, Lower Canada.
See ASSIGNMENT 6. (Arts. 13 and 19.)

« CAPIAS. (Art. 798.)

" CONTRACT 10. (Arts. 345, 346.)

« " 12, 17. (Arts. 228, 229.)

« DAMAGES 30.. (Art. 120.)

« DIVORCE. (Art. 14.)
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Code of Procedure, Lower Canada—Continued.

See JURISDICTION 35. (Art. 1120.)

" LEASE. (Art. 19.)

« ' NOTICE 8. (Gen. provns. 1st pt,, sec. 22.)

« OPPOSITION. (Art. 632.)

« « 2. (Arts. 483, 484, 505.)

" PETITION OF RIGHT 3. (Arts. 116, 473.)

" SHERIFF. (Art. 638)—(Art. 581.)

« « 7. (Arts. 688, 691, 694,760.)

" SUBSTITUTION 3. (Art. 154.)

Collision.

See RAILWAYS AND RAILWAY COMPANIES 2.

2. With auchor of vessel—Damages.

See MARITIME COURT OF ONTARIO 2.

3. Between tug towing raft and tug at anchor in Detroit River.

See MARITIME COURT OF ONTARIO 4.

Colorable Employment.
See ELECTION.

Combination.
See PATENT OF INVENIION 1.

Commission—Contract to sell on.

See CONTRACT 10.

2. To examine witnesses.

See INTERROGATORIES 2.

3. Of real estate agents selling lands.

See SALE OF LANDS 12.

Commissioner—Of sewers—Under E.S.N.S. ch. 40,

See TRESPASS 10.

Common Carrier—Crown not a.

See PETITION OF RIGHT 10, 11.

Community—Assets of first and second comntanlty—Transfer of arresrf

of llfe-rcnt by wife to tbe grandson of Iier second husband, validity of-

£dit de secondes noces, ineo—Arts. 379, S82 and 283, Custom of Paris, and

Arts. 1760, 1265 and 774 C. G. (P. Q.)—Costs—Error ot date in deed of trans*

fer.

On the 17 th February, 1841, C. and wife acknowledged by deed that they

were indebted to one S. N., widow of one P., in a sum of $140, due to her late

husband. On the same day C. and wife, the son-in law and daughter of S. N.

and P., also acknowledged to be indebted to S. N. in an annual life-rent, in

consideration of certain real estate given to them previously by the late.P.

and S. N., by deed of gift, 16th February, 1830. On 19th February, 1841, the
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widow, S. N., married one J. B. L. On the 2 1st January, 1870, J. B. L. and

his wife, S. N., transferred to P. L., the grandson of J. B. L., all the arrears of

life-rent due them by C. and his wife as well as the sum of $140, being the

amount of the obligation.

In an action brought by P. L. against C. and his wife, to recover £1,325

for 26 years of said life-rent, and £35 for the amount of the obligation of the

17th February, 1841
;

Held, —1. Affirming the judgment of the Court of Queen's Bench for

Lower Canada (Appeal side), that the arrears of the life rent which accrued

during the second marriage of S. N. belonged to the community which ex-

isted between her and her second husband, J. B. L., and that the husband as

head of the community could legally dispose of his share in the community,

viz., one half of said arrears, in favor of his .grandson, P. L., but the transfer

as to the other half belonging to his wife, S. N., was null, as by law S. N. could

not tranfer to any of her husband's descendants, who, in sucli a case, are by

law considered as persons interposed to secure directly to the husband a

benefit which cannot be conferred upon him directly Art, 7T4, C. C. (P. Q.)

2. Reversing the judgment of the court a quo, that although the sum of

$140 formed part of the movables belonging to the first community, yet the

half of said sum belonging to S. N. at the time of her second marriage formed

part of the second community, and her husband, J. B. L., could legally dis-

pose of his share in said sum, viz., $35 in favor of his grandson, the transfer

of the balance, viz. $105, being null and void.

In this case both parties appealed to the Supreme Court, the respond-

ent, A. M. et ux. having succeeded in getting the judgment of the court a

quo reversed on the second point and confirmed on the first point, were

allowed costs of a cross appeal.

In plaintiffs declaration it was alleged that the arrears of rent trans-

ferred to him and which he claimed from defendants, were due in virtue of

a life-rent constituted by a deed of cession, dated 16th February, 1828, and

in the Superior Court, after argument, a motion was made by plaintiff to dis

charge the dilihiri inasmuch as it was discovered at the argument that a

clerical error of a serious nature to the interests of the present plaintiff had

inadvertently crept into one of the authentic documents invoked by the

plaintiff in support of his action, such error being as to the date of a certain

donation upon which the action is mainly based ; and inasmuch as such

clerical error could most easily be remedied by referring to the minute of the

notary who passed the deed or otherwise, this motion was granted, and a

second motion was made by the plaintiff en reprise d'insiance, praying to be

allowed to amend the declaration by addingunder count No. 10 in the decla-

ration the following, to wit :
" That the date of the constitution of the rent

5
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above mentioned was erroneously mentioned in the deed of transfer above

related as being made by and in virtue of the contract of marriage of the

said A. C, dated the 7th February, 1828.

" That the said constituted rent is made by a deed of the 16th February,

1830, as it appears from an authentic copy of said deed forming part of

exhibit number one of the plaintiff in this cause, and that the intention of

the parties to the said deed of transfer at the time of the execution thereof

was to transfer the arrears of rent constituted by the said defendant on the

16th February, 1830. The said rent being the only one du« by the said A. C.

to the said S. N."

Held, aflBrming the judgment of the courts below, that the error in the

transfer, as to the date of the deed under which the life-rent was due, was a

mere clerical error. There was no other liferent to which the transfer could

apply but the one in question. The claim was suflSciently identified by the

description of the deeds and the date of their registration, under the special

allegations of the plaintiff and the evidence which he has adduced.

Pilon T. Brnnet—T, 318.

COm.m.UtatiOn PUnd—Member or Synoa-Xrast, construction of-

Vested rlglits—Commntatlon fund—By-I.aw.

The sum received for commutation under the Clergy Reserve Act was

paid to the Church Society-of the Diocese of Hiiron, upon trust to pay to the

commuting clergy their stipends for life, and when such payment should
'

cease then " for the support and maintenance of the clergy of the Diocese

of Huron in such manner as should from time to time be declared by any

by-law or by-laws of the Synod to be from timfe to time passed for that pur-

pose." In 1860, a by-law was passed providing that out of the surplus of the

commutation fund clergymen of eight years and upwards active service

should receive each $200, with a provision for increase in certain events. In

1873, the plaintiff became entitled under this by-law, and in 1876 the Synod

(the successors of the Church Society) repealed all previous by-laws respect-

ing the fund, and made a different appropriation of it.

Held, affirming the judgment of the Court of Appeal for Ontario,

Fournier and Henry JJ. dissenting, that under the terms of the trust there

was no contract between the plaintiff and defendants ; the trustees had

power, fronl time to time, to pass by-laws regulating the fund in question

and making a different appropriation of it, for the support and mainten-

ance of the clergy of the diocese, and the plaintiff must be assumed to have

accepted his stipend with that knowledge and on that condition. (See

case as reported in 29 Grant 348 and 9 Ont. App. R, 411).

Wright T. Incorporated Synod of the Diocese of Uuron-xl. 95.
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Companies' Act, 1862 (Imp.)—Order making calls against past

member—Action—Declaration, form of—Demurrer.

See CORPORATIONS 15.

Company.
See BENEFIT SOCIETY.
" CORPORATIONS.
" RAILWAY AND RAILWAY COMPANIES.

Compromise— Deed of—Action to set aside for fraud and coercion.

See PARTITION.

Condition Precedent.
See CONTRACT 8.

" INSURANCE, MARINE 3.

« PETITION OF RIGHT 1, 2, 8, 16.

« RAILWAYS AND RAILWAY COMPANIES 9.

" SALE OF LANDS 2.

Consignment—Of Goods—Payment—Property.

See SALE OF GOODS 7.

Conspiracy—Between Deputy Eeturning Officer and Candidate's agent

to interfere with franchise by marking ballots.

See ELECTION 21.

Contempt—Power of Provincial Legislature to punish for.

See LEGISLATURE 9.

Contract ~Terms of dellTery—Reasonable time—Damages—Arts. 1067,

1073, 1544, C. C. I.. C.

On the 7th May, 1874, the appellant sold to the respondent five hundred

tons of hay. The writing, which was signed by the appellant alone, is in

following terms :
" Sold to G. A. C. fire hundred tons of timothy hay of best

quaUty, at the price of $21 per ton f. o. b. propellers in canal, Montreal, at

such times and in such quantities as the said G. A. C. shall order. The said

hay to be perfectly sound and dry when delivered on board, and weight

tested if required. The same to be paid for on delivery of each lot by order

or draft on self, at Bank of Montreal, the same to be consigned to order of

Dominion Bank, Toronto."

In execution of this contract, the appellant delivered one, hundred and

forty-seven tons and thirty-three pounds of hay, after which the respondent

refused to receive any more. The appellant having several times notified

the respondent, both verbally and in writing, by formal protest on the

28th July, 1874, requested him to take delivery of the remaining354 tons

of hay.

On the 11th November following, the appellant brought an action of

damages for breach of contract, by which he claimed $3,417.77, to wit, $2,471

5i
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diflference between the actual value of the hay at the date of the protest and

the contract pricje, and $943.77 for extra expenses which the appellant incur-

red, owing to the refusal of the respondent to fulfil his contract.

Held, that such a contract was to be executed within a reasonable time,

and that, from the evidence of the usages oftrade, the delivery, under the cir-

cumstances, was to be made before the new crop of hay, and that the respon-

dent, being in default to receive the hay when required, was bound to pay

the damages which the appellant had sustained, to wit, the diflference at the

place of delivery between the value when the acceptance was refused and

the contract, and other necessary expenses, the amount of which, being a

matter of evidence, is properly within the province of the court below to

determine. '

Chapman t. Larln.—It, 349.

2. Construction of—Accord and satisfaction-

Appellant, part owner of a vessel, brought an action agamst respond

ents, merchants and ship-brokers in England, alleging in his declaration that

while he had entire charge of said vessel as ship's husband, they, being his

agents, refused to obey and follow his directions in regard to said vessel, and

committed a breach of an agreement by which they undertook not to charter

nor send the vessel on any voyage, except as ordered by appellant, or with

his consent.

On the trial it appeared that E. V., a brother of respondents, had ob-

tained from appellant a fourth share in the vessel, the purchase being effect-

ed by one of the respondents ; and it was also shown that the agreement

between the parties was as alleged in the declaration. On the arrival of the

vessel at Liverpool, respondents went to a large expense in coppering her,

contrary to directions, and sent her on a voyage to Liverpool, of which appel-

lant disapproved. Appellant wrote to rospondents, complaining of their

conduct and protesting against the expense incurred. They replied, that

appellant could have no cause of complaint against them in their manage-

ment of the vessel, and alleged they would not have purchased a fourth

interest in the vessel, if they had not understood that they were to have the

management and control of the vessel when on the other side of the Atlantic.

A correspondence ensued, and finally, on the 17th November, 1869, appellant

wrote to them, referring to the fact that respondents complained of the

" eternal bickerings," and that it was not their fault. He then reasserted

his right to control the vessel, stated, in detail, his grounds of complaint

against them, and closed with the words: "To end the matter, if your

brother will dispose of his quarter, I will purchase it, say for $4,200 in cash."

This amount was about the same price for the share as appellant had sold it
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for some years before. Respondents accepted the offer, and the transfer

was made to appellant.

Held, on appeal, reversing the judgment of the Supreme Court of New

Brunswick, that the expression "to end the matter" should be construed as

applying to the bickerings referred to, and there had not been an accord

and satisfaction.

The contract having been made between appellant and respondents

only, and being a contract of agency apart from any question of ownership,

the action was properly brought by appellant in his own name.

Weldon v. Yanglian, t.—35.
3. To take shares.

See CORPORA.TIONS 9.

4. KesUeence of contractor—41 Vic. cbs. 6 and 7 (JST.B.)—By-law of city of St.

Jobn, Building erected In violation of—STegrllgence of Contractor—
I.labllity of Employer—Several defendants appearing by same attorney

—Separate connsel at trial—Cross-appeal—Rent, loss of—Damages.

On the 26th September, 187T, S. contracted to erect a proper and legal

building for W. on his (W.'s) land, in the city of St. John, Two days

after, a by-law of the city of St. John, under the Act of the Leg-

islature, 41 Vic. ch. 6, "The St. John Building Act, 1877," was passed,

prohibiting the erection of buildings such as the one contracted for, and

declaring them to be nuisances. By his contract, W. reserved the right to

alter or modify the plans and specifications, and to make any deviation in

the construction, detail or execution of the work without avoiding the con-

tract, &o., &c. By the contract it was also declared that W. had engaged B.

as superintendent of the erection—his duty being to enforce the conditions

of the contract, furnish drawings, &c., make estimates of the amount due,

and issue certificate. While W.'s building was in course of erection, the

centre wall, having been built on an insufficient foundation, feU, carrying

with it the party wall common to W. and McM., his neighbour.

On an action by McM. against W. and S. to recover damages for the

injury thus sustained, the jury found a verdict for the plaintiflf" for general

damages, $3,952, and $1,375 for loss of rent. This latter amount was found

separately, in order that the court might reduce it, if not recoverable.

On motion to the Supreme Court of New Brunswick for a non-suit or new

trial, the verdict was allowed to stand for $3,952, the amount of the general

damages found by the jury.

On appeal to the Supreme Court and cross-appeal by respondents to

have verdict stand for the full amount awarded by the jury. Held, Gwynne

J. dissenting, that at the time of the injury complained of, the contract for

the erection of W.'s building being in contravention of the provisions of a
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Talid by-law of the city of St. John, the defendant W., his contractors and his

agent (S.) were all equally responsible for the consequences of the improper

building of the illegal wall which caused the injury to McM. charged in the

declaration. That the jury, in the absence of any evidence to the contrary^

could adopt the actual loss of rent as a fair criterion by which to establish

the actual amount of the damage sustained, and therefore the verdict should

stand for the full amount claimed and awarded.

Per Grwynne J. dissenting.—That W. was not, by the terms of the con-

tract, liable for the injury, and, even if the by-law did make the building a

nuisance, the plaintiff could not, under the pleadings in the case, have the

benefit of it.

The defendants appeared by the same attorney, pleaded jointly by the

same attorney, and their defence was, in substance, precisely the same, but

they were represented at the trial by separate counsel. On examination of

plaintiff's witness, both counsel claimed the right to cross-examine the

witness.

Held, affirming the ruling of the judge at the trial, that the judge was

right in allowing only one counsel to cross-examine the witness.

Walker v. McMlllan.-Tl. 241.

5« Sale of goods—Payment—Appropriation -TTon-suit.

The Albert Mining Company (respondent) brought this action to recover

for coal sold and delivered to appellants during the years 1866, 1867 and

1868. S. and M. and McGr. were partners carrying on business under the

name of the Albertine Oil Company, the defendant S. furnishing the capital.

The contract for the coal was made by S. who was a large stockholder in the

plaintiff company and entitled to yearly dividends on his stock. The agree-

ment, as proved by plaintiffs, was that S. purchased the coal for the Albertine

0:1 Company, the members of which he named, that the president of the

plaintiff company told S. they would look to him for payment, as the other

partners were poor ; that the terms of sale were cash on delivery on board

the vessels ; and that S. agreed that the dividends payable to him on his

stock should be applied in payment for the coal ; that in consequence of this

arrangement the plaintiffs credited the Albertine Oil Company with the

amount of S.'s dividends as they were declared from time to time down to

August, 1860, leaving a balance of $912 due to S. It also appeared that the

coal delivered was charged in the plaintiffs' books to the Albertine Oil Com-

pany, and that the bills of lading on the shipments of the coal were also

made out in their name, and that some time afterwards a notice signed by S.

and M. was given to the plaintiffs, complaining of the inferior quality of the.

coal, and claiming damages in consequence. In the latter part of the year

1868, S. repudiated the agreement to appropriate his dividends to the pay-
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ment-of coal, and refused to sign the receipts therefor in the plaintiffs' books.

He had signed the receipt for the dividend of 1866.

The present action was then brought (in 1873) against S. and M., the

surviving partners of the Albertine Oil Company, MoGr. having died, to

recover the value of the coal. S. shortly afterwards brought an action against

the plaintiffs for the dividends ; the claim was referred to arbitration and an

award was made in favor of S. for upwards of $15,000, which the plaintiffs

paid in July, 1874. The receipt given for the payment stated that it was in

full satisfaction of the judgment in the suit of S. against the Albert Mining

Company, and it appeared (though evidence of this was objected to in the

present action) that it included the dividends for the years 1867 and 1868.

The learned judge before whom the action was tried non-suited the

plaintiffs, but the Supreme Court of Nova Scotia set aside the non-suit.

Held, reversing the judgment of the court below, Strong J. dissenting,

that there being clear evidence of the appropriation of S.'s dividends in pur-

suance of agreement made with him, and therefore of the plaintiffs having

been paid for the coal in the manner and on the terms agreed on, the plain-

tiffs were properly non-suited.

Spnrr y. The Albert Mining Co.—ix. 35.

O. Contract—Breach of—Slaster and owner—Damages, measure of.

This action was brought by Or. against A. F. S. S. Co. to recover damages

lor an alleged breach of contract. The plaintiffwas master of the ss. " George

Shattuck," trading between Halifax and St. Pierre and other ports in the

Dominion. She was owned by defendant company, the plaintiff" being one

of the largest shareholders of the company. Plaintiff's contract was that he

was to supply the ship with men and provisions for the passengers and crew,

and sail her as commander for $900 amonth, afterwards increased to $950. The

ship had been originally accustomed to remain at St. Pierre forty-eight hours,

but the time was afterwards lengthened to sixty hours by the company, yet

the plaintiff insisted on remaining only forty-eight hours, against the express

directions of the company's agents at St Pierre, and was otherwise diso-

bedient to the agents, in consequence of which he was, on the 22nd May,

without prior notice, dismissed from the service of the company. The case

was tried before Sir William Young C.J., without a jury, who, considering

that the plaintiffwas not a master in the ordinary sense, held that he had

been wrongfully dismissed and found a verdict in his favor for $2,000. A rule

nisi was made absolute by the full court for a new trial.

On appeal to the Supreme Court of Canada it was Held, 1st. That even

if the dismissal had been wrongful, the damages were excessive, and the

case should go back for a new trial on this ground. 2nd. Per Ritchie C.J.

and Fournier and Gwynne JJ., that the fact of the master being a shareholder
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in the corporation owning the vessel, had no bearing on the case, and that

it was proper to grant a new trial to have the question as to whether the

plaintiff so acted as to justify his dismissal by the owners submitted to a

jury, or a judge, if case be tried without a jury.

Guilford T. Anglo-Frencb SB. Company.—ix, 303.

7. Of towage.

See SHIPS AND SHIPPING 5.

o. Condition precedent--nirectlon to jnry—Implied promise, wben part

performance.

In April, 1872, the defendant. Morrow, gave the plaintiffs, Waterous, ei al.

an order by letter for certain mill machinery, which the plaintiffs were to

put in complete operation to the defendant's satisfaction in a building to be

provided by the defendant. All the machinery, with the exception of a slab

saw, was supplied, and the mill was put in operation in the summer of 1872.

The defendant found fault with the machinery, and after alterations and

repairs made by the plaintiffs in 1873, the defendant put additional

machinery into the mill and worked it until 1875, when it was destroyed by

fire. The defendant had insured the whole machinery, including that sup-

plied by the plaintiffs, for $7,700, the additional machinery put in by himself

being valued at $2,500. The defendant received the benefit of the insurance

to the full amount of the loss. The contract price was $4,250, together with

freight and expenses, making in all $4,790. Some payments were made, but

the defendant refusing to pay a balance of $1,900, the plaintiffs brought an

action of assumpsit, adding the common counts.

At the close of the plaintiffs' case a non-suit was moved for on the

ground that it was a condition precedent to the defendant's liability accruing

that the work should be done to his satisfaction, and it was contended that

the plaintiff's own evidence showed that the defendant never was satisfied,

but that he was complaining all along. This point being over-ruled, the

defendant undertook to show that the machinery was not what was repre-

sented, but defective and in many parts had to be repaired, and that he had

already paid as much as it was worth. Much evidence was given on this

issue, and the plaintiffs endeavored to show that any defect in the working

of the mill was attributable to the shifting of the foundation erected by the

defendant himself, and to the want of skill of the men employed by him.

The learned judge left it to the jury to say whether the machinery was

reasonably fit and proper for the purpose for which it was intended, and if

not, directed them that the defendant was only bound to pay as much as it

was worth. The jury returned a verdict for the plaintiffs for $1,850, having

deducted; $200 for the defects and $80 for that part of the machinery not

supplied.
,
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A rule nisi to set aside the verdict and grant a new trial was made

absolute by the Supreme Court of New Brunswick (2 Pugs. & Bur. 11) on the

ground that the learned judge should have directed the jury that " the length

of time that the defendant used the machinery, the complaints he made

about it from time to time, and all the circumstances connected with it,

should have been left to the jury, with a direction for them to consider

whether from the defendant's dealings with it they could infer a new implied

contract on his part to keep the machinery and pay what it was worth,

though less than the contract price."

On appeal to the Supreme Court of Canada, Held, That in suing upon

this contf'act it was not necessary for the plaintiffs to have averred, as a,

condition precedent to their right to recover, that the work, besides having

-been skilfully, properly, suflSciently and in a workmanlike manner executed,

was completed to the satisfaction of the defendant.

In cases in which something has beea done under a special contract,

but not in strict accordance with the terms of the contract, although the

party cannot recover the remuneration stipulated for in the contract

because he has not done that which was to be the consideration for it, still,

if the other party has derived any benefit from the work done, as it would

be unjust to allow him to retain that without paying for it, the law implies a

promise upon his part to pay such a remuneration as the benefit conferred

upon him is reasonably worth. The jury in this case having decided upon

the evidence that the defendant had derived a. greater benefit from the

work done than was compensated by the amount he had already paid, the

plaintiffs were entitled to retain the benefit of the verdict, and the rule

granting a new trial should be discharged with costs.

Appeal allowed with costs.

Waterous t. Morrow—12th Deer. 1879,

9. Contract—Certificate of JEngrineer, whetlier a progress Xstlmate or final

Estimate.

Boomer & Son were contractors to build for MoGreevy the superstruc-

ture of the bridges on the North Shore Railway between Quebec and Three

Rivers. By the agreement the defendant Mc&reevy reserved the right to

himself to substitute iron for the wooden superstructures of any of the

bridges, and by notice to the plaintiffs to terminate the contract at any time

in regard thereto, he to pay the plaintiffs for the work done and materials

provided up to the time of giving such notice, '' on production of the certifi-

cate of the engineer of the said " defendant " establishing amount due."

The defendant acted on this provision of the contract with respect to three

of the bridges, by notice dated 2nd October, 1875, and Charles Odell, the

defendant's engjner, reported and certified under date of the same day
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$14,872.13 to be due, including $4,100 for iron work for two turn-tables pur-

chased by plaintifis for the work, and deducting a payment on account by

a note for $8,000. The engineer made another estimate, apparently in

amendment of his previous one, dated the same day, establishing the amount

at $22,131.93, without reference to the amount of the note for $8,000.

The defendant contended that the estiinates of the engineer did not

establish correctly either t,he amount of work done or value of materials, but

were merely progress estimates to enable work to progress generally under

the cbntract, until a final examination and acceptance ofthe works, and that,

as a matter of fact, the plaintiffs had been fully paid all they were entitled

to.

The Superior Court for Lower Canada, Caron J., awarded Boomer & Son

$15,042.44, deducting the turn-tables. This judgment the Court of Queen's

Bench affirmed with the exception of a further deduction of $2,006.03 for

which there appeared to have been no estimate given.

On appeal to the Supreme Court of Canada, Held, affirming the judgment

of the court below, that the proper conclusion from the evidence was that

the certificate in question was delivered to the plaintiifs as a final estimate,

intending to represent, as correct the debt of the defendant to the plaintiffs

for amount due on materials prepared for the bridges, upon which work was

stopped by defendant.

Appeal dismissed with costs.

McfireeTj V. Boomer—10th June, 1880.

J-v> Contract to sell on commission, breach of—Damages—Evidence from
defendant's own books—fSnppIemental demand—Settlement of accounts,

not-final—Prescription, interrnption of—G. C. P. Art. 345, 346—Tecbnlcal
objection not taken in conrt below—Bnle of Privy Council.

By written contract of the 23rd January, 1868, the plaintiff contracted

with the defendants to sell their goods in the Maritime Provinces, the

engagement to continue for a period of five years, subject to co-partnership

or business changes. By the contract he was to have 5 per cent, commis-

sion on all goods of defendants' manufacture and 2^ per cent, on all other

goods. This commission was to be paid to him on all sales, no matter

whether such sales had been effected by him or had been made direct to

purchasers by . defendants without his knowledge or intervention. The
plaintiff' was opening up an entirely new market for defendants' goods.

The plaintiff entered upon his duties under the contract, and in two

years succeeded in establishing a trade for defendants. On the 5th Decem-

ber, 1780, the defendants terminated the engagement, alleging that they did

so in consequence of the interruption to their business by the late fire

and some changes they expected to make in their business firm the ensuing

year.
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The plaintiff objected to his agency being terminated, and at the

expiration of the five years brought this action to recover abalance of $1,000

for unpaid commissions due and $10,000 damages for breach of contract.

On going to proof plaintiff examined defendant Ames, who produced

from defendants' ledgers a full statement of sales effected by defendants in

Maritime Provinces up to the 5th December, 1870. Thereupon plaintiff

made a supplemental demand, claiming $1,289.50 additional for unpaid

commissions.

The Superior Court for Lower Canada by its judgment rejected plaintiff''s

claim for damages on the ground that co-partnership and business changes

took place in December, 1870, in defendant's firm, and that this by the

terms of the contract entitled them to terminate it as they did. As to the

plaintiff's claim for unpaid commissions for the period up to the 5th Decem-

ber, 1870, the court held the same to be a good open existing demand, and

referred the accounts to an accountant, who found $1,705.78 due to plaintiff

for commissions. This report the same court by its final judgment adopted,

and condemned defendants in the above sum of $1,705.78 and interest from

service of process and costs.

The Court of Queen's Bench reversed the judgment of the Superior

Court and dismissed appellant's action, on the ground that it was proved

that after each trip made by plaintiff accounts were settled for commission

due to satisfaction of plaintiff, and that there was a settlement on the 29th

December, 1869, when engagement terminated, and that the evidence pro-

• duced by defendants showed that plaintiff was fully paid for all commissions

earned.

On appeal to the Supreme Court of Canada, Held, that nothing had

occurred at the settlement of commission, from time to time paid by the

defendants to the plaintiff upon the sales as the defendants themselves, who

alone had a perfect knowledge of them, represented them to be, which would

disentitle the plaintiff to have an account taken of all the sales upon which

he was by his contract entitled to commission at least up to 5th December,

1870. The plaintiff was not aware of the large sales which had been made

by defendants, and there could be no binding acquiescence when the

plaintiff was not aware of his rights. That the result of the account taken

by the accountant appointed by the Superior Court could not be objected

to, and therefore the judgment of the Superior Court should be affirmed.

Per Taschereau J.—^The prescription, if any, was interrupted by a letter

written by defendants to plaintiff before it accrued, and Walker v. Sweet

(21 L. C. Jur. 21) must be followed as long as it stands unreversed. The

objection, that the report was not duly received in evidence in the case.
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according to articles 345 and 346 C. C. P., had not been taken in the court

below, and the rule in the Privy Council, that a purely techical objection

not made in the court below cannot be entertained in appeal, must be

followed.

Appeal allowed with costs.

Fuller V. Ames—lOth June. 1880.

11. Under Statute of Frauds—As to whether mem. in writing contained

terms of—Qaestiou for Jury.

See SALE OF GOODS 10.

12. Contract sons selng priv^—Interrogatories on articulated facts—Evasive

answers taken as affirmative—C. C. P. arts. 328, 329.

The plaintiflf alleged that he made for defendant, for the use of the

Quebec, Montreal, Ottawa & Occidental Railway, 50,980 railway ties, accord-

ing to the stipulations of a contract sous seing priv4 (by private- writing)

entered into between defendant, acting by Robert McGrreevy, his brother,

agent and mandatary on one part, and one Joseph Lavallee and one Frs. L.

Duhaime on the other part, the said LavallSe & Duhaime having, shortly

after, made over to said plaintiff all their rights, claims and interests in the

said contract, together with one horse, for fifty dollars. That of the above

stated quantity of railway ties,- 33,900 were delivered by plaintiff to defendant

on the line of the said railway, and 17,080 were delivered on Launching places

on river banks {jeUes) and that the said ties were of the price and value stipu-

lated in the said contract. Plaintiff further alleged that he made for defen-

dant, and delivered to him 2,822 cull ties, for which the defendant promised

to pay him eight dollars per hundred and which were worth that price.

Lastly he alleged having paid for defendant, for the rent of a piece of ground,

forty dollars, making in all, according to the price stipulated in the said con-

tract and the value of the said ties, $6,855.89. He gave credit to defendant

for 13,765, leaving due him a balance of $3,090.89, which he claimed. Plaintiff

claimed a further sum of $1,000 for damages.

Defendant met the whole claim by a general denial, and alleged that the

said contract was never entered into by himself, but was entered into by the

said Robert iicGreevy, his brother, in his personal name and capacity, that

said plaintiff did not fulfil his said contract nor make the said ties as stipu-

lated in the said contract, and that the amount which he received was suffi-

cient to pay for the ties so made.

To interrogatories on articulated facts put to the defendant he answered,

with one or two exceptions :
" I do not know.'' The Superior Court at Three

Rivers held that these answers were evasive and insuflBcient, and must there-

fore be declared to be true and proved, and on these and on the evidence
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adduced gave judgment and condemned the defendant to pay to the plaintiff

$3,090.89 for the balance due on the price and value of said ties, dismissing

the plaintiffs claim for damages.

On appeal to the Court of Queen's Bench this judgment was unanimously

confirmed.

On appeal to the Supreme Court of Canada, Hcl(l, that the defendant

did not answer the interrogatories put to him, which referred to the matters

in issue, in a categorical, explicit and precise manner as he was hound to do

by law (C. C. P. arts. 228, 229). If he had no personal knowledge he should

have obtained the information from his general agent, clerks and others

acting for him in executing.the contract. These interrogatories, therefore,

were properly taken as affirmatively answered and proved the plaintiff's

case. Appeal dismissed with costs.

McGreevy v. Paille.-12tli February, 1881.

See CONTRACT 17.

13. Sale of goods not specified—^Intention to pass property—^Appropria-

tion.

See SALE OF GOODS 11.

14. Contract to cat Inmber—Testing of property—Writ of replevin—Slierllfs
possession nnder—Trespass—Pleading-Jus fertii—JTustillcatlon l>y Sberlff

under writ—Amendment, power of by Supreme Court of Canada.

In November, 1874, one Arbo entered into a written agreement vrith

one Muirhead to get logs off land under Muirhead's control, the logs to be

Mviirhead's property as cut. In December following one Marooney agreed

with Arbo to cut and haul logs for him from land specified in the agreement

between Arbo and Muirhead, which logs were to be Arbo's property at the

landing, Arbo agreeing to furnish Marooney with supplies to get the logs.

Marooney cut logs under this agreement and hauled them to the landing.

In November, 1 875, the logs not having been driven and Arbo not having

furnished sufficient supplies, he and Marooney rescinded their agreement,

Marooney giving his note to Arbo for the supplies, delivered. The logs

remained on the landing, and in February, 1876, they were seized as thepro-

peity of Arbo, who had become insolvent, under a writ of attachment, issued

under the Insolvent Act of 1875. In May, 1876, Marooney sold the logs to

the plaintiff, who drove them to the boom of the S. W. Miramichi, where

they were replevied by the assignee of Arbo's estate. The plaintiff put in a

claim of property in them, and the sheriff returned the writ of replevin, with

such claiift, to the attorney who issued the writ. No writ de prop. prob. hav-

ing been issued, the sheriff kept possession of the logs, and the plaintiff

brought trespass against him for taking thpm.
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The plaintifif pleaded : 1. Not guilty ; 2. Groods not the plaintift's ; 3.

Goods the goods ofthe assignee of Arbo, and defendant did acts complained of

by license of such assignee ; 4. (roods the goods of Muirhead, and defendant

didactscomplajnedof by license of Muirhead; 5. Goods property of defend-

ant.

A verdict was entered for plaintiff by consent for $1,554, the value of

all the logs, subject to be reduced to $420.47, the value of logs not cut by

Marooney, if the court should be of opinion that plaintiff not entitled to

Marooney logs.

The Supreme Court of New Brunswick reduced the verdict to the said

sum of $420.47. Se« 4 Pugs. & Bur. 25.

On appeal to the Supreme Court of Canada, Held,

Per Eitchie C.J.—That the judgment appealed from should be affirmed

on the following ground : It having been proved on the trial, without objec-

tion, and made part of the case, that the logs in question were seized by the

defendant, as sheriff, under a writ of replevin issued out of the Supreme

Court of New Brunswick, directing him to take the logs in question, the

sheriff was justified in taking the logs thereunder, and that as against the

plaintiff it was no wrongful taking or conversion. That this defence could be

given in evidence under the pleadings in the cause, or, if it could not be so

given, this being a strictly technical objection, and this defence having been

put forward on the trial without objection, and no such technical point

reserved on the trial, if necessary the record should be amended.

Per Strong and Gwynne JJ The parties at the trial having i:ested their

rights upon the question of title, viz. : were the logs the property of the plain-

tiff, or were they the property of ElUs, as assignee of Arbo, or of Muirhead,

and the plaintiff claiming title through Marooney, it was necessary for him to

show title in Marooney, which he had failed to do, and therefore he could

not recover for the Marooney logs.

Per Foamier and Henry JJ.—^The logs when taken were the property of

the plaintiff, and, he was therefore entitled to judgment on all the issues

raised.

Per Fournier J—^The defendant might have justified under the writ, and

the court might grant leave to add such a plea, but in that event the costs

should be paid by defendant.

Per Henry J—No effort having been made in the court below to add

such a plea it was too late and contrary to precedent and justice now to

admit it.

Per Gwynne J.—When the plaintiff fails to show in evidence that he

was in actual possession at the time of the taking, and is therefore driven to
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rest on the goodness of his title to the property, a defendant may ,in rebuttal

of the evidence of such title, set up a haie jus tertii without showing he had

any authority from the third person having such title. So a sheriff sued for

taking the goods of the plaintiff may show, under this issue, that the goods

belonged to a third party against whom he took them in execution. The

several matters therefore alleged in the 3rd, 4th and 5th pleas were matters

which could have been given in evidence under the issue joined upon the

2nd plea. As to the 5th plea, in view of the evidence it was quite inappro-

priate to such evidence, for the writ of replevin placed in the hands of the

defendant as sheriff to be executed did not vest in the defendant any pro-

perty in the goods, the taking of which was complained of, so as to euable

him to justify the taking as his own property as is done in the 5th plea. •

Appeal dismissed with costs.

Swim T. Sheriff-lOth June, 1881.

15. Partnership between Contractors—Nature of contract.

See PARTNERSHIP 3.

16. For carriage of Steel Rails—Eepresentation by Agent of Crown.

See PETITION OF RIGHT 17.

17. Contract for extra worlc—Decision of Engineer as to price binding-
Interrogatories on faits et articles, wlien to be take pro confessis—

Art. 239 C. C. P.—Motion for, necessary.

An action for 137,000 which the respondents claimed were due them for

balance on a sum of 1103,213.96, amount of work performed under contract

between appellant and respondents, and extra work agreed to between res-

pondents and appellant.

On appeal to the Supreme Court of Canada from the Court of Queen's

Bench for Lower Canada, Held. Taschereau .T. delivering the judgment of the

court, 1. The contention on the part of the respondents that the faiia et

articles submitted to the appellant should be taken pro confessis, because

the answers thereto were not direct, categorical and precise (art. 229 C. C.

P.) was not open to the respondents, as they had failed to make a motion to

that effect in the court of first instance. The case of Mc Greevy v. PailU

(5 Leg. News 95,) confirmed by Supreme Court, was not in point as a motion

had been regularly made and granted in the Superior Court. Nor has

Douglas v. Ritchie, 18 L. C. Jur. 274, any application. There the defendant

made default and had not answered the faits et articles at all. Here the

defendant had answered, and if plaintiffs desired to have the answers set

aside, it must be by motion.

2. The appellant was entitled to reversal of the judgment of the Queen's

Bench as to an item of $1,882.1 5, which appeared to have been allowed by

oversight.
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3. The sum of $3,765.20 added by the Court of Queen's Bench to amount

granted by the Superior Court should also be deducted from the judgment,

the difierence between 20 and 24 ots. per yard for earth work done in 1878,

there being sufficient evidence to establish that the engineer, who, by a

clause of the contract, was to fix the prices of all extra work and whose

decision the parties were bound to submit to, had fixed the price of such

work at 20 ots.

Appeal allowed with costs and judgment of the court below varied.

McGreevy t. McCarron.—18th June, 1883.

See CONTKA.CT 12.

18. Not complete or binding.

See SALE OP GOODS 13.

19. Eescission of, on ground of fraud and false representations.

See SALE OF LANDS 8.

2 0. Building Contract—Enforcement of—Violation of city bylaw—L.ialillity
ofowner-£ir«ct of by-law passed after contract made.

S. & Co., contractors for the erection of a building for the respoudent in

the city of St. John, N.B., brought an action claiming to have been pre-

vented by respondent from carrying out their contract. The declaration

also contained the common counts, part of the work having been performed.

By the terms of the contract the building, when erected, would not have

conformed to the provisions of the by-law of the city passed (under authority

of an Act of the General Assembly of New Brunswick, 41 Vic. ch. 7) two

days after the contract was signed.

On the trial of the action the plaintiffs were non-suited, and an appli-

cation to the Supreme Court of New Brunswick to set such non-suit aside

was refused.

On appeal to the supreme Court of Canada, Held, Henry J. dissenting,

that the by-law of the said city of St. John made the said contract

illegal, and therefore the plaintiffs could not recover. Walker v. McMillan

(6 Can. S. C. E. 24i. See contract 4) followed.

Per Henry J—That the erection of the building would not, so far as

the evidence showed, be a violation of the by-law, and therefore the non-

suit should be set aside and a new trial ordered.

Appeal dismissed with costs.

Spears v. Walker.-23pd June, 1885.
oX. Action for breach of contract to snpply meat—Steward's decision bind-

ing on tbe parties—Forfeiture of deposit—Damages.
Action of damages for breach of the following contract

:

" 26th April, 1880."

« Tender for supplying the Windsor Hotel, Montreal, with meat, &c. from

1st May to 1st November, 1880.
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" We the undersigned do hereby agree to supply the Windsor Hotel,

" Montreal, with joints, &c., of meat, at the prices quoted, viz : (here follows

" a description of the articles to be supplied and the prices.)

" The quantity and quality of the foregoing supplies to be satisfactory to

" the steward of the hotel, and two hundred dollars ($200) are now handed

" the Windsor Hotel Syndicate as security for the due fulfilment of the con-

" tract, to be forieited in case of non-performance, and if at any time the

" hotel steward is obliged to procure supplies elsewhere through any cause

" or negligence of ours, any excess of cost then paid over the prices of this

" contract shall be chargeable against the deposit of two hundred dollars.

" The said deposit shall not bear interest.

" This contract may be cancelled by the Windsor Hotel Syndicate at

" any time should they lease or sell the hotel, or should the hotel from any

"cause be closed before 1st November next.

" Should this contract be satisfactorily fulfilled the deposit of two hun-

" dred dollars, or any balance of the same remaining in accordance withfore-

" going terms, shall be returnable on demand to us,

"All accounts to be paid weekly.

(Signed) " Bkown Beos.

" The foregoing tender and contract accepted.

(Signed) " Windsor Hotel Syndicate,

" by GrEOEQE Iles,

" Secretary House Managing Committee.

« Montreal, April 30th, 1880."

Plaintiff supplied meat until the 30th of June. The steward of the

hotel was dissatisfied and repeatedly notified the plaintiff of his dissatisfac-

tion, but did not immediately stop receiving meat. The supplies continuing

unsatisfactory to the steward, and in his opinion not according to the con-

tract, he so decided and reported his decision, and the contract was can-

celled whereby the deposit became forfeited. The defendants had been

obliged to expend |168 more than the deposit in obtaining meat elsewhere.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Queen's Bench for Lower Canada, that the parties

having agreed to make the steward the sole judge and to abide by his

decision, the plaintiff was bound by it. Further, the evidence showed

that the steward's dissatisfaction was justified by the inferiorityjof the meat

supplied, and that there was no mala fides on his part, but that he had

acted hon&fide under a reasonable sense of dissatisfaction.

Appeal dismissed with costs (Fournier and Henry JJ. dissenting).

Brown T. Allan—23rd Jane, 18S1.
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22. Completed by letters—Statute of frauds.

See SALE OF LANDS 10.

23. Contract to saw Inmber—Kedsslon of—Finding of Jury -Rlgrbt to re-

cover on common counts for irorfe done.

The plaintift was employed by the defendant under a written agree-

ment, not under seal, to saw lumber in the defendant's mill, of which, imder

the agreement, plaintiff had possession and charge.

It was contended on behalf of the plaintiff at the trial that this agree-

ment was rescinded, and that the plaintift was entitled to recover on the

common counts, for the work actually done up to the time of the alleged

recissjon.

The jury found in favour of the plaintiff upon the facts bearing upon

the alleged reoission, and the Supreme Court of Nova Scotia refused a rule

nisi for a new trial, Eigby J. delivering the judgment of the court. (See

5 Russell & Geldert 381).

It was contended on behalf of the plaintiff that the judgment appealed

from was correct, because there was sufficient evidence to warrant the jury

in finding that the agreement in question had been rescinded, and that the

defendant agreed to pay the plaintiff for the work done by the latter up to

the time of the said recission.

On appeal to the Supreme Court of Canada, Held, that for the reasons

given by Eigby J. in the court below the judgment should be afSrmed.

(Eitchie C. J. and Strong J. dissenting).

Appeal dismissed with costs.

lonng T. Tracer.—17th Feby. 1885.

24. Tender for contract by Arm—Asslininient of interest in tender to tliird

person—Alteration of—Specification after tender and before accept-

ance-Provision inserted against assignment—Incomple contract-Mo
locns standi in Individnal ntember of firm to bring action.

On the 1st of February, 1880, the corporation of the village of St.

Gabriel published a notice calling for tenders for certain waterworks required

for the village, accordiug to plan and specification.

C. St. James & Co. tendered " to do the several works of supplying and

laying water pipes in this village according to plan and specification," for the

sumof$37,600.y9.

The specification did not contain any prohibition against transferring or

or making over, in whole or in part, the contract for said works.

The tender of C. St. James & Co., when the tenders were opened, which

was on the 2nd March, 1880, was found to be the lowest but one, that of E.

Dubuc & Co. By a memo, of agreement, made on the 5th of March, 1880,

between C. St. James and Alexander Chisholm, doing business together under
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the name of C. St. James & Co,, of the first part, and one Charles B. Torrance,

of the second part, the parties of the first part transferred all their interest

in or to and by virtue of the tender to the party of the second part, for $500,

a further sum of 1500 to be paid by the party of the second part when con-

tract should be awarded by by-law duly passed.

Dubuc & Co. having availed themselves of certain irregularities to with-

draw their tender, the St. Grabriel council decided to make some changes in

the plans and specifications, and at a meeting held on the 12th July, 1880,

resolved that the specification as made by the engineer of the corporation,

with the corrections as amended by the council, be accepted and adopted,

and that Mr. Casimir St. James should be allowed two days to consider the

specification, and if he should accept that he should attend on the 15th

at 3 p.m. to sign the contract.

The new specification to which reference was made in the resolutions,

contained among other clauses the following :
" The contractor will not be

permitted to sub-let any portion of the work, except for the delivery of

materials, without the consent of the Municipal Council."

In the afternoon of the 15th July, Casimir St. James and Alexander

Chisholm went to the office of the respondent's notary for the purpose of

signing the contract referred to in the resolutions. At the same time Mr.

Torrance presented himself, and claimed the right to sign the contract in

question, as being the transferee of the two individuals above referred to,

producing and communicating to the Mayor, who was present, the document

hereinbefore referred to, by which C. St. James & Co. had transferred to

him all their interest in the contract in question.

The Mayor thereupon requested delay until the evening to consult the

council, which was to meet in accordance with the terms of the adjournment

on the 12th July.

At the council meeting which was held the same evening, the Mayor

made a report of the respective pretentions of St. James and ChishoDn and

Mr. Torrance. St. James was called upon by the members of the council to

state whether Mr. Torrance's pretentions were founded, and whether it was

true that that gentleman was the transferee of C. St. James & Co.'s interest

under the tender which they had submitted. The result was that the council

determined not to give the contract to C. St. James & Co., but sent for the

next lowest tenderers, to whom they made an offer on the terms and condi-

tions proposed to St. James & Co. at the meeting of the 12th July, and this

offer having been accepted it was resolved to give such next lowest tenderers

the contract, and the contract with them was signed the next day.

St. James, in his own name, and pretending to be the only person

interested in the tender of C. St. James & Co., then instituted an action in
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damages for breach of the contract which he pretended was entered into

between himself and respondent under the resolutions of 12th July, 1880.

The Superior Court for Lower Canada (Chagnon J.) dismissed the plain-

tift's action, holding that the evidence showed no individual tender by St.

James, but one by St. James and Chisholm, as constituting the firm of C. St.

James & Co., that therefore the plaintiff had no locus standi to maiataia the

action in his own name ; that, besides, under the circumstances there never

had been any completed contract between the parties ; the provision against

assigning the contract was a material stipulation which had been violated by

the assignment to Mr. Torrance, and that the council had been justified in

refusing to accept the tender.

This judgment was reversed by the Court of Eeview at Montreal, but

was restored by the judgment of the Court of Queen's Bench for Lower

Canada (appeal side).

On appeal to the Supreme Coiu't of Canada, Held, Henry J. dissenting,

that the judgments of the Superior Court and the Court of Queen's Bench

should be affirmed.

Appeal dismissed with costs.

St. James r. The Corporation of St. Gabriel.—12th May, 1885.

25. Suit for recission of—Fraud—Evidence.

See SALE OF LANDS 14.

26. Hiring and service-Clerk—Honey paid out—Prescription.

R. brought action against Y. and others, the heirs of D. D. Y., for ser-

vices done as clerk to the executor of D. D. Y.'s will, in administering the

estate and for money paid and laid out for estate.

Pleas : That all demands for salary were prescribed, by two years

under C. C. of L. C. Art. 2261, and all sums advanced to estate and paid for

and on account of it by five years under C. C. Art. 2260 § 6. 2. That the

executor, who received $400 p. a under the will had no right to employ a

clerk at expense of estate to do the work thereof, and B.'s work was done

for executor, against whom alone he had a claim.

Held, by" Superior Court for Lower Canada, that the only prescription for

yearly salary was that of 5 years, under Art. 2260 § 6, while that of .30 years

alone was applicable to claim for moneys laid out for estate. That the

ganeral powers of an executor include the engagement of clerks to keep

the books of the estate and to carry on its affairs (C. C. 914); and $1,754

was awarded to R.

In appeal the holdings of the Superior Court upon the several questions

of law were affirmed, but the action was dismissed (Tessier and Cross JJ.

dissenting) on the ground that there was evidence that R. had agreed to

accept $400 p. a. and had been paid that sum.
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On appeal to the Supreme Court, Held, that the judgment of the Court

of Qtieen's Bench for L. C. should be reversed, and that of the Superior

Court varied by increasing the amount awarded R. to $5,607.

Battray v. Young.—16tli Kovembep, 1885,

See AGEEEMENT.
" PETITION OP EIGHT 16.

Contributory—fiight of action against in winding up proceedings

under The Imperial Companies' Act, 1862.

See CORPORATIONS 15.

2. Of Bank of P.E.I.—Liability of, under 18th Vic, ch. 10, and 19th Vic.

oh. 11, P.E.L

See BANKS AND BANKING 7.

3, Right of set off by, in action against.

See BANKS AND BANKING 8.

Conversion by sheriff.

See CORPORATIONS 5.

" TROVER.

Corporations—PabUc company unAer 27 and 2S Vic. ch. 33—Sbare-
bolders I,labilities.

Certain shares in a company incorporated by letters patent, issued under

27 and 28 Vic. ch. 23, were allotted, by a resolution passed at a special

general meeting of the shareholders, to themselves, in proportion to the

number of shares held by them at that time, at 40 per cent, discount,

deducted from their nominal value, and scrip issued for them as fully paid

up. G., under this arrangement, was allotted nine shares, which were sub-

sequently assigned to the appellant for value as fully paid up. Appellant

enquired of the secretary of the company, who also informed him that they

were fully paid-up shares, and he accepted them in good faith as such, and

about a year afterwards became a director in the company. The shares

appeared as fully paid up on the certificates of transfer, whilst on each coun-

terfoil in the share-book the amount mentioned was " Shares, two, at $300

—

$600."

Held, reversing the judgment of the Court of Appeal for Ontario, that a

person purchasing shares in good, faith, without notice, from an original

shareholder under 27 and 28 Vic. ch. 23, as shares fully paid up, is not liable

to an execution creditor of the company whose execution has been returned

nulla bona, for the amount unpaid upon the shares. (Richards C.J. and

Ritchie J. dissenting.^
'

McCraken t. Melnt|re>-i, i19.
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2. Eailway Company—Mortgage by, of road.

See EAILWAYS AND EAILWAY COMPANIES 1.

3. Eailway Company—^Liability of for Fraudulent Shipping Note issued

by Agent.

See EAILWAYS AND EAILWAY COMPANIES 5.

4. Want of Seal,

See INSUEANCE, LIFE 2.

5. stile by Corporation—Attactament—Absent and Absconding^ Debtors' Act

of Nova Scotia, cb. 97, Kev. Stats, of 97. S.—Demurrer—Conversion by
SberUr—Justification under Order of Court—Seal.

One H. instituted proceedings against L. C. M. Company, the ofiBcers of

whicli resided in the United States, but which did business in Nova Scotia,

and, on the 25th May, 1872, caused a writ of attachment to be issued out of

the Supreme Court at Amherst, under the Absent and Absconding Debtors'

Act of Nova Scotia, directed to the appellant, the High SheriiF of the County

of Cumberland. Under this writ, the appellant seized certain chattels as

being the chattels of the said company. On the 12th November, 1872, an

order was issued out of the said court, directing the appellant to sell, and

the appellant did sell said chattels as being of a perishable nature. On the

11th December, 1874, a discontinuance was filed in the said cause by H.

On the 30th May, 1876, the respondent commenced an action against appel-

lant for the conversion of the chattels in question, contending that the com-

pany, having failed in its operations and being desirous of winding up its

affairs, and being indebted to him, had sold and conveyed to him the said

chattels by a certain memorandum of sale, dated 5th July, 1867, "signed on

behalf of the company," by one " Hawley, agent." To this memorandum a

seal was affixed which did not purport to be the seal of the company. The

appellant pleaded to the declaration, that he did not convert
;
goods not

plaintiff's ; not possessed ; and also a special plea of justification, setting forth

the proceedings by H., and that he had seized and sold the goods as the

goods of the company, in obedience to the attachment and order issued in

said proceedings. The respondent replied, setting up the discontinuance.

The appellant rejoined that the proceedings were not discontiuued, and that

the discontinuance was not filed till after the sale. He also demurred, on

the ground that, being bound to obey the order of the court, he could not be

affected by the discontinuance.

At the trial a verdict of $500 damages was rendered for respondent. The

appellant obtained a rule nisi to set aside verdict, and the rule and demurrer

were argued together. The court below refused to set aside the verdict and

gave judgment for plaintiff on the demurrer.
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Held, that the appeal should be allowed ; that the plea of justification

showed a sufficient answer to the declaration ; that the replication was bad,

and that the verdict must be set aside and judgment be for the defendant on

the demurrer.

Per Eitchie J. dissenting
—

^The seizing under the attachment, and not the

sale, constituted the conversion ; there was sufficient evidence to show that

the chattels in question had been transferred by the company to respondent,

and under sec. 15 ch. 53 of the Revised Statutes of Nova Scotia, the sale of

the chattels did not require to be under the corporate seal of the company.

Per Strong J The sale, and not the seizure, was the conversion com-

plained of, and to this the order of the court was a sufficient answer. Semhle,

a mere taking of the goods of a third person under a mesne attachment against

a defendant to keep them in medio until the termination of the action is not

a conversion.

Per Henry J.—The order for the sale would not have been a justification

for the original levy on the goods, as well as for the sale, if they had been the

' property of the respondent, but the evidence failed to show a sale by the

company to the respondent. Such a sale would require to be under the

corporate seal of the company, and did not come within the meaning of sec.

15 ch. 53 of the Revised Statutes of Nova Scotia.

McLean t. Bradley.— il, 535.

O. Mbareliolcler in public company—Action against by creditors of company
—Registration of certificate—Con. Stat. C. cli. 6i, sees. 33, 35.

In an action brought by McK. under the provisions of Con. Stats. Can.

ch. 63, against K. et al. as stockholders of a joint stock company incorpor-

ated under said Act, to recover the amount of an unpaid judgment they had

obtained against the company, the defendants K. et al. pleaded, inter alia,

that they had paid up their full shares and thereafter and before suit had

obtained and registered a certificate to that effect.

Held, affirming the judgment of the Court of Common Pleas, that under

sees. 33, 34 and 35 ch. 63 Con. Stats. Can., as soon as a shareholder has paid

up his full shares and has registered, although not until after the 30 days

mentioned in sec. 35, a certificate to that efiect, his liability to pay any debts

of the company then existing or thereafter contracted ceases, excepting

always debts to employees, as specially mentioned in sec. 36. (Eitchie C.J.

and Fournier J. dissenting.)

McKenzle v. Kittridge.-lv, 368.

7i Trespass by individual Corporators—Vlea—Corporation may sue Its mem*
bers—Rev. Stats. N. S. (Itb series) eta. 33 sec. 30.

J. C. and J. A. C, while trustees of school section No. 16, south district of

Pictou county, and N. C. as their servant, entered upon the school plot be-
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longing to their section, removed the school house from its foundation and

destroyed a portion of the stone wall. Subsequently, the trustees of said

school section brought an action of trespass quare clausum /regit and de

bonis asportatis against the said J. C, J. A. C. and N. C, for injury done to

'the school house, the property of the section. The defendants pleaded inter

oKa justification of the acts complained of, asserting that the acts were

legally performed by them in their capacity of trustees. Sub-sec. 4 of sec.

30, cap. 23, Eev. Stats. N. S. (4th series), declares that the sites for school

houses shall be defined by the trustees, subject to the sanction of the three

nearest commissioners residing out of the section. In this case the sanction

of the three nearest commissioners was not obtained.

Held, on appeal, that under cap. 23, Eev. Stats. N. S. (4th series) J. C, J.

A. C. and N. C. were not authorized to remove the school house from its site

in the manner mentioned. That defendants having subsequently abused

their right to enter upon the lands of the corporation by an overt act of

spoliation, the plaintiffs, who are a corporate body and are identical with the

corporation which existed at the time of the trespass, can maintain trespass

against the defendants for the injury done to the corporate property. That

when an action is brought in the name of a corporation without due author-

ity, it is not sufficient for the defendants to plead that the plaintiffs did not

legally constitute the corporation, but in such a case defendants ought to

apply to the summary jurisdiction of the court to stay proceedings.

Fictou Scliool Trustees t. Cameron.—it. 690.

o. Allotment of stock—Notice of—R.W. Co.—Action by creditor againgt a

sliareliolder—Conditional agreement.

The appellant, a judgment creditor of the T. G. & B. Railway Co., sued

the respondent as a shareholder therein, for unpaid stock. From the evi-

dence it appeared that the respondent signed the stock book, which was

headed by an agreement by the subscribers to become shareholders of the

stock for the amount set opposite their respective names, and upon allot--

ment by the company "of my or our said respective shares" they cove-

nanted to pay ten per cent, of the amount of the said shares and all future

calls. The company, on the 1st July, passed a resolution instructing their

secretary to issue allotment certificates to each shareholder for the amount

of shares held by him. The secretary prepared them, including one for the

respondent, and handed them to the company's broker to deliver to the

shareholders. The brokers published a notice, signed by the secretary, in a

daily paper, notifying subscribers to the capital stock of the T. G. & B. Kail-

way Co., that the first call of ten per cent, on the stock was required to be

^ paid immediately to them. The respondent never called for or received his
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certificate of allotment, and never paid the ten per cent., and swore that he

had never had any notice of the allotment having been made to him. The

case was tried twice, and the learned judge, at the second trial, although he

found that the respondent had subscribed for fifty shares and had been

allotted said fifty shares, was unable to say whether respondent had received

actual notice of allotment.

Held, affirming the judgment of the Court of Appeal, ttiat the document

signed by the respondent was only an application for shares, and that it was

necessary for the appellant to have shown notice within a reasonable time of

the allotment of shares to respondent, and that no notice whatever of such

allotment had been proved. (Ritchie C.J. and Gwynne J. dissenting).

Kasmitli T. Manning.—T. ill.

9. Company—Actlou for calls—IHisrepieseiitatlon—Contract—Repudiation-
Acquiescence by receipt of dividend

.

The Stadacona Insurance Company, incorporated in 1874, employed

local agents to obtain subscriptions for stock in the district of Quebec, such

local agents to receive a commission on shares subscribed. At the solicita-

tion of one of these local agents, F. X. C, intending to subscribe for five paid-

up shares, paid $500 and signed his name to the subscription book, the col-

lumns for the amount of the subscription and the number of shares being at

the time left in blank. These columns were afterwards, in the presence of

appellant, filled in with the number cf shares (56 shares) by the agent of the

company, without F. X. C.'s consent. Having discovered his position, one

of appellant's brothers, who had also subscribed in the same way, went next

day to Quebec and endeavored, but ineffectually, to induce the company to

relieve them from the larger liability. At the end of the year 1875 the com-

pany declared a dividend of 10 per cent, on the paid-up capital (moniant

vers6) and the plaintiff received a check for $50, for which he gave a receipt.

In the following year the company suffered heavy losses, and, notwithstand-

ing F. X. C.'s repeated endeavors to be relieved from the larger liability,

brought an action against him to recover the 3rd, 4th, 5th and 6th calls of

five per cent, on 50 shares of $100 each, alleged to have been subscribed by

F. X. C. in the capital stock of the company.

Held, Ritchie C.J. dubitante, reversing the judgment of the court below,

that the evidence showed the appellant never entered into a contract to

take 50 shares ; that the receipt given for a dividend of 10 per cent, on the

amount actually paid (montant versi) was not an admission of his liability

for the larger amount, and he therefore was not estopped from showing that

he was never, in fact, holder of 50 shares in the capital stock of the company.

Cote V. Stadacona Ins. Co.—Ti, 193.
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10. Sbarebolders—Rlgrbta of—The Banking; Act, 34 Vic. cb. 5 sees. 19 and
58—Besolntions by directors and sbarebolders not binding on absent

sbarebolders—Ekinitable plea.

Bank of L. brought an action against S., the appellant (defendant), as

shareholder, to recover a call of 10 per cent, on twenty-five shares held by

him in that bank. By the 7th plea, and for defence on equitable grounds,

defendant said, " that before the said call or notice thereof to the defendant,

the defendant made, in good faith and for valid consideration in that behalf, a

transfer and assignment of all the shares and stock which he had held in

the bank of L. to a person authorized and quaUfled to receive the same, and

the defendant and the transferees of the said shares or stock did all things

which were necessary for the valid and final transferring of the said shares

or stock ; but the said plaintiffs, without legal excuse and without reason,

refused to record such transfer, or to register the same in the books of the

bank, or to recognize the said transfer. And the defendant prays that the

said bank of L. shall be compelled and decreed to make and complete the

said transfer, and to do all things required on its part to be done to make

the said transfer valid and eft'ectual, and the said bank of L. be enjoined

from further prosecution of this suit."

The plaintifis filed no replication to this plea, but at the trial of the

action, which took place before James J., without a jury, they attempted to

justify the refusal to permit the transfer of the shares upon the ground that

at a special general meeting of the shareholders of the bank of L., held on

the 26th June, 1873, it was resolved " that, in the opinion of the meeting,

the bank of L. should not be allowed to go into liquidation, but that steps

should be taken to obtain a loan of such sum as may be necessary to enable

the bank to resume specie payments, and that the shareholders agree to

hold their shares without assigning them until the principal and interest

due on such loan shall be fully paid, and to execute, when required, a bond

to that eflect."

The defendant was not present at the meeting when this resolution was

passed, and it appeared from the evidence that the bank of L. effected a

loan of $80,000 from the bank of S. upon the security of one B., who, to

secure himself, took bonds for lesser amounts from other shareholders,

including the defendant, whose bond was released by B. when the defendant

sold his shares. This he did in 1877 to certain persons then in good stand-

ing, and powers of attorney, executed by defendant and the purchasers

respectively, were sent to the manager of the bank of L., in whose favor they

were drawn, to enable him to complete the transfer. The directors of the

bank of L. refused to permit the transfer, but the defendant was not notified

of their refusal, nor did they make any claim against him for any indebted-



91

COrporations—Continued.
ness on his part to the bank ; and it appeared also from the evidence that

subsequently to the resolution of the 26th of June, 1873, and prior to the

sale by defendant of his shares, a large number of other shares had been

transferred in the books of the bank. In October, 1879, the bank of L.

became insolvent, and the bank of S., the respondents, obtained leave to

intervene and carry on the action.

At the trial a verdict was found by the judge in favor of the appellant

;

but the Supreme Court of Nova Scotia, James J. dissenting, made absolute

a rule nisi to set aside the verdict.

On appeal to the Supreme Court of Canada, it was Held, reversing the

judgment of the Supreme Court of Nova Scotia, that the resolution of the

26th June, 1873, could not bind shareholders not present at that meeting,

even if it had been acted upon, and under the facts disclosed in evidence

the defendant could not be deprived of his legal right under the Banking

Act to transfer his shares, and to have the transfer recorded in the books

of the bank ; and the 7th plea was therefore a good equitable defence to the

action.

Per Strong and G-wynne JJ It is doubtful whether the strict rules

applied in England to equitable defences pleaded under the C. L. Procedure

Act, should be adopted with reference to such pleas in Nova Scotia, where

both legal and equitable remedies are administered by the same court and

in the same form of procedure.

Smith T. Bank ofNova Seotia-Till, 55$.

11. Liability of Fablic Company—Shnreboider—27 * 88 Vic. cli. 33—Estoppel
—Mortgagee of sliareN.

The Ontario Wood Pavement Company, incorporated under 27 & 28 Vic.

ch. 23, with power to increase by by-law the capital stock of the company

" after the whole capital stock of the company shall have been allotted and

paid in, but not sooner," assumed to pass a by-law increasing the capital

stock from $130,000 to $250,000 before the original capital stock had been

paid in. F.et al., execution creditors of the company, whose writ had been

returned unsatisfied, instituted proceedings by wa.y ot sci. fa. against A. as

holder of shares not fully paid up in said company. It appeared from an

examination of the books that the shares alleged to be held by A. were shares

of the increased capital and not of that originally authorized.

Held, affirming the judgment of the Court of Appeal, that as there was

evidence that the original nominal capital of $130,000 was never paid in, the

directors had no power to increase the stock of the company, and as the stock

held by A. consisted wholly of new unauthorized stock, P. et al. were not

entitled to recover.
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Per Grwynne J. dissenting—The objection not having been talien by the

defendant, or tried, the court, under sec. 22 oh. 38 E S. O., should put the

questions of fact upon which the validity and sufflcienoy of the objections

suggested by the court rested, into a course for trial in due form of law.

Where a statutory liability is attempted to be imposed on a party which

can only attach to an actual legal shareholder in a company, he is not estop-

ped by the mere fact of having received transfers of certificates of stocis irom

questioning the legality of the issue of such stock.

Per Strong and Henry JJ . (Gwynne J. contra)—That although A,, a mort-

gagee of the shares and not an absolute owner, had taken a transfer absolute

in form and caused it to be entered in the books of the company as an

absolute transfer, he was not estopped from proving that the transfer of the

shares was by way of mortgage. 27 & 28 Vic. ch. 23 sec. 5 sub-sec. 19.

Page V. Austin.—X, 132.

12. 45 Vic. eta. SS (D.)—Construction of—Foreign Company—Windin^-np.
The Steel Company of Canada (limited), incorporated in England under

the Imperial Joint Stock Companies Acts, 1862-1867, and carrying on busi-

ness in Nova Scotia, and having its priacipal place of business at London-

derry, Nova Scotia, was, by order of a judge, on the application of the

respondents ana with the consent of the company, ordered to be wound-up

under 45 Vic. ch. 23 (D). The appellants, creditors of the Steel Company,

intervened, and objected to the granting of the winding-up order on the

ground that 45 Vic. oh. 23, was not applicable to the company.

Held, reversing the judgment of the Supreme Court of Nova Scotia,

Foumier J. dissenting, that 45 Vic. ch. 23 was not applicable to such com-

pany.

The Mercbants Bank of Halifax t. Willespie.—x, 312.

13. Liability of for Libel.

See LIBEL.

14. Benefit Society—Expulsion of Member from.

See BENEFIT SOCIETY.

15. Ttae (Imperial) Companies' Act, 1862—Order malting calls against past
member—Rigtat of action tbereon-Declaration—Demurrer.

'

I he defendant was a holder at one time of 100 shares in Barned's

Banking Company (limited) but had ceased to be a member of the company

before the commencement of the winding up. An order for' the winding up

of the said company having been made by the High Court of Chancery in

England, and the defendant having been placed upon the list of contribu-

tories, pursuant to the provisions of the Winding Up Act, the said court, by

an order made on 2nd January, 1870, made a call on the defendant for a
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certain sum in respept of his shares in the said company, and directed him

to pay it to one of the oificial liquidators.

Subsequently to this order, the plaintiffs commenced this action in the

Court of Queen's Bench for Upper Canada, and their declaration being

' demurred toby the defendant, the .matter was argued in Hilary Term, 1875,

and the demurrer disallowed. The case is reported in 36 U. C. Q. B. 256.

Afterwards the plaintiffs amended their declaration as suggested in the

judgment then given, by charging the defendant distinctly as a past mem-

ber, and, the amended declaration being again demurred to, the matter was

argued before the Court of Queen's Bench, on 4th October, 1877, and the

demurrer was allowed, Wilson J. dissenting. The decision is reported in

40 U. C. Q. B. 435.

From this decision the respondents appealed to the Court of Appeal for

Ontario, and on 23rd December, 1878 that court delivered judgment revers-

ing the decision of the Court of Queen's Bench, and allowing the appeal.

Reported 3 Ont. App. E. 371.

The defendant appealed to the Supreme Court of Canada from that

judgment, which decided that the liability of the defendant to pay the calls

was a debt which originated at the time he became a holder of the shares,

and that the plaintiffs were entitled to sue him here for the recovery there-

of.

The declaration set out sections 6, 7, 38, and sub-sees. 1, 2, 3, & 4 of sec.

38; sections 74, 75, 79 sub-sees. 4 <fe5; sec. 80 sub-sec. 4; sections 81,83,

92, 98, 102 and 106 of the Imperial Companies' Act of 1862, 25 & 26 Vic.

oh. 89. The declaration then set out that the plaintiffs were a company duly

incorporated and registered in England under the said Act, and limited by

shares, and the defendant was the holder of one hundred shares in the

capital stock of the said company, and was, in respect of the said shares, a

member of the said company, and had not ceased to be a member for the

period of a year or upwards prior to the commencement of the winding up

thereinafter mentioned, and was liable, iu respect of the said shares, to con-

tribute as a past member to its assets in the event of its being wound up,

and the said company became unable to pay its debts, and thereupon such

proceedings were had in the High Court of Chancery in England, before the

Master of the EoUs, one of the judges of tjiat court, that it was proved

to the satisfaction of the said court that the said company was unable to

pay its debts, and the said court was of opinion that it was just and equitable

that the said company should be wound up, and an order was duly made by

the said court for the winding up pf the said company by the said court,

and all things happened and were done necessary to make the said order

valid under the said Act, and by other orders of the said court Harwood
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Waloot Banner and John Young were duly appointed ofScial liquidators of

the said company, and by another order of the said court, made as soon as

might be after the making of the said order for winding up the said com-

pany, the said court duly settled the list of contributories to the assets of

the said company, and thereby declared the defendant to be, and settled

him on the said list as a contributory in respect of the said one hundred

shares as a member or contributory in his own right, and as included in the

list of contributories, on the sixth day of December, A.D. 1867, and after-

wards by an order duly made on the second day of January, 1870, by the

said court, the said court made a call upon the defendant of thirty-three

pounds sterling per share in respect of fifty of the said shares for which the

defendant had been so settled in the list of contributories, and a call of

thirty-nine pounds ten shillings sterling per share in respect of the other

fifty of the said shares, and ordered that the defendant should, on or before

the ninth day of September, 1870, or within twenty-four days after the ser-

vice of the said order, pay the said sum of three thousand six hundred and

twenty-five pounds to the said Harwood Walcot Banner, of 26 North John

street, Liverpool, in the county of Lancaster, one of the said official liqui-

dators, such sum being by the said order declared to be the amount due

from the defendant in respect of the said calls of thirty-three pounds per

share, and of thirty-nine pounds ten shillings per share. And the said order

was, before the said ninth day of September, duly served upon the defen-

dant, and the said Act of Parliament or law, during all the time aforesaid,

was and is still in full force, and was and is the law of England ; and all

things happened and were done, and all times elapsed necessary to render

the defendant liable to pay the said sum of money, and to entitle the plain-

" tiffs to maintain this action for the non-payment thereof, and the said sum
of money is equal to the sum of seventeen thousand six and forty-two doUars

of lawful money of Canada, yet the defendant had not paid the same, and

the plaintiffs claimed thirty thousand dollars.

To this declaration the defendant demurred on the following grounds :—
That the declaration did not show any facts or circumstances which,

under the laws in force in this province, give the plaintiffs any right of action

against the defendant : That said declaration did not show that under the

aUeged Act of Parliament, or under the law of England the plaintifii had

any right of action against the defendant : That it appeared by said declara-

tion, that the said company of the plaintiffs was being wound np by the

High Court of Chancery in England, and under the authority of the alleged

Act of Parliament in the declaration mentioned, and the plaintiffs were

not shown to have the power under said Act to sue or bring actions for any
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call made by said court : That it was not stown that any calls were made on

the alleged shares before said order for winding-up was made, or that the

defendant was the holder of the said shares, or any of them, at the time

of making any such calls or that he ever became indebted to the plain-

tiffs upon or in respect of the said shares, or any of them : That it

appeared by said declaration that defendant had ceased to be the holder of

any of the said shares before the commencement of the winding-up of the

said company, and that the defendant was at most only a past member

:

That under the law of this country the defendant would not be liable for

any call made after he ceased to be a<holder of said shares, and the declara-

tion did not show any provision of English law that made him liable to the

plaintiffs for any such call : That it appeared by the English law as set out

in said declaration that a past member like the defendant was not subject to

the same liability as a present member, and said declaration did not show

that any debts or liabilities of the said company existed to or in respect of

which defendant was liable to contribute or in respect of which he could be

placed on the list of contributories, or that he was liable to contribute any-

thing : That as the plaintiffs were now suing on a law not in force in this

country, and were claiming a liability which did not exist under the laws of

this country, they were bound to show that the liability they claimed clearly

existed under the English law, which they had not done : That it appeared

by said declaration that after an order had been made for winding up a

company all power in regard to collecting or getting in the assets of the said

company was invested in the said Court of Chancery, which was a specially

appointed tribunal for that purpose and had special and extraordinary powers

which could not be enforced in this country : That it appeared that any

proceedings had were not final, and that said court had power to rectify the

Ust of contributories and could at any time remove the defendant's name

from such list : Also, that said court had the power to restore to the

defendant all or any part of the moneys which he might pay imder the

said order making said calls, and that the English law as presented by said

declaration showed that the proceedings had were not final in their character

like a judgment, and the rights of plaintiffs, if any, could be enforced only by

said special tribunal, and not by suit at law in this country.

On appeal to the Supreme Court of Canada, Held, Per Ritchie C.J. and

Fournier and Henry JJ. (Strong and Gwynne JJ. dissenting), that assuming an

action at law will lie for a call, such as was claimed to be due in this case, as

plaintiffs could not avail themselves of sec. 109 of The Companies' Act, 1862,

to declare generally, nor of sec. 1 06 of said Act, making the order conclusive

evidence that the money ordered to be paid was due, for the reason that
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neither of those sections applies to actions brought in this country ; and as

defendant's liability, if any, was not on the order as a final judgment, but

was a purely statutory liability of a limited character, it was necessary to

allege in the declaratim everything required by the statute to fix the

limited liability of a past member on the defendant, and which allegation,

if traversed, the plaintifi' would be bound to prove, and as the declaration on

its face contained no such allegations as show any such liability of defendant

as a past member, it was therefore bad.

2. Per Henry and Taschereau JJ.—That the declaration did not show

any right under the Act in the plaintiffs to sue in their own name.

Appeal allowed with costs.

Reynolds t. Barned's Banking Company.—3rd Fcby 1880.

16. Saint Jobii City—Power of Mayor, Ac, to ralfie tlie level of tbe streets—

Balslng a street in part and erecting fence on'part so raised by wbich

access to tbe street Is cut off—Xon>snit—Cbarter of city-Mnnleipal

Councils, powers of.

By the charter of the city of Saint John the corporation was given

power to alter, amend and repair streets theretofore laid out, or thereafter

to be laid out. The charter is confirmed by 26 Geo. 3 ch. 46, and the right

to alter the levels of streets is recognized by 9 G-eo. 4 ch. 4. Church street

was not one of the streets originally designated on the plan of the city. It

was made a public street in 1811, on petition of the owners of the land

through which it passes, who gave the land for the street. In 1874 the

corporation raised Church street below Canterbury street, filling it in to

within four or five feet of the plaintiff's house and shop. On the embank-

ment so made in front of the plaintiff's house and shop the corporation

erected a fence. By reason of this the plaintiff" had no access from the street

to his house and shop, but reached them by the narrow passage left next

the house and shop running easterly towards Canterbury street and westerly

toward Prince William street.

An action having been brought against the Mayor, &c., of the city for

the damage sustained by the plaintiff" by reason of so filling in the street and

erecting the fence, the plaintiff was non-suited by Duff" J,, on the ground

that the charter and Acts of Assembly gave the defendants full authority to

raise the level of the street, and that in them was vested the sole discretion

as to the time and manner of doing it, and that having exercised a bona fide

discretion in the matter and raised it the damage sustained by the plaintifi

was not the subject of an action ; that as to the erection of the fence on the

wall it was necessary for the protection of the public, and that it was the

duty of the defendants to put it there for that purpose.
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This non-suit was set aside by the Supreme Court of New Brunswick, it

being there held by Weldon, Fisher and Wetmore JJ., Allen C.J. and Duflf J.

dissenting, that the corporation had no right to fill in the street in the

manner in which they did it, and to erect the fence on the embankment in

front of the plaintiff's house and shop, and that the manner in which the

corporation had filled in the street and erected the fence, was of itself evid-

ence that they had acted carelessly and without reasonable skill and care

and that the consideration of this should not have been withdrawn from the

jury. (See 2 Pugs. & Bur. 636.)

On appeal to the Supreme Court of Canada, Held, that the non-suit

should not have been set aside. Fournier and Henry JJ. dissenting.

Per Gwynne J., Taschereau J. concurring ^That the defendants have,

under the several Acts ofParliament which confirm aiid amend their charter,

complete legislative power to raise or lower the level of the streets to any

extent that the irregularities of the ground may seem to the corporation

and its council, as representing the public, to require for the benefit and

convenience of the public, cannot be doubted ; the councils of these muni-

cipal corporations are themselves a deliberative law-making assembly, chosen

by the people to do whatever, within their jurisdiction, may in their judg-

ment be necessary for the public benefit, and the powers conferred upon

them must therefore have a liberal construction in view of the public

rather than of private interests. The power of altering, amending, repairing

and improving the streets, which is a power vested in the corporation for

the benefit of the public, whose representatives the council of the corpora-

tion are, is restricted by no condition save only the implied condition that

what shall be done in the name of the public, and ostensibly for their benefit

and convenience, shall not be done in such a manner as in reality to con-

stitute a public nuisance.

The plaintifiF has never rested his right to maintain this action upon the

ground that the act complained of is a public nuisance from which he sustain-

ed peculiar injury, and as he could not succeed without establishing the act

of which he complains to be such public nuisance, the non-siiit was right

and should be afiSrmed.

Appeal allowed with costs.

The Major, &c., of St. John v. Pattison—23rd February, 1880.

17. Building society—By-law—Ch. 69 C.S.X.C.—Pnrcbase ofland—Ultra vires.

La Cie de V., a building society incorporated under oh. 69 Con. Stats.

L. C, by its by-laws, on the 21st August, 1874, declared that the principal

object of the society was to purchase buUding lots, and to build on such lots

cottages costing about $1,000 each for every one of its members. In order
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to attain its object, the company, through its directors, obeying the instruc-

tions of the shareholders, on the 7th October, 1874, purchased the particular

lots described in the by-laws, and contracted for the building of twenty-four

cottages at $1,250 each, the amount that each of the shareholders had agreed

to pay. A year elapsed during which the cottages were built and drawn by

lot for distribution among the members. On the 11th October, 1875, the

vendors of the lots and contractors for the building of the cottages, being

shareholders in the Dominion BnUding Society, borrowed money from the

latter society, and transferred to the same, as collateral security, the moneys

due them by the appellants in virtue of the deeds of purchase and building

contract. The appellant company accepted the transfer and paid some

monies on account, and finally a deed of settlement acte de reglement de

comte was executed between the two companies, upon which was based the

suit against the appellants, brought by H. the respondent, as assignee of the

Dominion Mortgage Loan Company, which name was substituted for that of

"The Dominion Building Society," by 40 Vic. ch. 80 (D,)

Held) affirming the judgment of the court below, Strong and Gwynne 33.

dissenting, that the transaction in question was within the objects and pur-

poses for which the society was incorporated, and was therefore not ultra

vires. See 3 Dorion's E. 175.

La Compagnle de Villas dn Cap Gibraltar t. Hns^hes, 23 June, 1884.

18. Public streets—Dnty of Corporation as to repairs.

W. was the proprietor of an omnibus line running through some,of the

principal streets of Halifax under license from the corporation. Owing to

the want of repair on some of the streets, and the accumulation of snow and

ice, the conveyances could not be run according to time table, and there

was a falling off in the number of passengers
; moreover, some of the horses

were injured and vehicles broken or damaged by the rough state of the

streets.

Held, 1. Ritchie C.J. dissenting, that it was the duty of the corporation

to keep the streets in good repair; and 2. Gwynne 3. dissenting, that the

plaintifFwas entitled to retain his verdict, having proved special injury, and

the damages awarded not being too remote nor excessive.

Judgment of the Supreme Court of Nova Scotia affirmed and appeal

dismissed with costs.

The City of Halifax v. Walker.—16tli February, 1885.
19. Jregligence-Defective state of public brldge-I.lablllty of munielpalltr

for-Damages—Kew trial—Mlsdlrectlou.

An action was brought against the municipality of Colchester for damages
on account of iniury to the plaintiff from falling over a bridge at Acadia
Mines, such bridge being at the time very much out of repair, about twenty
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feet of the railing on one side having fallen away. At the trial, it was proved

that one of the standing committees of the municipal Council was a com-

mittee on roads aijd bridges, whose duty it was, among other things, to report

to the regular meetings of the council the state of the roads and bridges in

the county. There was no evidence as to whether the bridge was much used

as a thoroughfare or otherwise.

The only question submitted to the jury, was aa to the amount of damages.

Thejudge who tried the cause charged " that the accident which had occurred

to the plaintiflFwas a most disastrous one, resulting from the undoubted neg-

ligence of those on whom the duty lay of keeping the bridge in a safe condi-

tion, and that the Uability of the defendants was a matter of law which he

would reserve for the full court."

The jury found a verdict for the plaintiff for $3,000, and the defendants

obtained a rule nisi for a new trial, but the grounds on which such rule was

obtained did not include misdirection of the judge at the trial.

The Supreme Court of Nova Scotia were equally divided on the argument

of the rule nisi, two of the learned judges, Eigby and Weatherbe JJ., being

of opinion that the defendants' counsel had agreed in the view propounded

by the learned judge at the trial, and had requested the court to determine

the question of law first, as if the issue of negligence had been found against

defendant, upon sufficient evidence and under a proper charge. They con-

sidered the case disposed of by Walker v. The City of Halifax (See Corpora-

tions 18) and McQuarry v. The Municipality of St. Mary^s (not reported).

McDonald C.J. and Tompson J. were of opinion, that the reservation at

the trial was a reservation for the opinion of the court of a mixed question

of law and fact, and they not only doubted their power to draw inferences of

fact at all, but were unable to draw the inference of negligence, the evidence

being silent on material points, such as whether the bridge was much or little

travelled, and whether the alleged defect ever came to the knowledge of the

county officers.

On appeal to the Supreme Court of Canada, Held, Strong J. dissenting,

that the plaintiff was entitled to retain his verdict.

Per Strong J. dissenting, that there was not sufficient evidence of neglig-

ence to warrant the verdict, and the case reserved for the court being on

questions of fact as well as of law, a new trial might have been ordered, not-

withstanding the objection was not taken either at the trial or in the xuXenisi.

Appeal dismissed with costs.

Colchester v. Watson.—16th March, 1885.

20. Powers of Bridge Company—Impeding navigation—43 Vic. ch, 61

and 44 Vic. ch. 51 (D).

See NAVIGATION 3.

7i
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21. North Sbore Railway Company—Authority to use streets -Bamages—

iron-liablllty of Corporation—16 Tic. cli 100—39 Tic. eta. a see. S.

By 16 Vic. oh. 100 (Q.) the North Shore Bailway Company was authorized

to construct a railway to connect the cities of Quebec and Montreal, with the

restriction that the railway was not to be brought within the limits of the

city without the permissijn of the corporation of the city expressed by a

by-law.

In July, 1872, the City Council, by resolution, had given to the North

Shore Railway Company the liberty to choose one of the streets to the north

of St. Francis street in exchange for St. Joseph street, which had been at one

time chosen for that purpose. In 1874 the City Council were informed by the

oqppany that the line of railway had been located in Prince Edward street,

and the company asked the council to take the necessary steps to legalize the

line, but the corporation did not take any further action in the matter. In

1875, the company being unable to carry on its enterprise, the railway was

transferred to the Province of Quebec by a notarial deed, and the transfer

was ratified by 39 Vic. oh. 2 (D.) By that Act the name of the railway was

changed and the Legislature authorized the construction of the road to deep

water in the port of Quebec. It moreover declared that the railway should

be a public work and should be made in such places and in such manner as

the Lieutenant Governor in Council should determine and appoint as best

adapted to the general interests of the province. After the passing of this

Act the Provincial Government caused the road to be completed, and it

crossed part of the city of Quebec from its western boundary by passing

through Prince Edward street along its entire length.

The road was completed in 1876v In 1878, L. (the appellant) owner of

several houses bordering on Prince Edward, street, sued the corporation of

the city of Quebec for damages suffered on account of the construction and

working of the railway.

Held, affirming the judgment of the Court of Queen's Bench for Lower

Canada (appeal side), that the respondent had no right of action against the

corporation for the damages which he may have suffered by the construction

and working of the railway in question. If the corporation gave the authoriz-

ation required by 16 Vic. ch. 100 sec. 3, there was a complete justification of

the Acts complained of. The imposing of terms was discretionary with the

corporation. But the corporation never acted on the demand to legalize,

and never authorized, the building of the railway through Prince Edward
street. If the corporation could have prevented the government from con-

structing the railway in the streets of the city, in the face of the provisions

of 39 Vic. ch. 2, the respondent could also have prevented it. His recourse.
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if any, was not against the corporation but against the Provincial Govern-

ment, the owners of the railway.

Appeal dismissed with cots.

Lcfebvre t. The Corporation of the City of (luehec.-22nd June, 1885.

22. Agreement between Municipality and Eoad Company to discontinue

use of Engine—Construction of.

See AGREEMENT 13.

23. SfeKllgeiice—liBtolllty of Corporation for—Defective sldewalli—lawful

nne of street—Contributory neg^ligence-=-I>aniages.

In an action against the town of Portland, N.B., 'for damages arising from

an injury caused by a defective sidewalk, the evidence of the plaintiffshowed

that the accident whereby she was injured happened while she was engaged

in washing the windows of her dwelling from the outside of the house, and

that in taking a step backward, her foot went into a hole in the sidewalk and

she was thrown down and hurt ; she also swore that she knew the hole was

there. There was no evidence as to the nature or extent of the hole, nor was

affirmative evidence given of negligence on the part of any officer of the cor-

poration.

No motion for non-suit was made, and the jury were directed that if the

plaintiffknew the hole was there, it was contributory negligence; but if she

believed it was firm ground there was no contributory negligence.

The jury awarded the plaintiff $300 damages, and a rule nisi for a new

trial was discharged.

Held, Ritchie C.J. and Fournier J. dissenting, that there should be a

new trial.

Per Henry J.—That the plaintiff was lawfully using the street, and there

was evidence of negligence on the part of the corporation, but as the ques-

tion of contributory negligence had not been left to the jury as it should have

been there must be a new trial.

Per Gwynne and Taschereau JJ.—That there was no evidence of neglig-

ence to justify the verdict, and a non-suit should have been granted if moved

for.

Per Ritchie C.J. and Fournier J. dissenting.—That the plaintiff was

neither walking nor passing over, travelling upon, nor lawfully using the said

street as alleged in the declaration, and she was therefore not entitled to

recover.

Appeal allowed and new trial ordered.

The Town of Portland t. Grlfflths.-ieth IfoTemher, 1885.
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24. Promoters of company—Action agralnst company and promoters for

fraudulent misrepresentation—Action ex delicto for deceit—Frandnlent
concealment—Prospectus, alleged misstatements In.

A suit was brought against a joint stock company, and against four of the

shareholders who had been the promoters of the company. The bill alleged

that the defendants, other than the company, had been carrying on a lumber

business as partners and had become embarrassed ; that they then concocted

the scheme of forming a joint stock company ; that the sole object of the

proposed joint stock company was to relieve the members of the firm from

personal liability for debts incurred in the said business and induce the pub-

lic to advance money to carry on the business ; that application was made

to the Government of Ontario for a charter, and at the same time a prospec-

tus was issued which was set out in full in the bill ; that such prospectus

contained the following paragraphs among others, which the plaintiffs alleged

to be false : 1. The timber limits of the company, inclusive of the recent pur-

chase, consist of 222^ square miles, or 142,400 acres, and are estimated to

yield 200 milUon feet of lumber. 2, The interest of the proprietors of the old

company in its assets, estimated at about $140,000 over liabilities, has been

transferred to the new company at $105,000, all taken in paid up stock, and

the whole of the proceeds of the preferential stock will be used for the pur-

poses of the new company. 3. Preference stock not to exceed $75,000 will

be issued by the company to guarantee 8 per cent, yearly thereon to the year

1880, And over that amount the net profits will be divided amongst all (he

shareholders pro rata. 4. Should the holders of preference stock so desire

the company binds itself to take that stock back during the year 1880 at par,

with 8 per cent, per annum, on receiving six months notice in writing.

5. Even with present low prices the company, owing to their superior

facilities, will be able to pay a handsome dividend on the ordinary, as well as

on the preference, stock, and when the lumber market improves, as it must

soon do, the profits will be correspondingly increased.

The bill further alleged that the plaintiffs subscribed for stock in the

company on the faith of the statements in the prospectus : that the assets of

the old company were not transferred to the new in the condition that they

were in at the time of issuing the prospectus ; that the embarrassed condition

of the old company was not made known to the persons taking stock in the

new company, nor was the fact ofa mortgage on the assets ofthe old company
having been given to the Ontario Bank, after the prospectus was issued, but

before the stock certificates were granted; that the assets of the old com-

pany were not worth $140,000, or any sum, over liabilities, but were worth-

less
;
and prayed for a recission of the contract for taking stock, for re-pay-
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ment of the amount of such stock, and for damages against the directors

and promoters for misrepresentation.

There was evidence to show that the promoters had reason to believe

the prospects of the new company to be good, and that they had honestly

valued their assets.

On the argument three grounds of reUef were put forward: 1. Recission

of the contract to subscribe for preference stock ; 2. Specific performance of

the contract to take back the preference stock during the year 1880 at par

;

3. Damages against the directors and promoters for misrepresentation. The

company having become insolvent, the plaintiffs put their case principally

on the third ground.

Held, afiBrming the judgment ofthe court below, (11 Ont. App. E. 336,)

that the plaintifls could claim no relief against the company by way of rescis-

sion of the contract, because it appeared that they had acted as shareholders

and affirmed their contract as owners of shares after becoming aware of the

grounds of misrepresentation.

Held, also, as to the action against the defendants other than the com-

pany for deceit, that the evidence failed to establish such a case of fraudulent

misrepresentation as to entitle plaintiffs to succeed as for deceit.

Held, also, as to the alleged concealment of the mortgage to the Ontario

Bank, it having been given after the prospectus was issued it could not have

been in the prospectus, and moreover that the shareholders were in no way

damnified thereby, as the new company would have been equally liable for

the debt if the mortgage had not been given ; and as to the concealment of

the embarrassed condition of the old company, the evidence showed that

the old firm did not believe themselves to be insolvent ; and in neither case

were they liable in an action of this kind.

Appeal dismissed with costs.

Petrie t. The Onelpti lumber Oompany.—8th March, 1886.

25. Municipal corporation—Agreement by to take stock in Kailway Com-

pany and to pay for in debentures—Breaot of agreement—Eight of

Eailway Company to sue for special damages.

See DAMAGES 40.

26. Sale by Director to Company—BatlHcatlon of by-law by Shareholders

-

Vote of owner of property.

A director of a joint stock company personally owned a vessel which he

wished to sell to the company ; he was possessed of a majority of the

shares of the company, some of which he assigned to other persons in

such numbers as qualified them for the position of directors, which posi-

tion they accordingly filled. Upon a proposed sale and purchase by the
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company of the said vessel, the board of directors, including the owner of

the vessel, passed a by-law approving of such purchase by the company, and

subsequently at a general meeting of the shareholders, at which the said

owner and those to whom he had transferred the portions of his stock were

present and voted, a resolution was passed confirming the said by-law, which

resolution was opposed by a number of the shareholders representing nearly

one half of the total stock of the company.

Held, reversing the decision of the Court of Appeal, (11 Cnt. App. E. 205,)

that the board of directors had no power to pass the said by-law, and under

the circumstances the resolution of the shareholders confirming the by-law

was invaUd. v

Appeal allowed with costs

.

Beaty v. The North Western TransportatiOB Company.—9th April, 1886.

Costs—Charged against administrator personally—Where misconduct.

^-ee EXECUTORS 7.

2. In appeal.

See PRACTICE.

o. Bailway company—I/ands tafeen for railway purposes—Arbitration-
Award—Matters considered by arbitrators.

A railway company, having taken certain lands for the purposes of their

railway, made an offer to the owner in payment of the same which oflfer was

not accepted and the matter was referred to arbitration under the Cons.

Railway Act, 1879. On the day that the arbitrators met the company
executed an agreement for a crossing over the said land, ia addition to the

money payment, and it appeared that the arbitrators took the matter of the

crossing into consideration in making their award. The amount of the award

was less than the sum offered by the company, and both parties claimed to be

entitled to the costs of the arbitration, the company because the award was

less than their offer, and the owner because the value of the crossing was in-

cluded in the sum awarded which would make it greater than the oflfer.

Held, affirming the judgment of the Court of Appeal, and the judgment
of the Divisional Court, 5 0. R. 674, Gwynne J. dissenting, that under the

circumstances neither party was entitled to costs.

Appeal dismissed with costs.

Ontario and Quebec Bailway Co, v. Philbrick-9th April, 1886.

Counsel—Eight to recover fees—Agreement for.

See PETITION OF RIGHT 5,

At hearing.

Eight to begin.
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When appellant in person.

Fees in appeal.

See PRACTICE.

Counts—Misjoinder of, in an indictment.

See CRIMINAL APPEAL 2.

County Court—Of Halifax—Prohibition to restrain trial of cause by.

See PROHIBITION 4.

County Court—Judge of—No power on a scrutiny under Canada

Temperance Act to enquire into corrupt acts.

See CANADA TEMPERANCE ACT, 1878, 7.

Court of Chancery, Ont.—Transfer of action to, under Adm. Just.

Act.

See MORTGAGE 10.

2. Powers of in Ejectment—E. S. Ont. cb. 40 sec. 8'7.

See POSSESSION 5.

Court of Review, P.Q,.

See REVIEW, COURT OE.

Covenant— In mortgage deed.

See MORTGAGE 2.

Criminal Appeal indictment—Delegation of anthority by Attorney
General—sa and 33 Tic. ch. 29 sec. 38-Obtalnlng money under false

pretences.

On an indictment, containing four counts for obtaining money by false

pretences, was endorsed :
" I direct that this indictment be laid before the

grand jury.

MoNTKBAi, 6th October, 1880.

" L. 0. Loranger, Attorney-General ; by J. A. Mousseau, Q.C. ; C, P.

Davidson, Q.C."

Messrs. Mousseau and Davidson were the two counsel authorized to

represent the Crown in all the criminal proceedings during the term.

A motion supported by affidavit was made to quash the indictment on the

ground inter alia, that the preliminary formalities required by sec. 28 of 32

and 33 Vic. ch. 29, had not been obesrved. The Chief Justice allowed the

case to proceed, intimating that he would reserve the point raised, should the

defendant be found guilty. The defendant was convicted.

Held, on appeal, reversing the judgment of the Court of Queens Bench,

that under 32 and 33 Vic. ch. 29 sec. 28, the Attorney General could not

delegate to the judgment and discretion of another the power which the

legislature had authorized him personally to exercise to direct that a bill of

indictment for obtaining money by false pretences be laid before the grand
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jury ; and it being admitted that the Attorney Greneral gave no directions

with reference to this indictment, the motion to quash should have been

granted, and the verdict ought to be set aside,

Abraliains v. The Qaeen.—vl, 10.

2. Indictment—Misjoinder of connts—MansIanghter—Evidence.

An indictment contained two counts, one charging the prisoner with

murdering M. J. T. on the 1 0th November, 188 1 ; the other with manslaughter

of the said M. J. T. on the same day. The Grand Jury found " a true bill"

A motion to quash the indictment for misjoinder was refused, the counsel

for the prosecution electing to proceed on the first count only.

Held, affirming the judgment of the Supreme Court of New Brunswick,

that the indictment was sufficient.

The prisoner was convicted of manslaughter in killing his wife, who died

on the 10th November, 1881. The immediate cause of her death was acute

inflammation of the liver, which the medical testimony proved might be

occasioned by a blow or a fall against a hard substance. About three weeks

before her death (17th October preceding), the prisoner had knocked his

wife down with a bottle ; she fell against a door, and remained on the floor

insensible for some time; she was confined to her bed soon afterwards and

never recovered. Evidence was given of frequent acts of violence commit-

ted by the prisoner upon his wife within a year of her death, by knocking

her down and kicking her in the side.

The following questions were reserved, viz., whether the evidence of

assaults and violence committed by the prisoner upon the deceased, prior to

the 10th November or the 17th October, 1881, was properly received, and

whether there was any evidence to leave to the jury to sustain the charge in

the first count of the indictment ?

Held, affirming the judgment of the Supreme Court of New Brunswick,

that the evidence was properly received, and that there was evidence to

submit to the jury that the disease which caused her death was produced

by the injuries infficted by the prisoner.

Theal T. The Queen. -tH, 39J.

3. larceny—Bnstamped promissory note—Talnable security—S3 & 33 Vic.

cli. ai (D).

S. was indicted, tried aud convicted for stealing a note for the payment

and value of $258.33, the property of A. McC. and another. The evidence

showed that the promissory note in question was drawn by A. McC. and C.

R., and made payable to S.'s order. The said note was given by mistake to

S., it being supposed that the sum of $258.33 was due to him by the drawers,

instead of a leas sum of $175.00. The mistake being immediately discovered,

S. gave back the note to the drawers, unstamped and unindorsed^ in exchange
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for another note of $175.00. An opportunity occurring, S. afterwards, on the

same day, stole the note ; he caused it to be stamped, indorsed it, and tried

to collect it.

Held, on appeal, reversing the judgment of the Court of Queen's Bench
for Lower Canada (appeal side), that S. was not guilty of larceny of " a note "

or of '' a valuable security " within the meaning of the statute, and that the

oifenoe of which he was guilty was not correctly described in the indict-

ment.

Scott T. The QueeD.—ii, 349.

4. Wllness—Contradiction of—New trial.

The prosecutrix, in an indictment for rape, was asked in cross-examina-

tion, after she had declared she.had previously had connection with a man,

other than the prisoner, whether she remembered having been in the milk-

house of G. with two persons named M., one after the other.

Held, that the witness might have objected, or the judge might, in his

discretion, have told the witness she was or she was not bound to answer the

question
; but the court ought not to have refused to allow the question to

be put because the counsel for the prosecution objected to the question.

Held, also, that since the passing of 32 and 33 Vic. ch. 20 sec. 80, repeal-

ing so much of ch. 77 of Cons. Stat. L. C, as would authorize any court of the

Province of Quebec to order or grant a new trial in any criminal case ; and

of 32 and 33 Vic. ch. 36, repealing sect. 63 of ch. 77 Cons. Stat. L. C, the

Court of Queen's Bench of the Province of Quebec has no power to grant a

new trial.

Laliberte v. The Queen.—i, 117.

5. No right of appeal when Conviction unanimous.

See JURISDICTION 8.

O- Forgery—uttering forged order for payment of money—Ti-ying for an
olfeuce otber ttaan the one for whlcli prisoner e:ctradited.

The prisoner Cunningham was indicted and tried at the October Term,

1884; of the Supreme Court of Nova Scotia at HaUfax, Macdonald C.J. pre-

siding. There were three counts in the indictment, charging

—

1. That the said James Cunningham did feloniously offer, utter, dispose

of and put oif, knowing the same to be forged, a certain check or order for

the payment of money, which said forged order is as follows, that is to say

—

No. E. 43460. HaUfax, N.S., February 13th, 1884.

Merchants' Bank of Halifax

:

Pay William McFatridge, or order, two hundred and twenty-four dollars

and seventeen .cents (1224.) 7.)

(Sgd.) LONGARD BROS.

And endorsed as follows : " W. MoFatbidqe."

With intent to defraud.
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2. That the said James Cunningham afterwards, to wit, on the day and

year aforesaid, having in his custody and possession a certain other order

for the payment of money, which said last-mentioned order is as follows,

that is to say—

No. E. 43460. Halifax, N.S., February 13th, 1884.

Merchants' £ank of Halifax

:

Pay William McPatridge, or order, two hundred and twenty-four dollars

and seventeen cents ($224.17.)

(Sgd.) LONGARD BEOS.

He, the said James Cunningham, afterwards, to wit, on the day and year

last aforesaid, at Halifax aforesaid, feloniously did forge on the back of said

last-mentioned order a certain indorsement ot said order for the payment of

money, which said tbrged indorsement is as follows, that is to say, "W.

McFatridge," with intent to defraud.

3. That the said James Cunningham aiterward, to wit, on the day and

year aforesaid, feloniously did offer, utter, dispose of and put off, a certain

other forged order for the payment of money, which forged order is as fol-

lows, that is to say

—

No. E. 43460. Halifax, N.S., February 13th, 1884.

Merchants' Bank of Halifax

:

Pay William McFatridge, or order, two hundred and twenty-four dollars

and seventeen cents ($224.17.)

(Sgd.) LONGARD BROS.

And indorsed " W. MoFateidge."

With intent thereby then to defraud.

Counsel for the prisoner, before the jury were sworn, pleaded to the

jurisdiction of the court on the ground that the indictment charged an

offence or offences different from that for which the prisoner was extradited,

to which plea the attorney general demurred. Judgment was pronounced

sustaining the demurrer and the trial proceeded. The prisoner was con-

victed on the first and third counts of the indictment, and acquitted on the

second.

At the close of the trial counsel for the prisoner renewed his applica-

tion, and the C. J. agreed to reserve for the opinion of the judges and sub-

mitted :

—

(1) Whether the prisoner was indicted and tried for another and differ-

ent offence, or other and different offences, than that for which he was extra-

dited at the instance of the Government of Canada ; and if so, whether the

court had jurisdiction to try and convict the prisoner of such offence or

offences.
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(2) Whether the evidence on the part of the Crown, as reported here

with, is sufl5cient to sustain a conviction on the first and third counts of the

indictment or on either of those counts. The papers put in evidence on the

trial to be considered and read as part of the case.

The majority of the Supreme Court of Nova Scotia (Rigby, Smith and

Thompson JJ., McDonald CJ. and Weatherbe J. dissenting), Held, that the

prisoner was properly convicted on the third count.

Per Rigby J. delivering the judgment of the court.—Before the indorse-

ment of the original check it was an order for the payment of the sum
named to McFatridge, and to him only, but when endorsed it became liter-

ally an order for the payment of such sum to whoever should present it ; and

as the evidence was suifioient to justify the jury in concluding that it was

uttered by the prisoner, knowing that-the indorsement was forged, it would

appear at first sight that the verdict upon the third count at least was sus-

tained by the evidence, which is one of the questions referred to us under

the case reserved.

It was contended, however, on behalf of the prisoner, that as the Dom-

iuion Act 32 and 33 Vic. cap. 19, provides especially in sec. 26 for the oflFence

of knowingly uttering an order for the payment of money with a forged

indorsement that the verdict on the count in question was not sustained by

the evidence, because the indorsement of such an order should have been

charged in terms.

The strongest case that I have been able to find for the contention is

that of Bex. v. Arscott, cited by the prisoner's counsel from 6 Car. and

Payne, p. 408. The prisoner in that case was indicted for forging an indorse-

ment for the payment of money, and also with the uttering of the indorse-

ment ; and il. was held that as the section of the statute relating to the

offence under which he was indicted (sec. 1 Will IV. ch. 66) provided for the

forging of orders, and while it also provided for the forging of indorse-

ments of bills of exchange and other similar instruments which were desig-

nated, did not mention the indorsement of orders, it was therefore to be con-

cluded that the legislature did not intend that the forging of the indorse-

ment of the latter instrument was to be a punishable offence, although it

would really be the forging of an order, and as such might be said to be with-

in the terms of the Act.

Our Act, however, is very different from the imperial Act, under which

that case was decided, inasmuch that it draws no such distinction as would

exclude irom the category of criminal offences the forging of the indorse-

ment, which constitutes a part of the order set out in the third count. * • •

As the instrument is described in the first count as a check, the forgery
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of which would in no sense be supported by proof of the forgery of the in-

dorsement of a check, I think the conviction upon that count cannot be

sustained.

On behalf of the Crowa it was urged that the learned Chief Justice had

no jurisdiction to reserve the case, because the questions submitted did not

arise "on the trial," and therefore were not within the provisions of ch. 171

in the appendix to our Eevised Statutes. I was of opinion at the argument,

and stai think, that the second question submitted to us did arise at the

trial, and that we should assume that it did so arise unless the contrary was

made' to appear.

The other question reserved was, " whether the prisoner was indicted

and tried for another and different offence, or other and different offences,

than that for which he was extradited at the instance of the Government of

Canada ; and if so, whether the court had jurisdiction to try and convict the

prisoner of such offence or offences.

"

As it appears that this same question was raised at the trial by demur-

rer, and was decided by the presiding judge against the prisoner, it is too

late to raise it now in this way, as appears by the decision in Bex; v. Fader-

man et al., Denison, 572.

Per Weatherbe J. dissenting.—It is admitted that the evidence is not

sufficient to convict on the first count, and the only question is whether the

verdict can be sustained on the third.

It is argued, however, that an indorsement itself of an order to pay is

an order. That the order to pay McFatridge or order by the indorsement

of the name of McFatridge, the payee, becomes an order to pay the bearer,

and therefore that the charge as stated is supported by the proof.

What we have to do is to interpret the word "order" in the third count.

Is the above a strained interpretation, and can the word have two different

meanings in the same count ? We must not forget that the Legislature has

provided for the two distinct cases of the uttering of a forged " order," and

of the uttering of a forged " endorsement of an order." If the statute con-

templates both a forged order and a forged endorsement of an order, would

not the term "order," applied to the instrument in question, refer to the

main instrument in contradistinction to the indorsement, even supposing

that the whole instrument might be called, in the words of Coleridge J. in

Auiey's case (1 Dearsley & Bell, 298), "under some circumstances," a forged

order for the payment of money. In view of the particular statute in ques-

tion, upon principle, I should think the words " order for the payment of

money," should be construed to apply, as they would be considered to refer

ia the ordinary sense, to the main body of the instrument and not to the
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indorsement, and in the absence of authority to the contrary I must express

this to be upon consideration the best opinion I can form on the subject.

On appeal to the Supreme Court of Canada, Held, Per Foumier, Henry

and Taschereau JJ, (Eitchie C.J. and Strong J. dissenting), that evidence of

the uttering of a forged indorsement of a negotiable check or order is insuf-

ficient to sustain a conviction on a count of an indictment charging the

uttering of a forged check or order. On the second question reserved,

therefore, the judgment of the court below should be reversed and the

prisoner ordered to be discharged.

Per Eitchie C.J The question raised by the demurrer was not properly

before the Court in Appeal, the court below having 'been unanimous with

respect to it.

Per Strong J The court below rightly held, on the authority of ifei v.

Faderman (Den. C.C. 572), that the question raised by the demurrer was not

properly before the court, the C. J. having given judgment on the demurrer

over-ruling it at the trial. Moreover, there was nothing in the law under

which the prisoner was extradited to prevent the court from trying him for

any offence for which he was, according to the law of the Dominion, justi-

ciable before it.

Appeal allowed.

Queen v. Cnnnlngliam^l6tli Marcli, 1885

Cross Appeal.
See PEACTICE.

Crown—Eight of to plead prescription.

See PETITION OF EIGHT 3.

2. Not liable for tort.

See PETITION OF EIGHT 1, 10, 11.

3. Liability of, for Breach of Contract.

See PETITION OF RIGHT 8.

4. Forfeiture and Penaltiejp, right to recover by.

See PETITION OF EIGHT 1.

5. Non-liability on Parliamentary Contract.

iSee PETITION OF EIGHT 12.

6. Liability on Departmental Contract.

See PETITION OF EIGHT 13.

7. Non-liability for Non-feasance or Misconduct of its servants.

See PETITION OF EIGHT 10, 11.

8. Not a Common Carrier.

See PETITION OF EIGHT 10, 11.
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9. Petition of Eight to recover Damages for breach of Agreement by.

See PBTITIO>f OF E[GHT 15, 17.

10. Eepresentation by Agent of.

See PETITION OF BIGHT 17.

11. Lien lor Timber dues.

See PETITION OF EIGHT 18.

12. Property in Qaebec North Shore Turnpike Eoade.

See ROAD.

13. Interest on profits awarded Suppliant, refused.

See INTEREST 6.

14. Property held by, not liable to Taxation.

See ASSESSMENT AND TAXES 12..

15. Insolvent bank—Winding^np proceedings—Priority of Crown as simple

contract creditor—Estoppel—Acceptance of dividends by Crown not

walver-45 "Vic. ch. 28.

The Bank of Prince Edward Island became insolvent, and a winding up

order was made on the 19th June, 1882. At the time of its insolvency the

bank was indebted to Her Majesty in the sum ot $93,494.20, being part of

the public moneys of Canada, which had been deposited by several depart-^

ments of the government to the credit of the Receiver General. The iirst

claim filed by the Minister of Finance at the request of the respondents

(liquidators of the bank), did not specially notify the liquidators that her

Majesty would insist upon the privilege of being paid in full. Two dividends

of 15 percent, each were afterwards paid, and on the 28th February, 1884,

there was a balance due of $65,426.95. On that day the respondents were

notified that her Majesty intended to insist upon her prerogative right to

be paid in lull. At this time the liquidators had in their hands a sum suffi-

cient to pay in full her Majesty's claim. The following objection to the

claim was allowed by the Supreme Court of Prince Edward Island, viz

:

" That her Majesty, the Queen, represented by the Minister of Finance and

the Receiver General, has no prerogative or other right to receive from the

Uquidators of the Bank of Prince Edward Island the whole amount due to

her Majesty, as claimed by the proof thereof, and has only a right to receive

dividends as an ordinary creditor of the above banking company.

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the court below, 1. That the crown claiming as a simple contract

creditor has a right to priority over other creditors of equal degree. This

prerogative privilege belongs to the crown as representing the Dominion of

Canada, when claiming as a creditor of a provincial corporation in a provincial

court, and is not taken away in proceedings in insolvency by 45 Vic. oh. 23.
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2. That the crown had not waived its right to be preferred in this case

by the form in which the claim was made, and by the acceptance of two

dividends.
The Queen t. The Bank of Nova Scotia -xi, 1,

Curator—To substitution—Rights of action—Art. 154 C. C. P.

See SUBSTITUTION 3.

Custom and Usage—
See PEWHOLDER 1.

Custom of Paris—Arte. 279, 282 and 283.

See COMMUNITY.

Cy Pres, Doctrine of—Eeference to master to report scheme for

admiaistration of charitable fund.

See.CHAKITABLE TEUST.

Damages—For disturbance in enjoyment of pew.

See PEWHOLDEE 1.

2. Action of trespass for assault against Speaker of N". S. Legislature.

See LEGISLATUEE 9.

3. For trespass to wharf.

See NUISANCE.

4. For breach of contract for delivery of goods

See CONTEACT 1.

5. For unlawful arrest.

See CAPIAS.

6. Special and vindictive—Duty of appellate court.

See JURISDICTION 5.

7. Eent, loss of, as.

See CONTRACT 4.

8. Apportionment of in case of collision.

See MAEITIME COURT OF ONTARIO 2.

9. Lic[uidated by provision in contract.

See PETITION OF RIGHT 1.

10. Eesnlting from breach of contract with Government.

See PETITION OF RIGHT 8.

11. Excessive.

See FISHERY OFFICER 2.

12. Measure of—Breach of contract with captain of vessel.

See CONTRACT 6.

13. At sea.

See SHIPS AND SHIPPING 5.

8
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14. To ship.

See SHIPS AND SHIPPIKG 4.

15. Special—^Excessive.

See LIBEL.

16. For breach of agreement; to be recovered by petition of right—Judg-

ment obtained against joint misfeasor—Effect of, in reduction of

damages.

See PETITION OF RIGHT 15.

17. Excessive—Application for new trial.

See JURISDICTION 22.

18. Light and air, interfering with.

Sf.e BASEMENT 3.

19. Action on ttae case—Injunction, declaration alleging; order for obtnlned

maliclonsly—Demurrer.

Action for maliciously obtaining an ex parte injutjction order from a

judge, whereby the plaintiff was restrained from disposing of certain lumber,

in consequence of which lie had sustained damage as was alleged.

The declaration set out that plaintiff was possessed as of his own pro-

perty of certain lumber, that defendants wrongfully, improperly, maliciously

and without any reasonable or probable cause, and without any notice to

plaintiff made an ex parte application to a judge of the Supreme Court of

New Brunswick for an injunction in a suit commenced by them in said

Supreme Court on the equity side, in which suit defendants were plaintiffs

and the now plaintiff with others were defendants, and procured from said

judge an ex parte order of injunction whereby, &c., which order defendant

caused to be served on plaintiff; that plaintiff afterwards appeared to the

said suit and put in his answer, but defendants did not further prosecute

their suit, which was dismissed with costs and the order of injunction became

of no further effect ; that by reason of obtaining and service on plaintiff of

said order he was hindered and prevented from manufacturing, &c., said

lumber for along space of time whereby said lumber was greatly injured and

part thereof lost and the plaintiff lost large gains, &c. To this declaration

plaintiffs demurred.

The demurrer was sustained by the Supreme Court of New Brunswick

.

{See 2 Pugs. & Bur. 469.)

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the court below, that the declaration disclosed no cause of action.

By the statute of New Brunswick (2 Revised St. p. 77,) such an order is

granted on a sworn bill, or on the bill and an affidavit, and may be granted

ex parte, subject to be dissolved on sufficient ground shown by affidavit on
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the part of the defendant. Here there was no allegation that the iBJunction

was dissolved, or that any application was made for its dissolution, or that

the order was obtained by any suggestio falsi, or suppressio veri on the part

of the plaintiff, and for aught that appeared in the declaration, the judge

exercised a sound discretion in granting the order.

Appeal dismissed with costs.

Collins V. £veritt.-12tli December, 1879.

20. Adjoining land owners—Where defendant has allowed cellars to remain
after building destroyed—Damage from water collecting in them and
running against wall of house built by plalntiff-rWhether defendant
liable—Action on the case—Declaration-Non-snit.

The plaintiffs owned a building lot in the City of St. John on which

they excavated a cellar and foundation, and built a large and valuable

building. The soil of the bottom of the cellar and under the foundation

was clay. The defendants owned the adjoining lot on which, in 1848, (the

time their ancestor, Stephenson, purchased it) .there was a house. There

was a cellar under the house adjoining the plaintiffs' land. Stephenson, or

his tenant, dug another cellar joining the first one, and put up another house

on the same lot. Those houses stood until 1871, when they were burned,

leaving the cellars uncovered, thus making one large uncovered hole,

bounded on the west by Charlotte Street, and on the north by the plaintiffs

lot. These holes collected large quantities of water in them from the street

and from the surface, and also by percolation from the land adjoining.

When the plaintiffs' house was built the cellars being co-terminous with the

foundation of the plaintiffs' building, and the soil being clay, these holes

retained the water until it gradually softened the clay under plaintiffs'

foundation wall, and also gradually destroyed the foundation wall itself, and

escaped in that way into the plaintiffs' cellar, and thereby caused the side of

the plaintiffs building to settle, and the building itself to topple over and

damaged it to a large extent.

The declaration contained two counts. The first count for wrongfully,

carelessly, negligently and improperly removing the earth and soil of the

defendants' lot, and negligently continuing it so removed so that there

remained holes and excavations, which the defendants so negligently man-

aged and left uncovered, that large quantities of water collected and remain-

ed in the holes, which they permitted to flow and escape against, under and

through the plaintiffs' foundation wall and thereby did damage.

Second count. The defendants improperly and negligently collected

water, &c., and by their carelessness caused it to flow into the plaintiffs'

premises and did damage.

The only plea was the general issue of not guilty.

8J
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A rule for a non-suit pursuant to leave reserred at the trial was made abso-

lute by the Supreme Court of New Brunswick, on the ground that damage

and injury must both concur to aflfbrd a party a right of action, and the

evidence showed only an ordinary and legitimate use of the defendants' own

land, which did not constitute an injury, and therefore they were not liable.

(.See 2 Pugs. & Bur, 523).

On appeal to the Supreme Court of Canada, Held, that the declaration

did not cover the appellant's case, and therefore the non-suit was correct.

Appeal dismissed with costs.

The Trustees of the St. John Tonng Men's Christian Association t. Hutchi-

son, et. al.—23rd Febrnarr, 1S80.

21. For breach of contract to sell on oommisBion.

See CONTRACT 10,

22. For breach of contract for sale of goode.

See SALE OP GOODS 10,

23. Damages, action for—Bale, for esitmatlngr—Finding of Judge of flnt

instance not considered excessive—Defendant's abuse of antliority as

Justice of tlie Peace.

The plaintiff by his declaration alleged : That, in the city of Three

Bivers, on or about the fifteenth day of the month of June, 1878, the plaintiff

sold to defendant a cart-load of wood, for the price of forty cents, which the

defendant agreed to pay plaintifi in cash : That the plaintiff went imme-

diately and laid the said wood in the yard of the residence of defendant

:

That when plaintiff asked defendant for payment the defendant refused

and told plaintiff to go and immediately take his wood away if he would not

wait for his payment : That then plaintiff returned peaceably to the yard of

defendant and began to replace the said wood in his cart to take it away,

and that when he was about to finish reloading his cart defendant entered

the yard and abused plaintiff, calUng him a thief, and threatening to have

him arrested and imprisoned for theft if he did not leave the wood in the

yard : That the defendant, abusing his capacity of magistrate, or justice of

the peace, sent for some policemen or constables to have plaintiff imprisoned

for theft : That in fact, two policemen or constables arrived immediately

on the spot, and conformably to the order and command of the said justice

of the peace, the defendant, summoned the plaintiff to unload his cart and

leave the wood in the yard, and if not, they would arrest and take him a

prisoner for theft : That the plaintiff at that order answered he was ready

to leave and deliver the said wood to defendant, on condition that the latter

would consent to give him the price of it ; but as defendant was not willing

to pay him immediately, he (the plaintiff) was not obliged and was not
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willing to leave with him the said wood ; that he could not do so, because

he wanted some money to provide for his own wants and those of his family :

That in obedience to the orders of defendant, the said policemen arrested

plaintiff and took measures to hold his person and treat him like any other

prisoner, but consented that plaintiff, before being taken to jail or to a

magistrate, should take care of his horse and cart and put them out of the

yard of the defendant : That for the purpose of taking his cart out of the

yard, plaintiff took in his right hand the reins and put his left hand on the

forepart of the said cart to be nearer the said cart and not be hurt by the

posts of the gate of the yard, and afterwards made his horse slowly advance

towards the gate of said yard : That plaintiff was then on the left side of

the said cart and his left hand was lying on the end of the frame of the said

cart, lying on the back of the shaft of the said cart, on the left side : That

the said cart being an upsetting one and then heavily loaded, was kept from

upsetting by a stick or piece of wood passed through an iron cramp fixed to

the right shaft and rising over the frame (right side) of the said cart through

a mortise in the said frame : That while plaintiff was advancing his cart

out of the yard, defendant went to the right side of the cart and maliciously,

and knowing that his action would cause to plaintiff grievous bodily harm,

violently pulled out the stick or piece of wood passed in the said cramp and

by so doing upset the said cart and caused the middle finger of plaintiff's

left hand to be bruised, torn and pulled out in the middle of the third

phalanx, the bone being fractured at the root of the nail and all the part of

the said finger, from there to the end of the said finger, being completely

separated from the rest of the said finger, and caused all the other fingers

and said plaintift's left hand to be horribly bruised, broken and fractured

:

That in consequence thereof the amputation ot the said middle finger of the

plaintiffs left hand became necessary, and a short time after said amputation

lockjaw set in, and he for a long time suffered aU the convulsions and horrible

pains of said disease, and was confined to bed for nearly a month, his life

being despaired of, and he was rendered incapable of earning bread for his

family, and was permanently disabled from using his left hand.

For these various injuries to his feelings, reputation and health he

claimed as damages $4,000.

The Superior Court at Three Rivers (Polette J.) was of opinion the plain-

tiff had proved these allegations, and assessed his damages at $3,000.

On appeal to the Court of Queen's Bench, that court reduced to $600

the amount of damages allowed to plaintiff and condemned him to pay all

the costs of appeal.

On appeal to the Supreme Court of Canada, Held, Taschereau J. dissent-

ing, that in view of the very serious injuries sustained by the plaintiff and
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of the misconduct of the defendant, who appears to have abused his position

of a Justice of the Peace, the amount awarded by the judge of first instance

was not so clearly excessive as to justify the pronouncing his judgment

erroneous.

Per Taschereau J.—Though the amount awarded by the Court of Queen's

Bench was not sufficiently large, yet taking into consideration the position

of the plaintiff and the nature of the injuries $3,000 was excessive.

Per Fournier J.—The abuse by the plaintiff of his position of Justice of

the Peace was an important element to be taken into consideration in fixing

the amount of damages.

Per Gwynne J.—'The sound rule fo adopt is that in|mere matters of fact,

or in the estimation of damages not capable of precise calculation, or not

. ascertainable by the application of any rule prescribing a measure of damage,

this court should sustain, the judgment of the judge of first instance, unless

satisfied that his conclusions are clearly erroneous.

Levi V. Beed 6 Can. S. C. E. 482 (See Jurisdiction 5) approved.

Appeal allowed with costs in Court of Queen's Bench and Supreme

Court.

eingras V. Desilets. -lltb February, mu
24. Action of, against Telegraph Co. for cutting Trees.

See TRESPASS 7.

25. Action of damages) formallcions proceeeings in insolvency—Demurrers,
Judgment on when not flnal not appealable—Pleading—Trespass—Order
by Judge of court below directing payment of part of verdict as condi-

tion of stay of execution illegal—I.eave granted to appeal on whole case

—Security allowed.

An action for malicious proceedings in insolvency.

The declaration contained eight counts.

" 1 . For that the defendants falsely and maliciously, and without reason-

able x)r probable cause, on the 18th day of April, 1879, caused and procured

a writ of attachment under the Insolvent Act of 1875 and amending Acts,

to be issued against the estate and effects of the plaintiff, who was then a

trader, saloon-keeper and miner, residing and carrying on business in Cari-

boo, and in manner aforesaid caused and procured the said writ to be served

upon the plaintiff, to be published, and the plaintiff's real and personal pro-

perty, goods and effects, to be taken from him ; and after the issue of the

said writ, and within five days from the service thereof, the plaintiff duly pre-

sented a petition to the judge authorized to act in the premises, hereinafter

called the County Court Judge, praying that the said vn-it and the attach-

ment made thereunder might be set aside ; and such proceedings were there-

upon had, that afterwards the said County Court Judge dismissed the said
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petition with costs, and directed the proceedings in insolvency to go on
;

that thereupon the plaintiff duly appealed from such decision to the Supreme

Court, and such proceedings were thereupon had, that afterwards, on the

27th day of February, A.D., 1880, the said Supreme Court ordered that the

said decision be set aside and condemned the defendants in the costs of

appeal* and the proceedings on the said writ were thereupon then ended

and determined, and by reason of the premises, the plaintiff was put to in-

convenience and anxiety, and incurred great pain and distress of body and

mind, and was prevented from transacting his business, collecting his debts,

and lost many of his debts by reason of being so deprived, as aforesaid, for a

long time, of the opportunity of collecting the same, and was injured in his

credit, and his business became and was destroyed, and he incurred great

expense in taking and defending the several legal proceedings hereinbefore

mentioned, and in re-possessing himself of his estate,,and in journeying from

Cariboo to Victoria and back for the furtherance of his interests in the pre-

mises, and in attending to the said legal proceedings ; and his property,

while out of the plaintiff's possession, became damaged and deteriorated in

value, and the plaintiff has been otherwise greatly injured."

2. The same as the first cotint as fat as the asterisk ; it then proceeds

as follows : " And afterwards the said County Court Judge, on the 8th day of

May, A.D,, 1880, having complete jurisdiction in that behalf, ordered that

the said writ of attachment be set aside and annulled ; that thereupon the

defendants appealed from the said order, and on the 26th day of May, 1880,

caused the anpeal to be set down for hearing on the 14th day of June, A.D.

1880, before the Supreme Court. That on the 14th day of June, 1880, it was

considered by the said Supreme Court that the defendants had not pro-

ceeded with their appeal according to the law or the rules of practice, and,

on the application of the plaintiff, the said Supreme Court ordered that the

record (if any) be returned to the officer entitled to the custody thereof,

and condemned the defendants to pay the plaintiff the costs by him incurred

in the matter of the said appeal."

Conclusion, as in the first count, from asterisk.

" 3. And the plaintiff also sues the defendants for that a writ of attach-

ment on the 18th day of April, 1879, having been sued out under the Insol-

vent Act of 1875 and amending acts by the defendants against the estate and
effects of the plaintiff, who was then a trader, saloon-keeper and miner,

residing and carrying on business in Cariboo, which writ was duly served

upon the plaintiff, and whereby the plaintiff's real and personal property,

goods and effects were seized and taken from him, the plaintiff after the
'

issue of the said writ and within five' days from the service thereof duly pre-

sented a petition to the judge duly authorii!e4 in th^t behalf hereinafter
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called the County Court Judge, praying that the said writ and the attach-

ment made thereunder might be set aside, and the said petition came on for

hearing before the said County Court Judge on the 15th day of May, 1879
;

and the defendants maliciously and without reasonable or probable

cause appeared before the said County Court Judge, and opposed the said

petition and caused and procured the said County Court Judge to decline to

hear or adjudicate upon the said petition. That afterwards the plaintiff

obtained a summons from one of the judges of the Supreme Court, calling

upon the said County Court Judge and upon the defendants to show cause

why the said County Court Judge should not proceed to hear and adjudicate

upon the said petition, and on return of the said summons, to wit, on the

8th day of Septembei, A.I). 1879, the defendants maliciously and without any

reasonable or probable cause opposed the application, and thereupon the

said Supreme Court Judge on the said 8th day of September, 1879, ordered

the said County Court Judge to proceed to hear and adjudicate upon the

said petition. And thereupon the defendants maliciously and without

reasonable or probable cause appealed from such last mentioned order to

the Supreme Court, but the said court on the 25th day of September, 1879,

confirmed the said last mentioned order and dismissed the said appeal.

That afterwards in pursuance of the said last mentioned order the said peti-

tion came before the said County Court Judge for hearing, and the defen-

dants again maliciously and without reasonable or probable cause appeared

upon the hearing of and opposed the said petition, and caused and procured

the said County Court Judge on the 31st day of October, 1879, to dismiss the

said petition with costs and to direct the proceedings in insolvency to go on.

That thereupon the plaintiff duly appealed from the said last mentioned

decision to the Supreme Court, and upon the hearing of the said appeal the

defendants again maliciously and without reasonable or probable cause

appeared and opposed the said appeal, but the said Supreme Court on the

27th day of February,A.D. 1880, set aside the said decision of the said County

Court Judge of the 31st day of October, 1879." *

Conclusion as in first count from asterisk.

4. The same as third count down to asterisk, it then continued as

follows :

—

" And thereupon the plaintiff applied to the said County Court Judge in

pursuance of the said petition to set aside and annul the said writ, and the

attachment made thereunder, and the defendants again maliciously and with-

out any reasonable or probable cause, appeared before the said County Court

Judge and opposed such application, but the said County Court Judge, after

hearing the said application, made an order setting aside and annulling the

said writ and attachment, and thereupon, the defendants maliciously and
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without reasonable or probable cause, appealed from the said last mentioned

order of the 8th day of May, 1880, to the Supreme court, and on the 26th

day of May, 1880, caused the appeal to be set down for hearing on the 14th

day of June, 1880. That on the said 14th day of June, 1880, it was consid-

ered by the Supreme Court, that the defendants had not proceeded with

their said appeal according to law or the rules of practice, and on the appli-

cation of the plaintiff, the said Supreme Court ordered that the record (if

any) be returned to the ofi&cer entitled to the custody thereof, and con-

demned the defendants to pay the plaintiff the costs by him incurred in the

matter of the said appeal."

Conclusion as in the other counts.

5. " And the plaintiff also sues the defendants for that, after the issuing

of the writ of attachment as in the third count mentioned, the defendants

maliciously and without any reasonable or probable cause, caused, advised

and procured divers alleged creditors of the plaintiff to prove their alleged

claims against the plaintiff, and caused, advised and procured such creditors

to support the writ of attachment, and the said writ was determined as in

the third count mentioned, and by reason of the premises the said writ of

attachment remained in force for a longer time than otherwise it would, and

the plaintiff was put to inconvenience and anxiety &c.''

Conclusion as in other counts.

6. The same as the fifth count, except that it refers to the issuing and

determination of the writ " as in the fourth count mentioned."

"7. And the plaintiff also sues the defendants for that at the time of the

grievance hereinafter mentioned the plaintiff was a trader, saloon keeper

and miner, residing and carrying on business in Cariboo, and the defendants

maliciously, and without any reasonable or probable cause, caused and pro-

cured the plaintiff's houses, situate at Cariboo, to be entered and the plaintiff

to be dispossessed thereof for a long time, and his goods and chattels, mines,

and books of account to be seized and taken from him, and the plaintiff to

be deprived of the use and enjoyment of the same respectively for a long

time, and by reason of the premises the plaintiff was put to inconvenience

and anxiety, incurred great pain and distress of body and mind, was pre-

vented from transacting his business, collecting his debts, and lost many of

his debts by reason of being so deprived as aforesaid foy a long time of the

opportunity of collecting the same, and was injured in his credit, and his

business became and was destroyed during the time the plaintiff was so dis-

possessed and deprived of the said houses, mines, goods and chattels, and the

. same became greatly deteriorated in value, and the plaintiff incurred great

expense in re-possessing himself of the said houses, mines, and books of

account, goods and chattels, and was otherwise greatly injured."
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" 8. And the plaintifl also sues the defendants for that the defendants

with force and arms broke and entered the plaintifi's houses and mines at

Cariboo, dispossessed the plaintiff thereof respectively, and remained therein

and in possession thereof respectively for a long time, to wit, eighteen

calendar months, and also seized and took and for the time aforesaid

detained and dispossessed the plaintiff of all his books of accounts, goods,

chattels and effects, consisting principally of merchandise land furniture,

whereby the plaintiff for and during all that time lost and was deprived of

the use of the said houses, mines, goods, chattels and effects, and thereby

the same became and were greatly damaged, lessened in value and spoiled,

and divers of the plaintiffs book debts were lost."

" And the plaintiff claims thirty thousand dollars."

The defendants pleaded not guilty, and pleas traversing the allegations

in the several counts, and, as to the seventh and eighth counts, justifying

under the writ of attachment.

They also demurred to all the counts, except the seventh and eighth.

The issues of fact were tried before the Chief Justice Sir M. B. Begbie

and a special jury on the 2nd and 3rd of June, 1881, when the jury returned

a verdict as follows : " we find a verdict for the plaintiff and award him no

damages before the 16th of May, 1879. Subsequent to that date we award

him $5,000."

The demurrers were argued before Sir M. B. Begbie and Mr. Justice

Crease on the 27th day of June, 1881, and were overruled.

Upon the same day (the 27th June) the plaintiff moved for judgment

in conformity with the verdict of the jury, which the Chief Justice pro-

nounced ordering the plaintiff to take judgment for $5,000 with costs.

On the 11th of July, 1881, the Chief Justice granted the defendants a

stay of execution until the cause could be re-heard before the full court of

British Columbia, oh condition of the payment of $1,000 and taxed costs to

the plaintiff.

On application to one ot the Judges of the Supreme Court of Canada,

the defendants wei-e permitted to deposit $500 in that court as security for

the costs of appeal. (See Practice—Security )

The defendants thereupon brought their appeal to the Supreme Court

of Canada, but confined it to the judgment on the demurrers, and did not

appeal from the judgment of the Chief Justice ordering judgment to be

entered on the verdict, being probably under the impression that thatjudg-

ment should be heard before the full court of British (Columbia before an

appeal would lie therefrom to the Supreme Court of Canada.
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The " case " contained the proceedings on the demurrers, and the formal

order over-ruling them. This formal order was added to the " case " after its

transmission, by special order. (See Practice—Case.).

On the 1st of March, 1882, a motion was made on behalf of the plaintiff

to quash the appeal for want of jurisdiction. 1. Because the appeal was not

from, the final judgment of the highest court of last resort in the Province of

British Columbia. 2. Because the judgment over-ruling the demurrers to

only six counts of the declaration was not a final judgment from which an

appeal would lie.

At the same time a motion was made on behalf of the defendants that,

in the event of the court being of opinion the appeal was not regular, leave

be given to appeal from the judgment on the whole case as well as on the

demurrers, without any appeal being had to any intermediate court of

appeal in the Province, and that the " case " might be amended to include

the judgment on the whole case, and the pleadings, proceedings and evidence

necessary to raise the question for the decision of the court.

On the 22nd June, 1882, the Supreme Court of Canada, Held, that the

judgment was not one from which an appeal would lie and it ordered the

appeal to be quashed. The court further ordered that the defendants

might appeal from the judgment on the whole case as well as on the demur-

rers, provided the " case " and factums of defendants should be filed before

the 15th day of September then next, and the appeal brought on for hear-

ing at the then next sessicin of the court ; in default, the appeal to stand dis-

missed with costs without further order. The court further ordered that

the 1500 paid into court on the 13th September, 1881, (See Practice—
Security,) should remain in court as security for the costs of the appeal then

allowed.

On application the time was further extended for filing the case and

factums. {See Practice—Time.)

After hearing the argument of the appeal the Supreme Court of Canada

Held, that the defendants were entitled to judgment both on the demurrers

and on the facts. That the 3rd, 4th, 5th and 6th counts of the declaration

were admittedly bad, and the 1st and 2nd counts were also bad. It was not

alleged that the defendants procured the writ of attachment to issue by any

false statement, there was no allegation that the defendants were not credi-

tors of the plaintiff, or that he had failed to meet his engagements as they

became due, or that he was not liable to be put into insolvency. That as to

the 7th and 8th counts, the jury having confined the damages to acts done

subsequently to the 16th May, 1879, and the defendants by their plea to

these counts justifying under the writ of attachment, and the acts com-
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plained of having been committed on the 3rd May, 1879, under the writ

while in force, the finding, which was a general one, was in effect a, finding

in favor of the defendants upon the issue joined on the plea to the said

counts. That the plaintiff should be ordered to repay to the defendants

the $1,000 paid by them under the order of the Chief Justice of the 11th

July, 1881, there being nothing in the law to justify the court below in order-

ing such a payment.

Appeal allowed with costs in both courts
;
judgment on the demurrers

over-ruled and demurrers allowed
;
judgment ordered to be entered for the

defendants upon the demurrers and upon the 7th and 8th counts ; the order

of the 11th July, 188 1, set aside ; and plaintiff ordered to repay the $1,000 with

interest at 6 per cent, from that day, together with the sum paid for costs of

suit under that order.

Bank of B. IT. A.t. Walker- 19th March, 1888.

26. Caused by tug towing raft—Liability for.

See MARITIME COURT OF ONTARIO 4.

27. Caused by fire communicated from premises of Railway Company.

See RAILWAYS AND RAILWAY COMPANIES 16.

28. For breach of contract to supply meat.

See CONTRACT 21.

29. Caused by neglected condition of streets—Liability of City of

Halifax.

See CORPORATIONS 18.

30. Action for cost ofrepairs to printing press and freigtat charges—Iiease

wltb prl-rilege of pnrcliaslng—Saisie revendicatlon -Dilatory excep-

tions-Art. 18 O. e. C. P. snb-sec. 7.

About the 22nd of June, 1878, plaintiffs (printing press manufactiurers

of Neiy York), made an agreement with the defendant, (the prop rietors of the

Post newspaper), in the form of a lease of a printing press with its appur-

tenances, for six months, at a rental of $1,000 payable in advance, plain-

tiffs obliging themselves to erect the press on the premises of the defen-

dants. The lease contained a stipulation, that the said lessees should have

the privilege of purchasing the press, at the expiration of the lease for $4,500.

It was also agreed in said lease, that failing purchase, defendants would

deliver the said press and appurtenances at the expiration of the lease in as

good order and condition as the same was at the commencement of the

said lease, reasonable wear and tear, and accident by fire excepted, free of all

charges and unbroken, free on board in Montreal, with freight paid to New
York.

Plaintiffs erected a press ; defendants paid the $1,000, and held the

press under said lease until the expiration thereof; and then, instead of
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returning it as stipulated in the clause of said lease lastly recited, continued

to use it ; and some time after the lease had terminated, plaintiffs, considering

that defendants h^d exercised their option to purchase the press, instituted

an action against the defendants, accompanied hy an attachment saisie con-

servatoire for the recovery of the purchase price $4,500.

To that action defendants ple3ded in effect, that they had never

exercised their option to purchase, and had never become purchasers ofthe

press ; and that whatever remedy plaintiffs had, they had no right to a suit

for the price of the press, as for goods bought and sold ; and the result was

that the plaintiffs' action was dismissed, and the judgment dismissing it was

confirmed in the Court of Review.

During the time the above-mentioned suit was pending defendants,

(who had given a friend as guardian of the press seized under saisie conser-

vatoire') continued to use and employ the press for a period of sixteen months

and twenty-six days, at the expiration of which period plaintiffs obtained

possession of the press under a saisie revendieation, removed it by their own

men, and placed it on board of the cars addressed to them at New York,

where it ultimately arrived. On arrival there it was found to be in such a

state of disrepair that large expenditure was necessary in order to tit it for use

and to put it in the condition in which it was at the tiiie that it had been

leased to the defendants, reasonable wear and tear excepted.

Plaintiffs then instituted the present suit against the defendants, claim-

ing by one count of their declaration the sum of $2,809.13, as the value of

the use and occupation of the press and its appurtenances during the said

term of sixteen months and twenty-six days, at the rate established in the

lease itself, viz. : $1,000 for six months.

By a second count plaintiffs claimed payment of the like sum of $2,809.13,

as damages suffered and sustained by them through the use and employment

and retention by the defendants of the said press and its appurtenances,

after the expiration of the said lease.

By a third count plaintiffs claimed a further sum of $299.35 as the costs

and expenses of taking down, packing, loading and removing said press and

appurtenances to New York, including the freight and other necessary

charges thereon, defendants having agreed to deliver the said press free on

board, freight paid to New York.

Defendants fyled severally dilatory exceptions under Article 120 of the

Code of Civil Procedure, sub-section 7, setting up that plaintiffs were not

resident in the province and that no power of attorney from them had been

produced. These exceptions were dismissed by the Superior Court of Lower

Canada (Kainville J.)
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The defendants pleas to the merits raised onlf issues of fact.

The Superior Court (Jette J.) gave plaintiffs $2,000, in consequence df

the deterioration and damages caused to the press, and a further sum of

$160,50 for cost of transport.

This judgment was confirmed by the Court of Queen's Bench for Lower

Canada (appeal side.)

On appeal to the Supreme Court of Canada, Held, that the judgments of

of the courts below should be affirmed (Henry J, dissenting).

Appeal dismissed with costs.

Mullin V. Hoe—17tli Tebruary, 1885.

31. Action against municipal corporation for defective bridge.

See CORPORATIONS 19.

32. Action of, for use and occupation of land—Prescription.

LAND 3.

33. Action against railway company—Negligence—"Ees ipsa loquitur."

See RAILWAYS AND RAILWAY COMPANIES 21.

34. To raft by bridge—Powers of Bridge Company—43 Vic. ch. 61 D.,

and 44 Vic. ch. 51 D.

-See NAVIGATION 3.

35. Action for—Illegal arrest—Transient trader—By-law of city of

Quebec—License.

.S'ee LICENSE 7.

36. Action by land owner in city of Quebec against corporation for

authorising use of streets by North Shore Eailway Co.

See CORPORATIONS 21.

37. Street railway—Defective track—Accident.
See RAILWAYS AND RAILWAY COMPANIES 23.

38. Railway Company—To husband by loss of wife—To children by loss

of mother.

See RAILWAYS AND RAILWAY COMPANIES 24.

39. Corporation—Liability for damages caused by defective sidewalk.
See CORPORATIONS 23.

40. Rallway-Asrreement by municipal corporation to talie stocli and to
pay for in debentares-Breacli of Ag;reement-Kight to sue for special
damagres.

By their action in the Superior Court, instituted the 19th of June, 1875,
the respondents sought to recover from the appellants $500,000 damages,
alleging

:
That the appellants were subscribers to the capital stock of the

respondents to the extent of 20,000 shares of $10, amounting to $200,000,



m
Damages—Continued.

which had been subscribed for under the authority of a by-law of the apel-

lants, the subscription to be payable in debentures of the corporation of

$100 each, papable twenty-five years irom date and bearing interest at the

rate of six per cent, per annum, and to be taken by the company at par in

payment of their subscription; that there should be f 150,000, payable

monthly on the subscription, in proportion as the work progressed

;

That in March, 1875, work had been done on said railway within the limits

of the County of Ottawa, to the value of $300,000, on a length ofroa4 of fifty

miles, and that in January of that year, work had been done to an extent

sufficient to entitle the company to claim from the appellants $1 1 2,096, and

on the 14th of June, 1875, a notarial demand was made to the appellants for

the delivery of debentures for this amount, which the appellants refused.

That the refusal, negligence and omission of the appellants to deliver to

the respondents their debentures to the above amount had caused and was

causing considerable damage, not only by putting in peril the payment of

the sum of $50,000, payable on the condition aforesaid, that the railroad

should be completed on the 1st December, 1885, but also by injuring the

credit of the respondents and depriving them of considerable sums that the

recpondfents would have had the right to receive, and would have got and

received as well from the City of Montreal, under and in virtue of by law No.

59., Schedule A. of the Act 36 Vic. ch. 49, as of that of the Government of

Quebec, from and out of the subsidy voted to the respondents by and in

virtue of the Act of Quebec, 37 Vic. ch. 2, and that besides these damages

the respondents had the right to claim from the appellants interest on the

amount of debentures from the date of their protest of the 19th January,

1875.

It appeared that another action was pending for the debentures and

interest thereon.

The appellants met this action by a demurrer. In this demurrer the

appellants say that the obligation contracted was for the payment of a sum

of money, and that the only damages to which the respondents could be

entitled was interest at six per centum on the amount of debentures over

due, and that no other damages or general damages could be claimed.

This demurrer was rejected by the Superior Court for Lower Canada,

(Loranger J.) on the 30th April, 1879.

Also by the Superior Com't, Torrance J., when rendering the final judg-

ment on the 18th April, 1882.

The views held by these two judgments on the appellants' demurrer

were finally adopted by the Court of Queen's.Bench.

On appeal to the Supreme Court of Canada, Held, affirming the judg-
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ments of the courts below, Ritchie C.J. and Gwynne J. dissenting, that the

rights of the respondents were not confined to an action for the recovery of

the debentures with interest ; they were entitled to bring the present action

for special damages ; and although there might be diflBculty in estimating

the amount proper to be awarded as such damages the court ought not to

reject the demand for that reason, but should give such amount as in equity

the respondents were entitled to.

Per Foumier J.—The obligation of the appellants was to deliver deben-

tures according to the agreement—an obligation to do a certain thing, to

make the delivery in question, which was what the company had the right to

exact, and not the payment of a sum of money that could not be demanded

before the end of 25 years. If the obligation were simply to pay a certain

sum of money, art. 1077 C. C. would be applicable, and the damages could

not exceed the legal interest, but the obligation being to make at the

stipulated time the delivery of the promised debentures was one, the

execution of which subjected the party contracting it to the consequences

of arts. 1065 and 1073 of the C. C. Further, the relation of the appellants to

the respondents was one rather of partnership than of an ordinary share-

holder. Instead of assuming this latter position, which would only have

subjected them to the consequences determined by the statute, they had

seen fit to make a special contract which was in no way afiected by the

statute, and which necessarily came within the C. C, and it was in the arts,

of the C. C. concerning the obligations of partners between themselves that

the solution of the question was to be found—arts. 1840 and 1841 ; Laurent

Tome 26, No. 249; Aubry et Eau 4th vol. p. 554 par. 380; Masse Dr. Com.

p. 325, No. 270 ; Demante C.C. ; Duranton Cours de Dr. Fr. 423 tit. ix ; Troplong

Con. de Soc. 22.

Per Taschereau J ^The damages asked are for the delay in the issue of

the debentures, and do not fall under art. 1077 C. C. To extend this article

in the sense asked for by the appellants would lead to grave consequences.

No money was due and no money 'could be asked ; there was, consequently,

no delay in the payment of money, and the damages are not claimed for any

such delay.

Where it is evident the plaintiff must have suffered some damages from

the inexecution of a contract, the court will not dismiss his claim because

difiSoult to precisely determine the extent of such damages or the basis upon

which the amount may be arrived at, but the court will establish the amount

according to the rules of equity. (^DeVillmeuve et Carette, 1884, 2K20,p.

550.

Per Henry J.—^This was an action for the non-delivery of the bonds and

not for the non-payment of money. The obligation did not come within arte.
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1066, 1067 C. C, but was governed by arts. 1840 and 1841. Although the

plaintiffs were not entitled to the amount of the debentures, they were

under the code entitled to damages, independent of the question of time or

of interest. When a party has suffered wrong and is unable to prove the

damages sustained by that wrong, the court should not dismiss his action,

but give him reasonable damages.

Per Ritchie C.J. dissenting.—The claim is to recover damages, apart from

the amount of the debentures and interest, for which an action has been

brought and is pending. Although expressing 'his doubts with great hesit-

ancy, he had been unable to discover anything in the case otheir than simple

delay in not paying in the manner agreed on, for which the only claim the

plaintiff would hav* against the defendants would be for the dehvery of the

debentures, or their value in money and interest. The agreement to take

stock and pay for it in debentures was no more than an agreement to take

stock securing the payment of the money therefor by debentures, and there-

fore an obligation to pay money to which art. 1077 C.C. applies. The plain-

tiffs' action should be dismissed on the twofold ground that the declaration

discloses no right of action and that the plaintiffs have not proved that they

suffered any loss or damage for which the appellants could be held liable.

Per Grwynne J The County of Ottawa could not, by reason of being'

shareholders in the railway company, be regarded as partners with the com-

pany, and so within art. 1840 of the C.C, but if they could be so regarded

the damages specially sought to be recovered are not recoverable being

altogether too remote and not consequential on the non-execution of the

obligation declared upon, nor is there any loss alleged and proved to support

a judgment for the $100 given.

Appeal dismissed with costs.

County of Ottawa t. M. 0. & W. By. Co.-8th March, 1886.

41. Eailway company — Accident — Negligence— Wharf— Ferry—
Damages increased by adding interest from datp of demand.

See RAILWAYS AND RAILWAY COMPANIES 26.

42. Dead freight—Amount of agreed freight which would have been

earned on deficient cargo.

See SHIPS AND SHIPPING 8.

43. Nominal damages—Court will not grant new trial when defendant

entitled to, for technical breach of contract.

See NEW TRIAL 15.

Dead Freight.

See SHIPS AND SHIPPINa 8.

9
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D6bats de Comptes.
See BXECUTOES 1.

" EVIDENCES.

Debentures—Issued by trustees under statutory authority.

See PETITION OF EIGHT 6.

2. Joint purchase of.

See PAETNEESHIP 2.

3, Agreement by municipal corporation to pay for stock in railway com-

pany—Breach—Special damages.

See DAMAGES 40.

Debtor—Appropriation by.

See PAYMENT 5.
*

Deceit—Action of against company and promoters—Misrepresentation

—Concealment—False statements in prospectus.

See CORPOEATIONS 24.

Deed—Escrow—Estoppel.

To a declaration for quiet enjoyment in a mortgage to the plaintifts,
'

executed by T., the defendants' grantee, E., one of the defendants, pleaded

that T. did not, after the making of that deed, convey to the plaintiffs. The

deed from defendants to T. was dated 22nd June, 1855, and the mortgage

from T. to the plaintiff was dated 10th April, 1855. Both were registered on

the 28th July, 1855—^the deed first. It appeared that there were two mort-

gages from T. to the plaintiffs on another lot. when this mortgage was made,

and instead of which it was given. After executing this mortgage, T. found

that a deed from the defendants to him was necessary to give the legal title,

-and he got the deed in question. The two mortgages were not discharged

until the 16th August, 1855.

Held, on appeal, affirming the judgment of the Court of Queen's Bench,

Ontario, that the whole transactions shewed that the mortgage was not

intended to take effect until the perfecting of T.'s title and the discharge of

the other mortgages for which it was given, and that the, plaintiff, therefore,

could recover. Also, that assuming the deed of the 10th of April to have

been a completed instrument from its date, the usual covenant contained in

it that the grantor was seized in foe at the date of the deed created an

estoppel, and that the estoppel was fed by the estate T. acquired by deed of

22nd June, 1885. (Henry J. dissenting.)

The Trust and loan Co. v. Ruttan.—1, 564.

2. Erroneous statement in—^Evidence as to.

See JUDICIAL AVOWAL.
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3. ProUlbltlon to alienate in a purely onerous title^void—Art. 9

C, IS Vic. cb. 350.

By 18 Vic. ch, 250, W. F. and his brother were authorized to sell certain

entailed property in consideration of a non-redeemable rent representing the

value of the property. On the 7th September, I860, the appellant and E.

F. assigned to their brother, A. F., a piece of land forming part of the above

entailed property, in consideration of a rente foneiire of six pounds, payable

the 1st day of October of each year. The deed was registered and contained

the following stipulation: "But it is agreed that the assignee cannot alienate

in any manner whatsoever the said land, nor any part thereof, to any person

without the express and written consent of the assignors under penalty of

the nullity of the said deed.'' The property was subsequently seized by a

judgment creditor of A. F., and appellant opposed the saile and asked that

the seizure be declared null, because the property seized could not be sold

by reason of the above prohibition to alienate.

Held, on appeal, affirming the judgment of the court below, that the

deed was made in accordance with the provisions of 18 Vic. ch. 250, and

being a purely onerous title on its face, the prohibition to alienate contained

in said deed was void. Art, 970 C. C. L. C.

Query—Whether the substitutes may not, when the substitution opens,

attack the deed for want of sufficient consideration.

Iraser v. Pouliot.—It, 515.

4. Held, Per Taschereau and Grwynne JJ.—That a deed, taken under 9

Vic. ch. 37 sec. 17, before a notary (though not under the seal of the Commis-

sioners) from a person in possession, which was subsequently confirmed by a

judgment of ratification of a Superior Court was a valid deed, that all rights

of property were purged, and that if any of the auteurs of the petitioner

failed to urge their rights on the monies deposited by reason of the customary

dower, the ratification of the title was none the less valid.

Chevrier v. The Queen.—Iv, 1.

0> or land—Construction of,

Held, per Strong J.—Extrinsic evidence of monuments and actual

boundary marks is admissible to control the deed, but if reference is made
by the deed to such monuments and boundaries, they control, though they

call for courses, distances, or computed contents which do not agree with

those in the deed.

^ ^ Grassett v. Carter.—x, 105.
6. Intended to operate as mortgage.

See MORTGAGE 9.

7. Varying original promise of sale.

See SALE OF LANDS 9.

9*
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8. Of compromise—^Action to set aside for fraud and coercion.

See PAKTITION.

9.. Missing —Evidence of under law of N.S.—Certificate of Eegistrar—

Affidavit,

See EJECTMENT 3.

Delegation—Of authority by Attorney Greneral.

See CRIMINAL A.PPEAL 1.

2. Of payment—Personal liability under.

See HYPOTHEC.

Delivery—of railway iron.

See RAILWAYS AND RAILWAY COMPANIES 1.

2. Of policy -Effect of.

See INSURANCE, LIFE 5.

Demolition of Works—in province or Quebec, bow demanded.

Hold, that demolition of works completed may properly he demanded

iu a petitory 'action for the recovery of property and that the present action

is one in the nature of a petitory action.

Joyce v. Hart.—1, 321.

Demurrage.
See SHIPS AND SHIPPING 8.

Demurrer—In action of conversion against sheriff.

See CORPORATIONS 5.

2. Petition of rlgUt.

N. C, the suppliant, by his petition of right, claimed, as representing

the heirs of P. W. jr., certain parcels of land originally granted by letters

patent from the Crown, dated 5th January, 1806, to P. W. senr., together

with a sum of $200,000, for the rents, issues and profits derived therefrom by

the Government since the illegal detention thereof.

The Crown pleaded to this petition of right—1st, by demurrer, defense

aufonds en droit, alleging that the description of the limits and position of

the property claimed was insufficient in law ; 2nd, that the conclusions of

the petition were insufficient and vague ; 3rd, that in so far as respects the

rents, issues and profits there had been no signification to the Government

of the gifts or transfers made by the heirs to the suppliants.

Held, that the objection taken should have been pleaded by exception d

laforme, pursuant to Art. 116 C. C. P., and as the demurrer was to all the

rents, issues and profits as well as those since the transfer, it was too large

and should be dismissed, even supposing notification of the transfer necessary

with respect to rents, issues and profits accrued previous to the sale to him

by the heirs of P. W. jr.

ChcTrier t. The Queen.—iv, 1.
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3. Judgment on—When final judgment from which appeal lies.

See JUEISDICTION 9, 17, 18, 21.

" DAMAGES 25.

4. To action of damages for maliciously obtaining injunction.

See DAMAGES 19.

5. In action on order under Companies Act, 1862 (Imp.)

See CORPORATIONS 15.

6. To action of damages for malicious proceedings in insolvency.

See DAMAGES 25.

7. To return to Mandamus.

See MANDAMUS 6.

8. To plea to jurisdiction of County-Court—Prohibition.

See PROHIBITION 4.

Deposit—In bank to credit of succession—Agency.

See BANKS AND BANKING 4.

Deputy Returning OflB.cer—Conspiracy between, and respondent.

See ELECTION 21.

Description—Of land by reference to plan.

See BOUNDARY.

2. By metes and bounds—when parcel of land granted by specific name.

See EASEMENT.

Detinue—Action of.

See LIEN.

Director—Of company—sale by to company—Eatification by share-

holders.

See CORPORATIONS 26.

Discretion.

See APPEAL 14.

« NEW TRIAL 11.

X/lStreSS fxemptlon from—Replevin

.

W. let an unfurnished house to one Mrs. M. to be used as a boarding

house. Mrs. M. applied to F. & Son for furniture, which they refused to

supply unless W. would guarantee that it would not be distrained for rent.

W. thereupon signed the following mem., which was delivered to F. & Son

by Mrs. M. :
" The bearer, Mrs. M., being about to purchase some furniture

from Wm. F. & Son, and my rent being guaranteed, I hereby agree not to

take the furniture so to be furnished byWm. F. & Son for any rent that may

become due." F. & Son then delivered the furniture to Mrs. M., the said

^ furniture to be paid for by monthly payments, and " to remam the property
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of P. & Son till paid for in full." W. levied upon the furniture. F. & Son

replevied and obtained a verdict, which the court below refused to set aside.

Held, that the mem. signed by W. constituted a binding contract or

arrangement with F. & Son not to distrain, and that the judgment of the

court below should be affirmed.

Wallace v. Fraser-li. 522.

2. For mortgage money.

See MORTGAGE 4.

Divorce — Decree for, obtained In State of STew TorR -In force In Quebec

—Fffect of submitting to jurisdiction of foreign court—Domicile of

parties—Bigbt of wife to sue (ester en Jusement) in Quebec withont

autborization—Art. 14 C. C. P.

Appeal from a judgment rendered by the Court of Queen's Bench

(appeal side) in Montreal, on the 19th day of September, 1883, reversing a

judgment of the Superior Court rendered on the 25th of February, 1882.

The facts of the case may be summed up as follows:

—

On the 7th of May, 1871, the appellant (Virginia Gertrude Stevens),

and respondent (Henry Julius Fisk) both being domiciled in the city of New

York, were duly married in that city without ante-nuptial contract. By the

laws of the State of New York no community of property is created between

persons married there without ante-nuptial contract, and the wife holds and

acquires property in her own name, entirely free from marital control, as if

she were s.feme sole.

Before and at the time of her marriage with the respondent, the appel-

lant had a fortune in her own right, amounting to $220,775.74, inherited

from her father, and consisting of cash, bonds, and other moveable property.

On the 8th of January, 1872, the appellant received this fortune from her

trustees, and thereupon placed it in the hands of the respondent, who

administered and controlled it until the 25th day of September, 1876. The

respondent kept his domicile in New York for about eighteen months after

the marriage, when he suddenly removed to Montreal, where he established

himself in business, and where he has resided ever since. The appellant

accompanied her husband to Canada -in 1872, but does not appear to have

actually resided there for much more than a year. Since 1872 the appellant

lived alternately in Paris and in New York. In 1 876, being dissatisfied with

her husband's administration of her fortune, she demanded the return of her

securities, and obtained a small portion of them. In the latter part of Feb-

ruary, the appellant, being then a resident of the State of New York as

required by the laws of that State, instituted proceedings for divorce before

the Supreme Court of New York, on the ground of her husband's adultery.

The respondent was personally served with process in Montreal, and



135

Divorce—Continned.
appeared in the suit by his attorneys, who were present at every step in the

procedure, but fyled no plea to the demand. In December, 1880, the appel-

lant obtained from that court a decree ol divorce absolute in her favour, on

the ground of her husband's adultery. The effect of this decree, according

to the laws ofNew York, was to dissolve the marriage tie, and to place the

appellant in the same position as if she had never been married.

On the 29th of August, 1881, the appellant, after fruitless endeavors to

obtain from the respondent an account of his' gestion, took the present

action in the Superior Court at Montreal to force him to render an account.

The chief grounds of defence raised by the respondent in his pleas

were : 1st. That the appellant was still his wife, and, 2nd, that she was not

authorized to institute the present action.

The Superior Court overruled the defendant's pleas, and held that the

divorce alleged in the declaration was good and valid in the Province of

Quebec (5 Leg. News 79), but the Court of Queen's Bench, by a majority of a

single judge, reversed this judgment, on the ground that the alleged divorce

had no force in the Province of Quebec, and that, consequently, the plaintiff,

being still the wife of the defendant, could not institute her proceedings

without marital or judicial authorization. (6 Leg. News 329).

On appeal to the Supreme Court of Canada, Held, Strong J. dissenting,

1. Per Ritchie C.J. and Henry and G-Vfynne JJ., that under the circum-

stances the decree obtained by the appellant from the Supreme Court of

New York should have been recognized as valid by the courts of the Province

of Quebec.

2. Per Fournier, Henry and Grwynne JJ., that it was not necessary for

the appellant, a foreigner, to obtain the authorization required by Arts. 176

or 178 O. C. in order to sue (_esier en jugement) as in his own country, such

authorization was not. necessary. Art. 14 C.C.P.

Per Eitchie C.J.—^The evidence established that the plaintiff had a suffi-

cient residence in New York to enable her to obtain under the law of New
York a vaUd divorce there, and that she did in accordance with the law of

the State of New York, without fraud or collusion, obtain such divorce from

a court competent to pronounce it. That if the question of jurisdiction

turns on the question of the husband's domicile, the burthen was on the

husband of showing that he had actually changed his domicile animo ei de

facto. Having been cited before the court of New York, and having

appeared in the suit and submitted to and not disputed the jurisdiction of

the court, the legitimate presumption against him was that he had not

changed his domicile animo et defacto. That independent of any question

of domicile, he having appeared and submitted to and not questioned the
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jurisdietion, was bound by the decree and should not be allowed to affirm

that the court had no jurisdiction to pronounce it, and to claim that the

marriage dissolve.d in New York in a proceeding to which he was an unobject-

ing party, and which he had never before questioned, was subsisting in

Quebec.

Strong J. dissenting Was of opinion that as regards the question as to

the validity of the divorce the Court of Queen's Bench was perfectly right.

As regards the other question, one peculiar to French law, that as to

the plaintiff's right to institute and maintain the action without the authori-

zation of justice, from the best consideration he had been able to give the

point he was of opinion the court below was right in that also.

The judgments of Gwynne and Henry JJ. will be found reported at

length in 8 Legal News, p. 42, and the judgment of Fournier J. in the same

vol. at p. 53.

Appeal allowed with costs.

Stevens r< FisE, 12tli Janaary, 1885.

Dol personnel.
See SHERIFF 5.

Domicile—Of wife for purpose of taking proceedings for divorce.

See DIVORCE.

Dominion Lands Act, The—
See PATENT.

Donation

—

Articles 803, 1034 C. C. P. «.—Donation In marriage contract
—Proof of Insolvency of donor at date of donation necessary to set aside.

On the 27th June, 1876, L. et al. sold to M. T. a property for |12,350, of

which price $3,789 were paid in cash. On 16th June, 1879, E. T., daughter

of M. T., married J. K.. and in their contract of marriage M. T. made a dona-

tion to Ms daughter, E. T., of certain property of considerable value, and

remained with no other property than that sold to him by L, et al.

In July, 1881 , L. et al. brought an action to set aside the gift in question,

claiming that the property sold having become so depreciated in value as to

be insufficient to cover their claim for the balance remaining due to them
arid secured only by the property so sold, the gift in this marriage contract

had reduced M. T. to a state of insolvency, and had been made in fraud of

L. et al., and that at the time the gift was made M. T. was notoriously insol-

vent.

M. T. pleaded, inter alia, denying averments of insolvency, fraud or

wrong-doing.

The only evidence of the value of the property still held by M. T. at the

date of the donation, 16th June, 1879, was the evidence of an auctioneer,

who merely spoke of the value of the property in November, 1881, and that
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of a real estate agent, who did not know in what condition the property was

two years before, but stated thaj it was not worth more than $6,000 in No-

vember, 1881, adding that he considered property a little better now than it

was two years before, although very Uttle changed in price.

Held, reversing the judgment of the court below, that in order to obtam

the revocation of the gift in question, it was incumbent on the plaintiffs to

prove the insolvency or diconflture of the donor at the time of the donation,

and that there was no proof in this case sufficient to show that the property

remaining to the donor at the date of his donation was inadequate to pay

the hypothecary claims with which it was charged.

Treacey v. Liggett.—Ix, 411.

j!i3>S6m6ni Grant of servient tenement—Imiilied reservation—Implied
^rant—Plan—Evidence—Bonndarles—Description—Riparian proprietor-
Diversion of water.

Held, that one piece of land cannot be said to be burdened by an ease-

ment in favor of another piece when both belong absolutely to the same

owner, who has, in the exercise of his own unrestricted right of enjoyment,

the power of using both as he thinks fit and of making the use of one parcel

subservient to that of the other, if he chooses so to do,—and if the title to

' different parcels comes to be vested in the same owner, there is an extinguish-

ment ofany easements which may previously have existed, a species of merger

by which what may have been, whilst the different parcels were in separate

hands, legal easements, cease to be so, and become mere easements in fact

—

quasi easements.

If the quasi servient tenement is subsequently first conveyed without

expressly providing for the continuance of the easements, there is no implied

reservation for the- benefit of the land retained by the grantor, except of

easements of necessity, and no distinction is to be made for this purpose

between easements which are apparent and those which are non-apparent.

If the dominant tenement is first granted, all quasi easements which

have been enjoyed as appendant to it over a quasi servient tenement retained

by the grantor, pass by implication

.

Besides the lands the title to which was derived from their common

grantor, the appellant -was proprietor of another piece of land, called Block

A., situated on the opposite side of the Eiver Maitland, the boundary of said

block on the river side being high water-mark.

Held, that the lateral or riparian contact of the land with the water

would suffice to entitle the appellant to object to any unauthorized inter-

ference with the flow of the river in its natural state.

In 1859 the then owners of part of the lands in question had a plan pre-

pared and registered, and in 1871 they conveyed a parcel which they

described as Block F.
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Held, that it must be presumed they intended to convey the same par-

cel of land shown on said plan as Block F., with the same natural boundaries

as those thereon indicated.

Held, that the evidence of professional draughtsmen was properly

admitted to show what, according to the general practice and usage of

draughtsmen in preparing plans, certain shadings and marks on said plan

were intended to indicate.

When a close or parcel of land is granted by a specific name, and it can

be shown what are the boundaries of such close or parcel, the governing

part of the description is the specific name, and the whole parcel will pass,

even though to the general description there is superadded a particular

description by metes and bounds, or by a plan which does not show the

whole contents of the land as included in the designation by which it is

known.
AttrlU V. Pratt-x. 425.

2. Begistration of deed creating—Re^. Sts. N.S. 4tb series ch, 79 sees.

9 and 19.

See TRESPASS 5.

O. lilgbt and air—Twenty years' unlnterrnpted nse of—Prescription—mis-
direction—Damages, measure of.

Action on the case for obstructing plaintiff's lights. The plaintiff and

defendant were owners of contiguous houses. The defendant's house was

built some time pridr to 1853 for one Bums, who in April of that year sold

and conveyed it to one Seely, who afterwards deeded to one Hogan, from

whom the plaintiff purchased under a registered deed. In the summer of

1853, whilst the defendant's house was in the occupation of one Mrs.

Eanney, a tenant of Seely, the house owned by thV plaintiff was built for

one Adams, from whom, through several mesne conveyances, the plaintiff

derived his title. In the fall of 1853, whilst the plaintiff's house was in

course of erection, two windows were placed in the gable end of it to afford

light and air to the bedrooms in the attic. These windows overlooked the

bouse which Burns had erected. Mr. Adams began to live in the house

about December, 1854. The windows remained where they were placed

and unobstructed until August, 1874, when the defendant, by raising his

house and putting a mansard roof upon it, caused the obstruction complained

of, by closing up the lower half of the windows.

There was no evidence of an express grant of an easement, the plaintiff'

relying upon the fact of twenty years' uninterrupted enjoyment as entitling

him to recover. For the defendant it was shewn by Seely that he never

gave Adams permission to put the windows there, and also that he did not

notice them till after he had parted with his title (which was in 1857).
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Seely stated, however, that he saw Adams' house being built. The defendant

swore that he had examined the county records, and that there was no grant

of an easement in the lights in question on record. He also testified that

he was ignorant of the windows when he bought, which was in the spring of

1874, and did not know of them till the obstruction was made. The evi-

dence was not certain as to when Mrs. Eanney's tenancy terminated. No
question appears to have been raised at the trial as to the time her lease

terminated, nor was this point left to the jury, the contention of the plaintiffs

counsel being that the time began to run from the period when the windows

were put in, and that the tenancy had nothing to do with the question.

The learned Chief Justice of New Brunswick, before whom the case was

tried, directed the jury that " if Mr. Seely, the owner of the land, did not

occupy the land himself, but it was occupied by his tenants, then he

would not be bound by the user, unless he knew of the windows being

there ; if he knew of the windows being there, and did not obstruct them

within twenty years, he would be bound, and the tenancy had nothing to

do with the question."

And as to the measure of damages the learned Chief Justice charged

that : " The fair measure would be what it would cost the plaintiff to make

such alterations in his house as would admit the same quantity of light and

• air as he had before the defendant raised his roof."

The jury found a verdict for the plaintiff for 1400.

A rule nisi for a new trial was discharged.

On appeal to the Supreme Court of Canada, Held, 1. That the duration

of Mrs. Eanney's tenancy was a proper question for the jury, and it should

have been left to them without the qualification that it made no difference

if Seely had knowledge of the existence of the windows ; for if the tenancy

continued subsequently to August, 1854, there was manifestly no user for

twenty years with the consent or acquiescence of the defendant and those

through whom he claimed, for Seely, the then owner of the fee, would have

had no right to enter upon the possession of his tenant for the purpose of

obstructing the lights.

2. There was also a misdirection as to the measure of damages ; the

plaintiff should have been limited to a recovery in respect of the loss and

inconvenience caused by the darkening of his windows up to the time when

the action was brought, and for future damages he could bring successive

actions from time to time as long as the nuisance continued.

The court below went at length into the question regarding the nature

and effect of the presumption of a lost grant arising from twenty years use

of an easement, and the right of rebutting such presumption by evidence,

and also dealt with the question as to the effect of a registered conveyance
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upon a title to an easement founded upon such a presumption. See the case

as reported in 2 Pugs. & Burb. 503. As to the first of these questions see

Angus v. Dalton 6 App. Cases 740.

Appeal allowed with costs and rule nisi for a new trial made absolute.

Pugsley V. Ring.—12th December, 18W.

Edit de Secondes Noces, 1560.

See COMMUNITY.

Education—Educational Institution in City of Montreal—Exempt from

taxation—Cons. S. L. C. ch. 15—41 Vic. ch. 6 sec. 26—Art. 712 Man.

Code Q.
See ASSESSMENT AND TAXES 13.

2. Educational Institution—Property held by as a farm— Proceeds used

at another house—Not exempt from School Taxes—32 Vic, ch. 16

sec. 13 Q.—C. S. L. C. ch. 15 sec. W.

See ASSESSMENT AND TAXES 14.

3. Con. Stats. 1.. C. ch. 15 sees. 31 and :13—40 Vic. ct. S3 sec. 11 P.Q.-Con.

stractlon of—SS Vic. ch. 35 sec. 7 (P. «t.)—Erection of » School Uonse-

Decision of Superintendent—Mandamns.

Under 40 Vic. oh. 22 sec. 11 the Superintendent of Education for the

Province of Quebec, on an appeal to him from the decision of the School

Commissioners of St. Valentin, ordered that the school district of the munici-

pality of St. Valentin should be divided into two districts with a school

house in each.

The School Commissioners by resolution subsequently decreed the divi-

sion, and a few days later, on a petition presented by ratepayers protesting

against the division, they passed another resolution, refusing to entertain the

petition. Later on, without having taken any steps to put into execution the

decision of the Superintendent, they passed another resolution, declaring

that the district should not be divided as ordered by the Superintendent,

but should be re-united into one.

In answer to a peremptory writ of mandamus granted by the Superioi'

Court ordering the School Commissioners lo put into execution the decision

of the Superintendent of Education, the School Commissioners (respondents)

contended that they had acted on the decision by approving of it, and that

as the law stood they had power and authority to re-unite the two districts

on the petition of a majority of the ratepayers, and that their last resolution

was valid until set aside by an appeal to the superintendent.

lield, reversing thejudgment of the Court of Queen's Bench (appeal side)

that the Commissioners having acted under the authority conferred upon them

by Con. Stats. L. C. ch. 15 sees. 81 and 33, and an appeal having been made
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to the Superintendent of Education, his decision in the matter was final (40

Vic. oh. 22 sec. 11 P. Q.), and could only be modified by the Superintendent

himself on an application made to him under 33 Vic. oh. 25 sec. 7 ; and,

therefore, that the peremptory mandamus ordering the respondents to

execute the Superintendent's decision should issue.

Appefil allowed with costs.

Tremblay v. School Cominissioncrs of ^t. Valentin.—8tli March, 1SS6.

Ejectment.
See WILL 2.

« LETTERS PATENT.

2. Powers of Court of Chancery in action of—R. S. Ont. ch. 40 sec. 87.

See POSSESSION 5.

O. Missing deed—Evidence of execution and delivery of—Certificate of Rc§:>

istrar ofdeeds—Affidavit of searcU—Estoppel.

Action of ejectment. The action was twice tried. Plaintiffs, executors

of original plaintiff, claimed title under a deed dated 18th June, 1856, which

Hugh McMaster deceased, the former owner of the land in question, was

alleged to have executed, conveying said land to his son Eonald McMaster,

who, on the 19th April, 1869, mortgaged to the original plaintiff. This mort-

gage having been foreclosed, the land was purchased by the mortgagee at

Sheriff's sale.

At the trial plaintift's counsel tendered a copy of the deed of the 1 8th

June, 1856, certified to be a true copy by the registrar of deeds, and accom-

panied by an affidavit of one the plaintifis to the effect

:

"That the original deed of which the paper viriting hereunto annexed,

marked A, is a copy certified under the hand of the late registrar of deeds,

in and for the said County of Inverness, is not in my or my co-plaintiffs pos-

session, or under our control ; and I further say that we have inquired for,

and been unable to procure the same."

Donald McMaster, a son of the original owner, and one of the witnesses

to the deed, gave the following evidence

:

"I went to the registry of deed's ofiBce, and proved the deed from my
father, Hugh McMaster, to Ronald McMaster, his son. It was registered

17th June, 1856. I took the deed to the registry office, and left it there. * *

* I am not aware of Ronald's knowledge of the deed from my father.''

Eonald swore that he never saw the deed, and never heard of it until a few

years before the firsftrial, in October, 1880.

It was agreed that plaintiffshould become non-suited with leave to move

to set the non-suit aside, and in case the court should think the non-suit

wrong, the court to enter a verdict for plaintiff.
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The Supreme Court of Nova Scotia (Maodonald C.J. and Rigby, Smith,

and Weatherbe JJ.) were divided, Rigby and Weatherbe JJ. being of

opinion that the presumption was that Hugh MoMaster, the original owner,

having signed the deed, delivered it to Donald to take to the registry ofl&ce to

be proved and registered ; that by this registration he gave notice to all the

world that he had conveyed the land to Ronald, and that there was evidence

for a jury ; that by his conduct in relation to the conveyance to Ronald he

had induced the original plaintiff to accept the mortgage from Ronald,

• believing the title to be vested in Ronald by virtue of the deed. Therefore

the defendant, who also claimed through his father, was estopped from

denying the due execution of the deed. Macdonald C.J. and Smith J. were

of opinion there was not sufficient evidence of the execution of the deed.

On appeal to the Supreme Court of Canada, Held, that there was suffi-

cient evidence to establish the due execution and delivery of the deed to

Ronald. The copy having been received in evidence without objection, it

was too late to object to its admissibility. Strong J. dubitante.

Appeal allowed with costs, and verdict directed to be enteijBd for plam-

tiffs.

McDonell t. McMaster, 22nd Jane, 1885.

Election — Clerical nndne influence.

Held, that the election of a member for the House of Commons guilty

of clerical undue iniluence by his ^.gents is void. That sermons and threats

by certain parish priests of the county of Charlevoix amounted in this case

to acts of undue influence, andwere a contravention of the 95th section of

the Dominion Elections Act, 1874.

Per Ritchie J.—A clergyman has no right, in the pulpit or out, by

threatening any damage, temporal or spiritual, to restrain the liberty of a

voter so as to compel him into voting or abstaining from voting otherwise

than as he freely wills.

Charlevoix Election Case, Brassard t. langeTln.-!. 145.

2. Admissibility of respondent's evidence (P.Q.)—BInltiplicity of charges—

, Bribery and undue inflnence—Agency—Drinbing on nomination and

polling days.

The petition was in the usual form, charging bribery and corruption on

behalf of respondent and of his agents ; and treating by respondent's agents

on the nomination and polling days. In the bill of particulars the peti-

tioners formulated ninety-eight different charges, but, in appeal, they only

insisted upon seventeen charges, seven of which attached personally to the

defendant, and ten to his agents. The respondent was examined on his own

behalf, and there were, in all, 280 witnesses heard.
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The judgment of the Superior Court of the District of Montreal, dismiss-

ing the petition on all the charges, was unanimously afBrmed, except as to

the charge of bribery and undue influence by one Eobert, hereafter more

particularly referred to.

It was Held,—1st. That the evidence of a candidate on his own behalf,

in the Province of Quebec,. is admissible.

2nd. That when a multiplicity of charges of corrupt practices are

brought against a candidate, or his agents, each charge should be treated as

a separate charge, and, if proved by one witness only and rebutted by

another, the united weight of their testimony, without accompanying or col-

lateral circumstances to aid the court in its appreciation of the contradictory

statements, cannot overcome the effect of the evidence in rebuttal, and that,

in such a case, the candidate is entitled to the presumption of innocence to

turn the scale in his favor.

3rd. That drinking on the nomination or polling day is not a corrupt

practice sufficient to void an election, unless the drink is given by an agent

on account of the voter having voted or being about to vote. (39 Vic. ch.

9 sec. 94 D., compared with 17 & 18 Vic. ch. 102 ss. 4, 23. & 36 Imp.)

4th. That a candidate, charged by his opponent with having no

influence, is not guilty of a corrupt practice, if, in a public speech, in reply

to the attack, he states " that he had had influence to procure more appoint-

ments for the electors of the county than any member."

The evidence on the Robert charge was to the following effect : Robert,

long before the election was thought of, together with members of his fam-

ily, (the Pare family) exhibited a strong desire to obtain an employment for

his brother-in-law, one Edward Honore Ouellette. Robert, being a political

supporter, a client and a personal friend of Mr. Laflamme, asked him on dif-

ferent occasions if he could procure his brother-in-law (Ouellette) a place.

The first time he spoke to him with reference to it was about a year previous

to the election ; but he did not say anything to him on that occasion about

his father-in-law (Par6) . Robert's evidence on this part of the case then goes

on as follows : " Q. On what occasion did you speak to him (Mr. Laflamme)

about it? A. It was when the question of an election arose that I spoke to

him about it. Q. Last fall ? A. Yes. Q. What was the date at which you

spoke to him regarding the Pare family ? A. I cannot positively say, but it

was four or five weeks before there was question of the election. It was then

spoken of in the county and out of the county. Q. That was during the elec-

tion 1 A. Yes. Q. At all events, it was at the time the election was spoken

of? A. Yes. Q. What did you say to him regarding your brother-in-law

and your father-in-law ? A.I went to see Mr. Laflamme on different occa-

sions, when I had some accoimts to give him to collect, and I said to birn :
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'It would greatly please the Pare family if you could procure a place for my
brother-in-law.' Q. Did you say to Mr. Laflamme in what way it would please

the Par6 family ? A. I said this to him : ' It might, perhaps, prevent them

from voting at the coming election.' Q. When you told Mr. Laflamme that

the Pare family could be useful to him by not voting, what did Mr. Laflamme

say ? A. He simply told me ' that he would think of me, and that if a

vacancy occurred, he would do his best for me.' Mr. Laflamme, on the other

hand, states : ' He (Robert) had asked me, not during the election, butmany

months before, I believe, so far as my memory goes, a year before there was

any talk of an election, to try and secure some oflSce or occupation, with a

sHght remuneration, for his brother-in-law (Mr. OuUette). I told him that I

would consider his claims ; that he was one ofmy test supporters ; and, if I

saw any occasion where it would be possible for me to support his claim, I

would do so. The thing remained in that way ; and previous to the election

particularly, there was never one word said or breathed on that subject be-

tween Mr. Robert and myself. I never asked him to use this promise, and

never intended to do so ; it was merely because he was a personal friend of

mine and a man of respectability and importance that I promised to consider

his claim, as I was justified as the representative of the county In doing.'"

Evidence was given that Robert attended three or four meetings of respond-

ent's committee, organized at Lachine ; that he checked lists and reported

his acts to some of the members of the committee. Before the election,

Robert repeated to the Par6 family what had taken place between him and

Mr. Laflamme. At the time of the election, Robert, while conversing with

the Pares in the family circle, was informed by one of them '' they would vote

for Girouard (the defeated candidate) but that they would not make use of

their influence." He then told them " Do as you please ; they will useyour

votes as an objection to giving Mr. Ouellette a place." This conversation

was not reported by Robert to any member of the respondent's committee.

Held, 1. That the respondent, having a perfectly legitimate motive in

promising Robert to try and get an ofi5ce for his brother-in-law—^his desire

to please a political friend and supporter—^was not guilty of a corrupt act in

making such promise ; and further, that the act of Robert, in relation to the

votes of the Pare family, even if a corrupt one, was not committed with the

knowledge and consent of the respondent.

2. That whether Robert was respondent's agent or not, the conversa-

tions which took place between him and the Pare family do not sufficiently

show a corrupt intent on his part to influence their vote, and that he is not

guilty of bribery or undue influence within the meaning of the statute—

(Richards C.J. and Strong J. dissenting)..



145

Election—Continued.

Per Biohards C.J. and Strong J There was suflScient evidence to de-

clare Robert to be one of respondent's agents. (Henry J. dissenting).

Jacques Cartier Election Case, SomerTllle v, laflamme.—ii, 216.

3. Preliminary objections —Appeal on.

See JURISDICTION 5.

4. Dominion Parliament, plenary powers of legislation of—The Dominion
Controverted Elections Act, 1874—Jurisdiction of Provincial Superior

Courts—Power of Dominion Parliament to alter or add to civil rlgtats—

Procedure—Brltisb STorth America Act, 1867, sees. 18, 41, 91, snb>secs. 13

and 14 of s^c. 93, and sees. 101 and 139-Dominion Court.

The Dominion Parliament, by " The Dominion Controverted Elections

Act, 1874," imposed on the Provincial Superior Coiirts and the judges there-

of the duty of trying controverted elections of members of the House of

Commons. After the general elections of 1878, the respondent fyled an

election petition in the Superior Court for Lower Canada, against the return

of the appellant as the duly elected member for the electoral district of

Montmorency for the House of Commons. The appellant objected to the

jurisdiction of the court, held by Meredith C.J., on the ground that " The

Dominion Controverted Elections Act, 1874," was uli/ra vires.

Held, affirming the judgment of Meredith C.J., 1st. That "The Domin-

ion Controverted Elections Act, 1874," is not ultra vires of the Dominion

Parliament, and whether the Act established a Dominion Court or not, the

Dominion Parliament had a perfect right to give to the Superior Courts of

the respective provinces, and^ the judges thereof, the power, and impose

upon them the duty, of trying controverted elections of members of the

House of Commons, and did not, in utilizing existing judicial officers and

established courts to discharge the duties assigned to them by that Act, in

any particular invade the rights of the local legislatures.

2. That upon the abandonment by the House of Commons of the juris-

diction exercised over , controverted elections, without express legislation

thereon, the power of dealing therewith would fall, ipso facto, within the

jurisdiction of the Superior Courts of the provinces by virtue of the inherent

original jurisdiction of such courts over civil rights.

3. That the Dominion Parliament has the right to interfere with civil

rights, when necessary for the purpose of legislating generally and effectu-

ally in relation to matters confided to the Parliament of Canada.

4. Per Ritchie C. J. and Taschereau and Gwynne JJ.—^That " The Dom-

inion Controverted Elections Act, 1874," established, as the Act of 1873 did,

as respects elections, a Dominion Court.

Montmorency Election Case, Talin t. Langlols.—ill, 1.

10
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5. Tbe Dominion Controverted Elections Act, 1874—Sec. 8 snb-sec. 2—Cross
petition—Delay for presenting;

v. (the appellant), the sitting member, against whom an election peti-

tion had been fyled by L. (the respondent), an unsuccessful candidate, pre-

sented a cross-petition under sec. 8 sub-sec. 2, of the Dominion Controverted

Elections Act, 1874, alleging that L. was guilty, as well by himself as by his

agents, with his knowledge and consent, of corrupt practices at the said

election. This cross-petition was not iyled within thirty days after the

publication in the Canada Gazette of the return to the writ of election by the

clerk of the Crown in Chancery, but within the delay mentioned in the last

part of said sub-sec. 2, sec. 8, viz. : fifteen days after the service of the peti-

tion upon v., complaining of his election and return. The cross-petition

was met by a preliminary objection, maintained by Meredith C.J., alleging

that it was fyled too late.

Held, on appeal, that the sitting member cannot file a cross-petition,

within the delay of fifteen days mentioned in the last part of said 'sub-sec.

2 of sec. 8, against a person who was a candidate and is a petitioner.

Per Fournier, Taschereau and G-wynne JJ The said extra delay of

fifteen days is given only when a petition has been filed against the sitting

member, alleging corrupt practices after the return. (Henry J. dissenting.)

Montmorency Election Case, Talin t. Langlois.—iii, 90.

O. Controverted Elections Act, 1 874—Olfts and snbscriptions for cbaritable

purposes—Payment of a jnst debt without reference to election, not

bribery.

Held,—1. That if gifts and subscripttons for charitable purposes, made

by a candidate who is in the habit of subscribing liberally to charitable pur-

poses, are not proved to have been offered or made as an inducement to, or

on any condition that, any body of men, or any individual, should vote or

act in any way at an election, or on aay express or implied promise or

undertaking that such body of men, or individual, would, in consequence of

such gift or subscription, vote or act in respect to any future election, then

such gifts or subscriptions are not a corrupt practice, within the meaning of

that expression as defined by the Election and Controverted Elections Acts,

1874.

2. That the settlement by payment of a just debt by a candidate to an

elector,without any reference to the election, is not a corrupt act of bribery,

and especially so when the candidate distinctly swears he never asked the

elector's support, and the elector says he never promised it and never gave

it. Taschereau and Gwynne JJ. doubting whether the transactions proved

were not within the prohibitory provisions of the Act.

South Ontario Election Case, McKay v. Glen.-UI, 641.
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?• Election appeal, notice of setting: down for liearing—Power of Jndgre wtao
tried the petition to grant an extension of time for grivlng snch notice—
S. A JB. C A. sec. 48—Snpreme Court Rales 56, 69.

On a motion to quash the appeal on behalf of the respondent, on the

ground that the appellant had not, within three days after the^Eegistrar of

the court had set down the matter of the petition for hearing, given notice

in writing to the respondent, or his attorney or agent, of such setting down,

nor applied to and obtained from the judge who tried the petition further

time for giving such notice, as required by the 48th section of the Supreme

and Exchequer Court Act.

Held, that this provision in the statute was imperative ; that the giving

of such notice was a condition precedent to the exercise of any jurisdiction

by the Supreme Court to hear the appeal ; -that the appellant having failed

, to comply with the statute, the court could not grant relief under Bules 56

or 69 ; and that therefore the appeal could not be then heard, but must be

struck off the list of appeals, with costs of the motion.

Subsequent to this judgment, the appellant applied to the judge who
tried the petition, to extend the time for giving the notice, whereupon the

said judge granted the application and made an order, " extending the time

for giving the prescribed notice till the 10th day of December then next."

The case was again set down by the Registrar for hearing by the Supreme

Court at the February session following, being the nearest convenient time,

and notice of such setting down was duly given within the time mentioned

in the order. The respondent thereupon moved to dismiss the appeal, on

the ground that the appellant unduly delayed to prosecute his appeal, or

failed to bring the same on for hearing at the next session, and that the judge

who tried the petition had no power to extend the time for giving such notice

after the three days from the first setting down of the case for hearing by the

Begistrar of this court.

Held, that the power of the judge who tried the petition to make an

order extending the time for giving such notice is a. general and exclusive

power to be exercised according to sound discretion, and the judge having

made such an order in this case, the appeal came properly before the court

for hearing. Taschereau J. dissenting.

ITorth Ontario Election Case, Wbeeler t. Glbbs.—Ill, 374.

O. The Dominion Elections Act, 1874, sees. 96 and 98—Hiring a team to

bring voter to poll a corrupt practice-" Wilful " offence—Advance of

money wben not made in order to induce voter to procure tbe return

of tbe candidate not bribery.

As to the case of one J. F. G., the charge was that the respondent

bribed him by the payment of a promissory note for $89. The evidence
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showed J. F. G. had been canvassing for respondent a long time before the

note fell due, and had always supported him. He was on his way to retire

his note, which was overdue, or falling due that day, when respondent asked

him to canvass that day, and promised to send into town and have the note

arranged for him. At the same time J. F. G-. was negotiating for a loan on a

mortgage to respondent, and it was at first stipulated that the amount of

this note should be taken out of the mortgage money. The agent of the

respondent, after the election, at the request of J. F. Gr., paid the mortgage

money in full and allowed the matter of the note to stand until J. F. G. could

see respondent. J. F. G-. stated that neither the note nor the mortgage

transaction influenced him in any way, and that he had to pay the note and

did not expect respondent to make him a present of it.

Held, that the evidence did not show that the advance of money was

made in order to induce J. F. G-. to procure, or to endeavor to procure, the

return of the respondent, and was not . therefore bribery within the meaning

of sub-sec. 3 of sec. 92 of the Dominion Elections Act, 1874..

As to the case of one M., the evidence showed that M.'s team was hired

some days before the opening of the poll by C, an agent of the respondent,

for the purpose of bringing two voters to the polls. M. went for the voters,

returned the day previous to the polling day withoutthe voters and was paid

fifteen dollars.

Held, thait the term "six preceding sections" in the 98th section of

" The Dominion Elections Act, 1874," means the six sections immediately

preceding the 98th, and therefore the hiring of a team to convey voters to

the polls, prohibited by the 96th section, was a corrupt practice within the

meaning of the 98th section. (Henry J . dissenting.)

Selkirk Election Case, lonng t. Smith.—It. 494.

9. Bribery—Promise to pay legal expenses of a voter, wbo is a professional

pnblic speaber—Tbe Dominion Elections Act, 1874, snb-sec 3 sec. 92.

Appeal from ajudgment ofArmour J. holding that appellant hademployed

and promised to pay the expenses of one H., a voter, who was a lawyer and

a professional public speaker, and therefore was guilty of bribery within the

meaning of subsec. 3 of sec. 92 of the The Dominion Elections Act, 1874.

The evidence as to agreement entered into between H. and appellant was

contradictory. It was admitted, however, that H. addressed the meetings

in the interest of the appellant, and during the- time of the election made

no demand for expenses, except on one occasion, when attending a meeting

and finding himself without money be asked for and received the sum of

$1.50 for the purpose of paying the livery bill ofhis horse.

Held, that the weight of evidence showed that the appellant only
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promised to pay H's travelling expenses, if it were legal to do soj and such

promise was not a breach of 8ub-seo. 3 of sec. 92 of The Dominion Elections

Act, 1874. Tasohereau and Gwynne JJ. dissenting.

Per Fournier J—Candidatea may legally employ and pay for the

expenses and services of canvassers and speakers, provided the agreement

be not a colorable one intended to evade the bribery clauses of the Act.

Per Tasohereau and Gwynne JJ Such a payment would be illegal.

Nortb Ontario Election Case, Wheeler t. Gilibs.—It, 430.

10> Election Petition—Snpreme Court Act, sec 44—BIglit to send back
record for fnrtber adjudication—Bribery—Appeals front flndlngs upon
matters of fact—Insufficiency of return of election expenses—Personal
expenses of candidate to be Included.

The original petition came before Mr. Justice McCord for trial, and was

tried by him on the merits, subject to an objection to his jurisdiction.

The learned judge, having taken the case en cUlibiri, arrived at the conclu-

sion that he had no jurisdiction, declared the objection to his jurisdiction

well founded, and " in consequence the objection was maintiifiied, and the

petition of the petitioner was rejected and dismissed." This judgment was

appealed from, and the now respondent, im.der sec. 48 of the Supreme

Court Act, limited his appeal to the question of jurisdiction, and the Supreme

Court held that Mr. Justice McCord had jurisdiction, and it was ordered

that the record be transmitted to the proper officer of the lower court, to

have the said cause proceeded with according to law. The record was

accordingly sent to the prothonotary of the Superior Court at Montmagny,

Mr. Justice McCord, after having offered the counsel of each of the parties a

re-hearing of the case, proceeded to render his judgment on the merits

and declared the election void. The respondent then appealed to the

Supreme Court, and contended that Mr. Justice McCord had no jurisdiction

to proceed with the case.

Held, That the Supreme Court on the first appeal could not, even if the

appeal had not been limited to the question of jurisdiction, have given a

decision on the merits, and that the order of this court remitting the record

to the proper ofiBcer of the court below to be proceeded with according to

law, gave jurisdiction to Mr. Justice McCord to proceed with the case on the

merits, and to pronounce a judgment on such merits, which latter judgment

was properly appealable under sec. 48, Supreme Court Act. (Fournier and

Henry JJ. dissenting.)

The charge upon which this appeal was principally decided was that of

the respondent's bribery of one David Asselin. The learned judge who

tried the case found, as a matter of fact, that the appellant had under-

handedly slipped into Asselin's pocket the $5 for a pretended purpose, that
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was not even mentioned to the recipient ; that this amount was not included

in the published return of his expenses as required by the Election Act,

and this payment was bribery.

Held, That an Appellate Court in election cases ought not to reverse,

on mere matters of fact, the findings of the judge who has tried the petition,

unless the court is convinced beyond doubt that his conclusions are erro-

neous, and that the evidence in this case warranted the finding of the court

below, that appellant had been guilty of personal bribery.

Per Taschereau J.—The personal expenses of the candidates should be

included in the statement of election expenses required to be furnished to

the returning oflScer under 37 Vic. ch, 9, sec. 123. (Fournier and Henry JJ.

expressed no opinion on the merits. The judgment of McCord J. on the

other charges was also affirmed.)

Bellecbasse Election Case, larne r. Oeslanrlers.—Ti 91.

II. Tbe Dominion Elections Act, IS74, sees. 8S, S3 and 84—Public peace-
Colorable employment—Liability of candidate for tbe acts of persons

employed by agent—Bribery.

On a charge of bribery against one T. and one A., upon which this appeal

was decided, the judge who tried the petition found as a fact that A. had

been directed by T., an admitted agent of the respondent, to employ a

number of persons to act as policemen at one of the polling places, ip the

parish of Bay St. Paul, on the polling day, and had bribed four voters pre-

viously known to be supporters of the appellant by giving them $2 each,

but held that A. was not agent of the respondent, and therefore his acts

could not void the election.

Held, on appeal, that as there was no excuse or justification for employ-

ing these voters, their employment was merely colorable, and these voters

having changed their votes in consequence of the moneys so paid to them,

and the sitting member being responsible ahke for the acts of A., the sub-

agent, as for the acts of T., the agent, and they having been guilty of corrupt

practices, the election was void. (Taschereau and Gwynne JJ. holding that

A. the sub-agent alone, had been guilty of bribery.

Charlevoix Election Case, Cimon t. Perranlt.—t. 13S.

I Ballots-Scrntiny—37 Tic. cb. 9 sees. 43, 45, 5B and 80 ; 41 Vic. cb. 6 sera.

S, 6 and 10—Effect of neglect of duty by a deputy returning-, officer- S7

Tic. cb. 10 sees. 64 and 68—Kecriminatory ca«ie;

In ballot papers containing the names of four candidates, the following

ballots were held valid: 1. Ballots containing two crosses, one on the line

above the first name, and one on the line above the second name, valid for

the two first named candidates
; 2. Ballots containing two crosses, one on the

line above the first name and one on the line dividing the second and third

12.
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compartments, valid for the first named candidate ; 3. Ballots containing

properly made crosses in two of the compartments of the ballot paper, with

a slight lead pencil stroke in another compartment; 4. Ballots marked in the

proper compartments thus x. The following ballots were held invalid ; 1.

Ballots with a cross in the right place on the back of the ballot paper, instead

of on the printed side ; 2. Ballots marked with an x instead of a cross.

On a recount before the County Court Judge, J., the appellant, who had

a minority of votes according to the return of the returning oflBcer, was de-

clared elected, all the ballots cast at three polling districts, in which the

appellant had polled only 331 votes and the respondent, B., 345, havingbeen

struck out on the ground that the deputy returning officer had neglected to

place his initials upon the back of the ballot.

On appeal to the Supreme Court of Prince Edward Island, it was proved

that the deputy returning ofiScer had placed his initials on the counterfoil

before giving the ballot paper to the voter, and afterwards, previous to his

putting the ballot in the ballot box, had detached and destroyed the counter-

foil, and that the ballots used were the same as those he had supplied to the

voters, and Mr. Justice Peters held that the ballots of the said three polls

ought to be counted, and did count them.

Thereupon J. appealed to the Supreme Court of Canada, and it was

Held, affirming the judgment of Mr. Justice Peters, that in the present case,

the deputy returning officer having had the means of identifying the ballot

papers as being those supplied by him to the voters ; and the neglect of the

deputy returning officers to put their initials on the back of these baUot

papers not having affected the result of the election, or caused substantial

iniustice, did not invalidate the election. (The decision in the Monck elec-

tion case commented on and approved of.)

In this case J., the appellant, claimed under sec. 66 of 37 Vie. ch. 10,

that if he was not entitled to the seat the election should be declared void,

on the groimd of irregularities in the conduct of the election generally, but

filed no counter petition, and did not otherwise comply with the provisions

of 37 Vic. ch. 10, The Dominion Controverted Elections Act.

Held, that sec. 66 of 37 Vic. ch. 10 only applies to oases of recriminatory

charges, and not to a case where neither of the parties or their agents are

charged with doing a wrongful act.

Qucere : Whether the County Judge can object to the validity of a bal-

lot paper when no objection has been made to the same by the candidate or

, his agent, or an elector, in accordance with the provisions of sec. 56, 37 Vic.

ch. 10, at the time of the counting of the votes by the deputy returning

officer.

Queen's County P.G.I. Election Gases Jenkins T.Brecken.—Tli, 21';.
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13. —Appeal on Election Petition—IS Tic. cli. 39 (The Supreme and Exche«

qner Conrt Amendment Act of 1879) sec. 10, c<»nstrnctlon of—Bnle ab-

solate by Court in banc to rescind order of a Jadge in Cbambers—Pre>
llmlnary objection.

A petition was duly filed and presented by appellant on the 5th of

August, 1S83, under the "Dominion Controverted Elections Act, 1874,"

' against the return of respondent. Preliminary objections were filed by

respondent, and before the same came on for hearing the attorney and agent

of respondent obtained, on the 13th October, from Mr. Justice "Weldon, an

order authorizing the withdrawal of the deposit money and removal of the

petition off the iiles. The money was withdrawn, but shortly afterwards, in

January, 1883, the appellant, alleging he had had no knowledge of the pro-

ceedings taken by his agent and attorney, obtained, upon summons, a second

order from Mr. Justice Weldon rescinding his prior order of 13th October,

1882, and directing that, upon the appellant repaying to the clerk of the

court the amount of the security, the petition be restored, and that the appel-

lant be at liberty to proceed. Against this order of January, 1883, the

respondent appealed to the Supreme Court of New Brunswick, and the

court gave judgment, rescinding it.

On appeal to the Supreme Court of Canada, Held> that the judgment

appealed from is not a judgment on a preliminary objection within the

meaning of 42 Vic. ch. 39 sec. 10 (The Supreme Court Amendment Act, .1879),

and therefore not appealable.

Gloucester Klectioii Case, Commeaa y. Burns.—viii 205,

14. Election petition—Preliminary objections-^-Onns probandl.

The election petition in this case complained of the return of the

respondent as member elect for the County of Megantic, (P.Q.), for the

House of Commons. The petition was met by preliminary objections, in

which the sitting member alleged, inter alia, that the petitioners were not

electors, nor qualified to vote at the election in question, &c. A day having

been fixed for the hearing of these preliminary objections, no evidence was

given upon them, and they were dismissed by Flamondon J., who held, fol-

lowing the practice adopted by the Superior Court of Quebec, sitting as an

election court in the L'lslet case Duval v. Oasgrain, that th^ onus probandi

was on the respondent to support such objections.

On appeal to the Supreme Court of Canada, Fournier, Henry and Gwynne

J.J. were of opinion that the onus probandi was on the appellant, who by his

preliminary objections had ai[firmed the disqualification of the petitioner.

Contra, Ritchie C.J. and Strong and Taschereau JJ. The court being equally

divided, the judgment of the court below stood affirmed without costs.

Megantic Election Casb, Frechette t. Goulet—vlil, i69,
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15. Dominion Controverted Election—Ontario Jndlcatnre Act, ISSI, effect

ol -Presentation of petition.

The election petition against the election and return of the respondent

was entitled in the High Court of Justice, Queen's Bench division, and was

presented to the official in charge of the offipe of the Queen's Bench division,

and filed and entered in the books of that office. A preliminary objection

was taken that the High Court of Justice had no jurisdiction.

Held. Henry and Taschereau JJ. dissenting, reversing the judgment of

Cameron J., that the Ontario Judicature Act, 1881, makes the High Court of

Justice and its divisions a continuation of the former courts merged in it,

and that those courts still exist under new names ; and that the petition had

not been irregularly entitled and filed.

West Huron Election Case, Mitcliell v. Cameron.—vlil, 126.

16. Ballots—Scrutiny—Irregnlarlties by Depnty Returning Officers—STumber-
ing: and initialing of tbe ballot papers by Deputy Retarnlng Officer,

effect of—The Dominion Elections Act, IS74, sec. 80—Corrupt practices-
Recriminatory case.

In a polling division No. 3 Dawn there was no statement of votes either

signed or unsigned in the baUot box, and the deputy returning officer had

endorsed on each ballot paper the number of the voter on the voter's list.

These votes were not included either in the count before the returning,

officer, the resumming up of the votes by the learned judge of the County

Court, nor in the recount before the judge who tried the election petition.

Held, affirming the judgment of the court below, that the ballots were

properly rejected.

Certain ballot papers were objected to as having been imperfectly

marked with a cross, or having more than one cross, or having ai^ inverted

V, or because the cross was not directly opposite the name of the candidate,

there being only two names on the ballot paper and a line drawn dividing

the paper in the middle.

Held, affirming the ruling of the learned judge at the trial, that these

ballots were valid.

Per Eitchie C.J Whenever the mark evidences an attempt or intention

to make a cross, though the cross may be in some respects imperfect, the

ballot should be counted, unless from the peculiarity of the mark made it

can be reasonably inferred that there was not an honest design simply to

make a cross, but that there "was also an intention so to mark the paper that

it could be identified, in which case the ballot should be rejected. But if

the mark made indicates no design of complying with the law, but on the

contrary a clear intent not to mark with a cross as the law directs, as, for
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instance, by making a straight line or round 0, then such non-compliance

with the law renders the ballot null.

Division 1, Somhra—During the progress of the voting, at the request of

one of the agents, who thought the ballot papers were not being properly

marked, the deputy returning officer, who had been putting his initials and

the numbers on the counterfoil, not on the ballot papers, initialled and

numbered about twelve of the ballot papers, but finding he was wrong, at

the close of the poll, he, in good faith and with an anxious desire to do his

duty, and in such a way as not to allow any person to see the front of the

ballot paper, and with the assent of the agents of both parties, took these

ballots out of the box and obliterated the marks he had put upon them.

Held, Gwynne and Henry JJ. dissenting, that the irregularities com-

plained of not haying infringed upon the secrecy of the ballot, and the bal-

lots being unquestionably those given by the deputy returning officer to the

voters, these ballots should be held good, and that said irregularities came

within the saving provisions of sec. 80 of the Dominion Elections Act, 1874,

Per Henry J.—Although the ballots should be considered bad, the pre-

sent appellant having acted upon the return and taken his seat, was not in

a position to (jlaim that the election was void.

Bothwell Election Case, Hawkins t. Smith.—tUI, 676.

17. Railway pass—37 Vic. cb. 9 sees. 98, 1)6, 98 and lOO-Qoestions of fact In

appeal—Agent, limited powers of.

In appeal, four charges of bribery were relied upon, three of which were

dismissed in the court below, because there was not sufficient evidence that

the electors had been bribed by an agent of the candidate ; and the fourth

charge was known as the Lamarche case. The facts were as follows :—One

L., the agent of C, the respondent, gave to certain electors employed on

certain steamboats, tickets over the North Shore Bailroad, to enable them

to go without paying any fare from Montreal to Berthier, to vote at the Ber-

thier election, the voters having accepted the tickets without any promise

being exacted from or given by them. The tickets showed on their face that

they been paid for, but there was evidence L. hadreceived them gratuitously

from one of the officers of the company. The learned judge who tried the

case found as a fact that the tickets had not been paid for, and were given

unconditionally, and therefore held it was not a corrupt act.

Held,—1. Fournier and Henry JJ. dissenting, that the taking uncon-

ditionally and gratuitously of a voter to the poll by a railway company, or an

individual, whatever his occupation may be, or giving a voter a free pass

over a railway, or by boat, or other conveyance, if unaccompanied by any

conditions or stipulations that shall affect the voter's action in reference to

the vote to be given, is not prohibited by 37 Vic. ch. 9 (D).
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2. That if a ticket, although given unconditionally to a voter by an

agent of the candidate, has been paid for, then such a practice would be

unlawful under section 96, and by virtue of section 98 a corrupt practice,

and would avoid the election.

3. That an agent who is not a general agent, but an agent with powers

expressly limited, cannot bind the candidate by anything done beyond the

scope of his authority.

As to the remaining three charges, the court was of opinion that on the

facts the judgment of the court below was not clearly wrong and should

therefore not be reversed.

Berttaier Election Case, Genereux t. Cuthbcrt.—Ix, 102.

18. Appeal on matters of fact—Bribery—Corrupt Intent.

Among other charges of bribery and treating which were decided on this

appeal was the following :—One Mireau, a blacksmith, who was a neighbour

of the respondent, had in his possession for two years several pieces of

broken saws which the respondent had left with him for the purpose of

making scrapers out of them on shares. A few days prior to nomination the

respondent went into Xfireau's shop with a scraper he wanted to be sharp-

ened, and in return for sharpening the scraper told him to keep the old

pieces of saw which he might still have. Mireau in his evidence answered

as follows,—"Q. He did not speak of your vote 7 A. No. Q. What has he

said? A. He said that Mr. Magnan was coming like mustard after diimer?

Q. M. Dugas did not ask you for whom you were 7 A. No. * *

Q. Do you swear on the oath that you have taken that M. Dugas left with

you these two pieces of saws in question with the intent to buy (bribe') you 7

A. 1 think so, I cannot say that it is sure, I don't know his mind (son idie).

It is all I can swear. Q. It has not changed your opinion ? A. No. Q. For

whom were you in the last election? A. For M. Magnan." The scrapers

were worth in all about two dollars, and were of no use to the respondent,

and no other conversation took place afterwards between the parties. The

judge who tried the case found that there was no intention on the part of

the respondent to corrupt Mireau.

HcUT, that the Supreme Court on appeal will not reverse on mere

matters of fact the judgment of the judge who tries an election petition,

unless the matter of the evidence is of such a nature as to convey an irresis-

tible conviction that the judgment is not only wrong, but is erroneous, and

that the evidence in support of the charge of bribing Mireau, as well as of

the other charges of bribery and treating, was not such as would justify an

Appellate Court in drawing the inference that the respondent intended t^

corrupt the voters.

Montcalm Election Case, Magnan v. Dngas.—ix, 93.
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19. Ntatus of petitioner, Kow proved—Gift not a charity or llberalltjr-

Brlbery—Shorthand writer's notes.

At the trial of the petition the returning officer, who was also the

registrar of the county of Megantio, and secretary of the municipality of

Inverness, was called as a witness, and produced in court in his official

capacity the original list of electors for the township of Inverness, and proved

that the name L. McM., one of the petitioners whom he personally knew,

was on the list. The original document was retained by the witness, and,

as neither of the parties requested that the list should be filed, the judge

ipade no order to that effect. The status of the other petitioners was proved

in the same way.

Held, that there was sufficient evidence that the petitioners were per-

sons who had a right to vote at the election to which the petition, related

under 37 Vic. ch. 10, sec. 7 (D).

The shorthand notes of the shorthand writer employed by the court to

take down the evidence were not extended in his handwriting, but were

signed by him.

Held, that the notes of evidence could not be objected to.

Before setting out on a canvassing tour the appellant, the sitting mem-

ber, placed in the hands of one B., who was not his financial agent, $100 to

be used for the purpose of the election. While visiting a part 'of the

county with which the appellant was not much acquainted, but with which

B. was well acquainted, they paid an electioneering visit to one K., a leading

man in that locality, who indicated to B. his dissatisfaction with the candi-

date of his party, and stated that, although he would vote for the liberal

party, he would not exert himself as much as in the former elections. The

appellant then went outside, and B. asked his host, "Do you want any

money for your church?" And having received a negative reply, added,

" Do you want any money for anything ?" K. then answered, " If you have

any money, to spare there are plenty of things we want it for. "We are

building a town hall, and we are scarce of money." B. then said, " Will $25

do?" K. answered, "Whatever you like, it is nothing to me." The money

was left on the table. Then, when bidding the appellant B. good-bye, K.

said, " Gentlemen, remember that this money has no influence as lar as I

am concerned with regard to the election." The appellant did not at the

time, nor at any subsequent time, repudiate the act of B. This amount of

$25 was not included in any account rendered by the appellant or his finan-

cial agent, and large sums wei:e admittedly corruptly expended in the elec-

tion by the agent of the appellant.

Held, affirming the judgment of the court below, that the giving of the

$25 by B. to K. was not an act of liberality or charity, but a gift out of
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appellant's money, with a view to influence a voter favorably to the appel-

lant's candidature, and that, although the money was not given in the

appellant's presence, yet it was given with his knowledge, and therefore

that the appellant had been personally guilty of a corrupt practice.

Megantic Election O^se. Frechette t. Gonlet.—ix. 2'Z9.

20. The nomiQlon Elections Act, 1874—IrTager by agent wltb voter—Bribery
—Corrupt practice—Treating on polling day—Agency.

One Pringle, an acknowledged agent of the respondent and the Presi-

dent of the Conservative Association, whose candidate the respondent was,

made a bet of $5 with one Parker, a Liberal, that he would vote against the

Conservative party, and deposited with a stakeholder the $5, which, after

the election, was paid over to Parker. At the trial Pringle denied that he

was actuated by any intention to influence the conduct of the voter, and

alleged that the bet was made as a sporting bet on the spur of the moment,

and with the expectation that, as he said, Parker would warm up and vote
;

but he also admitted in evidence that it passed through his mind that some

one on the voter's side would make the money good if he voted. Parker

said he had formed the resolution not to vote before he made his bet, but

the' evidence showed that he did not think lightly of the sum which he was

to receive for his not voting, his answer to one question put to him being :

"Oh! I don't know that |5 would be an insult to any one not to vote.''

Held, reversing the judgment of the court below, that the bet in ques-

tion was colorable bribery within the enactments of sub-sec. 1 of sec. 92 of

the Dominion Elections Act, 1874, and a corrupt practice which avoided the

election.

The acts complained of in the ffeenan-Beauvais charge were also relied

on as sufiBcient to have the election set aside. The facts of this charge were

that H., a Conservative, prior to the election, canvassed, in company with

the respondent, one B. On election day H. was selected by the assistant

secretary of the association (an acknowledged agent of the respondent) to

represent the respondent at the Burnley poll, and obtained from him a cer-

tificate under s. 42 of the Dominion Elections Act, entitling him to vote at

the Burnley poll. H. there met B, and treated him by giving him a glass of

whiskey, and after B. had voted he gave him $2, and subsequently sent him

$50. The treating, according to B.'s evidence, was nothing more than an act

of good fellowship j and according to H.'s account, B. was not feeling

well, and the whiskey was given in consequence. B. negatived that the $2

were paid him for his vote, and H. said that he supposed it was a dollar bill

and told B. to go and treat the boys with it, and that it was not given on

account of any previous promise, or for his having voted. The court below
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held that none of these acts constituted corrupt acts so as to avoid the

election.

On appeal to the Supreme Court of Canada, Held, per Bitchie C.J. and

Henry and Taschereau JJ.—There was sufficient evidence of H.'s agency,

but it was not necessary to decide'this point.

Per Strong J.-:-There was no proof of H.'s agency. Agency is not to be

presumed from the fact that the respondent permitted H. to canvass B. in

his presence, and there is an entire absence of proof of any sufficient

authority to H. to bind the respondent by his acts at the polling place in the

matters of treating and the payment of the $2.

Per Fournier J.—The treating of B. on polling day, both before and after

he had voted, by H., an agent, and the giving of the sum of $2 immediately

after he had voted, were corrupt acts sufficient to avoid the election.

West Iforthamberland Election Case, Henderson r. daillet.—Xi 635.

21 Dominion Elections Act, 1874, sec. 95—Intimidation —ITndne inflnence—

Consn^racy between Deputy Returning Officer and respondent's agent

to interfere witb francbise by ntarking ballots -Eflfect of—Election void.

In an election petition it was charged that the respondent personally, as

well as acting by C. A. C, P. D. and others, his agents, did imdertake and

conspire to impede, prevent, and otherwise interfere with the free exercise

of the franchise by certain voters, and that, in furtherance of a premeditated

scheme which the respondent and his agents well knew to be illegal, they

did, in fact, so impede, prevent, and interfere with the exercise- of the

franchise of certain voters, by getting their ballots marked, rendered identifi-

able, and consequently void, whereby the franchise of these voters was

unjustifiably interfered with.

At a previous election the respondent had been defeated by a majority

of three votes, and the election having been contested was set aside, and

certain voters were reported by the judge as having been guilty of corrupt

practices, under section 104 of the Dominion Elections Act.

At a public meeting before the election C. A. C, the respondent's agent,

to intimidate these persons and prevent them from voting, in a speech made

by him, threatened them with punishment if they voted ; and subsequently

printed notices to the same effect were sent to these voters.

On the polling day D.P„ who had been appointed deputy returning officer,

on the distinct understanding with, and promise made to, the returning

.officer that he would not mark the ballots of these voters, consulted with C.

A. C, and on his advice and in collusion with him marked the ballots of

certain of these voters.

Held, that the election was void by reason of the attempted intimida-

tion practiced by C. A. C, the respondent's agent ; and by reason also of the
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conspiracy between the said agent and the Deputy Returning Officer to

interfere with the free exercise of the franchise of voters, violations of sec.

95 of The Dominion Elections Act, 1874, and corrupt practices under section

98 of the said Act.

Soulanges Election Case, Cliolette t. Bain.—x, 652.

Engine.—Agreement to discontinue use of traction engine—Construc-

tion of.

See AGREEMENT 13.

Engineer—Certificate of.

See PETITION OF RIGHT 1, 2, 8.

« RAILWAYS AND RAILWAY COMPANIES 9.

2. Decision of, binding as to price.

See CONTRACT 17.

Escheat—Property of person dying intestate and without heirs escheats

to Crown for benefit of province.

See LEGISLATURE 6.

Escrow.
See DEED 1.

2. Policy not countersigned.

See INSURANCE LIFE 5.

Estate Tail.

See WILL 1.

« MORTGAGE 6.

Estoppel.
See DEED 1.

2. Equitable—Adjoining owner of land allowing a boundary line to be

run by a surveyor.

See BOUNDARY.

3. Shareholder not estopped from questioning legality of issue of stock.

See CORPORATIONS 11.

4. Estoppel—Equitable assignment—Garnlsliee process—Bepresentatlon of

Indebtedness by defendants.

Plaintiflf held a judgment against one George Cutten, and was about to

sue Ryerson and Moses, whom he understood to be Cutten's partners.

Before doing so he consulted one of the defendants, by whom he was

informed that there was a balance of some $2,700, due from the defendants to

Cutten, for work performed for the defendants on the Western Counties Rail-

way under a contract, and defendants suggested that this amount might be

made available to satisfy plaintiff's claim, if there was a garnishee law. Plain-

tifi's attorney, on the strength of this representation, issued garnishee pro-

cess, when defendants pleaded denying that there was any debt due.
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Previous to the garnishee process being issued, Cutten had drawn an

order, requesting defendants to pay all sums coming due to him under the

engineer's monthly certificates to one Killam, but there was no evidence of

any indebtedness of Cutten to Killam.

Hetl:(l, affirming the judgment of the Supreme Court of Nova Scotia, (2

Bubs. & Geldert 199) Strong and Gwjmne JJ..dissenting, that the defendants

were estopped by their representation from denpng their indebtedness to

Cutten ; and that there was not evidence of such an assignment as would

prevent the attachment from operating on the fund.

Appeal dismissed with eosts.

Slianly t. Fitzrandolph-28th April, 1S82.

5. Lands taken for railway—Debentures issued by county for damages

awarded.
See JURISDICTION 28.

6. When possession of land fraudulently obtained.

See POSSESSION 5.

7. By execution and registration of deed to son.

See EJECTMENT 3.

EvidenCB—special case—Fnrtlier ETideiice.

Held, that when a case has, by consent of parties, been turned into a

special case, and the judge's minutes of the evidence taken at the trial

agreed to be considered as part of the said special case, the court has no

power to add anything thereto, except with the like consent, and has no

power to order any further evidenioe to be taken.

,
Smyth V. McDougall.-l. 114.

2. Admissibility of.

See SALE OF GOODS 1.

3. Contradiction of witness.

See WITNESS 1.

4. Evidence of plaintlflT not admissible—Actions ag:ainst administrators-
Construction of 41st sec. ch. 96, Bev. Stat. W.S., 4tb series.

C. sued M. & R. M. accepted service and acknowledged amount due,

but R. pleaded to the action. Before trial both defendants died. Then'

C. R. & R. R., as administrators of R., were, before trial, made parties to the

action. At the trial C. was examined as a witness in support of his own

case, and when asked what had taken place between him and the deceased

M. & R., the learned judge ruled that the evidence was inadmissible under

sec. 41, ch. 96 of the Revised Statutes of Nova Scotia, 4th series.

Held, affirming the judgment of the court below, that under said

section, in an action against administrators made parties to an action after
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issue joined, but before trial, the plaintiff cannot give any evidence in his

own favor of dealings with a deceased defendant. (Henry J. dissenting.)

Chesley v. Murdoch.—11. 48.

5. Hejection of—Promissory notes—Joint liability on—misdirection as to

Interest.

Plaintiffs sued W, upon two promissory notes signed by one T. E. and

W. The notes were dated at Halifax and made payable to plaintiffs' order

in Boston, U.S. The notes were unstamped, but before action brought

double stamps were affixed and no contract as to interest appeared on the

face of them; W. pleaded, inter alia, that he had signed the notes upon an

understanding and agreement that he should be liable thereon as surety

only for T. E., and that plaintiffs, without his knowledge or consent, agreed

to give and gave time to T. E., and forbore to enforce payment when they

might have been paid. At the trial W. sought to cross-examine one of the

plaintiffs on an affidavit made by the witness, and to which was annexed a

letter to plaihtiffs from T. E. This evidence was rejected by the judge, and

a verdict was given for plaintiffs with interest. A rule nisi to set aside ver-

dict was discharged by i^he Supreme Court of Nova Scotia, but they referred

the rate of interest to a master of the court.

Held, that there was an improper rejection of evidence, and that the

jury should have been directed as to interest,

Wallace t. Sonther.-ii; 598.

6. Of respondent in controverted elections admissible in Province of

Quebec.
SomerTille t. Laflamme.—ii. 316.

/• Parol evidence of determination of suit by judgment Inadmissible.'

In an action of damages for malicious arrest and imprisonment of

plaintiff, under a capias, issued by a stipendiary magistrate in Nova Scotia,

whose judgment, it was alleged, was reversed in appeal by the Supreme

Court of Nova Scotia, oral evidence " that the decision of the magistrate

was reversed " was deemed sufficient evidence by the judge at the trial of

the determination of the suit below.

Held, reversing the judgment of the Supreme Court of Nova Scotia, that

such evidence was inadmissible, and was not proper evidence of a final judg-

ment of the Supreme Court of Nova Scotia.

«nnn t. Cox.-lii. 296.

8. D^bats de Comptes—Sale of stocU>ln-trade by a fatber to his son—Onus
proband!-Affidavit of a person since deceased not evidence.

In a dihats de eomptes between A. G. (appellant), in his quality of tutor

to M. L. H. C. E., a minor,, and Dame H. P. (respondent), universal legatee

of her late husband L. E., who had possession of the minor's property (his

11
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grandchild) as tutor, the following items, viz. :—$5,466.63 (for stock of goods

sold by L. E. to his son) and $451.07 and $90.76 for "cash received at the

counter," charged by the respondent in her account, were contested. In

1871, L. L. R., the minor's father, married one M. C. Gr., and by contract of

marriage obtained from his father, L.R., two immoveable properties, en avance-

ment d'hoirie. At the same time L. K., the father, retired from business and

left to L. L. B., his son, the whole of his stock-in-trade, which was valued at
'

$5,466.63, making an inventory thereof. L. L. R. died in 1872, leaving one

child, said M. L. H. C. E., and L. R., her grandfather, was appointed her tutor.

There was no evidence that the stock-in-trade had been sold by the father

and purchased by the son, or that the father gave it to his son. However,

when L. E., in his capacity of tutor to his grandchild, made an inventory of

his son's succession, he charged his son with this amount of $5,466.63.

Held, reversing the judgment of the court below, that it was for the

respondent to prove that there had been a sale of the stock-in-trade by L.

E. to his son L. L. E., the minor's father, and that there being no evidence

of such a sale, the respondent could not legally charge the minor with that

amount. •

As to the other two items, these were granted to the respondent by

the Court of Queen's Bench on the ground that, although they had been

. entered as cash received at the counter, there was evidence that they had

been already entered in the ledger. The only evidence to support this fact was

the affidavit of one Hebert, the book-keeper of L. E , since deceased, filed with

the reddition de compies before notary prior to the institution of this action.

Held, reversing the judgment of the court below, that the affidavit of

Hebert was inadmissible evidence, and therefore these two items could not

be charged against the minor.
Gagnon T. Prince.—tU, 386.

9. Manslaughter—Whether evidence as to Assaults committed within

year of death admissible.

iSee CRIMINAL APPEAL 2.

10. Question for Jury—Contract not under seal.

See AGREEMENT 6.

11. Of acceptance of goods—Parol—Art. 1235 0. 0. (P.Q.)

See SALE OF GOODS 6.

12. Of special damages not alleged inadmissible.

See LIBEL.

13. Of professional Draughtsmen to show what certain shadings and

marks on Plan are intended to indicate.

See EASEMENT L
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14. Of Agent of Company admissible under R. S, N. S. ch. 96 see. 41, in

action on poliej of Assurance by Executor.

See INSURANCE, LIFE 6.

15. Verdict against weight of.

See JURISDICTION 23.

16. Parol, to show right to redeem.

See MORTGAGE 8.

17. Of reasonable and probable cause.

See INSOLVENCY 9.

18. Parol, to establish contract.

See SALE OF GOODS 10.

19. Withdrawal of Evidence from Jury.

See NEW TRIAL 3.

20. When whole Evidence before the Court, the case will not be sent

back for a new trial.

See NEW TRIAL 4.

21. Where verdict affirmed by two courts on irelg^Iit of—Appeal.

The appellant appealed from two judgments of the Court of Appeal for

Ontario, affirming judgments recovered against him by the respondent in

two several actions brought on alleged contracts. The cases were tried be-

fore a judge without a jury, and the respondent obtained two verdicts. These

verdicts having been moved against, were sustained by the Courts of Queen's

Bench and Common Pleas, respectively, and both by the Court of Appeal for

Ontario.

On appeal to the Supreme Court, Held, that the judgments of the Court

of Appeal should be affirmed.

Per Gwynne J.—When a judge has tried a case without a jury andfoimd

a verdict, which verdict has been affirmed by two courts, this court, sitting

in appeal, should not reverse the conclusion arrived at by the lower coin-ts

on the weight of evidence, unless convinced beyond all reasonable doubt

that all the judges before whom the case came have clearly erred.

Appeal dismissed with costs.

Bickford v. Howard (18 C.L.J. 422)-22nd June, 1882.

22. Of notary, not admissible to contradict deed drawn by him.

See SALE OF LANDS 9.

23. Of husband against wife, in action for removal of latter as executrix,

not admissible.

See EXECUTOR 5.
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24. When new trial ordered—^Evidence not so clear as to justify Appel-

late Court in interfering.

See TRESPASS 12.

25. Of missing deed—Under law of N. S.

See EJECTMENT 3.

26. Amendment of pleadings to conform to.

See LICENSE 7.

27. Judgment of court of first instance on the evidence affirmed.

See APPEAL 4, 5, 6, 7, 8.

« ELECTION 10, 18.

" EVIDENCE 21.

" RAILWAYS AND RAILWAY COMPANIES 23.

«' SALE OF GOODS 14.

" SOLICITOR AND CLIENT 2.

28. Of fraud—Rescission of executed contract.

See SALE OF LANDS 14.

29. Verdict against weight of—New trial ordered by court below—Ap-

peal will not be heard.

See JURISDICTION 39.

30. Commencement of proof in writing—In case where fraud alleged and

proved, not required.

See BANKS AND BANKING 12.

31. Verdict against weight of—New trial ordered.

See NEW TRIAL 14.

Execution—Order directing payment of part of verdict as condition

of stay of execution illegal.

See DAMAGES 25.

2. Premature issue of writ of—Irregularity.

See FRAUDULENT PREFERENCE 2.

Execution Debtor.
See TROVER.

Executors—I-lablUty of (P.ft.)—B^bat de compte—Interest—Pi^scrlptloU.

Respondents, representing one of the universal residuary legatees of

one W. D., sen., sued appellants as joint testamentary executors of the said

W. D., sen., to render an account and pay over the balance of the estate in

their hands. On a dihat de compte the total value of the estate was proved

to be worth $44,525.65. Of this amount appellants in their said capacity, as

appeared by an account rendered by them took possession of $14,510.33.

The balance of $30,015.33 appeared by the books of W. D. & Co,, to be due
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.

to the estate of W. D., sen., by W. D., jun., one of the executors, and to have

never come into the possession of the other executors.

iluld. that under Art. 913, Civil Code L. C, appellants were jointly and

severally responsible only for the amount they took possession of in their

joint capacity, and, therefore, that W. D., jun., alone was responsible for the

amount of such balance. CCasohereau J. dissenting.)

2. That testamentary executors cannot legally be charged with more

than six per cent, interest on the moneys collected by them, after their

account has been demanded, in the absence of proof that they realized a

greater rate of interest by the use of such moneys.

3. That entries in merchants' books, regularly kept, and unchanged

during a term of years, with an annual rendering of accounts conforming to

such entries to creditors, make proof against such merchants, particularly

after the death of the creditors.

4. That an action against executors for an account of their administra-

tion, and of the moneys they have received, or ought to have received, in their

said capacity, cannot be prescribed otherwise than by the long prescription

of 30. years.

Darling t. Brown—ii, 26.

2. Powers of.

See WILL 9.

3. Action by on policy of assurance.

See INSURANCE, LIFE 6.

4. Executor, Jadgment against and sale of lands under—Debt to be proved
as against belr—Pro-tutor, action against for an account—Jurisdiction,
plea to—Property in Quebec and Ontario—STegligence—Duty to

administer en bon p4re de famllle—Iiiability of for interest—Civil Code
art. 290 et seq.

Robert F. Coleman and Maria Mansfield Connolly wers married at Belle-

ville, in Ontario, on the 4th of November, 1841. The issue of this marriage

were two children, Susanna Louisa Coleman and Anna Maria Coleman, the

female plaintiff, who was born in 1846. Robert F. Coleman made his will at

Belleville on the 10th of February, 1852, givuig his wife the enjoyment of his

property during her life, or until she remarried, and the property to his

children. He appointed his wife, Lewis Wallbridge and William Hope his

executors, and died in 1852. Wallbridge and Hope both renounced the

executorship. On the 11th of June, 1853, Mrs. Coleman made her wUl at

Montreal, whereby she bequeathed all her prdperty to her two children, and

appointed the defendant and Francis MuUins as her executors, authorizing

them to continue the execution of the will of her late husband. She also

appointed them tutors to her children, to take care of them until their mar-
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riage or their age of majority. The defendant was then married to a sister

of Mrs. Coleman, and was therefore the maternal uncle of the female

respondent and of her sister. Mrs. Coleman died on the 25th of June, 1853.

Her property consisted of one quarter of lot No. 1, in the 1st range of the

parish of Chateauguay. The children had, besides, the property left to them

by their late father, which consisted of a lot of land, with mill and two

houses, at Belleville, against which there were several mortgages registered,

amounting to about $5,000. On the 12th of June, 1854, Catherine Connolly,

a sister of Mrs. Coleman, died intestate, and her property, consisting of one

undivided half of certain lots of land in Drummond street, Montreal, went to

her brother, Patrick Connolly, and to her sisters, Bosanna, Susan and Sarah

Connolly, and to her two nieces, the female plaintiff and her sister, as repre.

senting their late mother, who thereby became possessed of one-fifth in the

undivided half of said two lots of land in Drummond street. On the 2nd of

May, 1856, Susanna Connolly, the wife of the defendant, made her wiU and

bequeathed to him the undivided half of the lots of land in Drummond

street for the use and benefit of her two nieces, the female plaintifl" and her

sister; Mrs. Miller (Susanna Connolly) died shortly after. In 1861, Susanna

Louisa Coleman died a minor, leaving the female plaintiff as her sole heir.

Patrick Connolly died about 1862, intestate, and the female plaintifl, his niece,

inherited one-fourth of his estate, which consisted of his share of the Cha-

teauguay farm and of one-fifth in one undivided half of the Drummond street

lots. On the 3rd of August, 1864, Sarah Connolly gave to the female plaintiff

her share in the Drummond street property, which apparently consisted of

one-fifth and one-fourth in another fifth of one undivided half of said lots.

The defendant accepted this donation for the female plaintiff, and assumed

in the deed the quality of tutor. In July, 1867, the female plaintiff became

of age, and on the 21st of April, 1868, she married Louis Edmond Amedee

Globensky. They are separated as to property. A few days before

her marriage, that is, on the 9th of April, 1868, the female plaintiff

gave a full discharge to the defendant, as having been executor to her

mother's last will; she acknowledging by this discharge, that he had

rendered to her a true and faithful account of his administration. On the

2nd November, 1868, the female plaintiff, being authorized by her husband,

sold to the defendant all the rights and shares she had in an undivided half

of the Drummond street property, for $5,000, which sum she acknowledged

to have previously received. It is admitted, however, by the defendant that

he then only paid to her a sum of $360, leaving the sum of $4,640, to be

accounted for. The property sold by this deed was not the undivided half

bequeathed by Mrs. Miller to the defendant for the use of her nieces, but
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the shares which came to the female plaintifiE by the death of Catherine and
Patrick Connolly, by the donation from Sarah Connolly and by the decease

of her own sister. These shares consisted of one-half, or about one-half, of

the undivided half of the.lots on Drummond street, or one-fourth of the

whole. This appears from the terms of the deed, and also from the fact that

the defendant claimed the other half as having been bequeathed to him by
his wife. The female plaintiiF, alleging in her declaration that the defendant

had had the management of all her property since the death of her mother

(25th of June, 1853,) that the discharge of the 9th April, 1868, was null,

having been obtained by fraud and without a previous account by the defen-

dant of his administration of her estate and property, and that the sale of

the 2nd of November, 1868j of the Drummond street property, was also null,

as having been made to the defendant before he had rendered an account

of his administration, and further that the defendant had in his hand pro-

perty belonging to her to the amount of $60,000, prayed that the discharge

of the 9th of April, 1868, and the sale qf the 2nd of November, 1868, be set

aside, and tha^ the defendant be condemned to account to her, for his admin-

istration of her property, or to pay to her $60,000, and that he be held to be

coniraignable par corps.

To this action the defendant pleaded :—
1st. Cumulation of action, inasmuch as the plaintift asked by the same

action an account of defendant's administration and the rescission of the

deed of sale of the 2nd of November, 1868 ; 2nd. That the plaintift sold her

share of the Chateauguay property on the 9th of June, 1875, and that he

never had the administration of it, nor received any rent from said property

;

3rd. That Susanna Connolly, his wife, had bequeathed the one undivided half

of the Drummond street property to him, and that she had authorized him to

dispose of it, for the interest of the plaintiff and of her sister, and that under

that bequest he was entitled to the enjoyment of that property during his

life ; 4th. That the Belleville property was sold by the sheriff on the 15th of

February, 1865, to John Bell for $300, and a deed given of it on the 6th of

Octobei;, 1865, and that he, the defendant, had purchased the property from

Bell in 1868. (The property was sold by defendant in 1870 for $6,250) ; 5th.

That the plaintiff had given him a full discharge on the 9th of April, 1868,

and he further denied all the allegations of the declaration.

On the first plea, the Superior Court held that there was cumulation of

action and ordered the respondent to make her option between her action

en reddition de compie and her demand to annul the sale of the 2nd of

November, 1868.
,

The plaintiff did not appeal from this judgment, although the court of

Q. B. and also the Supreme Court of Canada appear to have been of opinion
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that it was erroneous, but made her option to proceed with her action en

reddition de eompte.

On the 29th of December, 1871, the discharge given by the respondent

was held tobe valid, and her action was dismissed.

This judgment was reversed by the Court of Review, whose judgment

was confirmed by the court of Q. B., and the defendant was condemned to

render an account of his administration. By some oversight, the Court of

Review did not formally declare the discharge null and void, and as its judg-

ment was confirmed as rendered, there was no express adjudication setting

aside the discharge, although it was virtually annulled by the order giv.en to

the defendant,to account, on the ground that he had not previously properly

accounted for his administration of the plaintiflE 's property.

On the 6th of October, 1875, the defendant, in pursuance of this judg-

ment, rendered an account by which he credited the respondent with an

amount of $12,224.05, including $4,640, being the balance of the sale of the

Drummond street property, and 'he charged her with a sum of $33,116.82 for

disbursements and interest, leaving a balance in his favour of $20,892.77,

which he claimed by an incidental demand.

In this incidental demand, the defendant raised the objection that the

action should have been in Ontario, where the property administered by the

appellant was situated.

The Superior Court (Sicotte J.) held that the judgment ordering defendant

to account settled the question of the liability to account and the quality ia

which he was liable, that whether considered as a mandatory, a negotiorum

geslor, or as a pro-tutor, the defendant having confused his own revenues

with those of his ward had acted negligently and contrary to the duty incum-

bent upon him, and was liable for interest in any case if a reliquataire (art.

1714 C. C), and to eontrainte par corps (art. 290 C. C.)

All interest, therefore, charged on expenditure was struck out, and

the defendant was charged with a sum of $3,000 interest upon the annual

balances due after deducting expenditure. The court held, also, that

the Belleville property had been sold owing to his negligence, and that he

was bound to give its equivalent in money at the time of rendering the

account. He was liable to pay $15,000, also, as the value of the half

of the Drummond street property, which by his wife's will he had been

charged to deliver to the female plaintiff, in default of his dehvering it over.

The court disallowed an item of $2,026 charged among- the expenses,

being the amount of a judgment rendered in his favor on the cognovit of Mrs.

Coleman, on the 21st May, 1853, on the ground that no sufficient evidence of

a debt existed.
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Other items of receipts were charged against him, including the $3,000

for interest, and including, also, sums, as and for rents bfthe Belleville property

from the year 1852, inclusive, making the total receipts $52,500, from which

an expenditure of $11,222 was to be deducted, leaving the defendant respon-

' Bible for $41,278.

The Court of Queen's Bench held, that if there was anything in the

objection that the action should have been brought in Ontario, it should have

been urged as a plea to the jurisdiction of the court and not by an incidental

demand, but in neither form would it be a valid objection, the action to

account being a personal action which could be brought either at the domicile

of the party accountable, or at the place where he was appointed to the oflBce

which makes him liable to account. The defendant had his domicile in Mon-

treal, and was there appointed executor of Mrs. Coleman's will.

] he defendant was relieved from an account for the rents of the Belle-

ville property prior to 1855, on the ground that from the death of Mrs. Cole-

man in June, 1853, to 1855, Mullins alone administered that property, and

executors are only responsible for what they have actually received or ought

to have received, and are not jointly and severally liable for each other's

administration. The rents were also put at a much lower figure than that

arrived at by the Superior Court.

The appellant was allowed certain items which had been disal-

lowed by the Superior Court, including the amount of the judgment for

$2,014.14, and he was allowed interest on the amount of this judgment and

also on the debts which bore interest and which he paid in the interest of

the minor and to prevent the sale of her real estate. He was also charged

on account of the Belleville property with only $6,250, the amount for which

it was sold in 1870, the court considering that this was a fair price and that

there was no evidence of fraud.

The result was that a balance of $590.07, with interest from the 6th

October, 1875, was found due to the defendant, and each party was ordered

to pay his own costs of the court below, and the plaintiff to pay the defend-

ant's costs of appeal. See 2 Dorion's Q. B. R. 33.

On appeal to the Supreme Court of Canada, Held, that the quality of

the defendant was not only res judicata by the judgment condemning the

defendant to renderan account, but had been acquiesced in by the defendant

;

that the courts below were correct in holding that the action hfW properly

been brought in the Province of Quebec ; that, while agreeing with the

court of Queen's Bench as to the-law respecting the liability of executors,

the court was of opinion there was not sufficient evidence that Mullins had

acted otherwise than as the agent of the defendant, who was therefore pro-
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perly liable for all the rents of the Belleville prope^rty after the death of

Mrs. Coleman ; that the administration of the defendant, although begun

before the promulgation of the Civil Code, should have been regulated by

the principles contained in the Code, (Art. 290 et seq.) which, with a few

exceptions introducing new law, are only a resume of the old law on the

obligations of a tutor. He should therefore have administerea en bon pire de

famille, whereas his own evidence was suflScient to prove negligence on his

part. He had allowed the tenants of the Belleville property to make only

such repairs as they thought right, and moreover to deduct the cost from the

rents, although the lea'ses bound them to keep the property in repair. That

the defendant should be charged interest on the price of the Belleville

property ($6,250), and also on that part of the price of the sale of the halfof the

Drummond street property unaccounted for ($4,640), from the time of sale,

(Art. 1,534C. C.) not being entitled to the delay of six months allowed by the

Code for investing the moneys of a minor, because he had claimed to appro-

priate and had used the moneys as his own ; that the charge made for the board

of Mrs. Coleman and Louisa, allowed by the Court of Q. B., should be deducted,

as Mrs. Coleman and her daughters were living with the defendant as his

relatives, and there was no evidence that the defendant had at that time

any intention of making them pay board ; that the amount of the judgment

obtained against Mrs. Coleman should be disallowed, together with the

, interest thereon ; and that certain other items (particularly specified)

should be disallowed. The result was that the judgment of the Q. B. was

varied by condemning the defendant to pay to the plaintiffs the sum of

$12,121.49, but the court did not order a contrainte par corps, because it

had been admitted that sufficient property belonging to the defendant to

secure the plaintifls had been seized, and because the court not being

obUged to pronounce " la contrainte par corps " against tutors in every

case, did not think it necessary to do so in the present one.

Per Strong J.—The Belleville property having been devised by the

plaintiff's father to her mother for life, with remainder to the plaintiff^ and

her sister in fee, a trust was created, and upon the death of Mrs. Coleman

there was no trustee to execute this trust, and Miller the defendant, and

Mullins, having entered into the estate of the minors and taken the profits

were accountable in equity as constructive trustees, and their liability in this

respect beingentirely a personal one might be enforced in a jurisdiction other

than that in which the lands were situated, and the mere pending ofa suit in

the Ontario Court of Chancery, in which no decree had been made, did not

constitute any ground of defence. The defendant ought not to be allowed to

claim the amount of the judgment against Mrs. Coleman, because it was a
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failure of duty on his part not to see she was protected by accepting her

mother's succession under benefit of inventory, and he cannot be allowed

to take advantage of his own default by making the plaintiff responsible for

her mother's debt to an amount far beyond the value of the succession.

Besides,, the evidence of a debt was very unsatisfactory, and it was the com-

mon practice (so much so that this court might take judicial notice of it)

to take judgments in this form in Ontario for the sole purpose of enabling

the lands to be sold under execution against the executor or administrator

( Gardiner v. Gardiner, 2 U. C. 0. S. 520), and not with any view of binding

the executor to an admission of personal assets, and such a judgment was no

evidence as regarded the real representatives of the heir or devisee, but as

to them was res inter alios, and before lands could be made liable to the

satisfaction of the judgment creditor he was bound to prove his original

debt as strictly as if no judgment against the executor had ever been

obtained, and this the defendant had entirely failed to do.

Appeal allowed with costs, and judgments of courts below varied.

Coleman v. Miller.—4th Dec, 1882.

0» Execntrix, removal of for wasteful anU frandnlent administration-
Husband of may be general agent though will provides that he shall

have no control of wife's interest—But not competent to give evidence

on behalf of his wife

An action to set aside an executrix.

The appellant is the sole surviving executrix of the will of the late John

Boss, and the appellant and the respondent are the remaining legatees under

the will. The complaint of the respondent is :

—

1st. That appellant had given a power of attorney to her husband to

manage the estate in violation of the terms of the will of the late John Eoss.

. 2nd. Fraud in charging the estate with sums not legally chargeable to

the estate. In charging a commission to remunerate her husband for the

management of the estate, while paying one Tuggey a commission for the

said services ; in taking bonuses for leases granted, to wit, from Stearns and

Murray, $500, and from Hart and Tuckwell, 1500 ; in making a fraudulent

lease to one Miss Cressy at a notoriously insuflBcient rent to the injury of the

estate ; in agreeing to pay $1,200 to Hart and Tuckwell for the cancellation

of the lease of part of the estate.

3rd. Waste in pulling down and erecting buildings on the estate.

The appellant denied all this waste and fraud', and maintained that she

had a right to give her husband a power of attorney. The evidence is very

voluminous.

With regard to the first point respondent reUed on these words : " And

it is furthermore my will and wish, that neither of the husbands of any of
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said daughters nor any of my daughters' future husbands, shall have any

power over, control or interference in any maiuner, with the foregoing devise

and bequest to them, but shall be as absolutely free from such power, con-

trol or interference, as if they had remained unmarried and single.

The appellant also complained that the testimony of her husband had

been excluded, and that it was competent to the court to allow her husband

to be examined. The appellant relied on Art. 252, C. C. P. and on 35

Vic. ch. 6 sec. 9.

The Superior Court (MaoKay J.), while admitting that under the will

the husband could act as his wife's attorney, removed the appellant, on the

grounds that the administration of the estate had been fraudulent and

wasteful, that the lease to Miss Cressy had been imprudent and looked

fraudulent, that in the receipt of bonuses by Dr. Thayer, husband, of appel-

lant, there had been fraud, for which the appellant was liable, and there

had been other irregular transactions.

The Court of Queen's Bench held that it was competent to the appellant

under the terms of the will to appoint her husband her general attorney and

agent. That the judge of the cOurt below not having permitted the intro-

duction of Dr. Thayer's evidence, under the circumstances it would not be

the duty of the court, even if it had the power to send back the record to

allow Dr. Thayer to be examined. That it would not feel disposed to set

aside an executrix, daughter of the testator, herself a legatee, on the evid-

ence of small payments, which might have been avoided. Nor did it think

that the payment of a commission to Dr. Thayer for appreciable services,

such as collections, would be ground for displacing the executrix selected

by the testator. But that the judgment should be confirmed on account of

the Cressy transaction, and the taking of bonuses on several occasions with-

out accounting for them.

On appeal to the Supreme Court of Canada, Held, that the judgment of

the court below must be confirmed on account of the Cressy transaction,

and that the evidence of Dr. Thayer on behalf of his wife had been properly

rejected.

Appeal dismissed with costs.

Ross T. Ross-June 23rd. 1884.

6. Power to engage clerks—Art. 914 0. C. L. 0.

See CONTRACT 26.

7. Administrator, acts of misconauct—Acting by agreut—SText of kin—Costs
charged against personally.

The plaintiff wished to administer to the estate of his brother, in the

county of "Westmoreland, (N.B.), but was unable to give the necessary

administration bond, until the defendant W. and one J. agreed to become
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his bondsmen, securing themselves by having the estate placed in the hands

of the defendants. A portion of the estate consisted of some English railway-

stock, which the defendants wished to convert into money, but plaintiflf

would not assist them in doing so.

In passing the accounts of the estate in the Probate Court of Westmore-

land County, it was found that there were several persons entitled to par-

ticipate as next of kin of the deceased, and the respective amounts due the

several claimants were settled by the court.

Owing the plaintiff's refusal to join in realising the stock, however, the

defendants were unable to pay some of these parties their respective shares,

and finally plaintiff filed a bill to compel the defendants to pay him his

portion of the estate with $1,000, which he claimed as commission, and also

to hand over to him the shares of the next of kin. After the hearing a

, decree was made directing the estate to be disposed of by the defendants,

and that they were entitled to their costs as between solicitor and client,

which could be retained out of the plaintiff's share of the estate.

On appeal Proudfoot J. reversed that portion of the decree which made

the plaintiff's share of the estate liable for the defendants costs, but the

Court of Appeal restored the original judgment.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Appeal, (10 Ont. App. R. 76), that as the misconduct of

the plaintiff had caused ail the litigation, the Court of Appeal had acted

rightly in refusing to compel any of the other next of kin to bear the bur-

den of the costs.

Appeal dismissed with costs.

O'SulliTan t, Harty, (22 C, L. J. 17)-iroTem1)er 16tli, 1885,

Explosion—Of gUDpowder—Damage caused by—Whether within

policy.

See INSURANCE, FIRE 17.

Expropriation—By road trustees.

See ROAD. .

2. By-law guaraoteelDg cost of, invalid.

See RAILWAYS AND RAILWAY COMPANIES 18.

Extradition—Trial for offence other than that for which prisoner ex-

tradited.

See CRIMINAL APPEAL 6.

Extra work—Claim for.

See PETITION OF EIGHT 1,2, 8.

False Imprisonment.
See ASSESSMENT AND TAXES 3,
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False Pretences—Obtaining money by—-Delegation of authority by

Attorney-General.

See CRIMINAL APPEAL 1.

Farm Crossings—Obligation of railway company as to.

See RAILWAYS AND RAILWAY COMPANIES 29, 30.

Fees—Action by counsel to recover.

See PETITION OF RIGHT 5.

Ferry—l.lcense to—construction of—Disturbance of.

The Crown granted a license to the town of Belleville, giving the right

to ferry " between the town of Belleville to Ameliaaburg."

Held ; A sufl&cieht grant of a right of ferriage to and from the two places

named.

Under the authority of this Ucense the town of BeUevUle executed a

lease to the plaintiff granting the franchise " to ferry to and from the town

of Belleville to AmeUasburg," a township having a water frontage of about

ten or twelve miles, directly opposite to Belleville, such lease providing for

only one landing place on each side, and a ferry was established within the

Umits of the town of Belleville on the one side, to a point across the Bay of

Quinte, in the township of Ameliasburg, within an extension of the east and

west limits of Belleville. The defendants established another ferry across

another part of the Bay of Quinte, between the township of AmeUasburg and

a place in the township of Sidney, which adjoins the city of Belleville, the

termini being on the one side two miles from the western limits of Belle-

ville, and on the Ameliasburg shore about two miles west from the landing

place of the plaintiff's ferry.

Held, reversing the judgment appealed from, that the establishment and

use of the plaintiff's ferry within the limits aforesaid for many years had fixed

the termini of the said ferry, and that the defendants' ferry was no infringe-

ment of the plaintiffs rights.

AndersoB T. Jellet.—Ix, 1.

2. Eailway ferry—Accident at—Caused by want of reasonable precau-

tions.

See RAILWAYS AND RAILWAY COMPANIES 26.

Final Judgment.
See JURISDICTION 7, 11, 1 5, 21

.

" LEGISLATURES

Fisheries—Regulation and protection of.

. See PETITION OF RIGHT 4.

2, Fishery oflScer, right of, to seize on view.

See PARLIAMENT OF CANADA 4.
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3. Fishery offlcer-Trespass—31 Vic. ch. 60 ss. 2, 19 (D)—Order Im Coattcll,

nth June, 1879, construction of-JTotlce not necessary Damages,
excesslTe.

Three several actions for trespass and assault were brought by A., B. and

C.,*respeotively, riparian proprietors of land fronting on rivers above the

ebb and flow of the tide, against V., for forcibly seizing and taking away their

fishing rods and lines, while they were engaged in fly-fishing for salmon in

front of their respective lots. The defendant was a fishery officer, appointed

under the Fisheries Act (31 Vic. ch. 60), and justified the seizure on the

ground tha^ the plaintifis we're fishing without licenses in violation of an

Order-in-Council of June Hth, 1879, passed in pursuance of section 19 of the

Act, which order was in these words :
—" Fishing for salmon in the Dominion

of Canada, except under the authority of leases or licenses from the Depart-

ment of Marine and Fisheries, is hereby prohibited." The defendant was

armed and was in company with several others, a sufficient number to have

enforced the seizure if resistance had been made. There was no actual

injury. A. recovered $3,000, afterwards reduced to $1,500, damages ; B.

11,200; and C. $1,000.

Held, that sections 2 and 19 of the Fisheries Act, and the Order-in-

Council of the 11th of June, 1879, did not authorize the defendant, in his

capacity of Inspector of Fisheries, to interfere with A., B. and C.'s exclusive

right as riparian proprietors of fishing at the locus iii quo ; but that the

damages were in all the cases excessive, and therefore new trials should be

granted.

Held also, Gwynne J. dissenting, that when the defendant committed

the trespasses complained of, he was acting, as a Dominion officer, under the

instructions of the Department of Marine and Fisheries, and was not entitled

to notice of action under C. S. N. B. ch. 89 s. 1, or ch. 90 s. 8.

Yenning t. Steadinan.—ix. 206.

Foreign Bankruptcy.
See INSOLVENCY 2.

Foreign Company—Winding up of.

See CORPORATIONS 12.

Foreign Corporation.
See ASSESSMENT AND TAXES 6.

Forgery.
See CRIMINAL APPEAL 6.

Fraud—Eescission of contract for.

See SALE OF LANDS 8, 14.
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Fraudulent Preference—Assignment for benefit of creditors-Power

to sell on credit—B^ S. O. ch. 118 sec. 3.

In a deed of assignment for the benefit of creditors, the following clause

was inserted :
" And it is hereby declared and agreed that the party of the

third part, the assignee, shall, as soon as conveniently may be, collect and

get in all outstanding credits, &o., and sell the said real and personal pro-

perty hereby assigned, by auction or private contract, as a whole or in por-

tions, for cash or on credit, and generally on such terms and in such manner

as he shall deem best or suitable, having regard to the object of these pre-

, sents. '' No Iraudulenl intention of defeating or delaying creditors was shown.

Held, affirming the judgment of the court below, that the fact of the

deed authorizing a sale upon credit did not, per ae, invalidate it, and the deed

could not on that account be impeached as a fraudulent preference of credit-

ors within the Act E. S. O. ch. 118 sec. 2.

Slater t. Badenach.—x, 296.

^. Judgment in default ofappearance—Facilitating recovery of—Sot a Irand-

nlent preference under K. S.Ont. ch. 1 18—Premature issue of writs of

execution —Irregularity and not a nullity—Ont. Jud. Act, 1SV3,

On the 28th March, 1882, a writ was issued by C. et al. (respondents)

against one M., for the recovery of the sum of $32,155.33, and said writ was

duly endorsed, in accordance with the provisions of the Judicature Act, with

particulars of the claim of the respondents for the said sum of $32,155.33 on

an account previously stated and settled between C. et al. and M., such

amount being arrived at by allowing to M. a discount of 5 per cent, for the

unexpired balance of the teriti of credit to which M. was entitled on,the pur-

chase of the goods. No appearance was entered by M. to the wni, and on

the 8th April judgment was recovered for the amount, and on the same day

writs of execution were issued. M. et al. (appellants), creditors of M., insti-

tuted an action against him on the 8th April, 1882, and obtained judgment

on the 14th April, and on the same day writs of execution were issued.

The stock-in-trade was sold by the sheriff at public auction, under all the

executions in his hands, to the respondents, who were the highest bidders.

On a trial in an interpleader issue, to try whether appellants' execution

against M. was entitled to priority over that of respondents, and whether the

judgment of the latter was void for fraud, and as being a preference ; and

whether respandents' executions were void as against appellant's execution,

on account of their having issued them before the expiration of eight days

from the last day for appearance, Mr. Justice Armour directed a verdict or

judgment to be entered in favor of the appellants. That judgment was

reversed by the ,Queen's Bench Division of the High Court of Justice for

Ontario, whose judgment was affirmed by the Court of Appeal for Ontario.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Appeal, that what the debtor did in this case did not
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constitute a fraudulent preference prohibited by B. S. 0, ch. 118, and that

the premature issue of the execution of the respondents was only an irregu-

larity, and not a nullity

.

Macdonald t. Cromble.—xl, 101.

3. Asslgnineut for benefit of creditors—Accidental omission of claim from
Schedale of debts—Bev. St. O. eta. 118 sec. 3.

By an assignment for the benefit of creditors, dated the 26th May, 1882,

after reciting that- " Whereas the said party, of the first part is justly and

truly indebted in sundry considerable sums of money, and has become

unable to pay and discharge the same with punctuality or in full, and he,

the said party of the first part, is now desirous of making a fair and equitable

distribution of his property and efiects among his creditors, for the purpose of

paying and satisfying ratably and proportionately and without preference and

priority all the creditors of said party of the first part their just debts,"

the insolvent, one J,, in consideration of the premises and of one dollar

assigned all his property to the plaintifl MoL., in trust to take possession,

sell, collect, &c., to pay expenses of management, all rents, taxes and assess-

ments due on the lands, and with the residue to " First. Pay and discharge

in full the several and respective debts, bonds, notes, or sums of money due

or to grow due from said party of the first part, or to which he is Uable to

the said party of the second part and the several other persons and firms

designated in the schedule hereto annexed marked schedule " B " together

with all interest monies due or to grow due thereon, and if said net proceeds

and avails shall not be sufficient to pay and discharge the same in full, then

such net proceeds and avails shall be distributed pro rata share and share

alike among the said several persons and firms named in. the said schedule

"B" according to the amount of their respective claims"; and, secondly,

" to return the surplus, if any, to the party of the first part."

The defendant, who had been present at the meeting of creditors at

wliich the assignment was decided on, and who was a schedule creditor, on

the 15th June, 1882, recovered judgment against J. for 11,758.75 debt and 122

costs, and the sheriff having seized, under a writ of execution issued on the

judgment, certain goods claimed hy the plaintiff, an interpleader issue was

ordered. The issue was tried at Hamilton before Sinclair Co. J. sitting for

Patterson, J. A., and he held the deed oif assignment to be void as against

the defendant. The C. P. Div. upheld this iudgment, on the ground that,

although the recital was comprehensive enough to include all creditors, the

operative part of the deed was clearly restricted to scheduled creditors, and

was therefore invalid, there being primd facie evidence that Sinclair was

a creditor. (See 32 U. C. C. P. 524.)

12
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On appeal to the Court of Appeal, that court being equally divided the

appeal was dismissed with costs (10 Ont. App. fi. 405).

On appeal to the Supreme Court of Canada, Held, per Bitchie C. J. and

Fournier and Taschereau JJ., that the Sinclair debt was not satisfactorily

proved ; but, assuming it to have been proved, the consideration for the

deed, as expressed on its face, was that there should be a distribution of the

estate of the insolvent among all his creditors, and the assignee was not

restricted to a distribution among the scheduled creditors only. Any creditor

accidentally omitted had a right to enforce payment of his ratable propor-

tion with the creditors named in the schedule.

Per Strong J There was sufficient prima, facie evidence that Sinclair

was a creditor ; and on the construction of the deed he was not entitled to

the benefit of it, as the operative parts controlled the recital, and the trusts

declared were expressly for the scheduled creditors. The trustee had no

right to add to the list of creditors, nor, on the strength of the mere recital

in the deed that it was intended for the benefit of all creditors, taken by

itself alone and without more, -would a court of equity interfere to rectify an

omission in the schedule. But the deed was not void under sec. 2 ch. 118

E.S.O., because evidence was admissible, and the evidence admitted was

sufficient, to rebut the presumption of preference which arose from the omis-

sion in the schedule. Further, even if proved that the omitted debt had

been designedly concealed, by the insolvent, the deed would not be void

under sec. 2, for when a deed is made at the instance and upon the request

of creditors, that section does not apply, unless the creditors are themselves

parties to the intent to give a preference, or have notice of the debtor's

design so to do and acquiesce in it.

The word " preference " in sec. 2 means a voluntary preference, and is

,

not applicable to the case of a deed obtained by a creditor or creditors, who

to obtaiQ it have brought pressure to bear on the debtor. But whether this

applies to the case of a general assignment of all the debtor's property does

not call for decision in the present case.

Upon the facts proved relief would be given to the omitted creditor

upon the ground of accident and mistake.

Appeal allowed with costs, Henry J. dissenting.

Mclean t. Garland.—23rd Jnne, "ISSS.

4. Interpleader Issne—Insolvent company—Chattel mortgage-Preference
over otber creditors—Intenjtlon to prefer.

The Hamilton Knitting Company, being indebted in a large amount to

the appellants, and believing that their charter did not permit them to give
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a mortgage on their property to secure an ov erdue debt, agreed to give

such mortgage in consideration of an advance by appellants of more than

the amount of the debt, the actual amount to be returned to the mort-

gagees. This arrangement was carried out, and the balance of the amount

advanced on the mortgage, after paying the debt, was put into the business

of the company.

At the time this was done the company believed that by getting time

from these creditors they would be able to carry on their busihess and avoid

failure. This hope was not realized, however, and they shortly after stop-

ped payment, and, in consequence, certain of their creditors, the above >

respondents, obtained judgments on their respective claims and issued

executions. The property secured by the said chattel mortgage was seized

under these executions, and this interpleader issue was brought to test the

title to such property.

The learned chancellor, before whom the issue was tried, gave judgment

for the execution creditors, holding the mortgage void under the statute

relating to fraudulent preferences, and the Court of Appeal sustained this

judgment by a division of the court. (12 Ont. App. E. 137.)

On appeal to the Supreme Court of Canada, Held, that as the company

bondfide believed that by getting an extension of time from the appellants,

they would be able to continue their business, it could not have been given

with a view of preferring the appellants and of defrauding the other credi-

tors, and therefore the appellants were entitled to judgment.

Long et al. v. Hancock (22 C. I. J. 16).—loth Novemlier, 1885.

See INSOLVENCY 1, 6, 13.

Fraudulent Misrepresentation.

See MISREPRESENTATION.

Gamisliee—Equitable assignment—Representation of indebtedness

—

Estoppel.

See ESTOPPEL 4.

2. Payment by, of an over-due note—Garnishee clauses C, L. P. Act.

See BILLS OF EXCHANGE AND PROMISSORY NOTES 5.

Goods—Sales of.

See SALE OF GOODS.

Great Seal—Of the Province of Nova Scotia.

See LEGISLATURE 4.

12i
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Habeas Corpus—Conviction for violation of License Laws—Prisoner

discharged before appeal—No jurisdiction.

See JURISDICTION 24.

2. Babeas Corpus—In criminal matters—Xo appeal In from any court to

Snpreme Court of Canada—Sec. 51 S. C. Act—Jurisdiction-Court of Ap>

peal of Ontario, adjudication by in Uab. Corp. matter-Production of

prisoner on return of writ—Application to give sbort notice of bearing:

not entertained wben ex parte-32& 33 Vic. cb. 32 sec. 19—88 Vic. ch. 47-

Intra Vires of Dom. Parliament—Summary trial by Police magistrate.

On the 16th January, 1879, the prisoner was charged, for that he did

" unlawfully and maliciously out and wound one Mary Kelly with intent

then and there to do her the said Mary Kelly grievous bodily harm," and

being tried summarily before the PoUce Magistrate of the City of Ottawa was

found guilty, and sentenced to be imprisoned in the central prison for the

Province of Ontario at Toronto, and there to be kept at hard labor for one

year.

Upon being brought before the Court of Queen's Bench for Ontario upon

a writ of habeas corpus issued from that court, the prisoner was remanded

back to prison ; whereupon the prisoner appealed to the Court of Appeal

for Ontario, which court dismissed his appeal on the 20th May, 1879, (See 8

Ont. Pr. R. 20.')

Notice was given of an intention to appeal from this judgment to the

Supreme Court of Canada, and the case in appeal was received towards the

end of May, too late to be set down for hearing at the then sessions of the

Supreme Court, whereupon application was made to Mr. Justice Foumier

for leave to bring the appeal on for hearing and to give short notice of hear-

ing. This leave was refused, on the ground that no appeal would lie in such

a case to the Supreme Coiu-t of Canada.

An application was then made on behalf of the prisoner for a writ of

habeas corpus to Mr. Justice Gwynne, of the Supreme Court of Canada, who

llcUl that the application should be refused for two reasons: 1st. Theap-

plicant was convicted of an ofience, being a misdemeanor, as stated sufficiently

in the conviction, which could not be avoided for matter of form ; the misde-

meanor of which he was so convicted was an offence cognizable by the Court

of. General Sessions of the Peace, and for such ofience the statute of 1875

authorized apunishment to be inflicted such as the Court of General Sessions

could award for the like offence, and the punishment awarded was such as

the Court of General Sessions might have awarded. 2ndly. The decision of

the Court of Appeal should be considered conclusive, and should not be

interfered with by a single judge of any court sitting in chambers, but the

applicant must be left to any recourse he might have against the adjudication

of the Court of Appeal of Ontario. (June 19th, 1879).
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On the 23rd June an application for a writ of habeas corpus was made
on behalf of the prisoner to Mr. Justice Henry, of the Supreme Court of

Canada, who granted an order tor a writ, returnable before the Chief Justice

or any judge of said court in chambers, such order providing that, counsel for

the prisoner consenting, the actual presence of the prisoner should be dis-

pensed with, and providing, also, for service of the order on the Attorney-

General of the Province, or his deputy, or his agent at Ottawa. The writ

was returned before Chief Justice Ritchie in chambers on the 5th July, 1879.

Held, by the ChiefJustice, that he thought he should not deal with the mat-

ter without the prisonerbeing brought before him according to the exigency of

the writ, but he was also of opinion that the prisoner should not be dis-

charged on habeas corpus; and he therefore refused the application for his

discharge.

On the 18th September, 1879, another application was made to Mr.

Justice Henry in Chambers, who granted an order for the writ, returnable

before himself in chambers, dispensing with the actual presence of the

prisoner on the return of the writ (counsel for the prisoner consenting), and

providing for service of the order on the Attorney-General of the Province.

On the 1st October, 1879, upon the return of the writ, after hearing

counsel for the prisoner and the Attorney-General, Mr. Justice Henry.

Held, 1st. That the poUce magistrate derived his power to^try the prisoner

as he did from the 38th Vic. ch. 47, but reference to 32 & 33 Vic. ch. 32 was

necessary to decide upon the nature of the charge and the conviction. In

the information the prisoner was charged in the very words of the first

clause of sec. 19 of 32 & 33 Vic. oh. 32, and the punishment awarded was

that warranted by the terms of the enactment, and the additional words as

to the intent should be considered nothing more than surplusage.

2nd. That 38th Vic. ch. 47, giving power to police and stipendiary

magistrates to try in a summary manner felonies and misdemeanors, was

intra vires of the Dominion Parliament.

3rd. That it was unnecessary to consider the point whether the prisoner

should be brought before him according to the exigency of the writ, no

objection having been taken, and his judgment being unfavorable to the

prisoner on the other grounds.

Application to discharge the prisoner refused.

Application was then made to Mr. Justice Fournier in chambers for

leave to bring the appeal on for hearing at the next session of the Supreme

Court of Canada, and to serve short notice of hearing, but it was Held, that

sufficient grounds were not shown to take the case out of the regular course

of procedure.
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On the 10th November, 1879, the application was renewed before the full

court, but being made exparte and without notice the court refused to hear it.

On the 15th November, 1879, the application was again made to the

full court, when the attorney-general of Ontario showed cause, and it was

Held, that no appeal would lie in such a case to the Supreme Court of

Canada, but even if it did, under all the circumstances and delays that had

occurred, the court should not go out of its way to exercise any discretion

as to granting leave.

Per Bitchie C.J As regards habeas corpus in criminal matters, the

court has only a concurrent jurisdiction with the judges of the Superior

Courts of the various provinces, and not an appellate jurisdiction, and there

is no necessity for an appeal from the judgment of any judge or court, or

any Appellate Court, because the prisoner can come direct to any judge of

the Supreme Court individually, and upon that judge refusing the writ or

remanding the prisoner, he could take his appeal from that judgment to the

'full court.

Motion refused.

In re Boncher—15th NoTember, 18!9i

3i Conviction before magistrate—Arrest on warrant nnder—Inquiry as to

evidence—Jurisdiction of conrt on Certiorari—S. dk E, C. A. sec. 49-8. S.

Ont. eb. 70.

Application was made to the chief justice in chambers on behalf of a

person arrested on a warrant, issued on a conviction by a magistrate, for a

writ of habeas corpus, and for a certiorari to bring up the proceedings before

the magistrate, the application being based on the lack of evidence to war-

rant the conviction. The application was dismissed. "

On appeal to the Supreme Court, Held, Henry J. dissenting, that the

conviction having been regular, and made by a court in the unquestionable

exercise of its authority, and acting within its jurisdiction, the only objection

being that the magistrate erred on the facts, and that the evidence did not

•justify the conclusion which he arrived at as to the guilt of the prisoner, the

Supreme Court could not go behind the conviction, and inquire into the

merits of the case by the use of a writ of habeas corpus, and thus constitute

itself a court of appeal from the magistrate's decision.

The only appellate power conferred on the court in criminal cases, is

by the 49th sec. of the S. & E. C. Act, and it could not have been the inten-

tion of the legislature, while limiting appeals in criminal cases of the highest

importance, to impose on the court the duty of revisal in matters of fact of

all the summary convictions before police or other magistrates throughout

the Dominion.
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Section 34 of the S. Ct. Amendment Act of 1876 does not in any case

authorize the issue of a writ of- certiorari to accompany a writ of habeas

corpus, granted by a judge of the Supreme Court in chambers ; and, as the

proceedings before the court on habeas corpus arising out of a criminal

charge are only by way of appeal from the decision of such judge in chambers,

the said section does not authorize the court to issue a writ of certiorari in

such proceedings ; to do so, would be to assume appellate jurisdiction over

the inferior court.

Semble, per Bitchie C.J., that ch. 70 of the Revised Statutes of Ontario

relating to habeas corpus, does not apply to the Supreme Court of Canada.

Appeal dismissed.

In re Trepannier.— 16tb March, 18S5.

Harbor, FubliC—I.etters patent under the Great Seal F. E. I, offoresbore

In Snmmerslde Harbor, void—B. ?r. A. Act, sec, 108—Fnblic Harbor—85
Vic, cb. 19,

Gr; (defendant) was in possession of a part of the foreshore of the harbor

of Summerside, and had erected thereon a wharf or block at which vessels

might unload. H. ei al. (plaintiffs) brought an action of ejectment to recover

possession of the said foreshore. H. et al.'g title consisted of letters patent

under the great seal of Prince Edward Island, dated 30th August, 1877, by

which the Crown in right of the island, and assuming to act in exercise of

authority conferred by a Provincial Statute, 25 Vic. oh. 19, purported to grant

to plaintiff in fee simple the land sought to be recovered in the action.

Held, that under sec. 108 B. N. A. Act, the soil and bed of the foreshore

in the harbor of Summerside belongs to the Crown, as representing the

Dominion of Canada, and therefore the grant under the great seal of P. E.

Island to H. et al., is void and inoperative.

Holman t. Green. tI, 191,

Highway—Right to orlg^lnal road allowance-SO Geo. III. ch. 1, 4 Geo. IT.

ch. 10—SO Tic. ch. 69 sees. 5, 6, 7—33 Tic. ch. 99 sees. 305, 318—Cons. Stats.

V. C. ch. 54 sec. 318-39-30 Tie. ch. 51 sees. 330, 334—36 Tic. (Ont ) cb. 48
' sees. 433, 436—Hnnldpal Acts.

The plaintiff claimed in right of his wife under a deed to her, dated 1st

October, 1867, of the S. ^ of lot 9, in the 5th concession of Haldimand, to be

entitled to the original allowance for road between lots 8 and 9, by reason

of the Justices of the Quarter Sessions having in 1837, under 50 Geo. Ill ch.

1 , and 4 Geo. IV. ch. 10, laid out a road across this S. ^ in lieu, as was claimed,

of the original allowance ; and he sued defendant for having destroyed a

fence which plaintiff had recently erected across the original allowance for

road at its point of intersection with the cross-roads.

Held, by the Supreme Court of Canada, affirming the judgment of the

Court of Common Pleas of Ontario, and also the judgment of the Court of
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Appeal of Ontario, (Se« 3 Ont. App. R. 175.), that from 36 Vic. (Ont.) ch. 48,

and the preceding Municipal Acts, it is apparent that where the original

allovrance, in lieu of which a new road had been opened, lay between lands

owned by different persons (as the road in question does) the owner of the

land appropriated for the new road had no claim whatever to the original

allowance further than to receive a conveyance from the municipality of a

part only, and that only ih case the municipality, in its discretion, should be

of opinion that the original allowance was useless to the public, in which

case the municipality would have to express that opinion by a by-law passed

for closing the original allowance. The plaintiff therefore must fail, for there

never was any person entitled to call for a conveyance of the road in question,

and the municipality had never pronounced it to be useless to the public.

2. The road in question lay along the whole length of the defendant's

lot, and therefore came within sec. 422 of 36 Vic. oh. 48, Ont., and the muni-

cipality could not close it, or deprive the defendant of the peculiar benefit

he might derive from it as a highway adjoining his lands within that sec, and

perhaps, also, the 373 sec, which provides for compensation for any damage

o owners of property injuriously affected.

3. Fm'ther, the proper Sonolusion from the evidence was that the road

estabUshed under the authority of the Quarter Sessions was not a road laid

out in lieu of the original road allowance, but a wholly independent road.

Appeal dismissed with costs.

Cameron t. Wait, 7th May, i819.

Husband and Wife.

1 . Insurable interest of husband in wife's property.

See INSURANCE, FIRE 14.

2. Evidence of husband not admissible on behalf of wife.

See EXECUTOR 5.

3. -Divorce obtained in Quebec—Effect of—Eight of wife to sue without

authorization—Art. 14 C. C. P.

See DIVORCE.

4. Death of wife by negligence of railway company—Action by husband

as administrator—Eight to recover damages.

See RAILWAYS AND RAILWAY COMPANIES 24.

Hypothec—Personal recourse In action on—Acceptance of delegation of

payment—AmenOment of pleadings—Payment of costs as condition pre-

cedent.

On the 14th October, 1874, Mrs. Reeves sold to Quesnel the south of lot

4679 on the official plan of Montreal, and Mrs. Cadieux on the same day sold

him the north of the same lot. On the 17th October, 1874, Quesnel sold to

Geriken, Laframboise and Robitaille three undivided ^fourths of both pro-

perties en bloc. On this last Quesnel received f22,246.87, leaving due,
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$27,365.63, which the purchasers promised to pay for Quesnel to Mrs. Reeves

with interest in certain instalments arranged to meet Quesnel's liability.

Mrs. Reeves was not a party to this last deed, but she subsequently accepted;

and served notice of her acceptance of, the delegation of payment made by

such deed in her favour. Mrs. Reeves, prior to such acceptance, sued the

joint proprietors hypothecarily for Quesnel's debt, and they made a dilaiaae-

mmt oi the portion of the lands sold by her to Quesnel. Subsequently she

brought the present action against Geriken under the delegation for one-

third part of the said debt of $27,365.63 with interest. Geriken contended

that having been obliged to dilaisser'a, portion of the property, he could not

be sued for any portion of the money.
j

The Court of Queen's Bench for Lower Canada (appeal side) sustained

this contention, Sir A. A. Dorion C.J. and Ramsay J. dissenting.

On appeal to the Supreme Court of Canada, Held, that if Geriken in the

hypothecary action had been evicted from the whole of the property hypo-

thecated he would have been relieved from personal responsibility under

the delegation ; but having been evicted from only a part interest in said pro-

perty he was freed from liability under the delegation merely to the extent

to which the eviction might be considered to have paid his sbare of the debt

to Mrs. Reeves.

The court therefore ordered that, upon payment, as a condition precedent,

of the co&ts incurred by plaintiff in the said Supreme Court and the Court of

Queen's Bench, together with the costs incurred by plaintiff in the Superior

Court since the flUng of defendant's pleas on record, the defendant be allowed

to amend his pleas and to plead that he had been evicted from a part of the

property sold to the said Geriken by Quesnel, and that what had been paid

by said Geriken to Quesnel at the time of said sale paid, and even over paid,

for the part of said property which the said Geriken detained, and that the

cause be thereupon proceeded with in the said Superior Court in the ordi-

nary course, and that in default of such amendment within three months the

Superior Court, on motion to that effect, should enter judgment against

defendant for $3,281.25 with interest from the 14th October, 1874, and all

the costs.

Beeves t. Perrault-x, 617.

2. Hypothecary action against sub-purchasers

—

Res inter alios acta—
Variation of original promise of sale by subsequent deed—Notary,

evidence of, not admissible to contradict deed.

See SALE OF LANDS 9.

3. Simulated hypothec given in payment of goods—Eight to sue for price.

See SALE OF GOODS 14.
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Improvements—Claim for, by incidental demand.

See PETITION OF EIGHT 3.

Income.
See ASSESSMENT ANfD TAXES 6.

Indictment—Directions by Attorney General with reference to.

See CRIMINAL APPEAL 1.

2. Misjoinder of counts.

See CRIMINAL APPEAL 2;

3. For uttering forged cheque or order.

See CRIMINAL APPEAL 6.

Influence—Undue.

See ELECTION 1.

Injunction.
See TIMBER LICENSES 1.

2. Maliciously obtaining.

See DAMAGES 19.

3. To stay proceedings on illegal by-law of municipality.

See RAILWAYS AND RAILWAY COMPANIES 18.

4. For infringement of trade mark.

See TRADE MARK,

5. Interim—Judgment quashing not appealable.

See JURISDICTION 37, 38.

Insanity.
See WILL 7.

Inscription En Faux.
See PETITION OF RIGHT 3.

Insolvency

—

HvsmA or megal preference-Presnmptlon—Insolvent Act

of 1 875, sec. 13, snb-secs. 1 and 3, and Insolvent act of 1869, sees. 86 and

88—Arts. C.C.I..C. 993, 1033, 1035, 1010—Doctrine of pressure opposed to

Art. 1981, 1983 C.C.I..C.

T. F., a hotel keeper, being largely indebted, sold to A. B., his prin-

cipal creditor, on the 13th January, 1875, by notarial deed, duly registered,

certain moveable and immoveable property, being the bulk of his estate, com-

pjising the hotel and furniture, for $15,409,50. The immoveable property,

valued by official assessors at $22,00i3, was sold for $10,000. The sale was

also made subject to the right of redemption by F., on re imbursing, within

three years, the stipulated price of 115,409.50, and interest at the rate of

8 p. c, with a provision that, in' case of insolvency or default of payment,

thisright of rem^r^ should cease. No delivery took place, and ten months

later F., who remained in possession of the property under a lease from A.

B. of the same date as that of the sale, also became bankrupt. In the

meantime A. B., with F's consent, had leased the furniture to T. & J.,
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in whose hands it was when appellant (P's assignee) revendioated it as

part of the insolvent estate. T. & J. did not plead, but A. B. intervened

and claimed the effects under the deed of sale above mentioned. The
assignee contested the intervention, alleging that the deeds passed on the

19th January, 1875, had been made by T. F. in fraud of his creditors.

Held, that there was sufficient evidence to prove that the object of the

transaction was to defeat F's creditors generally, and therefore the deeds of

sale and lease ofthe 19th January, 1875, were null and void under Arts. 993,

1033, 1035 and 1040, C. C. L. 0., and sees. 86 and 88 of Insolvent Act of 1869,
•

and sec. 3, sub-sec. 13, of Insolvent Act of 1875.

KIckaby v. Bell-il, 560.

2. Forelg^n banfcraptcy—Assignment thereunder—I.ands In Canada

D., a naturalized British subject, who owned lands in Canada, resided

and carried on business in partnership with H. & S., in the State of New
York. In November, 1873, the firm of D., H. & S. became insolvent. On
the 14th February, 1874, the said firm, under the Bankruptcy Act of the

United Stages (sec. 5, 103 Eev. Stat. U. S.,) executed a deed purporting to

"convey, transfer and deliver all their and each of their estate and eflFects"

to one C, as trustee for the creditors. On the 26th September 1874, a writ

of execution against D's lands in Canada was placed in the hands of the

proper sheriflfby the respondents, who had in the meantime, recovered judg-

ment against him. Subsequently D., by way of further assurance, and in

pursuance of the deed of the 14th February, 1874, granted to C, as trustee,

his lands in Canada, specifying the different parcels., M., the appellant, was

afterwards substituted to C. as trustee, and, as such, fyled a biU in the

Court of Chancery to obtain a declaration that the lands specified in the

bill were not liable to the operation of the writ of execution of the respon-

dents.

Held, that a bankrupt assignment, made under the provisions of an Act

of the Congress of the United States of America, will not transfer immoveable

property in Canada.

Also, that the deed of the 4th February, 1 874, was not effectual, either

as a deed of bargain and sale, or a deed of grant to pass any legal title or

interest in the lands of D. in Canada.

Macdonald v. Georgian Bay Lumber Company—ii, 361.

u> Plea uf insoI,vency—Discbargre not pleaded—Judgment after certificate

granted.

T. J. W. sued F. B., and on the 9th June, 1873, F. B. assigned his prop-

erty under the Insolvent Act of 1869. On 6th August, F. B. became party

to a deed of composition. On the 17th October, F. B. pleaded j?uis darrein

continuance, that since action commenced he duly assigned under the Act,
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and that by deed of composition and discharge executed by his creditors he

was discharged of all Uability. On the 18th November, 1873, the Insolvent

Court confirmed the deed of composition and F. B's discharge, but F. B,

neglected to plead this confirmation. Judgment was given in favor of T. J.

"W. on the 30tb January, 1874. On 30th May, 1876, an execution under the

judgment was issued, and on the 28th June, 1876, a rule nisi to set aside

proceedings was obtained and made absolute.

Held reversing the judgment of the Supreme Court ofNova Scotia, that

F. B., having neglected to plead his discharge before judgment, as he might

have done, was estopped from setting it up afterwards to defeat the execu-

tion. (Strong J. dissenting, on the ground that the rule or order of the

court below was not one from which an appeal could be brought under the

Supreme and Exchequer Court Act.)

Wallace t. Bossom.—U, 488.

4. Insolvent Act, 1875—Trader—Pleaaing.

This was an appeal from a judgment of the Supreme Court of Nova

Scotia, making the rule nisi taken out by the respondents absolute to set

aside verdict for plaintifiF and enter judgment for the defendants. The action

was brought by C. as assigaee of L. P. F., under the Insolvent Act of 1875,

for several trespasses alleged to have been committed on the property known

as the Shubenacadie canal property, and for conversion by C. et al. to their

own use of the ice taken off the lakes through which that canal was intended

to run. The declaration contained six counts, the plaintiff claiming as

assignee of F. Among the pleas were denials of committing the alleged

wrongs, of the property being that of the plaintiff, and of his possession of

it, the last plea being that " the said plaintiff was not, nor is such assignee

as alleged." After the trial both counsel declined addressing the judge, and

it was agreed that a verdict should be entered for the plaintiff with $10

damages, subject to the opinion of the court, that the parties should be

entitled to take all objections arising out of the evidence and minutes, and

that the court should have power to enter judgment for or against the

defendants with costs. A rule nisi for a new trial to be granted accordingly,

and filed. The rule was taken out as follows :
—"On reading the minutes of

the learned judge who tried the cause, and the papers on file herein, and on

motion, it is ordered that the verdict entered herein formally by consent,

subject to the opinion of the court, with power to take aU objections arising

out of the evidence and minutes, and with power to the court to enter judg-

ment for or against defendants, with costs, be set aside with costs, and a new

trial granted herein." This rule was made absolute in the following terms :

"On argument, etc., it is ordered that the rule nisi be made absolute with
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costs and judgment entered for the defendants against the plaintifi) with

costs." Thereupon plaintiff appealed to the Supreme Court of Canada.

Helcl, Henry J. dissenting, that hy traversing the allegation of plaintiff

being assignee, the defendants put in issue the facts implied in the aver-

ment, that the plaintiff was assignee in insolvency, and that F. was a trader

within the meaning of the Insolvent Act of 1 869, and as the evidence did

not establish that F. bought or sold in the course of any trade or business,

or got his livelihood by buying and selling, that the plaintiff failed to prove

this issue.

Per Gwynne J.—Assuming F. to be a trader, still the defendants were

entitled to judgment upon the merits, which had been argued at length.

That the agreement at mm ^riMS authorized the court to render a verdict

for plaintiff or defendant, according as they should consider either party

upon the law and the facts entitled ; that the court, having exercised the

jurisdiction conferred upon it by this agreement, and rendered judgment for

the defendants, this court was also boimd to give judgment on the merits,

and as judgment of the court below in favor of the defendants was substan-

tially correct to sustain it ; and it having been objected that as the rule nisi

asked for a new trial, the rule absolute in favor of defendants was erroneous,

that such an objection was too technical to be allowed to prevail, and that

the rule nui having, as it did, recited the agreement at nisi prius, and the

court below having rendered a verdict for the defendants, it should be

upheld, except as to the plea of liberum ienemenium, which should be found

for the plaintiff or struck off the record, and that to order a new trial could

be but to protract a useless litigation at great expense.

Creigbton t. Chlttlck.-Tii, 348.

5. jrndgment on demurrer appealable—3rd are. Supreme Conrt Amendment
Act, 1879—38 Vic. cb. 16, sec. 3, cunstructiun of—Fnrcliase ol goods Ity

Insolvent outside of Dominion of Canada—Pleadingrs—Insolvent Act,

1875, ss. 136, 137, intra vires.

P. et al., merchants carrying on business in England, brought an action

for $4,000 on the common counts against J. S. et al., and in order to bring S.

et al. within the purview of sec. 136 oi the Insolvent Act of 1875, by a special

count alleged in their declaration that a purchase of goods was made by S.

et al. from them on the I3th March, 1879, and another purchase on the 29th

March of the same year ; that when S. et al. made the said purchases they

had probable cause for believing themselves to be unable to meet their

engagements and concealed the fact from P. ei al., thereby becoming their

creditors with intent to defraud P. et al. J. S. (appellant) amongst other

pleas pleaded that the contract out of which the alleged cause of action

arose was made in England and not in Canada. To this plea P. et al.
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demurred. It was agreed that the pleadings were to be treated as amended

by alleging that the defendants were traders and British subjects resident

and domiciled in Canada at the time of the purchase of the goods in ques-

tion and had subsequently became insolvents under the Insolvent Act of

1875 and amendments thereto.

Held, Taschereau and Gwynne JJ. dissenting, that although the judg-

ment appealed from was a decision on a demurrer to part of the action only,

it was a final judgment in a judicial proceeding within the meaning of the

3rd sec. of the Supreme Court Amendment Act of 1879.

Per Ritchie CJ.and Fournier J.— 1st. That sec. 136 of the Insolvent Act

of 1875 is intra vires of the Parliament of Canada.

2nd. That the charge of fraud in the present suit is merely a proceeding

to enforce payment of a debt under a law relating to bankruptcy and insol-

vency, over which subject-matter the Parliament of Canada has power to

legislate.

3rd. Although the fraudulent act charged was committed m another

country beyond the territorial jurisdiction of the courts in Canada, the

defendant was not exempt for that reason from liability under the provisions

of the 136th sec. of the Insolvent Act, 1875, and therefore the plea demurred

to was bad and the appeal should be dismissed.

Per Gwynne J The demurrer does not raise the question whether

sec. 136 of the Insolvent Act of 1875 is or is not ultra vires of the Dominion

Parliament, for whether it be or be not the plea demurred to is bad, inas-

much as it confesses the debt for which the action is brought, and that such

debt was incurred under circumstances of fraud, and offers no matter what-

ever of avoidance or in bar of the action ; therefore if the appeal be enter-

tained it must be dismissed.

Per Strong, Henry and Taschereau JJ There being nothing either in

the language or object of the 136th sec. of the Insolvent Act to warrant the

implication that it was to have any e£fect out of Canada, it must be held not

to extend to the purchasei of goods in England by defendant, stated in the

second count of the declaration. In this view it is unnecessary to decide as

to the constitutional validity of the enactment in question, and the appeal

should be allowed.

The court being equally divided the appeal was dismissed without costs.

Shields V. Peafe.-Tlll. 579.

6. Insolvent Act of 1875—Unjust preferenee—Fraudulent preference—Pre-

sumption of Innocence.

W., the respondent, was a private banker, who had had various dealings

with one D., and had discounted for him at an exorbitant rate of interest notes
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received by D. in. the course of his business. D.'s indebtedness on new trans-

actions amounted to a large sum of money, but, being a man of very sanguine

temperament, he had entered into a new line of business, after obtaining

goods on credit to the amount of $4,000 or $5,000, upon a representation to

the parties supplying such goods that, although without any available capital,

he had experience in business. About twelve days after he had commenced
his new business, being threatened by a mortgagee with foreclosure proceed-

ings, he applied to W., who advanced him $300, part of which was applied

in paying the over-due interest on the mortgage, and the surplus in retiring

a note of D.'s held by W. D. executed a mortgage in favor of W.'and was

granted a reduced rate of interest on his indebtedness, and was told he would

have to work carefully to get through. D. became insolvent about four

months afterwards, and a suit was brought by McR., as assignee, impeaching

the mortgage to W.

Held, affirming the judgment of the Court of Appeal, that McR. had not

satisfied the onus which was cast upon him by the Insolvent Act, of showing

that the insolvent at the time of the execution of the mortgage in question

contemplated that his embarrassment must of necessity terminate in insol-

vency.

McRae T. White. Ix, 22.

7. Agreement to pledge moneys by debtor unable to meet his lia:bilities

—

When valid—Deposit in bank.

See AGEEEMBNT 7.

8. Of donor at date of donation, necessary to set aside donation in mar-

riage contract.

See DONATION.

9. Insolvent Act—Bemand ot assignment, wlien annuilled, action for mak.
Ing—Beasonable and probable cause—Order of .Tndge annulling: demand
not primft fade evidence of—Evidence.

In 1874 the firm .of James Domville & Co. was composed of James Dom-

ville and James Scovil ; and the firm of Estabrooks & Grleeson was then com-

posed of John F. Estabrooks and the plaintiff. The latter firm carried on

business then, in the city of Saint John, as dealers in flour, meal, &c., and

there had been dealings between the firms for about two years previously,

but not, so far as appeared, to any very large extent.

In the fall of that year, three promissory notes, made by Estabrooks &

Gleeson in favour of Domville & Co., which had been indorsed by the latter

firm, and which had been discounted for them by the Bank of Montreal,

were lying in that bank when they matured. The first was a note for

$409.81, audit fell due on the 23rd November, 1874; the second was for
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$109.71, due 4-7 December, and the third was for $137.13, due 11-14

December.

On the 23rd November, when the first of these notes became due, the

plaintiff called at the office of Messrs. Domville & Co., where he saw Mr.

Scovil, and told him that he was unable to pay the note in full that day, but

he offered Mr. Scovil -25 per cent, on account of it thea, and asked to be

allowed to renew for the difference. Mr. Scovil promised to speak. to the

defendant on the subject, and requested the plaintiiTto call' again and get

his reply. The plaintiff accordingly called again shortly afterwards and

found both Mr. Scovil and Mr. Domville in their office. The defendant then

at once refused peremptorily to accept the offer which the plaintiff had

made to Scovil, or to accept 50 per cent, and to renew for the balance for

one month.

After three o'clock on the same day, the defendant called at the ofiSce

of Estabrooks & Gleeson and told the plaintiff that if the note was not taken

up by one o'clock the following day, an attachment would be issued against

the firm of Bstabrooks & Grleeson. The plaintiff urged him not to issue any

attachment, assuring him that, not only Messrs. Domville & Co., but every

one of the creditors of Estabrooks & Gleeson should be paid.in full every

dollar due to them. The defendant, however, refused to listen to these

assurances.

The note for $409.81 was not then retired, neither was the next one, for

$109, when it became due ; but the third was paid in full at maturity.

Sometime in the month of December, (the plaintiff thought about the

7th,) Estabrooks & Gleeson received a letter from Mr. F. E. Barker, purport-

ing to have been written by him as the solicitor, and on behalf of Domville

& Co., intimating that Domville & Co.'s claim must be paid, or that Esta-

brooks & Gleeson must go into liquidation.

As the solicitor Of Domville & Co., Mr. Barker, on the 16th December,

1 874, issued an attachment at their suit against the property of Estabrooks

& Gleeson, but which, so far as appeared on the trial, was never executed.

The Deputy Sheriff, in whose hands it had been placed for execution, testi-

fied that no property was pointed out to him, and that he found none to

attach under it.

On the 12th January, 1875, a demand was served on Estabrooks &

Gleeson at the instance of Domville & Co., requiring Bstabrooks & Gleeson

to make an assignment under the Insolvent Act of IS 69.

Withinfive days.after service of such demand a petition, under the loth

section of the Act, signed by John F. Bstabrooks and Patrick Glesson indi-

vidually, was presented to Judge Watters, the judge of the County Court of
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St. John, praying that no further proceedings should be taken under it.

And due notice of the presentment of such petition having been giren, and

all parties being present either in person or by their counsel, before Judge

Waiters, he proceeded to inquire into the subject-matter of it, and made

the following order: "After hearing the parties and their evidence, as

adduced before me, and it appearing to me that the said John F. Estabrooks

and Patrick Gleeson have not ceased to meet their liabUities generally at

the time of such demand, I do order that the prayer of the said petitioners •

be granted, and that no further proceedings be taken on such demand, with

costs to be paid by the said James Domvllle and James Scovil to the said

petitioners or to their attorney upon demand."

Estabrooks & Gleeson efleoted an arrangement with Domville & Co. for

the amount of the indebtedness for which the demand had been made by

giving them an indorsed note, payable, with interest, in twelve months

;

which note the makers subsequently paid in full.

The plaintiff brought this action on the ground " that the defendant

falsely and maliciously, and without reasonable and probable cause, made,

or piocured to be made, a- demand under the 14th section of the Act of

1869, signed by the defendant and by one James Scovil, partners, under the

name, style and firm of James Domville & Co., requiring plaintiff and the

said John F. Estabrooks to make an assignment of his estate and effects for

the benefit of his creditors, and falsely and maUciously, and without reason-

able or probable cause, caused the same to be served upon the said plaintiff

and the said John F. Estabrooks, according to the provisions of the said

Act ; and the said plaintiff and the said John F. Estabrooks, in pursuance

, of the provisions of the same Act, applied by, and presented to Charles

Watters, Esquire, the Judge of the County Court of the City and County of

Saint John, their petition praying that no further proceedings, under the

said demand, should be had against them under the said Act ; and such

proceedings were thereupon had under the said petition, that the said Judge,

being authorized to act, and having competent authority in that behalf,

ordered that the prayer of the said plaintiff and of the said John F. Esta-

brooks should be granted, and thereafter and thereby such demand so

made and served as aforesaid became and was of no force, &c., and the pro-

ceedings thereon were determined j and by reason whereof the plaintiff was

put to inconvenience and anxiety, and was prevented from transacting his

business and carrying on his said trade with the said John F. Estabrooks,

and was injured in his credit and incurred expense in procuring the said

demand to be annulled," &o.

13
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At the trial DuflE J. directed the jury that the annulling of the demand

by the order of Judge Watters was primd facie evidence of the absence of

reasonable and probable cause, and threw upon the defendant the burthen

of proving the affirmative.

This ruling was upheld by the Supreme Court of New Brunswick (3

Pugs. & Bur. 77.)

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the court below, that such order was not in itself even prima facie

evidence of the absence of reasonable and probable cause ; but, further, the

evidenc.e sufficiently established the existence of reasonable and probable

cause for making the demand of assignment.

Appeal allowed with costs.

DomTille T. Gleeson.—loth June, 1880.

10. Deposit in bank to meet composition notes.

See NEW TRIAL 4.

11. Action of damages for malicious proceedings in

—

See DAMAGES 25.

12. Voluntary assignment by insolvent—Eight of assignee to sue—^Arts.

13 and 19 C. C. P.

See ASSIGNMENT 6.

lo< Insolvent act of 1875, and amending acts—mortgage of insolvent's

property-r-Transfer witliin tliirty days in contemplation of insolvency—

Fraadnlent preference under sec. 133—JHercbants sliipplng act 18S4.

F., a ship owner in Yarmouth, N. S., employed as his agents in Liver-

pool, J. & Co., the defendant J. being a member of their firm, and, as agents

in New York, he employed the the firm of S. P. B., of which the defendant

S. was a member. In the course ot his dealings with these agents he

became indebted to both firms for acceptances by them ofhis drafts made when

he was in want of money, towards the payment of which they received the

freights of his vessels and remittances in money. On one occasion he said

that he woidd give to the Liverpool " firm a mortgage on the " Tsemogora,"

or the "Magnolia," when they should- require it, and, in a subsequent con-

versation with a member of the firm, he agreed to give such mortgage on

certain conditions, which were not carried out. He also promised the firm

in New York to give them security " in case anything happened," and men-

tioned as such security a mortgage on the " Tsemogora." According to F's

own statement, he had sufficient property to pay his liabilities when these

conversations took place. A few weeks after these conversations F.

executed a mortgage of 20-64 shares of the "Tsemogora," in favor of the

defendants J. & S., and (had the same recorded, and within thirty days
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thereafter a writ of attachment in insolvency was issued against him. The

plaintiff, who was appointed assignee of F's estate by his creditors, filed a

bill to have the mortgage set aside, claiming that it was void under section

J 33 of the Insolvent Act of 1875. The defendant J. did not answer the plain-

tiff's bill, and the other defendants denied that the mortgage was made in

contemplation of insolvency, and also claimed that, as it was made imder

the provisions of "The Merchants Shipping Act," (Imperial), it was not

affected by the " Insolvent Act of 1875." The judge in equity, Nova Scotia,

before whom the cause was heard, made a decree in favor of the plaintiff,

and ordered the mortgage to be set aside, and the Supreme Court of Nova

Scotia dismissed an appeal from that judgment.

On appeal to the Supreme Court of Canada, Held, afflirming the judg-

ment of the Supreme Court of Nova Scotia, 'Henry J. dissenting, that the

promise to give security " in case anything should happen," could only

mean " in case the party should go into insolvency," and that the transfer

was void under section 133 of the Insolvent Act of 1875.

Held, also, that the provisions of the Merchants Shipping Act, did not

prevent the property in the ship passing to the assignee under the insol-

vent Act. (5 Russ. & Geld. 244).

Appeal dismissed with costs.

Jones T. Kinney—12th May, 1885.

14. Mortgage given by company in insolvent circucastaaces—Preference

—Intention,

See FRAUDULENT PREFERENCE 4.

15. Advances by bank to insolvent—Security on shares held by—Lia^

bility for maladministration of estate.

See BANKS AND BANKING 12.

Institute.
See DEED 3.

" WUjL 10.

InSUra.UCe, Fire—interim Receipt—Description of premises In policy—

Authority of agent.

On the 9th of August, 1871, the plaintiffs (respondents) applied to the

defendants (appellants) through their agent H., at Hamilton, for an insur-

ance on goods to the amount of $6,000, contained in a store on the south side

of King street, described in the application as No. 272 in defendants' special

tariff book, and marked No. 1 on a diagram endorsed in pencil by the secre-

tary of the company at Montreal ; this diagram being a copy of the diagram

on a previous application for policy by insured. The premium was fixed at

62^ cents on the $100, and was paid on the 10th of August. On the said 10th

of August the plaintLBfs gave a written notice to H. that they had added two

13J
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flats next door to their former premises (which would form part of No. 273

in defendants' special tariff book), and that part of their stock was then in

these new flats. A few days later H. inspected the building, and said the

rate would have to be increased in consequence of the cuttings. On the 29th

of August, H. notified defendants of the opening into the adjoining building,

but did not communicate the written notice in its entirety. An increased

rate, making it one per cent., was fixed, and paid by the 23rd September,

the agent issuing an interim receipt, dated back the 9th of August, for the

full premium. The policy issued immediately thereafter, dated as of the 9th

of August, describing the premises substantially as in the application of the

9th of August, and referring to the diagram endorsed on the application of

the insured, S. T. , 272. On the policy there was an N. B. in reference to " an

opening in the east end gable of the premises, through which communication

is had with the adjoining house occupied by one " The policy was

handed to the plaintiffs in September, 1871, and the loss by fire occurred in

March, 1872.

The plaintiffs brought an action in the Court of Queen's Bench on the

policy, but failed on the express ground that the description therein did not

extend to nor cover goods which were in the added flats

.

,
Thereupon the plaintiffs filed their bill to reform the policy or restrain

the defendants from pleading in the action at law that the policy covered

only goods contained in S. T., No. 272.

Held, per Richards C.J. and Strong and Taschereau JJ., that the con-

struction of the application, written notice and interim receipt, read together,

established a contract of insurance between the plaintiffs and the defendants,

embracing the goods situated in the flats added by plaintiffs, and that not-

withstanding the acceptance of a policy which did not cover goods in the

added flats, plaintiffs were entitled to recover for the loss sustained in respect

of the goods contaiaed in such added flats.

Per Ritchie, Fournier and Henry JJ., that the evidence did not estab-

lish an application for insurance on the goods in the added flats, nor an

agreement for such insurance by the agent, but that the application, interim

receipt and agreement were confined to the goods in the premises, S.T.,No.

272.

The court being equally divided the appeal was dismissed without costs.

Tlie L. and L. and Globe Ins. Go. t. W;ld.-i, 604.

misrepresentation as to sltnatlon of risk—Survey made by agent.

C. M., appellants' agent, solicited and prevailed on T. S. to insure his

premises With the appellants. Previously he had examined the premises to

be insured, and on the 22nd April, 1874, T. S.'signed the application which

2.
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C. M. had caused to be filled up, and upon the back of which was a diagram

purporting to represent the exact situation of the building in relation to

adjoining buUdings. T. S. stated at the time of signing the application that

the distances put down in the diagram were not accurate. C. M. promised

he would, go to the property and make an accurate measurement of the

distances. By one of the conditions of the policy it was provided, that if an

agent should fill up the application, he should be deemed to be the agent

for that purpose of the insured and not of the company, but the company

will be responsible for all surveys made by their agents personally.

Held, affirming the judgment of the Court of Error and Appeal, that

with respect to the survey, description and diagram the assured was dealing

with C. M., not as his agent, but as the agent of the-company, and that there-

fore any inaccuracy, omissions or errors therein were those of the agent of

the company, acting within the scope of his deputed authority, and not of

the assured.

Hastings Mntnal Fire Insurance Co. r. Sbannon.-il. 395.

o. aiisstateinent as to encambrances—Indivisibility of policy—36 sec. cli.

4i, 86 Tic. Ont.

The appellants issued to the respondents, in consideration of $190, a

policy of insurance to the amount of 13,000, as follows, viz. . $1,000 on their

building, and $2,000 on the stock. In the respondents' application, which

had been signed in blank and delivered to the person through whose instru-

mentality the policy was effected, it was stated that there were no encum-

brances on the property, although there were several mortgages. It was

also proved that after the issuing of the policy the respondents effected a

further encumbrance on the land, but did not notify defendants. The policy

was made subject to 36 Vic. ch. 44, 0. The proviso (since repealed by 39

Vic, oh. 7,) to sec. 36 declared, " That the concealment of any encumbrances

on the insured property, or on the land on which it may be situate, * *

shall render the policy void, and no claim for loss shall be recoverable there-

under, unless the board of directors shall see fit in their discretion to waive

the defect." One of the conditions of the policy provided that the

policy should be made void by the omission to make known any fact material

to the risk. On an action upon the policy the Court of Common Pleas

refused to set aside the verdict in favor of the appellants, but dn appeal to

the Court of Error and Appeal for Ontario it was held that the policy was

divisible and that respondents were entitled to recover the insurance on the

stock.

Held, on appeal, that the contract of insurance on the building and on

the stock was entire and indivisible, and that the misrepresentations as to
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encumbranoeB, by the conditions of the policy, as well as by the 36 sec. of 36

Vic. ch. 44 0., rendered the policy wholly void.

The Gore District Mutual Fire Insurance Go. t. Samo.-ll. 411.

4:. Trnst Asslgrnment-Conditlons of Policy—ITotlce to agent—JLoss payable

to Creditors—Rlgbt of action.

The appellant, being indebted to certain persons and desiring to have

his stock of goods insured, applied to the agents of respondents for insur-

ance to the amount of $2,000 for three months, " loss if any to be payable to

his creditors of whom Q-. McK. is one and McM. & Co. are second." An

interim receipt was issued by the company, dated 19th November, 1877,

which stated the insurance to be subject to the conditions contained in and

endorsed upon the printed form of policy in use by the company, one of

which conditions (No. 4) stated, that if the property insured should be

assigned without a written permission endorsed on the policy by an agent

of the company duly authorized for such purpose, the policy should be void.

On the 28th November the appellant transferred the insured property to

the said Gr. McK,, in trust tor his creditors, the balance, if any, to be payable

to himself. The agent of the company was notified of this transfer and

assented to it, stating that no notice to the company was necessary, the

policy being made payable to the creditors. The property was destroyed

by fire on the 15th January, 1878. The policy sued upon was dated the 12th

December, 1877, but was not delivered until the morning after the fire. By

it the loss was made " payable to Gr. McM. and McM. & Co. and others as

creditors, as their interests may appear." After the fire the inspector of

the company wrote twice to McK. calling for proof of loss.

Held, reversing the judgment of the Court of Appeal for Ontario, that

the notice of the trust assignment to the company's agent was sufficient,

that the company must be considered as having assented to such assign-

ment, and as having executed the policy with full knowledge of it ; and that

such assignment was not one contemplated by the condition of the policy.

2. That the words " loss payable, if any, to Gr. McK., &c.," operated to

enable the respondents, in fulfilment of that covenant, to pay the parties

named ; but as they had not paid them, and the policy expressly stated the

appellant to be the person with whom the contract and the respondents'

covenant was made, the action for a breach of that covenant was properly

brought by him alone.

McQueen v. The Phcenix Mut. P. Ins. Co.-1t, 660.

O. Mntnal insurance Company-Uniform conditions Act, K. S. O. ch. 163,
not applicable to mutual Insurance companies—Action premature.

Appellants, a mutual insurance company, issued in favor of J. F., a

policy of insurance, insuring him against loss by fire on a general stock of
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goods in a country store, and under the terms of the policy, the losses were

only to be paid within three months, after due notice given by the insured,

according to the provisions of 36 Vic. ch. 44, sec. 52 0., now R.S.O., ch.

161, sec. 56, which provides that, in case of loss or damage the member shall

give notice to the secretary forthwith, and the proofs, declarations, evidence,

and examinations, called for by or under the policy, must be furnished to

the company within thirty days after said loss, and upon receipt of notice

and proof of claim as aforesaid, the board of directors shall ascertain and

determine the amount of such loss or damage, and such amount shall be

payable in three months after receipt by the company of such proofs. A
fire occurred on the 21st May, 1877. On the next morning J. F. advised the

insurance company by telegraph. On the 29th June, 1877, the secretary

of the Company wrote to J. F's. attorneys, that if he had any claim he had

better send in the papers, so that they might be submitted to the board. On

the 3rd July. 1877, J. F. furnished the company with the claim papers, or

proofs of loss, and the 13th July he was advised that, after an examination

of the papers at the board meeting, it was resolved that the claim should

not be paid. On the 23rd of August, 1877, J. F. brought this action upon

the policy. The appellants pleaded inter alia that the policy was made and

issued subject to a condition, that the loss should not be payable until three

months after the receipt by the defendants of the proofs of such loss, to be

furnished by the plaintiff to the defendants ; and averred the delivery of the

proofs on the 3rd July, 1877, and that less than three months elapsed before

the commencement of this suit.

Held, on appeal, 1st. That a policy issued by a mutual insurance com-

pany is not subject to the Uniform Conditions Act, E. S. 0., ch. 162.

2nd. That the appellant company under the policy were entitled to

three months from the date of the furnishing of claim papers before being

subject to an action, and that therefore respondent's action had been pre-

maturely brought. Ballagh v. The Royal Mutual Fire Insurance Company

(5 Ont. App.R. 87) approved.

The Mutual Fire Insurance Co. of the County of Wellington T.Frey.— t, 82.

O. Snbseqnent and farther Insurance—Snbstitated policy.

The appellants sued upon a policy of insurance made by the respon-

dents on the 28th April, 1877. On the face of the policy it appeared that

there was " further insurance, $8,000," and the policy had endorsed upon it

the following condition, being statutory condition No. 8, R. S. 0., ch. 162 :

" The company is not liable for loss if there is any prior insurance in any

other company, unless the company's assent thereto appears herein or is

endorsed hereon, nor if any subsequent insurance is effected in any other
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company, .unless and until the company assent thereto by writing signed by

a duly authorized agent." Among the insurances, which formed a portion

of the " farther insurance " for $8,000 mentioned in the policy, was one for

$2,000 in the Western Insurance Company, which appellant allowed to

expire, substituting a policy for the same amount in the Queen Insurance .

Company, without having obtained the consent of, or notified the respon-

dents.

Held, reversing the judgment of the court below, that the condition as

to subsequent insurance must be construed to point to further insurancp

beyond the amount allowed by the policy, and not to a policy substituted for

one ofUke amount allowed to lapse, and therefore the policy sued upon was

not avoided by the non-communication of the $2,000 insurance iu the Queen

Insurance Company.

Parsons v. The Standard Fire Insurance Company.—r, 233.

/• Insurable interest—Advances made to bnlld a vessel.

C. made advances to B. upon a vessel, then in course of construction,

upon the faith of a verbal agreement with B
.

, that after the vessel should

be launched, she should be placed in his hands for sale, and that out of the

proceeds the advances so made should be paid. When vessel was well

advanced C. disclosed the facts and natiu'e of his interest to the agent of the

respondent's company, and the company isued a policy of insurance against

loss by fire to C. in the sum of $3,000. The vessel was still unfinished, and

in B.'s possession when she was burned.

Held, reversing the judgment of the court below, that C.'s interest,

relating as it did to a specific chattel, was an ecjuitable interest which was

insurable, and therefore C. was entitled to recover.

Clarke v. Tbe Scottish Imperial F. Ins. Co.-tv. 192.

8. Insurable interest—Transfer of—Art4 248S C.C.Ii.G.

The appellants granted a fire policy to one T. on divers buildings and

their contents for $3,280. In his written application T. represented that he

was the owner of the premises, while he had previously sold them to S., the

respondent, subject to a right of redemption, which right T., at the time of

the application, had availed himself of by paying back to S. a part of the

money advanced, leaving still due to S. a sum of $1,510. Subsequent to the

application, and after some correspondence, the respective interests of T.

and S. in the property were fully explained to the appellants through their

agents. Thereupon a transfer for—(the amount being in blank) was made

to S. by T. and accepted by the appellants. The action was for $3,280, the

amount of insurance on the building and effects.
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Held, that at the time of the application for insurance T. had an insur-

able interest in the property, and as the appellants had accepted th6 trans-

fer made by T. to S., which was intended by all parties to be for $1,500, the

amount then due by T. to S., the latter was entitled to recover the said sum

of $1,500.

2nd. That S. having no insurable interest in the moveables, the transfer

made to him by T. was not sufficient to vest in him T.'s rights under the

policy with regard to said moveables. Art. 2482.

The Ottawa Agricnltnral Insurance Company v Sheridan.—v, ISI.

9. Insurable interest. •

See INSURANCE, MARINE 2.

10. £xl8tlng Insurance—Notice to agent—Application and Policy.

The plaintifiF, desiring to effect further insurance for two months on cer-

tain machinery, applied to defendants' company, through one S., their agent

at D., authorized to receive applications, accept premiums and issue interim

receipts, valid only for thirty days. He informed S. that there were other

insurances on the property, but not knowing the amount that there was in

the Gore Mutual, requested bim to ascertain it, and signed the application

partly in blank, paid the premium and obtained an interim receipt, valid

only for thirty days. S. failed to do what he promised to do, and what plain-

tiff had entrusted him to do, and forwarded the application to the head oflSce

at T., making no mention of the insurance in the Gore Mutual. The com-

pany accepted the risk, and, in accordance with their practice, where the

risk extended only over a short period, instead of a formal policy, they issued

a certificate, which stated that the plaintiff was insured subject to aU the

conditions of the company's policies, of which he admitted cognizance, and

that in the event of loss it would be replaced by a policy. The machinery

was subsequently destroyed by iire, after the thirty days, but within the two

months, and a policy was thereupon issued, endorsed with the ordinary con-

ditions, one of which was that notices of all previous insurances should be

given to the company and endorsed on the policy, or otherwise acknowledged

by them in writing, or the policy should be of no effect ; and another was,

that all notices for any purpose must be in writing. The insurance in the

Gore Mutual was not endorsed on the policy.

Held, that as the application in writing did not contain a full and truth-

ful statement of previous insurances, the verbal notice to the agent of the

existing policy in the Gore Mutual, without stating the amount, was inopera-

tive to bind the company ; the plaintiff' was not entitled to have the policy

reformed by the endorsement of the Gore Mutual policy thereon, and could

not recover.

Billington v. Provincial Insurance Co.—11, 182.
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11< Interim receipts—Agents, powers of.

This was an action brought on an interim receipt, signed by one S., an

agent for the respondent company at L. One of the pleas was that S. was

not respondent's duly authorized agent, as alleged. The general managers

of the company for the Province of Ontario had appointed, by a letter, signed

by them both, one W. as general agent for the city of L. S.,. the person by

whom the interim receipt in the present case was signed, was employed by

W. to solicit applications, but had no authority from, or correspondence

with, the head office of the company. In his evidence S. said he was author-

ized by W. to sign interim receipts, and the jury found he was so authorized.

He also stated that W't one of the joint general managers, was informed

that he (S.) issued interim receipts, and that the former said he was to be

considered as W.'s agent. There was no evidence that the other general

manager knew what capacity S. was acting in.

Held, affirming the judgment of the Court of Appeal for Ontario, that W.

had no power to delegate his functions, and that S. had no authority to bind

the respondent company.

Per Strong J.—That the general agents, being joint agents, could only

bind the respondent company by their joint concurrent acts ; the appoint-

ment of S. as agent by W't, without the concurrence of the other general

manager, would have been insufficient.

Summers \. The Commercial Union Insurance Oo.-tI. 19.

12. Action for calls against aharebolder in.

See CORPORATIONS 9.

13. Jurisdiction of Local Legislature over subject-matter of.

See LEGISLATURE 5.

14. rire Insurance Policy—Termination by Company—Snrrender—Waiver-
Estoppel—Husband and wife—Insurable interest in wife's property-
Tenant for life -Damages -Practice -Parties-Striking out name of wife

Joined as co-plaintiff.

A. effected insurance on C.'s property, on which he held a mortgage,

under authority from and in the name of C, with loss payable to himself.

During the continuance of the policy the company notified A. that the insur-

ance would be terminated, and advised him to insure elsewhere. Such

notice also stated that unearned premiums would be returned, but no pay-

ment ortender of same was made according to conditions of policy. A. took

policy to agent of insurers, who was also agent of the W. Ins. Co., and left it

with him, directing him to put risk in latter company. No receipt was given,

and property was destroyed by fire immediately after. Company resisted

payment on the ground that policy was surrendered, and contended on the
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trial, in addition, that C. had parted with his interest in the property by

giving a deed to one B. who had re-conveyed to C.'s wife, and that proper

proofs of loss had not been given, claiming, in reply to a plea of waiver in

regard to such proofs, that such waiver should have been in writing, accord-

ing to a condition in the policy. They had refused to return policy on

demand.

Held, reversing the judgment of the court below, Fournier J. dissenting,

that C. had an insurable interest in the property at the time of the loss, as

the husband of the owner in fee and tenant by the courtesy initiate, and

having had also an insurable interest,when the insurance was effected, the

policy was not avoided by the deed to B.

That the company, by wrongfully witholding the policy, were estopped

from claiming tliat proofs of loss had not been given according to endorsed

condition, and were equally estopped from setting up the condition requiring

waiver of such proofs to be in writing, if such condition applied to waiver of

proofs of loss.

That the measure of damages recoverable by tenant for life of the

insured premises is the lull value of such premises to the extent of the sum

insured.

Per Fournier J. dissenting, that the sending of the circular by the com-

pany, and compliance with its terms by the assured in giving up the policy

to the company's agent, was a surrender of said policy, and plaintiff there-

fore could not recover.

Under the practice in Nova Scotia where the wife is improperly joined-

as co-plaintiff with the husband the suit does not abate, but the wife's name

must be struct out of the record and the case determined as if brought by

the husband alone.

Appeal allowed with costs.

Galdtrell t. the Stadacona Fire and Life Ins. Co.—12th January, 18S3.

i-O. Appeal—New trial ordered by court below—Questions of law -Insur-

ance policy—Insurable interest—Special condition—Renewal-Kew con-

tract.

J., the manager of appellants firm, insured the stock of one S., a debtor

to the firm, in the name and for the benefit of the appellant. At,the time

of effecting such insurance J. represented appellant to be mortgagee of the

stock of S. S. became insolvent, and J. was appointed creditor's assignee,

and the property of the insolvent was conveyed to him by the official

assignee. On March 8th, 1876, S. made a bill of sale of his stock to J., hav-

ing effected a composition with his creditors imder the insolvent Act of

1875, but not having had the same confirmed by the court. The insurance

policy was renewed on August 5th, 1876, one year after its issue. On
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January 12th, 1877, the bill of sale to. J. was discharged and a new bill of

sale given by S. to the appellant, who claimed that the former had been

taken by J. as his agent, and the execution of the latter was merely carry-

ing out the original intention of the parties. The stock was destroyed by

fire on March 8th, 1877. An action having been brought on the policy it

was tried before Smith J. without a jury, and a verdict was given for the

plaintiff. The Supreme Court of Nova Scotia set aside this verdict, and

ordered a new trial, on the ground that plaintiff had no insurable interest in

the property when insurance was effected, and that no interest subsequently

acquired would entitle him to maintain the action.

One of the conditions of the policy was " that all insurances, whether

original or renewed, shall be considered as made under the original repre-

sentation, in so far as it may not be varied by a new representation in writ-

ing, which in all cases it shall be incumbent on the party insured to make

when the risk has been changed, either within itself, or by the surrounding

or adjacent buildings."

On appeal the Supreme Court of Canada, llclfl. 1. That the appeal

should be heard. Eureka Woollen Mills Company y. Moss, (11 Cim. S. G-E.

91) approved and distinguished.

2. That the appellant having had no insurable interest when the insur-

ance was effected, the subsequently acquired interest gave him no claim to

the benefit of the policy, the renewal of the existing policy being merely a

continuance of the original contract.

Howard v. The Lancashire Insurance Company—xl, 92.

lo. Condition in policy—\ot to assign witliout written consent of company

—Breach of condition—Gliattel mortgage.

Appeal, by' consent, frdm the decree of Mr. Justice Palmer, Judge in

Equitj? for th^ Province of New Brunswick, in favor of the respondent (plain-

tiff below). The firm of Peters & Sutherland, of the city of St. John, N. B.,

effected an insurance for the sum of $2,000, with the Sovereign Fire Insur-

ance Company on their stock of boots and shoes in the premises in which

' they did business. Not long after, the said Peters & Sutherland executed a

chattel" mortgage on their stock of boots and shoes, being the property

covered by the said insurance, in favor of Charles H. Peters, the respondent,

who allowed them to remain in possession of and sell the said stock. While

the said mortgage was outstanding, the said stock was destroyed by fire, and

the company refused to pay the insurance thereon, on the gi-ound that the

chattel mortgage was a breach of the following condition in the policy :
"If

the property insured is assigned without the written consent of the company

at the head oflBoe endorsed hereon, signed by the secretary or assistant
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secretary of the company, this policy shall thereby become void, and all lia-

bility of the company shall thenceforth cease.''

Held, affirming the judgment of the court below, that a chattel mort-

gage of the property insured was not an assignment within the meaning of

such condition.

Appeal dismissed with coats.

Sovereign T. Ins, Co. of Can- r. Peters.—Stli March, 18S6.

1 1 • Condition in policy - liOSS by explosion—I.o$s by Arc caused by explosion
—exemption from liability.

A policy of insurance against fire contained a condition that " the com-

pany will make good loss caused by the explosion of coal gas in a building

not forming part of gas works, and loss by fire caused by any other explosion,

or by lightning." A loss occurred by the dropping of a match into a keg of

gunpowder on the premises insured, the damage being partly occasioned by

the explosion of the gunpowder, and partly by the gunpowder setting fire to

the stock insured. The company admitted their liability for the damage

caused by fire, but not for that caused_by the explosion.

Held, reversing thejudgment of the Court of Appeal for Ontario (11 Ont.

App. E. 741) Taschereau J. dubitanle, that the company were not exempt by

the condition in the policy from liability for damage caused by the explosion.

Appeal allowed with costs.

Hobbs v. The Northern Assurance Company—.Sth April, 1886.

Hobbs r. The Onardian Assurance Company. "

InSUr£inC6, Life—Mistake as to ainonnt Insured—Premium—Parol evid-

ence.

Action to recover the amount of a policy of insurance issued by the

appellants for the sum of $2,000, payable at the death of the respondent, or

at the expiration of eight years, if he should live till that time. The premium

mentioned in the policy was the sum of $163.44, to be paid annually, partly

in cash and partly by the respondent's notes. The appellants by their plea

alleged that the insurance had been effected for $1,000 only, and that the

policy had by mistake been issued for $2,000 ; that as soon as the mistake

had been discovered they had offered a policy for $1,000, and that previous

to the institution of the action they had tendered to the respondent the sum

of $832.97, being the amount due, which sum, with $2.i.l5 for costs (which

had not been tendered) they brought into court. Since October, l.«69, when

a new policy was offered, the premiums were paid by the respondent and

accepted by the appellants, under an agreement that their rights would not

thereby be prejudiced, and that they would abide by the decision of the

courts ofjustice to be obtained after the insurance should have become due

and payable. Parol evidence was given to show how the mistake occurred.
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and it was established that the premium paid was in accordance with the

company's rates for a 11,000 policy.

Held, that the insurance eflFected was for $1,000 only and that the policy

had by mistake been issued for $2,000.

The Jltna Life Insurance Co. t. Brodie.—r, 1,

2. Policy—37 Tic. cli. 85 Out.—Want of seal—Frand—Pleadings—Power of

courts of equity.

The seventh section of the statute incorporating the appellants (37 Vic.

ch. 85 Ont.) after specifying the powers of the directors, enacts as follows :

" but no contract shall be valid unless made under the seal of the company,

and signed by the president or vice-president, or one of the directors, and

countersigned by the manager, except the interim receipt of the company,

which shall be binding upon the company on such conditions as may there-

on be printed by direction of the board."

J. E. W. brought an action to recover the amount of a policy issued by

the appellants in favor of her father.

The policy sued on was on a printed form and had the attestation : "In

witness whereof, The London Life Insurance Company, of London, Ont.,

have caused these presents to be signed by its president, and attested by

its secretary, and deUvered at the head office in the city of London, &c."

To a plea that the policy sued on was not sealed, and therefore not bind-

ing upon the appellants, the plaintiff replied on equitable grounds, alleging

that the defendants accepted the deceased's application for insurance, and

that the policy was issued and acted upon by all as a valid policy, but the

seal was inadvertently omited to be affixed, and claiming that the defen-

dants should be estopped from setting up the absence of the seal, or ordered

to affix it.

Held, affirming the judgment of the Court of Appeal, that the setting

up of " the want of a seal," as a defence, was a fraud which a court of equity

could not refuse to interfere to prevent, without ignoring its functions and

its duty to prevent and redress all fraud whenever and in whatever shape it

appears
; and therefore the respondent was entitled to the relief prayed as

founded upon the facts alleged in her equitable replication. (Eitchie C.J.

and Taschereau J. dissenting.)

London Life Insurance Company v. Wright—t, 466.

3 Insurable interest—Transfer—Wager policy—Payment of premiums.

G. applied to respondents' agent at Quebec for an insurance on his lifej

and having undergone medical examination and, signed and procured the

usual papers, which were forwarded to the head office at New York, a policy

was returned to the agent at Quebec for delivery. G. was unable to pay the
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premium for some time, but L., at the request of the agent at Quebec, who

had been entrusted with a blank, executed assignment of the policy, paid

the premiuin and took the assignment to himself. Subsequently, L. assigned

the policy, and the premiums were thenceforth paid by the assignee. Prior

to G,'s death, the general agent of the company enquired into the circum-

stances and authorized the agent at Quebec to continue to receive the pre-

miums from the assignee.

Held) Grwynne J. dissenting, that nt the time the policy was executed for

Gr., he intended to effect a bond fide insurance for his own benefit, and, as the

contract was vaUd in its inception, the payment of the premium when made

related back to the date of the policy, and the mere circumstance that the

assignee, who did not collude with G. for the issue of the policy, had paid

the premium and obtained an assignment, did not make it a wagering policy.

Tezlna t. The New lork Life Insurance Company —vi, 30.

4. Action on policy—New trial—Setting aside verdict—S. & E. 0. A.

sees. 20, 22.

See JUEISDICTION 20.

" Policy, delivery of—Ifot countersigned, eflfect of—Preminm, proofof pay-
ment of—Delivery ot policy insufficient—Escrow.

On an action on a policy, the appellant company claimed that the poUcy

was never delivered, and that the premium had never been paid, and that

it was not a perfected contract between the parties. The policy was sent

from Toronto to the agent at Halifax, to receive the premium and counter-

sign the pohcy and deUver it to the party entitled. The agent never counter-

signed the policy, and on one side of the policy the following memo, was

printed: "This policy is not valid unless countersigned by agent at

, countersigned this day of Agent."

The agent, in his evidence, said he delivered the policy to W. O'D. (the

party assuring) not countersigned in order that he might read the condi-

tions, and swore the premium had not been paid. The pOhcy was found

among W. O'D.'s papers after his death, not countersigned. The policy was

dated Ist October, 1872, and the first premium would have covered the

year up to the 1st October, 1873. W. O'D. died the 10th July, 1873. The

case was tried beiore McDonald J., without a jury, and he gave judgment in

favor of respondent for $3,000, the amount of the policy, and this judgment

was confirmed by the Supreme Court of Nova Scotia.

On appeal to the Supreme Court of Canada, it was Held, Fournier and

Henry JJ. dissenting, that the evidence established the fact that the policy

had not been delivered to the assured as a completed instrument, and there-

fore the company was not liable.



208

Insurance, Life—Continued.
Per Grwynne J.—That the instrument was delivered as an escrow to the

agent, not to be delivered as a binding policy to W. O'D. until the premium

should be paid and until the agent should in testimony thereof countersign

the policy, and that there was no suflBcient evidence to divest the instrument

of its original character of an escrow, and to hold the defendants bound by

the instrument as one completely executed and deUvered as their deed.

Confederation Life Association of Canada v. O'fionnell.—x, 92.

6. Executor or administrator, action by—Insnrance company, agent of—

Evidence, admissibility of—Bevised statutes of K. S. ch. 96 sec. 11.

Action on a policy of life assurance. The defendants alleged in one of

their pleas that the policy was never delivered to the assured, or to anyone

on his behalf. F. A., the agent of the company was called as a witness at

the trial, and on being questioned as to conversations between himself and

the assured, the evidence was objected to, and rejected by the judge as

inadmissible under the Rev. Statutes of N. S. ch. 96 sec. 41. A verdict was

given for the plaintiff. A rule nisi to set aside this verdict was made

absolute by the Supreme Court of Nova Scotia (2 Russ. & Ches. 570).

On appeal to the Supreme Court of Canada, Held, reversing thejudg-,

ment of the court below, that the evidence was not inadmissible under the

statute in question, and should not have been withheld from the jury.

Appeal allowed with costs.

The Confederation Life Association of Canada v. O'Donnell—11 Fel). 1879.

<• Accident policy—Condition—Voluntary exposure to unnecessary danger
- Practice—Extending time for appealing.

The plaintiff (appellant) brought an action to recover upon a policy of

insurance effected by the respondents upon the life of her deceased husband,

J. N., who met his death during the currency of the policy from being run

over by a train of cars upon one of the lines of the Northern Railway through

the company's yard at Toronto. In answer to the plaintiff's claim the

respondents, amongst other defences, by their fourth plea invoked a con

dition to which the policy sued on was subject, to wit :—'• No claim shall be

made under this policy wh.en the death or injury may have have happened

in consequence of voluntary exposure to unnecessary danger, hazard, or

perilous adventure.'' The uncontradicted evidence was that the deceased

was killed by the train coming against the vehicle in which he was driving

alone on a dark night in what was called a network of railway tracks in the

company's station yard at Toronto, at a place where there was no roadway

for carriages.

Held, affirming the judgment of the court below (7 Ont. App. R. 570),

that the undisputed facts established by the plaintiff shewed " that the
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deceased c4.me to his death in consequence of voluntary exposure to

unnecessary ganger," and that, therefore, respondents were entitled to a

noU'Suit. Appeal dismissed with costs.

[In this caee the Court of Appeal of Ontario held that an appeal will

not lie to such court from the order of a judge of that court extending the

tim« for appealing to the Supreme Court of Canada. See 9 Ont. App. E. 54.]

NeUl V. Travellers' Ins. Co.—23rd Jnne, 1884.

iBSUr.aBGe, Marine—warranty—" vessel to go out in tow "—Constrac-
tlonr of.

The appellants issued a marine policy of insurance at Toronto, dated

the 28th November, 1875, insuring in favor of the respondent $3,000 upon a

cargo- of wood goods laden on board of the barque "Emigrant," on a voyage

from Quebec to Grr^enock. The policy contained the following clause :
—" J.

C, as well in his own name as for and in the name and names of all and

etery other person and persons to whom the same doth, may or shall apper-

tain, in part or in all, doth make insurance and cause three thousand dollars

to be insured, lost or not lost, at and from Quebec to G-reenock, vessel to go

out in tow." The vessel was towed from her loading berth in the harbour

into the middle of the stream near Indian Cove, which forms part of the

harbour of Quebec, and was abandoned with cargo by reason of the ice four

days after leaving the harbour and before reaching the Traverse.

Held, Fournier and Henry JJ. dissenting, that the words " from Quebec

to Greenock, vessel to go out in tow,'' meant that she was to go out in tow

from the limits of the harbour of Quebec on said voyage, and the towing

from the loading berth to another part of the harbour was not a compliance

with the warranty.

Per Ritchie C. J.—^The question in this case was not, if the vessel had

gone out in tow, how far she should have been towed in order to comply

with the warranty, the determination of this latter question being dependent

on several' considerations, such as the lateness of the season, the direction

and force of the wind, and the state of the weather, and possibly the usage

and custom of the port of Quebec, if any existed in relation thereto.

Per Gwynne J.—The evidence established the existence of a usage to

tow dbwn the river as' far as might be deemed necessary, having regard to

the state of the wind and weather, sometimes beyond the Traverse, but

ordinarily at the date of the departure of the plaintiflf's vessel at least as far

as the Traverse.

The ProTincial Ins. Co. of Canada t. Connolly.—t. 258.

2i Polltey-Total loss—Sale 1^ master—Notice of abandonment.

T., respondent^ was the owner of a vessel called the " Susan," insured for

$800 under a valued time policy of marine insurance, undervmtten by G.,

14
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the appellant, and others. The vessel was stranded and sold, and T. brought

an action against Gr. to recover as for a total loss. Frojn the evidence, it

appeared that the vessel stranded on the 6th July, 1876, near Port George,

in the County of Antigonish, adjoining the County of Guysboro', N.S., where

the owner resided. The master employed surveyors, and on their recom-

mendation, confirmed by the judgment of the master, the vessel was adver-

tized for sale on the following day, and sold on the 11th July for $105. The

captain did not give any notice of abandonment and did not endeavour to

get off the vessel. The purchasers immediately got the vessel oft, &c., had

her made tight, and taken to Kctou, and repaired, and they afterwards used

her in trading and carrying passengers.

Held, on appeal, that the sale by the master was not justifiable, and that

the evidence failed to show any excuse for the master not communicating

with his owner so as to require him to give notice of abandonment, if he

intended to rely upon the loss as total.

Per Gwynne J.—It is a point fairly open to enquiry in a court of appeal,

whether or not, as in the present case, the inferences drawn from the evid-

ence by the judge who tried the case without a jury, were the reasonable and

proper inferences to be drawn from the facts.

Gallagher v. Taylor.—v, 368.

3. Policy, condition In, as to defaalt In payment of premlnm, effect of-

Preminm note, gnarantee of. In case of insolvency—Condition pie-

cedent—Beference to arbitration-Award, effect of.

W. et al. effected in A. M. Ins. Co., a policy of insurance on a ship.

The policy among other clauses contained the following :
" In case the

premium, or the note, or other obligation given for the premium) or any

part thereof, should be not paid when due, this insurance shall be void at

and from such default ; but the full amount of premium shall be considered

as earned, and shall be payable, and the insurer shall be entitled to recover

for loss or damage which may have occurred before such fault. Should the

person or any of the persons liable to the company for the premium, or on

any note or obligation given therefor, or any part thereof, fail in business,

or become bankrupt or insolvent before the time for payment has arrived,

this insurance shall at once become and be void, unless and until before loss

the premium be paid or satisfactorily secured to the company." There was

also in the policy an arbitration clause, by which arbitrators were to decide

any difference which might arise between the company and the insured

" as to the loss or damage, or any other matter relating to the insurance,"

in accordance with the terms and conditions of the policy and the laws of

Canada, and the obtaining of the decision of the arbitrators was to be a con-

dition precedent to the maintaining of an action by the insured against the
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company. W. et al gave a promissory note for the premiiun, which was not

yet due when they became insolvent ; and C, the respondent was appointed

assignee. A guarantee was then given, and accepted by the company as a

satisfactory security for the premium. The note became due on the 30th

September, 1878, and was not paid, but remained overdue and impaid at

the date of loss, on the 12th October, 1878. After the loss the matters in

dispute arising out of the policy were' submitted to three arbitrators, who

awarded $5,769.29. An action was then brought on the policy, the declara-

tion containing a count on the award.

Held, affirming the the judgment of the court below. 1. That the

premium having, on the insolvency of the insured, been satisfactorily guar-

anteed to the company, the policy was thereby kept in full force and effect

,

and did not become void on non-payment of the premium note at maturity.

(Strong J. dissenting.)

2. That the award was binding on the company, the question as to the

payment or default in payment of the premium being a difference " relat-

ing to the insurance '' within the meaning of the policy, and the award not

appearing on its face to be bad from any mistake of law or otherwise.

Anchor Marine Insurance Go. t> Corbett—Ix, 73.

4< Policy—Constrnctlon of—Trading: Toyage—Insurable Interest.

The respondents (plaintiffs), by an arrangement vrith M., who had char-

tered the schooner "Mabel Claire" for a trading voyage from Nova Scotia to

Labrador and back, were to furnish the greater part of the cargo, and were

to have complete control of all the goods put on board the vessel until it

should return, when the return cargo was to be disposed of by the plaintiffs,

who were to pay themselves for their advance, and pay over any balance

remaining to S. and others. In trading on the voyage S, and others were

not to dispose of any goods on credit, but were to bring back such goods as

they could not dispose of, so as to obtain a return cargo in Ueu thereof. The

plaintiffs put on board the vessel at Halifax merchandise to an amount

exceeding $6,000, and after having done so and upon the day on which the

vessel sailed from Halifax, effected with the appellants (defendants) the

policy sued upon, and an extract from which is as follows :
—"Rumsey, John-

son & Co. have this day effected an insurance to the extent of $2,000, on the

undermentioned property, from Halifax to Labrador and back to Halifax on

trading voyage. Time not to exceed four (4) months, shipped in good order

and well conditioned on board the schooner "Mabel Claire," whereof Mouzar

is master, this present voyage. Loss, if any, payable to Bumsey, Johnson &
Co. Said insurance to be subject to all the forms, conditions, provisions and

exceptions contained in the policies of the company, copies of which are

14i
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printed on the back hereof. Description oS goods insured, merchandise

under deck, amount $2,000, rate 5 per cent., premium $100, to return two

(2) per cent., if risk ends 1st October, and no loss claimed ; additional insur-

ance of $5,000, warranted free from capture, seizure and detention, the con-

sequences of any attempt thereat." Against the respondents right to recover

it was contended that they were merely impaid vendors and had no insur-

rable' interest, and that goods previously put on board at Liverpool, N. S.,

, were not covered by this policy, and that it wasnot to cover the return cargo.

Held, affirming the judgment of the court below, discharging a rule nisi

to set aside a verdict for the plaintiffs, that the policy covered not only

goods put on board at Halifax, but all the merchandise under deck shipped

in good order on board said vessfel during the period mentioned in the pohcy.

Held, also, that there was sufficient evidence to show that the plaintiffs

had an insurable interest in all the goods obtained and loaded on the vessel

Mercbants' Marine Insurance Co. t. Rumsey.—Ix, 577.

5. Voyagre policy—Hortgagee wbo assigns as collateral security bas an
insurable interest—Total loss—Kigbt to recover—JTotice of abandon-
ment by mortgagee—Constrnctive total loss.

While the barque " Charley " was at Cochin, on or about the 12th April,

1879, the master entered into a charter party for a voyage to Colombo, and

thence to New York by way of Alippee. The vessel sailed on the 22nd

April, 1879, and arrived at Colombo, which place she left on the 13th May,

and while on her way to Alippee she struck hard on a reef and was damaged

and put back to Colombo. The vessel was so damaged that the master cabled

to the ship's husband at New York on the 23rd May, and in reply received

orders to exhaust all available means and do the best he could for all con-

cerned. The repairs needed were extensive and it was impossible to get

them done there, and Bombay, 1,000 miles distant, was the nearest port,

After proper surveys and cargo discharged, on. the 10th June the vessel was

stripped and the master sold the materials in lots at auction. On the 21st

May the respondent, a mortgagee of If in the vessel,, which he had assigned

to the Bank of Nova Scotia by endorsement on the mortgage, as a collateral

security for a pre-existing debt tO' the Bank of Nova Scotia, being aware of

the charter from Cochin to New York, insured his interest with the appellant

company, the nature of the risk being thus described in the policy: "Upon

the body, &c., of the good ship or vessel called the barque " Charley " begin-

ning the adventure (the said vessel being warranted by the msured to be

then in safety), at and from Cochin oia Colombo and Alippee to New York."

To an action on the policy for a total loss, the defendants pleaded, inter

alia, 1st, that the, plaintifi was not interested
;

'2nd, that the ship was not
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lost by the perils insured against ; 3rd, concealment, A consent verdict for

$3,206 for plaintiff was taken, subject to the opinion of the court upon points

reserved to be stated in a rule nisi, and upon the understanding and agree-

ment that everything which could be settied by a jury should, upon the

evidence given, be presumed to be found for the plaintiff.

Held, 1st. That this was a voyage policy, and that the warranty of

safety referred entirely to the commencement of the voyage and -not to the

time of the insurance.

2nd. That the fact of the plaintiff having assigned his interest as a colla-

teral security to a creditor did not divest him of all interest so as to disentitle

him to recover.

3rd. That the vessel in this case being so injured that she could not be

taken to a port at which the necessary repairs could be executed, the mort-

gagee was entitled to recover for an actual total loss, and no notice of

abandonment was necessary.

Per Strong J A mortgagee, upon giving due notice of abandonment, is

not precluded from recovering for a constructive total loss.

Ancbor MarlDe Insurance Co. t. Keith.—ix, 483.

O. Total or constructive total loss, wbat constitutes—Notice of abandon-
ment not accepted by underwriters—Rigbt to abandon—Sale by master.

C, as assignee of W., was insured upon the schooner " Janie R." to the

amount of $2,000 by a voyage policy. On the 14th February, 1879, the " Janie

R.," which had been in the harbor of Shelbume since the 7th of February,

left with a cargo of potatoes to piu'sue the voyage described in the policy,

but was forced by stress of weather to put back to Shelbume, and on the

morning of the I5th she went ashore, when the tide was about its height.

On the 17th notice of abandonment was given to the defendants (appellants)

and not accepted, and on the 1 8th the master, after survey, sold her. The

next day the purchaser, without much difficulty, with the assistance of an

American vessel that was in the harbor, and by the use of casks for floating

her (appUances which the master did not avail himself of), got her ofi.

There was no evidence whatever of the vessel having been so wrecked as to

have been worthless to repair, or to have been so much damaged that she

would not have been worth, after having been repaired, more than the

money expended for that purpose. The vessel afterwards made several

voyages, and was sold by the purchasers for $l,56Ct In an action brought on

the policy against the defendant oampany, tried before a judge without a

jury, a verdict was given in favor of plaintiff for $1,913, which verdict was

sustained by the Supreme CJourt of Nova Scotia.
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On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the courts below, 1. That the sale by the master was not justified

in the absence of all evidence to show any " stringent necessity " for the

sale after the failure of all available means to rescue the vessel.

2. That the undisputed facts disclosed no evidence whatever of an

actual total loss and did not constitute what in law could be pronounced

either an absolute or a constructive total loss.

Per Strong J.—^The right to abandon must be tested by the condition of

the vessel at the time of action brought, and not by that which existed when

notice of abandonment was given.

Providence Washington Insurance Co. v. Corl)(!tt>—ix. 256.

7 • aiarlne insurance—Policy, cancellation of—Premlam, retention of per'

tlon of.

The plaintiffg by their agents in Pictou, insured in the St. Lawrence

Insurance Association, of which defendant was the broker and an under-

writer, the sum of $2,000 on their schooner " Nimrod " for twelve months.

In a written application were the words, " insurance elsewhere not to exceed

$2,000." The policy was afterwards issued, dated 25th October, 1870, with-

out any reference to this condition . On the day the application was made

the plaintiffs insured a further sum of $2,000 on the schooner in the

Mutual Insurance Association of Pictou. In November afterwards another

sum of $2,000 was insured in the Union Marine Insurance Company at Hali-

fax. After all these insurances, had been efiected, the schooner proceeded

on her voyage and was, as was long afterwards ascertained, abandoned at

sea as a total wreck on the 19th February, 1871.

On the 20th February, 1871, the defendants' a8socia,tion, none of the

parties having had any intimation of the loss, cancelled their policy on

account of the insurance in the Mutual Marine Insurance Company at Hali-

fax, charging the plaintiffs premium up to that date and remitting the por-

tion payable after that date.

In an action brought on the policy, the Supreme Court of N. S. directed

judgment to be entered for defendants.

On appeal to the Supreme Court of Canada, Ueld, reversing the judg-

ment of the court below, that the defendants could not be allowed to con-

tend that the cancellation operated, not from the 20th February, 1871, up to

which date the premium was charged, but from November previous. Appeal

allowed with costs.

McDonald t. Doull—24th February, 1879.
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8. Promissory representation In application—Coasting voyag;eB—Time pol-

icy.

The policy sued, on was a time policy issued on a slip or application con-

taining a statement in these words: "Voyage at and from date to 3Ist

December, coasting principally Canso to Halifax, using Prince Edward Island

and Newfoundland." In the policy the exceptions on the time risks were as

follows :
" Prohibited from the River and Gulf of St. Lawrence and ports in

Newfoundland, and between the 1st November and 1st May." Sealing voy-

ages and voyages to Greenland and Iceland were also excepted, and " not to

use the ports of Schooner Pond, Blockhouse Mines and Chimney Corner,

except during the months of June, July and August, the use of such waters

not to vitiate this policy, except during the time such waters are used."

The vessel was lost on a voyage from Baltimore to St. Thomas.

The Supreme Court of Nova Scotia held that notwithstanding the repre-

sentation in the slip, the insured was justified in sailing wherever the policy

permitted. (4 Euss. & Geld. 50).

On appeal to the -Supreme Court of Canada, Held, reversing the judg-

ment of the court below, that, taking the slip and policy together, a perfectly

consistent contract of assurance could be made out, namely, a contract to

assure the vessel for the time named, provided she was confined to coasting

voyages, and did not, whilst so employed, use any of the prohibited waters.

Henry J. dissenting.

Appeal allowed with costs.

McKenzie t. Corbett.—19th June, 18S3.

v. Total loss—Kotice of abandonment—Waiver.
On a voyage from Porto Rico to New Haven respondents' vessel sustained

damage and put into St. Thomas. A survey was held by competent persons

named by the British consul, and according to their report the cost of putting

her in good condition would exceed her value. The captain, under instruc-

tions from owners to proceed under best advice, advertized and sold vessel,

and purchaser had her repaired at a cost much less than the report, and

sent -her to sea.

Held, that there was no evidence to justify the jury in finding that the

vessel was a total loss.

Owners of vessel gave notice to agent of underwriters that they would

abandon, which agent refused to accept. Owners telegraphed to Captain

that they had abandoned and for him to proceed under the best advice.

Held, that this act of telegraphing to the Captain did not constitute a

waiver of the notice of abandonment. (.See 23 N. B. E. 160.)

Appeal allowed with costs.

MlllTllle Mutual Mar, and Fire Ins, Co. t. Driscoll.-23rd June^ 1884.
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10> Concealment of material facts—Polity void.

The appellant (defendant) is a member of an insurance association,

doing business at Halifax, known as the Halifax Marine Insurance Assooiar

tion.

On the 13th August, 1880, the respondent company (plaintiffs) through

J. Scott Mitchell, their agent, applied to the association for insurance on the

cargo of the steamship " Waldensian," on a voyage from Montreal to Glasgow

via port or ports, and the risk was accepted.the same day by the appellant

and other underwriters, but no policy was issued or premium paid at the

time.

The "Waldensian" left Montreal on the 1 1th August, 1880; she got

aground that afternoon about four o'clock, but succeeded in getting off the

same day and proceeded to Quebec, where she arrived about six o'clock,

leaking badly, and was there grounded to prevent further damage to cargo.

The respondent company knew on the 12th day of August of the acci-

dent to the steamship, but this fact was not disclosed to the underwriters

when the insurance was apiplied for on the 13th, the day following.

The appellant became aware of the accident a day or two after the appli-

cation for insurance, and a policy was after that issued to respondent com-

pany, bearing'date the 13th August, 1880 (the date of the application), and

the premium settled in account with the broker of the association, of which

appellant was a member.

Appellant contended there was no evidence whatever that the appel-

lant, or any of the underwriters, or their broker, knew at the time that the

policy was issued or premium paid that the accident was known to the

respondent company at the time the insurance was effected, and concealed

from the underwriters.

This action was brought to recover for damage done to the cargo by the

leaking of the steamship in consequence of her getting on shore aa above

stated.

The appellant pleaded among other things, that the respondent com-

pany concealed from appellant a fact known to respondent and material to

the risk, and unknown to the appellant, viz. : that the steamship had been

on sl^ore after leaving Montreal.

The respondent replied that after appellant became aware of the facts

q.ll(eged in the said pleas, he took the premium and issued the policy.

The cause was tried before Mr. Justice Eigby, at Halifax, on 7th Nov.,

1883, who found that when the insurance was applied for, and the contract

therefor completed, the respondent company was aware of the facts above

stated, and concealed them from appellant, also that they were not then
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known to appellant, and were material to the risk. He also found that

before the policy was issued or premium paid the appellant became aware

of said facts, and elected to treat the contract as binding, and he found a

verdict for the plaintiffs (the respondents) for the amount claimed.

A rule nisi was taken to set aside this verdict, which was argued before

the court during the following term.

This rule nisi was discharged by the court, Judge Weatherbe dissenting.

A rule 'absolute discharging the rule »m was granted on the 22nd day

of April, 1884, from which rule the appellant, Allison Smith, appealed to the

Supreme Court of Canada.

Held, the evidence showed that at the time of the payment of the

premium the appellant did not know that the accident was known to the

respondent company, and the policy therefore void for ooncealrnent

of material facts, and there could be no waiver of the omission to communi-

cate the information material to the risk, for the appellant could not waive

that which he did not know. •

Appeal aljpwed with costs.

Smith T. The Royal Canadian Insurance Co.—l$th November, 1884.

11< Condition of policy—Kot to load more tban registered tonnage wltli

stone, dec, without agent's consent—liOadlng witb pbospbate rock—JBvl-
dence ofconsent by agent—Proof of contract—Prior insurance.

A voyage policy on the plaintiff's vessel " Pretty Jemima," contained,

inter alia, the following clauses :
—" Warranted not to load more than regis-

tered tons with stones, marble, lead, ores or brick, without the consent of

the agent of the Providence Washington Insurance Company, of Providence,

Provided always, and it is hereby further agreed, that if the said assured shall

have made any other assurance upon the premises aforesaid, prior in date

to this policy then the said Providence Washington Insurance Company, of

Providence, shall be answerable only for so much as the amount of such

prior insurance may be deficient towards fully covering the premises hereby

assured."

In an action on the said policy, it appeared that the vessel was loaded

with phosphate rock, and the plaintiff gave evidence of a conversation with

the company's agent in which the latter wanted to charge more pre-

mium than on a previous policy, because the vessel was going to carry

,
phosphate.'' He also cautioned plaintiff about loading the vessel ; how to

lay the floor so as to distribute the weight over the ship. The plamtifl's

evidence on this matter closes as follows :
" Eanney (the agent) said I could

load down to the mark, the load line, same as if loading coal." It also

appeared that there was $l,lO0 prior insurance on one eighth of the vessel,

yrhich plaintiff had bought, but of which he had never received the title.
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Held, affirming the judgment of the Supreme Court of New Brunswick,

G-wynne J. dissenting, that the agent's consent had been obtained to the load-

ing of the vessel beyond her registered tonnage, and t here was consequently

DO breach of the above condition of the policy.

Held, also, that the defendants were liable, up to the amount insured,

only for so much of the assured value as was not covered by the prior insur-

ance of $1,100.

Per Gwynne J.—That the consent of the agent should have been alleged

by the plaintiff in his pleading, and, not having been so alleged, could not

be set up as an answer to the defendant's pleas. That the jury should have

been requested to find whether or not phosphate rock was stone within the

meaning of such condition, and that there should be anew trial to have such

a finding by the jury.

The policy was signed by Eanney, as the company's agent ; he issued

and countersigned it as agent, received the premium and acted throughout

as such agent, and was so recognized by the president of the company.

Held, that this was sufficient in the first instance, if tmcontradicted, to

justify the jury in finding that Ranney was the agent of the company.

Robertson v. Provincial Insurance Company, 3 All. N. B. 379 followed.

Appeal dismissed vri'-h costs.

FroTldence Washington Insurance Co. r. Chapman. —12th January, 1885.

1^. Policy to be conntersigned by agent—Proof of agency.

A policy of insurance on the respondent's vessel contained the folloing.

reservation :
" But this policy shall not be valid imless countersigned by

Henry E. Ranney, the said company 's duly authorized agent, at his oflSce in

St. John, N.B.'' The poUcy was not countersigned by Ranney, and in an

action thereon, the respondent gave evidence to show that it was issued by

Ranney and sent by him, as directed by the respondent, to a person inNova

Scotia. A verdict was given for the plaintift at the trial, and the company

moved for a non-suit on the ground, inter alia, that the policy was invalid

on account of not being so countersigned. ' The non-suit was refused.

On appeal to the Supreme Court of Canada, Held Fournier and Henry

JJ. dissenting, that the appeal must be allowed and a non-suit entered.

Tiie policy, as set out in the plaintiff's declaration, contained a stipula-

tion that the vessel was not to load more than register tonnage with stone,

ores, &c. The defendants pleaded to this count that she did load more

than her register tons with stone or ores, namely, phosphate rock, contrary

to such condition. The plaintiff replied that phosphate rock was not stone

or ore within the meaning of such condition ; the defendants demurred to
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the replication, and, on argument on the demurrer, the replication wag held

good. 19 N.B. Reps. (3 P. & B.) 28.

Tbe Delaware Mutual Insurance Co, t. Cliapman.—16th February, 1885.

13. Agreement to keep Ship insured to amount of advances.

_
See AGREEMENT 10.

14< By Sblp's hnsbaiid wbo is mortgagee—For the benefit of-all concerned—
Jiutborlty—Ratification—Concealment of material facts.

A ship's husband, who held.a power of attorney from the owners authoriz-

ing him to insure on their behalf, and who was also a mortgagee of the vessel,

insured " tor the benefit of all concerned," and the insurance was accepted

by the owners. When the insurance was effected the vessel was sailing

under the Haytien flag, and neither that fact, nor the fact of the insured

having a mortgage interest, was communicated to the underwriters. The

vessel was lost and the insured realized more than the amount of the

mortgage from a prior insurance. The defendant, one of the underwriters,

resisted payment on the ground of such prior insurance covering all the

interest of the insured, and also of concealment of the above facts.

Itcld, affirming the judgment of the court below, that the underwriters

were liable, the owners having authorized, or subsequently ratified, the insur-

ance effected by the ship's husband, who was under no obligation to disclose

his individual interest, in a policy for the benefit of all concerned, nor to

disclose the nationality of the vessel, there being no representation or

warranty required respecting it by the policy, and no circumstances within

his knowledge attaching to the national character of the vessel exposing her

to detention and capture.

West T. Seaman.—leth February, 1885.

J.9. Amendment—Constructive total loss of sblp—Sale of—Facilities for

making repairs.

In the course of her voyage, on Saturday, the 3rd August, 1882, the

" John D. Tupper " went ashore on Phinney's Point, on the Bay of Fundy

shore, in a very dangerous position and no doubt much injured. An anchor

was got out ready for the tide. When the tide came in the pumps were

sounded and there were fourteen inches of water. Half an hour after the

first sounding there were three or four feet of water, but by the aid of

the kedge anchor and starboard anchor the vessel was hove off and

floated and anchored. The witness who details this says: "I piloted

her up to Port Williams ; I was at the wheel ; we made sail and thought she

would fill; the pumps were going all the time; we did not set the upper

sail ; I kept as close to the shore as I could in case sh^ filled and rolled

over with her deck-load ; at Port Williams she ran aground about 100 feet
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from the breakwater ; we could not swing lier closer ; she was then. lying on

the beach of the Bay of Fundy ; some of the deals of the deck load were

thrown over at Phinney's Point."

At Port Williams the vessel floated once every day. The master on

Monday discharged the cargo deck-load and hauled the vessel into the pier.

There were no facilities for repairing vessels of this class, at Port Wil-

liams, but there were near at hand, viz., at the port of St. John, 'where she

could be, and actually was, repaired, and Which place, one of the witnesses

says, could be seen on a fine day from Port Williams; but the captain

appears to have made no efforts Whatever to take the vessel to St. John, or

to procure a tug from St. John to aid him in doing so, if such was deemed

necessary, or to have made any enquiries in reference thereto, but

on the 20th August, notified the shipper that the voyage was at an end.

The vessel was sold at auction (a Mr. Troop, one of the mortgagees acting as

auctioneer) and transferred by bill of sale dated the 4th September to the

purchaser, who thereupon, immediately after the sale, without the slightest

apparent diflGiculty, with her original crew, sailed lier to St. John, and there

repaired her, and in the course of four or five weeks sent her in a seaworthy

condition on a voyage to the West Indies with a cargo of shooks.

Ilcldi in view that there never was any pressing necessity for the sale, or

any time when the ship was unnavigable without any reasonable hope of

repair, that the damage never was so great that the owner could not have

put her in a state of repair necessary for pursuing the voyage at a con-

venient and suitable place, and at an expense less than the value of the

ship, and that the cargo was not in a perishable condition, but in a place of

safety, there was no ground for saying, there was either a total or a construc-

tive total loss, or that there ought to have been a loss of the voyage ; and

tiierefore no question of abandonment arose.

Appeal dismissed with costs.

/ Patch T. Pitman—16th February, 1885.

1d> Constructive total loss—Sale of vessel—Repairs —Valne after.

In an action to recover insurance on freight, it appeared that on the

voyage, which was from Boston to St. Pierre, the vessel sprung a leak and

put into Glasgow harbor near Cape Canso, where a survey was held ; some

repairs were made, and, in accordance with the recommendation of the

surveyors, she proceeded to Port Hawkesbury for further repairs. On the

day she left Port Hawkesbury she went ashore, and when the tide ebbed,

fell over on her side
;
part of the cargo was damaged and sold, and the rest

taken by the Boston underwriters; the vessel sustained further damage

while lying on the shore. The captain made no bon&flde 'efforts to get her
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off, and after being several times advertized she was finally sold for $140; she

was got oflPat a oo&t of |70; by the purchasers, repaired for considerably less

than her value and sailed for two years, when she was again sold for $1,800.

In the policy she had been valued a,t $1,500, and two years before had sold

for $2,000;

Held, reversing the judgment of the court below, Gwynne J. dissenting,

that the vessel was not a constructive total loss. Providence Washington Ins.

Co. V. Corbeit, 9 Can. S. C. R. 256, approved.

The Providence Washington Ins. Co. v. Almon,—llth February, 1885.

17. Warranted no otiier insurance—Constrnctlun Of.

Action upon a policy of insurance in the usual form upon the schooner

"Smiling Waters." The application contained the words, written on its^ace,

"no other insurance," and the policy issued on the application so made. con-

tained the words, " warranted no other insurance." The policy was issued

in favor of James Butler & Co., on account of whom it mij^ht concern. The

dec'aration was in the usual form and averred interest in the persons

composing the firm of James Butler & Co., and Henry Walfield, or some

or one of them.

The defence was rested solely on the warranty, which, the defendants

contended, meant that there should be no other insurance on the vessel dur-

ingthe continuance of the risk.

It was admitted upon the trial, that after the pcflicy was issued, the

Henry Walfield mentioned, being indebted to one Sperry for assistance in

building said vessel, instructed Sperry to effect insurance on the vessel to

cover his debt, which Sperry did for $400 with J. E. and others, on behalf of

whom it might concern, and both policies were in full force at the time

of the loss.

Held, affirming the judgment of the Supreme Court of Nova Scotia, that

the words "no other insurance," and "warranted no other insurance," meant

that there should be no other insurance on the vessel during the continuance

of the risk.

Appeal dismissed with costs.

Butler T. Merchants' Marine Insurance Co.—l'?th February, 1885

18. Toya^e policy -Sailing directions—Time of entering enlf of St. Law
rcnce—Attempt to enter.

In an action on a voyage policy containing this clause " warranted not

to enter, or attempt to enter, or to use the Gulf of St, Lawrenee, prior to the

tenth day of May, nor after the thirteenth day of October (a line drawn from

Cape North to Cape Kay, and across the Strait of Camso, to the northern

entrance thereof, shall be considered the bounds of the Gulf of St. Laiwrence
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seaward)," the evidence was as follows :—The captain says : " The voyage

was from Liverpool to Quebec, and ship sailed on April 2nd. Nothing hap-

pened until we met with ice to the southward of Newfoundland, shortened

sail and dodged about for a few days trying to work our way around it. One

night ship was hove to under lower main-topsail, and about midnight she

drifted into a large field of ice. There was a heavy sea on at the time, and

the ship sustained damage. We were in this ice three or four hours ; laid

to all the next day ; could not get any further along on account of the ice.

In about twenty-four hours we started to work up towards Quebec." The

log book showed that the ship got into this ice on the 7th May, and an

expert examined at the trial swore that from the entries in the log book of

the 6th, 7th, 8th, and 9th of May, the captain was attempting to enter the

Gulf of St, Lawrence. A verdict was taken for the plaintiff by consent, with

leave for the defendants to move to enter a nonsuit or for a new trial, the

court below to have the power to mould the verdict, and also to draw

inferences of fact the same as a jury.

Held, reversing the judgment of Supreme Court of New Brunswick

(24 N. B. R. 39) Henry J. dissenting, that the above clause was applicable to

a voyage policy, and that there was evidence to go to the jury that the cap-

tain was attempting to enter the GruH contrary to such clause.

Taylor v. Moran 22 C.L.J. 14).—16tli November, 1885,

Intercolonial'Railway.
See PETITION OF RiaHT 1, 8.

Interest—^Arrears of, prescription against.

See PRESCRIPTION 1.

2. Chargeable against testamentaiy executors.

See EXECUTORS.

3. -Misdirecting Jury as to, on Promissory Note.

See EVIDENCE 5.

4. On deposit in Coui-t under 31 Vic. ch. 12 and 31 Vic. ch. 13 (N.S.)-

Officer of Court not entitled to.

See JURISDICTION 13.

5. On covenant in mortgage—Evidence.

A note dated 11th January, 1882, payable to and endorsed by one S. B..,

was for $3,000 with interest at the rate of two per cent, per month until

paid. By a covenant for payment contained in a mortgage deed of the same

date, given by the defendant to the plaintiff as a collateral security for the

payment of this note, the defendant covenanted to pay " the said sum of

$3,000 on the 11th day of July, 1862, with interest thereon at the rate of
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twenty-four per cent, per annum until paid." A judgment was recovered

upon the note, but not upon the covenant. The master allowed for interest

in respect of this debt six per cent, only from the date of the recovery of

the judgment.

Held, that the proper construction of the terms of both the note and

covenant as to payment of interest was that interest at the rate of twenty-

four per cent, should be paid up to the 11th July, 1862, and not that interest

should be paid at that rate after such day if the principal should then remain

unpaid.

St. John T. Eykert.-x, 2t8.

6. Petition or rigtat -GoTernment contract -ITnliqnidated damages—Inter-
est—Right of contractor to.

M. & Co. brought an action by petition of right against the Dominion

Government, for damages for an alleged breach of contract whereby the

suppliants contracted for the Paliamentary and Departmental printing for a

certain specified period. The alleged breach consi9,ted in the Government

giving a portion of the said printing to other parties, the suppliants claim-

ing that, by the terms of the contract, they were entitled to the whole of it.

The Crown demurred to the petition, and as to the departmental printing, the

demurrer was overruled (8 Can. S. C. E. 210.) The petition subsequently

came on for hearing in the Exchequer Court, and a reference was made to

the Registrar and Queen's Printer to ascertain and report as to the profit

lost to the suppliants by not being allowed to do the departmental printing.

Thp referees found a certain sum as the profit lost to, suppliants, stating in

their report, that the suppliants claimed interest on the amount, but that

the referees were of opinion they had no power, under the order of reference,

to consider the question of interest.

No exception was taken to the report of the referees, and the sup-

pliants moved in the Exchequer Court for judgment for the amount found

. by the referees with interest, as the damages to which they were entitled

under their petition of right. Mr. Justice Henry, before whom the motion

was made, gave judgment for the amount found by the referees with inter-

est thereon at 6 per cent., such interest to be computed on the aggregate of

the sums which, according to said report, . the suppliants, up to the thirty

first day of December, in each year during the currency of the said contract,

would have received as profit.

On appeal to the Supreme Court of Canada from that part of the judg-

ment allowing interest, Held, Henry J. dissenting, that the suppliants were not

entitled to interest on the amount found by the referees for loss of profits.

Appeal allowed with costs.

Tbe Queen t. Maclean et al.-l'2tli May, 1885.
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Interpretation Act—31 Vic. ch. l, D., applicable to p. E. Island.

f!ee CANADA TEMPEEANCE ACT, 1878, 5.

Interrogatories—On articulated facts—Evasive answers—C. C. P.

Arts. 228, 229.

See CONTRACT 12, 17.

2. Commission from Supreme Conrt ntS. B.-Cons. Stats, eta, 3?—Directed to

two Commissioners—Ketnrn signed by one only—Failure to administer

Interrogatories.

A commission was issued out of the Supreme Court of New Brunswick

directed to two commissioners—one named by each of the parties to the suit

—to take evidence at St. Thomas, W. I., with liberty' to plaintiflfs commis-

sioner to proceed ex parte if the other neglected or refused to attend. Both

commissioners attended examination and defendant's nominee cross-ex-

amined the witness, but refused to certify to the return, whichwas sent back

to the court signed by One commissioner only. Some of the interrogatories

and cross-interrogatories were not put to the witnesses by the oommissioners.

Held, reversing the judgment of the court below (23 N, B. R. 1 60), that

the failure to administer the interrogatories according to the terms of the

commission was a substantial objection, and rendered the evidence incap-

able of being received.

Per Ritchie C.J., and Strong, Fournier and Henry JJ., that the refusal

of one commissioner to sign the return was merely directory, and did not

vitiate it.

Per Gwynne J., that the return should have been signed by both com-

missioners, and not having been so signed, was void, and the evidence under

it should not have been read.

Appeal allowed with costs, and rule absolute for a non-suit.

MilTllle Untnal Marine and Fire Ins. Co. t. DriscoU.—23rd Jane, 1884.

Intimidation.
See ELECTION 21.

Inventory—And partition, between co-heirs, action to annul.

See PARTITION.

Issue—Any of his body lawfully begotten or childi-en of such issue sin--

viving him—Meaning of

See WILL 2.

Judicial Avowal need, erroneous statement in—Art. 1,343, C.'C.Ii.C.

By notarial deed, dated 3rd May, 1875, F. McN. and P. K. purchased

from one F. C. certain printing materials. The agreed price was $5,000, and

was paid ;, but the deed erroneously stated the price to be $7,188.40( which

amount was acknowledged in the deed to have been paid and received. C,

remained in possession, and, after being in partnership with M. for several
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months, failed. On 7tli March, 1876, F. MoN. and P. K. claimed the plant,

and their petition stated the purchase had been made in good faith, and

that they had paid the agreed price, but that the deed erroneouBly stated

the price to be $7,188.40. The evidence as to the price agreed upon and

paid was that of F. MoN., and his statement was confirmed by F. C. The

appellant, as assignee to the insolvent estate of F. C. & M., claimed the

payment of $2,188.40, being the balance between the consideration price

mentioned in the deed and the $5,000 admitted to have been paid.

Held, affirming the judgment of the court below, that the only evidence

in support of appellant's contention being that of F. McN., the respondent,

the appellant, could not divide the respondent's answers (aveu judiciare) in

order to avail himself of what was favorable and reject what was unfavorable.

Per Strong J. di8senting._Although there is an error, or even a false

statement in a deed, the obligation to pay the consideration proven to be

the true and legitimate one remains.

Fulton T. Mclfamee.—11, il9.

Judgment—When appealable.

i^ee JURISDICTION.

2. Of confirmation.

See PETITION OF EiaHT 3.

3. Against joint misfeasors—^Effect of.

See PETITION OF BIGHT 15.

4. Eequlte Civile against—Application to stay entry and execution of.

See OPPOSITION 2.

5. Eevoeation of—Eequete Civile—Opposition.

See SHERIFF 5.

6> Setting aside—Execntlon—Assignment—Exeontori9—Fraad—£stoppel—Ap-

peal.

The plaintifis by their agent, Patrick Rooney, in April, 1877, procured a

judgment to be signed against Peter Eooney, the defendant, who, for pur-

poses of his own, suffered the judgment to go by default. No execution was

ever issued thereon. After the. death of Peter, the plaintiffs assigned the

judgment to the wife of Patrick, who paid them $50 therefor ; and, on her

application. Armour J. made an order allowing execution to issue against

the executors of Peter. The executors then applied to set aside the judg-

ment, as having been fraudulently obtained, and to be allowed to defend the

action, or for such other order as should seem just j and upon such application

Wilson C.J. made an order setting aside the judgment and all proceedings in

the action, and directing the plaintiffs to repay the $50. This order was

affirmed on appeal by the Common Pleas Division.

16
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The case was appealed to the Court of Appeal for Ontario. The facts

will be found more fully set out in the report of the judgments of that court.

11 Ont. App. E. 673.

As appears from that report the Court of Appeal, Held, that an appeal

lay from the order of the Common Pleas Division to the Court of Appeal, as

it was in effect a final disposition of the whole matter and a bar to the

plaintiff's further proceeding, but, although the members of the court were

all of opinion for different reasons, that the order below was wrong, they did

not agree as to the extent to which it should be modified or reversed, and

therefore the appeal was dismissed without costs.

Per Hagarty CJJO., and Osier J. A.—The judgment should merely be set

aside aud the executors allowed in to defend.

Per Burton J.A.—The executors cannot be heard to allege their testator's

fraudulent purpose ; they are estopped from confining the operation of the

judgment within the limit of his intended fraud ; and the judgment should

be allowed to stand.

Per Patterson J.A.—^The judgment should not be set aside,but the order

of Armour J. should be rescinded, and it should be declared that Patrick's

wife, as assignee of the judgment, was not entitled to issue execution, because

the judgment was prooui:ed by Patrick, her husband, and suffered by Peter,

for a fraudulent purpose, of which she had notice when she took the assign-

ment.

On appeal to the Supreme Court of Canada, Held, that it was doubtful

if an appeal woujd lie to the Supreme Court of Canada in such a case, but,

if it would, the order of Wilson C.J., affirmed by the judgment of the Divi-

sional Court, should not be interfered with.

Per Gwynne J. (delivering the judgment of the court) :

1 entertain great doubt that an appeal lies to this court from the judg-

ment of the Common Pleas Divisional Court, of the High Court of Justice

for Ontario, in a case like the present, which originates in the decision of a

judge in chambers from whose judgment an appeal lay to the Divisional

Court.

In granting the rule against which this appeal is taken, that court

exercised a jurisdiction inherent in it, and resting wholly, a,s it appears to

me, on its discretion, to remove from the records of the court a judgment,

the enforcing which in the interest of the person having an assignment of it,

against the estate of the deceased defendant, would, in the opinion of the

court, under the circumstances appearing in the case, work a very great

wrong to that estate, and so, to prevent the abuse of the process of the court

for the perpetration of what appeared to the court to be a great fraud, it
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ordered the judgment and subsequent proceedings thereon to be set aside,

as the only efieotive mode of affording protection to the estate of the

deceased defendant from a protracted and expensive litigation upon pro-

ceedings which might be taken to enforce the judgment by writ of revivor,

or by action upon it, to be carried on in the namq of the judgment plaintififs,

but in the interest of the fraudulent assignee, who procured the judgment

to be entered without the knowledge of the nominal plaintiffs, as is sworn

by Carl Sohroeder, and admitted by Patrick Eooney, who procured the

judgment, and who admits that the nominal plaintiff did not know of the

judgment previous to December, 1882, when upon his procurement it was

assigned to his wife. But if it be appealable we should not interfere with the

finding ofthe learned Chief Justice Wilson sitting in chambers, affirmed by

the judgment of the Divisional Court thereon. The case is so pregnant with

fraud on the part of Patrick Kooney, the substantial assignee of the judg-

ment, as to raise doubts in my mind, whether his brother Peter was not

rather his dupe under circumstances which by reason of the death of Peter

cannot now be disclosed, than a party to the contrivance of any fraud

against Dolan, to perpetrate which is now suggested as having been

Patrick's sole motive in causing the action to be brought in the name
of Sohroeder and Company, and the suffering judgment therein by

default by Peter, for it appears that Peter left this country for

Ireland a few days after the service of the writ upon him, and it is not

improbable that he left his interests in the defence of this suit, as he did in

his defence to the suit brought in Montreal by Dolan against him and Francis

Eooney, to the care, of Patrick, who appears to have represented both Peter

^ f and Francis in that suit, and to have done whatever was done in it in their

names, and to have effected the final settlement thereof, which is signed by

him as their attorney.

By whomsoever the goods in question were ordered, a point which is not

made quite clear, and whatever Mr. Carl Sohroeder, the agent of the nominal

plaintiffs at New York, may have thought as to the liability of Peter to the

firm of Sohroeder & Co. originally for those goods in virtue of the order given

for them, it appears very clear that Patrick Rooney, who was the agent at

Montreal of Schrceder <fe Co., well knew that in truth and in fact Peter never

was liable therefor, for before the goods were sent out to this country he

had left the firm, and the goods arrived at Montreal subject to control of

Patrick as agent of Schrosder & Co., and with his assent only they could have

been and were delivered to Eooney & Dolan, and, on the failure of that firm,

Patrick, as agent for Sohroeder & Co., proved for the whole claim against

the estate of Eooney and Dolan, in pursuance and by reason of which proof

15i
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Carl Sohrosder, the agent at New York, received dividends from that estate

upon the whole amount, and, as is. sworn by Bangjiwa, the firm accepted

Eooney and Dolan as their debtors and never looked to Peter Eooney for-

the amount.

Carl Sohroeder now swears, and in this he is confirmed by Patrick

ilooney, that Schroeder & Co. never knew of the recovery in their name

of any judgment against Peter Eooney until December, 1882, when Patrick

applied to Carl for an assignment of it, and it was immediately upon his

request assigned to his wife without any consideration paid therefor. The

fifty dollars afterwards paid to Carl Schroeder by Patrick was paid quite

voluntarily and evidently for the purpose of endeavouring to give a sem-

blance of honafides to the transaction and of assisting Patrick in setting up

the claim to the judgment now made by him on behalf of his wife as if

purchased bond fide for value. The only objection which can, I think, be

taken to C. J. WUson's order is that he has ordered this sum of fifty dollars to

be paid to Patrick by Peter's executors. By this time Schroeder &, Co. were

doubtless well aware that they never liad any claim against Peter for the

amount or any part of the amount nientioned in the judgment procured to

be entered in their name as plaintiffs against Peter, and that they set no

value upon that judgment appears from their having assigned it, at Patrick's

request, to his wife, the moment they heard of its existence, and for no con-

sideration whatever paid at the time, or bargained for being paid in future.

As to the objection that it was not competent for Chief Justice Wilson

to entertain a motion which, if successful, would have the effect of annulling

Mr. Justice Armour's order to let execution issue on the judgment, even

though he did so .after conference with Mr. Justice Armour, and with his

assent, it is sufficient to say that a question as to the propriety of such mat-

ter of judicial etiquette, is not a matter which is appealable, and the state-

ment in Chief Justice Wilson's order as to what took place before him, and

as to the matter which was submitted to and argued before him must be

taken to be conclusive.'

It is agreed by all that execution should not under the circumstances

appearing in the case be allowed to issue in favor of the assignee of this

judgment. What objection then can there be to setting it aside altogether,

the court being satisfied that to enforce it in. favor of Patrick and his wife

would operate as a fraud on Peter's estate ? If the judgment be not set

aside, it will be competent for Patrick on behalf of his wife and himself to

use the names of Schroeder & Co., as plaintiffs, to sue upon the judg-

ment, or to bring a writ of revivor of it, and to neither of such pro-

ceedings could the matters which have been the subject of investigation
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on the motion before Chief Justice Wilson be pleaded as a defence, and so,

although the court is of opinion that Patrick and his wife should derive no

benefit from the assignment they will be able to recover the whole amount

of the judgment, unless it be absolutely set aside. But it is said that the

judgment ought not to have been set aside except upon terms of allowing

the action to go against Peter's executors. But for what purpose should this

have been directed when it appears that the nominal plaintiffs do not claim

to have had any cause of action against Peter, and that they were not aware

of an action having been brought against him in their name as plaintiffs, and

that if they ever had any cause of action against Peter, they have assigned it

without consideration, to Patrick's wife, at the request of Patrick, who, how-

ever, well knew that in truth no such cause of action ever did exist ?

The setting aside the judgment and all proceedings thereon, is, in fact,

the only mode of giving to Peter's executors effectual relief against what I

think very clearly appears to be a fraud upon Peter's estate, attempted to

be perpetrated by Patrick Rooney.

Appeal dismissed with costs.

Scbroeder, et al. r. Rooney,—9tli Iprll, 1886.

Jurisdiction—Appeai-Rigut to.

Held, an appeal lies direct to the Supreme Court of Canada from the

Supreme Court of Judicature of the Province of Prince Edward Island, as

being the highest court of final resort in that Province.

Kelly T. SuliTan, P.E.I.—1, 1.

2. Appeal—In matter of discretion.

Held, under sec. 22 of the Supreme and Exchequer Court Act, no appeal

lies irom the judgment of a court granting a new trial, on the ground that

the verdict was against the weight of evidence, that being a matter of dis-

cretion. '

Boak T. Tbe Merchants' Marine Ins. Co.—1, 110.

3. Appeal—Blglit to appeal nnder 38 Tic. cli. 11 sec. 26—Snm or valne In

dispute*

Held , that the court proposed to be appealed from, or any judge thereof,

cannot, under sec. 26 of the Supreme and Exchequer Court Act, allow an

appeal when judgment had been signed, entered or pronounced previous to

the 11th day ot January, 1876.

Taylor v. The ftueen.~i, 65.

4. Appeal—Blgbt to appeal by defendant, (P.Q.)

The 38th Vic. ch. 11 sec. 17, enacts that no appeal shall be allowed from

any judgment rendered in the Province of Quebec in any case wherein the

sum or value in dispute does not amount to two thousand dollars. H. brought

an action against J., praying that J. be ordered to pull down wall, and
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remove all new works complained of, &c., in the wall of H.'s house, and pay

£500 damages, with interest and costs, H. ohtained judgment for $100

damages against J., who was also condemned to remove the works com-

plained of, c|r pay the value of " mitoyenneU."

Held, Strong J. dissenting, that in determining the sum or value in dis-

pute in cases of appeal by a defendant, the proper cotu-ae was to look at the

amount for which the declaration concludes, and not at the amount of the

judgment.

Per Strong J., dissenting.—The amount in dispute was the sum awarded

for damages and the value of the wall of which the demolition was ordered

by the judgment appealed against.

Joyce T, Hart.—i, 321.

5. Appeal—Sum or valae In dispute— Jarisdiction — Slander^Dsmages,
special and vindictive—Appeal as to qnantnnt ofdamages.

L., appellant, sued E., the respondent, before the Superior Court at

Arthabaska, in an action of damages (laid at $10,000) for verbal slander.

The judgment of the Superior Court awarded to the appellant a sum of

$1,000 for special and vindictive damages. E. appealed to the Court of

Queen's Bench (appeal side), and L., the present appellant, did not aek, by

way of cross appeal, for an increase of damages, but contended that the

judgment for $1,000 should be confirmed. The Court of Queen's Bench
' partly concurred in the judgment of the Superior Court, but differed as to

the amount, because L. had not proved special damages, and the amount

awarded was reduced to $500, and costs of appeal were given against the

present appellant. L. thereupon appealed to the Supreme Court.

Held, Taschereau J. dissenting, that L., the plaintiff', although respon-

dent in the court below, and not seeking in that court by way of cross

appeal an increase of damages beyond the $1,000, was entitled to appeal

;

for, in determining the amount of the matter in controversy between the

parties, the proper course was to look at the amount for which the declara-

tion concluded, and not at the amount of the judgment. Joyce v. Hart

(1 Can. S. C. E. 321) reviewed and approved.

2. In an action of damages, if the amount awarded in the court of first

instance is not such as to shock the sense ofjustice^ and to make it apparent

that there was error or partiality on the part of the judge (the exercise of a

discretion on his part being in the nature of the case required) an appellate

court will not interfere with the discretion such judge has exercised in

determining the amount of damages, (_See Damages 23,)

Levi T.Beed.-vl, 18a.
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6. Appeal from p. Q.—Amount claimed.

Held, that although the amount claimed by the declaration was made

to exceed $2,000 by including interest which had been barred by prescrip-

tion the appeal would lie. (See Succession.')

Ayotte T. Boucher.—ix, 460.

7. Appeal—Election petition—Preliminary objections. Judgment on, not
appealable—Sec. 48 cli. II 3S Tic.

On the 21st April, 1877, an election petition was fyled in the Prothono-

tary's office at Murray Bay, district of Saguenay, against the respondent.

The latter pleaded by preliminary objections that this election petition,

notice of its presentation and copy of the receipt of the deposit had never

been served upon him. Judgment was given maintaining the preliminary

objections and dismissing the petition with costs. The petitioners, there-

upon, appealed to the Supreme Court under 38 Vic. ch. 11 sec. 48.

Held, that the said judgment was not appealable, and that under that

section an appeal will lie only from the decision of a judge who has tried the

merits of an election petition. (Taschereau and Fournier JJ. dissenting.)

Per Strong J. (Richards C.J. concurring,) that the hearing of the pre-

liminary objections and the trial of the merits of the election petition are

distinct acts of procedure. [But see now S. C. A. A. 1879 sec. 10.]

Brassard v. langeTin.—ii, Zll.

8. Appeal—Bigbt to, in Criminal matters—38 Tic. ch. 11 sec. 49—Conviction
when unanimous.

In Michaelmas term, 1877, certain questions of law reserved, which arose

on the trial of the appellants, were argued before the Court of Queen's Bench

for Ontario, composed of Harrison C.J. and Wilson J., the third judge of said

court being absent ; and on the 4th February, 1878, the said court, composed

of the same judges, delivered judgment affirming the conviction ofthe appel-

lants for manslaughter.

Held, that the conviction of the Court of Queen's Bench, although

affirmed but by two judges was unanimous, and therefore not appealable.

Amer t. The Qneen.—11, 592.

9. Appeal—Final Judgment—Demurrer—Supreme and Exchequer Court Act.

Held, an order setting aside a demurrer as frivolous and irregular under

the Nova Scotia Practice Act is an order on a matter of practice and not a

final judgment appealable under the 11th section of the Supreme and

' Exchequer Court Act.

Kandlck t. Morrison.— 11, 12.

10. Knle or order setting aside judgment and execution—Appealable •

T. J. W. sued F. B., and on the 9th June, 1873, F. B. assigned his pro-

perty under the Insolvent Act of 1869. On 6th August F. B. became party
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to a deed of composition. On the 17th October F. B. pleaded puis darrein

continuance, that since action commenced he duly assigned under the Act,

and that by deed of composition and discbarge executed by his creditors he

was discharged of all liability. On the 18th November, 1873, the Insolvent

Court confirmed the deed of composition and F. B.'a discharge, but F. B.

neglected to plead this confirmation. Judgment was given in favor of T, J,

W, on the 30th January, 1874, On 80th May, 1876, an execution under the

judgment was issued, and on the 28th June, 1876, a rule nisi to set aside

proceedings was obtained and made absolute.

Held, Strong J. dissenting, that the rule or order of the court below was

one from which an appeal would lie,

2. Keversing the judgment of the Supreme Court of Nova Scotia, that

F. B., having neglected to plead his discharge before judgment, as he might

have done, was estopped from setting it up afterwards to defeat the exe-

cution.

Wallace t. Bossom.—11. 488.

11. Appeal—MandamnB—Supreme and Exchequer Court Aet, sees. II, 17

and 23.

Held, that the appeal in cases of mandamus, under section 23 of the

Supreme and Exchequer Court Act, is restricted by the application of sec.

11 to decisions of the "highest court of final resort" in the Province; and

that an appeal will not lie from any court in the Province of Quebec but the

Court of Queen's Bench. (Fournier and Henry JJ. dissenting.) Query: Can

the Dominion Parliament give an appeal in a case in which the legislature of

a province has expressly denied it?

The appeal was quashed with costs, which included general costs of the

appeal up to hearing of motion to quash. The registrai^ taxed the full fee of

$25 on argument of motion. This was increased to $75 by Henry J, The

objection to the jurisdiction was taken by motion, and also in respondent's

factum.

Danjoa t. Marqnls.—111. 251.

12. Court ofReview (P.Q.)—Appeal direct from—Security for costs of appeal-
Supreme and Excbequer Court Act, sec. 31—Supreme Court Rule 6.

The following certificate was fyled with the printed case, as complying

with Rule 6 of the Supreme Court Rules :
" We, the undersigned, joint pro-

thonotary for, the Superior Court of Lower Canada, now the Province of

Quet)ec, do hereby certify that the said defendant has deposited in our

office, on the twentieth day of November last, the sum of five hundred dol-

lars, as security in appeal m this case, before the Supreme Court, according

to section (31) thirty-first of the Supreme Court Act, passed in the thirty-
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eighth year of Her Majesty, chapter second. Montreal, 17th January, 1878.

Signed, Hubert, Honey & Gendron, P.S.C."

On motion to quash appeal. Held, per Ritchie CJ. and Strong, Foumier

and Henry J J.—The deposit of the sum of $500, in the hands of the prothono-

tary of the court below, made by appellant, without a certificate that it was

made to the satisfaction of the court appealed from, or any of its judges, was

nugatory and ineffectual as security for the costs of the appeal.

Per Henry J Although not within the functions of the Supreme Court

to decide upon the sufficiency of the security, the court might hare allowed

appellant reasonable time to obtain the necessary certificate, had it been

asked to do so within a reasonable time after the appeal was first inscribed,

but no such request having been made and so long a time having elapsed,

'

the court should not now permit such a course to be taken.

Per Taschereau J.—The case should be sent back to the court below in

order that a proper certificate might be obtained.

Per Strong and Taschereau JJ.—An appeal does not lie from the Court

of Review (P.Q.) to the Supreme Court of Canada. (Henry J. contra.)

Macdonald t. Abbott.—iii, 278.

i'O, Appeal—Order of conrt npon its own officer, when obtained by a tbtrd

party, is a final order appealable under sec. 11 of 3S Tic. cb. 11—Interest
on deposit in court under 31 Jfie. cb. 13 and 37 Tic. cb. 13—Officer of
court not entitled to Interest, if received by blm—Summary jnrisdictlon

of court over its officers.

Under 31. Vic. ch. 12, and 37 Vic. ch. 13, the Minister of Public Works
of the Dominion of Canada appropriated to the use of the Dominion cer-

tain lands in Yarmouth county, known as "Bunker's Island." In accor-

dance with said Acts, on the 2nd April, A. D. 1875, he paid into the hands

of W., prothonotary at Halifax, the sum of $6,180 as compensation and

interest, as provided by those Acts, to be thereafter appropriated among

the owners of said island. This sum was paid at several times, by order of

the Supreme Court of Nova Scotia, to one A., as owner, to one G-., as mort-

gagee, and to others entitled, less ten dollars. As the money had remained

in the hands of W., the prothonotary of the court, for some time, H.,

attorney for C, applied to the Supreme Court for an order of the court call-

ing upon W., the prothonotary, to pay over the interest upon G's. propor-

tion of the moneys, which interest (H. was informed) had been received by

the prothonotary from the bank where he hadplaced the amount on deposit.

W. resisted the application on the ground that he was not answerable to

the proprietor of the principal, or to the court, for interest, but did not deny

that interest had been received by him. A rule nisi was granted by
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the court and made absolute, ordering the prothonotary to pay whatever

' rate of interest he received on the amount.

Held, 1. That the prothonotary was not entitled to any interest which

the amount deposited earned while under the control of the court. That,

in ordering the prothonotary to pay over the interest received by him, the

court was simply exercising the summary jurisdiction which each of the

Superior Courts has over all its immediate officers. (Foumier and Henry JJ.

dissenting.)

2. That the order appealed from, being a decision on an application by

a third party to the court, was appealable under the 11th sec. of 38 Vic. oh.

11. (Foumier J. dissenting, and Taschereau J, doubting.)

Wilklns V. 6eddes.-ili, 203.

14. Election appeal—Votlce of setting dovm for hearing.

Held, notice of setting down an election appeal for hearing is a con-

dition precedent to the exercise of any jurisdiction by the Supreme Court to

hear the appeal.

North Ontario Election Case, Wheler t. 61bbs.-ill. 3U.

15. Queen's Counsel, power of appolntnient of—Bale absolute granting

preceden^'e to—Appeal -Jnrlsdlctlon.

By 37 Vic. ch. 20, N.S. (1874), the Lieutenant-governor of the Province

of Nova Scotia was authorized to appoint provincial officers under the name

of Her Majesty's Counsel learned in the law for the Province.* By 37 Vic.

ch. 21, N.S. (1874), the Lieutenant-Governor was authorized to grant to any

member of the bar a patent of precedence in the courts of the Province of

Nova Scotia. R., the respondent, was appointed by the Governor General

on the 27th December, 1872, under the great seal of Canada, a Queen's

Counsel, and by the uniform practice of the court he had precedence over

all member? of the bar not holding patents prior to his own. By letters

patent, dated. 26th May, 1876, under the great seal of the Province, and

signed by the Lieutenant-Governor and Provincial Secretary, several mem-

bers of the bar were appointed Queen's Counsel for Nova Scotia, and prece-

dence was granted to them, as well as to other Queen's Counsel appointed

by the Governor General after the 1st of July, 1867. A list of Queen's

Counsel to whom precedence had been thus given by the Lieutenant-

Governor was published in the Boyal Gazette of the 27th May, 1876, and the

name of R., the respondent, was included in the list, but it gave precedence

and preaudience before him to several persons, including appellants, who

did not enjoy it before. Upon affidavits disclosing the above and other

facts, and on producing the original commission and letters patent, E., on

the 3rd January, 1877, obtained a rule nisi to grant him rank and preoe-
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dence over all Queen's Counsel appointed in and for the Province of Nova

Scotia Bince the 26th December, 1872, and to set aside, so far as they

affected E.'s precedence,' the letters patent, dated the 26th May, 1876. This

rule was made absolute by the Supreme Court of Nova Scotia on the 26th

March, 1877. A preliminary objection was raised to the jurisdiction of the

court to hear the appeal.

Held, that the judgment of the court below was one from which an

appeal would lie to the Supreme Court of Canada (Foumier J. dissenting.)

(For the decision on the merits see Legislature 4.)

lenolr t. Bltclile.-ili, 676.

Id* Appeal—Original Court not a Superior Court—Judgment not appealable
—Supreme and Excbeqner Court Act sec. 17.

Held, On a motion to quash, that an appeal will not lie to the Supreme

Court of Canada in cases in which the court of original jurisdiction is not a

Superior Court, and that the Court of Wills and Probate for the County of

Lunenburg, Nova Scotia, is not a Superior Court within the meaning of the

17 sec. of "The Supreme and Exchequer Court Act."

Beaiuisli t. KanlbacK.— lil, 104.

17. Appeal—Final judgment—Judicial proceeding—48 Vic. cli. 30 sees. 3 and

In an action instituted in the Superior Court of the Province of Quebec

by the appellant agains't M. A. C. and nine other defendants, the (respond-

ents, three of the defendants, severally demurred to the appellant's action,

except as regards two lots of land, in which they acknowledged the appellant

had an undivided share. The Superior Court sustained the demurrer, and,

on appeal, the Court of Queen's Bench for Lower Canada (appeal side)

aflSrmed the judgment. The appellant thereupon appealed to the Supreme

Court, and moved to quash the appeal, on the ground that the Supreme

Court had no jurisdiction.

Held, that as the judgment of the Court of Queen's Bench (the highest

court of last resort having iurisdiction in the Province) finally determined

and put an end to the appeal, which was a judicial proceeding within the

meaning of sec. 9 of " The Supreme Court Amendment Act of 1879," such

ji^dgment was one from which an appeal would lie to the,Supreme Court of

Canada ; and though an appeal cannot be taken from a court of first instance

directly to the Supreme Court untU there is a final judgment, yet, whenever

a Provincial Court of Appeal has jurisdiction, this court can entertain an

appeal from its judgment finally di.sposing of the appeal, the case being in

other respects a proper subject of appeal.

OheTalier t. CnvlllIer.-TlT, 605.
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18. Appeal-Final Jaclenneot—Demnrrer—3rd sec. Supreme Court Amend-
ment Act, 1879-38 Tic. cb. 16 (Insolvent Act, 1879) sec. 136 and 137,

Construction of—Intra vires—Purcbase of goods by Insolvent outside

of Dominion of Canada—Pleadings.

P. et al., merchants carrying on business in England, brought an action

for $4,000 on the common counts against J. S. et al., and m order to bring S.

et al. within the purview of sec. 136 of the Insolvent Act of 1875, by a special

count alleged in their declaration that a purchase of goods was made by S.

et al., from them on the 13th March, 1879, and another purchase on the 29th

March of the same year; that when S. et al. made the said purchases they

had probable cause for believing themselves to be unable to meet their

engagements and concealed the fact from P. et al., thereby becoming their

creditors with intent to defraud P. et al. J. S. (appellant), amongst other

pleas, pleaded that the contract out of which the alleged cause of action

arose, was made in England and not in Canada. To this plea P. et al. demur-

red. It was agreed that the pleadings were to be treated as amended by

alleging that the defendants were traders and British subjects, resident and

domiciled in Canada at the time of the purchase of the goods in question and

had subsequently become insolvents under the Insolvent Act of 1875, and

amendments thereto.

Held, Taschereau and Gwynne JJ. dissenting, that although the judg-

ment appealed froni was a decision on a demurrer to part of the action only,

it was a final judgment in a judicial proceeding within the meaning of the

3rd sec. of the Supreme Court Amendment Act of 1879.

Shields T. Peak.—Till, 889.

19. Appeal—Judgment by court of Appeal, partly final partly Interlocutory

—Effect of—Experts, reference to.

St. L. claimed of S. $2,125.75, balance due on a building contract, S.

denied the claim, and, by incidental demand, claimed $6,368 for damages

resulting from defective work. The Superior Court, on 27th March, 1877,

gave judgment in favor of St. L. for the whole amount of his claim, dis-

missing S's. incidental demand. This judgment was reversed by the Court

ofReview, on the 29th December, 1877. St. L. appealed to the Court of

Queen's Bench, and on the 24th November, 1880, that court held that St.

L, was entitled to the balance claimed by him, from which should be

deducted the cost of rebuilding the defectively constructed work, and in

order to ascertain such cost, the case was remitted to the Superior Court, by

whom experts were appointed to ascertain the damage, and, on their report,

the Superior Court, on the 18th June, 1881, held that it was bound by the

judgment of the Court of Queen's Bench, and, deducting the amount awarded

by the experts from the balance claimed by St. L., gave judgment for ths
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diflferenoe. This judgment was afiSrmed by the Court of Queen's Bench, on

the 19th January, 1882.

Held , on appeal, that the judgment of the Court of Queen's Bench of

the 24th November, 1880, was a final judgment on the merits, and tbat the

Superior Court, when the case was remitted to it, rightly held that it

was bound by that judgment, and that St. L. was entitled to the balance

thereby found due to him.

Per Fournier J.—1. That the judgment of the 24th November, 1880,

though interlocutory in that part of it which directed the reference to

experts, was final on the other points in litigation, and could therefore have

properly been appealed from as a final judgment.

2. That although on an appeal from a final judgment an appellant may
have the right to impugn an interlocutory judgment rendered in the cause,

yet he loses this right if he voluntarily and without reserve acts upon such

interlocutory judgment.

Shaw T. St. louls.-Tlli, 335.

20. New trial—Life Insurance—Power of conrt to set aside verdict and enter

anottaer-37 Vic. eta. 7 secs.SS and 33, Out.—Sees. »»4, S83cta.50 Kev. Stats.
Ont.—38 Tic. ch. II sees. 20, 88.

In an action on a life policy tried before a judge and a jury, in accord-

ance with the provisions of 37 Vic. ch. 7 sec. 32, Ont., the learned judge, in

place of requiring the jury to render a general verdict, directed them to

answer certain questions, and the jury having answered all the questions in

favor of the plaintiff, the judge entered a verdict for the plaintiff. Upon a

rule nisi to show cause why this verdict should not be set aside and a non-

suit or a verdict entered for defendants pursuant to the " liaw Reform Act,"

or a new trial had between the parties, said verdict being contrary to law

and evidence, and the finding virtually for the defendants, the Court of

Queen's Bench made the rule absolute to enter a verdict ibr the defendants.

The appellant then appealed to the Court of Appeal for Ontario, and the

court being equally divided, the appeal was dismissed.

Held, Tasohereau J. dissenting, that the Court of Queen's Bench had

no power to set aside the verdict for the plaintiff and direct a verdict to be

entered for the defendants in direct opposition to the finding of the jury on

a material issue. That the court below mighthave ordered a new trial upon

the ground that the finding of the jury upon the questions submitted to them

was against the weight of evidence, but they exercised their discretion in

declining to act, or in not acting, on this ground ; and therefore no appeal

to the Supreme Court of Canada would lie on such ground^ under sec. 22, 38

Vic. ch. 11.



238

Jurisdiction—Continued.

That if an amendment to a plea was authorized by the court below, but

such amendment was never actually made, the Supreme Court has no power

to consider the case as if the amendment had in efifeot been made. [But

see Supreme and Exchequer Courts Amendment Act, 1880.]

Per Grwynne J.—That the plaintiff never could have been non-suited in

virtue of. 37 Vic. ch. 7 sec. 33 Ontario, as it is only where it can be said that

there is not any evidence in support of the plaintiffs case, that a non-suit

can be entered ; and that in (this case, the proper verdict which the law

required to be entered upon the answers of the jury was one in favor of the

plaintiff.

[This case was appealed, and the Lords of the Judicial Committee of the

Privy Council affirmed the first holding of the Supreme Court. As to the

second holding, it was held that the Supreme and Exchequer Court Act, sec.

38, gives the Supreme Court power to give any judgment which the court

below might or ought to hav« given, and amongst other things to order a new

trial on the ground either of misdirection or the verdict being against the

weight of evidence ; and that power was not taken away by section 22 in this

case in which the court below did not exercise any discretion as to the ques-

tion of a new trial, and where the appeal from their judgment did not relate

to that subject. See Beport of Case 6 App. Cases, 644. The judgment of the

Judicial Committee will also be found printed as an appendix to the Supreme

Court Beport. See also Beport of Case in 41 U. C. Q. B. 497, and in 3 Ont,

Appeal Bep. 331.]

Moore T. The Connecticut Mut. Life Ins. Co.—Ti, 634.

20 (a). As to nevr trial on Criminal Appeal.

See NEW TBIAL 7.

21. Appeal-Flnal Jndgment—Demurrer—Supreme and £xctaeqaer Court

Act, 1875—S.C.Am. Act, 1879—Case defective, not bavlng formal Judg-

ment—Costs as of motion to quasli.

Action for assault and false imprisonment. The defendants by their

second plea justified the assault, &c., by virtue of a writ of ca/piM ad saHsJ,

issued against the plaintiff under a judgment recovered against him.

To this plea the plaintiff by his second' replication alleged that the

,
capias was issued and delivered to the defendant's attorney in blank and

filled up with the. necessary particulars after the sealing and delivering.

And by a fourth replication to the second plea the plaintiff alleged that

the writ was sealed, issued and delivered without any proecipe therefor

having been filed with the prothonotary.

To these replications the defendants demurred. To the fourth repli-

cation the defendants pleaded a second rejoinder to the eftect that forth-
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with after the issuing of the writ the attorney of the defendants having duly

paid the legal fees transmitted to the phrotonotary a sufficient and proper

proecipe.

To this second rejoinder the plaintiff demurred.

Judgment was rendered for the plaintiff on all the demurrers by the

Supreme Court of Prince Edward Island.

The defendants appealed to the Supreme Court of Canada, and the

printed case contained, in addition to the demurrer book, and the reasons

for judgment, a certified extract from the minutes of the prothonotary of

the entry of the judgment delivered by the court on the demurrers :

"Demurrers argued 30th October last, when the court took time to con-

sider. The Chief Justice now gives judgment for the plaintifi on all the

demurrers. Mr. Justice Peters concurs ; Mr. Justice Hensley concurs."

Held, 1. The case was defective in not showing that a judgment had been

entered up on the demurrers.

2. Even if judgment had been entered up such judgment would not be

a final judgment from which an appeal would lie within the meaning of the

Sup. & Ex. Ct. Act, 1875, or the Sup. Ct. Amend. Act of 1879.

Appeal quashed with costs of a motion to quash. The objection to the

jurisdiction was taken by the respondent in his factum.

Reld et al. v. Ramsay.— 6tli June, 1879.

^a. Sew trial—Dniuag;es, excessive—Discretion—Sec. 33 M. C. Act, 1875—Sec.
4 S. and Ex. C. Am. Act, 1880—Costs.

The plaintiff declared on a special contract for the sale of a, vessel by

the plaintiff to the defendant, averring the performance by the appellant of

all conditions precedent necessary to entitle the plaintiff to the payment

by the respondent of the agreed price of the said vessel, and assigning as a

breach the non-payment of the said price by defendant. The plaintiff

further declared on the common counts.

The defendant pleaded non-assumpsit, nondelivery of the vessel, pay-

ment and set off.
:

The cause was tried before the chief justice of Nova Scotia and a jury

at Amherst, in June 1878. The jury found a verdict for plaintiff for $3,000.

A rule nisi was thereupon taken out to set aside this verdict, and this rule

the court below made absolute oii the ground that the damages were

excessive, observing that it was unnecessary to decide whethey the verdict

was objectionable on other grounds.

On appeal to the Supreme Court of Canada, Heldj on motion to quash,

Henry J. duhitante, that the judgment of the court ordering a new trial on

the ground of excessive damages, proceeded upon matter of discretion only,
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and that such judgment was not appealable. [But see now Sup. & Ex. Ct,

Am. Act 1880, sec. 4.] .

Appeal quashed with the general costs of appeal to hearing. By fiat of

Taschereau J. a counsel fee of $50 on motion was taxed.

McOowan t. Mockler—IStli October, IStO.

oo. Appeal qnastaed for want of Jnrlsdictlon—Verdict against weight of

evidence-sec. 20 and 33 Sap.C. Act—Costs.
Appeal from a judgment of the Supreme Court of New Brunswick, mak-

ing absolute a rule to set aside a verdict for the defendants, and for a new

trial, on the several grounds of improper reception of evidence, misdirec-

tion, and because the verdict was agaiast the weight ofevidence.

Held, that the court below having proceeded as well on the ground that

the verdict was against the preponderance of the evidence, as on the law,

the appeal came within sec. 22 of the Supreme Court Act, and would not

lie. [But see now S. & Ex. Ct. Am. Act 1880, sec. 4.]

Appeal quashed for want of jurisdiction, but without costs, the appeal

having been heard exparte, the respondent not appearing.

DomTille T. Cameron—9tli February, 1880.

24. Conviction for violation of license laws -Habeas corpus, motion for-

J'ndsment dismissing not appealable Wben prisoner is discharged before

appeal—Jnrisdiction-R.{St. ST. S. eta, 73—R.S. M.S. eta. 99—Appeal -Costs.

The prisoner, Simon Fraser, had been convicted before F. A. Laurence,

Stipendiary Magistrate for the Town of Truro, of violating the license laws

in force in the town, and was fined MO and costs as for a third ofienoe.

Execution was issued in the form given in the Rev. Stats, ch. 75, under which

Fraser was committed to jail. While there he wa« convicted of a fourth

offence and fined $80 and costs, and was detained under an execution in the

same form. The matter came before the Supreme Court of Nova Scotia on

a motion to make absolute a rule nisi granted by Weatherbe J. under oh. 99

of the Rev. Stats, of N. S., of " Securing the Liberty of the Subject." The

rule was discharged.

It appeared that before the institution o£ the appeal to the Supreme

Court of Canada, the time for which the appellant had been imprisoned had

expired and he was at large.

On motion to dismiss the appeal for want of jurisdiction. Held, that an

appeal will not lie in any case of proceedings for or upon a writ of haheat

corpus when at the time of brmging the appeal the appellant is at large.

Appeal dismissed. The question of costs was reserved and subsequently

the court ordered that the respondent should be allowed his general costs

of the appeal.

Fraser v. Tupper.—21st June, 1880.
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25> Appeal—Allowance of—Secarlty—Ont. Jad. Act, 18S1, sec. 43.

Where the Court of Appeal of Ontario, under sec. 43 Ont. Jud. Act, 1881,

refused leave to appeal to the Supreme Court of Canada, the matter in con-

troversy being under $1,000.

Held, that the appellant should be permitted to pay $500 into the

Supreme Court as security for the costs of the appeal. The court expressed

great doubts as to the constitutionality of the section mentioned. (See

Practice—Security.)

Forrlstal t. McDonald.-ttli JfoT. 1882.

26. TSo appeal ftrom Court of Queen's Bencb (P.Q.) wben case has originated
in tlie Circuit Court (F.Q.)—No costs of appeal when objection to Juris-

diction taken by tbe court.

This was an appeal from a judgment of the Court of Queen's Bench

(P.Q.) reversing the judgment of the Circuit Court at Three Rivers, setting

aside a seizure for a tax of $10 imposed by by-law of the city of Three Rivers

on strangers and non-residents selling goods by samples. The case was

settled and agreed to by both parties, who took no objection to the juris-

diction.

Held, that an appeal will not he to the Supreme Court of Canada from

a final judgment of the Court of Queen's Bench (P.Q.) in cases in which the

court of original jurisdiction is the Circuit Court for the Province of Quebec.

Appeal quashed forwant of jurisdiction, but without costs, the objection

having been taken by the court.

[This precedent was followed in the case of The Mayor, &c., of Terre-

bonne V. The Sisters of the Providence Asylum, See Jurisdiction 42.]

Major T. Corporation of City of Three Rivers. (18 C.L.J. 122).—17tli Nov. 1882.

27. notion to rescind an order of a Judge of tbe Court of Queen's Bencb,

Province of Quebec, made in Cbambers, or to compel sucb Judge or

Court to receive security refused—Quoere as to Jurisdiction to entertain

appeal from Q. B,, Pr. of Q., wbere opposition filed to seizure under
execution for an amount less tban $3,000—S. C. A. Act, 1S79, sec, 8,

Bourget, the plaintiff, obtained a judgment in the Superior Court of

Quebec against the defendants for a sum of $723, and issued an execution

therefor against the defendants' immoveable property, in virtue of which a

certain lot and building were seized. To this seizure the defendants filed

an opposition on the ground that their late father's will, under which they

held this property, contained a clause prohibiting them to aUenate it. To

this opposition BoUrget filed a contestation, but the Superior Court dismissed

this contestation, and maintained the defendants' opposition, holding the

prohibition to alienate in the said will legal and vaUd, and quashing the

plointifl's seizure of the property. The plaintiflfj Bourget, appealed from

16
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that judgment to the Court of Queen's Bench, but was again unsuccessful

and his appeal was dismissed.

He then applied to Mr. Justice Tessier of the Q. B., in Chambers, for

leave to appeal to the Supreme Court of Canada, but was refused, on the

ground that an appeal would not lie in such a case, under sec. 8 of the S. C.

A. Act, 1879.

•The plaintiff then made a qiotion in the Supreme Court ofCanada asking

leave to appeal from the judgment of the Court of Queen's Bench (appeal

side), and praying that the order of Mr. Justice Tessier be rescinded, and

that the said judge, or any other judge of the said Court of Queen's Beach,

be ordered to receive security.

Held, that the Supreme Court had no jurisdiction to grant the conclu-

sions of the motion, even if the appellant had a right to an appeal in such a

case. (See Jurisdiction 31.)

Motion refused with costs fixed at $25.

Bourget T. BlaBCbard.—29tli NoTember, 1882.

28. Ballway acts ofNova Scotia—Ballway, appraisement of lands for-Order

to set aside proceedings—Estoppel—Jadgment not appealable.

This was an application to the Supreme Court of Nova, Scotia, asking it

to set aside, in a summary manner, the whole appraisement of land damages

awarded to be paid by the county to the several proprietors of lands in

Pictou county, whose lands had been expropriated for the line of railway

extending from New Glasgow, in Pictou county, to the Strait of Canso, and

known as the Eastern Extension. This appraisement was made on the'

assumption that under the contract with the Nova Scotia Government for

the construction of this line of railway, and the statutes relating thereto,

and providing for the expropriation of lands for right of way, &c., appraise-

ment of damages or compensation to the proprietors, and payment thereof,

the right of way was furnished to the company free, and the compensation

for land damages was to be paid after appraisement in the manner pre-

scribed, by the Custos of the various .counties through which the line ran

issuing debentures for the amounts due to the proprietors, which debentures

were to be redeemed by means of local taxation.

Before the Proviucial Government of Nova Scotia had entered into the

contract for the construction of the Eastern Extension Line, and while they

were negotiating therefor, the Nova Scotia Legislature, on the 4th April,

1876, passed ch. 3 of the Acts of 1876, to enable the government to enter

into a contract for the construction of this line of railway, and made provi-

sion thereby for the payment of a subsidy and grants of land to those unde^

taking it, and for the expropriation of land for the rigjit of way for the line.
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On the same date ch. 7 i of the Acts of 1876 was passed, and, in order to

incorporate and give any contractors whose tender for construction should

thereafter be accepted the same corporate powers and privileges as those

mentioned in ch. 74, oh. 4 of the Acts of 1876 was passed.

By sec. 36 of ch. 74, and also by sec. 6, ch. 3, Acts of 1876, certain sees.

of ch. 70 of the Eev. Stats., third series, are incorporated in these enact-

ments and made applicable to this line of railway, which sections more par-

ticularly relate to the mode of acquiring lands for the right of way, stations,

&c., the procedure for appraising damages, and the mode of assessing the

various counties for the payment of the amounts awarded.

Ch. 70 Eev. Stats., third series, comprises in consolidated form all enact-

ments in force in Nova Scotia at that date, relating to provincial railways.

For convenience the various railway companies in Nova Scotia, such as the

Windsor and Annapohs Eailway Company, the Western Counties Railway

Company, (See ch. 34 Acts of 1868; oh. 81 Acts 1870) have, in' obtaining

their Acts of incorporation, avaUed themselves of similar clauses from ch. 70

Eev. Stats, third series, by express enactment, without repeating them in

the Act or providing other machinery for the expropriation of lands, and the

asoertaiaing of land damages.

When the Rev. Stats., 4th series, was prepared, certain Acts of the Pro-

vince not re-enacted were continued in force, and among them so much of

ch. 70 of the third series as was therein specified. (See the Act to provide

for the publication of the Consolidated Statutes, 30th April, 1873, Rev.

Stats, fourth series, page 2.

Mr. Harry Abbott, having entered into the contract with the Govern-

ment for the construction of this line, sought, under ch. 4 of the Acts of 1876,

incorporation and the benefit of the provisions of ch. 74 Acts 1876, and

obtained a certificate of incorporation under the name of the Halifax and

Cape Breton Railway and Coal Company.

The company was organized under this Act, and the right of way having

been obtained under the statutes, the damages were appraised and the work

of construction began and was carried on.

In 1877 an order was made by the Chief Justice of the Supreme Court

of Nova Scotia, on the petition of a number of the property owners whose

lands would be afiected by the building of the railway, directing the pro-

thonotary of the county to draw and strike a jury, under the provisions of

ch. 70 of the Rev. Stats,, third series, to appraise the lands and property

taken for the purpose of the Eastern Extension Railway.

In 1878 a rule nisi was taken to set the whole proceedings aside, but a

year later it was discharged on motion of the party who had obtained it,

16J



244

Jurisdiction--Contiimed.

A question having been raised as to the validity of the incorporation of

the company under ch. 4 Acts 1876, by the Local Government, and legislation

being about to be passed to remove such doubts, another rule was obtained

in 1879, on the ground that the Halifax and Cape Breton Railway and Coal

Company had no legal existence. After the argument of this rule, and before

judgment, chs. 66 and 70 of the Acts of 1879 were passed by the Legislature

of Nova Scotia. After hearing the Gustos of the county by counsel before a

committee of the Legislature, two sections of the Act were added in the

interest of the county.

The Supreme Court of N.S. held that the County of Pictou were estopped

by these statutes last mentioned from disputing the appraisement of the

lands jjaken, and by their act in issuing debentures to parties to whom

damages had been awarded for the lands appropriated to the railway, some

of which had been indorsed to third parties. (See 1 Buss. & Q-eldert, 448.)

On appeal to the Supreme Court of Canada, Held, that the Judgment of

the court below was not one from which an appeal would lie, there being no

finality about the order made by the Chief Justice of the court below in

1877, which was what this appeal sought to set aside.

Hockin T. Halifax and Cape Breton By. & Coal Co.—29th Oct. 1880.

29. Of Supreme Court and judges thereof—In habeas corpus, in criminal

matter.

See HABEAS CORPUS 2, 3.

oU. Demnrrer—JTndgmeiit on, not final.

On appeal brought from a judgment over-ruling a demurrer to some of

the counts of a declaration only, and not froiji the final judgment on the

whole case.

Held, that the appeal must be quashed for want of jurisdiction, but

liberty given to appeal on whole case upon certain terms. (For full state-

ment of facts see Damages 25.)

Bank B.U.A. t. Walker.~22nd June, 1882.

31. Appeal from Qnebec-Jndement—Supreme Conrt Act, IS79, sec. 8—Oppo-

sition to seizure for an amount under $3,000^Appeal quashed for want

of Jurisdiction—Wltbout costs.

The contestation in question arose on an opposition put in by the

respondent to a seizure which the appellant had caused to be made of the

immoveable property of the defendant in the cause in virtue of a writ of

execution, based on a judgment obtained by the appellant against the defen-

dant for 1640.
'

The respondent in his opposition alleged that he was a creditor of the

defendant for $31,000, and he asked the nullity of the seizure on the ground
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that by a certain agreement dated the 17th October, 1876, it had been

stipulated that no property of the defendant should be sold without th«

respondent's consent. The defendant was a building society, and the

respondent further alleged that the appellant, as one of the directors of the

society had become a party to and ought to be bound by the agreement

mentioned. This opposition was maintained by the Superior Court, and also

by the majority of the Court of Queen's Bench for Lower Canada.

On appeal to the Supreme Court of Canada, Held, that the appeal did

not come within any of the cases mentioned in 42 Vic. ch. 39 sec. 8 (Sup.

Ct. Amendment Act, 1879,) providing for appeals from the Province of

Quebec. The demand was for a sum of money amounting only to $640;

the opposition was not for any particular sum and did not ask for the pay-

ment of the debt of $31,000, but attacked only the seizure for $640 and

sought to interfere with the execution of a judgment for that sum ; the

amount in dispute therefore was this $640, and the question ofjurisdiction was

.
governed by this amount and not by the value of property seized, although

such value exceeded the; sum of $2,000, Henry J. dissenting.

Appeal quashed for want ofjurisdiction, but without costs, the objection

having been raised by the court.

Champoux t. lapierre.—19th Jnne, 1883.

32. Final judgment—Rev. Stats. ST.S. itb series, ch. 94 sec S6—Order of a
Jndge refoslns leave to defend, after judgment entered by default—Pro-

cedure.

This is an action of replevin brought in the Supreme Court of Nova

Scotia by the plaintiffs against the defendant and appellant to recover one

hundred and twenty-five barrels of flour. The plaintiffs were endorsees of a

bill of lading of the goods sued for, which were held by the defendant as

treight agent of the Intercolonial Railway at Truro.

The action was begun on the 9th day of April, A.D., 1881, and the goods

were replevied and the writ was served upon the defendant on the same day.

A default was marked on the 25th April, 1881. Subsequently, on the

10th day of September, 1881, the plaintiffs' attorney caused to be issued a

writ of inquiry, under which damages were assessed under the provisions of

sec. 56 ch. 94 Rev. Stats, of Nova Scotia, fourth series.

An order nisi for the purpose of removing the default and letting in the

defendant to defend, was taken out on the 11th October, 1881, and, on argu-

ment, was discharged with costs by an order of I^Ir. Justice James, presiding

at chambers.

From the last named order an appeal was had to the Supreme Court of

Nova Scotia, which confirmed the judgment, (4 Buss. & Greld. 168.)
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Sec. 75 of oh. 94 of the Bev, Stats, of Nova Scotia, fourth series, enacts

that it shall be lawful for the court or a judge, upon such terms as to costs

or otherwise as they shall think fit, at any time within one year after final

judgment, to let in the defendant in any action or appeal to defend the same

upon an application supported by satisfactory aflSdavits accounting for his

non-appearance, and disclosing a defence upon the merits with the particular

grounds thereof 1 and affidavits shall not be received in reply unless the

court or judge shall otherwise order.

On appeal to the Supreme Court of Canada, Held, that the judgment

appealed from was not a final judgment within the meaning of sec. 3 of the

Supreme Court Amendment Act of 1879, and was not appealable.

Held, also, that if the court could entertain the appeal, the matter was

one of procedure and entirely within the discretion of the court below, and

this court would not interfere.

Appeal dismissed with costs.

Gladwin v. Cummlngs,—3rd JfOTcmlier, 1883.

33. Appeal—Justice of tbe peace-Certlorarl-Courl; of original JurlsdlcUon

not a superior court—Ko appeal.

Conviction by a justice of the peace of the defendant for selhng liquor

contrary to the provisions of " The Canada Temperance Act, 1878," in the

Globe Hotel,, in Portage La Prairie, in the county of Marquette West, in the

Province of Manitoba.

The conviction and papers connected therewith were brought before the

Court of Queen's Bench in Manitoba, by writ of certiorari, and on the

papers so brought before the court, a rule nisi to quash the conAriction was

on motion granted, and was after argument made absolute.

On appeal to the Supreme Court of Canada, Held, that the appeal would

not lie, the cause not having arisen in a Superior Court of original jurisdic-

tion.

Appeal quashed for want of jurisdiction. The question of costs was

reserved. The court subsequently determined that the respondent should

have the costs of appeal, although the objection had been taken by the

court.

The Queen t. Nevins.-Jan. 18th, 1884-23rd May, 1884.

"4:. Appeal—Final jadgment—Snpreme and exchequer courts act, 1S7.^, sec

2a—Supreme court amendment act, 1879, sec. »—Promissory note over-

due In bands of payee-Oarnisbee clauses, C li. P. act—Payment by

maker into court by order.ofaJudge, effect of.

An action was brought by repondent as endorsee of a promissory note

made by appellants in favor of one J. A., and by him endorsed to respon-

dent. The appellants pleaded that the amount of the note had been
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attached in their hands by one of A's. judgment creditors and paid, under

' the garnishee clauses of the Common Law Procedure Act of P. E. I., trans-

cripts of sees. 60 to 67 inclusive of the English C. L. P. Act, 1854. To this

plea respondent demurred on the ground that the debt was not one which

could properly be attached, and on the 5th February, 1883, the Supreme Court

of P. E. I. gave judgment in favor of the respondent on the demurrer. No
rule for judgment on the demurrer was taken out by the respondent. On the

1 9th March following an order was obtained to ascertain amount of debt

and damages, for which final judgment was to be entered, and judgment was

signed for the respondent on the 2nd May following, The appellants then

appealed to the Supreme Court of Canada.

On motion to quash for want of jurisdiction, it was contended on behalf

of respondent that the appellant should have appealed from the judgment

rendered on the demurrer on the 5th February, 1883, and within thirty days

from that date ; but.

Held, that the judgment entered on the 2nd May, 1883, was the " final

judgment" in the case from which an appeal would lie to the Supreme

Court.

Held, also, reversing the judgment of the court below, that an overdue

promissory note in the hands of the payee is liable to be attached by a judg-

ment creditor, under the C. L. P. Act, and payment by the garnishee of the

amount to the judgment creditor of the payee, in pursuance of a judge's

order, is a valid discharge.

Roblee t. Bankln.—xl, 137.

35. In matter of procedure Court of Appeal should not interfere—Amended
pleas, motion to add—Insufficiency of affidavit—Staying proceedings on

interlocutory Judgment—C.C.F. art. 1130, C.S.I<.C. cb. 77 sec. 26.

Respondent sued appellant on his promissory note, and the action was

returned into court on the 22nd June, 1883.

On the 6th of July, 1883, appellant fyled a plea of payment. On the 3rd

September, 1883, the case was inscribed for proof and hearing at the same

time, under art. 243 of the C. C. P. L. C, for the 17th day of September, 1883.

On the 14th September, 1883, appellant served a motion for permission

to fyle new pleas, on the respondent's attorney.

This motion was made on the 17th September and refused by the court

on the 18th, the day following.

The reasons given by the Superior Court, in the interlocutory judgment

for refusing appellant's demand, was the insufficiency of the affidavit in

support thereof.

The appellant served notice of his intention to appeal from this interlo-

cutoryjudgment to the Court of Queen's Bench.
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On the 20tli September, 1884, the respondent moved for and obtained

judgment from the Superior Court, and this judgment was affirmed by the

Court of Queen's Bench for Lower Canada (appeal side) on the 8th of

February, 1884.

On appeal to the Supreme Court of Canada, Held, per Bitchie C.J. and

Strong and Taschereau JJ., that on a question of procedure the court should

not interfere.

Per Fournier and Henry JJ—The affidavit filed by- the appellant in

support of his amended plea was insufficient, not being sufficiently positive

and precise.

Per Taschereau J.—Only a rule for leave to appeal would have the

effect of staying proceedings, not a mere service of a motion for leave to

appeal (art. 1120 C. 0. P. and C. S. L. C. oh. 77 sec. 26.)

Appeal dismissed with costs.

Dawson T. Union Bank.—lltli Febrnary, 1885.

3 6. Jadgment—On an opposition claiming less tban 82,000—Supreme Conrt

Act, 1879, sec* 8—Quebec, appeal from—Costs.
The appellants, being creditors of the late Isaac Gouverneur Ogden,

Sheriff' of the District of Three Kivers, sued and obtained a judgment on the

16th March, 1874, against his sole heir, Isaac Low Evans Ogden, for $528.83

with interest.

The latter having died, the appellants recovered another judgment, on

the 18th January, 1881, declaring that the former could be enforced by

execution against his representative, Charles Kinnis Ogden, to the extent of

$231 with interest and costs.

By virtue of the last judgment, the appellants caused to be made a

seizure of an immoveable derived from the succession of Sheriff Ogden by

Isaac Low Evans Ogden, and from the succession of the latter by Charles

Kinnis Ogden.

The respondents contested the seizure of that lot of land, by-an opposi-

tion djin de distraire.

They alleged in their opposition, that Isaac Low Evans Ogden had sold

them the land seized, for the price of $2,000 paid cash, and they prayed that

they might be declared the true owners and proprietors of the said lot of

land, and that the seizure of it might be annulled and set aside.

The appellants contested this opposition, pleading several pleas, impugn-

ing the alleged sale and the title of the respondents to the land in question.

On appeal to the Supreme Court of Canada from the judgment rendered

by the Coiu't of Queen's Bench for Lower Canada, reversing the judgment of

the Superior Court on this contestation, Held, that the opposition leaving
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been filed in a suit in which the amount in dispute was less than $2,000, the

appeal would not lie. (^Haefarlane v. Leclaire, 15 Moo. P. C. C. 181, referred

to; also Champoux v. Lapierre. See Jurisdiction 31.)

Appeal quashed for want of jurisdiction, but without costs, a motion to

quash not having been made at the earliest covenient moment.

' Gendron t. McDongall—4tli March, 1885.

o". Jadgrment by Court of Appeal qaastalngr Interim Injunction—Kot
appealable*

In this case, on the 1st September, 1883, Mr. Justice Torrance, of the

Siy)erior Court for Lower Canada, ordered the issue of a writ of injunction,

returnable on the 30th day of October, then next, enjoining the respondents

and certain other persons named from issuing or dealing with certain bond s

until otherwise ordered by the said court or a judge thereof.

• About the 13th November, 1883, the Canada Atlantic Railway Company

presented a motion to quash the injunction. On the 13th December follow-

ing, Mr. Justice Mathieu, of the Superior Court, declared that the said writ

of injunction had been issued without reason (sans cause) and he sus-

pended it until the final adjudication of the action on the merits.

Both the appellants and respondents appealed from this judgment to

the Court of Queen's Bench (appeal side), which court, on the 21st of

January, 1885, rendered judgment quashing the injunction absolutely.

On the 9th of February following, the appellants gave notice of their

intention to appeal to the Supreme Court of Canada, and on the 19th

February presented a petition to Mr. Justice Monk, one of the judges of the

Court of Queen's Bench, for the allowance of the appeal. On the 20th of

February Mr. Justice Monk rendered judgment, refusing to allow the appeal

on the ground that the judgment quashing the writ of injunction was not a

final judgment, and "notwithstanding the offer and sufficiency of the

security." On the 27th of February the appellants, by their attorneys, served

notice of their intention to move before a judge of the Supreme Court to be

allowed to give proper security to the satisfaction of that court, or of a judge

thereof, for the prosecution of their appeal to that court, notwithstanding

the refusal of the court below to accept said security, and notwithstanding

the lapse of thirty days from the rendering of the judgment from which they

desired to appeal, and further to obtain an extension of time for settling the

case in appeal.

This motion came before Mr. Justice Henry, in chambers, on the 5th

March, who enlarged it into court, and it was on the same day argued at

length before the court.



250

Jurisdiction—Continued.
Held, that the judgment of the Court of Queen's Bench (appeal side),

quashing the interiin injunction, was not a final judgment from which an

appeal would lie. Motion refused.

Stanton t. Canada Atlantic By. Co. (21 C.L.J. 355 IStli March, 1885.

uO. Interim Injunctiou obtained ex parte—Order dissolving—ITo appeal
from—Trespass—Appeal.

This is an action of trespass, brought by the plaintiff against the defen-

dants on the 10th of October, 1884, and in the statement of claim the plaintiff

claimed damages for the alleged acts of trespass, and an injunction to restraia

the defendants from proceeding with the digging of trenches and laying of

pipes.

An ex parte restraining order was granted by the Chief Justice of Nova

Scotia, on the application of plaintiffs counsel without notice to the defen-

dant, and on the affidavit of the plaintiff alone.

On the 18th day of October notice of motion was served on the plaintiff

to set aside said restraining order, and on argument of the motion before Mr.

Justice Thompson, an order passed on the 25th day of October, 1884, dissolv-

ing said injunqtion.

From this order the plaintiff appealed to the Supreme Court of Nova

Scotia in Banco. On the 24th day of January, 1885, that court made an order

dismissing the said appeal.

On appeal to the Supreme Court of Canada, Held, that the order of the

Supreme Court of Nova Scotia was not one from which an appeal would lie.

Appeal quashed with costs. •

Kearney v. Dickson.—8tli May, 1885.

o". New trial ordered by Court below—Verdict against weigbt of evldenee.

Held, that the Supreme Court will not hear an appeal where iihe court

below, in the exercise of its discretion, has ordered a new trial on the ground

that the verdict is against the weight of evidence.

Eureka Woollen Mills Co. t. Moss.—xi, 91.

4:0- Action for instalment of cbnrcta rates, under 92,«0O—Not appealable.

On the 27th June, 1874, by deed executed before notary, duly registered,

Joseph Ross Hutchins sold to Henri Girard a property therein described for

the sum of $24,000.00, which was made payable on the terms mentioned in

the deed.

By deed executed before notary on the 19th January, 1876, and

duly registered, Joseph Eoss Hutchins transfered to Walter Bonnel, the

said sum of 124,000.00, and by deed executed before notary on the

same day, and duly registered, the said waiter Bonnel transfered to the

Bank of Toronto, the appellants, the said sum of $24,000.00.
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This amount represented the claim of the said Joseph Boss Hutchins

against the said Henri Girard, for the price of the property, and an hypothec

of bailleur de fonds to-wit: the first privilege and mortgage upon the

said property. Henri Girard being incapable ofpaying the said sum so trans-

fered, together with the interest, transferred to the Bank of Toronto, by deed

of the 1st of June, 1880, all right of property which he had in the said

immoveable, on payment of the amount due to the Bant of Toronto, the

said Henri Girard being discharged of all personal liability for the payment

of the consideration money.

The said Joseph Boss Hutchins was not a Catholic, nor the said Bonnel.

Whilst the said Henri Girard Jield the said real estate, the trustees of the

Catholic Church ofthe Parish of La Nativite de la Ste. Vierge, obtained the

right to impose a tax on the real estate of the Catholics of the parish,

wherein the said immoveable property is situate.

The respondents claimed, by their action, the sum of 1165.82, the first

instalment of this tax, on the ground that the said Henri Girard had been the

proprietor of the property in question during his occupancy and reputed

ownership of the same.

Held, that the case did not come within sec. 8 of 42 Vic. ch 39 ( S. C.

Am. Act, 1879) and was not appealable.

Per Fournier J.—^The action being hypothecary, concluding in the alter-

native, either for payment of the sxmi of $165.82 or for the delaissement of

the immoveable, the value of the immoveable could not affect the right of

appeal. The rights of the respondent in the immoveable did not exceed the

sum which he claimed. The action is to obtain payment only of the sum of

$165.82, demanded by virtue of a personal obligation, and the Supreme

• Court has no jurisdiction to entertain an appeal in a personal action under

$2,000, under the proviso of sec. 17 of the S. and E. C. Act, unless the case

falls within one of the class of cases mentioned in sec. 8 of the S. C. A. Act

' 1879, which this case did not. The only question here was the personal obli-

gation of the respondent to pay the $165.82 for a church rate imposed by the

levy {r&partUion') of a fixed sum, the payment of which was to be made by

two annual instalments. This tax, although in the nature of a hypothec and

and privilege on the land, has not the character of a permanent charge, it is

only temporary and cannot be repeated yearly like rents, or the duties or

revenues due to her Majesty, which are of a permanent nature ; and it is

not " a duty," which expression can apply only to duties due to her Majesty

;

nor has the demand any relation to titles concerning lands or tenements

;

and as the tax was payable in two years it was evident the judgment in no

way compromised future rights.
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Per Tasohereau J.—From the Province of Quebec four cases only are

appealable :— 1. Any case wherein the matter in controversy amounts to the

sum or value of |2,000; 2. Any case wherein the matter in controversy

iuvolves the question of the vahdity of an Act of ParUament, or of any of the

Local Legislatures ; 3. Any case wherein the matter in controversy relates

to any fee of office, or any duty, or rent, or revenue payable to her

Majesty, or any sum of money payable to her Majesty, where the rights in

future might be bound. These last words must be read as quaUfying all this

third class as well as the next. Lf, for instance, a fee of office is claimed, but

the right to it is denied by the defendant, the case is appealable. But if in

an action for a fee of office the defendant pleads payment, the case is not

appealable, if under $2,000 ; 4. Any case wherein the matter in controversy

relates to any title to lands, or tenements, or title to annual rents, or such

like matters or things where the rights in future might be bound.

It is evident that this case does not fall within any ofthe three first classes.

Though the value of the immoveable in question may be over $2,000, it is

the amount claimed in aa hypothecary action, which is in controversy, and

here it is clearly below the appealable amount. The title to the lands is not

disputed, nor in controversy, nor do the words " such like matters, or things

where the rights in future might be bound," support the appeal. The right

of the plaintiflfs to tax the property as they have done is not disputed

here, nor is its liability to future taxation in contestation. And the fact

that the taxes claimed are payable by instalments, some of which may not

yet be due, cannot render the case appealable. The present liabUity of the

bank, or rather the heir on this property is the only matter of controversy.

It is debitum in prcesenti, solvendum in fuiuro. The case of Savageau v.

Oauthier, L. E. 5 P. C. 494, is in that sense.

The other judges concurred.

Appeal quashed for want of jurisdiction, but without costs, the objection

having been taken by the court.

Bank of Toronto t. le Cnrfe et les Marguilliers, Ac, of the Parish of the

Nativity.—8th March, 1886.

41. AppeaJ—Bights in fntnre—S. C. A. Act, 1879, sec, 8.

One Duhaime, being desirous of establishing a cheese factory in the

town of Montmagny, an agreement was entered into between himself of the

first part and the defendant and certain others of the second part, whereby

the parties of the second part agreed to furnish for twenty years all the

milk of their cows to the said Duhaime, to be manufactured into cheese,

Duhaime to receive a percentage for manufacturing.
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By certain mesne conveyances the plaintiff became proprietor of tlie

clieese factory and vested with all the rights of Duhaime.

The defendant, among others, contrary to the agreement, sold his milk

to an opposition factory, whereupon the plaintiff brought an action of

damages against defendant in the Circuit Court of the Province of Quebec.

By a judgment of the Superior Court for the Province (Angers J.) the action

was evoked into the Superior Court on the ground that a matter affecting

future rights was in question. The Superior Court, by its judgment, held that

the plaintiff' was entitled to $8.51 as damages for the breach of the agree-

ment by the defendant.

On appeal tj the Court of Queen's Bench that court reversed the judg-

ment of the Superior Court and dismissed the plaintiff's action, The plaintiff

thereupon applied to a iudgo of the Court of Queen's Bench (Tessier J.) for

leave to appeal to the Supreme Court of Canada. This was refused on the

ground that the future rights invoked were for a limited time, and that

these rights multiplied by their duration would not reach the amount

required for an appeal to the Supreme Court.

On application to Grwynne J. of the Supreme Court, in chambers, for

leave to appeal and give the necessary security, the learned judge

Held, that he considered the case similar to one of a contract for pay-

ment of a sum by certain instalments to an amount of $170.20 in all, and,

apart from the amount sought to be recovered, not coming within the words

'' rights in future," as used in sec. 8 of the Supreme Court Amendment Act

of 1879, so as to give an appeal to the Supreme Court of Canada.

BeanMen y. Bernatchez.—13tli Marcb, 1886.

4^. Order made In cbamtiers setting aside judgment—Jfot appealable—Con-
clnsive as to statements in it.

Where an order was granted by Wilson C.J. in chambers, and affirmed

by the C. P. Division of the High Court of Justice for Ontario, setting aside

a judgment and all proceedings thereon.

Held, that it is doubtful if an appeal would lie ia such a case to the

Suprem Court of Canada, and the statement in the order as to what took

place before the Chief Justice and as to the matter which was submitted to

and argued before him, must be taken to be conclusive.

[For full statement of the facts and judgment see Judgment 6.]

Schroeder v. Booney.- 9tli April, 1886.

'to, circuit Court P.l).—Ko appeal where action bas originated in.

The appellants by an action returnable and returned before the Circuit

Court in and for the district of Terrebonne the 30th November, 1883, claimed

from the respondents a sum of one hundred and twenty-five dollars and
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interest thereon, at rate of ten per cent., being the amount of taxes imposed

and levied upon the real estate (immoveables) of which the said respondents

were in possession for the year 1883.

Counsel for respondents moved to quash appeal for want ofjurisdiction,

on the ground that no appeal lies to the Supreme Court of Canada when the

action has originated in the Circuit Court of the Province of Quebec. He

relied on sec. 3 of the Sup. Ct. Am't. Act of 1879, which says :
" An appeal

shall he from final judgments only in actions • • • originally

instituted in the Superior Court of the Proviiloe of Quebec." He cited

Major V. Corporation of Three Rivers (.See Jurisdiction 26). Counsel for

appellants contended that in the district of Montreal and some other districts

an action like the present, in which future rights would be bound, would be

brought in the Superior Court, and only by virtue of a special statute was it

brought in the Circuit Court in the district of Terrebonne ; that such statute

was applicable to only some of the districts of the province ; and that if the

contention of the counsel for appellants was correct, the anomaly would

arise that in such a case if the action were brought in one district there

would be no appeal, while, if brought in another district there would be an

appeal. He argued that in this case, therefore, the Circuit Court must be

considered as substituted for and in lieu of the Superior Court.

Ifeld, that the statute was clear, and in no case would an appeal lie in

an action which originated in the Circuit.Court. Major v. The Corporation of

Three Rivers (See Jurisdiction 26) followed.

Motion granted and appeal quashed with costs. The objection to the

jurisdiction was taken by respondents in the factum.

Le Maire et les Conseillers de Terrebonne v. Les Sceurs de I'Aisle de la

Proviaence.-18th May, 1886.

44. Appeal- S. C. A.m. Act, 187S, sec. 8—Daty payable to tbe Crown—Future
Bights.

Appeal from Queen's Bench (appeal side). Province of Quebec.

Motion to quash appeal on ground that amount involved ($222.80) was

below $2,000, and that the case did not come within any of the exceptions

provided for in 42 Vic. ch. 39 sec. 8 (S. C. Am. Act, 1879), allowing an

appeal in cases involving less than $2,000. <

The actions (two, combined at the trial,) which constituted the case in

appeal were brought by Darling, an importer of crockery, &c., against the

Collector of Customs at Montreal for the recovery of the difference on duty

between 20 per cent, and 30 per cent, ad valorem duty on dutiable value of

certain importations made by Darling of earthenware crockery known in

the trade as " Printed Ware."
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The Tariff Act of 1879, 42 Vic. oh. 15, schedule A, imposed a duty of 30

per cent, ad valorem duty on " earthenware, white granite or iron stoneware,

and 'C.C or cream colored ware." This was the only enumerated class of

goods under which the appellant's goods in question could come. At the

end of the schedule all enumerated goods and goods not declared free from

duty were subjected to a duty of 20 per cent. The collector (Ryan) insisted

upon duty being paid by appellant on his goods as coming under the class

enumerated as above, " earthenware, white granite," &c., whilst the appel-

lant insisted that they should not be classified, but come under the unenu-

merated class, and should only pay duty at 20 per cent, ad valorem. He,

however, paid the 30 per cent, and brought the actions in question to recover

the 10 per cent, back from the collector.

The importations in question were in spring and summer of 1883.

Judgment was given in January, 1884, in favor of defendant. Appellant

appealed therefrom to the Queen's Bench. Judgment was given dismissing

appeal May, 1885. In session of 1884, 47 Vie. ch. 30, sec. 2, schedule,

ParUament amended the Tarifl Act as to earthenware as follows : " Earthen-

ware, decorated, printed or spanged, and all earthenware, not elsewhere

specified, 30 per cent, ad valorem" thus distinctly covering appellant's

description of his own importations and declaring such goods subject to 30

per cent., and making it relate back to March, 1884.

Respondents contended that if before the Act of 1884 the matter ia

question was a proper subject of appeal to this court, by the 42 Vic. ch. 39

s. 8, by reason of its relating to a duty or revenue payable to the Crown in

respect of which the decision-appealed from might affect appellant's future

rights, it ceased to be such a case by virtue of the Act of 1884, because that

amending Act declared distinctly that from March, 1884, and for the future,

the particular class of goods in question was to be subject to a 30 per cent.

duty, and that, therefore,'appellant's future rights could not be affected.

Held, 1. That for all that appeared there might have been importations of

the same class of goods by appellant subsequent to those in question in the

appeal, and before the amendment of 1884 effected a change, in respect of

which the decision in the present .cases would bind appellant, ^.nd that,

therefore, the case in that respect at least would still come within the

meaning of 42 Vic. ch. 39, sec. 8, that is to say, being in respect of a duty

payable to the Cfrown, the decision of which might affect the then future

rights of appellant.

2. That there might be a dispute still as to whether the amending Act

of 1884 expressly covered the same class of goods as were in question in this
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case, in order to decide idiich the evidence and merits would require to be

discussed, and that this should not be discussed on a motion to quash.

3. That if the appellant had a right to appeal, such right could only be

taken away by express and clear words, and there was nothing to show

that such right was taken away.

Motion refused, with $25 costs.

Darling v. Ryan.-lSth May, 1886.

45. Jurisdiction of County Court, Halifax—Plea to—Demurrer to plea,

over-mled—Prohibition granted to restrain trial of cause.

See PROHIBITION 4.

46. Of High Court of Justice (Ont.) in Dominion Controverted Elections.

See ELECTION 15.

47. Of Maritime Court of Ontario.

See MARITIME COURT OF ONTARIO.

Justice of the Peace—Abuse of authority by—Aggravation of

damages.

See DAMAGES 23.

2. Notice of action to.

See NOTICE 8.

3. Conviction by—Eemoval of conviction by certiorari into Q, B., Man.—

No appeal.

See JURISDICTION 33.

4. Conviction by Justices, in prosecution under Canada Temperance Act,

1818, sec. 105—" J^bsent "—Meaning of.

See CANADA TEMPERANCE ACT, 1878, 6.

Laches—By cestui que trust.

See SALE OF LANDS 5.

Land, description of—By reference to plan.

See BOUNDARY.

2. Grant of for School.

See CHARITABLE TRUST.

3. DamageH—Use and occupation of land, action for—Talnation of—nurei«nt

and prospective capabilities to be considered—4uasi'<lelit—Pi'eserlptlon
of two years under arts. 8361,2867, C.C—Art. 1608 C. C. applicable and

prescription of five years under art. 2250 C. C—To tills tribunals bound

to give effect under art. 2188 C. C, altbongta not pleaded.

Action brought by the appellant, William Breakey, to recover compen-

sation for the use of certain lands on the River Chaudiere, occupied by the

firm of Henry King & Co., for storing logs, attaching booms in summer and
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storing booms in winter, and which were submerged by means of a dam

erected by King & Co. for that purpose, and made use of for about five years

as a booming ground for saw logs coming down the river to their mills.

The declaration contained two counts j one for damages, and one for the

value of the use and occupation.

The respondent pleaded by demurrer a prescription of two years as for

a quasi dilit under articles 2261 and 2267 of the Civil Code; that the

alleged works were for the efficient working of a mill, and that proceedings

should have been taken under Con. Stat. L. C. ch. 51, by means of arbitra-

tion, and by that statute the remedy by action was taken away.

And by her perpetual exception the respondent repeated the plea of

prescription of two years ; that on the 5th December, 1877, a sale by licita-

tion of the property known as Breakey's Mills took place, and the same

were purchased by John Breakey, and from the last mentioned date, the

respondent Carter had nothing to do with the mills ; and that no proceed-

ings under Con. Stat. L. C. ch. 51, had been adopted by appellant ; respon-

dent further pleaded the general issue.

The demurrer of the respondent setting up a prescription of two years,

and the necessity of proceedings by arbitration under Con. Stat. L.C. ch.

51, was dismissed by Casault J. of the Superior Court for Lower Canada

(see 7 Q. L. E. 286).

On the evidence given on the issues of fact the judge found that the

appellant was entitled to $1,600, as compensation for the use of the premises

for four years, at the rate of $400 per annum.

The Court of Queen's Bench for Lower Canada (appeal side) reduced

the amount to $200, or at the rate of $50 per annum, being merely the value

of the land for agricultural piu-poses.

On appeal to the Supreme Coiu't of Canada, Held, that not merely the

value of the property for agricultural purposes should have been considered.

In valtung property its different and even its prospective capabilities should

be taken into consideration (^Montreal v. Brown and Springle, 2 App. Cases

184.) In this case not only was the keeping logs in safety a prospective

use, but the actual use to which the property was put hj the defendants.

If land be well adapted for a particular purpose, as this was, and there are

those who require it for such purpose, the value of the property is to be

determined, not by what it might be worth if used for other purposes, but

by the value which its exceptional adaptation to special purposes gives it in

the estimation of those conversant with property of that description and

capable of speaking of the value of the fair use of such property. The evi-

1*7
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dence justified the finding of the Superior Court, that the property was worth

$400 per annum.

2. That the prescription of two years under art. 2261 of the Code, did

not apply, because ch. 51 of the C. S. of L. C, recognising the right of a pro-

prietor in the case of improvement of water courses to erect works which

may have the effect of damming back the water on a neighboring property,

the construction of a dam having that effect, as in this case, could not be

considered a quasi dilit, but rather as a right of servitude which gave to hun

who was injured by it a legal recourse for indemnity for the damage.

3. The mode of proceeding given by ch. 51 of the C. S. of L. C. did not

exclude the right to proceed by ordinary action.

4. Under art. 1608 of the C. C, the respondents were to be considered

lessees (loeataires) and subject to all the rules concerning leases (,Us baux)

and the annual value of their occupation should be considered the rent,

none having been fixed by the parties, Therefore the appellant was subject

to the prescription of five years under art. 2250 C. C, and this prescription

in virtue of art. 2188 C. C, is one which the tribimals are bound to give effect

to although not pleaded, and only set up for the first time in the respond-

ent's factmn in the Court of Queen's Bench.

Appeal allowed with costs and judgment of Superior Court varied.

Breakey v. Carter.-12th May, 1885.

Landlord and Tenant—Eelation of—Whether created between Morl^

gagor and Mortgagee by provisions in Mortgage.

See MORTGAGE 4.

2. Lease, cancellation of hj force majeure.

See LEASE I.

3. Agreement not to distrain.

See DISTRESS.

4. Lessee, negligence of—Fire—Civil Code—Arts. 1054, 16S7, 16S9.

The defendant was, on the 7th AprU, 1873, in the occupation of a varnish

factory, which he had leased from the plaintiff, when a fire originating in the

factory consumed it as well as the adjoining premises belonging to the

plaintiff. This latter brought an action to recover $8,500 damages; occasioned

by the fire, whichhe alleged to have taken place through the negligence of the

defendant and his employes.

The Superior Court for Lower Canada (Beaudry J.) found that the weight

of evidence was that no fault could attach to the defendant or his employ^Si

and dismissed the plaintiff's action.
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The Court of Queen's Bench for Lower Canada (Ramsay and Tessier JJ.

dissenting,) reversed this finding and awarded the plaintiff $5,000 damages

and costs, holding the defendant liable under art. 1054 of the Civil Code.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Queen's Bench, Henry J, dissenting, 1. As to the

part of the building leased to defendant, there was no doubt as to his respon-

sibility, as he had failed to account for the fire according to arts. 1627 and

1629 of the C.C.

2. As to the buildings of the plaintiff and in his own occupation the

defendant might be considered as a trespasser, on account of gross negligence

in the use of dangerous materials and the neglect of the most simple precau-

tions to guard against the accident.

Appeal dismissed with costs.

Jamieson t. Steel.—29th January, 18?8.

Land Owners—Liabilities and rights of adjoining.

See DAMAGES 20.

Larceny.
See CRIMINAL APPEAL 3.

>LeaSe—CanceUatlon of—Bendering ofacconnt—Art. 19, C. C. P. 1. C.

S. on the 1st August, 1868, transferred to appellants (plaintiffs), as

trustees of S.'s creditors, his interestTn an unexpired lease he had of a cer-

tain hotel in Montreal, known as the Bonaventure building, and in the furni-

ture. On the 1st April, 1870, A. P., the proprietor, after cancelling, with the

consent of all concerned, the several leases of the said building and prem-

ises, gave a lease direct for a term of ten years to one G., at $6,000 a year,

of the building, and also of the furniture belonging to S.'s creditors, and on

the same day by a notarial deed, " agreement and accord," A. P. proxuised

and agreed to pay to appellants, as trustees of S.'s creditors, whatever he

would receive from the tenant beyond $5,000 a year. In February, 1873, the

premises were burned, with a large proportion of the furniture, and appel-

lants received $3,223 for insurance on fixtures and furniture, and $791, being

the proceeds of sale of the balance of the furniture saved. The lease with Gr.

was then cancelled, and A. P., after expending a large amount to repair the

building, leased the premises to L, P. & Co. for $6,000 a year from October,

1873. Appellants thereupon, as trustees of S.'s creditors, sued respondents

representing A. P., and called upon them to render an account ofthe amount

received from Qt. and L. P. & Co. above $5,0(X) a year.

The Superior Court at Montreal held that the appellants were entitled

to what A. P. had received from L. P. & Co. beyond $5,000 ; and on appeal

to the Court of Queen's Bench (appeal side) this judgment was reversed.m
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Held, 1. Affirming thejudgment of the Court of Queen's Bench (appeal

side), that the lease to Gr. terminated by a force majeure, and that the

Obligation of A. P. to pay appellants the sum of $1,000 out of the said rent of

$6,000 ceased with the said lease.

2. That the fact of appellants having alleged themselves in their

declaration to be the "duly named trustees of S.'s creditors," did not give

them the right to bring the present action for S.'s creditors, the action, if

any, belonging to the individual creditors of S. under Art. 19 C. C. P. 1. C.

Browne t. Flnsonneanlt—iii, 102,

2. Of pew.
See PEWHOLDER.

3. Liability of lessee for fire.

See LANDLORD AND TENANT 4.

Legatee—Universal—Particular—Liability.

See WILL 8.

Legislature—BrUlsb srortli America Act, 1867, sab-sec. 14 of sec. 92.

Held, that the exclusive power di legislation given to Provincial Legis-

latures by sub-sec. 14 of sec. 92, B. N. A. Act, over procedure in civil matters,

means procedure in civil matters within the powers of the Provincial Legis-*

latures.

Talin t, langlols.-lll, 1.

2. Iilcenses—Powers of Dominion and Provincial liCglslatnres to Impose-

Sale of Ilqaor—37 Vic. cb. 32 O.—Brltlsb STortta America Act, 1867, sees.

91, 93—Brewer, trade of.

S., after the passing of the Act 37 Vic. ch. 32 O., intituled :
" An Act to

amend and consolidate the Law for the Sale of Fermented or Spirituous

Liquors," then being a brewer licensed by the Grovernment of Canada under

31 Vic. ch. 8 D., for the manufacture of fermented, spirituous and other

liquors, did manufacture large quantities of beer, and did sell by wholesale,

,

for consumption within the Province of Ontario, a large quantity of said fer-

mented liquors so manufactured by him, without first obtaining a license as

required by the said Act of the Legislative Assembly- of Ontario. The

Attorney General thereupon filed an information for penalties against S. On

demurrer to the information the special matter for argument was that the

Legislature of the Province of Ontario had no power to pass the statute

under which the penalties were sought to be recovered, or to require brew-

ers to take out any license whatever for selling fermented or malt liquors by

wholesale, as stated in the information.

Held, on appeal, that the Act of the Provincial Legislature of Ontario,

37 Vic. ch. 32, is not within the legislative capacity of that Legislature.
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2. That the power to' tax aild regulate the trade of a brewer, being a

restraint and regulation of trade and commerce, falls within the class of sub-

jects reserved by the 91st sec. of the British North America Act for the exclu-

sive legislative authority of the Parliament of Canada ; and that the license

imposed was a restraint and regulation of trade and commerce and not the

exercise of a police power.

3. That the right conferred on the Ontario Legislature bysub.-sec. 9, sec.

92 of the said Act, to deal exclusively with shop, saloon, tavern, auctioneer

and " other licenses," does not extend to licenses on brewers or " other

licenses " which are not of a local or municipal character. JRegina v. Taylor,

36 U. C. Q. B. 218, overruled, Ritchie and Strong JJ. dissenting.

Severn v, Tke Qneen.—U, 11.

3. License tax on merchants, traders, &cl—Power to impose—33 Vic. ch.

4 KB.
See LICENSE I.

4:> Queen's Counsel, no power to appoint—37 Vic. cb. 30 and 31 N.fS., ultra
Tlres—£ietters patent of precedence, not retrospective In their effect-

Great Seal of tbe Province of Kova Scotia—40 Tic. cb. 3 !>•—Appeal-
Jurisdiction,

By 37 Vic. ch. 20 N.S. (1874), the Lieutenant Governor of the Provmce

of Nova Scotia was authorized to appoint provincial oflScers under the name

of Her Majesty's Counsel learned in the law for the Province. By 37 Vic.

ch. 21 N.S. (1874), the Lieutenant Governor was authorized to grant to any

member of the bar a patent of precedence in the Courts of the Province of

Nova Scotia. R., the respondent, was appointed by the Governor General

on the 27th December, 1872, under the great seal of Canada, a Queen's

Counsel, and by the uniform practice of the court he had precedence over

all members of the bar not holding patents prior to his own. By letters

patent, dated 26th May, 1876, imder the great seal of the Province, and

signed by the Lieutenant Governor and Provincial Secretary, several mem-

bers of the bar were appointed (Queen's Counsel for Nova Scotia, and prece-

dence was granted to them, as well as to other Queen's Counsel appointed

by the Governor General after the 1st of July, 1867. A Ust of Queen's

Counsel to whom precedence had been thus given by the Lieutenant

Governor, was published in the Boyal Gazette of the 27th May, 1876, and the

name of K., the respondent, was included in the list, but it gave precedence

and pre-audience before him to several persons, including appellants, who

did not enjoy it before. Upon affidavits disclosing the above and other

facts, and on producing the original commission and letters patent, R., on

the 3rd January, 1877, obtained a rule nisi to grant him rank and

precedence over all Queen's Counsel appointed in and for the Prq-
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vince of Nova Scotia since the 26th Deceniber, 1872, and to set aside,

so far as they affected R.'s precedence, the letters patent, dated

the 26th May, 1876. This rule was made absolute by the Supreme

Court of Nova Scotia on the 26th March, 1877, and the decision

of that court was in substance as follows :— 1. That the letters patent

of precedence, issued by the Lieutenant Governor of Nova Scotia, were

not issued under the great seal of the Province of Nova Scotia; 2. That

37 Vic. ch. 20, 21, of the Acts of Nova Scotia, were not ultra vires; 3. That

sec. 2, ch. 21, 37 Vic. Was ,
not retrospective in its effect, and that the letters

patent of the 26th May, 1876, issued under that Act could not affect the

precedence of the respondent. On the argument in appeal before the

Supreme Court of Canada the question of the validity of the great seal of

the Province of Nova Scotia was declared to have been settled by legislation,

40 Vic. ch. 3 D. and 40 Vic. ch. 2 N. S. A preliminary objection was raised

to the jiudsdiction of the court to hear the appeal.

Held, 1. That the judgment of the court below was one from which an

appeal would lie to the Supreme Court of Canada
;
(Fournier J. dissenting.)

2. Per Strong, Fournier and Taschereau JJ That ch. 21, 37 Vic. N. S.,

has not a retrospective effect, and that the letters patent issued under the

authority, of that Act could not affect the precedence of the Queen's counsel

appointed by the Crown.

3. Per Henry, Taschereau and Gwynne JJ.—^That the British North

America Act has not invested the Legislatures of the Provinces with any

control over the appointment of Queen's counsel, and as Her Majesty forms

no part of the Provincial Legislatures as she does of the Dominion Parlia-

' ment, no Act of any such Local Legislature can in any manner impair or

affect her prerogative right to appoint Queen's counsel in Canada directly,

or through her representative the Governor General, or vest such preroga-

tive right in the Lieutenant Governors of the Provinces ; and that 37 Vic.

oh. 20 and 21 N. S. are ultra vires and void.

,
4. Per Strong and Fournier JJ.—That as this court ought never, except

in caseswhen such adjudication is indispensable to the decision of a cause, to

pronounce upon the constitutional power of a Legislature to pass a statute,

there was no necessity in this case to express an opinion upon the validity

of the Acts in question.

lenoir v. Ritchie.-ii.i, 676.

5. Insurance—Jurisdiction of Local I.cglslature over subject-matter of

Insurance-British ITortli America Act, 1867, sees. 91 and 92—Statutory
conditions—B. S. O cli. 162—Wbat conditions applicable wben statutory

conditions not printed on tbe policy.

The Citizens' Insurance Company, a Canadian company, incorporated

by an Act of the Parliament of Canada, since the passing of R. S. 0. ch. 162,
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issued, in favor of P., a policy against fire nrhich had not endorsed upon it

tlie statutory conditions (R. S. 0. ch. 162), but had conditions of its own,

which were not printed as variations in the mode indicated by the Act.

The Queen Insurance Company, an English company, carrying on business

under an Imperial Act, issued in favor of P., after the passing of E. S. 0.

ch. 162, an interim receipt for insurance against fire, subject to the condi-

tions of the company. The Western Assurance Company, a Canadian com-

pany, incorporated by the Parliament of Canada before Confederation,

issued a policy of insurance against fire in favor of J., the conditions of the

policy, which were different from those contained in E. S. O. ch. 162, not

being added in the manner required by the statute. The three companies

were authorized to do fire insurance business throughout Canada by virtue

of a license granted to them by the Minister of Finance, under the Acts of

the Dominion of Canada relating to fire insurance companies. The prop-

erties insured by these companies were all situated within the Province of

Ontario, and being subsequently destroyed by fire, actions were brought

against the companies. The Supreme Court of Canada, after hearing the

arguments in the three cases, delivered but one judgment.

Held, that "The Fire Insurance Act," E. S. 0. ch. 162, was not ultra .

vires and is applicable to insurance companies (,whether foreign or incor-

porated by the Dominion) licensed to carry on insurance business through-

out CanaHa, and taking risks on property situate within the Province of

Ontario.

2. That the legislation in question, prescribing conditions incidental to

insurance contracts, passed in Ontario, relating to property situate in

Ontario, was not a regulation of trade and commerce within the meaning of

these words in subsec. 2, sec. 91, B. N. A. Act.

3. That an insurer in Ontario who has not complied with the law in

question, and has not printed on his policy or contract of insurance the

statutory conditions in the manner indicated in the statute, cannot set up

against the insured his own conditions or the statutory conditions, the

insured alone, in such a case, is entitled to avkU himself of any statutory

condition. [Taschereau and Grwynne JJ. dissenting.]

Per Taschereau and Gwynne JJ.—^That the power to legislate upon the

subject-matter of insurance is vested exclusively in the Dominion Parliament

by virtue of its power to pass laws for the regulation of trade and commerce

under the 91st sec. of the B. N. A. Act.

The Citizens', &c,, Ins. Cos. v. Parsons.—iv, 213.

6. Escbeat—Tlie £scbeat Act, B.S.O. cb. 94, ultra vires—B.N.A. Act sees. 91,

93, lOS and 109.

On an information filed by the Attorney General of Ontario, for the pur-
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pose of obtaining possession of land in the city of Toronto, which was the

property of one Andrew Mercer, who died intestate and without leaving any

heirs or next of Idn, on the ground that it had escheated to the Crown for

the benefit of the Province, and to which information A. M., the appellant,

demijirred for want of equity, the Court of Chancery held, over-ruling the

demurrer, that the Escheat Act, oh. 94, E.S.O., was not ultra vires, and that

the escheated property in question accrued to the benefit of the Province of

Ontario. From this decision A. F. appealed to the Court of Appeal for

Ontario, and that court affirmed the order overruling the said demurrer and

dismissed the appeal with costs. On an appeal to the Supreme Court the

parties agreed that the appeal should be limited to the broad question, as to

whether the Government of Canada or the Province is entitled to estates

escheated to the Crown for want of heirs.

Held, Ritchie C.J. and Strong J. dissenting, that the Province of Ontario

does not represent Her Majesty in matters of escheat in said Province, and

therefore the Attorney General for Ontario could not appropriate the pro-

perty escheated to the Crown in this case for the purposes of the Province,

and that the Escheat Act, ch. 94, E.S.O., was ultra vires.

Per Fournier, Taschereau and Gwynne JJ.—That any revenue derived

from escheats is by sec. 102 of the B.N.A. Act placed under the control of

the Parliament of Canada as part of the ConsoUdated Bevenue Fund of

Canada, and no other part of the Act exempts it from that disposition. '

Mercer t. The Attorney General for Ontario.—t. 538.

!• Taxation—Constitutional law—Tax upon Slings In court—Indirect tax—

Jurisdiction of Provincial Iiegislatnre—4S and 44 Vic. cli. 9 sec. 9 Q.

By the Quebec Act, 43 and 44 Vic. ch. 9 sec. 9, it is enacted that " A duty

of ten cents shall be Imposed, levied and collected on each promissory note,

receipt, bill of particulars and exhibit whatsoever, produced and filed before

the Superior Court, the Circuit Court, or the Magistrates' Court, such duties

payable in stamps." The Act is declared to be an amendment and exten-

sion of the Act 27 and 28 Vic. ch. 5, " An Act for the collection by means of

stamps, of office dues and duties, payable to the Crown upon law proceed-

ings and registrations." By sec. 3, sub-sec. 2, the duties levied are to be

" deemed to be payable to the Crown." The appellant obtained a rule nwt

against the prothonotaries of the Superior Court at Montreal for contempt

in refusing to receive and file an exhibit unaccompanied by a stamp, as

required by the Act. Upon the return of the rule the Attorney General for

the Province obtained leave to intervene and show cause.

Held, reversing the judgment of the Court of Queen's Bench for Lower

Canada, (appeal side) Strong and Taschereau JJ. dissenting, that the Act
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imposing the tax in question was ultra vires, the tax being an indirect tax

and the proceeds to form part of the Consolidated Eevenue Fund of the Pro-

vince for general purposes.

Per Strong and Taschereau JJ. dissenting Although the duty is an
indirect tax, yet, under sees. 65, 126 and 129 of the B. N. A.. Act, the Provin-

cial Legislature had power to impose it.

Beed v. Moasseau.—vili, 408.

O. Legislatnre, Provincial—Powers of—Obstractlons in tidal and navigable
rivers—45 Vic. ch. 100 N. B. ultra vlres-B. IT. A. Act, 1867, sec. 91.

Professing to act under the powers contained in their Act of incorpora-

tion, 45 Vic. ch. 100 N. B., the Q. E. B. Co. erected booms and piers in the

Queddy Eiver which impeded navigation—the locus being in that part of the

river which is tidal and navigable.

Held, that the Provincial Legislature might incorporate a boom company,

but could not give it power to obstruct a tidal navigable river, and therefore

the Act 45 Vic. ch. 100, N. B., so far as it authorizes the acts done by the

company in erecting booms and other works in the Queddy Eiver obstructing

its navigation, was ultra vires of the New Brunswick Legislature.

Queddy BlT«r SriTing Boom Co. v. Davidson.-x, 222.

y« Wova Scotia—I.egrlslative Assembly of—Power of punlsbing for contempt
—Kemoval of a Member from his seat by Sergeaut-at-Arms—Action of
trespass for assault against Speaker and members—Damages.

W., a member of the House of Assembly of the Province of Nova Scotia,

on the 16th of April, 1874, charged the then Provincial Secretary, without

being called to order for doing so, with having falsified a record. The charge

was subsequently investigated by a committee of the House, who reported

that it was unfounded. Two days after the House resolved, that, in prefer-

ring the charge without sufficient evidence to sustain it, W. was guilty of a

breach of privilege. On the 30th April, W. was ordered to make an apology

dictated by the house, and, having refused to do so, was declared, by another

resolution, guilty of a contempt of the House, and requested forthwith to

withdraw until such apology should be made. W. declined to withdraw, and

thereupon another resolution was passed ordering the removal of the said

W, from the House by the Sergeant-at-Arms, who, with his assistant, enforced

such order and removed W. W. brought an action of trespass for assault

against the Speaker and certain members of the House, and obtained a

verdict of $500 damages.

Held, on appeal, affirming the judgment of the Supreme Court of NoVa

Scotia, that the Legislative Assembly of the Province of Nova Scotia has, in

the absence of express grant, no power to remove one of its members for

contempt, unless he is actually obstructing the business of the House; and



266

Legislature—Continued.

W. having been removed from his seat, not because he was obstructing the

business of the House, but because he would not repeat the apology required,

the defendants were liable. Kielley v. Carson (4 Moore P. C. C. 63) and

Doyle V. Falconer (L. E. 1 P. C. App. 328) commented on and followed.

landers, t. Woodworth.-ll, 159.

10. Police regalations—43 & 43 Vic. ch. 4, sec. 1 Q., constraction of-

FrQliibltlon, writ of—Sale of Ilqaors.

Under the authority of the Act of the Legislature of Quebec, 42 and 43

Vic. ch. 4 sec. 1, a penal suit was, on the 20th of January, 1880, instituted

against P. in the name of the corporation of Q., before the Recorder's Court

of the city of Q., alleging that " on Sunday, the 18th day of January, 1880,

the said defendant has not closed, during the whole of the day, the house or

building in which he, the said defendant, sells, causes to be sold, or allows to

be sold, spirituous liquors by retail, in quantity less than three half pints at

a time, the said house or building situate, &o.'' P. was convicted. A. writ

of prohibition, to have the conviction revised by the Superior Court, was

subsequently issued, and upon the merits was set aside and quashed.

Held, per Ritchie C.J. and Strong and Fournier JJ. —That the provisions

of the Provincial Statute, 42 and 43 Vic. oh. 4, ordering houses in which

spirituous liquors, &c,, are sold, to be closed on Sundays, and every day

between eleven o'clock of the night until five of the clock of the morning,

are police regulations, within the power of the Legislature of the Province of

Quebec, and as the complaint was clearly within the Act, the recorder

could not be interfered with on prohibition.

Per Henry, Taschereau and Grwynne JJ.—That the penalty imposed

upon P, by the recorder was not authorized by the statute, even if such

statute was intra vires of the Provincial Legislature, and that the prohibition

was therefore rightly granted.

The court being equally divided, the appeal was dismissed without costs.

Ponlin T. The Corporation of Quebec -ix, 185.

11. Ontario Judicature Act, 1881, sec. 43—Constitutionality of.

See JURISDICTION 25.

i.a. Provincial Legislatures—Power to legislate respecting procedure and

residence of Judges—B.N.A. Act sec. 93 sub-sec. 14—Delegation of power

to I.lentenant Governor In Council—" Judicial District Act, 1S79," B.C.

—" Better Aduiinistratlon of Justice Act, 1878 " (42 Tic. ch. 30 B.C.)—

Act to amend same (43 Tic. cb. 13 B.C.)

The case respecting the status of the Supreme Court of British Columbia,

and the power of the Legislature of the Province to legislate in regard to

procedure in that court, and the residences of the iudges thereof referred

to the Supreme Court of Canada for hearing and consideration by His Excel-
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lency the Governor General in Council under the provisions of section 52 of

the Supreme and Exchequer Court Act by Order in Council bearing date the

15th day of May, 1883.

1st Question : Is the Supreme Court of British Colurabia a provincial

court within the meaning of the 14th sub-section of section 92 of the British

North America Act ?

Opinion : The Supreme Court of British Columbia is a provincial court

within the meaning of the 14th sub-section of section 92 of the British North

America Act.

2nd Question : Has the Legislature of the Province exclusive legislative

authority over the procedure in all civil matters in the Supreme Court of the

Province 1 If not, to what extent has it such authority ?

Opinion : The Legislature of the Province has exclusive legislative author-

ity over the procedure in all civil matters in the Supreme Court of the Pro-

vince which come within the legislative jurisdiction of the Provincial Legis-

lature.

3rd QiTESTioN : If that Legislature can make rules to govern the pro-

cedure of that court, can it delegate this power to the Lieutenant Governor

in Council ?

Opinion : The Legislature can make rules to govern the procedure of

that court in all such matters as limited by the preceding answer, and can

delegate this power to the Lieutenant Governor in Council.

4th Question: Is the "Judicial District Act, 1879," British Columbia,

within the powers of the Legislature of that Province ? If so, does it apply

to judges appointed belore that Act came into force ?"

Opinion :
" The Judicial District Act, 1 879," is within the powers of the

Legislature of that Province and does apply to judges appointed before that

Act came into force.

5th Question : Are the following Acts passed by the Legislature of Brit-

ish Columbia, namely, the " Better Administration of Justice Act, 1878," (42

Vic. ch. 20, 1878) ; 42 Vic. ch. 12 (1879) " An Act to amend the Practice and

Procedure of the Supreme Court of British Columbia, and for other purposes

relating to the Administration of Justice ; " 44 Vic. ch. 1., An Act to carry

out the objects of the " Better Administration of Justice Act, 1878,' and " The

Judicial District Act, 1879," so far as they relate to procedure in the Supreme

Court of British Columbi* within the legislative authority of the Legislature

of the Province ?

Opinion : So far as they relate to procedure in the Supreme C!ourt of

British Columbia, they are within the legislative authority of the Legislature

of British Columbia.

Sewell T. B. Columbia Towing Co., " The Thrasher Case." 18th June, 1883.
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13. Powers of I<ocal Iiegislatures—Kegalatlon of the Sale of liquor—Ucense
fees—Brltlsb Kortb America Act, 1867, sec. 91—41 Vic. cb. 3 Q.—38
Vic. cb. 76 Q.—Intra vires—By-law—aiandamns.

Held. The Quebec License Act (41 Vic. oh. 3) is intra vires oi the Legis-

lature of the Province of Quebec. (Hodge v. The Queen, 9 App. Cas. 117, fol-

lowed.)

As this Act does not interfere with the existing rights and powers of

incorporated cities, a by-law passed by the corporation of the city of Three

Elvers, on the 3rd April, 1877, in virtue of its charter (20 Vic. oh. 129, and

38 Vic. ch. 76), imposing a license fee of $200 on the sale of intoxicating

liquors, is within the powers of the said corporation.

Suite T. Corporation of Three Riyers.—xi, 25.

JLieLterS irateill' ~Crowu lands—parliamentary title^Eqnltable defence—

38 Tic. cb. 12 Man.—35 Vic. cb 33 O.

L., in 1875, applied for a homestead entry for the S.W. J of sec. 30,

township 6, range 4 west, pre-empted by F., and paid f10 fee to a clerk at

the office, but was subsequently informed by the officers of the Oown that

his application could not be recognized, and was refunded the $10 he had

paid. F. subsequently paid for the land by a military bounty warrant in

pursuance of sec. 23 of 35 Vic. ch. 23. L. entered upon the land and made

improvements. In 1878, after the conflicting claims of F. and L. had been

considered by the officers of the Crown, a patent for this land was granted

by the Crown to F., who brought an action of ejectment against L. to recover

possession of the said land. F., at the trial, put in, as proof of his title, the

letters patent, and L. was allowed, against the objection of F.'s counsel, to

set up an equitable defence and to go into evidence for the purpose of attack-

ing the plaintiffs patent as having been issued to him in error, and by impro-

vidence and fraud. The judge, who tried the case without a jury, rendered

a verdict for the defendant.

Held, on appeal,*reversing the judgment of the Court of Queen's Bench

(Man.), that L., not being in possession under the statute, 'had no parlia-

mentary title to the possession of the land, nor any title whatever that could

prevail against the title of F. under the letters patent.

Per Gwynne J.—Under the practice which prevailed in England in 1870,

which practice was in force in Manitoba under 38 Vic. ch. 12 at the tim.6 0f

the bringing of this suit, an equitable defence could not be set up in an

action of ejectment.

Farmer v. lIvlng8tone.-T. 221.

Lluel—Telegrapb message—Lilablllty of telegrapb company—Special dam-

ages—Inadmissibility of evidence as to, wben not alleged—Excessive

damages.

S. et al. (respondents) partners in trade, sued the D. T. Co. (appellants)
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for defamation of the respondenta in their trade. In the declaration it was

alleged : 1. That they were wholesale and retail merchants at Halifax. That

appellants wrongfully, falsely and maliciously, by means of their telegraph

lines, transmitted, sent and published from their office at Halifax to their

office in St. John, and there caused to be printed, copied, circulated and

published the false and defamatory message following :—"John Silver & Co.,

wholesale clothiers, of Grenville street, have failed ; liabilities heavy." 2nd.

That same message was caused also to be published in other parts of the

Dominion. 3rd. That the appellants promised and agreed with the propri-

etor or publisher of the St. John " Daily Telegraph " newspaper, and entered

into an arrangement with him, whereby the appellants agreed to collect and

transmit, by means of their telegraph lines, news despatches to said news-

paper from time to time, and that such publisher should pay for all such

messages, and should publish them in his newspaper, and that in pursuance

of said agreement the appellants wrongfully, maliciously, and by means of

said telegraph, transmitted, sent and published from their office in Halifax

to their office in St. John, and there falsely and maliciously caused to be

written, printed, copied, circulated and published the above message, where-

by many customers who had heretofore dealt with plaintiffs ceased to do so,

,

and their credit and business standing and reputation were thereby greatly

damaged. The D. T. Co. denied the several publications charged, and also

the entering into this agreement mentioned in the third count and the for-

warding of the messages as alleged. At the trial it was proved that the tele-

gram which was published in the morning paper was corrected in the even-

ing edition, and that the publisher's agreement was with one Snyder, an

officer of the company, to furnish him news at so much for every hundred

words, but that he only paid for such as he used. The original despatch was

not produced. The only evidence as to damage was the evidence of two

witnesses, who proved that by reason of the publication they ceased to do

business with the respondents as they had previously been accustomed to

do. This evidence was objected to as inadmissible, but was received. The

dealings of these witnesses with the plaintiffs consisted in selling their

exchange and sometimes discounting their notes. The counsel for the

defendants moved for a non-suit which was refused and the case was submit-

ted to the jury, who, upon the evidence, rendered a verdict for the plaintiffs

with $7,000 damages.

On appeal to the Supreme Court of Canada, it was Held, Taschereauand

Gwynne JJ. dissenting, that the appellants, the D. T. Co., were responsible

for the publication of the libel in question.

Per Taschereau and Gwynne JJ„ dissenting—Assuming the agreement
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in question to be one within the scope of the purposes for which the defend-

ants were incorporated, and that Snyder had sufficient authority to enter

into it on behalf of the defendant company, the evidence established that the

defendants collected, compiled and transmitted the news for the proprietor

of the newspaper, as his confidential agents and at his request, and that they

were not responsible for the publication by the said proprietor and pubUsher

of said news, for which the damages were awarded.
^

2. That the damages were excessive, and therefore a new trial ought to

be granted. Ritchie C.J. doubting, and Henry J. dissenting.

Held, also, per Strong, Taschereau and Gwynne JJ No special damages

having been alleged in the declaration, the evidence as to such damages

having been objected to, was inadmissible, and therefore a new trial should

be granted.

Dominion Telegraph Company v. Silver.—x, 238.

2. On plaintiif as Commissioner of Expropriations.

See MALICIOUS PROSECUTION.

See SLANDER.
LilCenSO—Power to Impose license tax on merchants, traders, Ac—Discri-

mination between residents and non-residents—33 Tic. ch. 4 N. B.—
By-law.

J. brought an action against G., the police magistrate of the city of St.

John, for wrongfully causing the plaintiff, a commercial traveller, to be

arrested and imprisoned on a warrant issued on a conviction by the police

magistrate, for violation of a by-law made by the common council of the city

of St. John, under an alleged authority conferred on that body by 33 Vic.

ch. 4, passed by the Legislature of New Brunswick. Sec. 3 of the Act

authorized the mayor of the city of St. John to license persons to use any

art, trade, &c., within the city of St. John, on payment of such sum or sums

as may from time to time be fixed aud determined by the common comicil

of St. John, &c. ; and sec. 4 empowered the mayor, &c., by any by-law or

ordinance, to fix and determine what sum or sums of money should be from

time to time paid for license to use any art, trade, occupation, &c., and to

declare how fees should be recoverable ; and to impose penalties for any

breach of the same, &c. The by-law or ordinance in question discriminated

between resident and non-resident merchants, traders, &c., by imposing a

license tax of $20 on the former and |40 on the latter.

Held, that assuming the Act 33 Vic. oh. 4, to be intra vires of the Legis-

lature of New Brunswick, the by law made under it was invalid, because the

Act in question gave no power to the common council of St. John of discri-

mination between residents and non-residents, such as they had exercised

in this by-law.

Jonas V, eilbert.—T, 866.
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3. To ferry.

See FEERY.

4. Sale of intoxicating llqnors—I.lcen8e law of Quebec—Omission in Statnte

—Tender—Costs -Mandamns.

By section 63 of the Quebec License Law, 41 Vic. ch. 3, it was enacted

:

" 63. In addition to a fee of one dollar on the granting of each license,

" the duties comprised in the following tariff shall be payable by the appli-

" cant therefor to the license inspector, preliminary to the granting of the

" different Ucenses hereinbefore mentioned.

"Tariff of duties payable for licenses under the present law.

" On licenses for the sale of intoxicating liquors.

"1. On each license to keep an inn and for the sale of intoxicating

" liquors.

" (A) In the city of Montreal, two hundred dollars, if the annual value

" or rent of the premises for which the license required is less than four

" hundred dollars, and three hundred, if the annual value or rent is four

" hundred dollars or more.

" (B) In the city of Quebec, one hundred and twenty- five dollars, if the

" annual value or rent is less than four hundred dollars, and one hundred

" and seventy-five dollars, if the annual value or rent is four hundred dollars

" or more.

" (C) In every other city eighty dollars.

" (D) In every incorporated town seventy dollars "

By section 11 of the 42-43 Vic. ch. 3, it was enacted as follows :

"11. Sub-sections A, B and C of number 1 of section 63 of the said Act

" (the Quebec License Law of 1878) are repealed and replaced by the fol-

" lowing

:

" In the cities of Quebec and Montreal fifty per cent, of the rental or

" annual value of the premises for which such license is required : Provided

" that in no -case shall the price of the license exceed the sum of three

" hundred dollars, or be less than seventy-five dollars."

No proviso for replacing class C repealed was yet enacted in May, 1880.

At the beginning of May, 1880, appellant went to the respondent

Lassalle, who was license inspector for the district of Three Rivers, for the

purpose of obtaining from him a license to keep an inn at Nos. 14 and 16

Badeaux street, in the city of Three Rivers. Appellant then and there pro-

duced the certificate approved by the corporation of the city of Three

Rivers, and necessary for him to get such license. He offered at the same

time the one dollar fee, according to § 1—41 Vic. oh. 3, sec. 63, and

requested respondent to grant him a license, which respondent refused to
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do. After respondent's said refusal, appellant obtained the issuing of a writ

of mandamus to compel respondent to grant the said license.

On the case being heard, both in the Superior Court at Three Rivers and

in the Court of Queen's Bench at Quebec, the respondent urged that admit-

ting he could not claim the sum of $80 as originally enacted for cities other

than Montreal and Quebec ; and admitting he could not claim $70 as for

incorporated towns, he was at aU events entitled to claim the duty of £1.16.0

mentioned in sections 66 and 67 of 41 Vic. ch. 3, whiCh iad never been

repealed.

These two clauses read as follows :

—

" 66. The Lieutenant Governor may, when and so often as he deems it

" expedient, by regulation reduce the rate of duty on licenses, as mentioned

" in article 63 of this law, provided that this rate be not below the rate

" imposed by the fifth section of the Imperial Act George III ch. 88.

" 67. The duties imposed by this law on licenses of inns, restaurants,

" steamboats, bars, railway buffets, or liquor shops, include those imposed by

" said Imperial Act, but should the same be hereafter repealed, such repeal

" shall not have the eftect of reducing the amount of such duties."

The fifth section of the 14th George III ch. 88 reads as follows :

—

" 5. And be it further enacted by the authority aforesaid that there

" shall, from and after the fifth day of April, one thousand seven hundred

" and seventy-five, be raised, levied, collected and paid, unto his Majesty's

" Receiver General of the said Province (Quebec), for the use of his Majesty,

" his heirs and successors a duty of one pound, sixteen shillings, sterling

" money of Great Britain, for every license that shall be granted by the

" Governor, Lieutenant Governor, or Commander-in-Chief of the said Pro-

" vinoe to any person or persons, for keeping a house or any other place of

" public entertainment or for the retailing of wine, brandy, rum, or any other

" spirituous liquors, within the said Province ; and any persons keeping any

" such house or place of entertainment, or retailing any such liquors, without

" such license, shall forfeit and pay the sum of ten pounds for every such

" offence, upon conviction thereof; one moiety to such person, as shall

" inform or prosecute for the same and the other moiety shall be paid into

" the hands of the Receiver General of the Province, for the use of his

" Majesty.''

The Superior Court (Plamondon J.) held that the oflfer of $1 was suffi-

cient and ordered the issuing of a peremptory writ of mandamus enjoining

the respondent to grant the license asked for. This judgment the Court of

Queen's Bench set aside.

On appeal to the Supreme Court of Canada, Held, that the appellant
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would not have been entitled to his license without oflfering to pay the

£1.16.0 stg. required by the Imperial Act in addition to the fee Of |1, even

if the respondent had been authorized to issue a license, but owing to the

repeal of sub-sec. C. of sec, 63 of 41 Vic. ch. 3, Without provision being made

for the issue of licenses in other cities than Kontreal and Quebec, Under no

circumstances could a license be issued for the city of Three Rivers for the

year in question.

Per Ritchie C.J. and Fournier J.—^The mandamus could not go, because

the period for which the appellant claimed the license had expired, and a

mandamus is never granted to compel a party to do an impossibility. If

appellant had been entitled to his license and the time had expired after

he had come to the court, it would have materially affected the question of

costs, but not being entitled to his license the appeal must be dismissed

with costs.

Per Henry J.—^The appellant was entitled to his license upon payment

of the £1.16.0 stg., together with the fee of $1, and having been misled by

the respondent into making a tender of a larger sum than the respondent

was entitled to demand, and not of the exact sum ab required by the law,

the respondent ought to pay the costs.

[Sub-sec. C. of sec. 68 of 41 Vic. ch. 3, has been re-enacted by 46 Vic. ch,

5 sec. 3 Q.]

Appeal dismissed with costs.

Berseron y. lassalle.—29tli March, 1882>

5. Liquor License Act, 1883, and Act amending, ultra vires of Parliament

of Canada.

See LIQUOR LICENSE ACT, 1883.

6. Quebec License Act (41 Vic. ch. 3) intra vires of Legislature of the

Province.

See LEGISLATURE 13.

'• Bylaw ImpoBlng license on Transient Mercbants and Traders—Talldlty
of, under S9 A 30 Tic. cb. 57 sec. 30, 31, (Q.—Commercial Traveller-
Arrest of, for selling wltbont license—Action for lllegral arrest—Evid-
ence—Damages—Amendment of pleadings by Supreme Court of Canada-
Supreme C. Am, Act, 1879.

On the 12th of October, 1866, under the statute 29-30 Vic. ch. 57 sec. 20

the corporation of the City of Quebec passed the following by-law :

—

1. "That no person shall hereafter follow the occupation of a transient

merchant or trader, or agent, clerk, or employee of a transient merchant or

trader, in the City of Quebec, or shall sell in the said city by samples, with-
'

out having previously taken out from the clerk of the said city a license for

which there shall be paid to the treasurer Of the said city the sum Of sixty

f » 18
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dollars ; the said license shall not be valid for any longer period than one

year from the date thereof.

2. " That any person contravening the present by-law shall, on conviction

before the Recorder's Court, pay a fine not exceeding two hundred dollars,

and in default of immediate payment of the said fine and of the costs, shall

be imprisoned and detained in the common gaol of the district of Quebec,

for a period not exceeding two months, unless the said fine and costs, together

with those of imprisonment, be sooner paid."

The plaintiff, a commercial traveller for a firm in Montreal, was in a store

in Quebec, writing down an order for his firm, and had a small screw in Hg

hand as a sample when he was arrested by a policeman, and brought to the

station. He subsequently paid the license, and brought an action against

the corporation, complaining of the false and illegal arrest and imprison-

ment. The corporation by their plea justified the arrest upon the ground

that P. had openly conunitted a breach of the by-laws and municipal regula-

tions in force, by selling by sample, and without having first obtained a

license.

Held, affirming the judgment of the Court of Queen's Bench for Lower

Canada (appeal side), Henry J. dissenting, that the plaintiffs acts were of

such a nature that there was probable cause under the statute and by-law

for the arrest, which, therefore, was not a tort by the corporation.

Per Strong and Fournier JJ.—^The evidence fell short of establishing the

allegation of the defendant's plea that the plaintiff was actually engaged in

selling, there being no proof of any actual sale, but did show that he was

openly pursuing the occupation of a transient merchant or trader, or

employee of a transient merchant or trader, without license, and the court

would permit of an amendment of the pleadings, which would adapt the

allegations of the parties to the case as disclosed by the evidence. (See 11

Q. L. E. 249).

Appeal dismissed with costs.

Pichfe T. The City of Quebec.—22nd June, 1885.

Lieu—Detinne, action of.

W. left with C. a chronometer for the purpose of its being repaired. C,

after taking chronometer to pieces, found detent spring much rusted, and

sent it to Boston to have it made right. W. offered C. 25.50 for his work,

but C. said he would not deliver the chronometer until full charges were

paid, viz., $47. W. thereupon sued C. to recover possession and use of his

chronometer. The evidence of the making of the contract was conflicting,

and the learned judge at the trial charged the jury, as a, matter of law, that

even if defendant's version were correct as to the orders given him by
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plaintiff in reference to putting the instrument in order, plaintiff was entitled

to recover, because such order or instructions would give no authority to

send the instrument to a foreign country to have any portion of the work

done ; and that, if it was bo sent, no hen would exist in defendant's favor

for the value of the work without special instructions or plaintiffs consent

;

that no such order or consent was shown in the evidence, and that conse-

quently no lien existed. The jury, however, found a verdict for defendant,

stating, at the delivery of it, that they had adopted the defendant's state-

ment as to the authority and instructions that he had received from the

plaintiff in regard to the instrument when it was left with the defendant.

Helil, aflBrming the judgment of the Supreme Court of Nova Scotia, that

the rule nisi for a new trial should be discharged, and, as no fault was found

with the work done, the respondent had a hen until he was paid his

charges.

Webber v. Cogswell. —11, 15.

^' lilen for advances to get ont timber under agreement—Right to enforce as
against another creditor, and to demand an acconnt.

In January, 1876, the defendant (Bew) and plaintififs (Shortreed & Co.)

entered into a written agreement with themselves and with one Joseph

Gordon, a lumberer who was then engaged in manufacturing, under a

contract with Messrs. Allan Grilmour & Co., waney white pine timber,

in the Muskoka district, in Ontario, and to whom the defendant (Bew)

had already made advances to the extent of nearly $4,000 for that

purpose. Under this agreement the defendant was to complete his advance

to $4,000 ; and to enable Gordon to go on with his lumbering operations in

Muskoka, the plaintiffs undertook to advance him, on his own drafts, drawn

on the defendant, the sum of $7,000, " or so much as with the said |4,000

would put the said timber on the track of one of the said railway lines (the

Northern Railway or its extension) free of all claims." The defendant was

then to furnish money to convey the timber so got out to Quebec. The

plaintiffs were to have a first lien for their advances, commission and inter-

est. Subject to this lien the defendant was to have the sale of the timber

and was to repay himself his advances out of the proceeds, and the balance,

if any, was to be paid over to Mr. Dalton McCarthy.

The declaration alleged, that in pursuance of the said agreement the

plaintiffs made advances to Gordon to the extent of $23,881.83 ; that Gordon

manufactured a large quantity of timber, which was conveyed to Quebec
;

that a part of it was sold from which the plaintiffs received $18,800, leaving

a balance of $8,000, including interest and commission due to them ; that

the remainder of the timber, of the value of more than $8,000, and upon

which the plaintiffs had a lien, as aforesaid, and which was amply suflBoient

18J
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to pay the claim of the plaintiffs, was taken possession of hy the defendant

and appropriated to his own use ; and the plaintiffs, in consequence, prayed

that the defendant should be condemned to pay the balance so due to them

on their said advances.

The defendant by his plea set forth the special circumstances under

which the agreement in question was entered into, and averred, among

other things, that he advanced to Gordon $4,000 to enable him to manufac-

ture the timber in question ; that he advanced him a further sum of $3,500

to enable Grol'don to convey it from the Northern Bailway to Quebec ; that

. plaintiffs had no right to make any advances on the timber except for the

purpose "of inanufacturing it and getting it out, and placing it on the rail-

road."

The defendant wholly denied that the plaintiffs made advances to the

extent of $23,000, and alleged that the sum of $18,800, which the plaintiffs

admitted they received, was much more than sufficient to pay what was really

due to the plaintiffs. The defendant also alleged that the plaintiffs, under

the agreement, had no right to advance more than the sum of $7,000, pro-

vided for in the agreement, and that the portion of the timber which came

mto his possession was unsaleable and unmerchantable ; that it was placed

in his hands by Messrs. Gilmour & Co., and Messrs. Burstall & Co., at the

request of the plaintiffs.

The last allegation in the plea was that the plaintifiEs and Gordon owed

him, the defendant, for the causes mentioned in the plea, $8,000, and that

he had a right to apply the proceeds of the unmerchantable timber so placed

in his hands for the payment of his said claim.

The plaintiffs declaration therefore set forth two distinct grounds of

action.

The first, that there was a balance of $8,000 due to the plaintiflfe upon

the whole of their advances, and that for that amount they had a right to

look to the defendant.

The second, that the defendant had appropriated to his own use timber

of the value of $8,000, upon which the plaintiffs, under the said agreement,

had a first lien for the said sum of $8,000, and that the defendant was

therefore bound to pay to the plaintiffs the said sum of $8,000, of which

they had been so deprived by the defendant.

The action was tried at Quebec, before Meredith C.J., who found (1)

that the plaintiffs had established their making advances to Gordon to the

extent alleged, viz., $23,861.83, for the making and manufacturing of the

timber mentioned in the declaration, and for its conveyance to Quebec, for

the repayment of which sum out of proceeds they had a first lien. (2) That
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after the timber reached Quebec, a part thereof was sold by the plaintiffs to

Messrs. Burstall and GHImour, as alleged in their declaration, that they

received from the sale so made $18,800 currency, and that there remained a

balance of $900 in the hands of Messrs. Allan Gilmour & Co., as being part

of the price of the timber so sold them by the plaintiffs. (3) That thus,

when the action was brought, there was a balance of $4,161 due the plaintiffs

on' account of their said advances. (4) That of the timber brought down
the defendant received and converted to his own use timber of the value of

$*,322.93. (5) That for the value of this timber the defendant was account-

able to the plaintiffs under the agreement, there being no personal liability

whatever from him to them for the advances. (6) That the defendant was

entitled to deduct from this sum $2,309.92, money laid out by him for the

plaintiffs' benefit, and that for the balance, $2,012, the plaintiff's were entitled

to judgment. (7) Further, the learned Chief Justice, while admitting that

the conventional lien, to which the defendant was a party, was limited to the

advances made by the plaintiffs towards the manufacturing of the said timber

and its delivery on the track of the Northern Railway and the Northern

Extension Railway, held that they had a common law lien for their expen-

diture in bringing the timber to Quebec ; and on this ground, no attempt

having been made to show what part of the advance went for one object

and what part for the other, considered them entitled to priority over the

defendant's expenditure for the whole of their own.

This judgment was confirmed by the Court of Queen's Bench for Lower

Canada.

On appeal to the Supreme Court of Canada the defendant contended :
—

1. That it was proved the plaintiffs had retained a portion of the timber for

'

which they had not accounted ; 2. That contrary to the agreement the

advances had not been made on drafts drawn on defendant, who was there-

fore prevented from establishing and controlling the amount of advances

;

3. That a sum of $3,500 had been sent by defendant to Grordon to pay rail-

way freight, and this sum should have been credited to defendant, although

it appeared that Gordon did not account for it and the plaintiffs were not

aware of its having been advanced ; 4. That the plaintiffs' alleged advances

were not established by the evidence.

Held, Ritchie C.J. and Henry J. dissenting, that the appeal must be

allowed.

Per Strong J.—The advances not having been made in manner prescribed,

on Gordon's bills drawn on defendant, and the defendant being thus deprived

of the power to control the amount of advances, and there being no proof

that the defendant ever acquiesced in a departure from the mode of making
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the advances prescribed by the agreement, or waived his strict rights under

it; the plaintiflFs were not entitled to the prior lien which the agreement pro-

vided for in case the money to be furnished by them was advanced according

to the terms of the agreement. The defendant had therefore a right to retain

an amount out of the proceeds of the timber equivalent at least to his advance

of $4,000.

Per Strong, Fournier and Gwynne JJ.—^The defendant was also entitled

to the $3,500 advanced to Gordon for the purpose of paying the railway

charges, Gordon being the proper person to be entrusted with the funds,

and no negligence being imputable to the defendant, who advanced the

money to carry out his agreement. Furthier, the plaintiff's action ought to

be dismissed on the ground that they had failed to account for the tinaber

which came to their hands, or to prove the advances which they claimed to

have made.

Appeal allowed with costs.

Bew. T. Shortreed.—23rd Jnne, 1884.

3. Under Mechanics' Lien Act, as against prior mortgagee.

See MECHANICS' LIEN.

4. By bank on shares of insolvent.

See BANKS AND BANKING 12.

'

Life Rent—Transfer of arrears of.

See COMMUNITY.

Light aud Air.

See EASEMENT 3.

Limitations—Action on bond given as collateral security to mortgage

—Cons. Stats. N. B. ch. 85 sees. 1 and 6—3 and 4 Wm. IV. ch. 42.

See MORTGAGE 2.

2. Trespass—Plea of libernm tenemeutnm—Possession, title by.

In an action of trespass quare clausum fregit for the purpose of trying

the title to certain land adjoining the city of Belleville, the defendants

pleaded not guilty ; and 2nd. That at the time of the alleged trespass the

said land was the freehold of the defendants, M. E. McC. and J. L. McC,

and they justified breaking and entering the said close in their own right,

and the other defendants as their servants, and by their command. The

case was tried by Armour J., without a jury, and he rendered a verdict for

plaintiff with thirty dollars damages. The judgment was set aside by the

Court of Common Pleas, and they entered a verdict for the defendants in

pursuance of R. S. 0. ch. 50 sec. 287. On appeal, the Court of Appeal for

Ontario reversed this judgment and restored the verdict as originally found
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by Armour J. The defendants thereupon appealed to to the Supreme

Court.

Held, that the appellants (defendants) on whom the onus lay of proving

their plea of liberum tenementum, had not proved a valid documentary title,

or possession for twenty years of that actual, continuous and visible char-

acter necessary to give them a title under the Statute of Limitations ; there-

fore plaintiff was entitled to his verdict. Henry J. dissenting.

McConagbf t. Denmark.—It, 609.

3. Possession by tenant at will.

See TENANCY AT WILL.

4. Statute of—May be pleaded by the Crown.

See PETITION OF EIGHT 7.

5. As against against interest on taking accounts.

See PAYMENT 5.

« PEESCEEPTION.

6. Action of ti^espass—Title by possession.

See TliESPASS 9.

7. In suit to redeem by heirs of mortgagee—^Purchase under decree for

sale by mortgagee—Trustee for sale—E. S. Ont. ch. 108 sec. 19.

See MOETGAGE 16.

8. Title by possession acquired under Statute of Limitations, 38 Vic. ch.

160.

See POSSESSION 7.

Liquor—Sale of.

See LEGISLATUEE 10.

Liquor License.
See LICENSE 4.

« LEGISLATITEE 13.

Liquor License Act, 1883—Amending act-i? vie. ch. 33 sec. ae-

Reference by Governor In Coancll—Act ultra vires of Dominion Parlia-

ment.

Case referred by the Governor General in Council under sec. 26 of 47

Vie. ch. 32, "An Act to amend the Liquor License Act 1883."

1st Question—Are the following acts, in whole or in part, within the

legislative authority of the parliament of Canada, namely :

—

(1.) The Liquor License Act, 1883 ?

(2.) An Act to amend the Liquor License Act, 1883.

2d QtTBBTiON If the court is of opinion that a part or parts only of the

said acts are within the legislative authority of the parliament of Canada,

what part or parts "of said acts are so within such legislative authority ?
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Opinion.—The acts referred to are, and each of them is, ultra vires of

the legislative authority of the parliament of Canada, except in so far as the

said acts respectively purport to legislate respecting those licenses men-

tioned in sec. 7 of the said "The Liquor License Act, 1883," which are there

denominated Vessel Licenses and Wholesale Licenses, and except also, in so

far as the said acts respectively relate to .the carrying into effect of the pro-

visions of " The Canada Temperance Act, 1878." The Hon. Mr. Justice

Henry being of opinion that the said acts are ultra vires in whple.

[On appeal to the Privy Council, the Acts were held ultra vires in

whole.]

In re The Ll^aor License let, 18S3—12th Jannary, 1885,

Loan—By trader to non-trader—^Interest—Prescription'—C. C. L. .0. Art.

2,250.

See PRESCRIPTION 1.

Loss—Constnictive— Total.

See INSURANCE, MARINE 2, 5, 6, 9, 15, 16.

Magistrate.
See JUSTICE OF THE PEACE.

Malicious PrpceedingS—Obtaining injunction maliciously.

See DAMAGES 19.

2. In insolvency.

See DAMAGES 25.

« INSOLVENCY 9.

Malicious Prosecution—Action tor Hbel-SIandcr—prescription arts.

3363ancl3a67C.C.—Proceedings Instituted to remove plaintifffrom posi-

tion of commissioner of expropriations.

This action was instituted by James K. Springle in his life time Civil

Engineer, for $20,000 for damages which he alleged he had suffered in con-

sequence of his having been unjustly removed by the defendants (the

Mayor, &c., of the City of Montreal) from the position of commissioner of

expropriations for the widening of St. Joseph Street, in the City of Montreal.

The appellants, widow and daughters of the late James K. Springle, became

plaintiffs par reprise dUnstance.

On the 14th April, 1868, Springle and two others. Brown and Masson,

were named joint commissioners to determine the amount which should be

accorded to the Hon. C. WUaon for the expropriation of a part of his

property.

Messrs. Springle and Brown after valuing the compensation which

should be given to Mr. Wilson at $19,500, on certain objections being made,
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reduced the amount in their final report to $13,666. Mr. Masson, not agree-

ing with his colleagues, in his report declared that $7,500 would be a suffici-

ent compensation.

Thereupon, on the 7th August, 1868, the defendants passed the follow-

ing resolution

:

"That their attention had been called to the extraordinary award
" recently declared by two of the commissioners (meaning the plaintiff in

"this cause and the said Thomas S. Brown) appointed in the matter of

"expropriation for the widening of St. Joseph street in front of the

"property of the Honorable Charles Wilson; and that the exorbitant

" amount awarded by the majority of the commissioners in that case was

" such as to require in their opinion that steps should be adopted imme-

" diately to stay the proceedings in the interest of th6 public, and they

" therefore instructed the attorney of the corporation to apply by summary
" petition to the Superior Court, or to a judge thereof, to stay the proceed-

" ings and to remove and replace the two commissioners whose award is

"complained of, and who, in their opinion, forfeited their obligations as such

" commissioners.'

'

Conformably to this resolution the defendants, on the 10th August,

1868, presented a petition to the Honorable Mr. Justice Berthelot, by which

they asked that the proceedings of the commissioners might be suspended,

and that Springle and Brown might be removed for having violated and for-

feited their obligations. The defendants also alleged in their petition

:

" That they had been credibly informed that the terms of intimacy

" between the said Charles Wilson, the party to be expropriated, and James

" Key Springle and Thomas Storrow Brown were inconsistent and incom-

" patible with the faithful and impartial discharge of their duties, and that,

" m fact, during the enquSte the said James Key Springle and Thomas

" Storrow Brown frequently dined with the said Charles Wilson, and had

" private conversation with him upon the subject of the expropriation and

" received suggestions and impressions ex parte conveyed by the said Charles

" Wilson in a private and clandestine manner, and calculated to produce

" the effect of obtaining the excessive award complained of ; that during the

" argument of the counsel engaged by the parties interested, the said James

" Key Springle and Thomas Storrow. Brown affected to be interested and to

" take notes, but that such affectation of interest was merely a mockery and

" insult to the understanding ofthe said petitioners (to wit, the said defendants

" in this cause,) and the parties interested ; that after a lengthened argu-

" ment continuing till past four o'clock, the said Thomas Storrow Brown

" declared his desire to retire for ten minutes to prepare hisjudgment which,
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" he stated, was thea in a written condition, and that he had little or no doubt

" of the concurrence of his co-commissioner, James Key Springle, such con-

" duct being unworthy of a commissioner and productive of the gravest

" suspicions as to their impartiality or love of justice ; that the said T. S.

" Brown, hath frequently acted as commissioner in other cases of expropri-

" ation, and specially with the said Damase Masson, and hath always con-

" formed in opinion with his co-commissioners, and has never differed

" from the said Damase Masson nor exhibited an extravagant and absurd

" award before the present one to wit, the said award now in question.

" That the said James Key Springle and Thomas Storrow Brown were

" appointed by the judge at the urgent instance and request of the said

« Charles Wilson."

" That the said James Key Springle and Thomas Storrow Brown have

" been at many periods of time, and still are under pecuniary obligations to

"the said Charles Wilson, and that the said James Key Springle and Thomas

" S. Brown have not fulfilled their said duties in a faithful, diligent and

" impartial manner, and that, therefore, the said petitioner prayed in and

" by their said petition, for an order of the said judge, adjudging that the

" proceedings of the said three commissioners should be stayed, and that

" the said James Key Springle and Thomas S. Brown should be removed

" from the office of commissioners as having violated and forfeited their

" obligations.''

On the 17th September, 1870, the conclusions of the petition were

granted on the ground that the commissioners had committed an error of

judgment in the execution of their duty as commissioners, and had proceeded

on a wrong principle in estimating the amount payable for expropriation.

The charges of fraud and partiality were held unfounded.

On the 20th September, 1873, the Court of Queen's Bench for Lower

Canada re-instated the said Springle and Brown in their position as commis-

sioners.

On the 4th November, 1876, this judgment was confirmed by the Privy

Council. Their Lordships say :

—

" The petitions contained charges of very scandalous fraud and parti-

" aUty.

" Their Lordships think it unfortunate that such charges were made,

" because it turned out there was no ground whatever for them. The res-

" pendents were removed, not for having carried into effect a right principle

" erroneously, but for having adopted an erroneous principle. Their Lord-

" ships consider that the principle- adopted by the respondents was not
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" erroneous, and therefore that the inference of want of diligence drawn

" from it fails."

In the meantime, in May, 1871, Springle had brought the present action

of damages against the defendants—and this action was prosecuted, on his

death, by the present respondents.

At the hearing on the merits, the present appellants urged three points

and they submitted

:

Ist. Tha^ the action was absolutely barred under Arts. 2262 and 2267 of

the Civil Code of Lower Canada, which read respectively as follows, Art.

2262 :
" The following actions are prescribed by one year : ] . For slander or

" libel, reckoning from the day that it came to the knowledge of the party

"aggrieved."

Art. 2267. "In all the cases mentioned in Arts. 2250, 2260, 2261 and

" 2262, the debt is absolutely extinguished, and no action can be maintained

"after the delay for prescription has expired."

2nd. That the appellants had not been actuated by maUce, that they

had considered it a duty to adopt proceedings for the redress of grievances

complained of by the interested parties, that there was reasonable and pro-

bable cause for their acts, and that Springle had suffered no damage for

which they were amenable to law.

The Superior Court, relying on the provisions of the code, dismissed the

action on the 31st May, 1880, without entering into the merits, but the

Court of Appeals, on the 27th January, 1883, reversed the judgment and

allowed $3,000.00 damages to the present respondents, being of opinion that,

as the matter was still in course of litigation. Arts. 2262 and 2267 C. C. did

not apply, and the action was not prescribed ; that there was no proof of the

fraud and misconduct; that the proceedings were without reasonable and

probable cause, and malice should be inferred.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Queen's Bench, Fournier J. dissenting, that the action

was not an action merely for the libel contained in the resolution of the 7th

August, 1868, but for a malicious prosecution, following up that resolution

by proceedings instituted in the courts, maliciously and without any reason-

able and just cause, and prescription did not begin to run until the termina-

tion of such proceedings. The action, therefore, and judgment for damages

should be sustained, no objection having been raised that the action was

prematurely brought.

Per Strong J Following the practice adopted in the Court of Queen's

Bench for Lower Canada, where they either increase or lessen the amount of
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damages according to their appreciation ot the facts, the damages in this

case should be increased to $10,000.

Per Gwynne J.—The meaning of a malicious prosecution is that a party,

from a malicious motive, and without reasonable or probable cause, sets the

law in motion against another ; and as the want of probable cause for insti-

tuting the legal proceeding complained of is the essential foundation of the

action, the termination of such proceeding in favor of the plaintiff must be

alleged in the declaration. It is obvious therefore that the period when

prescription of such an action will begin to run cannot be until such ter-

mination.

Appeal dismissed with costs.

Montreal t. Uall.—12tli January, 1885.

Mandamus—Appeal in oases of.

See JURISDICTION 11.

2. By member of benefit society to be reinstated.

Hee BENEFIT SOCIETY.

3. To compel issue and delivery of debentures.

See BY-LAW 3.

4. Rnle nisi for—County scbool rates for I873-7d—Rev. stat. eta. 33, sec. 53,

X. S.

A mandamus was applied for at the instance of the sessions for the

county of Halifax, to compel the warden and council of the town of Dart-

mouth to assess, on the property of the town liable for assessment, the sum

of $16,976 for its proportion of county school rates for the years 1873-78,

under sec. 52 of the Educational Act, E.S.N.S. ch. 38. The Supreme Court

of Nova Scotia, without determining whether the required assessment was

possible and was obligatory when the writ was issued, made the rule nisi for

a mandamus absolute, leaving these questions to be determined on the

return of the writ.

On appeal to the Supreme Court of Canada, it was Held, Strong and

Gwynne JJ. dissenting, that the granting of the writ in this case was in the

discretion of the court below, and the exercise of that discretion cannot at

present be questioned.

Per Ritchie C.J That the town ofDartmouth is not, but that the city

of Halifax is, exempted by ch. 32 R.S.N. S. from contribution to the county

school rates.

The Queen t. Warden and Council of tbe Town of Dartmouth.—ix, 509.

5. Never granted to compel a person to do what is impossible.

. See LICENSE 4.
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6. Writ of—Betnrn to—Demnrrer to return.

Ou an appeal from an order of the Supreme Court of Nova Scotia,

quashing, on demurrer, a return to a writ of mandamus, and ordering a

peremptory writ to issue, the objection was taken that under the practice in

Nova Scotia a demurrer would not lie to a return to a writ of mandamus.
llclfl, that this objection must be over-ruled and the appeal heard on

its merits.

Dartmouth v. The Queeii.-12th May, 1885.

7. To compel school commissioners to cany out decision of Superin-

tendent of Education. 40 Vic. ch. 22 sec. 11 Q.

See EDUCATION 3.

Maritime Court of Ontario-Act estabitsi.i«g, i„tr» vu-es.

Held, that 40 Vic. ch. 21, establishmg a court of maritime jurisdiction

for the Province of Ontario, is intra vires of the Dominion Parliament.

" The Picton.''-lT, 648.
^. Appeal and cross-appeal—Collision wltb ancbor of a vessel- Contribu-

tory negligence-Damages, apportionment of.

On the 27th April, 1880, at Port K., on Lake Brie, where vessels go to

load timber, staves, &o., and where the "Erie Belle," the respondent's

vessel, was in the habit of landing and taking passengers, the "M.C. Upper,"

the appellant's vessel, was moored at the west side of the dock, and had her

anchor dropped some distance out in continuation of the direct line of the

east end of the wharf, thus bringing her cable directly across the end of the

wharf from east to west, and without buoying the same or taking some

measure to inform incoming vessels where it was. The " Erie Belle " came
into the wharf safely, and in backing out from the wharf she came in contact

with the anchor of the "M. C. Upper,'' making a large hole in her bottom.

On a petition filed by the owner of the " Erie Belle," in the Maritime Court

of Ontario, to recover damages done to his vessel by the schooner " M. C.

Upper,'' the judge who tried the case found, on the evidence, that both

vessels were to blame, and held that each should pay one-half of the damage

sustained by the "Brie Belle."

On appeal by owner of " M. C. Upper " and cross-appeal by owner of

" Erie Belle " to the Supreme Court of Canada, Held, per Ritchie C.J. and

Fournier and Taschereau .TJ., that as the " Erie Belle,'' being managed with

care and skill, went to the wharf in the usual way, and came out in the usual

way, and as the " M. C. Upper " had wrongfully and negligently placed her

anchor (as much a part of the vessel as her masts) where it ought not to

have been, and without indicating, by a buoy or otherwise, its position to

the " Erie Belle," the owner of the " Erie Belle " was entitled to full com-

pensation, and the " M. C. Upper " should pay the whole of the damage.
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Per Strong, Henry and Gwynne JJ., that the " M. C. Upper " had a right

to have her anchor where it was, and that it was not in the line by which

the " Erie Belle " entered and by which she could have backed out ; that

the strain on the anchor chain when the crew of the "M. C. Upper" were

hauling on it all the time the "Brie Belle " was at Port K. sufficiently indi-

cated the position of the anchor, and therefore that the accident happened

through no fault or negligence on the part of the " M. C. Upper."

The court being equally divided, the appeal and cross-appeal were dis-

missed without costs, and the judgment of the Maritime Court of Ontario

affirmed.
McCallam y. Odette.-Tli, 36,

3. Jurisdiction of—Rev. Stats. Ont. ch. 188—Collision—STegUgence, causing

deatb—Action in rem by mother of deceased child—Master and servant.

The appellant's child, a minor, was killed in a collision between two

vessels by the negligence of the officers in charge of one of them, '' The Gar-

land." Petition against "The Garland," libelled under the Maritime Court

Act at the port of Windsor, on behalf of the appellant, claiming' 12,000

damages suftered by her, owing to the d«ath of her son and servant, caused

by the negligence of the officers in charge of said " Garland." The respon-

dent intervened, and demurred on the ground that the petition did not

set forth a cause of action against " The Garland " within the jurisdiction of

the court.

Held, Fournier and Tasohereau JJ. dissenting, that thfe Maritime Court

of Ontario has no jurisdiction apart from B. S. 0. ch. 128 (re-enacting in that

Province Lord Campbell's Act, 9 and 10 Vic, ch. 98), in an action for personal

injury resulting in death, and therefore the appellant had no locus standi, not

having brought her action as the personal representative of the child.

Per Fournier, Taschereau, Henry and Gwynne JJ., reversing the

judgment of the Maritime Court of Ontario, that Vice-Admiralty Courts in

British possesions and the Maritime Court of Ontario have whatever jurisdic-

tion the High Court of Admiralty has over "any claim for damages done by

any ship, whether to person or to property."

Per Fournier and Taschereau JJ. dissenting, that apart from and inde-

pendently of ch. 128 Rev. Stats. Ont,, the Maritime Court of Ontario has

jurisdiction in a proceeding in rem against a foreign vessel for the recovery

of damages for injuries resulting in death ; that the appellant, either in the

capacity of parent or of mistress, was entitled to claim damages for the loss

of her son or servant.

Honaghan t. Horn.—tII, 409,
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4. maritime court of Ontario, appeal rrom-CoIllslon—Negligence—Dam>

ages.

Appeal from a judgment of the judge of the Maritime Court of Ontario

at Sandwich and "Windsor.

The suit was brought by the owners of the tug « Minnie Morton " to

recover damages occasioned by the tug being run into by and getting foul

with a raftin tow of the tug John Owen. The collision occurred on the

evening of the 1st October, 1881. At the time of the collision the Minnie

Morton, which had been during that and the preceding day acting as a deck
for divers, who were engaged in the endeavor to float a vessel named the

Swain, then grounded to the north of Bois Blanc Island, in the Detroit

River, was tied on the North side of the Swain, that is further in the channel,

when the John Owen towing a raft of logs passed down the river to the east-

ward of the same island, and the tail of the raft collided with the Minnie

Morton, and carried her down the river where she sank, and could not

afterwards be found. The Detroit Eiver is divided into two channels by

Bois Blanc Island, and the eastward channel on the Canadian side is used for

towing rafts down that stream. The petitioner averred that the master and

crew of the Owen in passing the point where the Morton was lying, negli-

gently steered the Owen nearer to the island than they should have done

;

^ that the Owen on account ofthe size of the raft was unable to exercise pro-

per control over it, and it was carried by the current in a westerly direction

against the Morton, and that the slow rate of speed at which the Owen pro-

ceeded in passing, either from the inability of the tug, or through the negli-

gence of the master and crew to proceed faster, in conjunction with the

* neglect of the Owen to pursue a proper course, directly contributed to the

disaster by permitting the raft to approach so near to the Morton, and with

an insufiScient rate of speed to resist the action of the current.

The answer denied the charge of negligence ; averred that the tug and her

raft were navigated with all due skill ; that the " Owen," after having passed

Lime Kiln Crossing, kept as near to the easterly bank of said river as she

could be kept with safety ; that she was proceeding with as much speed as

it was practicable to maintain ; that there was a strong north-easterly wind,

and that the action of the wind caused the end of the raft to be thrown tow-

ard the upper end of the island, and if it came into collision with the

" Morton," the same was not imputable to any fault, negligence or miscon-

duct on the part of the tug, her officers and crew.

The defendant contended that there is a great deal of traffic in the river,

most of which passes to the eastward of the island referred to ; that many rafts

in every year, and at all seasons, are towed down the river, and such rafts
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vary in size, some of them numbering, according to the evidence, 4^00,000

feet ; that these rafts necessarily require a great deal of room, in fact occupy

while passing the Boia Blanc Island, nearly all the space of the stream navi-

gable at this point ; that the " Minnie Morton," being so lying in the chan-

nel, was at the time of the accident without any lookout or watch of any

kind ; that she had not any light, or if a light, that it was not of a sufiScient

size or brightness, nor in accordance with the statute requirement in that

behalf, and that the " Minnie Morton," lying in this navigable river, not in a

harbor nor at a wharf or dock, ought to have been manned so as to have

easily moved out of the way of passing vessels or rafts, so as to be out of the

position of danger to herself in which she was lying and out of the course of

vessels lawfully navigating the stream.

The Judge of the Maritime Court pronounced in favor of the petitioners

and condemned the " Owen " for all damages sustained by the petitioners

in consequence of the collision and total loss of the " Morton," and fixed

the damages at $2,600.

On appeal to the Supreme Court of Canada, Held, that the finding of the

judge of the court below should be affirmed. Gwynne J. dissenting.

Appeal dismissed with costs.

Owen v- Odette—19th June. 188S.

Marriage.
See DIVOROE.

Marriage Contract—Donation in.

See DONATION.

Master of Ship—Dismissal of by Company—Part owner.

See CONTKACT 6.

Master and. Servant—Eight of action for loss of Servant—By Mother

for death of Child.

See MARITIME COURT OF ONTARIO 3.

Mechanics Lien—prior mortgage-Selay—Rev. S. O. eta. 130.

The period of 90 days limited by the 21st sec. of the Mechanics' Lien

Act (R. S. 0. ch. 120), for the commencement of proceedings to enforce the

lien applies to an action or proceeding against a mortgagee or other person

claiming an interest in the lands, and that whether proceedings have or have

not been previously taken against the owner within the 90 days.

The plaintiffs, assignees of a mechanics' lien, brought an action against

the owner and a prior mortgagee, but their action was dismissed as a/gwoai

the mortgagee for want of prosecution. Having -succeeded in obtaining a

judgment establishing their lien against the owner, they brought this action

after the lapse ofmore than 90 days from filing their lien to obtain a declaration
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of priority over the prior mortgagee to the extent that the work increased

the selling value of the land.

Held, affirming the judgment of the Court of Appeal for Ontario, that the

lien had ceased to exist as against the mortgagee.

(For a full statement of the facts see Bank of Montreal v. Haffner 3 Ont.

Rep. 183 and 10 Ont. App. E. 592.)

Appeal dismissed with costs

.

Bank of Montreal v. Worswick.—12th May, 1885.

Merchants' Shipping Act, 1854 (Imp.)—Does not prevent pro-

perty in ship passing to assignee under Insolvent Act, ISYS.

,See INSOLVENCY 13.

Mesne Profits—In action for use and occupation.

See TENANTS IN COMMON.

Misrepresentation—By co-obligor, as to effect of bond.

See AGREEMENT 11.

2. By vendor of patent, as to duration of right.

See PATENT OF INVENTION 2.

3. By promoters of company—False statements in prospectus—Fraudu-

lent concealment—^Action for deceit.

See CORPORATIONS 24.

4. Fraudulent, as to security given in payment of goods.

See SALE OF GOODS 14.

Misfeasor, Joint—Judgment obtained against—Effect of.

See PETITION OP RIGHT 15.

Mitoyennet6—common wan.

Held, that an owner of property adioining a wall cannot make it com-

mon unless he first pays to the proprietor the part he wishes to render com-

mon, and half the value of the ground on which such wall is huilt.

Joyce T. Hart.—I, 321.

JxLOrtgage—Agreement to postpone—JTon-reglstratlon—Priority.

In 1861, W. M., the owner of real estate, created a mortgage thereon in

favor of J. T. for $4,000. In 1863 he executed a subsequent mortgage in

favor of J. M , the appellant, to secure the payment of $20,000 and interest,

which was duly registered on the day of its execution. In 1866 W. M. exe-

cuted another mortgage to the respondent C, for the sum of $4,000, which

was intended to be substituted for the prior mortgage of that amount, and

the money obtained thereon was applied towards the payment thereof, and

J. M. executed an agreement under seal—a deed poll—consenting and

agreeing that the proposed mortgage to respoiident C. should have priority

19
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over his. In 1875 J. M. asBigned his mortgage for $20,000 'to the Quebec

Bank, without notice to the bank of his agreement, to secure acceptances

on which he was liable, which assignment was registered, and superseded

the agreement, which C. had neglected to register. C. filed his bill against

the executors of W. M., and against J. M. and the bank. The Court of

Chancery held that the respondent was not entitled to relief upon the facts

as shown, and dismissed the bill. The Court of Appeal affirmed the decree

as to all the defendants, except as to J. M., who was ordered to pay off the

respondent's (plaintiff's) mortgage, principal and interest, but without costs.

J. M. thereupon appealed to the Supreme Court of Canada.

Held, affirming the judgment of the Court of Appeal, Strong J. dissent-

ing, that as appellant could not justify the breach of his agreement in favor

of C, he was bound both at law and in equity to indemnify C. for any loss he

sustained by reason of such breach.

UcDongall v. CampbelL-Ti, 502.

2. Iitmltatlons—statutes of—Cb. 84 sec. 40 and cb. 85 sees. 1 & a Con. Stats.

X.B.-Govenant In mortgage deed—Payment Iby co-obligor.

J. H. borrowed $4,000 from M. C. on the 27th September, 1850, at which

date J. H. & J. W. gave their joint and several bond to M. C, conditioned

for the repayment of the money in five years, with interest quarterly in the

meantime. At the same time, and to secure the payment of the $4,000, two

separate mortgages were given : one by J. H. and wife on H.'s wife's pro-

perty, and one by J. W. and wife on W.'s property. Neither party executed

the mortgage of the other. The mortgage from J. W. contained a provision

that upon repayment of the sum of £1,000 and interest, according to the

condition of the bond, by J. W. and J. H., or either of them, their, or either

of their, heirs, etc., then said mortgage should be void ; a similar provision

being inserted in the mortgage from J. H. The bond and mortgages were

assigned to L. et al. (the appellants) in 1S70, and the principal money has

never been paid. J. W. died in 1858, and by his will devised all his residuary

real estate, including the lands and premises in the above mentioned mort-

gage, to G. W. (one of the respondents) and others. J. W., in his lifetime,

was, and since his death the respondents have been, in possession of the

premises so mortgaged by J. W. Neither J..W., nor any person claiming

by, through, or under him, ever paid any interest on said bond and mortgage,

or gave any acknowledgment in writing of the title of M. C, or her. assigns.

J.J. H., the co-obligor, paid interest on the bond from its date to 27th March,

1870. On 20th January, 1881, under Consolidated Statutes of New Bruns-

wick, ch. 40, a suit of foreclosure and sale of the premises mortgaged by J. W.

was commenced by the appellants in the Supreme Court of New Brunswick

in equity, and the court gave judgment for the respondents.
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On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the court below, Strong J. dissenting,— 1. That all liability of J. W.'s

personal representatives and of his heirs and devisees to any action whatever

upon the bond was barred by sees. 1 and 6 of ch. 85 Consolidated Statutes of

New Brunswick, although payment by a co-obligor would have maintained the

action alive in its integrity under the English Statute 3 and 4 William IV. ch. 42.

2. That the right of foreclosure and sale of the lands included in the J.

W. mortgage was barred by the Statute of Limitations in real actions, Cons.

Stats. N. B. ch. 84 sec. 40.

Per Gwynne J.—The only person by whom a payment can be made, or

an acknowledgment in writing can be signed, so as to stay the currency of

the Statute of limitations to a point which, being reached, frees the mort-

gaged lands from all liability under the mortgage, must be either the original

party to the mortgage contract, that is to say, the mortgagor, or some person

in privity of estate with him, or the agent of olie of such persons, and that

moneys paid by J. H. in discharge of his own liability had none of the charac -

teristics or quality of a payment made under the liability created by W.'s

mortgage.
lewln T. Wilson.-lx, 637.

3. Mortgagee of vessel who assigns as collateral security has an insurable

interest—^Notice of abandonment by.

See INSUEANCB, MARINE 5.

4. B. S. O. cb. 104—Wrongful distress for mortgage money.

A mortgage made in pursuance of the Act respecting Short Forms of

Mortgages, E. S. O. oh. 104, contained ^he clauses mentioned in the statute,

and among the rest those which provided that the mortgagees on default of

payment for two months, might on one month's notice, enter on and lease

or sell the lands ; that they might, distrain for arrears of interest, and that

until default of payment, the mortgagors should have quiet possession. , In

addition to the statutory clauses the mortgage contained the following pro-

vision and variation : " And the mortgagor doth release to the company all

his claims upon the said lands, and doth attorn to and become tenant at will

to the company, subject to the said proviso."

Held, per Strong, Fournier and Henry JJ. affirming the judgment of the

Court of Appeal for Ontario, Ritchie C.J. and Tasohereau and Grwynne JJ.

contra, that upon the proper construction of the deed there was no reserva-

tion of rent entitling the mortgagees to claim a landlord's right as against an

execution creditor of a year's arrears of interest on their mortgage before

removal of goods on mortgaged premises by the sheriff.

The court being equally divided the appeal was dismissed without costs.

Trust & loan Company v. lawrason & al.—x, 619.
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5. Of shares.

SeeCOEPOIlATIONSll.

O- Of estate tall- Statutory discbarge, effect of—B. 8. 0. ch. Ill sees. 9 and 67.

Held, reversing the judgment of the court below, Henry J. dissenting

that the execution and registration, in accordance with the Kevised Statutes

of Ontario, ch. 11 1, sec 67, of a discharge of a mortgage made by a tenant in

tail reconveys the land to the mortgagor barred of the entail.

Lawlor T. lawlor.—X, 194.

7. By railway company of road.

See RAILWAYS AND RAILWAY COMPANIES L

O. statute of frauds—Bill for redemption—Absolute deed—Parol evidence to

sbow tbat It was to take effect as a mortgage beld admissible-Evidence
of plaintiff uncorroborated Insufficient-36 Vic. cb. 10 Out.

The bill, which was filed in 1876 by the children andheirs-at law of Jesse

W. Rose, alleged that the deceased had, in 1861, conveyed certain real estate

to his brother, Isaac Newton Rose, upon the expressed trust that he would

advance him $1,000, and hold the property as security for the repayment of

that sum with interest; that he never did advance that sum ; that Jesse W.

Rose died in 1872 ; that Isaac Newton Rose died in 1874, having devised this

property to his son ; that the trusts upon "which it had been conveyed had

been fulfilled ; and sought an account of Isaac Newton Rose's dealings there-

with. The defendant, the executor and executrix of Isaac Newton Rose, set

up an absolute sale, and relied on the Statute of Frauds and the Statute of

Limitations.

The evidence will be found set out fully in the report of the case in the

court below (See 3 Ont. App. R. 309) ;
part of such evidence consisted of the

testimony of Colin Henderson Rose, one of the plaintiffs, a son of JesSe W.

Rose, to the efiect that his father being in difSculties in 1861, Isaac Newton

Rose told him (C. H. R.) that he would take an assignment of the property,

pay off certain mortgages thereon, advance Jesse W. Rose $1,000 andreoon-

vey it at any time.

Froudfoot y.C. made a decree directing an account, and allowing the

plaintiffs to redeem the lands on payment of the amount due to the defend-

ants in respect of the advances made.

The Court of Appeal for Ontario held that the evidence showed the

transaction to be a sale, and reversed the decree, Patterson J.A. being of

opinion that oral evidence was not admissible to vary the deed, and Burton ,

J.A. being of opinion that the evidence of Colin required corroboration under

36 Vic. ch. 10 (Ont.) Blake V.C. dissented, holding that parol evidence was

admissible, and that he was not prepared to decide against the judgment of

the V. C. in determining the weight to be attached to the evidence.
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On appeal to the Supreme Court of Canada, Held, that parol evidence

was admisBible to show that the absolute conveyance was intended to take

effect as a mortgage, but the judgment of the court below, so far as it pro-

ceeded upon the ground that the testimony of the plaintiff, CoUn Henderson

Rose, required confirmation, was correct and ought to be affirmed.

Appeal dismissed with costs.

Rose T, Hickey.-lSth March, 1880.

a. Deed Intended to operate as—Purchase for value wltbont notice—Rebels-
tratlon—JHorlgragre or sale—Pnrcliase wltb a{;reement to resell—Amend-
ment, right to order, nnder A. J. A.Ont. sec. 50.

The plaintiff, alleging herself to be the owner of the land in dispute,

filed her bill alleging that she conveyed the said lands on the 31st day of

August, 1866, to one James McFarlane, deceased, by a deed absolute in

form, but which was intended to be a security only for the repayment of the

sum of $500, then advanced by McFarlane to her ; that subsequently McFar-

lane, by deed absolute in form, dated the 13th of June, 1871, conveyed the

lands to defendants Rose andMcKenzie; that Rose and McKenzie. had at

the time ofthe conveyance to them notice of the plaintiff's rights ; that sub-

sequently and on the 21st of June, 1872, the defendants Rose and McKenzie

conveyed the lands, by deed absolute in form, to the defendant Thomas

Burke ; that Burke had, before the time of the conveyance to him, notice

of the plaintiff's rights ; that in order to secure the payment of part of his

purchase money to the defendants Rose and McKenzie, Burke mortgaged

the lands to them by indenture of mortgage dated the 12th day of July,

1872, which they subsequently assigned to one Watson ; and she prayed that

it might be declared that the deed to McFarlane was intended to operate

only as a security and that the plaintiffmight be let ia to redeem the lands
;

and that the defendant Burke might be restrained from cutting timber and

ordered to account for the timber cut ; and that the defendants might be

ordered to remove the mortgage made to Rose and McKenzie, and for other

relief.

By their answers, the defendants. Rose, McKenzie and Burke, while

admitting that the conveyance to McFarlane was intended only to operate as

a security, denied that they had any notice of that fact, and claimed to be

entitled to hold the lands as purchasers for v£^lue without notice of the

plaintiff's claim.

The cause was heard by Spragge, Chancellor, before \yhom evidence on

the part of the plaintiff and defendants was taken on the 5th ofMay, 1875.

During the progress of the cause, and before the evidence had all been

adduced, and before any argument of the case, an application was made to

his Lordship, on behalf of the defendant Burke, for leave to file a supply-.
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mental answer, setting up the registry laws as a defence to the plaintiff's

claim. This was refused, and a decree was made declaring that the convey-

ance to McFarlane was only as security for the payment of the $500 ; that

Rose and McKenzie bought with actual knowledge of the plaantifi's claim,

and that Burke bought from them with actual notice,

Burke then appealed to the Court of Appeal of Ontario, which court

held that the 'evidence did not shew that Burke had actual notice of the

plaintiflt's claim when he purchased, that the amendment should have been

allowed, and that the Court of Appeal had power then to allow it under the

A. J. Act, sec. 50, but as it would not be proper to conclude- the plaintiff

without an opportunity of producing further evidence, the case was sent

down for another hearing.

Proudfoot V.C. dissented, on the ground that the permission to amend

was in the discretion of the judge, and that the court should not interfere

with his decision. (See 4 Ont. App. R. 25.)

On appeal to the Supreme Court of Canada, Held, per Gwynne J.

delivering the judgment of the court, that the judgment refusing the amend-

ment was properly appealable to the Court of Appeal of Ontario, but when

that court had made an order allowing the amendment in the exercise of its

discretionary power, it might be doubted whether the Supreme Court had

jurisdiction to entertain an appeal from such order. Assuming the Supreme

Court to have such jurisdiction, it should be chary in exercising it, lest by so

doing it should injuriously fetter the very extensive discretion in matters of

amendment with which the Legislature of Ontario had thought fit to invest

all courts in that province.

The doctrine that where a purchaser without notice has paid a portion

of the purchase money and has given a mortgage for the balance, and before

payment of this mortgage becomes affected with notice of an equitable title

in plaintiff, who subsequently files a bill to set aside the sale, the purchaser

shall be entitled to no relief or consideration whatever in a court

administering equity in respect of the purchase money paid before he

became affected with notice, was questioned in Totten v. Douglas (18

Grant .352), and the assertion of it in this case for the purpose of sup-

porting the decree was also a reason for affirming the allowance of the

amendment. These claims of transfers of the legal estate to relations upon

an alleged verbal promiseto hold as a mortgage subject to redemption, or to

recovery upon repayment of a sum of money, ought to be scrutinized with

the utmost jealousy, but more especially when the rights of third persons

who have paid large sums of money to the apparent owners upon the faith

of their title being good are brought in question, and it might prove pro-
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motive of the ends of justice that the allowance of the proposed amend-
ment would give further opportunity for the consideration of this point.

Further, the decree took no notice of the interests of Watson, the

assignee of the mortgage, who could not be deprived of the estate by any-

thing done in the suit as constituted.

Per Ritchie C.J. dissenting—The Supreme Court should determine

whether or not the Chancellor was right in his opinion that the amendment
refused by him, and directed by the Court of Appeal, would not on the facts

ae proved be of any avail to the defendants if it had been on the record at

the time of his decision ; and if not the amendment should not have been

allowed by the Court of Appeal, but the judgment of the Chancellor should

have been affirmed.

Appeal dismissed with costs, Ritchie C. J. and Henry J. dissenting.

21 Jnne, 1880.

The defendant Burke subsequently put in a supplemental answer deny-

ing notice of the plaintiffs claim, and claiming the protection of the registry

laws, and that he was a purchaser for value without notice. The case was

again brought on for tiie examination of witnesses and hearing, on Slst

March, 1881, before Spragge C, who held that the defendant had notice of

the plajntifit's claim at the time he purchased, and was not a hand fide pur-

chaser for value without notice.

On appeal to the Court of Appeal of Ontario that court was equally

divided. {See 9 Ont. App. R. 429.)

On appeal to the Supreme Court of Canada, Held, Gwynne J, dissent-

ing, that the redeemable character of the transaction being admitted on the

pleadings, was not open to discussion. The only point to consider was

whether the learned chancellor was wrong in finding as matter of fact that

the defendants had actual notice. If they had actual notice this would

defeat the registered title. The court being unable to say the learned chan-

cellor was wrong, thought the appeal should be dismissed.

Per Gwynne J., dissenting, that the transaction was a sale of the land

to McFarlane, and the evidence only established that McFarlane verbally

and voluntarily, and so in a manner not binding upon him, promised James

Peterkin, who acted as plaintiff's agent, and whom McFarlane regarded as

selling the land although the deed was made by the plaintiff, that he might

re-purchase the land, and that he (McFarlane)" would re-sell and re-convey it

to him upon repayment of the sum of f500 at any time during his (McFar-

lane's) lifetime ; and further, that there was no evidence establishing any

notice whatever binding upon the defendant Burke, or which could have any

effect to defeat his purchase. Appeal dismissed with costs.

Peterkin t. McFarlane.— 12th January, 1885.
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10. Assiinxnent of mortgages as collateral secnrlty—Dnty of Assignee as to

collecting—Bond, action on—£qnltable plea—Transfer of action to Court

of Cbancery under administration of Jnstlce Act, Ont.

Action on a bond conditioned to pay the sum of £18,250 on 1st July,

1863, with interest at six per cent, half yearly in advance. Plea upon equit-

able grounds, in substance, that before the making of the bond the plaintiffs

through the late John Hillyard Cameron, their trustee and manager, agreed

to advance to defendants the sum of £18,250 by transferring to them certain

sterling debentures of the town of St. Catharines to that amount, for which

the defendants should give to the plaintiffs good mortgages upon real estate

to be approved by plaintiffs' said manager, and that in the meantime the

defendants should execute said bond, but that the debentures should only

be handed over to the defendants as and when such approved mortgages

should be delivered to the plaintiffs ; that defendants assigned certain mort-

gages and executed others upon their own real estate, which were accepted

and approved by plaintiffs' manager, who handed over debentures amounting

at their par value to £14,000 stg. ; that plaintifis realized, upon some, if not

all, the mortgages, and defendants also paidtlarge sums on account and

defendants believed their bond was fully paid, but had received no account,

and as the payments were numerous and extended over many years and the

accounts were complicated, they prayed that the suit should be transferred

under the Admn. of Justice Act to the Court of Chancery and the accounta

there taken. The case was transferred to the Court of Chancery, where

with the consent ot the parties, a decree was made referring it to the Master

to take the account between the parties. The Maiter made his report and

the defendants appealed therefrom on three grounds : —

1. Because the Master had not charged the plaintiffs with the amount

of a draft for $1,697 with interest.

2. Because the Master ought to have charged the plaintifis with the

difference between £2,000 in sterling debentures and $8,000 currency, the

amount due on a mortgage, referred to as the Ross mortgage.

3. Because the Master ought to have charged plaintiffs with interest on

16,484 (the amount of a mortgage given by one McQueen and assigned to the

plaintiffs) from 10th August, 1859.

The first ground of appeal turned entirely on the weight to be given to

the evidence on one side or the other respecting the draft in question, which

the plaintiffs contended was an accommodation draft given by one of the

defendants to their manager, the defendants alleging that it was given in

payment of an instalment of interest. Proudfoot V. C. allowed the appeal

on this ground and his judgment was upheld by both the Court of Appeal

and the Supreme Court of Canada.
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As to the second ground of the appeal, it appeared that among the

mortgages assigned to the plaintiffs was one for $6,484 bearing interest at

6 per cent., executed by one McQueen upon certain land sold to him by one

of the defendants to secure the balance of purchase money. The land was

subject to a mortgage for $8,000, called the " Boss Trust Mortgage," and, at

the time of the sale to McQueen, it was agreed the defendants should pay

off this prior mortgage. At the time of the assignment of the mortgage to

the plaintiffs they were informed of this agreement, and to secure the plain-

tiffs, their manager retained two of the sterling debentures amounting to

£2,000 to pay this mortgage for $8,000. The defendants claimed that the

plaintiffs were responsible for the application of the $8,000 out of the pro-

ceeds of the debentures from the 9th March, 1860, the date of the assign-

ment of the mortgage, or that they should only be charged with $8,000 of

the £2,000 sterling. The plaintiffs contended that nothing should be

allowed, because their manager was also the manager of the Eoss estate,

and that the defendants consented to his retaining the two debentures in

his character as agent of the Eoss estate to be applied in satisfaction of

the Eoss mortgage, which was not satisfied until 1 S75.

Proudfoot V. C, Held, that the onus lay upon the plaintiffs to establish

clearly that the debentures passed from them to the defendants, and were

held by Cameron a,s agent of the Eoss trust and not as their agent, and as

the evidence was insufficient to support this contention the plaintiffs should

bear the loss.

This holding was also upheld by both the Court of Appeal and the

Supreme Court of Canada.

As to the third ground of appeal—although the plaintiffs took proceed-

ings on the McQueen mortgage, the suit was conducted in such a dilatory

manner that the final order of foreclosure wag not obtained till 2nd April,

1875, and the property was then sold by plaintiffs to McQueen at a price

much less than the principal and interest upon his original mortgage

amounted to.

Proudfoot V.C, Held, that the defendants were not merely in the posi-

tion of sureties for the assigned mortgages, who could not make the plain-

tiffs liable for mere delay in proceeding upon the mortgages, but that when

mortgages, or judgments, or securities of these kinds are assigned, the

assignees are affected with a trust in regard to them, which imposes upon

them the duty of diligence in their management ; the assignment removing

the property from the control of the debtor, and placing it within the con-

trol of the creditor, imposes uppn him the duty of using proper exertions to

render it effectual for the purpose for which it was assignedi The plaintiffs
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were therefore liable for not having collected the interest in question ; it

having been lost by the wrongful act of themselves, or their manager, for

whose conduct they were responsible.

The Court of Appeal and the Supreme Court of Canada afiSrmed the

judgment ofProudfoot V,C.

Appeal dismissed with costs.

The Synod of the Diocese of Toronto t. De Blaquldre-12tli Fell. 1881.

11. Agreement in general terms to give a mortgage in part payment of

purchase money is not complied with by assigning a second mortgage.

See SALE OF LANDS 11.

12. Foreclosure of mortgage—Sale of land under—Right to sne for residue

of debt—Frotalbltion.

The testator, Michael Kearney, jr., had given to the plaintiff a mortgage

on certain lands to secure the payment of some $7,000 due to the plaintiff,

and had also given to the plaintiff a bond conditioned for the due payment

of said debt according to the terms of the said mortgage. The mortgagor

made default in payment of the said money, and the mortgage was fore-

closed, and the mortgaged premises were sold by the sheriff, according to the

usual practice, and boughtin by the plaintiff for $4,000. The sheriff's report

of the proceedings under the decree of foreclosure and the sale of said land

and application of the proceeds, was duly confirmed by the court, and there

being still some $3,000 due the plaintiff, he brought this action on the bond.

The special case admitted that the proceedings in the foreclosure suit were

regular in every respect, and also that the plaintiff had since the said sale

conveyed the lands in question to a third party. The defendant applied for

a writ of prohibition to restrain the plaintiff from proceeding with the action,

claiming that such action opened up the foreclosure, and the plaintiff, not

being in a position to re-convey the mortgaged premises to the defendant,

or the heirs of the mortgagor, his remedy on the bond was barred.

The Supreme Court of Nova Scotia held, that the English rule did not

apply, as the practice was different in Nova Scotia, the sale of the mort-

gaged lands not being the act of the mortgagee but of the court, and refused

the writ. ;

On appeal to the Supreme Court of Canada, Held, aflBrming the judg-

ment of the court below, that the mortgagee was not prohibited from pro-

ceeding on the bond to recover the residue of his debt.

Appeal dismissed vnth costs.

CUstaolm T. Kenny—16th February, 1885.

13. Of interest in ship.

See INSOLVENCY 13.
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14. Mechanic's lien as against prior mortgagee.

See MECHANICS LIEN.

15. Assignment of equity of redemption in trnst^R^couveyanee—Foreclosure
against trustee—Subsequent sale—Power of sale, exercise of, by deed after

foreclosure.

Kelly gave a, mortgage of leasehold premises to respondents, with coven-

ant authorizing them to sell on default, with or without notice to the mort-

gagor, and at either public or private sale. The mortgage conveyed the un-

expired portion of the current term and " every renewed term.'' Afterwards

Kelly conveyed the equity of redemption in the mortgaged premises to one

O.'S., in trust, to carry out certain negotiations, and left the country. Dur-

ing his absence the lease of the ground expired, and it was renewed in the

name of O.'S. Default having been made in payment of interest tmder the

mortgage, a suit was brought against O.'S. for foreclosure, prior to which O.'S.,

having been threatened with such suit, re-conveyed equity of redemption to

Kelly, but deed was never delivered. O.'S. then filed an answer and dis-

claimer of interest in said suit, which he afterwards withdrew and consented

to a decree, and the mortgagees subsequently sold the mortgaged premises

to the defendant Darner for a smn less than the amount due on the mort-

gage ; the deed to Damer recited the proceedings in foreclosure and pur-

ported to be made under the decree.

Kelly brought suit to have the decree of foreclosure opened and can-

celled, the deed to Damer set aside, and to be allowed to come in and

redeem the premises.

Held, affirming the judgment of the Court of Appeal (11 Ont. App. R.

526) Strong J. dissenting, that even if the decree of foreclosure were impro-

perly obtained, and consequently void, yet the sale to Damer was a proper

exercise of the power of sale in the mortgage and should be sustained, and

that it passed the renewed term which was included in the mortgage.

Appeal dismissed with costs.

Kelly T. Imperial loan Ins. Co. (22 C.I.J. 18, 6 C.l. Times 117) 16tli Not.

1885.

16. Foreclosure and sale—Purchase by mortgagee—Right to redeem-fBlatute

of limitations—R. S. Ont. ch. 108 sec. 19—Trustee for sale-Acqnlescence.

In a foreclosure suit against the heirs of a deceased mortgagor, who were

all infants, a decree was made ordering a sale ; the lands were sold pursuant

to the decree and purchased by J. H., acting for and in collusion with the

mortgagee, who had not received permission from the court to bid
; J. H.,

immediately after receiving his deed, conveyed to the mortgagee, who there-

upon took possession of the lands and thenceforth dealt with them as the

absolute owner thereof; by subsequent devises and conveyances the lands
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.

became vested in the defendant M, H., who sold them to the defendant L.

a bond Jide purchaser, without notice, taking a mortgage for the purchase

• money. In a suit to redeem the said lands brought by the heirs of the

mortgagor some eighteen years after the sale and more than five years after

some of the heirs had become of age (See 9 Ont. App. R. 537),

Held, that the purchase by the mortgagee through J. H. was void in

equity ; the evidence showed that the arrangement had a prejudicial effect

upon the sale, and the price was less than the fair value of the property
j

the suit was one impeaching a purchase by a trustee for sale, and the

defendants and those under whom they claimed never having been in pos-

session in the character of mortgagees, the Statute of Limitations had no

application and the right of the plaintiffs to redeem was not barred; nor had

the plaintiffs lost such right either by laches or acquiescence, as it appeared

they were not aware of the fraudulent character of the sale until just before

commencing their suit. That L., being a purchaser for valuable consideration

without notice, was entitled to retain the benefit of his purchase subject to

the mortgage, which should be deposited in court, and upon which, and the

money thereby secured, the plaintifls should have a lien for the amount

which might be found due to them, and L. should be ordered to pay the

mortgage money into court as it should becorue due, L. to be paid his costs

by his co-defendants. Appeal allowed with costs,

Fanlds t. Harper. 22 C. 1. J. 162 ; 6. C. L. T. 246.--9tli Slarcli, 1886.

Mortmain—Statutes of—Not in force in New Brunswick.

See WILL 6.

Municipal Acts—Eelating to original road allowance.

See HIGHWAY.

Municipal Corporation—Power to raise level of streets.

See CORPOEATIONS 16.

2. Liability of for non-repair of streets.

See CORPORATIONS 18.

3. Liability of for defective bridge.

See CORPORATIONS 19.

4. Municipality—Drainage In—Petition for—Extending into adjoining Mnni-

clpality—Report of Engineer—Hot defining proposed termini—Benefit to

lands In adjoining nnnlclpaliiy—Assessment on adjoining Maniclpalltr.

Under the drainage clauses of the Municipal Act a by-law was passed

by the township of Chatham founded on the report, plans and specifications

of a surveyor, made with a view to the drainage of certain lands in that town-

ship. The by-law, after setting out the fact of a petition for such work having
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been signed by a majority of the ratepayers of the township to be benefitted

by the work, recited the report of the surveyor, by which it appeared that in

order to obtain a sufficient fall it was necessary to continue the drain into the

adjoining township of Uover. The surveyor assessed certain lots and roads

in Dover, and also the town line between Dover and Chatham, for part of the

cost as for benefit to be derived by the said lots and roads therefor. The

township of Dover appealed from this report, under sec. 582 of 46 Vic. ch.

18, on the grounds, inter alia, that a majority of the owners of property to

be benefitted by the proposed drainage works had not petitioned for the

construction of such work as required by the statute ; that no proper reports,

plans, specifications, assessments and estimates of said proposed work had

been made and served as required by law; that the council of Chatham, or

the surveyor, had no power to assess or charge the lands in Dover for the

purposes stated in the said report and by-law ; and that the report did not

specify any facts to show that the council of Chatham, or their surveyor, had

any authority to assess the lots or roads in Dover for any part of the cost of,

tne proposed work ; that the assessment upon lots and roads in Dover was

much too high in proportion to any benefit to be derived from the proposed

work and that no assessment whatever should be made on the lands or roads

in Dover as the work would, in fact, be an injury thereto ; and that the report

did not sufficiently specify the, beginning and end of the work, nor the

manner in which Dover was to be benefitted.

Three arbitrators were appointed under the provisions of the a«t, and at

their last meeting they all agreed that the Township of Dover would be bene-

fitted by the woik, but E. F., one of the arbitrators, thought $500 should be

taken off the town line, and W. D., another of the arbitrators, held that

while the bulk sum assessed was not too great the assessment on the res-

pective lands and roads and parts thereof should be varied, but that this

was a matter for the Court of Revision. A memorandum to this effect was

signed by W. D. and A. E. the third arbitrator, at the foot of which R. F.

signed a memorandum that he dissented and declined to be present at the

adjourned meeting to sign the award " if in accordance with the above

memoranda." Later, on the same day, W. D. and A. E. met and signed an

award determining that the assessment on the lands and roads in Dover,

and on the town line made by the surveyor should be sustained and con-

firmed ; that the appeal should be dismissed, and that the several grounds

mentioned in the notice of appeal had not been sustained.

The Queen's Bench Division set aside this award on two grounds, namely,

want of concurring minds in the arbitrators, and of defect in the surveyor's

report in not showing specifically the beginning and end of the work. 5 0.
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R.325. The judgment of the Queen's Bench Bivision was sustained by the

Court of Appeal. 11 Ont. App. R. 248. On appeal to the Supreme Court of

Canada

:

Held, Ritchie C.J. dissenting, that the award should have been set aside

upon the ground that it was not shown that a petition for the proposed work

was signed by a majority of the owners of the property to be benefitted

thereby, so as to give to the corporation of Chatham jurisdiction to enter the

township of Dover and do any work therein.

That the arbitrators should have adjudicated, upon the merits of the

appeal, against the several assessments on the lots and roads assessed, as

their award was, by sees. 400 and 403 of 46 Vic. ch. 18, made final, subject to

appeal only to the High Court of Judicature, and it was not a matter for the

Court of Revision to deal with at all, as held by one of the arbitrators.

That the award should have been set aside because it did, in point of

fact, as it stood, profess to be a -final adjudication against the township of

Dover upon all the grounds of appeal stated in the notice of appeal, and did,

in point of fact, charge every one of the lots and roads so assessed with the

precise amount assessed upon them respectively, although, by a minute of

the proceedings of the arbitrators who signed the award, it appeared that

they refused to render any award upon such point and expressed their

intention to be to submit that to the Court of Revision.

That the arbitrators should have allowed the appeal to them against the

surveyors assessment, and that their award should have been set aside on

the merits, because the evidence not only failed to show any benefit which

the lots or roads in Dover which were assessed would receive from the pro-

posed work, but the evidence of the surveyor himself showed that he did

not assess them for any benefit the work would confer upon them, but for

reasons of his own which were not sufficient under the statute and did not

warrant them to be assessed.

Appeal dismissed with costs.

Tbe Corporation of the Township of Chatham and North Gore t. The Corpora-

tion of the Township of Dover East and West.—April 9th, 1886.

Mutual Insurance Companies—Uniform Conditions Act, E. S. 0.

ch. 162, not applicable to.

See INSURANCE, FIRE 5.

Navigation— Obstrnctlon in navigable waters, below low water mark-

Wnisance—Trespass.

E. et al. brought an action of tort against W. for having pulled up piles

in the harbor of Halifax below low water mark, driven in by them as sup-

ports to an extension of their wharf, built on certain land covered with
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water in said harbor of Halifax, of which they had obtained a grant from the
provincial government of Nova Scotia in iiugust, 1861. W. pleaded, inter
oiia,that«hewas possessed of a wharf and premises in said harbor, in
virtue of which he and his predecessors in title had enjoyed for twenty years
and upwards before the action, and had now, the right of having free and
uninterrupted access from and to Halifax harbour, to and from the south
side of said wharf, with steamers, &c., and because certain piles and tim-
bers, placed by the plaintiffs in said waters, interfered with his rights he
(defendant) removed the same." At the trial there was evidence that the
erections which B. et al. were making for. the extension of their wharf did
obstruct access by steamers and other vessels to Ws. wharf. A verdict was
rendered against W., which the,full court refused to set aside.

On appeal to the Supreme Court of Canada it was Held, reversing the

judgment of the Supreme Court of Nova Scotia that, asthe Crown could not,

without legislative sanction, grant to E. et al. the right to place in said har-

bor below low water mark any obstruction or impediment so as to prevent

the free and full enjoyment of the right of navigation, and as W. had shown
special injury, he was justified in removing the piles which were the trespass

complained of.

„ ^, Wood T. Esson.--lx, 239.
2. Obetniction m navigable rivers.

See LEGISLATUEE 8.

o. Impeding^ navigation of river-Obstrnctions placed for purpose of
repairing bridge—Powers of Bridge Company—ITegllgence-Damages to
raft-43 Tic. eta. 61 D.-44 Vic. eta. SI D.

The plaintiff, by his declaration in this action, in substance alleged that

he was possessed of a raft of oak logs and was lawfully floating the same down

the Bed River, which is a navigable river, and that the defendants had unlaw-

fully placed certain piles and obstructions in the bed of the said river and

obstructed the free navigation thereof, so that the raft of the plaintiff struck

against the said piles and obstructions, and thereby the said raft and the said

logs composing the same were carried away, destroyed and sunk.

The defendants, by their pleas, denied that they placed said piles and

obstructions in the bed of the said river, and alleged that the said raft was

not the plaintiff's, and also alleged that they were a body corporate,

empowered by certain Acts of the Parliament of Canada (43 Vic. .ch. 61, and

44 Vic. ch. 51,) to erect, construct, work, maintain and manage a bridge

across the Red River, and that in pursuance of said Acts they have erected

such a bridge, and that before the happening of the events complained of it

became necessary, for the purpose of keeping up and maintaining the said

bridge, to place the said piles and obstructions, in the declarationmentioned,
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in the bed of said river, at and under the said bridge, and that thereupon

they lawfully placed the said piles and obstructions there for the purposes

aforesaid, and not otherwise, and that they used the utmost care and dili-

gence in the placing of said piles and obstructions, so as not to interfere with

the free navigation of said river, and that the said piles and obstructions did

not interfere with the free navigation thereof, and that the damages com-

plained of happened through the appellant's own negligence.

The bridge having been injured by the ice in the spring of 1882, it

became necessary to repair it. The piles, <fec. complained of were pladted in

the space where the plaintiffs raft struck, for the purpose of being used in

the repairing of the bridge and rebuilding the permanent structure after its

injury.

The bridge ^as constructed with a swing or draw, and two spaces of

between eighty and ninety feet were left, one upon each side of the swing

pier, as required by the Acts of incorporation. These spaces were open at

the time of the injury complained of, no piles having ever been placed in

them.

A verdict was found for the plaintitt'. The Court of Queen's Bench for

Manitoba set the verdict aside and ordered a non-suit to be entered-

' On appeal to the Supreme Court of Canada, Held, that the defendants

had not exceeded, nor been guilty of negligence, in carrying out the powers

conferred upon them by their charter, and were therefore not liable.

Appeal dismissed with costs.

Kolston T. Red Rirer Bridge Co.—12tb May, 1885.

4. Navigation, interference with—Water lots—Crown grant—Easemen<>-Tres'
pass.

This is an appeal from the judgment of the Court of Appeal for Ontario

dismissing the appeal of the defendants, the London and Canadian Loan and

Agency Company (limited), Sidney S. Hamilton and Robert B. Hamilton,

from the judgment of the High Court of Justice, Queen's Bench Division.

The action was brought for certain trespasses committed by the defend-

ants in entering upon the plaintiffs' water lot and forcibly preventing the

plaintiffs from using or filling in the same, the defendants pretending that

they were entitled as owners of the adjoining lot to a right of way over the

plaintiffs' property, " together with the right to anchor ships, vessels, tugs,

schooners and boats, and allow them to remain upon the lands so claimed

by the plaintiffs during the time navigation is closed in each year, and also

at other times for shelter and repairs, or other causes of detention, as well

as for the purpose of loading and unloading at all times of the year."
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The water lot in, question is bound on the. north by the Toronto Esplan-

;-- ade, on the south bythe WjndnjiJl I4ne,(ati,ijnaginary line,.,whii^Jy forms the

' southerly boundary of all the, water lotsJn ,the city,-,of|jroroi^),jpn the west

by the production of the. eastern limit, of §eorg^ street, and on , tljie east by

-the water, lot of the, defendants, and is ,occupied by thftiplaintjiff, Q-eorge

Warin, who continues to carry on the,business.of boat ly}il,<jling,in, which he

was engaged at 'the commencement oi .thi^ action,.iz) partnersbip with his

' brother, James .Warin, ^deceased.

The facts wiE.heJouiid more fuUy,e(et out in th,e .reports, of,l^e case in

the court below. 7 Ont. B. 706 ;e 12 Qi^t. App. E. 327.

The -Court of Appeal fo¥ .Qnt^io, Held, affirming the, ju4s°J®'^*' "^ *^®

Queen's Bench .Division, that the plaintiffs .plainungund^r,a grant from the

crown to the.city of .TorontOji.wluQh gave.a right to the city, and^ its, lessees to

., .. -occupy and.jase.for.ihe purposes of stpres and buildings certain lots covered

with-water, which grant Wfts coB&med by legislation, had- the right to build

• as they chose upon the lotsj.subject to ,ajojr, regulations wh^ch the city had

the-power. to impose upon the lots, andj in dping so to, i;pterfere with the

'. •rights of the public to navigate the waters.

The .finding of . the jury, negativing an easement contended for by the

.-defendants, yyas also affirmed by that court.

... On appeal; to the g^preme Court of,C^na(Ja, Held, that tl^ejj^jdgment of

,
.. . .the court below, should.be .affirmed.

uPer Bitchie C.J,—TJie jury in the pas.? negatiyed,t^e §uppose^djeasement

-^claimed by the defendants,, th^. Sivisipn^l Court sustained ^ujcb finding and

II-.. - th&Court of Appeal found it, impossible to say that tl^e jury hatj erred. No
....

: good reason has been assigned in this cpurt to justify its,iritef^erenc.e. With-

• •
. » out the epitablishmentiOf suchan easerneijt and an ipterferenQe.-.therewith it

K.is clear defendants canpqt . succeed. .
T^l^e .cpmbiA^d efifecjt pf tbe Crown

..... grant and the, 8u.b»eque,ntJ.egislati9in cle^fly gaye a righlj, ^Ojifl,terfere with

.
. the navigation by .building, on ; or .filling up the lots. Until b|uilt- on or filled

up the- public, no ,doubt, jhad .tbe right to use,the open .waters, llpr, the pur-

poses lOf. trade and navigation; ,bi^ such a use];,by any one ii^diviciual would

not give him. a, prescriptive right,agai?jpt tbft owney. Thp tying of,the vessels

;.- .iby defendants at their wharf was avowedly for the purpose pf. preventing

' • plaintiffs using their, propertykj, Pefendapits having built, on th^ir own pro-

-: - perty and having turned it to its full, advantage, clain^iad tbey coi^d not get

. the benefit ofj itiunlessjallowedi, to i
use, part pf plaintiffs' lot,, Th^re was no

-, ..reasonable ground for. interfering as an, Appellate Cpurt with.tlie decision

of the court beIow>

Eoumier,. Henry aindjjTaiuibereau.JJ. concurred.

20
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Per Gwynne J ^Tbe position taken by tlie defendants, by way of

defence to this action, is utterly untenable. The defendants, the Loan

Company, are owners in fee, and the other defendants are in possession

xmder them of a piece of land covered with water known as the east half of

a certain water lot called water lot number 17, situate on the south side of

the esplanade, in the city of Toronto, by title derived from one George

Monro, deceased, and the plaintiffs are tenants of the west half of the same

water lot under J. M. Monro, who is the devisee thereof in fee under the

will of the said George Monro. The southerly limit of this water lot, that is

its limit on the water side, is a line drawn across the Bay of Toronto from a

point near the site of the French fort, west of Toronto garrison, to Gooder-

ham's mills, as described in letters patent under the great seal of the late

Province of Upper Canada, granted in the year 1840, which letters patent

and the title to the lands covered with water thereby granted, including this

water lot number 17, were confirmed by two Acts of the Parliament of the

late Province of Canada, namely 16 Vic. ch. 219, and 23 Vic. ch. 2 sec. 35.

Now to an action of trespass brought by the plaintiffs against defen-

dants for forcibly and wrongfully entering upon the plaintiff's, half of the

said water lot, and breaking down certain fences of the plaintiffs thereon,

and with vessels trespassing on the same, and forcibly preventing the plain-

tiffs from filling up the said water lot and enjoying the same, the defen-

dants plead that at the time of the alleged trespass complained of, the

defdiidants Hamilton were in possession of the said east half of the said

water lot No. 1 7, under a contract for the purchase of the same made with

the defendants, the company, who were the owners thereof in fee simple,

and that the occupiers of the said east half of the said water lot for twenty

years before this suit enjoyed as of right without interruption for the more

convenient use, occupation and enjoyment of the said land of the defen-

dants a way for, in, and with, ships, vessels, schooners, tugs, and boats, from

a public highway on the waters of the bay in front of the city of Toronto

over the said land in the statement of claim claimed by the plaintiffs to the

said water lot of the defendants, and from the said last mentioned water

lot over the said land so claimed by the plaintiffs to the said

public highway at all times of the year, together with the right to anchor

all such ships, vessels, schooners, tugs and boats, and allow them to remain

upon the lands so claimed by the plaintiffs during the time navigation is

closed in each year, and also at other times for shelter, or repairs, or other

cause of detention, as well as for the purpose of loading and unloading at all

times of the year, and the plaintiffs on the occasion of the trespasses alleged

in their statement of claim and at other times drove piles in the land claimed
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by the plaintifis, and in that way and by other means and devices interfered

with and obstructed the defendants in the use and enjoyment of the said

way and the said rights, and the plaintiffs threaten and intend to, and they

will, unless restrained from so doing, continue to interfere with and obstruct

the defendants in the use and enjoym6.nt of the said way and rights. What
in effect the defendants assert by this plea is, that as appurtenant to the east

half of this water lot, No. 17, and the erections thereon, the defendants have

acquired by prescription a perpetual easementand right of way from the

waters of the bay in front of the city of Toronto lying outside of the line

known as the windmill line across those waters of the bay inside of that

line, which cover the west half of the said water lot. No. 17, to a wharf

erected in the waters of the same bay, situate on the east half of the

same water lot, and have so made the west half of the said water lot,

No. 17, and the waters of the bay which cover it servient to the east

half of the same water lot. But if the waters covering the west half of

the said water lot be, as they in evidence appear to be, situate in the

navigable portion of the Bay of Toronto they are, although inside the wind-

' mill line, so long as the water lot remains unreclaimed or unimproved,

equally open to all members of the public navigating the same, and no pri-

vate easement therein can be acquired by any particular person by reason

of his being the owner of an improved or reclaimed water lot or otherwise.

To meet this view the defendants, by way of alternative defence, have

pleaded that the lands claimed by the plaintiffs, that is to say, the west half

of the said water lot No. 17, are and -were, at the time of the trespasses

alleged in the statement of claim, covered by the waters of Lake Ontario or

of the harbor of the City of Toronto, which is an inlet of said Lake Ontario,

which were then, and had always theretofore been and now are, public navi-

gable waters flowing and being over and upon said lands, and such waters

were not at any time, and are not now, the property of the plaintiffs, and

the defendants at the time of the alleged trespass, and before and since, were

entitled equally with the plaintiffs in exercise of the right as part of the pub-

lic of Canada, to the full and uninterrupted use and enjoyment of the said

public waters flowing and being over and upon the lands claimed by the

plaintiffs, and the plaintiffs wrongfully, on the occasion of the alleged tres-

passes in the statement of claim mentioned, and at other times, by the

means stated in the statement of claim, and by driving piles in the lands

claimed by the plaintiffs so that the same stood up through the said public

waters, and by other means and devices, interfered with and obstructed the

navigation of the said waters and the defendants, in the enjoy-

20*
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ment of. tKe same, and if the ' (T^fSh'daMs -did any of the acts com-

plained 6f,'which they d^y, th'e^'did so for the purpose of ahating a public

nuisance existing in lh6 said' Waters and" oihstruoting the the navigation

thereofj'andwhichactsdf the 'pliainiSffs were also anuisatioe and injury to

the defendants,'and hindered"them from the free' enjoyment and use of the

said public right of navigation.

Neither of these coiitradictory defences is at aJi tenable, hot the first

because th6 vfaters covering the water lots, so long as they remain unre-

claimed, being navigable' waters of the Bay of Toronto, no private ease-

ment can be acquired iii suoli ' waters, whiSih arS Equally open to all her

Majesty's subjects to iiavigate upon, iiild not the second,' because, although

until reclaimed or enclosM' the*<vaterk covering the water lots as granted are

open to the public to navigate ujjOn,' still-the fight'tb iteclaim them, and to

appropriate them to their owh private ptirpb'Ses' and uses by the grantees

in the terms of the grainte, %hiBh Ti^as thd Kight Which the plaintiffs were

exercising, and With wnifch the defendants interfered, belongs to the grantees

of the respective water lots, and their heirs and assigns. The effect of the

letters patent granting the Water* lots, as "confirmed by the Acts of Parliament,

is to pass to the grantees th^ir heirs and'eissigns in fee simple the land

covered with water);'tbgeth^i* #ith'the ^ght dt "reclaiiilaingth'e- water lots by

filling theni up whoUy ' an*d tealtih^'dry' lind of them up to the wind-mill

Une^ or by'erectihg wharve^'''wa¥6hou&esj'or othrir"'struotures thereon at their

will imd pleasure', within the t^rins aiid ^rofisibnS of the lettiM's ^patent and

the confirming Acts' of IPatUameiit," In view Of the liigh-handed and vexa-

tious wa.y in wHich'the defe'ndahts'iht^rfered with the plaintififeiin the exer-

cise of their undoubted rights, the dkmageS iawarded by the jiiry, although

lar^e,' cannot be said to be eicessivfe. The'appeal mtist 'therefore, in my
' opinion,' Be dismissed With costs.

' "'* Appeal dishii^s^ With costs.

Warin \. The Loiidon & Can. Loan iSi Agency Go. "9tb April, 1886,

We^ligende—Accident--^Pkilui-e to'-use All*: Brakes.

-See IfAlLWAYS A^I>^ RAILWAY 'OOMPANIES 2.

2. Gbntributdry—CdlliSioi witli' Anchor.
'

iSee* ItARITlME 'COUET OF ONTARIO 2.

3. Collisioit causing death.

" "See '^ii&lTlME 'COURT OF ONTARIO 3.

4. Of servants of 'the Crown.

See PETITION Of RiaHt 1, 10, II, 15.
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5. Of Leesej^—pability for fire.

See LANDLORD AND TENANT 4.

6. Of Eailway Qoippany.

See RAILWAYS AKfD RAILWA-Y COMPAlflES 14, 15, 16, 17.

7. Of Tug towing raft.

See MARITIME CQURT.PJf, ONTARIO, 4.

8. Of Munidpal Corporation—^llfon-r.ep^ir pf ^tr^etp. ,,

See CORPORATIONS 18.

9. Of Municipal Corporation, for defective Bridge.

See CORPORATIONS 19.« ,,

10. Of Eailway Company—^Damages—" Ees ipsa loquitor."

See RAILWAYS AND RAILWAY COMPANIES 21.

11. A(ftion against Bridge Company fqr damages ,to raft. Powers of com-

pany.
See NAVIGATIONS.

12. Of Eailway pompany—Causing death of wife—Damages.

See RAILWAYS AND RAILWAY COMPANIES 24.

13. Of Solicitor, in not, registering mortgage—Laches by client.

See SOLICITOR AND CLIENT 2.

'

14. Eailway Company—Eight to protect itselffrom liability for, by special

oontracji—Eailway Act, 1868, sec. 20 BTi,b,-aec. 4—31 Vie. ch. 43 sec. 5.

See RAILWAYS AND RAILWAY COJffiPANIES 25.

15. Of Mimicipal CorporationTTT-J)«fectixp,;sidewalk^-Cpntributory negU-

gence-r-I^ew trial. .

See CORPORATIONS 23.

16. Eailway Company—^Accident^^Ferry—^Wharf—Absence lOf reasonable

precautions.

See RAILWAYS AND RAILWAY. COMPANIES 26.

New Brunswick—Dispute with Province of Canada as to territory-^

Timber Licenses—Petition of Eight by Licensee against Dominion

Govenmient.

See PETITION OF RIGHT 20.

New Trial—Power to granl^Secs. 20 and 22 S. & B. 0. A.

See JURISDICTION 20, 22, 23.

^- lo criminal ^ppe^l—Cftns, fjtats. IT. C, cb. IIS, an4 Cpns. Stat. Ii. C. cb.
77. sees. 57, 58. and 59, as tbe same may be effected by 33 and 33 Tic. cb.

39 sec. 80, and 38 Tic. cb. 11, sec. 49,

Held, that, since the passing of 32 and 33 Vio. ch. 29, sec. 80, repeal-

ing so much of ch. 77 of Cons. Stat. L. C. as would authorize any court of
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the Province of Quebec to order or grant a new trial in any criminal case,

and of 32 arid 33 Vic. ch. 36, repealing sec. 6.3 of ch. 77 Cons. Stats. L. C,

the Court of Queen's Bench of the Province of Quebec has no power to grant

a new trial, and that the Supreme Court of Canada, exercising the ordinary

appellate powers of the court, under sees. 38 and 49 of 38 Vic. ch. 11, should

give the judgment which the court whose judgment is appealed from ought

to have given, viz: to reverse the judgment which has been given, and order

prisoner's discharge.
lallberte t- The Queen.-i, 117.

3. Hew trial—fTidence-Wbere Improperly received and afterwards with-

drawn by Judge from Jnry—license to cut timber.

The plaintiff was the licensee of certain crown lands, under license

from the Crown, to cut timber and logs thereon. These licenses did not

contain any description or boundaries, but were described as (1) "No. 192

" east half block 176 Muzerall Brook, containing three square miles,'' and

(2) " South of main S. W. Miramichi River, N. east quarter of block 42, and

"the southern IJ miles of block 41." The plaintiff endeavored by the

evidence of one Braithwaite and one Freeze to identify the lands alleged to

be included in these licenses, and in their evidence and that of one Flynn

proved that logs had been cut upon these blocks by two parties, respec-

tively named Sutherland and Kirwan, and on the trial the plaintiff offered to

prove the statements of these two parties and admissions made by them.

The defendant's counsel objected to these statements as no evidence against

the defendant, and on the objection being taken, the chief justice only

admitted it on the plaintiff's counsel undertaking to connect the defendant

with these parties, Sutherland and Kirwan. This he failed to do, but

called one Coleman, an agent of the plaintiffs, to depose as to certain state-

ments of the defendant. The plaintiff's counsel addressed the jury upon the

whole evidence, commenting upon all the facts, but the learned chief justice

in charging the jury said that if the case rested on the evidence of Braith-

waite,' he was of opinion that the plaintiff failed to make out his case, and

also stated his opinion that the declarations of Sutherland and Kirwan were

not evidence against the defendant, and that the plaintiff's case must

depend upon the conversations between Coleman and the defendant respectr

ing the logs. Upon this charge, the jury found a verdict for the plaintiff

for $965.

A rule nisi was obtained for a new trial, and after argument, the riile

was discharged by the first division of the Supreme Court of New Bruns-

wick, the judges holding, under authority of Wilmot v. Vanwart (1 P. & B.

496), that when evidence, which has been improperly received, has been
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withdrawn by the judge from the cousideration of the jury, such improper

admission of evidence is not a ground for a new trial.

On appeal to the Supreme Court of Canada, Held, that the Supreme

Court of New Brunswick was correct in refusing a new trial on the ground

of the improper admission of evidence ; the plaintiff having failed to connect

the statements of Sutherland and Kirwan with the defendant, such evidence

was properly and sufficiently vrithdrawn from the jury. But as regards Cole-

man's evidence there was not sufficient to go to the jury, and the learned

Chief Justice should have left nothing to the jury. On this ground the rule

nisi for a new trial should be made absolute.

Appeal allowed with costs.

Snowball t. Stewart.—16th February, 1881.

4. New trial—Banker and cnslomer—Deposit for special purpose—Wbere
whole evidence before the Conrt, case not sent back-Sec. 23 S. C. Act.

A firm in Ottawa, called Satchell Brothers, effected a composition imder

the Insolvent Act of 1875, for 33| per cent.

By their deed of composition and discharge the insolvents covenanted

with their creditors to pay the composition in four payments, and to give

each creditor their promissory notes for the several payments the notes

falling due : the first series on 4th November, 1876, the second on 4th May,

1877, the third on 4th November, 1877, and the fourtli on 4th May, 1878.

The first notes, viz ; those falling due on 4th November, 1876, were to

be secured by the endorsement of a Mr. Hill and a Mr. Dobier, and aU the

notes were to be further securfed by the assignee, Mr. Eastwood, holding in

trust, as security for their due payment by the insolvents', certain real estate,

which formed part of the assets.

The notes were duly given as agreed, and aU of the first series were paid,

except two, both of which were held by the Ontario Bank.

The gross amount of the composition was $11,931.89; each instalment,

therefore, was a little under $3,000, the exact amount being $2,982.97. The

two unpaid notes were for $260.84, and $1,036.30. Satchell Brothers kept

their account with the Ontario Bank. When these two notes matured they

were charged to the account of Satchell Brothers, and a renewal note was

taken from them with the same endorsers for two months, for the amount

of both notes which was $1,297.14, and the original notes were cancelled.

The note was three times again renewed, alwayswith the same endorsers,

viz: for twenty days, ten days and thirty days. The last renewal note fell

due on 1st May, 1877, three days before the second series of the composition

notes. It was a note for $1,310.97.
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Sometinite'iii the fall of 1876, Satohell' Brothers, being unable' to meet

the composition payments; iria;ae'&piJliGation"to the Trust-and Loan Cchu-

pany for a loan of $9,000—and subsequently for.an additional sum of $5,000

—making together the svim of $14,000, on the security of their read estate,

which the Trust and Loan Company' agreed to advance. r-The firm of Stew-

art Chrysler and G'ormully,'8olicitor8; 'of which ther jUaintiff was the senior'

partner; Wis einployed by the Trttst and Ijoau'eompanyias their agent* in

OttaWa/'to'^ee that this tMe to the property: -mortgaged' -was made satisfac-

tory, and thfeVeUpiori' to Complete the loan. A mortgage' for $9,090 wa« exe-

cuted and registered in December; 1876, and a mortgage' in ithe further- sum

of $5,000 was given in March, 1877. On investigating the title it was found

that the'laiids bfSktchBll' Brothers Were vested in the assignee, who held the

same as security for the payment of the composition notes given by Satchell

Brothers under the terms of the deed of composition above referred to" and

set out, and it became necessary to pay the whole composition and to obtain

from the assignee a reconveyance to Satchell Brothers, to protect the title

of the Trust and Loan Company, as mortgagees, before the loan could be car-

ried out. by that company. To secure that company the plaintiff was

instructed to purchase or pay all the composition notes remaining unpaid,

and for that purpose, on the 3rd May, 1877, the Trust and Loan Company,

through their solicitors in Toronto, enclosed two cheques to the plaintiff for

the respective sums of $8,599.90 and $4,780.70, with directions to pay the

notes falUng due the following day. On the 4th May the plaintifi deposit-

ed in the appellants' bank the following cheque of his firm :

"Ottawa, May 4th, 1877.

" The Canadian Bank of Commerce,

" Pay Manager Ontario Bank or order $4,500 to purchase composition

" notes of Satchell Brothers for Trust and Loan Company of Canada.

,, , ,
Stewart Chrtsles & Gokmullt."

"$4,500.""

This was endorsed by ih'e'ManagerV"" Credit'Satchell Brbthefs'composi-

tion account.' Sd, J.'H. Woodman, Manager."

The second instalment ofconipositio'n notes which fell due on that day,

together with the said note for $i,3ld.'97 were paid and charged against"' said

deposit'.

Mr. "woodman,'ihe baiik m*a.nager"wh6 h^ld the one note then three'days

over Aiie, and at wHose office'aUthe notes'fallihg'due that ^ay were payable,

had been "assured by "the Satcliells in the'^ previous' October <ir November

that ike over-due'note 'sliould be tfre firsi tlim'g^paid oiit of th'e" loan they'

had then in contemplation, and he was theretere prepared to ^n3 that that
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note was being provided for. One Harper was boctkkee^er for the Satchells^

and had in fact been their agent in procuring Mr; W6odiflan to hold dt^t the

note in' expectation of payment from the loan. He does tiOt appeal* to have

known that the money was lent to pay- the latter ttdtes' only, and he had

that very day a statement showing notes to the amount df $4,100' to be paid,

including the $1,310.97 note. But while Woodman and Harder' were 'thus

depending on' having this particular riote paid, ^the plaintiff Was ignorant of

its existence.

As soon as the plaintiff became aware that the note had beeli charged

to this acconnt,'he protested against the right of 'the' defendants to do' so.

He afterwards paid in other'moneys from time to'time to meet the third and

fourth instalments, and at laSt he ' signed the' formal ' confimtation of his

account, requii'ed by some banks when the customer's cheques 'afe returned

to him. This was an oversight and was oori'ect^d bya tender of the' note in

question, aiid a demand of the money.

This action was instituted to recover from the bank the sUm of $1,310.97.

The case was tried before Mr. Justice Cameron' and a 'jury. The only

question-left by thelearned j'tidge to the jiiry ,was the following:'

" Was this $1,310 note a "comp'bsition note or was it not? Was it a com-

" position tiote of Satohell Brothers ?" '

' And he directed the jury that if it

was not sxitsh,' the defendants -(the Ontario Bank) 'Were not justified in

charging it against the deposit 'of $4j50O, dtfd that the plaintiff would be

entitled to recover. The jury rendeSfed ^ verdict for the 'plaintiff' $1,'503.50

;

the learned judge reserving' leave) to the defendants to move to enter a non-

suit. ' The deifen'dants' obtained a^rule riisi in the Court- of Cojmmon Pleas,

calling upon the' plaintiff to show cause' why thfe' verdict Should not' be Set

aside and a new trial had between the parties,- or -a rlon-suit entered pur-

suant to the leave reserved at the trial, or why a new trial Should hot be had

between the parties, on the ground that the verdict was contrary to law

and evidence and against the weight of evidence. Judgment was given

making absolute the said rule nisi and ordering that the verdict be set aside

and a new trial had between the parties without costs, on the ground that

the note Was a cbmpositiSn note ahd'that the' only qUeStioll left to 'the'jury

being, whether this fabtewas' br wasUOt a^compbsition'^bte, ah'd the jury

(having found a verdict- for the plaintiff)'^ mtist have bS6n bf the opinion

that it was not, and consequently the finding ofth6 jury was contrary to the

evidence.

From the judgment of the Court of Comlnbn/ Pleas the respondent

appeaited'to the Court'Of Appeairfor OntariopWhicfralloWed. thesaid appeal V

with costs, and directed that the rule nisi in the CourtofGoiiiiSQOn -Pleas
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should be discharged with costs, on the ground that the question as to

whether the note in question was a composition note or not wag immaterial,

and that there was no evidence proper to leave to the jury on behalf of the

defendants, and the defence set up was not maintainable in law upon the

undisputed facts in evidence.

On appeal to the Supreme Court of Canada, Held, Eitohie C.J. doubt-

ing, and Gwynne J. dissenting, that the judgment of the Court of Appeal

should be aiffirmed ; that the deposit in the defendants' bank was for the

specific purpose of meeting the notes due that day, and the manager was not

authorized to apply the money to take up the note in question, and there was

no ratification by plaintiff of his act. The whole case being before the court

on undoubted evidence it was unnecessary to refer it to another jury.

Per Gwynne J The case having been tried only upon a question

wholly irrelevant, as to whether the note in question was a composition note or

not, and nothing else having been submitted to the jury, the verdict was

the result of a defective proceeding, and there was a total miscarriage which

could only be rectified by a new trial.

This court has been given by special statute jurisdiction in its discretion

to order a new trial if the ends ofjustice may seem to require it, although such

new trial may be deemed necessary upon the ground that the verdict is

against the weight of evidence—that is to say, upon a ground for which it

would have been competent for the court of first instance in the mere exer-

cise of its discretion to have ordered a new trial. But that this court should

prevent the taking place of a trial, which the court of first instance had

thought fit to order, purely in the exercise ofthe discretionary power vested

in that court, is an assertion of jurisdiction which is wholly beyond the

powers vested in this court by its constitution.

Appeal dismissed with costs.

Ontario Bank t. Stewart.—11th April, 1881.

5. Directed by Court of Eeview—34 Vic. ch. 4 sec. 10 and 35 Vic. ch. 6

sec. 13 (P.Q.)

See EAILWAYS AND RAILWAY COMPANIES 14.

6. Where rule taken for new trial only, the rule was affirmed, and non-

suit or verdict for defendant refused, though the Court was of opinion

there was no binding contract between the parties.

See SALE OF GOODS 13.

7. Where case reserved on questions of fact as well as of law.

See CORPORATIONS 19.

8. When ordered by Court below—^Evidence not so clear as to justify a

reversal of decision.

See TRESPASS 12.
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9. Appeal by defendants from Eule ordering a new trial—Affii-med, though

plaintiff held entitled to recover, there being no cross-dppeal.

See RAILWAYS AND RAILWAY COMPANIES 21.

10. Sale of lands by Eeal Estate Agents—^Mistrial—Omission to submit

material questions to Jury.

See SALE OF LANDS 12.

11. Verdict against weight of evidence—Appeal.

Where court below in exercise of its discretion has ordered a new trial

on the ground that the verdict is against the weight of evidence, the Supreme
Court will not hear the appeal.

, Eureka Woollen Mills Oo. y, Moss.-xl, 91.

12. But where new trial granted on questions of law as well as of fact,

appeal will be heard

—

Eureka Woollen Mills v. Moss (11, Can. S. 0. E.

91^ approved and distinguished.

See INSURANCE, FIRE 15.

13. Where evidence of contributory negligence not properly left to the

Jury—Defective sidewalk—Liability of Corporation.

See CORPORATIONS 23.

14. Terdlct against weight of evidence.

An action was brought to recover the price and value of goods sold by the

plaintiff to the defendant's brother, and on the trial the plaintiff gave evid-

ence of an agreement with the defendant whereby the latter, as the plaintiff

alleged, undertook to give notes at four months to retire notes at three

months given by his brother, the purchaser of the goods. The plaintiff

swore that this agreement was carried out for a time, but that the defendant

finally refused to continue it any longer. The evidence showed that the

defendant always gave his notes to his brother who carried them to the

plaintiff. The defendant, on the other hand, swore that he never made any

such agreement, but only gave notes to his brother to help him in his busi-

ness. The evidence of the plaintiff was entirely uncorroborated. A verdict

was found for the plaintiff' and the Supreme Court of New Brunswick refused

a new trial.

Held, Ritchie C.J. and Tasohereau J. dissenting, that the weight of evid-

ence was not sufficiently in favor of the plaintiff to justify the verdict, and

there must be a new trial.

Appeal allowed with costs and new trial granted.

Fraser t, Stephenson,—8th March, 18S6.
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15. Verdict for plainllfE-Tectanlcal breacta of Jeontract—Defendant lentiUed.

to nominal damages for.

In an action on a contract and also on, the common counts to recover

the balance of the contract price for work done for the defendant, the evid-

ence showed "that there was a technica,L breadi of the contract by which,

however, the defendant had sustained no substantial damage. A verdict

was found for the plaintiff and a rule for a new trial was' reiilsed by the

Divisional Court, and also by the Court c^ Appeal. t<, v

Held,6affirming.the-dacisi<5n of tha Court of Appeal, that a iverdict would

not beiset aside merely "to enter a verdictfinc ihe other party for nominal

damages.

Appeabdismissed-with costs.: i;

Beatty t. Ollle.—8th March, 18S6.

16. When doubtful whether a non-suit has been 'voluntary or otherwise,'a'

new ti-ial will be ordered.

See NON-SUIT 1.

Nonjoinder—Of tenants in common in action for use and occupation.

.S>e TENANTS IN COMMON. •

Nonsuit—Volnntary-JTew trial.j ,>

On the trial of an action in Nova Scotia the plaintiff was non-suited, and

on the argument of a rule to set such non-suit aside, and for a new trial, it.

was contended that the non-suit was voluntary. The minutes of the judge

who tried the cause merely stated that a non-suit was moved for, that the

plaintiffs counsel replied, and that judgment of non-suit was entered, and

the judge himself said that he believed the understanding to be that a rule

was to be granted. The Supreme Court of Nova Scotia held the judgment

of non-suit to be voluntary, and discharged the rule.

On appeal to the Supreme Court of Canada, Held, that as there was a

doubt as to what took place at the trial, the parties were entitled to the

benefit of that doubt, and the rule to set aside the non-suit must be made
absolute.

Appeal allowed with costs.

levy T. Halifax & Cape Breton By. & Coal Co.-24th Feh. 1886.

2. In action between adjoining land owners, for allowing water to accumu-

late in cellar..

-See DAMAGES 20.

« NEW TRIAL.

North Shore Railway CompanyTrnBigbt^to use streets of city, of

Quebec, ..

See COKPORATIONS 21.
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Notary—Buty of.

: > See SUCCESSION.

2.' Bvideaceof, not admisBible to'contradict deed prepared by him.

'See SALE OF LANDS 9.

3. As arbitrator—not disqualified ft-om having acted professionally—44

Vic. ch. 43 Q.

See ARBITRATION AND AWARD 8.

Notice—^To member of benefit society.

See BENEFIT SOCIETY.
2. To agent.

See INSURANCE.

8." Eeqnired to defeat registei-ed deed.

See TRESPASS 5.

4. Want of.

-See ASSESSMENT I, 4.

5. Of action—^Fishery officer not entitled to.

See FISHERIES.

6. Purchase for value without.

See MORTGAOE 9.

7. To third ai-bitrator, necessary.

See ARBITRATION AND AWARD 5.

8. Aotlce of action for false arrest—C. S. I.. C. oli. lOI see. 1—Extra jodlclal

to deal wltb question not directly before the court—C. C. P. 1st. pt. Gen,

Provs. sec. 33.

David Grant, who was the plaintiff in the first instance, was Grrand

Master of the Orange Order in Montreal during 1877-78. As such he was

arrested for disturbing the peace, and brought an action against the Mayor

of the city (the respondent) for false arrest. A notice of action was given

by appellant's attorney to the respondent, as follows :

—

"To the Hon. J. L. Beaudry, Mayor of MontreaL

" Sir.—We give you notice that David Grant of the city of Montreal,

salesman and trader, will claim from you personally the sum of ten thousand

dollars damages, by hiin suffered from the abuse made of your authority in

causing his arrest illegally and for no cause on the 12th day of July last

(1878), and that unless you make proper amend and reparation of such

damages within a month, judicial proceedings will be adopted against you.

Yours, etc.
••'' "'(Signed,) Doutre, Branchaud & McCord,

" Advocates for plaintift.

Jfontreal, 19th October, 1878."

The Superior Court (Mackay J.) Held, that under the C. C. P. P.Q., Art.

22 and Consol. Stat. L. Cr ch. 101 sec. 1, the respondent was entitled to a
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notice of action, and that the notice given was insuflSoient in not stating the

place where the alleged arrest was effected, and also in not stating the

name and residence of plaintiff's attorney or agent, and he dismissed the

action. This judgment was confirmed by the Court of Queen's Bench, but

that court went further, and Held, that Grant was properly arrested, being

a member of an illegal association. (See 2 Dorion's Q. B. R. 197.)

On appeal to the Supreme Court of Canada, Held, that the notice of

action was insufficient, for the reasons given by the court below, and also

because the cause or causes of action, as set out in the declaration, were not

sufficiently stated in the notice, and that any expression of opinion as to the

legality or illegality of the Orange association would be extra judicial and

unwarranted.

Appeal dismissed with costs.

Grant v. Beaudry.—llth Jannary, 1883.

Nova Scotia—Legislative Assembly of—^Power to punish for contempt.

See LEGISLATURE 9.

Novus Actus Interveniens.
See CHATTEL MORTGAGE 1.

Nullity—Absolute.

See SHERIFF 5.

jNTUlSaHCC—Damages-possession of wharf built on imbllc property-Rlepht

of action for trespass.

C. et al. built a wharf in the bed of the St. Lawrence, .which communi-

cated with the shore by means of a gangway, and had enjoyed the possession

of this wharf and its approaches for many years, when R., on the ground that

the wharf was a public nuisance, destroyed the means of communication

which existed from the wharf to the shore. C. et al. sued R. in damages,

and prayed that the works be restored. After issue joined, R. filed a supple-

mentary plea, alleging, that since the institution of the action, one C. B.,

through whose property C. et al.'s bridge passed to reach the street on shore,

had erected buildings which prevented the restoration of the bridge and

wharf.

Held, that R. having allowed C. et al. to erect the gangway on public

property and remain in possession of it for over a year, had debarred himself

of the right of destroying what might have been originally a nuisance to him,

and that, notwithstanding the subsequent abandonment of this wharf and

gangway, C. et al. were entitled to substantial damages.

Carerhlll t. Rol)lllard.-ll, 575.

2. Obstruction in navigable waters.

See NAVIGATION.
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Ofllcial arbitrators—Appeal from.

See AEBITKATION AND AWARD 9.

Ontario Judicature Act, 1881, sec. 43 Constitutionality of.

JURISDICTION 25.

Opposition—To seizure of real estate-Prescription—Rennnclation, effect

of, under Art. 1379 C. C.tl^. C. ; Art. 2191 C. C. L.. C, ; Art. 632 O. P. I.. C.

In January, 1856, R. MoC. sold certain real estate to J. McC, his sister,

by notarial deed, in which she assumed the qualities of a wife duly separated

as to property of her husband, J. C. A. After the latter's death, in 1866, J.

McC, before a notary, renounced to the communauti de Hens which sub-

sisted between her and her late husband. E. C. K., a judgment creditor

of R. McC, seized the real estate as belonging to the vacant estate of

the said R. McC, deceased. J. McC opposed the sale on the ground that

the seizure was made super non domino ei possidente, and setting up title and

possession. She proved some acts of possession, and that the property had

stood for some time in the books of the municipality in her name. E. C. K.

contested this opposition on the ground that J. McC's title was bad in law,

and simulated and fraudulent, and that there was no possession.

Held , that by her renunciation to the communauU de biens which sub-

sisted between her and her late husband at the date of the deed of January,

1856, J. McC. divested herself of any title or interest in said lands, and could

not now claim the legal possession of the lands under that deed or by pre-

scription, or maintain an opposition because the seizure was super non

domino et possidente.

McCorkill v. Knlglit.-Ui, 233.

2. Appearance by Attorney without authority—Judgment by default—Action

in disavowal—ReiinSte clTlle—Opposition a fin d'annnler-Arts. 483, 484,

505, C. C. P. P. Q.—Con. S. li. C. ch. 83 sec. 113—Application to stay set-

tlement of minutes and entry and execution of Judgment of Supreme
Court-Sec. 46 S. C. Act.

The appellant, jointly with S.'J. Dawson, signed a promissory note in favor

o^ the late Angus McDonald, in his lifetime of Becancour in the Province of

Quebec, at Three Rivers, on the 20th day of February, 1862, for the sum of

$800, payable at the Bank of Upper Canada in Three Rivers, on the 25th of

the following month of June, 1862.

On the 1st day of April, 1874, Severe Damoulin, Esq., Sheriff of the dis-

trict of Three Rivers, wrote to the appellant that a judgment against him

had been placed in his hands for execution, and this letter, the appellant

alleged, was the first he had ever heard of the note since the day he had

signed it.

The appellant being absent at the time and ignorant of any proceedings

against him, on receipt of Sheriff Damoulin's letter filed an opposition d, fin

d^annuler and petition.
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It appeared that a summons had issued out of the Superior Court at

Three Eivers on the. lOth-^. Oetobeir, 18S6, against the two- signers.of the

note, said appellant and the said 8. J. Dawson, which was served at the

,, domicile of the said S. J.^Dawson, butof which the baiUflT madereturn that

he had served a copy at their domicile (although the appellant alleged

he had no domicile in Three Rivers at the time) and on the 26th October,

; 1866, an appearance was filed for the defendants by Mr. J. B. 0. D., advocate,

but without any authority from the appellant, who knew nothing of the

proceedings.

The next proceeding taken, after this appearance, in prosecution of the

suit was by a notice served on the said J. B. 0. D., on the 5th January,

' 1874, without any step having been taken by the plaintiff in all that

time.

" Proceedings were carried on and services effected on the said J. E. 0. D.,

of which he appears to have taken no notice up to judgment by default on

the 2nd day of March following, of all which the appellant alleged he was

in utter ignorance, until apprised of the execution in his hands by the

Sheriff's letter of 1st April, 1874^ as above.

Mr. D., upon oath, stated that he was never employed by the appellant,

had never any communication with him upon the subject of this suit and

never informed him of the proceedings when served with notices in con-

tinuation of the suit in 1874. And further that shortly after the appearance

was filed by him in October, 1866, he was informed by the otherdefendant,

who alone had employed him, that the case was settled.

The Superior Court for Lower Canada, (Polette J,) dismissed the appel-

lant's opposition with costs, and tbi§judgment was - aflSrmed by the Court of

Queen's Bench.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ments of the courts below, that the opposition could not be taken to have

been made under Art. 484 of the Code of Proc, the judgment of the 2nd

March, 1874, having been rendered by the court in term, and against such a

judgment this opposition does not lie. That under C. S. L. C. ch. 83

sec. 112, the appellant should have proved that the place where the pro-

cess was served, was not his real domicile, and this he had not attempted to

do. That if made under Art. 505 of the Code of P., the appearance by

attorney covered any defect in the signification or the bailiff's return, or

even an entire want of signification, and this would be fatal under Art. 505,

as well as Art. 483. That the only way the appellant could get rid of the

appearance was by a regular disavowal, according to articles 192 and follow-

ing of the C. C. P. No such disavowal having been made, he must be taken to
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have waived, by the appearance filed in his name, all the irregularities in the

service and even the entire absence of service.

Appeal dismissed with costs.

Dawson V. Macdonald.—lOth Jane, 1S80.

2. (a.)

On the 26 November, 1880, an application was made to Taschereau J.

in chambers for an order directing the Registrar not to settle the

minutes ofthe judgment rendered by the court on the 10th June, 1880, and

not to tax the costs, and to restrain the plaintiffs from entering said judg-

ment, and taxing said costs, the object of the appellant being to stay the

execution of such judgment to allow him to disavow the attorney who

appeared for him in the court below, and to proceed against the judgment

against him by requ$ie civile.

Held, that as to the disavowal, it was too late for the defendant to take

such a proceeding, the attorney having appeared on the 26th Oct. 1866, and

the defendant having been aware of it on the 29th April, 1874, when he filed

his first opposition in the cause. That the judgment of the Supreme Court

must under sec. 46 of the S. C. Act be entered and sent to the court below

before the defendant could have recourse to a proceeding by requite civile.

The requite civile does not stay the execution as a matter of course, an order

of the court or a judge being necessary, and the defendant would have to

apply to the Superior Court or judge thereof for such an order. That a judge

in chambers should not grant an order staying the execution of a judgment

of the court, especially when the appellant has had ample opportunity of

making his appUcation to the full court.

Application refused with costs fixed at $10.

Dawson t. Macdonald.—26tli KoTember, 1S80.

2. (b.)

After these decisions against him appellant Dawson took regular pro-

ceedings in disavowal against the attorney J. B. 0. D.

That disavowal was produced before the Superior Court at Three Eivers,

and served upon the said attorney and the other parties in this case on the

]4thof December, 1880. Nevertheless, a new writ of execution was issued

at the instance of the respondent on the 15th of December, 1880, to enforce

the execution of the original judgment against the appellant.

On the 30th December, 1880, the appellant produced an opposition to

this last mentioned execution, and also a petition to stay the proceedings in

the suit whUe expecting a decision on the disavowal which had just been

produced.

The principal reasons of the opposition and petition were : (1) That

the appellant had disavowed the attorney, J. B. 0. D., who had appeared for

21
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him, and that he was prepared, to maintain the said disavowal
; (2) That the

said disavowal had been served upon all the parties in the case
; (3) That,

on the 15th of December, 1880, an action in revocation of the original judg-

ment in this cause had been issued.

The appellant, moreover, averred in this new opposition and petition

reasons founded upon certain facts which had only come to his knowledge

since the first opposition which he had produced.

The conclusions were that all the proceedings had and made in virtue of

the said writ, and that all proceedings in the present cause be stayed accord-

ing to law untU the decision of the proceedings had and taken by the said

opposant in the present cause, as weU on the disavowal filed therein as on

the action of revocation of the judgment' in this cause.

Issue was joined on these several proceedings and the appellant

and respondents consented by written agreement that these difierent issues

should be decided upon a common proof.

On the disavowal, the disavowed attorney, J. B. 0. D., duly filed an

appearance, and the respondents also appeared by their attorneys. The

pleas of the disavowed attorney, with exhibits, were filed, and a petition for

a Conunission Eogatoire was presented by the plaintiff in disavowal, the

present appellant, to examine a witness absent from Three Rivers. The

decision on that petition was suspended until a decision on a demurrer pro-

duced by the diavowed attorney. That demurrer was not decided, and the

respondents in the meantime pressed the production of the proof on the

opposition.

The Superior Court at Three Rivers dismissed this opposition on the

2nd of October, 1882, on the principle that there was res judicata. This last

judgment was confirmed by the Court of Queen's Bench of Lower Canada

on the same ground, Mr. Justice Tessier dissenting.

The appellant, Dawson, then appealed to the Supreme Court of Canada.

Ucld, reversing the judgments of the courts below, that there was no

res judicata, and that all proceedings in the cause and on the writ ol^luries

ven. ex de bonis mentioned in the opposition should be stayed until the

decision of the disavowal and of the action in revocation of judgment.

(Ritchie C.J. and Strong J. dissenting.)

Appeal allowed with costs.

Dawson t. Macdonald.— 12tli Jannary, 1S85.

2. (C.)

While the proceedings were going on on the opposition of the

30th December, 1880, another writ of execution was issued in the

original cause to collect the costs awarded to respondents by the Supreme

Court of Canada on the 10th June, 1880. To this writ the appellant Dawson
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filed a second opposition on the 18th January, 1881. This opposition was

dismissed by the Superior Court, and the judgment of that court was con-

firmed by the Court of Queen's Bench. The latter court refused an appeal

from the judgment on this second opposition, on the ground that the amount

in dispute was not sufficient to authorize an appeal.

Dawson thereupon moved before the Supreme Court of Canada for an

order to suspend the proceedings under the execution to which the oppo-

sition of the 18th January, 1881, was filed, and for leave to appeal from the

judgment on said opposition.

Held, that there was no ground for staying the execution. The court

had properly dismissed the appeal on the case presented, and that was a

final decision in itself, and it was no ground for staying the execution that

there were other proceedings in the court below which might possibly show

that the defendant should have succeeded in the original action.

Motion refused with costs.

Dawson T. Macdonald.—15th January, 1SS4.

3. To seizure for an amount less than $2,000—Appeal from Province of

Quebec—Jurisdiction

.

Sec JURISDICTION 27, 31, 36.

4. In nature of Petition in revocation of judgment.

See SHERIFF 5.

Parliament of Canada—Dominion Controverted Elections Act, 1874

—Intra vires—Dominion Coui-t—Procedure—^B. N. A. A., 1867, sees,

18, 41, 91, 92, sub-sees. 13 and 14, sees. 101, 129.

See ELECTION 4.

2. Act establishing Maritime Court of Ontario intra vires.

See MARITIME COURT OF ONTARIO 1.

3. Jurisdiction over Harbors—^Foreshore in Summex-side Harbor.

See HARBOR.

4l. Jurisdiction of, over Bay of Ctaalenrs—Tbe Flsberies Act, 31 Tic, cb. 60—

—14 & 15 Vic. cb. 63 (Imp.)—Justification, plea of—FIsbery Officer, rlgbt

of, to seize "on view."

Held, under the Imperial Statute, 14 and 15 "Vic. ch. 63, regulating the

boundary line between old Canada and New Brunswick, the whole of the Bay

of Chaleurs is within the present boundaries of the Provinces of Quebec and

New Brunswick, and within the Dominion of Canada and the operation of

The Fisheries Act, 31 Vic. ch. 60. Therefore the. act of drifting for salmon

in the Bay of Chaleurs, although that drifting may have been more than three

miles from either shore of New Brunswick or of Quebec abutting on the bay, is
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a drifting in Canadian waters and within the prohibition ofthe last mentioned

Act and of the regulations made in virtue thereof.

2. The term "on view" in sub-gee. 4 of sec. 16 of The Fisheries Act is

not to be limited to seeing the net in the water while in the very act of

drifting. If the party acting "on view" sees what, if testified toby him,

would be sufficient to convict of the offence charged, that is sufficient for

the purposes of the Act.

Mowat T. ircFee.-T, 66.

5. Canada Temperance Act, 1878—Constltntlonallty of—Powers ofDominion
Parliament—Sees. 91 and 93, B. N. A. Act, 1867—Power to prohibit gale

of intoxicating llqnors—Distribution of legislative power.

Held. 1. That the Act of the Parliament of Canada 41 Vic. ch. 16,

"An Act respecting the traffic in intoxicating liquors,'' cited as the "The

" Canada Temperance Act, 1878," is within the legislative authority of that

body.

2. That by the British North America Act, 1867, plenary powers of legis-

lation are given to the Parliament of Canada over all matters within the

scope of its jurisdiction, and that they may be exercised either absolutely

or conditionally ; in the latter case the legislation may be made to depend

upon some subsequent event, and be brought into force in 'one part of the

Dominion and not in the other.

3. That under sub-sec. 2 of sec. 91, B. N. A. Act, 1867, "regulation of

" trade and commerce," the Parliament of Canada alone has the power of

prohibiting the traffic in intoxicating liquors in the Dominion or in any part

of it, and the court has no right whatever to enquire what motive induced

Parliament to exercise its powers. (Henry J. dissenting.)

The Mayor. &e., of Fredertcton v. The Qaeen.—ill, 505.

6. Warehouse receipts—Sees. 46, 4? and 48 of 34 Vic. ch. 5 D., intra

vires.

See WAREHOUSE EECEIPTS 2,

7. 38 Vic. ch. 41, giving power to police and stipendiaiy magista-ates

to try offences in a summary manner, intra vires.

See HABEAS CORPUS 2.

o. Jurisdiction given to Tlce-Admlralty Courts to enforce penalties for

illegal distilling—31 Tic. cli. 8 sec. 156, Dominion Inland Revenue Act,

1867, intra vires.

Held, so much of sec. 156 of 31 Vic. ch. 8 (Dominion Inland Revenue

Act, 1867,) as gives the Court of Vice-Admiralty jurisdiction in oases for the

collection of penalties for illegal distilling is intra vires. The judgment of

the Supreme Court of Nova Scotia reversed. (See 3 Buss. <fc Geld. 453.)

Appeal allowed with costs.

Attorney fleneral of Canada v. Flint. -16th Jannary, 1881.
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9. The Liquor LicenBe Act, 1883, and act amending same, ultra vires.

See LIQUOR LICENSE ACT 1883.

Parties—Want of—in action to recover monies deposited in bank to

credit of succession.

See BANKS AND BANKIN& 4.

« PRACTICE.

Partition—partition ana Inventory, between cobelrs, action to annul—
For fraud and concealment—Compromise, deed of—Action to set aside for
fraud and coercion.

Two appeals with titles almost identical, argued together, numbered

123 and 449 respectively.

The former of these cases is an action by one Jane Charlebois, wife of

Dosithee Allard, to set aside a partake of the intestate succession of her late

brother Arsene Charlebois, to which she was a party, and bearing date the

4th of Npvember, 1870.

The action was taken out on the 4th of June, 1879, after the mar-

riage of Jane Charlebois to Allard. It set up that the inventory was made

by the appellant Hyaointhe Charlebois, that he had all his late brother's

property in his hands, that he and his brother Arsdne were co-partners, under

a deed of partnership, and that in fact the other members of the family had

trusted him entirely in all the matters relating to the estate. That being so

trusted he had taken the opportimity to defraud and cheat his co-heirs, and

particularly by representing that he had an equal share in the business as

partner of his late brother ; that he had not accounted for the capital

invested by his brother ; that he had undervalued the goods, possessed him-

selfof the ready money and debts, and had augmented the liabiUties of

the partnership. As to the real estate he had fraudulently estimated it at

less than half its real value. That he had affected to buy the shares of his

two sisters, who had no rights, as they were civilly dead, being nuns of an

order which prevented them from holding property, and that he had offered

to give up the advantages arising from this transaction in order to induce

the rest of the family to agree to the partage he was desirous of making.

The other members, and particularly respondent, were induced by the false

representations to agree to VIob pa/rtage.

It was also alleged that this inventory was not regularly made according

to law, inasmuch as one of her sisters was a minor, and that there had been

no expertise or curator appointed, and that therefore the whole proceeding

was null, and should be set aside.

The conclusions of the action were that the inventory and the deed of

portage should be set aside as fraudulent and null, that the defendant should
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be condemned to make a new inventory of thd eflfects of the partneiship, and

that there should be a new inventory of the other property and eflfects of

the succesBion, and a new portage of the whole.

The action was principally directed against Hyaoiathe ; the other mem-

bers of the family were made parties to be subject to the new inventory and

On the 19th November, 1879, the Superior Court (Maokay J.) set aside

the inventory and partition of the estate of the' late ArsSne Cbarlebois on

the ground of fraud, concealment and recel, practiced by Hyacinthe

Charlebois. This judgment was appealed to the Court of Queen's Bench.

Pending this appeal Hyacinthe Charlebois made with the defendant Allard

and plaintiflF, on the 5th of May 1880, a deed entitled " Compromise between

Dame Jane Charlebois, wife of Dosithee Allard, and Hyacinthe Charlebois,"

by which in consideration of the sum of $700, paid to the plaintiff,

and the costs of plaintiflTin said cause until judgment and those of appeal

paid to the attornies, the plaintiS desisted from, and renounced to her

judgment obtained as aforesaid, and assigned and transferred to the said

defendant H. Charlebois all the rights she might have and claim in the

estate of the said Arsene Charlebois, her brother, and in the estate of her

father, Arsene Charlebois, senior.

The case No. 449 was an action by Jane Charlebois to set aside the

deed of compromise for crainte, error and fraud. She contended that she

was intimidated by her husband, who was on the point of leaving the

country with another woman, into passing this deed with the object on his

part of procuring for him the money to run ofit with this other person, and

she aflirmed that the money was never paid to her but to her husband.

The Superior Court annulled the said deed of compromise of the 5th of

May, 1880, and restored the parties to the same position which they occupied

previously to the said deed, reserving to defendant Charlebois his recourse

to he reimbursed what he paid by virtue of this deed.

In case No. 123 the Court of Queen's Bench for Lower Canada (appeal

side) reversed the judgment of the Superior Court and dismissed the action,

and in case 449 also it dismissed the action, on the ground that the plaintiff'

received the consideration money foF the deed, which could not be set aside

unless she brought back airshe received under it.

On appeal to the Supreme Court of Canada, Held, that the judgments

of the Court of Queen's Bench should be aflSrmed. The evidence did not

establish fraud, or undue influence, or pressure in the execution of the

deed of compromise, and the compromise being ineflfectually assailed both



32T

Partition—Continued.

appeals must fall together and stand dismissed. Foumier and Henry JJ.

dissenting.

Appeals dismissed with costs.

Cbarlebols t, Charlebois—12tli January, 1885.

PartnerSnip ^Articles of-Constrnctlon of—Partners, rlgbts of.

The respondents, having on hand large contracts to fulfil entered into

partnership with the appellant under the style of J. W. & Co. The respon-

dent A. P. M. subsequently filed a bill in Chancery against W. (the appellant)

and his two sons co-partners, asking for a decree declaring him and his two
sons entitled to receive credit to the amount of 140,000, the estimated value

of certam plant, etc., used in the construction of the works done by the

partnership. The article in the deed of partnership executed before a notary

pubUc in the Province of Quebec, under which the respondent claimed to be

entitled to credit of $40,000, is as follows,: _" The stock of the said partner-

ship consists of the whole of the plant, tools, horses and appliances now used

for the construction of said works by the said parties of the first part A. P.

M. & Sons ; also all quarries, steam tugs, scows, and also all the rights in said

quarries that are held by the said parties of the first part, or any of them,

the whole of which is valued at the sum of $40,000, and is contained in an

inventory thereof hereunto annexed for reference after having been signed

for identification by the said parties and notary ; but whereas the said plant,

tools, horses, appliances, steam tugs, scows, quarries and other items have

been heretofore sold by the said party of the first part to the firm of M. &
W., of the city of Montreal, hardware merchants, to secure them certain

claims which they had against the said A. P. M. & Co., for moneys used in

the construction of the works referred to, to the extent and sum of about

$24,000 and interest ; and whereas the said J. W. has paid said amount of

$24,000 and redeemed said plant, tools, horses and appliances and quarries,

steam tugs and scows, &c., and now stands the proprietor of the same under

a deed of conveyance ; it is hereby well agreed and understood that the said

plant, tools, horses and appliances that are or may be put on the said work

shall be and continue to be the entire property of the said J. W, until such

time as he shall have realized and received out of the business and profits of

the present partnership a sum suflScient to reimburse him of the said sum

of $24,000 and interest so advanced by him as aforesaid, as also any other

sum or advances and interests which shall or may be paid or advanced to

the present firm or partnership, after which time and event the whole of the

said stock shall become the property of the said firm of J. W. & Co., that is

to say : That one-half thereof shall revert to and belong to the parties of the

first part, and the other half to the said party of the second part, as the said
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J. W. has a full half interest in this contract and all its profits, losses and

liabilities, and the said A. P. M., W. E. M. and R. M., parties of the first part

jointly and severally, the other half interest in the same," There was evi-

dence that the plant had cost originally $57,000, and that it was valued in

the inventory at $40,000 at the request of the appellant ; it was also shown

and admitted that the profits of the business were suflBcient to reimburse

the appellant the sum of $24,000 and other moneys advanced, and that there

was still a large balance to the credit of the partnership.

Held, Henry and Grwynne JJ. dissenting, that the plant, &c., furnished

by the respondents having be^n inventoried and valued in the articles of

partnership at $40,000, the respondents had thereby become creditors of the

partnership for the said sum of $40,000, but as it appeared by the said

articles of partnership that the said plant was subject at the time to a lien of

$24,000, and that said' lien had been paid off with the partnership moneys,

the respondents were only entitled to be credited, as creditors of the part-

nership, with the sum of $16,000, being the difference between the sum paid

by the partnership to redeem the plant and the value at which it had been

estimated by both parties in the articles of partnership.

Wortbington \. JUacDonald.-lx, 327.

^< Joint purchase of debentnres- Interest in margin deposited—One part-

ner witbdrawing from bank more tban bis sbare of margin obliged to

reimburse tbc otber partner in tbe transaction.

The facts, as stated in thejudgments rendered, are as follows :_Jn, May,

1876, the defendant authorized one McCord, his broker, to bid for city of

London debentures, amounting to $220,000, then about to be issued, and in

the purchase of which the defendant did not wish his name to appear.

McCord, accordingly, bid for them, and his bid of 98| per cent, was accepted.

When bidding for them McCord was under the impressiom that he was

doing so for the defendant, although McCord's name was put forward as

purchaser. The defendant, however, was only willing to take a half interest

in the debentures. In order to secure them it was necessary to raise the

sum of $219,486 to pay for them. Negotiations for this purpose took place

between McCord and different banks, and at one time it was thought these

negotiations would be completed with the bank of Montreal upon the

deposit of $13,000 by way of margin, together with the debentures them-

selves when obtained, and an agreement as to their sale. McCord appears

to have had difficulty in raising the one half of the $13,000. The defendant

after being written to by McCord and seeing him on the subject, gave him

a cheque for $3,250 with a paper containing the following directions:

" Please apply $3,250 out of the balance in your hands due to me along
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with cheque for 13,250 on Molson's Bank of this date making in

all $6,500 as margin on my half of transaction of city of Lon-

don debentures." In return he took from McCord his receipt in

the terms following: "Received from Major Walker the sum of

$6,500, being his proportion of margin on $219,486, city of London deben-

tures, bought on joint account." At this time it was expected that the

amount required for margin would be $13,000. It was understood between

defendant and McCord that the latter was to do the b6st he could to obtain

the amount necessary to secure the debentures. He accordingly appUed to

the plainttfif to become the purchaser of a half interest, informing him that

the defendant would be interested in the other half, and as the defendant

had said he did not wish his name to appear in the transaction, McCord
requested the plaintiflf to keep to himself the information of tj^e appellant

being interested. The plaintiff agreed to become purchaser of the half,

leaving the negotiations for raising the loan from one of the banks to McCord.

The negotiations with the^ankof Montrealhaving fallen through, an arrange-

ment was eventually completed with the Canadian Bank of Commerce

($10,000 ofamargin to be paid) by a letter to the manager, signed by the plain-

tiffon his own behalf, and by MoCord in his own name, but lor the defendant.

The $10,000 of margin was paid by plaintiff out of his own moneys, but one-

half ($5,000) was reimbursed to him by McCord. Upon the close of the trans-

action by sale of the debentures there remained in the bank of the margin

of $10,000 so paid as above the sum of $6,600. McCord having become

insolvent, the defendant succeeded in procuring the bank to pay him 65 per

cent, of this balance upon the pretence that he was interested to that amount

because of his having MoCord's receipt for $6,500 above mentioned.

The Court of Chancery, and subsequently the Court of Appeal of Ontario,

held that this payment by the bank to the defendant was not authorized,

but the defendant and plaintiff having been interested in the bonds jointly,

and, after repayment to theplaintiffof the one-halfof the$I0,000, having been

also interested jointly in the amount in the bank to the credit of the. margin,

was entitled to be reimbursed by the defendant, the sum required to make

up the half of the amount so remaining to the credit of the margin.

On appeal to the Supreme Court of Canada, Held, that the judgments

of the courts below should be affirmed. Appeal dismissed with costs.

Walker v. Coriiell.-12th February, 1881.

o. Contractors, partnership between—Nature of contract—Interest In sub-

contract—Kejection of tenders at fraudulent Instigation of some of tbe

partners—Damages.

This action was instituted on the 24th January, 1878, by Eobert Kane of

Montreal, contractor, against Augustus R. Wright of Geneva, in the State
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of New York, and Edward Moore of Portland, in the State of Maine, contrac-

tors, claiming from them $25,000 for breach of contract.

A summary of the complaint contained in the declaration may be stated

in brief as follows :

—

In January, 1877, the Quebec Harbor Commissioners advertised for ten-

ders for the performance of a large amount of public works at the mouth of

the St. Charles River, for the improvement of the harbor of Quebeoji

The plaintiff, the defendants, and Angus P. Macdonald, of Montreal,

contractor, associated themselves together as partners, under the firm of

Moore, Wright & Co., to tender, contract for and execute the said works

for the common profit of said partners, share and share alike. It was pro-

posed and agreed by.and between them that they should each and all exert

themsel^ws to secure the contract for the performance of the whole of said

works if possible, but if that were not possible to secure so much thereof as

could be obtained either by direct contract with the commissioners, or by

sub-contract with the successful tenderer, or in such other manner as the

same might be obtainable, more especially the contract for that part of the

said works which consisted of dredging. The plaintiff procured the neces-

sary information to enable tenders to be made for said works, by and in the

name of said firm of Moore, Wright & Co., exerted himself to promote their

success, and kept the defendants informed of the progress of events con-

nected with the letting out of said work by tender. A tender was in conse-

quence made for said work by and in the name of said firm of Moore,

Wright & Co., and at the request of said harbor commissioners a supple-

mentary tender was likewise made in their name, but the defendants see-

ing that the commissioners favored Simon Peters, of Quebec, contractor, and

were disposed in case he reduced his prices, to give him the contract for

said works, the defendants, in violation of their said partnership agreement

with the plaintiff and said Angus P. Macdonald, combined with said Simon

Peters, in order to secure part of the works through him, and for that pur-

pose communicated to him the prices at which they were willing to per-

forrft the dredging, which were much beneath the prices of the said Simon

Peters for said work, which enabled him so to lower his tender, that the

work was, through him, awarded and given by contract to a firm composed

of the defendants and the said Simon Peters, under the name of Peters,

Moore & Wright. To enable this to be done the defendants had actually

withdrawn the tenders of the firm of Moore, Wright& Co., and fraudulently

secured the contract to the firm of Peters, Moore & Wright, with the under-

standing that the defendants would have the performance of and the profits

resulting from the larger portion of said work^ especially the dredging, to
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the exclusion, and in prejudice of the rights of the plaintiff and of the said

Angus P. MacDonaldi

After the defendant had so secured the greater part of said works they

offered participation therein and of the profits thereof to the plaintiff, and

to the said Angus P. Macdonald, which they accepted, yet the defendants

failed and refused to fulfil their offer. The plaintiff had always been will-

ing, and offered to perform his part of the agreement, an<i was entitled to

one-fourth of the advantages and profit resulting from said contract, and the

performance of the works thereunder.

The said contract was for a sum exceeding $500,000, and the prospective

profits were presently worth $100,000, whereof the plaintiff was entitled to

one-fourth or, $25,000, for which he brought his action.

The defendants by their plea admitted that they made their first, as

well as a supplementary, tender, in conjunction with the plaintiff and with

said Angus P. McDonald, but denied that said tenders were ever withdrawn,

and averred that they were not successful, and that no part of the work was or

could be secured thereunder, and they had a perfect right to combine with

and secure the work through said Simon Peters, that it was in fact awarded

to him, and not to him and the defendants jointly, but Peters agreed to sub-

let the dredging and concrete work to them, the defendants, but it was

nominally arranged that they should be joint contractors with the harbour

commissioners, and by agreement with Peters they would divide and separ-

ate the part of the work by the dredging and concrete lyork to be done by

them, and this separation was actually effected by notarial contract, that

they were in good faith in procuring the work through Peters, and were

under no obligation whatev.er to allow the plaintiff or said A. P. McDonald

to participate in their contract ; nevertheless, they had offered to do so, but

the plaintiff and said McDonald had failed to accept within reasonable time,

and they were obliged to act independently for themselves.

The principal contention was whether the partnership obligation of the

defendants was limited to the tenders put in by them in conjunction with

the plaintiff and Angus P. Macdonald.

The Superior Court adopted the view that the evidence showed they

were so limited and that the defendants had not fraudulently or otherwise

obtained the rejection of said tenders, and dismissed Kane's action.

On appeal to the Court of Queen's Bench for Lower Canada (appeal side)

that court Held, on a review of the evidence, that the agreement between

plaintiff and defendants was that they should be jointly interested, not only

in the profits of the entire work, but in such portion of it as could be secured

either directly or by sub-contract ; that the defendants in fraud of the plain-
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tiflf, procured the contract for the execution of a large proportion of the

works in conjunction with Peters ; that the defendants afterwards offered a

share in the contract to plaintiff and Macdonald, which offer was accepted,

but which the defendants refused to carry out ; and the court reversed the

judgment ot the Superior Court and awarded the plaintiff $2,500.

On appeal to the Supreme Court of Canada, Held, that the judgment of

the Court of Queen's Bench should be affirmed. Tasbhereau J. dissenting.

Appeal dismissed with costs.

Wright T. Kane.-28tli April, 1882.

4. Partners—Gtlvlng time to principal—Blended accounts—Payments.

Hutton and McGruire cdefendants), trading together in partnership,

became indebted to Birkett et al., plaintiffs, for goods purchased from them,

for which the defendants gave notes of the partnership firm. They dissolved

partnership in October, 1876, with the knowledge and approval of the plain-

tiffs, one of them having assisted in arranging the dissolution.

McGruiref continued to carry on the business alone, and the plaintiffs con-

tinued to deal with him. In so doing McGruire had several transactions with

the plaintiffs, from whom he continued to receive goods on credit, until he

became insolvent in the early part of the year 1880, whereupon plaintiffs

brought this action on the notes given by the firm. The circumstances

attending the dissolution of the firm of McGuire and Hutton, and the sub-

sequent dealings of the plaintiffs with MicGkiire, appear at length in the

report of the case in 31 U. C. C. P. 430 and 7 Ont. App. E. 33.

Held, reversing the judgment of the Court of Appeals, Eitchie C.J. and

Strong J. dissenting, that Hutton was entitled to a verdict on the ground

that by the course of dealings of the plaintiffs with Mo&uire subsequently to

the dissolution, viz : by plaintiffs blending the two accounts, and taking

McGruire's paper on account of the blended accounts, upon which paper

McGuire from time to time made sufficient payments to pay any balance

remaining due on the paper of McGruire and Hutton which was in existence

at the time of the dissolution, it must be held as a matter of fact, as well as

of law, arising from the course of the said dealings, that the paper of the

firm of McGuire and Hutton had been fully paid.

Appeal allowed with costs.

Birkett et al. t. McGuire (19 C. 1. J. 2'J5).-19tli June, 1883.

5. Tender for contract by individual member of fii-m—Eight of action.

See CONTEACT 24.

6. SaretysUlp—Contract of, wttb firm—Continuing security to firm and

member or members constituting: firm for tlie time being—Deatb of

partner—Iilablllty of surety after.

S., by indenture under seal, became surety to the firm of C. & Sons for

goods to be sold to one Q., and agreed to be a continuing security to the said
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firm or " to the member or members for the time being constituting the said

firm of C. & Sons," for sales to be made by the said firm or "any member or

members of the said firm of C. & Sons," to the said Q., so long as they should

mutually deal together.

P. C, the senior member of the said firm, having died, and by his will

appointed his sons, the other members of the firm, his executors, the latter

entered into a new agreement of co-partnership and continued to carry on

the business under the same firm name of C. & Sons, and subsequently

transferred all their interest in the said business to a joint stock company.

An action having been brought against S. for goods sold to Q. after the

death of the said P. C, Held, reversing the judgment of the Court of Appeal,

11 Ont. App. R. 156, and restoring the judgment of the Common Pleas Divi-

sion 5 O. R. 189, that the death of P. C. dissolved the said firm of C. & Sons,

and put an end to the contract of suretyship.

Appeal allowed with costs. •

Starrs v. Tlie Gosgrare Brewing and Malting Go, of Toronto.-9tli April, 1886.

Partus Sequitur Ventrem.
See CHATTEL MORTGAGE 1.

irateUt-^Dominioii liands Act, 35 Tic. cli. S3, sec. 33, suit-sees. 7 and 8—
Homestead Patent, validity of Bill—Equitable or statatory title—

Bemnrrer—39 Tic. eta. 33 sec. 69.

The plaintiff, in his bill of complaint, alleged in the 6th paragraph as

follows ;—"Prior to the 1st of May, 1875, the plaintiff' made application to

homestead the said lands,in question herein, and procured proper aflSdavits,

according to the statute, whereby he proved to the satisfaction of the

Dominion lands agent in that behalf (and the plaintiff' charges the same to

be true), that the said defendant Farmer had never settled on or improved

the. said lands assumed to be homesteaded by him, or the lands herein in

question, but had been absent therefrom continuously since his pretended

homesteading and pre-emption entries, and thereupon the claim of the

defendant Farmer under the said entries became and was forthwith forfeited,

and any pretended rights of the defendant Farmer thereunder ceased, and

the plaintiff' thereunder, on or about the 8th May, 1875, and then and there

with the assent and by the direction of the Dominion lands agent, who

caused the same to be prepared for the plaintiff, signed an application for

a homestead right to the lands in question in this suit, according to Form A,

mentioned in 35 Vic. ch. 23 sec. 33, and did make and swear to an affidavit

according to Form B, mentioned in sec. 33 sub-sec. 7 of the same Act, and

did pay to the same agent the homestead fee of $10, who accepted and

received the same as the homestead fee, and thereupon the plaintiff was

informed that he had done all that was necessary or required for him to do
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under the statute and the regulations of the Department, and that the

statute said : Upon making this affidavit and filing it, and on payment of an

office fee of $10 (for which he shall receive a receipt from the agent), he

should be permitted to enter the lands specified in the application ; and

thereupon and in pursuance thereof, and in good faith, the plaintifi did

forthwith enter upon said land and take actual possession thereof, and has

ever since remained in actual occupation thereof, and has erected a house

and other buildings thereon, cleared a large portion of said lands and fenced

and cultivated the same, and made many other valuable improvements

thereon, costing in the aggregate $1 ,000. Demurrer for want of equity.

Held, reversing the judgment of the court below, and allowing the

demurrer, that the plaintiff had no locus standi to attack the vaUdity of the

patent issued by the crown to the defendant, as he had not alleged a suffi-

cient interest or right to the lands therein mentioned, within the meaning

of sec. 69 or of sub-seos. 7 and 8 of »ec, 33 of 35 Vic. ch. 23, there being no

allegation that an entry of a homestead right in the lands in question had

been made, and that plaintiff had been authorized to take possession of the

land by the agent, or by some one having authority to do so on behalf of the

crown, or a sufficient allegation that the crown was ignorant of the facta of

plaintiff's possession and improvements. (Taschereau and Gwynne JJ.

dissenting.)

Per Strong .J., that when the crown has issued the letters pateijit in

view of all the facts, the grant is conclusive, and a party cannot set up

equities behind the patent.

Farmer v. IlTlngstone.—Till, 140.

2. Voiii, as having been improvidently granted.

S«e TRESPASS 14.

Fa<t6Ut of Invention— combination— IToTeUy—Inventor—Prior patent

to person not inventor—Pleading and practice—Section 6 Patent Act,

1872-^Use by otliers in Canada—Use by patentee in foreign conntries-

Section 38 Patent Act, 1873-Pinal decision—Judgment In rem—Section
7 Patent Act, 1872—Commencement to manufacture before application

In Canada—Section 48—ITse by defendant before patent.

An invention consisted of the combination in a machine of three parts,

or elements, A, B and C, each of which was old, and of wMch A had been

previously combined with B in one machine and B and C in another machine,

but the united action of which in the patented machine produced new and

useful results.

Held, 1. (Strong J. dissenting) to be a patentable invention.

To be entitled to a patent in Canada, the patentee must be the first

inventor in Canada or elsewhere. A prior patent to a person who is not the
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true inventor is no defence against an action by the true inventor under a

patent issued to Wm subsequently, and does not require to be cancelled or

repealed by scire facias, whether it is vested in the defendant or in a person

not a party to the suit.

2. The words in the 6th section of the Patent Act, 1872, "not being in

public Use or on sale for more than one year previous to his application in

Canada," are to be read as meaning " not being in public use or on sale in

Canada for more than one year previous to his application.''

3. That the Minister of Agriculture, or his Deputy, has exclusive jurisdic-

tion over questions of forfeiture under the 28th section of the Patent Act,

1872, and a defence on the ground that a patent has become forfeited for

breach of the conditions In the said 28th section cannot be supported after a

decision of the Minister of Agriculture or his Deputy declaring it not void

by reason of such breach.

Per Henry J ^The jurisdiction of the Commissioner is administrative

rather than judicial, and he may look at the motive and effect of an act of

importation, and a single act, such as the importation of a sample tending to

introduce the invention, is not necessarily a breach of the spirit of the condi-

tions of the 28th section. Under the 7th and 48th sections of the Patent Act,

1872, persons who had acquired or used one or more of the patented articles

before the date of the patent, or who had commenced to manufacture before

the date of the application, are not entitled to a general license to make or

use the invention after the issue of the patent.

As to the form of order in appeal, see Practice 91.

Smtth V. Goldie.-lx, 46.

2. Sale of—Specific perfonnance -Agreement partly executed and partly exe-

cntory-Constrnctionof—Misrepresentation by vendor—S2 and 33 Vie. ch. 11

sec. 17 (patent Act)—Consolidation of suits.

Powell, being owner of a patent for an improved pump which had only a

short time to run, but was renewable for two further terms of five years each,

to the 1st June, 1877, made with Peck et al. the following agreement :
" Said

Powell agrees to sell, and the said Peck agrees to buy, the said Powell's right,

title and interest In the said Powell's pump manufacturing business, together

with the land on which the buildings stand, at or for the sum of four thous-

and five hundred dollars, payable as follows : Fifteen hundred dollars the

16th day of June, instant, with interest at 10 per cent. ; also, the sum of three

thousand dollars, to be secured by first mortgage on the property. [Here

follow the terms.] Powell to assign his interest in his pump patents to Mr.

Peck for the Counties of York, Halton, Peel, Simooe and Ontario. * *

* • * • On the same day the following assignment was executed

by Powell :—

.
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Whereas I, Charles Powell, of the City of Toronto, in the County of York,

did obtain letters patent of Canada for certain new and useful improvements

. in pumps, known as " the cone pump and ' its connections," which letters

patent bear date the 19th of July, 1872.

And whereas O. Gt. Peck, John Coleman and George Brett are desirous

of acquiring an interest therein :

Now this indenture witnesseth, that for and in consideration of the sum

of $6,500, to me in hand paid, the receipt of which is hereby acknowledged,

I have granted, sold and set over, and do hereby grant, sell and set over unto

the said Peck, Coleman and Brett, all the right, title and interest which I

have in the said invention, as secured to me by said letters patent, for, to

and in the limits of the counties of York, Halton, Peel, Simcoe and Ontario,

and in no other place or places, the same to be held and enjoyed by the said

Peck, Coleman and Brett for their own use and behoof of their legal repre-

sentatives, to the full end of the term for which the said letters patent are

granted, as fully and entirely as the same would have been held by me, had

this grant and sale not been made, save and except such portions of the

above territory as may have been sold by the patentee before the 1st day

April, 1877.

On or about the 2 1st of June, 1877, in pursuance of the said agreement.

Peck et al. gave to Powell a mortgage of the lands and premises upon which

the pump m.anufacturing business was carried on, to secure payment of 13,000

and interest as therein provided. At the same time and to secure the same
w

amount, Peck et al. gave to Powell a chattel mortgage of the plant, machin-

ery and chattels belonging to the said business. On the 17th July, 1877,

Powell renewed the patent in his own name. In June, 1878, the mortgagors

made default in payment of the mortgages and interest, and in consequence

thereof Powell put his bailiflf in possession of the cha.ttels aforesaid, and

instituted proceedings in the Court of Chancery for Ontario in the suit of

Powell V. Feck upon his mortgage of the said land. Almost at the same time

Peck et al. began the suit of Peck v. Powell to restrain the sale of the chat-

tels under the respondent's chattel mortgage aforesaid, and the proceedings

for the foreclosure of the mortgage on the property.

The defence set up' in the suit of Powell v. Peck is the same as the case

which Peck et al. sought to make in Peck v. Powell, namely, that when the

agreement of the 1st of June, 1877, was made, Powell falsely represented the

letters patent mentioned or referred to in the said agreement for certain new

and useful improvements, known as the Cone Pump and its connections, had

10 years to run, whereas, the fact was that unless in the meantime renewed

said letters would have expired in a few weeks ; and Peck et al. claimed in
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consequence of such misrepresentation that they were not bound to pay the

mortgage money sued for in Powell v. Peek, and that Powell's proceedings

should be restrained under the chattel mortgage as aforesaid, and that he

should be obliged to make good his representations and carry out his con-

tract with respect to said patent.

Powell's answer to this part of the case was that he never intended to

?ell, and Peck et al. did not intend to purchase, any other than the limited

interest in the said letters patent conveyed in the assignment, dated the 1st

of June, 1877, made in pursuance of the said agreement.

The Court of Chancery pronounced a decree favorable to Peck et al. in

both suits (26 Grant 322).

The Court of Appeal for Ontario reversed these decrees. In Powell v.

Peck it made a decree for the redemption or foreclosure of the mortgaged

premises with costs. And in Peck v. Powell it dismissed the bill of com-

plaint of the plaintifl's with costs, being of opinion that under the circum-

stances all that the purchasers could claim was the right under the patent

for the remainder of the first term of five years (Patterson J. A. dissenting).

8 Ont. App. R. 498.

On appeal to the Supreme Court of Canada, Held, that thexdecree made

by the Court of Chancery in Peck v. Powell was correct and should be

affirmed and the order of the 'Court of Appeal reversing that decree should

reversed. That the decree of the Court of Chancery in Powell y. Peck should

be reversed and the order of the Court of Appeal affirmed.

Per Eitchie C.J.—^Powell by his agreement parted with all his

interest, so far as the five counties were concerned, and the only substantial

interest which existed was the statutory right of extension. The habendum

of the deed '' to the full end of the term," &c., had not the effect of restrict-

ing the previous grant to the term existing at the time so as to exclude the

grantee from the right of renewal arid extension. On the contrary it makes

it more clear that within the limits of the territory described the grantor

divests himself of all the title up to the last moment of the current term,

and thus affirms the status of the grantee as being, at as well as before the

expiration of the term of five years, the holder of the patent and the person

entitled under sec. 17, 32 and 33 Vic. ch. 11 (the Patent Act) to the exten-

sion, so far as the right had relation to that territory. Powell, having taken

the extension in his own name for the whole Dominion, should be decreed

to execute such instruments or do whatever acts might be necessary to vest

in Peck et al, their right and title in such extension.

Per Strong J.—Under the Dominion statute applicable to this patent

the extension can be claimed as an absolute right by the holder, just as a

22
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renewal ofa term can be claimed by a lessee where lease contains a coven-

ant to that eflfect. The appellants could not insist upon a partial renewal

confined to the five counties, but so soon as a renewal was obtained by the

respondent he became a trustee of the renewed patent for the appellants

in respect of those counties, the evidence not showing any mistake in the

agreement, which on the ordinary principles applicable to relief by way of

specific performance made it improper to carry out the contract, ff the

case depended upon the considerations with which the Chancellor prin-

cipally dealt, in this view also he inclined to think the appellants would be

entitled to succeed. As to Powell v. Peck, although the agreement of the

1st June, 1870, was executory, being in terms an agreement to assign, and

not a final or completed assignment, the consideration paid and given for it

was executed, part of that consideration being the mortgage. A compliance

with the equitable obligation to carry that agreement into specific execu-

tion was not a condition precedent to the right to enforce the security for

the purchase money, more especially after the purchasers had already to

some extent had the benefit of the patent. The obligations of the vendor

and purchasers were distinct and independent both at law and in equity.

According to the principles upon which a court of equity acts in carrying

into execution by its decree such contracts and agreements as are pro-

perly the subject of its jurisdiction, the court will always execute the whole,

or such parts of the agreement as remain executory, but if the parties have

thought fit, before the institution of the suit, to carry out any of the terms

of the contract, such executed portions will not be disturbed.

Per Henry and Gwynne JJ.—^The evidence shows that it was upon the

faith ofthe representation by Powell that the patent was good for ten years

that Peck et al. signed the agreement. Further, the agreement and assign-

ment were suflBcient to pass to Powell's assignees all right and title to

renewal of the letters patent, and to make him a trustee for said assignees

of any renewal as regards the five counties. As the appellants, by their

answer to the respondent's bill, offer to pay the sum for which the mortgage

was given, so soon as the respondent should make good the benefit of their

purchase of the patent right, the decrees made in the C!ourt of Chancery

should be consolidated, and Powell ordered to assign all interest in and to

the extension of the patent, and that upon the execution of such assignment

an account be taken of what might remain due to Powell upon the mort-

gage, with the usual decree for sale in def&ult of payment—Powell to pay

aU costs of consolidated suits, less costs of adjournment of hearing. Sub-

sequent costs and further directions reserved.



339

Patent of Invention—Continued.
Appeal allowed in Peck v. Powell and dismissed in Powell r. Peck.

Costs to follow eveiit.

pSweUT^Teck}l2th .fannaiT. 1885.

3. Assignment of Interest—Subsequent infringement—TVant of novelty.

C. obtained a patent for The Paragon Black Leaf Check Book, and ia his

specification claimed as his invention, " in a black leaf check book of double

leaves, one half of which are bound together, while the other half fold in as

fly leaves torn out : the combination of the black leaf bound into the book

next the cover and provided with tape across its ends, the said black leaf

having the transferring composition on one of its sides only"

A half interest in this patent was assigned to the defendant, with whom

C. was in partnership, and on the dissolution of such partnership said half

interest was re-assigned to C, who assigned the whole interest in the patent

to plaintiffs.

Prior to the said dissolution the defendant obtained a patent for what

he called " Butterfield's Improved Paragon Check Book," claiming as his

invention the following improvements on check books previously in xise

:

1st. A kind of type ; 2nd. The membrane hinge for a blank leaf, the whole

bound by an elastic band to the ends or sides of the lower cover ; and, 3rd.

A totalling sheet. And after the dissolution proceeded to manufacture

check books under his said patent. Plaintiffs brought suit for an injunction,

claiming that their patent was infringed and, on the hearing before the

Chancellor, he held the plaintiff's patent to be void for want of novelty.

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the Court of Appeal (11 Ont. App. R. 145), that the patent of the

plaintiffs under which they claimed was a valid patent, and as there was no

doubt that it was infringed by the manufacture and sale of defendant's

books, the judgment of the Chancellor should be restored.

Appeal allowed with costs.

Grip Printing & PnblisMngCo. t. ButterfleW (22e.L.J. I8).-16tli Not. '85.

Infringement—Xew invention-Combination—Want of novelty.

A patent was obtained for a baker's oven, the patentee claiming as his

invention the following :

—

1st. A fire pot, or furnace, placed within a baker's oven, bel'ow the sole

thereof, and provided with a door situated above the grate.

2nd. A fire pot, or furnace, placed within a baker's oven, provided with

a door above the level of the sole of the oven, and connected with" the said

furnace by an inchned guide.

3rd. In a baker's oven, a flue leading from below the grate to the

main flue.

22J

4
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4th. A baker's oven provided with a circular tilting grate, situated

above the sole of the oven, and provided vrith a door.

5th. In a baker's oven, a cinder grate placed beneath the fire grate, in

combination vfith a flue leading from below the grate to the main flue.

And in the specifications the patentee says :
—" What I claim as my

invention is—in combination with a baker's oven a furnace set within the

oven, but below the sole."

Held, affirming the judgment of the Court of Appeal (10 Ont. App. R.

449), Strong and Henry JJ. dissenting, that there was no novelty in the

invention justifying the issuing of a patent, and therefore the defendant was

not liable for infringement.

Appeal dismissed with costs.

Hnnter t. Carrick (22 C.I.J. 25).-16th JTOTember, 1885.

5. Combination—Sabse^oent patent—Scire facias—Infringement-Damageg,

measure of.

On the 4th July, 1877, Lasnier, the respondent, obtained from the patent

office a patent of invention for new and useful improvements to machines

for making candles, under the name of " machine d, fdbriquer Us cierges de

Jean BapUste Lasnier." On the 20th February, 1879, CoUette and Ulric

(the appellants) obtained a patent of invention "for new and useful improve-

ments in candle making apparatus," the title and name whereof is

" Collette and Ulric's Candle Apparatus.'' The action of the respondent is

against the appellants to annul their patent, and for damages resulting from

the counterfeiting of the machine patented by the respondent.

The Superior Court for Lower Canada (Jette J.) by its judgment, declared

that the appellants had fraudulently copied and infringed the patent of the

respondent, forbade them from making use of their machine and condemned

them in 1600 damages, reserving to the respondent the ight to proceed by

scire facias to ask for the nuUity of appellants' patent.

The court arrived at the 1600 by assuming that the damages sustained

by the respondent consisted of the profits made by the appellants. It con-

sidered that the respondent had proved that by reason of the infringement

of his invention the appellants had made a saving realizing a profit of five

cents on each pound of candles, besides the ordinary profits, and that dur-

ing the period of fourteen months the appellants had made and sold at least

12000 pounds of candles, giving the net profit of $600.

The Court of Appeals confirmed the judgment of the Superior Court.

The appellants appealed to the Supreme Court of Canada. They con-

tended that these two judgments were erroneous, for the following reasons

:

] . Because the appellants, having a patent, could not be condemned m
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damages for using their patented machine, so long as their patent had not

been annulled by competent authority and in the manner required by law,

viz., by scire facias; 2. Because the two judgments rendered were not
'

founded on law, nor on facts ; 3. Because the damages were excessive.

Held, that, assuming the respondents' patent to be good, as it was by
the record admitted to be," there had been an infringement of it by the

appellants, but that the court below had proceeded on a wrong principle in

assessing the damages; the evidence furnished no means of accurately

measuring the plaintiff's damages, but substantial justice would be done by
estimating them at $100.

Per Ritchie C. J—The respondent's machine is substantially the same
as the appellant's

;
the alterations are only in reference to the construction

of the machine, not a new invention or new combination.

Per Taschereau J—The judgment appealed from finds that the appel-

lant's machine is substantially the same as the respondent's, and entirely

based on the same principles, and that the few changes or improvements it

may. contain are entirely unimportant and constitute mere mechanical

equivalents, used for the same purpose and producing the same result. In

this finding of fact I entirely concur. This being so, the appellant's case has

no standing in law.

As to damages, it is settled law that a Court of Appeal will not, as a

general rule, entertain an appeal from an order of the court below Assessing

damages, yet it will do so when it is shewn that the court below has acted

on a wrong principle in assessing the quantum of damages

—

Ball v. Ray, 30

L. T. N. S. 1, Bank o/ U. G. v. Bradshaw, L. K, I. P. 0. 479.

By the declaration the respondent alleges no actual loss or damage, but

that the appellants by using respondent's patent, or other fraudulent imita-

tion of it, have realized a profit of $13,200 over and above the profits they

would or might have realized in making candles without resorting to this

machine ; there is no allegation that had the appellants not used this

machine he would have made all the candles they made ; and it is in evi-

dence there are various other modes of making candles, and there was

nothing to prevent appellants from doing so by the other various modes, or

even with the respondent's own machine, for he could not refuse to sell

them one. There is no evidence in the record of the cost or value of the

respondent's machine, or of what would be a fair royalty on it, so that it is

impossible to assess the damages. My brother judges are disposed to grant

$100damages. I would not have given so much, but wiU agree to this amount.

Per Gwynne J.—Assuming the respondent's patent to be a good one, as

upon this record it is admitted to be, the machine for which the appellants
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have procured a patent is a mere colourable imitation of the respondent's

machine, based upon precisely the same principles, composed of the same

elements, and differing from it only in the arrangement of those elements

and producing no results materially diflerent. The evidence faUs to furnish

us with any means of accurately measuring the respondent's damages. How
he, himself, contemplated making his profit does not appear. It is only

where from the peculiar circumstances of the case no other rule can be

found that the defendant's profits become the criterion of the plaintiff's loss,

and we have no evidence before us to enable us to determine what rule

should govern in the present case, whether the profit should consist In the

value of a license to make and sell the patented improvement, or, if it

should, what is a fair estimate of the value of such license. The pltiintifiF

has not set any value himself on such a license. Moreover, the estimate of

the defendant's profits, if that had been shewn to be the proper rule appli-

cable to the case, does not appear to have been made by a comparison of

the profit obtainable by use of the plaintifi's improved machine in making

tapers with the latest precedent and best known mode of making them, but

by a comparison between the use of the plaintifi's improvement and of a

very old mode of making tapers, which had, as is said, been improved upon

by other modes before the pMntift obtained a patent. Substantial justice

will be done by reducing the damages to $100.

Per Henry J. dissenting—By the law which determines rights under

patents of invention, the specification i$ deemed a part of the patent and

the two instruments are to be construed together as one, and if it appears

by the patent or specification, that anything is claimed by the patentee as

a part of his invention which is not new, the grant of the privilege will be

wholly void. The consideration given for a patent is a warranty that all is

new which the applicant seeks to protect. The consideration is entire and

covers everything in the patent and specification, and if it fails for one or

more parts of the alleged invention it fails for all, and the patent is there-

fore void at initio, and no action can be maintained for any infringement of

it, even if the part of the invention to which the alleged infringement refers

was new. The obtaining of a patent by the appellants subsequent to the

patent of the respondent would not authorize the manufacture of the same

articles until the second patent was repealed. Such patebt would be void

because the appellants under the statute obtained the exclusive right, and

a second patent for the same object would be void as unauthorized by the

statute, and also because not new. But it is alleged by the defence and sus-

tained by the evidence, that every part of the respondent's machine with its

several combinations was well known, and used before the date of the
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patent, except the application of a lever to the puUies for raising and lower-

ing the plunger. His claim is not confined to the mere combination of the

lever with the other parts of the combined machine. If it had been, it

might have been doubtful if the mere addition of such a piece of well known
and used mechanical agency as a lever would entitle the applicant to a pat-

ent. It would be but the application of a well known and used mechanical

power to a combined machine, the right to use which by the public could

not be questioned.

Appeal dismissed with costs. Damages reduced to $100.

Collette T. Lasnier.—Sth Marcb, 1S86.

Payment—^Into Bank to credit of Succession.

See BANKS AITO BANKIN& 4.

2. Consignment of goods subject to.

See SALE OF GOODS 7.

3. Effect of.

See CONTEACT 5.

4. By co-obligor.

See MORTGAGE 2.

5. Appropriation of—Interest.

By a decree of the Court of Chancery it was directed that an account

should be taken of all dealings between St. J,, the plaintiff, and E., the defen-

dant. The master found that $453.20 was due to the defendant by the plaintiff.

The master disallowed to the plaintiff the amount of a note for $510, and

interest thereon as barred by the Statute of Limitations ; and reduced the

interest on a sum of $3,000 advanced from twenty-four per cent, to six per

cent, after judgment had been recovered. The note of $510 was dated 18th

November, 1881, and was payable with interest at the rate of $10 per week

from the 23rd November, 1861. On the 6th March, 1867, the defendant, who

had been sued by the plaintifl for certain other claims, entered into an agree-

ment with him in order to relieve him from the pressure of execution debts,

paid him $2,000 on amount of the Indebtedness, and got time for the balance.

The plaintiff made no demand at the time to be paid this note, and did not

instruct his attorney who acted for him to seek payment of it until 1870.

Held, that the evidence showed &n appropriation by respondent of the

$2,000 on account of the debts for which he was being pressed, and as the

note for $510 was not included in such debts, the master was right in treating

it as barred by the Statute of Limitations.

St. John T. Kykert-x, 278.

6. Delegation of in hypothec.

See HYPOTHEC,
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7. Into Courl^Plea of—Effect.

See SALE OF GOODS 12.

8. Fraudulent and simulated hypothec—Given in payment of goods

—

Eight to sue for price.

See SALE OF GOODS 14.

Penalties—Jurisdiction of Court of Vice-Admii-alty to enforce.

See PARLIAMENT OF CANADA 18.

2. Appropriation of, for contravention of Canada Temperance Act, 18t8.

See CANADA TEMPERANCE ACT, 1878, 5.

Petition of Rigllt—intercolonial railway contract-31 Tic. ch. 13 sec.

IB—Certificate of clilef engineer—Condition precedent to recovery uf

money for extra work—Petition of rlgtat will not He ag:alnst tlie Crown
for tort, or for ttae fraudulent misconduct of Its servants—Forfeiture and
penalty—Irlqnldated damages.

On the 25th May, 1870, J. and S., contractors, entered into a contract

with the Intercolonial Railway Commissioners (authorised by 31 Vic. oh. 13)

to construct and complete section No. 7 of the said Intercolonial railway for

the Dominion of Canada, for a bulk sum of $557,750. During the progress of

the work, changes of various kinds were made. The works were sufficiently

completed to admit of rails being laid, and the line opened for traffic on the

11th November, 1870. The total amount paid on the 10th February, 1873,

was $557,750, the amount of the contract. The contractors thereupon pre-

sented a claim to the commissioners amounting to $116,463.83 for extra work,

&o., beyond what was included in their contract. The commissioners, after

obtaining a report from the Chief Engineer, recommended that an additional

sum of $31,091 .85 (less a sum of $8,300 for timber bridging not executed, and

$10,354.24 for under drain taken off contractors hands) be paid to the con-

tractors upon receiving a full discharge of all claims of every kinder descrip-

tion under the contract. The balance was tendered to suppliants and

refused.

The contractors thereupon, by peitition of right, claimed $124,663.33 as

due from the Crown to them for extra work done by them outside of and

beyond the written contract, alleging that by orders of the Chief Engineer

additional work and alterations were required, but these orders were earned

out only on the understanding that such additional work and alterations

should be paid for extra ; and alleging further, that they were put to large

expense and compelled to do much extra work which they were entitled to

be paid for, in consequence of misrepresentations in plans and bill of works

exhibited at time of letting.

On the profile plan it was stated that the best information in possession

of the Chief Engineer respecting the probable quantities of the several kinds
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of work would be found in the schedules accompanying the plan, " but con-

tractors must understand that these quantities are not guaranteed ;" and in

the bill of works, which purported to be an abstract of all information in

possession of the commissioners and Chief Engineer with regard to the

quantities, it was stated, "the quantities herein given as ascertained from

the best data obtained are, as far as known, approximately accurate, but at

the same time they are not warranted as accurate, and and no claim of any

kind will be allowed, though they may prove to be inaccurate."

The contract provided inier alia, that it should be distinctly/understood,

intended and agreed that the said price or consideration of $557,750 should

be the price of, and be held to be fuU compensation for all works embraced

in, or contemplated by the said contract, or which might be' required in

virtue of any of its provisions, or by law, and that the contractors should not,

upon any pretext whatever, be entitled, by reason of any change, alteration

or addition made in or to such works, or in the said plans and specification,

or by reason of the exercise of any of the powers vested in tbe Grovemor in

Council by the said Act, intituled, " An Act respecting the construction of

the Intercolonial Railway," or in the Commissioners or Engineer, by the said

contract or by law, to claim or demand any further or additional sum for

extra work, or as damages or otherwise, the contractors thereby expressly

waiving and abandoning all and any such claim or pretension, to all intents

and purposes whatsoever, except as provided in the fourth section of the

said contract, relating to alterations in the grade or line of location ; and

that the said contract and the said specification should be in all respects

subject to the provisions of the Act first cited in the said contract, intituled,

"An Act respecting the construction of the Intercolonial Railway,'' 31 Vic.

ch. 13, and also, in so far as they might be applicable, to the provisions of

" The Railway Act of 1868."

The 19th sec. of 32 Vic. ch. 13, enacts " that no money shall be paid to

any contractor until the Chief Engineer shall have certified that the work,

for or on account of which the same shall be claimed, has been duly executed,

nor until such certificate shall have been approved of by the Commissioners.

Ifo certificate was given by the Chief Engineer of the execution of the work.

Oeld, by the Exchequer Court of Canada, Ritchie J., that the contract

requiring that any work done on the road must be certified to by the Chief

Engineer, until he so certified and such certificate was approved of by the

Commissioners, the contractors were not entitled to be paid anything. That

if the work in question was extra work, the contractors had by the contract

waived aU claim for payment for any such work. If such extra work was of

a character so peculiar and unexpected as to be considered dehors the con-
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tract, then there was no such contract with the Comaiissioners as would give

the contractors any legal claim aigainst the Crown; the Commissioners alone

being able to bind the Crown, and they only as authorized by statute. That

there was no guarantee, express or imphed, as to the quantities, nor any mis-

representations respecting them. But even if there had been, a petition of

right will not lie against the Crown for tort, or for a claim based on an alleged

fraud, imputing to the Crown fraudulent misconduct of its servants.

In the contract it was also provided that if the contractors failed to per-

form the works within the time agreed upon in and by the said contract, to

wit, 1st July, 1871, the contractors would forfeit all money then due and

owing to them under the terms of the contract, and also the further sum of

$2,000 per week for all the time during which said works remained incom-

plete after the said 1st JulyJ' 1871, by way of liquidated damages for such

default. The contract was not completed till the end of August, 1872.

ilcid, that if the Cyown insisted on requiring a decree for the penalties,

time being declared the essence of the contract, the damages attached, and

the Crown was entitled to a sum of $2,000 per week from the 1st July, 1871,

till the end of August, 1872, for liquidated damages.

The Crown subsequently waiving the forfeiture, judgment was rendered

in favor of the suppliants for the sum of $2,436.1 1, being the amount tendered

by the respondent, less the costs of the Crovm in the case to be taxed and

deducted from the said amount.

Jones T. Tbe Queen, in the Excheaner.-vii, 570.

2. Contract—Claim for extra work—Certificate of En$;ineer—Condition pre-

cedent—31 Tic. cb. 13 D.

The suppliant engaged by contract under seal, dated 4th December,

1872, with the Minister of Public Works, to construct, finish and complete,

for a lump sum of $78,000, a deep sea wharf at the Eichmond station at Hali-

fax, N.S., agreeably to the plans in the engineer's office and specifications,

and with such directions as would be given by the engineer in charge during

the progress of the work. By the 7th clause of the contract no extra work

could be performed, unless " ordered in writing by the engineer in charge

before the execution of the work." By letter, dated 26th August, 1873, the

Minister of Public Works authorized the suppliant to make an addition to

the wharf, by the erection of a superstructure to be used as a coal floor, for

the additional sum of $18,400. Further extra work, which- amounted to

$2,781, was performed under another letter from the Public Works Depart-

ment. The work was completed, and on the final certificate of the Govern-

ment's engineer in charge of the works, the sum of $9,681, as the balance

due, was paid to the suppliant, who gave the following receipt, dated 30tli
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April, 1875 ; " Eeceived from the Intercolonial Railway, in fuU, for all amounts

against the government for works under contract, as follows : ' Eichmond

deep water wharf, works for storage of coals, works for bracing wharf, rebuild-

ing two stone cribs the sum of $9,681.' " The suppliant sued for extra work,

which he alleged was not covered by the payment made on the 30th April,

1875, and also for damages caused to him by deficiency in and irregiilarity

of payments. The petition was dismissed with costs ; and a rule nisi for a

new trial was subsequently moved for and discharged.

Held, affirming judgment of court below, that all the work performed by

the suppliant for the government was either contract work within the plans

or specifications, or extra work within the meaning of the 7th clause of the

contract, and that he was paid in full the contract price, and also the price

of all extra work for which he could produce written authority, and that the

written authority of the engineer and the estimate of the value of the work

are conditions precedent to the right of the suppliant to recover payment

for any other extra work. (Henry J. dissenting.) '

Per Ritchie C.J.—^That neither the engineer, nor the clerk of the works,

nor any subordinate officer in charge of any of the works of the Dominion of

Canada, has any power or authority, express or implied, under the law to

bind the Crown to any contract or expenditure not specially authorized by

the express terms of the contract diily entered into between the firown and

the contractor according to law, and then only in the specific manner pro-

vided for by the express terms of the contract.

O'Brien v. The Queen.-lT, 529.

3. Frescriptlon-9 Vic. cb. 37—Bight of the Crown to plead prescription—

10 years' prescription—Good faith—Translatory title—Judgment of con-

firmation—Titre precaire—Inscription en fanx—Improvements, claim for

by incidental demand-Arts. 3211, 8251, 3306, C. C. li. C—Art. 478

C. C P. t. C,

N. C, the suppliant, by his petition of right, claimed, as representing

the heirs of P. W., jr., certain parcels of land originally granted by letters

patent from the Crown, dated 5th January, 1806, to P. W., sr., together with

a sum of $200,000 for the rents, issues and profits derived therefrom by the

Government since the illegal detention thereof. As to the merits the

defendant pleaded -1st. By peremptory exception, setting up title and

possession in Her Majesty under divers deeds of sale and documents ; 2nd.

Prescription by 30, 20 and 10 years. An exception was also fyled, setting up

that these transfers to petitioners by the heirs of P. W., jr., were made with-

out valid consideration, and that the rights alleged to have been acquired

were disputable, droits litigieux. The general issue and a supplementary

plea claiming value of improvements were also fyled. To first of these excep-
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tions the petitioner answered that the parties to the deeds of sale relied

upon had no right of property in the land sold, and denied the legality and

validity of the other documents relied upon, and inscribed en faux against

a judgment of ratification of title to a part of the property rendered by the

Superior Court for the district of Aylmer, P.Q. To the exception of pre-

scription the petitioner answered, denying the allegations thereof, and more

particularly the good faith of the defendant. To the supplementary plea,

the petitioner alleged bad faith on the part of defendant. There were also

general answers to all the pleas. On the issues thus raised, the parties went

to proof by an enquite had before a commissioner under authority of the

court, granted on motion, in accordance with the law of the Province of

Quebec. The case was argued in the Exchequer Court before J. T.

Tasohereau J., and he dismissed the suppliant's petition of right with costs.

Whereupon the suppliant appealed to the Supreme Court of Canada.

Held, Foumier and Henry JJ. dissenting—1. That before the Code,

and also under the Code (art. 2211), the Crown had under the laws in force

in the Province of Quebec, the right to invoke prescription against a subject,

which the latter could have interrupted by petition of right.

2. That in this case the Crown had purchased in good faith with trans-

latory titles, and had by ten years peaceable, open and uninterrupted pes-

session^ acquired an unimpeachable title.

3. That in relation to the Inscription en faux, the Art. 473 of the Code

of Procedure is not so imperative ae to render the judgment attacked an

absolute nullity, it being registered in the register of the court.

4. That the petitioner was bound to have produced the minute, or draft

ofjudgment attacked, but having only produced a certified copy of the judg-

ment, the inscription against the judgment falls to the ground.

5. That even if S. O.'s title was Hire pricaire, the heirs by their own

acts ceded and abandoned to L. all their rights and pretensions to the land

in dispute, and that the petitioner C. was bound by their acts.

Held, also, that the impensea claimed by the incidental demand of the

Crown were payable, by the petitioner, even if he had succeeded in his

action.

Chevrier v. The Queen.—It. t,

4. Flstacrles, regnlatlon and protection of—Fisheries act, '81 Tie. cli. 60

D.—Britisb Kortb America Act, I!$67, sees. 91, 93 and 109—I.icense to

flslilntliat part of tlie Miramictal River above Price's Bend—Rights of

riparian proprietors In granted and nngranted lands—Right nf passage

and right of iishlng.

On January 1st, 1874, the Minister of Marine and Fisheries of Canada,

purporting to act under the powers conferred upon him by sec. 2, oh. 60,
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31 Vic, executed on behalf of Her Majesty to the suppliant an instrument

called a lease of fishery, whereby Her Majesty purported to lease to the sup-

pliant for nine years a certain portion of the South West Miramiohi River in

,
Kew Brunswick, for the purpose of fly.fighing for salmon therem, the locus

in quo being thus described in the special case agreed to by the parties :

"Price's Bend is about 40 or 45 miles above the ebb and flow of the tide.

The stream for the greater part from this point upward, is navigable for

canoes, small boats, flat-bottomed scows, logs and timber. Logs are usually

driven down the river in high water in the spring and fall. The stream is

rapid. During summer it is in some places on the bars very shallow."

Certain persons who had received conveyances of a portion of the river,

and who, under such conveyances, claimed the exclusive right of fishing in

such portion, interrupted the suppliant in the enjoyment of his fishing

under the lease granted to him, and put him to certain expenses in endea-

voring to assert and defend his claim to the ownership of the fishing of that

portion of the river included in his lease.

The Supreme Court of New Bi'unswick having decided adversely to his

exclusive right to fish in virtue of said lease, the suppliant presented a peti-

tion of right, and claimed compensation ^rom her Majesty for the loss of

his fishing privileges and for the expenses he had incurred.

By special case certain questions were submitted for the decision of

the court, and the Exchequer Court, Held, inter alia, that an exclusive

right of fishing existed in the parties who had received the conveyances,

and that the Minister of Marine and Fisheries consequently had no

power to grant a lease or license under sec. 2 of the Fisheries Act of the

portion of the river in question, and in answer to the 8th question, viz

:

" Where the lands (above tide water) through which the said river passes

are ungranted by the Crown could the Minister of Marine and Fisheries law-

fully issue a lease of that portion of the river ?" Held, that the Minister

could not lawfully issue a lease of the bed of the river, but that be could

lawfully issue a license to fish as a franchise apart from the ownership of

the soil in that portion of the river.

The appellant thereupon appealed to the Supreme Court of Canada on

the main question ; whether or not an exclusive right of fishing did so exist.

Held, affirming the judgment of the Exchequer Court 1st, that the gen-

eral power of regulating and protecting the fisheries Under the British North

America Act, 1867, sec. 91, is in the Parliament of Canada, but that the

license granted by the Minister of Marine and Fisheris of the locus in quo

was void, because saiid Act only authorizes the granting of leases " where

the exclusive right fishing does not already exist by law," and in this case the
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ezclusire right of fishing belonged to the owners of the land through which

that portion of the Miramiohi Eiver flows.

2nd, that although the public may have in a river, such as the one in

question, an easement or right to float rafts or logs down, and a right of

passage up and down, wherever the water is sufficiently high to be so used,

such right is not inconsistent with an exclusive right of fishing or with the

right of the owners of property opposite their respective lands ad medium

filutn aqucB.

3rd. That the rights of fishing in a" river, such as is that part part of the

Miramichi from Price's Bend to its source, are an incident to the grant of

the land through which such river flows, and where such grants have been

made, there is no authority given by the B. N. A. Act, 1867, to grant a right

to fish, and the Dominion Parliament has no right to give such authority.

4th. Per Eitchie C.J. and Strong, Fournier and Henry JJ., reversing

the judgment of the Excehquer Court on the 8th question submitted, that

the ungranted lands in the Province of New Brunswick being in the Crown

for the benefit of the people of New Brunswick, the exclusive right to fish

follows as an incident, and is in the Crown as trustee for the benefit of the

people of the province, and therefore a license by the Minister of Marine

and Fisheries to fish in streams running through provincial property would

be illegal.

The Queen t. Robertson—vi, 52,

9> Counsel fees, action for—Retainer for services before Fisliery Commig-
sion—Jurisdiction,

The suppliant, an advocate of the Province of Quebec, and one of Her

Majesty's counsel, was retained by the Government of Canada as one of the

counsel for Great Britain before the Fishery Commission which sat at Hali-

fax pursuant to the Treaty of Washington. There was contradictory evi-

dence as to the terms of the retainer, but the learned judge in the Exchequer

Co.urt found '• That each of the counsel engaged was to receive a refresher

equal to the retaining fee of $1,000, that they were to be at liberty to draw

on a bank at Halifax for $1,000 a month during the sittings of the commision,

that the expenses of the suppliant and his family were to be paid, and that

the final amount of fees was to remain unsettled until after the award." The

amount awarded by the Commissioners was $5,500,000. The suppliant

claimed $10,000 as his remuneration, in addition to $8,000 already received

by him.

Held, per Fournier, Henry and TaschereauJJ., that the suppliant, under

the agreement entered into with the Crown, was entitled to sue by petition

of right for a reasonable sum in addition to the amount paid him, and that

$8,000 awarded him in the Exchequer Court was a reasonable sum.
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Per Fournier, Henry, Taschereau and Gwynne JJ By tte law of the

Province of Quebec, counsel and advocates can recover for fees stipulated

for by an express agreement.

Per Fournier and Henry JJ—By the law also of the Province of Ontario

counsel can recover for such fees.

Per Strong J—The terms of the agreement, as established by the evi-

dence, shewed, in addition to an express agreement to pay the suppliant's

expenses, only an honorary and gratuitous undertaking on the part of the

Crown to give additional remuneration for fees beyond the amount of fees

paid, which undertaking is not only no foundation for an action but excludes

any right of action as upon an implied contract to pay the reasonable value

of the services rendered ; and the suppliant could therefore recover only his

expenses in addition to the amount so paid,

Per Eitchie C.J.—^As the agreement between the suppliant and the Min-

ister of Marine and Fisheries, on behalf of Her Majesty, was made at Ottawa,

in Ontario, for services to be performed at Halifax, in Nova Scotia, it was
not subject to the law of Quebec ; that in neither Ontario nor Nova Scotia

could a barrister maintain an action for fees, and therefore that the petition

would not he.

Per Gwynne J.—By the Petition of Eight Act, sec. 19, the subject is

denied any remedy against the Crown in any case in which he would not

have been entitled to such remedy in England, under similar circumstances.

By the laws in force there prior to 23 and 24 Vic. ch. 34 (Imp.), counsel

could not, at that time, in England, have enforced payment of counsel fees

by the Crown, and therefore the suppliant should not recover.

[This case was appealed to the Privy Council, where it was Helfl, 1. That

according to the law of Quebec, a member ot the bar is entitled, in the

absence of special stipulatidSl, to sue for and recover on a quanium meruit in

respect of professional services rendered by him, and may lawfully contract

for any rate of remuneration which is not contra bonos mores, or in violation

of the rules of the bar.

2. That in the absence of stipulation to the contrary, express or implied,

Mr. Doutre must be deemed to have been employed upon the usual terms

upon which such services are rendered, and that his status in respect both

of right and remedy was not affected either by the lex loci contractus or the

lex loci solutionis.

3, That the P. E. A., 1876, sec. 19 sub-sec. 3 does not in such case bar the

remedy against the Crown by petition. 9 App. cases 745.]

The ftueen t. floatre.—t1, 343.
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O. 16 Tic. cb. 330—Debentnres Issued by Trastees of the Quebec Turnpike

Roads—liCglsIatlTe recognition of a debt—Agents, liability of the Crown
for acts by.

Held, Ritchie C.J. and Gwynne J. dissenting, that the TniBtees of the

Quebec North Shore Turnpike Trust, appointed under ordinance, 4 Vic. eh.

17, when issuing the debentures in suit, under 16 Vic. ch. 235, were acting as

agents. of the Government of the late province of Canada, and that the said

province became liable to provide for the payment of the principal of said

debentures when they became due.

Per Henry and Taschereau JJ.—That the Province of Canada had, by its

conduct and legislation, recognized its liability to pay the same, and that

respondents were entitled to succeed on their cross appeal as to interest

from the date of the maturing af the said debentures.

Per Eitchie C.J. and Gwynne J.—^That the trustees, being empowered

by the ordinance to borrow moneys " on the credit and security of the tolls

thereby authorized to be imposed and of other moneys which might come

into the possession and be at the disposal of the said trustees, under and by

virtue of the ordinance, and not to be paid out of or chargeable against the

general revenue of this province," the debentures did not create a liability

on the part of this province in respect of either the principal or interest

. thereof.

[On appeal to the Privy Council, the judgment of the Supreme Court was

reversed, and the construction put on the statute by Ritchie C.J. and Gwynne

J. was affirmed.]

Belleau t. The Qaeen.-yll, 53.

7. Petition of Bight Act, 1S76, sec. 7-Statute of Iiimitetions-32 Henry
Tin. ch. 9—Buying pretended titles—Public Works—Rideau Canal Act,

8 «eo. IT. ch. 1—6 Wm. IT, ch 16-Trustee, Contract by—Compensation
for lands talien for Canal purposes—2 Tic, ch. 19—7 Tic. ch. 11 sec. 29-

9 Tic. ch, 42.

Under the provisions of 8 Geo. IV. ch. 1, passed on the 17th February,

1827, by the Provincial Parliament of Upper Canada, and generally known

as the Rideau Canal Act, Lt.-Colonel By, who was employed to superintend

the work of making said canal, set out and ascertained 110 acres or there-

abouts, part of 600 acres or thereabouts theretofore granted to one Grace

McQueen, as necessary for making and completing said canal, but only some

20 acres were actually necessary and used for canal purposes. Grace Mc-

Queen died mtestate, leaving Alexander McQueen, her husband, and William

McQueen, her eldest son and heir-at-law, her surviving. After her death, on

the 31st January, 1832, Alexander McQueen released to William McQueen

all his interest in the said lands, and on the 6th February, 1832, William Mc-
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Queen granted to Col. By all the lands previously granted to his mother,

Grace McQueen. Col. By died on the 1st February, 1836.

By 6 William IV. ch. 16, persons who acquired title to lands used for the

purposes of the canal after the commencement of the works, but who had

purchased before such commencement, were enabled to claim compensation.

By the Ordnance Vesting Act, 7 Vic. ch. 11, Canada, the Rideau Canal

and the lands and works belonging thereto, were vested in the 'principal

officers of H. M. Ordnance in Great Britain, and by sec. 29 it was enacted :

"Provided always, and be it enacted, that all lands taken from private

owners at Bytown under the authority of the Eideau Canal Act for the uses

of the canal, which have not been used for that purpose, be restored to the

party or parties from whom the same were taken."

By the 9th Vic. oh. 42, Canada, it was recited that the foregoing proviso

had given rise to doubt as to its true construction, and it was enacted that

the proviso should be construed to apply to all the land at Bytown set out

and ascertained and taken from Nicholas Sparks, under 8 Geo. IV. ch. ],

except certain portions actually used for the canal, and provision was made

for payment of compensation to Sparks for the land retained for canal pur-

poses, and for the reinvesting in him and his grantees of the portions of

lands taken but not required for such purposes.

By the 19th and 20th Vic. ch. 45, the Ordnance properties became

vested in her Majesty for the uses of the late "Province of Canada, and by

the British North America Act they became vested in her Majesty for the

use of the Dominion of Canada.

The suppliants, the legal representatives of Col. By, brought a petition

of right, alleging the foregoing facts, and seeking to have her Majesty

declared a trustee for them of all the said lands not actually used for the

purposes of the said canal, and praying that such portion of said lands might

be restored to them, and the rents and profits thereof paid, and as to any

parts sold that the value thereof might be paid together with the rents and

profits prior to the selling thereof.

By his statement in defence, the Attorney-General contended, among

other things, that (par. 5) no interest in the lands set out and ascertained

by Col. By passed to Williani McQueen, but the claim for compensation or

damages for taking eaid lands was personal estate of Grace McQueen, and

passed to hef personal representative ; that (par. 6, 7 and 8) the deeds of the

31st of January and 6th February, 1832, passed no estate or interest, the

title and possession of the lands being in his Majesty, but that such deeds

were void under 32 Ily. VIII. ch. 9 ; that (par. 9) Col. By was incapable, by

23
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reason of his position, from acquiring any beneficial interest in said lands as

against his Majesty; that (par. 10, 11, 12 and 13) Col. By took proceedings

under 8 Geo. IV. ch. 1, to obtain compensation for the lands in question, but-

the arbitrators, and also a jury summoned under the Act, decided that he

was entitled to no compensation by reason of the enhancement of the value

of his other land and of other advantages accrued by the building of the

canal, and that this award and verdict were a bar to the suppliant's claim;

that (par. 14 and 15) the proviso of 9 Vic. ch. 42, was confined to Nicholas

Sparks and did not extend to the lands in question ; that (par. 16, 17, 18 and

19) by virtue of 2 Vic. ch. 19 (Upper Canada) and a proclamation issued in

pursuance thereof, all claims for damages which might have been brought

under 8 Geo. IV. ch, 1, by owners of lands taken for the canal, including

claims of the said Grace McQueen or Col. By, or their respective represent-

atives, were, on and after the 1st April, 1841, forever barred; that (par. 26,

27 and 28) the suppliants were barred by their own laches ; and that (par.

27) they were barred by the Statute of Limitations.

On a special case stated on the pleadings for the opinion of the court,

Held, by the Exchequer Court of Canada (Richards C.J.) 1. The Statute of

Limitations was properly pleadable under sec. 7 of the Petition of Right Act

of 1876.

2. William McQueen took the lands by descent from his mother, if she

died before the lands were set out and ascertained for the purposes of the

canal. If she died afterwards, he did not, as they were vested in the Crown

under 8 Geo. IV. ch. 1 sees, 1 and 3, and her right was converted into a

claim for compensation under the 4th section.

3. This right of compensation or damages, if asserted under the 4th sec.

of Geo. IV. ch. 1, would go to Grace McQueen's personal representatives, but

if the land was obtained by surrender under the 2nd sec. of the statute, then

the heir-at-law of Grace McQueen would be the person entitled to receive

the damages and execute the surrender.

4. The deeds of the 31st January, 1832, and 6th February, 1832, are void

as against the Crown so far as they relate to the acres in dispute, except so

far as the same may be considered as a surrender to the Crown under the

2nd sec. of the Rideau Canal Act.

5. The 9th paragraph of the statement in defence is a sufficient answer

in law to the petition.

6. The defence set up in the 10th, 11th, 12th and 13th paragraphs of the

statement would be sufficient in law, supposing the statements therein to be

true.



355

Petition of Right—Continued.
7. The proviso of 9 Vic. ch. 42 sec. 29 was confined in eflFect to the lands

of Nicholas Sparks only.

8. If the claim is to be made by Grace McQueen's personal representa-

tives under the 4th sec. of the Rideau Canal Act (and any claim by her could

only be under that section) the Acts referred to in the 16th, 17th, 18th and

19th paragraphs of the statement in defence have an appUcatipn to this case

and would constitute a bar against all claims to be made under the Rideau

Canal Act. As to the claims to be made by the heirs of Col. By, they have

no claims under any of the statutes.

9. If the Ordnance "Vesting Act vested the 110 acres in question in the

heirs Of Col. By, the court was not prepared to say that their claim had been

barred by laches on the statement set out in the petition. But the statute

had not that effect, nor had Col. By or his legal representatives ever had for

hia or their own use and benefit any title to these 1 10 acres.

Tylee v. Ihe Queen.—Til. 6.51.

o. Tender for work on Intercolonial Railway—Acceptance by commission-
ers—Contract, liattllity of Crown for breach of—£xtra worb, claim for—
Damages-31 Vic. cb. 13-37 Vic. cb. IS, effect of—Works completedlst
June, IS74—Certificate of engineer — Condition precedent,waiver of—
Demurrer.

In January, 1872, the Cominissioners of the Intercolonial Railway gave

public notice that they were prepared to receive tenders for the erection

inter alia of certain engine houses, according to plans and specifications

deposited at the ofiioe of the Chief Engineer at Ottawa. J. I. tendered for

the erection of an engine house at Matapedia, and in October following he

was instructed by the commissioners to proceed in the execution of the

work, according to his accepted tender, the price being $21,989. The work

was completed and delivered to the Government in October, 1874. The

specification provided as follows :
—" The commissioners will provide and lay

railway iron, and will also, provide and fix oast-iron columns, iron girders,

and other iron work required for supporting roof." In September, 1873, J.

I. was unable to proceed further with the execution of his work, in conse-

quence of the neglect of the commissioners to supply the iron girders, &o.,

until March following, owing to which delay he suffered loss and damage.

During the execution of the work, J. I. was instructed aud directed by the

commissioners, or their engineers, to perform, and did perform, certain

extra works not included in his accepted tender, and not according to the

plans, drawings and specifications.

By his petition of right, J. I. claimed $3,795.75 damages, in consequence

of the delay on the part of the commissioners to provide the cast-iron col-

umns, &c., and $8,505.10 for extra works.

23*
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The Crown demurred, and also traversed the allegation of negUgence

and delay, and admitted extra work to the amoimt of $5,056.60, and set up

the 18th sec. of 31 Vic. ch. 13, which required the certificate of the Engineer-

in-Chief as a condition precedent to the payment of any sum of money for

work done on the Intercolonial Railway.

By 38 "Vic. ch. 15, on the 1st June, 1874, the Intercolonial Eailway was

declared to be a public work vested in her Majesty, and under the control

and management of the Minister of Public Works, and all the powers and

duties ot the commissioners were transferred to the Minister of Public

Works, and sec. 3 of 31 Vic. ch. 13, was repealed, with so much of any oftier

part of the said Act as might be in any way inconsistent with 37 Vic. ch. 15,

Held, by the Exchequer Court ofCanada (Foumier J.) : That the tender

and its acceptance by the commissioners constituted a valid contract

between the Crown and J. I., and that the delay and neglect on the part of

the commissioners ' acting for the Crown to provide and fix the cast-iron

columns, &c., which were, by the specifications, to be provided and fixed by

them, was a breach of the said contract, and that the Crown was liable for

the damages resulting from such breach.

2. That the extra work claimed for, being for a sum less than $10,000,

the commissioners had power to order the same under the statute 31 Vic.

ch. 13 sec. 16, and J. I. could recover, by petition of right, for such part of

the extra work claimed as he had been directed to perform.

3. That the 18th sec. of 31 Vic. ch. 13, not having been embodied in the

agreement with J. I., as a condition precedent to the payment of any sum

for work executed, the Crown could not now rely on that section of the

statute for work done and accepted, and received by the Government.

4. That the efiect of 37 Vic. ch. 15, was to abolish the office of Chief

Engineer of the Intei colonial Eailway, and for work performed and received

on or after the 1st June, 1874, to dispense with the necessity of obtaining,

as a condition precedent to the payment for the same, the certificate of said

Chief Engineer, in accordance with sec. 18 of 31 Vic. ch. 13.

Isbester t. The Queen-Til, 696.

9- Execntory contract—Crown, non-liabllity on—HecoTery of value of work

done If expenditure unanttaorized by Parliament—31 Tic. ch, 18 gees. 7,

la and SO.

By his petition of right W., a sculptor, alleged that he was employed

by the Dominion Government to prepare plans, models, specifications and

designs, for the laying out, improvement and establishment of the Parlia-

ment square, Ottawa ; that he had done so, and superintended the work and

construction of said improvements for six months. He claimed $50,000 for

the value of his work.
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31 Vic. ch. 1 2 sec. 7 provides that, when executory contracts are in

writing they shall have certain requisites, such as signing, sealing and coun-

tersigning, to be binding ; and by sec. 1 5 provides that before any expendi-

ture is incurred there shall have been a previous sanction of Parliament,

except for such repairs and alterations as the public service demands : and

by sec. 20 requires that tenders shall be invited for all works, except in cases

of emergency, or where from the nature of the work it could be more expe-

ditiously and economically executed by the officers and servants of the

department.

Held, by the Exchequer Court of Canada, Richards C.J.—1. That the

Crown in this Dominion cannot bo held responsible under a petition of right

on an executory contract entered into by the Department of Public Works

for the performance of certain works placed by law under the control of the

department, when the agreement therefor was not made in conformity with

the above 7th section of 31 Vic. ch. 12.

2. That under sec. 15 of said Act, if Parliament has not sanctioned the

expenditure, a petition of right will not lie for work done for and at the

request of the Department of Public Works, unless it be for work done in

connection with repairs and alterations which the necessities of the public

service demanded.

3. That in this case, if Parliament has made appropriations for these

works and so sanctioned the expenditure, and if the work done was ofthe kind

that might properly be executed by the officers and servants of the depart-

ment under sec. 20 ol said Act, then no written contract would be necessary

to bind the department, and suppliant should recover for work so done.

Wood T. The Queen.-Tll. 634.

10. Crown—JTon-liabllity of, for neg^Ugence of Its servants—Kot » common
carrier—Payment of Statutory Dues.

field, 1st. That a petition of right does not lie to recover compensation

from the Crown for damage occasioned by the negligence of its servants to

the property of an individual using a public work.

2nd. That an express or implied contract is not created with the Crown

because an individual pays tolls imposed by statute for the use of a public

work, such as slide dues for passing his logs through government slides.

3rd. That in such a case Her Majesty cannot -be held liable as a common

carrier.

The Queen t. McFarlane.— vli, 216.

U. Kon-Ilablllty of Crown for non>feasance or mis-feasance of Its servants —

Public work—Pnblie police—Crown not a common carrier.

McL., the suppliant, purchased, in 1880, a first-class railway passenger

ticket to travel from Charlottetown to Souris on the Prince Edward Island
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railway, owned by the Dominion of Canada, and operated under the manage-

ment of the Minister of Railways and Canals, and while on said journey sus-

tained serious injuries, the result of an accident to the train.

By petition of right the suppliant alleged that the railway was negligently

and unskilfully conducted, managed and maintained by her Majesty
j that

her Majesty, disregarding her duty in that behalf and her promise, did not

carry safely and securely suppliant on said railway and that he was greatly

and permanently injured in body and health, and claimed $50,000.

The Attorney General pleaded that her Majesty was not bound to carry

safely and securely, and was not answerable by petition of right for the

negligence of her servants.

The learned judge at the trial found that the road was in a most unsafe

state from the rottenness oi the ties, and that the safety of life had been

recklessly jeopardized by running trains over it with passengers, and that

there had been a breach of a contract to carry the suppliant safely and

securely, and awarded $36,000.

On appeal to the Supreme Court of Canada, Held, Fournier and Henry

JJ. dissenting, that the establishment of government railways in Canada, of

which the Minister of Railways and Canals has the management, direction

and control, under statutory provisions, for the benefit and advantage of the

public, is a branch of the public police created by statute for purposes of

public convenience, and not entered upon or to be treated as a private and

mercantile speculation, and that a petition of right does not lie against the

Crown for injuries resulting from the non-feasance or mis-feasanoe, wrongs,

negligences, or omissions of duty of the subordinate officers or agents

employed in the public service on said railways. That the Crown is not

liable as a common carrier for the safety and security of passengers using

said railways.

The Qneen t. McLeod.-Tili, 1.

12. Contract—Xoii-llabllity of the Crown on Parliamentary Printing Con-

tract.

H,, in his capacity of " clerk of the Joint Committee of both Houses on

Printing," advertized for tenders for the printing, furnishing the printing

paper and the binding required for the Parliament of the Dominion of

Canada. The tender of the sijppliants was accepted by the Joint Committee

and byiboth Houses of Parliament by adoption of the committee's report,

and a contract was executed between the suppliants and H. in his said

capacity. The suppUants, by their petition, contended tbat the tender and

acceptance constituted a contract between them and her Majesty, and that

they were entitled to do the whole of the printing required for the Parlia-
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ment of Canada, but had not been given the same, and they claimed com-

pensation by way of damages;

Held, reversing the judgment of Henry J. in the Exchequer Court, that

the Parliamentary Printing was a matter connected with the internal

economy of the Senate and House of Commons over which the Executive

Government had no control ; and that the Crown was no party to the con-

tract with the suppliants and could not be held responsible for a breach of

it.

Tlie Queen v. Maclean.—vili, 210.

13. Departmental Printing Contract—Mutnallty—Iiialillity of ttae Crown. .

Under 32 & 33 Vic. ch. 7, which provides that the printing, binding and

other hke work required for the several departments of the government

shall be done and furnished under contracts to be entered into under

authority of the Governor in Council after advertisement for tenders, the

Under Secretary of State advertized for tenders for the printing " required

by the several departments of the government." The suppliants tendered

for such printing, the specifications annexed to the tender, which were sup-

plied by the government, containing various provisions as to the manner of

performing the work and giving of security. The tenders were accepted by

the Governor in Council, and an indenture was executed between the sup-

pliants and her Majesty, by which the suppliants agreed to perform and

execute, &c., "all jobs or lots of printing for the several departments of the

Government of Canada, of reports, &c., of every description and kind soever

coming within the denomination of Department printing, and all the work and

services connected therewith and appertaining thereto, as set forth in the

said specification hereunto annexed, in such numbers and quantities as may

be specified in the several requisitions which may be made upon them for

that purpose from time to time by and on behalf of said several respective

departments." Part of the Departmental printing having been given to

others, the suppliants, by their petition, claimed compensation by way

of damages, contending that they were entitled to the whole of said

printing.

Held, afiirming the judgment of Henry J. in the Exchequer Court, that

having regard to the whole scope and nature of the transaction, the statute,

the advertisement, the tender, the acceptance and the contract, there was

a clear intention shown that the contractors should have all the printing that

should be required by the several departments of the government, and that

the contract was not a unilateral contract but a binding mutual agreement.

(Taschereau and Gwynne JJ. dissenting.)

Tbe Qneen \, Maclean,—Till, 210,
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14. Contract—OOTernmcnt contract—Clause In—Construction of—Assignment

Xffect of—Bamasfcs.

On the 2nd August, 1878, H. C. & F. entered into a contract with her

Majesty to do the excavation, &c , of the Georgian Bay branch of the Cana-

dian Pacific Eailway. Shortly after the date of the contract and after the

commencement of the work, H. C. & F. associated with themselves several

partners in the work, amongst others S. & E. (respondents), and on 30th

June, 1879, the whole contract was assigned to S. & E. Subsequently, on the

25th (Tuly, 1879, the contract with H. C. & F. was cancelled by Order m
Council, on the ground that satisfactory progress had not been made with the

work as required by the contract, On the 5th August, 1879, S. & E. notified

the Minister of Eailways of the transfer made to them of the contract. On

the 9th August, the Order in Council of July 25th was sent to H. 0. & F. On

the 14th August, 1879, an Order in Council was passed stating thaf as the

Grovernment had never assented to the transfer and assignment of the eon-

tract to S. & E., the contractors should be notified that the contract was

taken out of their hands and annulled. In consequence of this notification

S. & E., who were carrying on the works, ceased work, and with the consent

of the Minister of Public Works, realized their plant and presented a claim

for damages, and finally_H. C. & F. and S. & E. filed a petition of right claim-

ing $250,000 damages for breach of contract.

The stateiuent in defence set up inter alia, the 17th clause of the con-

tract which provided against the contractors assigning the contract, and in

case of assignment without her Majesty's consent, enabled, her Maj»sty to

take the works out of the contractors' hands, and employ such means as she

might see fit to complete the same ; and in such case the contractors should

have no claim for any further payment in respect of the works performed,

but remain liable for loss by reason of non completion by the contractor.

At the trial there was evidence that the Minister of Public Works knew

that S. & E. were partners, and that he was satisfied that they were con-

nected with the concern. There was also evidence that the department

knew S. & E. were carrying on the works, and that S. & E. had been mformed

by the Deputy Minister of the department that all that was necessary to be

officially recognized as contractors was to send a letter to the government

from H. C. & F.

In the Exchequer Henry J. awarded the suppliants $171,040.77 damages.

On appeal to the Supreme Court of Canada it was Held, reversing the

judgment of Henry J., Fournier and Henry JJ. dissenting, that there was

no evidence of a binding assent on the part of the Crown to an assignment

of the contract to S. & E,, who, therefore, were not entitled to recover.
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2. That H. C. & F., the original contractors, by assigning their contract

put it in the power ofthe government to rescind the contract absolutely, which

was done by the Order in Council of the 14th August, 1871, and the con-

tractors under the 17th clause could not recover either for the value of work
actually done, the loss of prospective damages, or the reduced value of the

plant.

Queen v. Smith.-x, 1.

15. Agrreement with Government ofCanada foir continuous possession of rail-

road—Cons trnction of—Breach of, by Crown in assertion of supposed
rights-namages-Joint mlsfeasor—Judgment obtained against—Eifect of.

In reduction of damages—Pleading—37 Vic. cb. 16.

By an agreement entered into between the Windsor and Annapolis

Railway Company and the Government, approved and ratified by the Grov-

ernor in Council, 22nd September, 1871, the Windsor Branch Eailway, N. S.,

together vidth certain running powers over the trunk line of the Intercolonial,

was leased to the suppliants for the period of 21 years from 1st January,

1872. The suppliants under said agreement went into possession of said

Windsor Branch and operated the same thereunder up to the 1st August,

1877, on which date C. J. B., being and acting as Superintendent of Railways,

as authorized by the Government (who claimed to have authority under an

Act of the Parliament of Canada, 37 Vic. ch. 16, passed with reference to the

Windsor Branch, to transfer the same to the Western Counties Railway Com-

pany otherwise than subject to the rights of the Windsor and Annapolis Rail-

way Company) ejected suppliants from and prevented them from using said

Windsor Branch and from passing over the said trunk line ; and four or five

weeks afterwards said Government gave over the possession of said Windsor

Branch to the Western Counties Railway Company, who took and retained

possession thereof.

In a suit brought by the Wiftdsor and Annapolis Eailway Company

against the Western Counties Railway Company for recovery of possession,

&c., the Judicial Committee of the Privy Council held that 37 Vic. ch. 16 did

not extinguish the right and interest which the Windsor and Annapolis

Railway Company had in the Windsor Branch under the agreement of 22nd

September, 1872.

On a petition of right being filed by suppliants, claiming indemnity for

the damage sustained by the breach and failure on the part of the Crown to

perform the said agreement of 22nd September, 1871, the Exchequer Court

of Canada (Gwynne J. presiding) held that the taking possession of the

road by an officer of the Crown under the assumed authority of an Act

of Parliament was a tortious act for which a petition of right did not lie.
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On appeal to the Supreme Court of Canada, Held, Strong and Gwynne

JJ. dissenting, that the Crown by the answer of the Attorney General did not

set up any tortious act for Which the Crown claimed not to be liable, but

alleged that it had a right to put an end to the contract and did so, and that

the action of the Crown and its oflBcers being lawful and not tortious, they

were justified. But, as the agreement was still a continuous, valid and bind-

ing agreement to which they had no right to put an end, this defence failed.

Therefore the Crown, by its officers, having acted on a misconception of

or misinformation as to the rights of the Crown, and wrongfully, because

contrary to the express and implied stipulations of their agreement, but not

tortiously in law, evicted the suppliants, and so, though unconcious of the

wrong, by such breach become possessed of the suppliants' property, the

petition of right would lie for the restitution of such property and for damages.

Prior to the filing of the petition of right, the suppliants sued the

Western Counties Eailway Company for the recovery of the possession of

the Windsor Branch, and also by way of damages for monies received by

the Western Counties Eailway Company for the freight or passengers on

said railway since the same came into their possession, and obtained judg-

ment for the same, but were not. paid. The judgment in question was not

pleaded by the Crown, but was proved on the hearing by the record in the

Supreme Court of Canada, to which court an appeal in said cause had been

taken, and which affirmed the judgment of the Supreme Court of Nova

Scotia.

Held, per Eitchie C. J. and Taschereau .!., that the suppUants could

not recover against the Crown, as damages, for breach of contract, what they

claimed and had judgment for as damages for a tort committed by the West-

ern Counties Eailway Company, and in this case there was no necessity to

plead the judgment.

Per Fournier and Henry JJ., that the suppUants were entitled to dam-

ages for the time they were by the action of the Covernment deprived of

the possession and use of the road to the date of the filing of their petition

of right.

[In this case an appeal and cross-appeal are now (1st May, 1886) pending

before the Judicial Committee of the Privy Council.]

Windsor and Annapolis Railway Go. v. Tbe Qaeen and the Western Coao-

ties Railway Co.—x, 334.

16. Petition of rlglit—Condition precedent—Pleading—Contract—31 Vic. eh.

13 sec. 18 D.

The suppliants by their petition of right alleged that they were contrac-

tors for the building of section No. 4 of the Intercolonial Eailway, and duly
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entered upon and completed their contract, which contract they alleged

was under the Act entitled " An Act respecting the construction of the

Intercolonial Railway, within the time, and according to the terms, coven-

ants and conditions set forth in said contract. That in following the direc-

tions and instructions of the commissioners and the engineers employed
and placed in charge of the said works, which directions and instructions

were given from time to time as provided by the contract, and the said sup-

pUants were bound to follow, and did follow, they performed a large

amount of extra work not comprised in said contract, nor in the data fur-

nished to them at the time the said contract was entered into, nor in the

schedules and specifications referred to in said contract and connected

therewith, and not intended to be covered by the lump sum, which formed the

consideration money of said contract. That they were put to great expense

by delays in preparations by the commissioners and engineers, and to great

loss and damage by reason of changes and alterations necessitated by the

unskilful mannpr in which the works had been laid out by the engineers.

That the suppliants were deceived and misled in making their estimates

by insuflScient and erroneous data in the schedule of works and quantities

prepared and published' by the chief engineer. That it had not been the

usage, nor was it the intention of the parties, to be held to the strict letter

of the contract when the schedule gave erroneous or insufficient information,

entailing extra work which could be performed only with ruinous conse-

quences, but they were entitled to be paid for such extra work. The sup-

pliants set out at length the various kinds of extra work done and changes

made, and prayed for a settlement of accounts, that they might be allowed

their claim for the extra work done, for the materials provided by them, for

damages resulting from defects of plans, specifications and surveys, from

changes made in location, grade, &c,, from the negUgence and want of skill of

the government engineers, and for breach of the contract in being prevented

from proceeding with the work, and that they might be reimbursed sums of

money advanced during the progress of the work with interest

.

The Attorney General demurred on the following grounds : That it did

not appear by the petition that the chief engineer of the I. C. Ky. had certi-

fied that the work for or on account of which the suppUants claimed had

been duly executed, or that the suppliants were entitled to be paid therefor

or for any part thereof, nor that such certificate had been approved of by

the commissioners of said railway, as required by sec. 18 of the Act of the

Parliament of Canada, entitled "An Act respecting the construction of the

I. C. Ry.," passed in the 31st year of H. M. reign; that H. M. was not

responsible in a petition of right for the damages and injuries mentioned;
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that it did not appear by the terms of the contract the commissionerB or

their engineers were under any obligation to lay out work or furnish specifi-

cations therefor ; that it appeared by the petition that the extra work

claimed for was done in pursuance of directions given by the engineers as

provided by the contract, and it was not alleged any extra payment was to

be made therefor : that it was immaterial that the schedules of works were

defective or erroneous, because such schedules were not alleged to have

been warranted as accurate, but only of probable quantities. And the

demurrer denied liability for any of the other matters mentioned in' the

petition, on the ground that the contract provided for them, or that the

work, if done, was not in any way warranted by H. M., or had been done

under the directions of the engineers acting within the contract.

In the Exchequer Court Henry J. over-ruled the demurrer with costs.

On appeal to the Supreme Court of Canada by the Attorney G-eneral,

Held.that the suppliants' petition was too indefinite in form and was insuffi-

cient in not setting out the contract, and a compliance with the require-

ments of sec. 18 of 31 Vic. ch. 13 (Can.), or satisfactory ground of non-com-

pliance with the condition precedent reqmred by that section.

Appeal allowed. Judgment of the Exchequer Court reversed, with

leave to the suppliant (the Crown assenting) to amend his petition, on pay-

ment of costs of appeal and demurrer, by setting out the contract and such

averments as he might be advised.

The Queen t. Smith.-20tli Nov. 18J9.

JL f • Breacli of notarial contract—Representations.

On the 14th of July, 1875, the Government of Canada, through one Louis

Morin, advertised for tenders for the removal of steel rails from the harbor

of Montreal to the rock cut at Lachine, The suppliant tendered for the

contract according to the advertisement, and suppliant's tender being

accepted, a notarial deed of contract was entered into and executed. The

contract provided, inter alia, " that the said party of the second part hereby

undertakes to remove and carry, for the Grovernment of the Dominion of

Canada, all the steel rails that are actually, or that will be landed from sea-

going vessels on the wharves of the harbor of Montreal, during this season of

navigation, and deliver and lay on the ground the said steel rails, at the place

commonly called Bock Cut, on the Lachine Canal, subject to the terms and

conditions hereinafter mentioned. By his petition of right, the suppliant

alleged a breach of the contract by the Crown, and that Morin, acting for the

Crown, represented to the suppliant that some 30,000 tons of rails would

have to be removed, and that under such representations the suppliant

entered into the contract. The amount claimed was $10,000.
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Held, by the Exchequer Court, Taschereau J., that under the terms of

the contract, the suppliant was entitled to have the removal of all the rails

landed in Montreal during the season of 1875, and the Government, having

had 5,000 tons oi these rails removed by another party, were answerable in

damages for the breach of contract.

Held, also, that the representations made by Morin, as agent of the

Crown, as to the probable quantity to be landed, were unauthorized, and hav-

ing been made previous to the written contract, could not be eaid to form

part of said contract.

Kenny v. The Qneen.-(i8 C. L. J^ 138.) 6tli March, 1882.

18. C. S.V. cli. 38,31 Vic. eta. IS—Slide and boom does, re^ilations as to—
Chattel mortgage—Agrreemeiit between Crown and mortgagor of iun>ber,

effect of—Hen.

This was a petition of right, .filed by the appellants, praying that a

seizure of a quantity of logs, which was made by the government collector

for arrears of slide dues, owed by one S. for the logs seized and other logs,

be removed, and that the sum of $5,C67, which had been paid by the appel-

lants to thp Crown, under duress, be refunded to them.

S.J being indebted to the appellants in a large sum of money, had given

them, as collateral security for the amount of his debt, two chattel mortga-

ges on certain logs and timber. These mortgages were executed, the first

on 18th December, 1876, and the second on 11th May, 1877. On 15th May,

1877, S. became insolvent, and in 1878, the equity of redemption of the

insolvent in the chattel mortgages was duly released to appellants by S's.

assignee. In June, 1877, S., who had been allowed to remain in possession

of the property, and to attend to the manufacture and disposal of the lum-

ber in virtue of special provisions in the mortgages, and who owed also a

large sum ofmoney to the government for shde dues for several years back,

in order to repay this general indebtedness for dues, agreed with the gov-

ernment to pay $2 per 1,000 feet B. M., on all lumber to be shipped by him

through the canals. The dues fixed by the regulations of the government

for each log were 4 cents, equal to about 26 cents per 1,000 ieet B. M. The

appellants claimed that this arrangement was unknown to, and had never been

ratified by them.

In 1878, when the appellants began to ship the lumber in question on

barges, the collector of slide dues refused to allow the barges to pass through

the canals until the appellants paid the $2 agreed upon between S. and the

government.

The cause was tried before Gwynne J. in the Exchequer, who Held, 1.

No weight could be given to an objection urged by petitioners that the Crown
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can acquire title onlyby record, and therefore no claim upon behalfof the Dom-

inion Government could be asserted in virtue of the agreement relied upon

in the answer of the Attorney General as made with S. The Dominion Gov-

ernment must under see. 7 of the Petition of Eight Act of 1876, be entitled

to whatever benefit may accure therefrom equally as any subject of the

Crown, ifthe proceeding were an action against such subject.

2. The provisions and enactments relating to tolls in 31 Vic. ch. 12, (C.)

are in substance and effect the same as the provisions in ch. 28 of the

Consol. Stats, of C, under which the regulations relating to timber passing

through the slides were made, and therefore under the provisions of sec. 71

of 31 Vic. ch. 12, those sections must be read as having been in force since

the passing of ch. 28 of the Con. Stats., and therefore the regulations made

under that statute are in effect regulations to be construed as made under

31 Vic. ch. 12.

3. If S. were the suppliant asserting a claim against the Government

based upon the seizure of the lumber which was seized for ' the purpose of

realizing thereout the arrears of slide dues, to such a claim the defence that

what was done was by the leave and license of S., and in pursuance of an

agreement to that eflFect made by him would have been sufficient. The

Attorney General v. Contois, 25 Grant 346 referred to.

4. Sitting in the Court of Exchequer, not as a Court of Appeal, but in

an Ontario case to administer the law of Ontario, the judge was bound by

the authority of McAuley v. Allen, 20 U. C. C. P. 417, followed in Samuel v.

Coulter 28 U. C. C. P. 240, to hold that the suppliants, by the indenture of

the 18th December, 1876, by reason of there being no redemise clause or pro-

viso as to grantor retaining possession until default inserted in it, became

entitled both to the property and possession of the property granted by the

indenture, and being so entitled might, if they had pleased, at any time have

exercised their right to sell therein contained. But by the terms of the

indenture, the suppliants reserve the right to dictate into what description

of lumber the logs should be manufactured, with whom alone' contracts for

the sale of the lumber might be entered into, and to whom upon sales it

should be consigned, and all this was provided for being done through the

intervention of S., but for their sole benefit, S. covenanting to act only under

the direction of and to the satisfaction of the suppliants. The effect and

intent of the indenture, therefore, was to make suppliants principals and S,

their agent in carrying on the business in which he had been engaged in

future for the benefit of the suppliants, and with their property, imtil it

should be sold or they should be paid their debt. As such agent S. must be

considered to have had sufficient authority to bind the suppliants by his

agreement with the Government.
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5. But whether S. was so authorized or not, the suppliants adopted,

ratified and confirmed the agreement by acting under it and advancing mon-

eys to pay the Government, in accordance with its terms, after they must

be held to have had full knowlege of the nature and elTect of it.

On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of Gwynne J., that S. had no authority, express or implied, from the

bank, after the execution of the mortgages, by any agreement with the

Crown, to pledge the property covered by the mortgages for the payment of

any arrears of Crown dues, or to impose on such property any lien, charge

or burthen other than the law had attached to it for the slidage and boom-

age of that specific property.

That there was no evidence that the bank had any knowledge of any

general lien or charge on that property, or of any arrears other than on the

the lumber mentioned in the mortgages,' or of any claim by the Crown other

than for the slidage and boomage on the logs in dispute.

That if the bank did know there were arrears for slide or boom dues on

logs previously brought down and manufactured into lumber, such know-

ledge would not create a charge or attach a lien for such dues on other

lumber than that for the slidage and boomage of which they became due.

That if S. did propose by any arrangement with the Crown to give the

Crown a charge or lien for arrears due for other lumber, there was no evi-

dence of any adoption, ratification or confirmation of any such arrangement

by the bank.

That there was nothing in the law or regulations giving the Crown any

general lien for arrears, or for any general balance which the owner of logs

may owe the government, or any lien except on the specific limiber for the

amount due for its passage or boomage, viz. , 4c. per log, equal to 26c. per

1,000 ft. B.M.

That the transaction was in no sense that of principal and agent, but of

debtor and creditor, in which the debtor by mortgage by way of collateral

security transferred property to his creditor and agreed to retain possession

and so deal with it that its value should be realized in such a manner as to

secure to the creditor the proceeds in payment of his debt, the surplus, if

any, being for the benefit of the mortgagor. Having transferred the pro-

perty by way of mortgage, S. was in no position to give by agreement or

otherwise a charge to take precedence of such mortgage.

Per Foumier J Without giving any decided opinion as to the validity

of the regulations by virtue of sec. 71 of 31 Vic. ch. 12, such regulations might

be looked at to ascertain the amount of dues which could be claimed under

them, because the appellants could not at the same time admit and
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deny the validity of such regulations. Admitting they were invalid, the

logs in question having passed through the government slides, there would

still be due to the government the value of the services rendered, and by

tendering $1,500 the suppliants admitted that something was justly due to

the government, if not legally due in virtue of the regulations.

Appeal allowed with costs, Strong and Tasohereau JJ. dissenting.

The Merchants' Bank of Canada v. The Queen,—22nd June, 1882,

19. In Petition of Eight, interest on profits refused.

See INTEEBST 6.

20. Provincial debt, liability of JDominion for—Order in Council—Account
stated—Consideration—Right to petition.

Prior to Confederation, one T. was cutting timber under license from the

old Province of Canada on territory in dispute between that province and

the Province of New Brunswick. In order to utilize the timber so cut he

had to send it down the St. John Eiver, and it was seized by the authorities

of New Brunswick and only released upon payment of fines. This continued

for two or three years until T. was obliged to abandon the business.

As a result of negotiations between the two provinces, the boundary line

was finally fixed, and a commission was appointed to determine the state of

accounts between them in' respect to the disputed territory. One member

of the commission only reported New Brunswick to be indebted to Canada

in the sum of 120,000 and upwards, and in 1871 these figures were veriiied

by the Dominion auditor.

Both before and after confederation T. frequently urged the Government

of Canada to collect this amount, and indemnify the licensees who had suf-

fered owing to the said dispute ; and finally, by an Order in Council of the

Dominion Government (to whom it was claimed the debt was transferred by

the B. N. A. Act) it was declared that a certain amount was due to T. which

would be paid on his obtaining the consent of the Governments of Ontario

and Quebec. Such consent was obtained, and payments were made by the

Dominion Government to T. and to the suppliant to whom the claim was

assigned, and the suppliant proceeded by petition of right to recover the

balance ; the government demurred on the ground that the claim was not

founded upon a contract and that the petition would not lie.

Judge Fournier in the Exchequer Court over-ruled the demurrer, and

on appeal to the Supreme Court of Canada, Held, reversing the judgment of

Fournier J., Fournier and Henry J J, dissenting, that there being no previous

indebtedness from New Brunswick, Canada or the Dominion to T. shown,

the Order in Council did not create a debt, and petition would not lie.

Appeal allowed with costs.

The Queen t. Dunn. 22 0. L. J, 14.—16th November. 1885,
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21. Assessment for sidewalks—IToii-llability of Crown.

The suppliants by their petition of right set out :—
" That there is due to the said corporation, by the Government of the

Dominion of Canada, the sum of one thousand five hundred and eighty dol-

lars and fifty cents for divers works done, materials furnished, and money
disbursed, for

' sidewalks (trottoirs) in front of the diflferent immoveable
properties belonging to the said government in the said City of Quebec, and
other works, as detailed in the bill of particulars hereunto annexed."

" Wherefore your suppliant humbly prays that it may be ordered and
ac^'udged by the said court, that her Majesty the Queen, and the said gov-

ernment of the Dominion are indebted unto the said corporation of the City

of Quebec in the said sum of one thousand five hundred and eighty dollars

and fifty cents, and that an order and judgment to the effect thereof be
gjven for the payment of the said sum."

The statement in defence was as follows :
—

" Her Majesty's Attorney General admits that the suppliants performed

certain works, furnished materials and expended money for sidewalks in

front of the different immoveable properties belonging to the Government

of Canada, in the City of Quebec, and for other works, as alleged in the sup-

pliants' petition of right."

" Her Majesty's Attorney General alleges, as the fact is, that the said

works performed, materials furnished and money expended in the said peti-

tion mentioned were not so done, furnished and expended by the suppliants

at the request of her Majesty, but were so done, furnished and expended by

the suppliants in pursuance of and by virtue of certain powers vested in

them by the Act of the Province of Canada, passed in the 29th year of her

Majesty's reign, chaptered 57, intituled an ' Act to amend and consolidate

the provisions contained in the Acts and ordinances relating to the incor-

poration of, and the supply of water to, the City of Quebec,' and the several

Acts in amendment thereof, and for which the suppliants might make
assessments as therein provided

;
and that the suppliants claim is for the

recovery of the taxes so assessed upon the said lands and immoveable pro-

perties of her Majesty in the City of Quebec ; but the said attorney general

submits that the said lands and immoveable properties are not liable to

taxation, and that no action hes against her Majesty for the recovery of

taxes ; and her Majesty's Attorney General claims the same benefit from

this objection as ifhe had demurred to the said petition.''

Issue was joined on these pleadings 5 and the case was argued before the

Exchequer Court, F^oumier J. presiding, on the facts set out, without any

evidence being taken..

24
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Held, that the Crown was not liable, and that the petition must be dis-

missed with costs.

The Corporation of the City of Quebec v. The Qneen.-SOth April, 1886.

Petitory .A-CtiOn

—

T© recover cliarcli property—Denial of qnaUty by

defendant sued as trustee.

The facts of the case, as stated by the plaintifl' in his factum, are that

by deed of sale passed before notary public on the 23rd November, 1871,

and duly registered, the plaintiff, John Morrison,, the defendant, and two

others as trustees of the Presbyterian Church of Cote St. George, in connec-

tion with the Church of Scotland, became purchasers of the ground upon

which subsequently a church was erected.

When this action was brought, the whole of the trustees, with the excep-

tion of the plaintiff and defendant, were dead.

A union of Presbyterian Churches in Canada took place in June, 1875.

To further this union and remove any obstructions which might arise

out of the trusts by which the property of any of the churches was held, the

"Union Act," 38 Vic. ch. 72 (1875) (Q.) was passed.

This Act, sec. 2, provided "that if any congregation in connection or

" communion with any of the said churches decide, at any meeting of the

" said congregation regularly convened, according to the rules of the said

" congregation, or the custom of the church with which it is in connection,

" and held in the two years after such union, by the majority of the votes of

" those who, according to the rules of the said congregation, or the custom of

" the church with which it is in connection, are entitled to vote at such

" meeting, not to form part of the said union, but on the contrary to separate

" itself therefrom, then and in such case, the property of the said con-

" gregation shall not be afiected by this Act, nor by any of the provisions

" thereof."

Plaintiff claimed that no meeting of the above congregation had been

regularly convened, or conducted according to its rules, or the custom of the

church, and that consequently the property was afiected by the above

statute, and should be held and administered for the benefit of the said

congregation in connection with the united church, to wit, "The Presbyterian

Church in Canada."

Plaintiff also alleged that the defendant had ceased to be a trustee, and,

acting with a mmority of the congregation who refused to enter into the

united church, had taken forcible possession of the church property and

excluded therefrom the plaintiff and the congregation, for which he was

trustee.

And plaintiff as sole surviving and acting trustee, sueing for himself in

his said quality, and for the con gregation, claimed the property and that
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defendant be ordered to quit and abandon the same, and be declared not to

be a trustee of said property.

Defendant admitted that he was not a trustee, but, while saying that he

had no quality to defend the action, proceeded to allege th^t three regular

convened meetings had been held, within the two years, the effect of which

was to take the church and the property out of the union. /

He also alleged that at these regularly convened meetings trustees were

legally appointed to replace those deceased.

The Superior Court, Johnson J. presiding, dismissed appellant's action on

the sole ground that because thrf' trust deed said nothing about survivors,

but provided for a succession, there could be no action unless the succession

was first filled up.

The judgment of the Court of Queen's Bench confirmed this judgment,

the majority presumably on the ground taken by Mr. Justice Johnson, Mr.

Justice Cross alone giving as his reason that the meetings referred to were

sufficient compliance with the law to take the property out of the Union.

On appeal to the Supreme Court of Canada, Iteld, affirming the judg-

ment of the courts below, that the action being a petitory action, and the

defendant having pleaded and proved that he was not and had never pre-

tended to be in possession of the immoveable claimed, the plaintiff must

, fail ; and that the plaintiff was not entitled to a judgment declaring one not

a trustee who did not pretend to be and admitted that he was not a trustee.

Henry J. dissenting.

Appeal dismissed with costs.

Morrison t. McCnaig. lOtta June, 1!JS3.

2. By trustees of Quebec North Shore turnpike roads —No title to sup-

port.

See ROAD.

3. Eight to bring, reserved to defendant in possessory action.

See POSSESSORY ACTION.

FSW-UOldSr ~Klglits of, in St. Andrew's Ctanrcb, Montreal—Damages.

J., an elder and member of the congregation of St. Andrew's Church,

Montreal, had been a pew-holder in St. Andrew's Church continuously from

1867 to 1872, inclusive. In 1809 and 1872 he occupied pew No. 68, and

received for the rental of 1872 a receipt in the following words :

'< 66.50 MoNTEEAL, January 9th, 1872.

" Received from James Johnston the sum of sixty-six dollars and fifty

cents, being rent of first-class pew No. 68, in St. Andrew's Church, Beaver

Hall, for the year 1872.
" For the Trustees, J. Clements."

2^
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On the 7th December, 1872, the Trustees notified J. that they would not

let him a pew for the following year. J. thereupon tendered them the ren-

tal for the next year, in advance. On several occasions in 1873, and while

stiU an elder and member of the congregation, he was disturbed in the pos-

session of pew No. 68, by the respondents, the pew having been placarded

" For Strangers," strangers seated in it, his books and cushions removed, &o.

For these torts he brought an action against respondents, claiming $10,000

damages.

Held, that J., being an elder and member of the congregation of St.

Andrew's Church, Montreal, as such lessee, having tendered the rent in

advance, was, under the by-laws, custom and usage, and constitution of St.

Andrew's Church, entitled to a continuance of his lease of the pew for the

year 1873, and that reasonable, but not vindictive, damages should be allowed,

viz, $300. (The Chief Justice and Strong J. dissenting).

Johnston t. the Minister and Trustees of St. Andrew's Cliurch.—i, 235.

Plan—Description by reference to.

See BOUNDAEY.
" EASEMENTS.

3. Signed by adjoining proprietors.

See BOUNDARY 2.

4. Sale of lands according to—Eegistration of a different plan—Accept

ance of conveyance.

See SALE OF LANDS 16.

IrieaCllIlg Additional plea—Snpreme Conrt no power to allow.

D. McM., the respondent, sued S. W. B. Co., the appellants, to recover

damages alleged to have been sustained by reason of the obstruction of the

river Miramichi by appellant's booms. The pleas were not gmlty, and leave

and license. On the trial counsel proposed to add a plea, that the wrong

complained of was occasioned by extraordinary freshet. The counsel for

the respondent objected on the ground that such plea might have been

demurred to. The learned judge refused the applicaiion, because he

intended to admit the evidence under the plea of not guilty. On appeal,

counsel for the appellant contended that the obstruction complained of

was justified under the statute- 17 Vic. ch. 10, N.B., incorporating the South-

west Boom Company.

Held, that the appellants, not having put in a plea ofjustification under

the statute, or applied to the Supreme Court of New Brunswick in Banco

for leave to amend their pleas, could not rely on that ground before this

court to reverse the decision of the court below.

• [But see now S. C. A. Act, 1880.]

Tlie Soutli-West Boom Co. t. McMillan.-iii, 700.
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2. Objection in Court of Appeal, not taken by.

See BENEFIT SOCIETY.

3. Pleas—Amendment of, in Supreme Court.

See JTJRISDICTION 20.

4. Assignee—Trader—^Insolvent Act, IStS.

See INSOLVENCY 4.

5. Equitable Plea in action for calls.

See CORPORATIONS 10.

6. Want of proper stamps, not a defence which need be pleaded.

See BILLS OF EXCHANGE AND PROMISSORY NOTES 2, G,

7. Plea that conti-act made in England.

See INSOLVENCY 5.

8. Insufficiency of Petition of Eight.

See PETITION OF RIGHT 16.

9. In action on order under Companies' Act, 1862 (Imp.)

See CORPORATIONS 15.

10. In action between adjoining land owners.

See DAMAGES 20.

11. Equitable plea in action on Bond. i

See MORTGAGE 10.

12. Jus tertii—Adding plea ofjustification under writ of replevin.

See COllTRACT 14.

13. Plea of tender and payment into Court—effect of.

See SALE OF GOODS 12.

14. Motion to amend—Insufficiency of affidavit—^Matter of Procedure

—

Supreme Court will not interfere.

See JURISDICTION 35.

15. Dilatory Exception—^Plaintiff out of Province—Art. 120 C. C. P., sub-

sec. 7.

See DAMAGES 30.

16. Appellate Coui-t bound to give effect to prescription, though not

pleaded;

See LAND 3.

" PRESCRIPTION 12.

17. Amendments of pleading to make them conform to evidence,

See LICENSE 7.

Pledge—of moneys.
See AGREEMENT 7.
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Police Regulations.
See LEGISLATURE 10.

Policy.
See INSUBANCE, FIRE, LIFE, MARINE.

Possession—Title by.

See LIMITATIONS 2.

2. As caretaker.

See TENANCY AT WILL.

3. As against wrong-doers—^Mixture of logs.

See REPLEVIN 2.

4. By road trustees.

See ROAD.

5. Possession frandalently obtained by defendant—Plaintiff not pnt on

proof of title—Tax sale—Assessment—Sheriff's deed—€oart of Glianceiy,

powers of in action of ejectment—Rev. Stats. Ont. cb. 40 see. S7 ; 33 Tic.

eta. 33.

This suit was commenced on the 23rd day of December, 1880, in the

Court of Chancery for Ontario, by the respondent, Nelles, against the appel-

lants. White and O'Neill, to recover possession of the north 100 acres and

the south 30 acres of lot No. 1, in the 10th concession of the township of

Colchester.

The respondent, by his bill, set up that he claimed title from one John

Hargreaves, an insolvent ; that Hargreaves held possession of the lands from

the time of his acquiring the same, in the year 1876, down to the month of

October, 1880, when, as alleged in the 4th paragraph of the bill of complaint,

the respondent contended that the said land becoming unoccupied, the

appellant, Solomou White, wrongfully and without any color of right, put

the appellant, James O'Neil, into possession of the lot. i

The respondent, by the said bUl, also alleged that the appellant, O'Neil,

resided upon the land and held possession of it as tenant or agent to the

appellant White, and that he refused to deliver up possession to the

respondent.

In the 5th paragraph of the said bill the respondent alleged that the

appellant White claimed to have some interest in a part of the land, but

denied the appellant White's title, and alleged that if he ever,had any title

it had been barred by the Statute of Limitations.

The bill also alleged that the title of Hargreaves was founded upon a

sale of the land for taxes, and that the appellant contended that the sale

was invalid for the reasons alleged in the answer.

The respondent, by the said bill, set up that all the proper proceedings'

had been taken under the statutes respecting the sale of lands for taxes,

and that the tax sale was valid. The respondent also alleged that the pur-



315

Possession—Continued.
chaser at the said sale, and his assignees and Hargreaves, had paid taxes and
made large, valuable and lasting improvements upon the lands.

The prayer of the bill was that the appellants might be restrained from
committing any acts of waste ; ordered to account for the value of timber and
other trees cut down and removed ; to deliver up possession of the lands

and that, in the event of the respondent's title being defective, the respondent

might be declared entitled to a lien upon the lands and premises for the

improvements, taxes and interest.

The appellants answered the said bill, disclaiming the title to that part

of the land described as the south 30 acres of lot No. 1 ; but the appellant

White claimed to be entitled as owner in fee simple in possession of the

north 100 acres of the said lot. And the appellant O'Neil claimed title as his

tenant. The appellants also set up as a defence that the said alleged tax

sale under which the said respondent claimed title was invalid and void, for

the reasons in the said answer referred to.

The case was heard before Spragge, Chancellor of Ontario, on the 26th

dayof April, 1881.

His Lordship held (Bee 29 Grant, 338, where the facts wiU be found

more fully reported,) that the respondent was entitled to succeed on this

point, namely, that Hargreaves, claiming to be entitled under the tax sale,

had in 1872 put one Thompson into possession of the liand ; that afterwards,

in 1878, he gave him a lease for four years from the 1st April, 1878 ; that the

defendant O'Neil went to Thompson while he was still in possession, and by

fraudulent representations had induced Thompson to leave the place, and

that O'Neil had entered under White, and that upon the authority of Doe

Johnston v. Baytup, 3 A. & D. 188, the appellants were obliged to yield up

possession to the respondent before asserting any title in themselves.

A decree was then drawn up ordering a perpetual injunction as against

the appellants, and ordering the appellants forthwith to deliver up posses-

sion of the land to the respondent, and to account for the timb'er and other

trees cut upon the same.

The appellants then appealed to the Court of Appeal of Ontario, which

dismissed the said appeal with costs, but varied the decree complained of by

declaring that the said decree was to be without prejudice to any proceed-

ings which the appellant White might be advised to take to establish his

title to the lands and premises in questicfn within two months from the date

thereof, and also declaring that in the event of the appellant White paying

such costs, and taking any proceedings to establish his title to the lands, he

should have liberty to bring any action for that purpose vrithin the time

thereinbefore limited as of the 27th day of April, 1882.
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On appeal to the Supreme Court of Canada, Held, that the judgment of

the courts below should be afBrmed on the ground relied upon by the Chan-

cellor (Gwynne J. dissentmg). The respondent's counsel assenting, the time

given respondentWhite to bring any action he might be advised to estabhsh

his title was extended for two months from the date of the judgment of the

Supreme Court.

Per Gwynne J The case should have been disposed of upon the issue

as to the validity of the title upon which the plaintiff had by his bill rested

his case. The evidence offered by defendant in support of the contention

that the taxes for arrears of which the land was sold were paid before the

sale, was wholly insufficient to cast a doubt on the validity of the sale upon

the ground that it took place when there were no taxes in arrears to justify

a sale. The defendants having failed to prove that the taxes had been paid

before the sale, the Ont. Statutes 33 Vic. ch. 23 removed aU errors which

would have enabled the true owner at the time of the sale to have avoided

it. The plaintiff, under the 87th sec. of oh. 40 of the Revised Statutes of

Ont., was entitled to a judgment in his favour for the delivery up of posses-

sion of the land by the defendant, but there should be no order for injunc-

tion, nor any direction for the taking of accounts. The decree of the Court

of Chancery should be changed into a simple judgment for possession, the

Ontario Statute authorizing title to real property to be tried in a Court of

Chancery not contemplating the application of different principles in trying

the title or the pronouncing a judgment of a more extensive character than

would have been applied and pronounced in a court of common law.

Appeal dismissed with costs.

White V. lfeUes.-23rd June, 1884,

6. Of marsh lands—^Accretion.

See TRESPASS 10.

/• Title by—I.imitations—3S Tic. eli. 16 O.

This is an action brought to recover possession of the north half of lot

No. 34, in the ninth concession of the township of Korth Dumfries, in the

county of Waterloo, in the Province of Ontario. The respondent is the

plaintiff in the action, and claims title to the land as residuary devisee under

the last will and testament of MadeUne Ross deceased. The respondent's

case is that one Charles Ross was at the time of his death in 1864 the owner

in fee of the above lands^ He died intestate leaving him surviving his widow

Madeline Ross, but no issue. After the death of Charles his widow remained

in possession and occupation, by herself, or her tenants, of the whole premises

up to the time of her death on the 6th of October, 1881. By an indenture

of lease dated the 3rd day of May, 1881, she demised the premises to the

defendant Oliver for the period of five years to be computed from the first
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day of AprU, 1881, and at the time of her death Oliver was in possession of

the premises as tenant under such lease.

The plaintiff had for some years resided with Mrs. Ross in the house on

the premises, and continued to reside there some time after Mrs. Eoss's

death. She subsequently left the premises, leaving the tenant Oliver in

possession.

The defendant Ross, pretending to be one of the heirs-at-law of the late

Charles Ross, shortly after the death of Mrs. Ross, procured through a solicitor

the defendant Oliver to accept from him a lease of the premises for the period

of one year, and to attorn to him as landlord.

The respondent on the 24th of October, 1882, commenced this action

against the defendant Oliver (who was then in possession of the said land)

claiming title thereto as residuary devisee under the last will and testament

o) Madeline Ross, who had acquired a title bylength of possession subse-

quent to the death of her husband the said Charles Ross. The defendant

Ross, having obtained an order allowing him to defend as landlord, was made

a defendant in the action. ' In his statement of defence he claimed title to

the premises as one of the heirs- at-law of the late Charles Ross, and alleged

an agreement made by Madeline Ross with the heirs-at-law by which Made-

line Ross had been permitted to occupy the land by way of an assignment of

dower, for her life, and that she had occupied as caretaker, and by virtue of

such agreement, and that her occupation was not adverse to his title, or

that of the other heirs-at-law.

At the trial the Judge entered a verdict for the defendant. The plaintiff

then moved before the full Court of the Queen's Bench Division to set aside

this verdict, and to enter judgment for the plaintiff; upon which motion,

after hearing argument, the Court unanimously set aside the verdict for the

defendants, and directed judgment to be entered for the plaintiff.

From this judgment the appellant Ross appealed to the Court of Appeal

for Ontario, which Court, after hearing, and at the close of the argument,

unanimously dismissed the appeal and affirmed the judgment of the Court

below.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ments of the Courts below, that there was no evidence of an agreement

between the heirs-at-law of Charles Ross and his widow that she should

occupy the land difring her life in lieu of dower, and nothing to show that

the heirs could not have brought an action and recovered the land at any

time between the death of Charles Ross and the 1st day of July, 1877, when

their right and title were extinguished or ceased by virtue of the Statute of

Ontario, 38 Vic. ch. 16. Appeal dismissed with costs.

OliTer T. Johnston.-9th April, 1886.
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8. Title by—Failure to establish—Insolvent Act of 1875, sees. 68. 75—
ITauduleui conveyance.

In an action of ejectment the plaintiff claimed title under P., a grantee

of S., the assignee in insolvency of P. D., who formerly owned the land, and

who some years before his insolvency had conveyed the land to his brother

L. D. S., under the advice of the inspectors of the estate, refused to take

proceedings to set aside the conveyance to L. D. as fraudulent, and two of

the creditors, under the provisions of sep. 68 of the Act, having obtained

leave from the insolvency judge, instituted a suit in the name of S., and

procured a decree declaring the conveyance to L. D. fraudulent, and, as

against S., void. The decree did not direct a sale of the land, as was prayed.

The land was, however, advertized for sale, the period of advertisement

being shortened by the judge, and was sold to F. S., under instructions

from the general body of creditors at first refused to convey to P., but sub-

sequently conveyed upon an order being obtained from the judge directing

him to do so.

It was held by the Court of Appeal for Ontario (12 Ont. App. E. 298)

affirming the decision of the C. P. Div., (9 Ont. B. 89), that the sale was not

one subject to the control of the general body of creditors, and therefore the

restrictions of sec. 75 of the Act were inapplicable and the sale was valid.

Further, that the defendant failed to estabUsh his claim of title by possession.

On appeal the Supreme Court of Canada, Held, that the judgment of

the court below should be affirmed.

Appeal dismissed with costs.

Herbert t. DonoTan.—9th April, 18S6.

9. Title by—ntatute of I.imltations—Possession of tenant of owner of life

estate as against remainderman.

By a deed to trustees in 1837, two lots of land were conveyed in trust

for E. A. for her life, with the remainder as follows :—Lot No. 2 to G. A., and

lot No. 1 to A. A., to the use of them, their heirs and assigns, as joint-tenants

and not as tenants in common. E. A., the tenant for life, entered into pos-

session of lot No. 2, and in 1862 put her son, the husband of the defendant,

into possession without exacting any rent. The son died a few months after,

and the defendant, his widow, continued in possession of the lot, and was in

possession in 1875, when the tenant for life died. In 1878, A. A., the plain-

tiff, obtained a deed of the legal estate in the two lots from the executors of

the surviving trustee (Gr. A. having died a number of years before) and brought

an action against the defendant for the recovery of the said lot No. 2.

Hclfl, affirming the judgment ofthe court below (7 Ont; App. R. 592 ; 2 C.

L. T. 544,) that as there was no time prior to the death of the tenant for life

when either the trustees or those entitled in remainder could have interfered
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with the possession of the lot, the Statute of Limitations did not begm to run
against the remainder-man until the death of the tenant for life in 1875, and
he was therefore entitled to recover.

Held, also, that for the purposes of the action it was immaterial whether

the plaintiflf was entitled to the whole lot by survivorship on the termination

of the joint tenancy by the death of his brother, or only to his portion of the

lot as one of his brother's heirs.

Appeal dismissed with costs.

Adamson v. Adamson.—32 C.L.J. 162; 6 C.I.T. 245. 8tli March, 1886.

IrOSSeSSOry ACtlOIl Eqnlvocal possession—Uigbt of way.

In a possessory action brought by P. against H., the latter denied H.'s

possession and pleaded inter alia that he was proprietor and had exercised

a right ot way over the lands in dispute for a number of years. The land in

dispute consisted of a roadway situated between the adjoining properties of

the plaintiff and defendant.

At the trial P. (the defendant) put in his title. H. (plaintiff) proved

that he had had possession for a year by closing up the roadway with a fence

and putting his cattle tliere, and that at times he allowed the defendant and

1 others to use the roadway to get to the river, but that when defendant took

down the fence he immediately restored it, and that defendant then asked

him to let him use it. That it was after the defendant had again taken for-

cible possession of the land that he instituted against him the present action.

The courts below held that bothparties had only proved an equivocal pos-

session and dismissed the plaintiff's action, ordering that their rights should

be tried by an action au petitoire.

On appeal to the Supreme Court of Canada, Held, Foumier J. dissent-

ing, that as P. had proved a possession animo domini for a year and a day,

he should be reinstated and maintained in peaceable possession of the land,

#nd H. be forbidden to trouble him by exercising a right of way over

the land in question, reserving to the latter his recourse to revendicate au

petitoire any right he might have.

Appeal allowed with costs.

Pinsonneanlt v. Hel)ert.--8tli March, 1886.

Power of Attorney-^To sell land.

See SALE OF LANDS 5.

Power of Sale—in mortgage, exercised after foreclosure.

5ee MORTGAGE 15.
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Agents 1, 2.

Amendment 3.

Of Case 11, 12, 14-17, 21.

0/ Judgment 89-92.

Appeal direct 4r-10.

Case 11-21:

Certiorari 22, 23.

aosfe 24-38, 101, 107, 112.

CoMwse? 39-4*7.

Gross Appeal 40, 41, 48, 49.

Dismissing Appeal 50-55, 99.

Factum 51, 56-6Y.

i^fees 68.

Hearing 69-'7'7.

Inscription 51, Y8, 79.

Interest 80-82.

Judgment 83-94.

Matter in dispute 95.

Parties 10, 96, 97.

Printing 18, 19, 20.

Privy Council 98.

Quashing Appeal 34, 49, 99.

Security 5, 6, 100-109, 113, 114.

Technical Objection 110.

Tme 111-115, 117.

Vacation 116, 117.

1. Ag^ents—Appointing,

Conducting business with the Eegistrar's oflSoe by correspondence's an

irregular practice. A solicitor should appoint an agent as required by the

Supreme and Exchequer Court rules.

Wallace v. Burkner.-2Bd May. 188S.

^. Ag;ent8—Authority to enter name of.

A written authority should be filed with the Registrar authorizing either

him or a solicitor to enter the name of the agent in the agent's book, when

the principal does not enter the name himself.

Per Ritchie C.J. in chambers.

3. Amendment, generally.

See AMENDMENT.
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4. Appeal airect from conrt of original Jarisdiction—S. €. A. A, 18*9, sec. 6.

The Chief Justice of the Supreme Court, under sec. 6 of the Supreme
Court Amendment Act of 1879, allowed an appeal direct to the Supreme

Court of Canada, it being known that there were then only two judges on

the bench in Manitoba, the Chief Justice who was plaintiff in the cause, and

Dubuc J., from whose decree the appeal was brought.

Schultz V. W00(l.-Tl. 585,

Appeal direct from court of original Jurisdiction—isi.C.A.A. 1879, sees. 6
and 14—S. * B.C. A. sees. 85 and 86—Security.

An appeal trom the court of original jurisdiction may be allowed by the

Supreme Court or a judge thereof, under sec. 6 of the S. C. A. Act, 1879,

although the judgment appealed from has been pronounced, entered or

signed more than thirty days before the date of the application.

Bank B. !r. America t. Walker.—22nd Jane, 1882.

But, semble, an application to the Supreme Court or a judge thereof, to be

allowed to give security under sec. 31 S. and E. C. A., as amended by sec. 14

S.C.A.A., 1879, should be within the time limited by sec. 25 of the S. & E.C.A.

or further time allowed by a judge of the court below under sec. 26 S. & E.

C.A.

Walmsley t. Griffiths.—Per Ritchie C.J. in chambers, 14th January, 18S5.

Appeal direct from court of original jurisdiction—fS.C.A.A. 1879, sec. 6—
Court of final resort In B.C.

Application for leave to appeal direct from the judgment of Sir M. B.

Begbie, C.J. of British Columbia, pronounced on the 11th July, 1881, without

any intermediate appeal to any. court in the Province.

The afiBdavit of the solicitor of the appellant, after stating the nature of

the case, set out that the Supreme Court of British Columbia, being the court

of final resort in the Province, consisted of five judges, the Chief Justice and

four puisne judges ; that two of the judges had been engaged as counsel in

the cause prior to their elevation to the bench, and refused to exercise judi-

cial functions in such cause ; that another judge was absent from the Pro-

vince and had been so for several months, there was no news of his return,

and the deponent was unable to say when, if ever, he would again resume

judicial functions in the Province ; that the Administration of Justice Act,

1881, came into operation in British Columbia on the 28th June, 1881, but no

rules of court had been published or made under said Act.

Sec. 28 of said Act provides as follows :

—

" The judges of the Supreme Court shall have power to sit together in the

city of Victoria, as a full court, and any three shall constitute a quorum, and

such full court shall be held only once in each year, at such time as may be

fixed by rules of court, and such court shall constitute a Supreme Court."
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On the 3rd October, 1881, the application came before Mr. Justice Four-

nier, in Chambers, who referred it to the full court.

Held, that the circumstances disclosed by the affidavit did not warrant

the court in granting the application. Motion refused with $20 costs.

Sewell T. B. C. Towing Co.-25th October, 1881.

8. Appeal direct from court oforiginal jnrisdlctlon -S. C. A. A. 1879, sec, 6.

Appeal allowed without any intermediate appeal to any court in the

Province of British Columbia. For the facts see Damages 25, page 123.

Bank of B. If. A. v. Walker.-22nd June, 1882.

9. Appeal direct from conrt of original Jurisdiction—S. C. A. A. 1879, sec. 6.

Leave to appeal direct to the Supreme Court of Canada without any

intermediate appeal being first had to the Court of Appeal for Ontario, given

by Gwynne J., under sec. 6 of the Supreme Court Amendment Act of 1879,

on the ground that the Court of Appeal for Ontario would be bound by the

case of Cameron v. Kerr (3 Ont. App. E. 30) whereas the appellant sought to

avoid the effect of that decision in this action.

Moffatt T. The Merchants Bank of Canada-xi, 16. -

10. Appeal direct from court of original jurisdiction—S C. A.A .1879, sec.

6—Wben court below bas expressed an opinion on tbe merits—Gbnrcb

lands—Sector and wardens—Interest of latter to. appeal in name of rector

(plaintiff;—Indemnity.

In a suit brought against D. as rector of St. James cathedral, Toronto, to

have certain lands declared to be held by him not only for himself as such

rector, but also for the benefit of the other rectories in the City of Toronto,

Ferguson J. decided in favor of the plaintiff', a decision which on appeal to

the Chancery Division of the H. C. J. was upheld. Up to the time of the

judgment rendered by the latter court, the proceedings had been carriesd on

in the name of D. by arrangement between him and the church-wardens of

St. James cathedral, who contended that they had an interest separate

from that of D. in the disposition of the lands, and the revenues therefrom,

and who had indemnified D. against costs. £ut upon the church-wardens

proposing to appeal to the Court of Appeal D. refused to allow his name to

be further used in the proceedings. Toe Court of Appeal, upon an applica-

tion being made by the church-wardens for leave to appeal, refused to

grant such leave, holding that the churchwardens had no interest in tbe

lands or revenues. The church-wardens thereupon appealed to Strong J. in

chambers for leave to appeal per saltem to the Supreme Court of Canada

under sec. 6 of the S. C. A. A. 1879 from the judgment of the Chancery

Division. The judge Held, that the church-wardens had an interest at

least which justified them in appealing ; he would not, however, as a
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judge in chambers over-rule the decision of the Court of Appeal, but grant

leave to renew the application to the full court. •

On the motion coming before the full court it was Held, that the appeal

should be allowed, upon a proper indemnity being given by. the church-

wardens to D. against all possible costs ; the court expressing no opinion on

the merits of the case itself. .Henry J. dissenting, on the ground that it was

impossible to decide the right to appeal without entering into the merits,

and on the merits the church-wardens had no interest in the lands or

revenues.

Langtry v. DumouUn. '-November 16tb, 1885.

11. Case, adding formal Judgment of court below to.

Hearing of appeal allowed to stand over till case perfected by the

addition of the formal judgment of the court below.

Kearney T. KeaD.-4th Feby. 1878.

12. Case, adding formal rule of court below to.

Appeal placed at foot of list for hearing to permit the rule of court

below appealed from to be added ; counsel for respondent consenting.

Wallace t. Souther.—Sth Feby. 1878i

13. Case—Defective in not stating that judgment had been entered up on

demurrers.

See JURISDICTION 21.

14. Case—Incomplete, not baving formal order over-ruling demurrers—
Order giTing leave to add same.

An original case, purporting to be in appeal from a judgment of the

Supreme Court of British Columbia overruling the demurrers of the defend-

ants to certain counts of the declaration, contained no formal order or judg-

ment of the court over-ruling demurrers. Upon application of the agent for

appellants' soUcitors, the agent of the respondents' solictors consenting, it

was ordered that the Registrar be at hberty to file the case as received with-

out the formal order, and that the appellants might attach within six weeks

from that date the said formal order to the case and copies.

Per Eitchie C. J. in chambers.

Bank of Brltisli Kortb America v- Walker.-21tb Dec. 1881.

lu. Case, adding evidence of plaintiff to— TiTot properly part of—Cbamber
application.

Counsel for respondent (plaintiff) moves to have evidence given by

respondent when examined as a witness on behalf of appellants (defendants)

added to case. Counsel for appellants contend that under the code ofC P.

the evidence cannot be considered, a declaration having been filed excluding

it from the record.
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Held, the application should have been made in Chambers, but in any

event the evidence* could not properly be made part of the case.

Mtna, Ins, Co. t. Brodle.--5th November, 1879.

16. Case—Amending—Kemitting to conrt below.

The judge of the court below having certified that the examination of

one D. was made part of the case quantum valeat, Held, that the case must be

remitted to the court below to be settled in accordance with the statute and

and practice of the court. It should appear clearly, whether the examina-

tion did or did npt properly form a part of the case.

MeCall T. Wolff.--21st May, 1884,

17 • Case—Defective—irndertaklng by Counsel to taave decree of Coart of first

instance added.

During hearing of appeal, the attention of appellant's counsel is called

to the fact that the case is defective in not having in it the decree of the

Court of Chancery. Argument allowed to proceed, on counsel undertaking

to have decree added to case before judgment given/

Wright v. Huron.-Srd December, 1884.

lo> Case—Extending time for printing and filing.

Under sec. 79 of the S. and E. C. A. and Eules 42 and 70 S. C, a judge in

chambers of the Supreme Court has power to extend the time for printing

and filing case.

Per Ritchie C.J. in chambers.
Bickford v. lloyd.--5tli March, 1830.

Per Foumier J. in chambers.

Canada Sonthern By. Co. t. IforTell.--17th March, 1880.

[This practice has been followed in many cases and may be considered

the established practice of the court. After the security is allowed any

appUcation to extend time for printing or filing case should be made to a

judge of the Supreme Court in chambers, and not to the court below or a

judge thereof.]

i-a. Case—Application as to printing.

No application should be made with, respect to the contents of the

" case," or to dispense with printing any part of if, until it has been settled

by agreement .between the pajties, or by a judge of the court below, pursuant

to the statute.

Per Gwynne J. in chambers.

Cariere t. Bender.-llth March, 1886.

20. Case—Printing—Substantial compliance witb rales.

Certain portions of the case had been italicized in the printing. The

prothonotary certified that the printed case was the case agreed upon and
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settled by the parties. No affidavit was produced to contradict this certifi-

cate or to show that the italics had been improperly used.

Objection to case over-ruled.

The case is to be printed so as to procure a certain degree of uniformity,

and all that is required is a substantial compliance with rule 8.

Eitchie C. J. in Chambers.
Mayv. McArthur.—Srd April, 18S4.

21> Case—Amendment of -Remitting to court below.

Where it appeared that certain papers which a judge of the court below

had directed should form part of the case had been incorrectly printed,

especially the factum of the respondent in said court, which had been trans-

lated and in which interpolations had been made, the Registrar was directed

to remit the case to the court below to be corrected.

Fournier J. in Chambers.

Parker \. Montreal City Pass. Ey. Co.—19th February, 1885.

A^t Certiorari -Application for.

Writ of certiorari moved for to bring up papers from the Supreme

Court ofBritish Columbia, the Chief Justice of that court haviag made an order

staymg execution on the judgment of the Supreme Court of Canada, certified

to the court below in the usual way, on the ground that an appeal was being

proceeded with to the Privy Council. Motion refused.

Sewell T. British Columbia Towing Co. —7tli May, 1884.

*aO. Certiorari—Tn liabeas corpus matter.

Neither the Supreme Court, nor a judge thereof, has power to issue a

writ of certiorari in a habeas corpus matter.

See HABEAS CORPUS 3.

a^M Costs—<tnashing; appeal.

Where an appeal is quashed for want of jurisdiction, it will be quashed

without costs, if the objection has been taken by the court itself.

See JURISDICTION 26, 31, 36, 40.

25. Nor will costs be given where the appeal has been inscribed for hearing

exparte, the respondent not appearing.

See JURISDICTION 23.

26. But costs will be given if the objection has been taken by the respondent

in his factum, or by motion at the earliest opportunity.

See JUEISDICTION 11 , 21 , 22, 43.

27. And in an appeal where the court may think it right to exercise its power

of giving costs, even where the objection to the jurisdiction has been taken

by the court itself, the respondent will be allowed the costs of the appeal.

See JURISDICTION 33.

25
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27. (Sb.) Costs—IFbere objection first tataen In appeal.

Where an appeal is disposed of on an objection taken for the first time

at the hearing, no costs given.

See ARBITRATION AND AWARD 5.

« PRESCRIPTION 12.

28. Costs—tVben court equally divided.

The judges of the Supreme Court being equally divided in opinion, and

the decision of the court below affirmed, the successful party was refused

the costs of the appeal. But (per Richards C.J.) by 38th Vic. ch. 11,

sec. 38, the Supreme Court being authorized, in its discretion, to order the

payment of the costs of the appeal, the_ decision in this case will not neces-

sarily prevent the majority of the court from ordering the payment of the

costs of the appeal in other cases where there is an equal division of opinion

amongst the judges,

Tbe L. and I. and Globe In. Co. r. Wyld.—1, 605.

29. But the uniform practice of the court has been not to give costs when the

court has been equally divided.

Curry y. Currr.--13tli Marcb, 1880.

Mcleod V. S. B. Ry. Co.—t, 283.

CotS T. Morgan.—Til. 1.

McCallnm r. Odette.-'.-Tli, 36.

Sblelds y. Peak.—riii, 579.

Milloy V. Kerr.--Till, ill.

Megantic Election Case.—¥111.169.

Trust and Loan r. Lanrason.—x, 679.

00. Costs—Election appeal—Slotion to amend Judgment.

Counsel for appellant moved to amend final order of Supreme Court as

to costs, such order declaring that the respondent should pay the costs in

the court below, but the trial judge having refused to tax to appellant the

costs of certain witnesses examined on cases not appealed to the Supreme

Court. Held, that the judge was right. Motion refused with $25 costs.

Soulanges Election Case.—28tb Marcb, !SS5<

01. Costs—Not given in liabeas corpns matters.

No costs are given in habeas corpus appeals, as a general rule, infavorm

liberiaiis.

In re 0. B. Jobnson.—20th February, 1S86.

32. But where an appeal in a habeas corpus matter had been proceeded with

after the discharge of the prisoner and for the mere pxirpose of deciding the

question of costs, the appeal was dismissed with costs.

See JURISDICTION 24.
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33. Costs—Gonusel fee—Respondent arguing appeal In person.

Counsel for respondent moves for order to review taxation and to have

counsel fee allowed to respondent, an advocate, who argued appeal in person.

Kefused, Fournier and Henry JJ. dissenting.

Charlevoix Election Case (Valin r. Langlols.)— lOtli June, ISSO.

34:. Costs—Increased counsel fee—4luasliing appeal.

An application for increased counsel fee is not one for the full court, but

shculd be made to a judge in chambers.

When an appeal is quashed for want of jurisdiction, the court may order

the taxation and payment of costs.

Beamisli t. Kaulbacli.—5th June, 1879.

OO. Costs—Between Solicitor and Client-

Application for an oMer directing Eegistrar to tax costs between

solicitor and client, refused. The Chief Justice states that the question was

. duly* considered by the judges at the organization of the court, and it was

not thought advisable to regulate costs between solicitor and client.

Boa]£ V. Merchants Mar. Ins. Co.-Srd June, is;9.

36. Costs—Distraction of—Motion for.

Held, that, in appeal, where distraction of costs has not been asked for

by the pleadings, or by the factum, it should be asked for when judgment is

rendered. If not then asked for, any subsequent application must be made

to the court upon notice to the other side.

See Converse v. Clarke, ]2 L. C. R. 402; The Water Works Co. of Three

Rivers v. Dostaler, 18 L. C. Jur. 196; Lator v. Campbell, 7 Legal News 163.

Letourneux t. Dansereau.—2tth May, 18S6.

37. Costs—Construction of will.

Costs ordered to be paid by the respondents (executors and trustees of

the wUl) out of the general residue of the estate of the deceased, but if the

said residue should have been distributed then the said costs should be con-

tributed by the persons who should have received portions of the said residue

ratably according to the amounts of the respective sums received by

them.
Fisher r. Anaerson.--iT, 106.

See "WILL 4.

38. Costs—Tender of.

Appellants, not having tendered with their plea costs accrued up to

and inclusive of its production, ordered to pay to the respondent the costs

incurred in the court of first instance.

The Jitna Life Insurance Co. r. Brodie.--r, 1.

25J
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39- Counsel—Attorney General of province—Jurisdiction of Provincial

I/egislature.

In an appeal between private suitors in which the validity of an Act of

the Legislature of Ontario is questioned, the attorney general of the province

is heard in support of the jurisdiction of the provincial legislature.

Citizens Ins. Co. t. Johnston.—9th April, 1880.

40. Counsel-Third counsel heard.

The oourt'hears a third counsel for appellants, notwithstanding rule 32,

as the laws oftwo provinces are in question, and there is a cross-appeal; the

so doing not to be considered a precedent.

Coleman v. Miller.—25th Fehrnary, 1S82.

41. Third counsel heard, intricate questions of law having to be argued, there

being a cross-appeal, and counsel stating that the Court of Queen's Bench

for Lower Canada had also relaxed its rule which forbids the hearing of more

than two counsel on each side.

The court states that the fact of there being a cross-appeal is not of

itself sufficient ground to cause the court to depart from its rule.

Jones T. Fraser.—9th March, 18^6.

42. Where one counsel from Quebec and.one from Ontario had been heard for

respondent, a third counsel (from Quebec) was heard on French authorities

applicable.

Knssell T. LeCrancois.—6th May, 18S2.

43. Counsel—Rigrht to begin—In re case referred by O. C. respecting Supreme

Court of Bi'ltish Columbia—" The Trasher case,"

Held, that inasmuch as all statutes should prima fousie be considered

within the jurisdiction of the legislature passing them, any one attacking a

statute should begin. Therefore Counsel for Dominion Government first

16th May, 1883.

Soo. LEGISLATURE 12.

44. Counsel—Right to begin—Reply.

Question respecting vaUdity of " The Liquor license Act, 1883." {See

Liquor License Act, 1883.)

Held, those attacking the validity of an Act should begin. Therefore

counsel for the Provinces first heard. Only one counsel heard in reply for

all the Provinces.

In re *' The llqnor license Act, 1883."-23rd Sept. 1884.

45. Counsel-Right to begin.

Question whether the Canada Temperance Act, 1878, sec. 6, had beeff

complied with, and whether proclamation should issue under sec. 7. {Set

" Canada Temperance Act,. 1878," 3.)
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The court directs the parties seeking to sustain the aflSrmative, and

wishing to shew that the proclamation should issue, to begin.

In re Canada Temperance Act, 1878, In the County of Perth.—28th Oct. 1884.

46. Counsel—President of By. Co., appellants, not entitled to be beard.

The appellants do not appear by counsel at the hearing, but Mr. O'B.

appears and states that he is the president and proprietor of the railway

company, appellants, and wishes to be heard on their behalf. Refused.

Appeal ordered to stand over till next session.

Halifax City By. Co. v. The Queen.-23rd May, 1884.

47. Counsel—Foreign—Mot beard.

Counsel residing in the State of New York wishes to be heard on behalf

of appellants in an appeal pending before the Supreme Court of Canada.

Befused.

Halifax City Ry. Co. v. The ftneen.-9th May, 1884.

48. Cross Appeal—Application to bear altbougb principal appeal not filed.

Counsel for respondents, who have given notice of cross appeal, moves

for leave to proceed with cross appeal, notwithstanding original cp,se not

filed until that day by appellants, and the appeal has not been inscribed.

Counsel for appellants also moves to have principal appeal heard, the

delay in inscribing and in filing faotums having been an oversight.

Held, that if the cross-appellant desired to proceed with his cross-

appeal he should have himself filed the original case. Both principal appeal

and cross appeal to stand over.

Mayor, Ac, of Montreal v. HalL-Hth Nov. 1883.

49. Cross appeal—Motion to qnasb appeal—Costs.

Motion made to quash appeal on the ground that it should not have

been brought as a substantive appeal, but as a cross appeal in the case of

Pilon V. Brunei.

Motion to quash dismissed, but the respondent in Pilon v. Brunei suc-

ceeding in getting the judgment of the court below reversed on one point

and confirmed on another, was allowed costs as of a crosS appeal taken

under rule 61.

Brunet v. Pilon.-v, 319.

0\i. Dismissing appeal.

Where no one appears on behalf of the appellant when an appeal is

called for hearing, and counsel for respondent asks for the dismissal of the

appeal, it will be dismissed with costs.

Burnham t. Watson.—7th Dec. 1881.

Scott T. The Qneen.—27th March, 1886.

Western Ass, Co, v. Scanlon -27tb March, 1886.
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51. Dismissing appeal for want of prosecution—Cndne delay in niing factnm

—Inscription.

The case was filed on the 22nd October, 1884, the respondent's factums

on the 18th November, 1884. The last day for filing factums in appeals to

be heard the following session was the 30th of January, 1885, and for inscrib-

ing, the 2nd February following. The appeal not being inscribed, the respon-

dent's counsel gave notice of motion on the 9th February to dismiss appeal

for want of prosecution. On the 14th the motion was heard. Appellants

agent stated that on the 2nd February he had made a search in the Regis-

trar's ofELoe for the respondent's factum, and had been informed it had not

been filed. He was therefore under the impression the respondent could

not take advantage of the delay of the appellant.

Held, that the undue delay in filing appellant's factimi and inscribing

appeal had not been satisfactorily accounted for, and the appeal should be

dismissed.

Per Fournier J. in chambers, 16th February, 1885.

An application was made to the court to rescind or vary the order of

Fournier J., and to allow the appellant to file his factum and inscribe appeal.

Affidavits were filed, but merely to the effect: 1. That appellants counsel

thought that while the respondent was in default with regard to his factum,

it could not be considered that there was any undue delay in the prosecu-

tion by appellant of his appeal ; and 2. That the appeal was bondjide and

serious.

Held, that the court would not interfere with the order of the judge in

chambers.
Wbitfleld r. The Merchants BaiiK.>4th Marcb, 1S8S.

Da, Dismissing appeal for want of prosecution.

Counsel for respondent moves to dismiss appeal for want of prosecution.

Refused, but appellant directed to have appeal brought on for hearing next

session, otherwise to stand dismissed; appellant to pay costs of the

application.
'

Cot6 r. Stadacona Ass. Co.—10th March, 1S81.

Oo- Dismissing appeal.

Motion to dismiss appeal referred by court to Chief Justice in chambers.

Martin v. Roj.—28th January, 1879.

u4. Dismissing aikpeal incontroverted election case—Discontinuance filed.

Counsel for appellant moves to dismiss appeal, not wishing to proceed

with it, and having filed a discontinuance.

Counsel for respondeat consents, on payment of costs. Appeal dis-

missed with costs.

Sonlanges Election Case, Filiatranlt t. Oe Beanjen.—27th November, 1883.
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55. Dismissing appeal — Controverted election case— Order obtained In
chambers by consent—Application to full court.

Counsel for respdndent moves for an order disjnissing appeal in a con-

troverted election case. An order had been obtained in chambers on con-

sent, but doubts had been raised as to whether the order should not have
been an order of the court. Granted.

North York Election Case, Patterson r. Mulock.—12tli May, 1883.
56. Factum.

Irrelevant matter in, factum, reflecting on the conduct of one of the

judges of the court below, ordered to be struck out.

Wallace v. Souther.—5tli February, 1878.

57. Factum—Scandalous and Impertinent.

The plaintiff's factum containing reflections on theconductof the judges

of the court below, was ordered to be taken off the files as scandalous and
impertinent.

Vernon t. OUyer-xI, 156.

58. Factum—Point not raised by—Postponement of bearing.

A point is raised at the hearingnot in factum, and counsel for respondent

therefore objects that he is not prepared to argue it. The court adjourns

hearing for a week.

Western Counties By. Co. v. Windsor & Annapolis By. Co.-6th Feb. 1879.

5y. Factum, further time required to flle—Motion to dismiss appeal—Costs-
Motion to dismiss appeal refused, but appellant requiring further indul-

gence to file factum ordered to pay costs of motion.

Dawson t. McDonald.—13th December, 1879.

60. Factum-Default in filing—Inscription, motion for.

Motion for leave to inscribe case which had not been put on inscription

list because factum of appellant not filed in time. The appellant had been

directed to bring appeal on for hearing at the session then being held, other-

wise appeal to stand dismissed. Counsel stated that delay in filing factum

had occurred because both parties had consented to delay being accorded

for so doing. Counsel for respondent consented.

Held, that the rule requiring factums to be deposited within a limited

time had been passed for the convenience of the court and judges and could

not be waived by consent of parties, but under the peculiar circumstances,

and in view of the consequences of refusing the motion, liberty to inscribe

might be given.

Cot6 V. Stadacona Assurance Company.—1th May, 1881.

ol. Factnm —Motion to strike out unnecessary matter from.

Objections to a factum as containing unnecessary matter maybe urged at

the hearing.

Coleman t. Miller.-23rd February, 1882.
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62. Factum—liCave to deposit—Inseriptlon ex parte.

When appeal inscribed for hearing ex parte is called, Counsel for

respondents asks leave to be heard and to be allowed to deposit factum.

Counsel for appellant consents. Granted.

Parker v. Montreal Glty Passenger By. Co.-9tb March, 1885.

DO. Factam—Iieave to deposit—Inscription ex parte.

When appeal inscribed for hearing ex parte is called, counsel for respon-

dent asks leave to be heard, although his factum had not been deposited

within the time provided by the Eules. Counsel for appellant consents.

Held, that the rules respecting factums must be strictly comphed with,

and the Registrar should not receive factums tendered after the delay

specified in the Eule. Counsel for respondent allowed to be heard, but the

case not to be considered a precedent.

lord T. Davidson.—3rd Koyember, 1885.

64. Factnms—Submitting appeal on.

Counsel states he has consent of soUcitors on both sides to submit appeal

on factums and reporters notes of a former argument before the court.

Allowed.

lawless T. Sullivan.—22nd January, 1879,

d5. Factums—Submitting appeal on.

Court refuses to allow appeal to be submitted on the factunls, but

decides it must be orally argued.

Charlevoix Election Case (Talin v. Langlois).—7th Jnne, 1879.

66> Factum—Submitting appeal on.

Where a rehearing became necessary owing to a change in the personnel

of the court, the judge who had not heard the appeal consenting, and coun-

sel for all parties desiring it, the court assented to the appeal being submit-

ted on the factums.

McKenzie t. Elttridge.—18th June, 18!9.

67. Factums—Submitting appeal on.

On application for counsel for appellants, counsel for respondent assent-

ing, the court consent to have appeal submitted on factums without oral

argument.
Mulrhead v. Sheriff. 2nd June, 1886.

68. Fees—In criminal appeals—ITone payable to Registrar.

No fees are payable to the Registrar in criminal appeals, the tariffof fees

in schedule X not being intended to be applied to such appeals.

Ruling by Richards C.J.

[This -has been the established practice of the court since its organi-

zS/tioD.]



393

Practice—Continued.

69 . Hearing, notice of-Affidavit of service.

When appeal heard ex parte, the court requires an affidavit proving ser-

vice of notice of hearing.

Kearney v. Eean.-31st January, IS^O.

Domyllle t, Camerflin.—SOtli October, XS19.

I v. Hearing—Setting down JExchCfiner Appeal—JExcIieqner Court Bales 138,
8S1, 263—Supreme Court Kule 44—Sec. 68 S. and Ex. Ct. Act, 1875.

Application for a direction to the Eegistrar to set down for hearing an

appeal from a judgment of the Exchequer Court on a Petition of Bight pro-

nounced at Quebec on the 17th October, 1877, by J. T. Taschereau J. The

contract on which the petition was brought was signed at Quebec, the work

was done on a section of the I. C. R. in the Province of New Brunswick.

On the 9th November, 1877, the deposit of 150 required by section 68 of

the S. & Ex. Ct. Act, 1875, as security for costs, was made with the

Registrar.

Rule 231 Exchequer Court, since repealed by rule 265, provided that no

decision or ruling at the trial or hearing of a cause should be appealed from

directly to the Supreme Court, but the party dissatisfied should first seek

relief by moving before the Exchequer Court " as hereinbefore provided,"

and the appeal should be from the refusal to grant an order nisi, or if an

order should have been granted, from the decision of the court on the motion

to make the same absolute.

Rule 138 E. C. deals with applications for new trial and provides that

"a party desirous of obtaining a new trial * * * must apply to the court

by motion for an order calling on the opposite pai-tyi to show cause, at the

expiration of eight days from the date of the order, or so soon after as the

case can be heard, why a new trial should not be directed. Such motion

shall be made within ten days after the trial, or within such extended time

as the court or a judge may allow."

By rule 261 Ex. Ct.rule 231 of the Ex. Ct. had been made applicable to

cases in which the cause of action had arisen in the Province of Quebec.

But rule 138 had not been expressly declared applicable to such cases.

On the 12th February, 1878, rules 138 to 142, both inclusive, were

ordered and declared to be and to have been applicable to actions in which

the cause of action shall have arisen in the Province of Quebec.

On the 7th January, 1878, an application for a rule nisi to set aside the

judgment was made to Taschereau J. On the 7th February, ] 878, he pro-

nounced judgment refusing it. Subsequently proceedings were taken in the

Exchequer Court relating to a change of attorney by the suppliant and the

taxation of costs between the suppliant's solicitor and his clients, and an
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order was obtained from a judge of the Exchequer Court directing all the

papers to be transmitted to the acting Registrar at Quebec for the purposes

of that taxation. The Registrar did not set the appeal down for hearing, and

no steps were taken relating to the appeal, nor were any proceedings taken

to have the judgment entered, nor had the Registrar been applied to set the

, appeal down for hearing until shortly before the date of the application, the

22nd February, 1883.

Held, that no ex postfacto effect ought to be given to order 263, which

was not intended to apply so as to affect retroactively proceedings had in

pending causes, and that the Registrar not having set the appeal down for

hearing as required by section 68, and not having entered the judgment, the

appeal was not out of court by the operation of rule 44 Supreme Court,

which provides that unless an appeal shall be brought on for hearing within

one year after the security shall have been allowed, it shall be held to have

been abandoned without any order to dismiss being required, unless the

court or a judge shall otherwise order.

Motion granted, (Ritchie C.J. dissenting), bnt without costs, the point

of practice involved being a new one.

Berlinquet t. The Qneen.—1st May, 188S,

• '" Hearlngf—Election case—Expediting proceeding's In—Sec. 14 S. & K C. A.

When an election appeal is properly in court and in a position to be set

down by the Registrar, an application can be made to the Chief Justice

(under sec. 14 S. & E. C. A.) to expedite the proceedings.

Bothwell Election Case (Smitb t. Hawklns).-22nd January, 1884.

la. Hearing; ex parte—Factum not nied—Appellant Irregnlarly before court.

When appeal called, counsel for appellants appears. No one appears

on behalf of respondent.

The appellants factum not having been filed till the morning the appeal

is called on for hearing, instead of three clear days before the first day of the

session, as required by Rule 54, the court refuse to hear him ex parte while

thus irregularly before the court.

levis Election Case (Belleau t. Dassault).— SOth October, IS84.

lO' Hearing;, postponement of—Illness of counsel.

Motion to postpone hearing till the following sesssion on the ground of

unexpected illness of counsel retained. Granted.

Adamson t. Adamson.-Stli December, 1881.

74. Hearing—Motion to strike appeal off list—Kotlce.

A motion to strike an appeal off the list of appeals inscribed lor hearing

must, be on notice.

Parker v. Montreal City Passenger By. Co.—»th March, 1885.
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75. Hearing—Factnms not filed.

Motion to have appeal heard at the then present session, notwithstand-

ing case and factum of appellant not filed 30 days before first day of session,

and factum not yet filed on behalf of the Crown. Counsel for Crown con-

senting. Eefused.

O'Brien v. The ftueen.—10th June, 18J8.
7 6. Hearing-In babeas corpus appeal.

An application to be allowed to bring a habeas corpus appeal on for hear-

ing after short notice, must not be ex parte.

See HABEAS CORPUS 2.

7 7 Hearing—Motion to re-open.

In this case, the Supreme Court had refused by their judgment to give

a writ of prohibition to prevent the taxation of respondent's costs by the

county judge, such taxation having been made before the judgment of the

Supreme Court was given ; but the court stated that the respondent was

not entitled to costs. (See Costs 3.)

Counsel for appellants moved to re-open argument of that part ofthe

appeal as to the right to the prohibition, and for a reconsideration thereof,

on the ground that the amount taxed to respondent had been paid into the

County Court, and that the countyjudge might make an order, directing the

money so paid into his court to be paid out to respondent unless prohibited.

Held, that the application which was really for a rehearing of the appeal,

which had hpen duly considered and adjudicated upon by the court, could

not be entertained ; that the court could not assume that the County Court

judge would act illegally, and in defiance of the judgment of the court, to the

effect that the respondent was not entitled to costs ; but that if the County

Court judge should propose so to act, the appellants would have their remedy

against him, and might apply to one of the superior courts for a writ of pro-

hibition.

Counsel for appellants not called upon.

Motion refused with $25 costs.

Ontario and Quebec By. Co. v. Philbrlck.--May 18th, 1886.

7 O. Inscription—Case filed after time for.

Counsel for appellant moves for leave to inscribe appeal for hearing,

though case filed after time for inscribing, all parties being desirous of hav-

ing appeal heard and consenting. Motion refused.

Grip Printing and Publishing Company y. Butterfleld—20th Not. 1884.

79. Inscription—Appeal perfected after day for-Consent by counsel.

In an appeal perfected after day for inscribing, an application is made by

counsel for appellant, counsel for respondent consenting, to have appeal

heard at the session of the court then proceeding.
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Held, that the appeal must come on in the regular way the followmg

session, there being no circumstances shown to induce the court to interfere

to expedite the hearing.

Bank of Toronto v. The Cure, &c. laSte. Tierge.—27tli Feb. 1885.

80' Interest—Application for.

An application to vary judgment by inserting direction that interest be

allowed for the period during which the appeal has been pending, must be on

notice.

Trust and Loan t. Ruttan.-Sth Feb. 1$'!8.

SI. Motion, to Ibe allowecl interest.

Counsel for appellant moves for interest for time judgment has been

stayed, pursuant to sec. 36 S. & E. C. A. Question referred to full court by

Fournier J.
'

Held, a question the court should dispose of on its own motion.

McQueen t. The Phtenlx Mutual Fire Insurance Co.-9th April, 1880.

82. Interest—motion to be allowed—On Allowance of appeal.

Motion for allowance of interest on verdict from date thereof in appeal

from N.B.

Beld, that it be allowed on principal sum from last day of next term

after verdict.

Clarh T. Scottish Imperial Insurance Company.—19th February, 1880.

83. Jufl^ment—Application to stay execution of—Reqn^e civile.

The judgment ofthe Supreme Court must, under sec. .46 S. & E. C. A., be

entered and sent to the court below before defendant can have recourse to

a proceeding by requete civile. A requete civile does not stay execution as

a matter of course. The defendant would have to apply to a judge of the

Superior. Court or a judge thereof for an order. A judge in chambers should

not grant an order staying execution of a judgment, especially when defend-

ant has had ample time to apply to the full court. Per Taschereau J.

See OPPOSITION 2 (o).

84. Judgment—Ifunc pro tunc.

• The respondent, the assignee of an insolvent estate, having died between

the day of hearing of the appeal and the day of rendering judgment, on

motion of counsel for appellant the court orders the order in appeal to be

entered nunc pro tunc as of the date of hearing,

Merchants' Bank t. Smith.-23rd May, 1884.

8 5 Judgment-Knnc pro tunc.

On motion of appellant's counsel, judgment is directed to be entered

nuncpro tunc as of the day of argument, one of' the parties having died in

the interval,

Merchants Bank of Canada r. Keefer,—12th Jannarr, 1885.
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So. Judgment, nunc pro tnnc.

On motion of counsel for respondent, supported by affidavit shewing

that respondent had died between the date of hearing and the date upon

which judgment delivered, the court directs judgment to be entered nunc

pro tunc as of the day of hearing.

Ontario and Quebec Ry. Co. t. Philbrick.—26tli May, 1886.

Of* Jndgnient, nunc pro tniic-

Where the judgment of the court was amended to conform to the

inteation of the court, the order amending declared that the judgment

should read nunc pro tunc.

See PRACTICE 91.

' 88. Jadgment—Motion for leave to address court with reference to questions
disposed of by—Reference to Judg:e in Chambers.

Counsel for respondent moves for leave to address court on question of i

appointment of valuators and question of costs, disposed of by final judgment

ot court. Referred to Taschereau .J. in Chambers, who stating to the court

that the respondent seeks to practically reverse the judgment of the court,

the motion is dismissed with costs.

ReeTCs v. Gerriken.-lOth April, 1880.
09. Judgement—Application to vary.

Motion to vary minutes, referred to Strong J. in Chambers, to be subse-

quently heaxd pro forma before the court.

Bickford v. Grand Junction.—Stb June, 1878.

"O. Judgment—Application to amend—" Bfcxt friend "—Costs.

The judgment of the Supreme Court, as settled and entered, having

directed that the costs should be paid by the appellant to the respondent,

on application of respondent the order was amended by directing that the

costs should be paid by the appellant's "next friend" to the respondent,

the appellant having sued and prosecuted the appeal by his next friend.

Ritchie C. J. in Chambers,
Penrose v. Enis;ht.—25th June, 1879.

yi. Judgment—Amending—Form of, in patent suit.

In a suit for the infringement of a patent (See Fatent of Invention 1)

the final judgment in appeal was sent to the Registrar of the Chancery Divi-

sion of the High Court of Justice for Ontario pursuant to section 46 S. & E.

C. Act. The order directed a reference to the master. Upon proceeding to

take the accounts the master ruled that, "having regard to the allegations in

the said plaintiffs' bill of complaint, and the provisions of section 28 of the

Patent Act, the measure of damages and account of profits to which the said

plaintifis are entitled as against the defendants, under the said judgment,

should be based upon the reasonable price per machine heretofore charged
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by the said plaintiffs as and for a royalty, and the average profit per machine

heretofore made by the said plaintiffs on sales of their patented invention,

subject, however, to any right the said plaintiffs may have (1) to negative

their said pleading, and (2) to show by evidence or otherwise that my said

ruling as to the measure of damages and account of profits is not applicable

to the case of their patented machine."

This ruling was appealed from to Proudfoot J. who sustained the appeal,

on the ground that the order directed a reference as to profits as well as

damages, including damages by the use of infringing machines by persons

who had bought them from defendants, and that the order being clear the

pleadings could not be looked at to assist in construing it.

The defendants thereupon appealed to the Divisional Court, and also

made an application to the Supreme Court, for an amendment of the judg-

ment of that court, to make it conform to the judgments pronounced.

Held, that the judgment should be amended, and the inquiry as to

damages limited to an " inquiry whether any, and what damages have been

sustained or incurred by the plaintiff, and to what amount, by reason of the

defendants infringment of the said patent."

The order settled by the Begistrar on the application was as follows :

—

" In the Supreme Court of Canada."

[Judges present.] [Date.]

[Style of cause.]

" Upon the petition of the above named respondents, John Goldie and

" Hugh McCullogh presented unto this court this day, in presence of coun-

" sel for the above named plaintiffs (the appellants in this court) upon hear-

" ing read the petition and the affidavits filed in support of and in opposition

" thereto, and upon hearing what was alleged by counsel for all parties, this

" court, for the purpose of removing doubts which it is alleged have arisen

" as to the construction of the order of this court, dated the 19th day of

" June, A.D., 1883, made in the said cause, doth order that the said order of

" the 19th day of June, A.D , 1883, be and the same is hereby varied and

" amended to read nunc pro tunc, as follows, namely :

" In the Supreme Court of Canada."

[Judges present.] [Date.]

[Style of cause.]

" The appeal of the above named appellants (plaintiffs) from the order of

' " the Court of Appeal for Ontario) made in this cause on the 30th day of

" June, 1882, and dismissing the appeal of the said appellants from the

" decree of the Court of Chancery made on the 23rd day of June, 1880, com-

" ing on to be heard before this court on the 28th, 29th and 30th days of
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.

" November last, in the presence of counsel as well for the appellants as for

" the respondents, whereupon and upon hearing what was alleged by coun-
" sel aforesaid, this court was pleased to direct that the said appeal should
" stand over for judgment, and the same coming on this day for judgment,
" this court did declare, order and adjudge that the said appeal should be
" and the same was allowed.

" And this court did further declare, order and adjudge, that the appel-

" lant (plaintiff) George Thomas Smith, was the first and true inventor of
" the invention described and claimed in the letters patent No. 2257, men-
" tioned in the first paragraph of the appellant's (plaintiff's) re-amended
" bill of complaint ; that the said letters patent are good, valid and in full

« force and effect, and that the appellant (plaintiff) George Thomas Smith
" has been from the date thereof and still is entitled thereunder to the

" exclusive right, privilege and liberty of making, constructing and using,

" and vending to others to be used, the invention ip the first paragraph of

" the said plaintiff's re-amended bill of complaint, described as follows :

"
' In combination with the bolting surface of a flour bolt, through which

" a current of air is made to pass by means of an air chamber and a fan, or

" its equivalent, a brush or series of brushes arranged to traverse the under
" sur&ce of said bolt substantially for the purpose set forth in the said let-

" ters patent and the specifications thereto, of cleaning the belt of particles

" of flour adhering thereto,' subject to such right as his co-plaintiffs now have
" under the assignments and licenses in the said bill of complaint set forth

;

" that the patents 1739 and 1793 in the respondents' (defendants') answer

" mentioned were never valid and form no defence to the appellant's (plain-

" tiffs) said patent, and that the machines constructed by the respondents

" (defendants) in the pleadings mentioned are infringements of the said let-

" ters patent of the said George Ihomas Smith, and that the appellants

" (plaintiffs) are entitled to an injunction restraining the said respondents

" (defendants) and each of them and their and each of their servants, work-

" men and agents, during the continuance of the said letters patent, or any
" extension of them, from making, constructing, using, or vending to others

" to be used, any machine containing the same combination as the said

" machines in the pleadings mentioned, or only colourably differing there-

" from, or any other machine constructed according to or involving the

" appellants' (plaintiff's) said patented invention, or only colourably differ-

" ing therefrom, or being an infringement of the appellants' (plaintiffs') said

" patent, or causing or procuring the same to be infringed.

" And that the appellants (plaintiffs) are entitled to have respondents

" (defendants) discover upon oath all the machines in their possession or
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" made, used or sold by or for them, or either of them, containing the com-

" bination hereinbefore set forth, and of the names of the purchasers thereof,

" and that the appellants (plaintiflt's) areentitle'd to an inquiry whether any

'' and what damages have been sustained by the appellants (plaintiffs) and

" to what amount, by reason of the respondents' (defendants') infringement

" of said patent, such damages .to be limited to six years previous to the

" date of the filing of the bill of complaint, and that the appellants (plain-

" tiffs) are entitled to be paid by the defendants such sum of money as upon

" such inquiry shall be found fit to be awarded to the appellants (plaintiffs)

" for such damages as aforesaid, within one month after the filing of the

" master's report ; and the said appellants (plaintiffs) are entitled to be paid

'' the costs of this suit including costs incurred by them in the Court of

" Chancery or Chancery Division of the High Court of Justice for Ontario,

" and also in this court, forthwith after taxation thereof, and for the purposes

" aforesaid this cause is referred back to the Chancery Division of the High

" Court of Justice for Ontario, to make such orders and directions as may be

" necessary ; and this court did further order that the Registrar of this court

" do deliver up to the appellants and respondents the exhibits filed or

" deposited herein by them respectively.

Smith r. Goiaie.-9tli December, 1S85.

iya. Judgment—Amending—Power of conrt over Its own jndgments.

Motion to amend the final judgment in appeal. The court when deliver-

ing judgment stated that a sum of $2,399 should be awarded to plaintiff. The

, order in appeal providing for the payment of that sum was settled and sent

to the court below. Counsel for appellant contended that it clearly appeared

there had been an error in the calculation, and that in arriving at the sum

awarded certain sums had been twice deducted, depriving the plaintiff of a

sum of $3,218.98. Counsel for respondent contended that it did not appear

upon the face of the reasons for judgment that an error had been made, and

therefore the application was in the nature of a re-hearing. Under the

practice of the Privy Council this could not be allowed.

Held , that it being clear that by oversight or mistake an error had

occurred, the court had power of its own motion to amend its judgment to

make it conform to the intention of the court and the principles upon which

its judgment was based. Order to be made directing the Eegistrar to call

upon the proper officer of the court below to have the judgment of the court

returned to be amended. (See Montreal Ass. Co. v. McGillioray, IIL. C.

K. 325.)

Battray t, Tounst.-lSth March, 1SS6.
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9o. Judgment—Motion to reverse in accordance witb judgment of Prtvy
Council.

Counsel for appellants moves to reverse the judgment of the Supreme
Court in pursuance of judgment of Privy Council.

Held, that the court has no power to entertain such an application.

Citizens Ins. Co. t. Parsons.--13th January, 1SS2.

94. Judgment—Appeal n-om settlement ofminutes 4f.

In this case (See Banks and Bdnlcing 12) the respondent appealed to a

Judge in chambers from the settlement of the minutes of the judgment, on
the graund of material error as to the amount ordered to be paid to the

appellant ($8,655.13), which amount he contended ought to be only ?3,200.60,

according to the judgment of the court, and also on the ground that the

appellant should be condemned to pay the costs of his own appeal before

the Court of Queen's Bench.

Held, that the application should be dismissed.

Per Fournier J. —The respondents by their motion of the 6th of April

last appealed from the settling of the minutes of the judgment pronounced

by this court on the 8th March, 1886, on the ground that there was an error

in the figures ofthe draft minutes settled by the Registrar, which brought

the amount of the judgment in question up to $8,656.13, whereas it ought

only to have been $3,200.60, alleging that the difierence between the said two

sums, namely, $5,455.53, is not put in question by the pleadings of the parties,

and that in consequence, that part of the judgment is null, because it goes

further than the demand (ultra petiiai')

This reason is without foundation, because the said sum of $5,455.53, paid

by the fault and negligence of Louis Molleur, jr., to the assignee Auger,
,

as dividends on contested claims by Lamoureux, formed part of the $25,251.55

advanced by Molleur and the Bank of St. John to Lamoureux by the deed

of 16th May, 1876. And the said sum is put in question by the last part of

the conclusions of the action formally demanding an account of sums

received by virtue of the deed of the 16th May, 1876, in the terms, "and of

" the money by him paid or received for him or on his account since the

" execution of the deed (16th May, 1876) in discharge of the advances made

" or promised by the defendant as representing the said party impleaded (the

bank)."

But the said sum not only formed part of the matter in dispute in this

case, but was also the object of a special provision in favor of the respondents

in the judgment of the Superior Court sitting at St. John's, P. Q., dated

29 January, 1883, declaring that no sum should be deducted from that of

125,251.55, mentioned in the deed of assignment (16th May, 1876), as repre-

26
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senting the amount of any contested claim, although the defendant Molleur

for the said bank, paid to the assignee the whole of the said sum of $25,-

251.55. This court by its judgment over-ruled that part of the judgment of

the said Superior Court, and has adjudged and decided on the contrary, that

the said sum as representing the amount of contested claims ought to be

deducted from the $25,251.55 for the reasons specified in itsjudgment. Con-

sequently I hold that.there is no error in the amount of the judgment, and

that the draft minutes settled by the Eegistrar is in accordance with the

judgment pronounced by the court. Motion dismissed with costs fixed

at $20.

lamonrenx t. MoUenr.—31st May, 1886.

9o« Matter In dispute—Affidavit as to value of.

Upon counsel undertaking to file an aflBdavit shewing matter in dispute

to be over $2,000, the hearing of the appeal is proceeded with.

McCorklll T. Enlgbt.-31st Jannary. 1879.

96. Parties—Amending record.

Under the practice in Nova Scotia, where the wife is improperly joined

as co-plaintUF with the husband, the suit does not abate, but the wife's name

must be struck out of the record.

Caldwell y. Stadacona F. & L. Ins. Co.—12tli January, 18S3>

97. Parties—Application to add a party as co-respondent—Rule 36 S. C—
Art. 154 C. G. P.-Rnle 38 S. C.

Motion under rule 36 S. C- to add B. B. as a co-respondent, on the ground

that he had obtained a notarial assignment from the respondents of all their

interest in the suit. The suit had been instituted by the plaintiff in formd

pauperis, and judgment given by the. Superior Court condemning the

defendants (appellants) to pay $1,200. This judgment had been affirmed

by the Court of Queen's Bench. The alleged assignment had been made

after the judgment rendered by the Superior Court and before the appeal to

the Queen's Bench, but no appUcation had been made to the latter court to

make E. B. a party.

The contention on behalf of appellants was that under Art. 154 C. C. P.

an intervention could be had or forced at any time before final judgment;

and if any question as to liability of the person sought to be added should

arise, the court could remit the case under rule 38 S. C. to the Superior

Court to have such question decided.

It was admitted that the object of the application was to have a party

who would be answerable for the costs of the appeal.

Held, that the appUcation should have been made at the earliest oppor-

tunity to the Court of Queen's Bench, the assignment to E. B. having been
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made before the appeal to that court. The question as to the liability of

E. B. to be forced into the cause as a party was not one which, under the

circumstances, the Supreme Court should be called upon to decide. The
appeal should be heard on the case as settled in and transmitted by the court

below. (Henry J. dissenting.) Motion dismissed with costs fixed at $25.

Dorion t. Crowley.-19th March, 1886.

£70. Privy Conncil, application for leave to appeal to.

The court has no jurisdiction either to refuse or grant an appUcation for

leave to appeal to the Privy CounciL

Kelly T. SuIlTan.—21st January, ISII.

Moore T. Connecticut Mutual Ins. Co.-9th April, 1880.

Queen Ins. Co. Parsons.—21st June, 1880,

Notice of intention to make such an application should not be put on

the motion paper.

Nasmith r. Manning.- Ith March, 1881.

t7t7. Qaasblng: appeal.

Motion to quash an election appeal directed to stand over tiU hearing

of the appeal, as too important to be disposed of on summary appUcation.

Charlevoix Election Case.—18th February, 1879.

100. Security—Ko power to dispense wltli—Appeal in forma panperis—Peti-
tion for—Allowance of appeal—Sees. 24 and 79 S. C. Act.

The Supreme Court, or a judge thereof, has no power to allow an appeal

mformd pauperis, or to dispense with the giving of the security required by

the statute. Approving of the security is a mode of allowing the appeal.

Section 24 of the S. & E. C. Act does not give the court power to allow

appeals, because her Majesty may be recommended to allow appeals by the

Judicial Committee of the Privy Council, nor is it in the power of the judges

of the court to make rules or orders for the allowance of appeals. Nor does

sec. 79 of the S. & E. C. Act give the court or a judge any power to grant or to

malse rules for granting the prayer of a petition to be allowed to have or

prosecute an appeal informS, pauperis.

Foumier J. in chambers. Fraser T. Abhott.—22nd February, 1878.

Richards C.J. in chambers. ,

" 16th March, 1878.

101. Security for costs—Application for, when to be made -Petition of rigbt.

Where, by a letter addressed to the suppliant, the Secretary of the

Public Works Department stated, that he was desired by the Minister of
'

Public Works to offer the sum of $3,950 in full settlement of the suppliant's

claim against the department, an application on behalf of the Crown for

security for costs was refused, on the ground that the power of ordering a

party to give security for costs, being a matter of discretion and not of abso-

26i
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lute right, the Crown in this case could suffer no inconvenience from not

getting security, as well as on the ground of delay in making the application.

Application for security for costs in the Exchequer Court must be made

within the time allowed for filing statement in defence, except under special

circumstances. By Biohards C.J. in the Exchequer Court of Canada.

Wood T.The Queen.—rtl, 63.

lU^. Costs-Security for costs of appeal—Supreme and Xxcbeqner Court Act
sec. 31—Supreme Court Bute 6—Court of Bevlew P. Q.9 no appeal direct

from.

The following certificate was fyled with the printed case, as complying

with Eule 6 of the Supreme Court Eules : " We, the undersigned, joint pro-

thonotary for the Superior Court of Lower Canada, now the Province of

Quebec, do hereby certify that the said defendant has deposited in our

office, on the twentieth day of November last, the sum of five hundred dol-

lars, as security in appeal in this case, before the Supreme Court, according

to section (31) thirty-first of the Supreme Court Act, passed in the thirty-

eighth year of her Majesty, chapter second. Montreal, 17th January, 1878.

Signed, Hubert, Honey & Gendron, P.S.C." Held, on motion to quash

appeal, that the deposit of the sum of $500, in the hands of the prothono-

tary of the court below, made by appellant, without a certificate that it was

made to the satisfaction of the court appealed from, or any of its judges, was

ijugatory and ineffectual as security for the costs of the appeal.

Per Taschereau J,
—

^The case should be sent back to the court below in

order that a proper certificate might be obtained.

Per Strong and Taschereau JJ.—That an appeal does not lie from the

Court ofReview (P.Q.) to the Supreme Court of Canada. Henry J. contra.

The appeal was quashed with costs, which included the general costs of

respondent up to time motion made. The full fee of $25 was taxed by the

Registrar on hearing ofmotion. This was increasedby fiat ofFoumier J. to $100.

Mcdonald v. Ibbott.-iU, 278.

103. Security, allowance of—Orders made by court below after.

Orders made in a cause by the court below after the allowance of the

appeal and giving of the security disregarded by the Supreme Court.

lakln T. linttall.-Jll, 691.

104. Security—Allowance of—Judge of court below functus officio.

When a judge of the court below has made an order allowing the

security, he is functus officio, and the appeal is then subject to the jurisdic-

tion of the Supreme Court^. No application can be made to the judge or the

full court below to rescind the order. Any application must be thereafter

made to the Supreme Court or a judge thereof.

Walmesly v. Orlfflths —7tli Decemlier, 1885.
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105. Secnrity—Allowance of—A stay of proceedings in conrt below—Costs.
The Supreme Court allowed an appeal from a judgment of the Court of

Appeal directing a reference which had been partly proceeded with after the

allowance of the security.

The solicitor for the appellant desired the Eegistrar to insert a provision

in the order in appeal of the Supreme Court specially "including the costs

of and attending the reference." The Eegistrar referred the point to the

Chief Justice in chambers and his lordship stated his opinion to be that the

Supreme Court could not recognize any proceedings taken in the court below

after the allowance of the security, which acted as a stay of all proceedings,

except of execution in cases provided for by sec. 32 of the S. & E. C. Act. If

proceedings had been taken in the court below which should not have been

taken, application should be made to that court with reference to such pro-

ceedings. The order of the Supreme Court should provide generally for the

payment of all costs incurred by the appellant. See Partnership 6.

Starrs t. Cosgrave Bre^ring & Malting Co.—17tli April, 1886.

XUd. Security for costs of appeal allowed to be given by Jndge of S. Ct, under
sec. 31 S. & E. C. Act, as amended by sec. 14 S. C A. Act, 1879—Taeatlon.

The following facts appeared by aflSdavit :—On the 27th June, 1881,

judgment was rendered by the Supreme Court of British Colimibia (Begbie

C.J. and Crease J. present,) on motion for judgment on demurrers of defen-

dants to plaintiff's declaration, over-ruling demurrers, and judgment was

rendered on motion for judgment on verdict previously rendered by a jury

on the trial of issues of fact, allowing plaintiflF to enter judgment for $5,000

the amount of said verdict. On the 4th July following defendants' solicitor

served a, notice of appeal to the Supreme Court of Canada on plaintifFs

solicitor and of his intention to apply to the Chief Justice of the S. Ct. of B.

C. next day for allowance of such appeal upon giving of such security as

might be lawhiUy required. On the 5th July defendants' solicitor attended

before the Ch. J. who refused to allow an appeal, on the ground that the

judgment on the demurrers was the judgment of the fuU court, but judg-

ment on motion for judgment on verdict was his own judgment from which

no appeal would lie until re-heard before the full court, and that under the

Local Administration of Justice Act, 1881, a full court could not be held

until the lapse of about a year from that date. The defendants' solicitor

then and several times afterwards tendered to the Ch. J.and to the Registrar

of said court the sum of $6,500, $6,000 having been asked by plaintift's

solicitor as security under sec. 32 subseo. 5 of the S. & E. Ct. Act, and $500

being as security for the costs of appeal, but the Ch. J. refused to allow it to

be paid into court.
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On the 11th July, 1881, the Ch. J. of B. C. ordered that upon paying to

the plaintiff $1,000 and his taxed costs of suit, execution should be stayed

and defendants have leave within four days after next sitting of full court

to more such court for a re-ljearing of the argument on the demurrers, and

to move for a nevy trial, or to enter judgment for defendants.

On the 23rd August, 1881, the agent of defendants applied to Strong J.

in chambers for leave to give security. The application was refused because

made in vacation and not on notice.

On the 13th September following the agent for defendants' solicitor

renewed his application to a judge of the Supreme Court of Canada.

An order was made aUowing defendants to pay into the Sup. Ct. of Can.

$500 as security for the costs of appeal.

Per Fournier J. in chambers.

Bank of B. N. A. r. Walker.—13th September, ISSI.

107. Security—Appeal—The constltntionallty of sec. 43 Ontario Judicature

Act doubted—Security for costs allowed to be griven under sec. 31 S. &
E. Ct. Act as amended by sec. 14 S. G. Am. Act, 1879.

On the 15th day of September, 1882, an appeal to the Court of Appeal

for Ontario, in which the defendants were appellants and the plaintifi was

respondent, was dismissed. The matter in controversy in the action

amounted to the sum of $576.30, exclusive of costs. The defendants, on said

15th day of September, applied to the Court of Appeal, under section 43 of

the Judicature Act of Ontario, for special leave to appeal frpm judgment of

said Court of Appeal to the Supreme Court of Canada, and the Court of

Appeal refused to grant such special leave. The defendants thereupon

made an application to Mr. Justice Fournier in Chambers for leave to appeal

from said judgment of the Court of Appeal, or for an order that defendants

be at liberty to give proper security to the satisfaction of the Supreme

Court or a judge thereof, that they would effectually prosecute their appeal,

or for such further or other order as the judge or court might direct, Tliis

application was made on the 4th day of October, 1882, being within thirty

days after the said judgment was pronounced. Mr. Justice Fournier, finding

, that the point as to the validity of the section in question of the Judica-

ture Act of Ontario had been raised by the application, referred it to the

fuU court.

In the course of the argument the court expressed great doubts as to

the constitutionality of the 43rd section of the Ontario Statute, but as the

appellant's counsel abandoned the first alternative of his motion the court,

exercising the powers conferied by the 31st section, of the Supreme and

Exchequer Court Act, 1875, as amended by the 14th section of the Supreme

Court Amendment Act of 1879, Ordered that the second alternative of the
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said motion should be granted, and that the said appellant should be at

liberty to pay the sum of $500 into the Supreme Court to the credit of the

Registrar thereof as security for the costs of the appeal.

Forrlstal t. McDonald (18 C.I.J. 421).-7tli IfoTcmber, 1882.

108.Security—Application for allowance of.

Motion on behalf of defendant for approval of security and allowance of

appeal.

Held, that a similar appUcation having been made to Gwynne J., in

chambers, and refused, and the application being in any event one which

should be made in chambers, the application could not be entertained.

MacNab t. Wagler.-22nd Febrnary, 1884.

109.Security—Application for leave to give—S.&E. C. A^ sees. 35 and 26—S.C.
A.A. 1879, see. 14.

Appellant had apphed to a Judge of the Coiu:t of Appeal for Ontario,

under sec. 26 ofthe S. & E. C. A., for further time to appeal. After considering

all the circumstances, the Judge refused the application. The appellant

then applied to Ritchie C. J., S. C, in chambers, for leave to give security

under sec. 31, S. & E. C. A., as amended by sec. 14, S. C. A. A. 1879.

Held, that the application must be refused with costs.

The Chief Justice was of opinion that the parties haviag applied to a

Judge of the Court below, who was familiar with and had considered all the

facts, the decision of such Judge ought not to be interfered with, even if a

Judge of the Supreme Court were not bound as to time by sec. 25, S. & E. C. A.

He was inclined to hold, however, that an application to the Supreme Court,

or a Judge thereof, for leave to give security pursuant to sec. 31, S. & E. C. A.,

as amended, should be made within the time limited by sec. 25, or such

further time as a Judge of the Court below may have allowed under sec. 26.

Per Ritchie C. J., in chambers.
Walmsley v. Griffiths—14tli January, 1885.

[The Court of Appeal for Ontario has held that no appeal lies to that

Court from a judgment of a Judge of that Court extending time for appeal-

ing, under sec. 26, S. and E. C. A. Neill v. Travellers Insurance Co. 9 Ont.

App. R. 54.]

IIU. Tecbnical objection.

Technical objection not taken in the court below, cannot be allowed to

prevail ia appeal, following the rule of the Privy Council.

Per Taschereau J.

See CONTRACT 10.

Ul- Time—application Tor further time in appeal from B.C.

On the 12th October, 1881, the agent for defendants' sohcitor applied

for three months further time to file the case and factums, showing by affi-
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davit that the day the order had be^n made by a judge of Supreme Court,

allowing $500 to be paid into the l^upreme Court of Canada, as security for

the costs of appeal, the 13th September, 1882, tiie $500 had been paid in
;

that the next day the papers had been mailed to the defendants' solicitor at

Victoria, B. C, to enable him to prosecute his appeal ; that a letter took

about three weeks to reach Victoria from Ottawa ; that he had on the' 7th

October received a telegram (produced) from defendants' solicitor, saying

:

"Papers just received; get time extended," and that he verily believed

unless three months further time was granted to prepare and print case and

.

factums and transmit them, grave injustice would be done.

An order was thereupon made giving until 1st December then next to

have case printed and filed with the Registrar of the Supreme Court of

of Canada,

Per Ritchie C.J. in chambers.

Bank of B.N.A. t. Walker.—12th October, 1$81.

112. Time, application to extend—'When limit fixed by order of fall court

within whicb case to be filed—Case, not settled tbrongb delay of respon-

dent—Fnrtber time given and respondent ordered to pay tbe costs.

On the 12th September, 1882, the agents of the defendants' solicitor

moved before the ChiefJustice of the Supreme Court of Canada (in chambers),

for. an order to extend the time mentioned in the order of the court of the

22nd June, 1882, for filing the case (see Damages 25, at page 123,) until the

1st January, 1883, or for an order that a writ of certiorari should issue to the

Supreme Court of B. C. or to the Chief Justice, or the Registrar thereof, to

bring up all the papers in said cause, or for a stay of proceedings under the

order of the 22nd June, 1882, until application could be made to the full

court at its next session for such relief as the appellants might be entitled

to, or for an order allowing defendants to file a printed copy of " case " then

produced as the " case " required by sec. 29 of the S. & E. C. Act, 1875, not-

withstanding the same had not been transmitted by the Registrar of the

Sup. Ct. of B. C, nor certified under the seal of that court, or for such other

order as the parties might be deemed entitled to.

Upon hearing the parties and reading the affidavits hi support of the

appUcation, his lordshi{> the Chief Justice enlarged the motion to be heard

before the full court on the first day of the next session, gave permission to

the parties to file further affidavits to be used upon said motion, the same

being first serVed upon the solicitors of the respective opposite parties in B.

C, and stayed all proceedings under the order of the 22nd June, 1882, until

the hearing of the motion before the full court and the final disposition

thereof.
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On the-25th October 1882, the motion was heard before the full court. In

support of it afBdavits were read by counsel for the defendants to the effect

:

that the order of the 22nd June, 1882, reached the defendants' solicitor on

the 12th July following. . On the 18th July he left a draft copy of the " case "

with the Chief Justice of Sup. Ct. of B. C, and obtained from him and served

upon the solicitor for the plaintiff an appointment to settle the " case '' on the

25th July ; that on the 25th July the draft copy of the " case " was handed

to the counsel for plaintiff for his persual, and the Chief Justice appointed

the 27th July to settle it ; that on the 27th July the Chief Justice settled the

" case " and handed it to defendants' solicitor, who immediately put it in the

hands of the printer, and who corrected the proof and handed the printed

sheets as t ey were ready to respondents' counsel ; that on the 16th August

all the printed sheets, with the exception of the last two or three pages, were

handed to the Registrar of the Sup. Ct. of B. C, who said the Chief Justice

wished to see all the sheets, and they were all handed to the Registrar next

day with the original as settled, and the solicitor made an appointment to

apply for his certificate on the following day ; that he attended the Chief

Justice by request, who proposed to revise and alter the printed copy of his

charge and judgment, and who said he would hand to the Registrar a page of

corrections and additions to be printed ; that upon requesting the Registrar

' to certify the " case," he refused to do ao, after consulting the Chief Justice, on

the ground that the ChiefJustice instructed him it was not properly corrected

;

that the " case " so handed to the Registrar for his certificate was a true and

complete copy of the " case " as settled by the Chief Justice, and contained

every document handed in at the trial as evidence ; that the utmost

dUigence had been used, and that it would be impossible to alter or

reprint the " case " in whole or in part and file it within the time limited

by the Order of the 22nd June, '82 ; that upon refusal of the Registrar to

certify he had on the 21st August, 1882, taken out a summons calling upon

the plaintiff and Registrar of the Sup. Ct. of B. C. to shew cause why the

Registrar should not be directed to transmit the " case " settled on the 27th

July, 1882, to the Registrar of the Supreme Coiu't of Canada ; that no evidence

was offered in opposition to such application ; that the Chief Justice stated

that he had settled the MSS. " case," but had not compared the printed copy

with the MSS., and he ought to have had the opportunity of revising the proof

sheets, and until he had done so he did not consider that the " case " was

settled ; that counsel had thereupon suggested that the MSS. copy might

be transmitted, but the Chief Justice refused to make any order upon the

said appUcation ; and that the Registrar of the court below had been

requested either to return the original " case " to the defendants' solicitor.
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or send it to the Registrar of the Sup. Ct. of C, but had replied that the

Chief Justice was using it.

On behalf of the plaintifl was read an affidavit of the Registrar of the

Sup. Ct. of B.C. to the effect that no draft MSS. "case " settled by the CJ.of

the Sup. Ct. of B. C. had been filed with him ; that there had been a refer-

ence to the C. J. by counsel for the defendants on the 27th July then last

(1882) to settle some points of disputed evidence, and the points so referred

were settled by the C. J., but that he was informed by the C. J. that except

as aforesaid no " case" was settled by him, and no completed " case " was ever

submitted to him for revision untU. a bound " case " was handed to him.

An affidavit of the counsel who had appeared for plaintiff before the

C.J. of the Sup. Ct. of B.C. on the 27th JiUy, 1882, stated that he attended to

settle the MSS. " case " as far as prepared ; that none of the exhibits or docu-

ments which were produced at the trial, or the judgments, were then printed

or submitted to him, and he (the defendant) never settled the "case" as

printed ; that certain parts of the evidence were greatly incorrect and not

in accordance with the notes of the C. J. who tried the case ; and that

several documents which were produced in evidence were omitted fiom the

" case," and that he had requested them to be inserted, without effect.

And an affidavit of the plaintift's solicitor stated that on the application

made on the return of the summons of the 21st August, 1832, he had found

the " case " incorrect in certain particulars, and had consented to the " case
"

going forward if these were corrected.

Counsel for both parties were heard, and counsel for defendants stated

that if any part of the record had been omitted from the " case " they were

and had been ready to have it added.

The Supreme Court of Canada was of opinion that whether the " case "

had been settled or not by the C. J., it certainly was not through thfe fault

or laches of the defendants that it had not been settled, but from

the delays and laches of the plaintiff, and it ought to have been

settled ; and the court ordered that notwithstanding the order of

the 22nd June, 1882, the time for filing the "case" and depositing

the factum of the appellants should be extended to the 1st of

January, 1883, and the appellants should be at liberty to bring the appeal

on for hearing at the next sessions thereafter; that the appellants

should be at liberty to apply to a judge of the Sup. Ct. of C. in chambers

to extend any time thereby limited until the first day of the next sessions

of the court, or until an order upon any such application could be heard and

disposed of by the court ; that the appellants might then apply to the

court for any further or other relief as might seem just ; and that the
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respondent (plaintiff) should pay to the appellants the sum of $20 as the

costs of the motion before the Chief Justice, and the further sum of $50 as

the costs of the motion before the full court.

The court intimated also that if any further obstacles were placed in the

way of the appellants the court would take the necessary means to have a

speedy hearing of the appeal.

Bank of B.N A. t. Walker.—26th October, 1882.

113. Time for appealing under S. and K. C. A. sec. 25—Security nnder sec.

31, as amended by sec. 14 of the S. C. A. A., 1879.

Judgment was pronounced in the Court of Appeal for Ontario on the SOth

June, 1884. Vacation begins in that Court on the 1st of JvHy and ends on

the SOth August. On the 13th September the respondent (the appeal hav-

ing been allowed) deposited $500 as security for the costs of an appeal to the

Supreme Court of Canada, and applied for leave to appeal. The Court of

Appeal was of opinion that the security, not having been deposited within

thirty days of the pronouncing of the judgment, was given too late, as the

vacation did not interrupt the running of the time allowed by the Statute

(S. and E. C. A., sec. 25), for appeaUng.

Thejudgment of the Court of Appeal was not entered until November

14th, 1884, the delay having been occasioned by a substantial question

affecting the rights of the parties having arisen on the settlement of the

minutes. Such question was discussed before one of the judges, and subse-

quently before the full court before being finally determined.

On November 27 th, 1884, the respondent in the Court of Appeal applied

to a Judge in chambers of the Supreme Court of Canada, for leave to give

security under sec. 31 of the Supreme Court Act, as amended by sec. 14 of

the Supreme Court Amendment Act of 1879. This application was referred

to the fuU court.

HeW, that the time for bringing the appeal, in this case, under sec. 25 of

the Supreme Court Act, began to run from the 14th Novemiber, 1884, the

date of entry of the judgment of the Court of Appeal.

In appeals coming from the Province of Quebec, the time for appealing

runs in every case from the pronouncing of the judgment, owing to the

peculiar form of procedure in that Province.

Where any substantial matter remains to be determined before the

judgment can be entered, the time for appealing runs from the ei;itry of the

judgment. Where nothing remains to be settled, as, for instance, in the case

of the simple dismissal of a bill, or where no judgment requires to be entered,

the time for appealing runs from the pronouncing of the judgment.

Per Eitchie C.J.—This was a motion made in chambers for an order

allowing an appeal to this court from the judgment of the Court of Appeal
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for Ontario, or for an order that the appellant may be at liberty to give

proper security.

I have been a good deal embarassed as to what should be done in this

case. It is claimed that in Ontario the time for appealing should run irom

the time the judgment was pronounced, and that as the judgment in this

case was pronounced before vacation, the application should have been made

during vacation. I was of opinion at first that the party was not obliged to

apply during vacation, but this application need not be decided on this

point. The decision was pronounced in June, but the minutes were not set-

tled and entered until some time in the autumn. The question is whether

the time runs from the date of the pronouncing of the judgment, or from

the entry of the certificate. I understand the practice in Quebec to be

that the judgment is always entered as of the date on which it was pro-

nounced, and therefore no question can arise as to appeals coming from the

Province of Quebec ; and also in Ontario where there is simply a judgment

declaring that the appeal is dismissed or allowed, as the case may be, and

there is nothing more to be done" ; but when the decision requires some-

thing more to be done at the settlement of the minutes, as in this case,

whether the plaintiff should be held personally liable for the costs, then I

think until the settlement of the minutes and entry of the certificate, a parly

should not be compelled to take his appeal. lam therefore inclined, to

think the time ought to run in this case from the date of the entry of the cer-

tificate, which' was entered on the 14th of November last.

Per Strong J.—I reserved this case for the opinion of the full court

because there seemed to exist a diversity of opinion as to what is

the proper construction of the 25 sec. of the S. and E. C. A., and as I

entertain a different view from that of the judges ,of the Court of

Appeal, I thought it better not to dispose of the application, but to

reserve it for the opinion of the full court. I quite agree with the Chief

Justice that the time for appealing in this case did not commence to run

I before the date of the final settlement of the minutes, and I also agree with

Mr. Justice Taschereau, that this practice should not apply to the Province

of Quebec. There the judgment is always pronounced from the bench, and

there can be no doubt what the effect of the judgment is ; there remains

nothing to be settled.

In equity cases, however, most important controversies very frequently

arise, and are decided on the settlement of minutes.

Therefore my view of the words of the 25th section of the Supreme and

Exchequer Court Act, " every appeal shall be brought within thirty days

from'the signing, or entry, or pronouncing, of the judgment appealed from,"
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ifl that it is to be brought in a case like the present, not from the day the
judgment was pronounced in court, but from the day the order was entered.
The order in this case was pronounced immediately before the vacation, but
owing to disputes as to minutes could not be drawn up until after the vaca-
tion, when it was found necessary to discuss important points and have an
argument first before a judge in chambers, and subsequently before the
court, in order to dispose of the contentions of the parties ; and it was not
until the 14th of November inst. that the court finaUy gave judgment, and
the order was not of course entered untU after that date. I am therefore of
opinion that the time ran from the actual entry of the order, and conse-

quently that the applicant is in time, and that leave should be given to him
to appeal, upon his giving the proper security.

Motion granted.

O'SnIlivan v. Harty.—16tb March, 1885.

114. Time fop appealingr under S. and F. C. Act sec. 25 to rnn from pro-
nouncing of judgment—Security—Sec. 31 8. and E. C. Act—Sec 14 S. C.
Am Act 1879.

Suit by Walmsley against the defendants the Griffiths and the other

defendants (the Oddfellows) alleging that plaintiff had entered into an

agreement with the Griffiths for the purchase of certain lands for $19,500,

and subsequently with the other defendants, the Oddfellows, for the sale to

them of the same lands for $25,000; that the defendants were colluding

together to deprive plaintiff of the benefit of his agreement with the Odd-

fellows, and that the Griffiths refused to carry out their agreement, in order

that the other defendants might obtain a recission of the contract with them.

Prayer for specific performance of the agreement of plaintiff with the Odd-

fellows, and that the Griffiths be ordered to convey the legal estate to plain-

tiff or the -defendants the Oddfellows, &o., &o.

The Griffiths by their statement in defence alleged that the plaintiff

had been their agent to effect a sale of the property to the other defendants

the Oddfellows, but by fraudulently representing that he could not effect a

sale induced them (the Griffiths) to sell to himself, &o. They denied any

collusion between them and the other defendants, the contract with whom
they asked to be carried out.

The Oddfellows also denied any collusion, alleged they had been seri-

ously damaged by the difficulties which had arisen between the plaintiff and

the other defendants, and they claimed, by way of cross relief, that their

contractwithplaintiff should be recinded, and a sum of $500 paid thereon

repaid.

V. C. Proudfoot found, that the plaintiff held no fiduciary position

towards, and was not the agent of, the defendants the Griffiths ; that th^
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two contracts were independent contracts, and that the plaintiff was

entitled to a decree for specific performance with costs.

The defendants the Griffiths appealed from this judgment, and the defen-

dants other than the Griffiths also appealed.

The Court of Appeal reversed the judgment.

Hagarty C.J. and Patterson J.A., while admitting that the plaintiff was

not a trustee or agent of the Griffiths, were of opinion that he had been

guilty of such a concealment, or false representation to the Griffiths as

raised an equity against him sufficient to prevent the court from awarding

specific performance.

Burton J. A. dissented.

The judgment of the Court of Appeal was rendered on the 15th October,

1884. On the 21st of October, 1884, notice of appeal was served.

On the 19th November, notice of filing bond for security, and of an

application for its allowance was served. The application was made to

Osier J.A. and objection was taken, that the thirty days limited for bringing

the appeal by section 25 of the S. and E. Ct. Act had expired.

On the 26th November, notice of motion to extend time for appealing

under sec. 26 of the S. and E. Ct. Act was served. This motion was heard

by Patterson J.A. On the 3rd December, 1884, the motion was dismissed

with costs.

On the 16th day of December, 1884, the certificates, of the judgment of

the Court of Appeal were settled and entered.

In the appeal of the Griffiths the certificate of the judgment was to the

effect that it was ordered and adjudged that the appeal should be allowed

with the sum of $601.06 costs, to be paid by the respondent, Walmsley, to

the appellants, the Griffiths, and that the action in the court below be dis-

missed with costs.

In the appeal of the defendants, other than the Griffiths, the certificate

was to the effect that it was ordered and adjudged that the appeal should be

allowed with $507.26 costs, to be paid by Walmsley to said defendants, and

the action dismissed with costs, and that Walmsley should repay to the said

defendants the sum of $500, tlie amount of deposit paid by defendants to

Walmsley, together with interest at six per cent., from the 17th February,

1882, making the sum of $580.

On the 19th December, 1884, application for leave to give security pur-

suant to sec. 31 S. and B. C. A., as amended by sec. 14 of the S. C. A. A., 1879,

was made to Mr. Justice Henry in chambers, who enlarged the application

to the 14th January, 1885.

On the 14th January, 1885, the application was heard by the Chief

Justice of the Supreme Court in chambers, who dismissed the apph-
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cation with costs, being of opinion that where an application has been made
under sec. 26 of the S. and E. C. A. for an extension of time for appealing,

alleging "special circumstances," to a judge of the court below who had a

full knowledge of all the facts of the case and who had thought proper to

dismiss the application made to him, a judge of the Supreme Court of Canada
ought not to interfere.

His lordship also expressed a doubt as to whether an application could

be made at all to a judge of the Supreme Court of Canada under sec. 31, as

amended, after the expiration of the time limited for appealing by sec. 25.

On the 15th January, 1885, the plaintiff made an application to Mr.

Justice Burton for leave to pay into court to the credit of the cause, the sum
of $1,000 as security for the defendant's costs of appeal to the Supreme

Court ; $500 as security to the Griffiths, and $500 as security to the defend-

ants other than the Grriffiths.

Judgment was reserved by Mr. Justice Burton till the 4th November,

1885, when he allowed the application, being of opinion that the Supreme

Court had decided in O'Sullivan v. Hariy (on the 16th March, 1885) that in

all cases the time for appealing would run from the entry of the certificate

of the judgment.

The defendants appealed from the order of Mr. Justice Burton to the

full Court of Appeal, which court, on the 24th November, 1885, sustained the

order. On the .3rd December, 1885, the case was filed in the Supreme Court

of Canada.

On the 7th December, 1885, the respondents moved to dismiss the

The question to be decided was whether the time for appealing ran

from the date of the pronouncing of the judgment of the Court of Appeal

—

the 15th October, 1884—or from the date of the entry of the certificates of

such judgment— the 16th December, 1884.

Held, that the time for appealing ran from tfie day the judgment was

pronounced—the 15th October, 1884.

Sir W. J. Ritchie C.J.—^The proceedings in this case which gave rise to

the present appUcation were caused by a misunderstanding in the Court of

Appeal as to the decision in this court in the case of O'Sullivan v. Earty.

In that case the judgment of the. Court of Appeal was not entered until

14th November, 1884, although judgiqent had been pronounced on the 30th

June, 1884, the delay having been occasioned by a substantial question

affecting the rights of the parties having arisen on the settlement of the

minutes. Such question was discussed before one of the judges and subse-

quently before the full court before being finally determined.
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On November 27 th, 1884, the respondent in the Court of Appeal applied

to a judge in chambers of the Supreme Court of Canada for leave to give

security under sec. 31 of the Supreme Court Act as amended by sec. 14 of

the Supreme Court Amendment Act of 1879. This application was referred

to the full bench, which held that the time for appealing in that case under

sec. 25 of the Supreme Court Act began to run from the 14th of November,

1884, the date of entry of the judgment of the Court of Appeal. What we

decided in that case was :

That where any substantial matter remains to be determined before the

judgment can be entered the time for appealing runs from the entry of the

judgment. Where nothing remains to be settled, as for instance in the case

of the simple dismissal of a bill, or where no judgment requires to be

entered, the time for appealing runs from the pronouncing of the judgment.

The Court ofAppeal, however, appear to have been under the impression

that this court had laid down a cast-iron rule that the time should run in

every case from the entry of the judgment.

In this case I should have less hesitation in re-affirming the rule,

' because application was made to extend the time for appealing by the

appellants to one of the judges who had heard the case in the Court of

Appeal, who refused the application after considering all the circumstances

of the case, and came to the conclusion that it was not a case in which the

indulgence should be granted, and that the time should not be extended.

The appellants then applied to me, and I came to the conclusion that I

ought not to interfere with the decision of the judge of the court below, and

I refused the application for an extension of time.

There being nothing to bring this case withm the exception, as is the

case of O'SuUivan v. Hariy, I think we must act on that decision untilsome

other rule is established. The present appeal comes within the rule hereto-

fore acted on ; we must, I think, therefore grant the motions and dismiss

the appeal.

Fournier, Henry, Taschereau and Grwynne JJ. concurred.

Motions granted and appeal dismissed with costs.

WalmslevT. Grlfflt3is.-9tli April, 1886.

115. Time—Entry ofJndgmeut—S. and E. C. Act, sec. SS.

Appeal from the Supreme Court of British Columbia, in an action

respecting water rights brought by one Carson arid one Eholt, against one

Hartley and one Clark,

Judgment was pronounced 20th August, 1 885, On the 28th August the

defendant gave notice of appeal and security, and obtained from the plain-

tifis (respondents) a consent to three months' further time being given to
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file the case. The three months having expired without the case being

ready, the appellants applied in chambers to Ritchie C.J. of the Supreme

Court of Canada, for further time to appeal. This application was refused

on the ground that the appellants had not satisfactorily accounted for the

delay. On the 8th January, 1 886, the minutes of the judgment were settled.

On the 9th January the plaintiffs (respondents) moved before the fuU court

of British Columbia to vary the minutes. The minutes were varied by strik-

ing out certain declarations respecting the rights of the plaintiiF Carson and

the defendant Hartley respectively, and also with respect to the costs pay-

able by the plaintiflF Eholt. On the 26th of January, 1886, the judgment of

the court below was entered. The appellants next day gave fresh notice of

appeal, and applied to a judge for an allowance of the appeal on the notice

of the 27th January, and for a continuation/ of the existing securities for

appeal, and for an order settling the case. The judge refused to entertain

the application, so far as it referred to the allowance of the appeal on the

notice of the 27th January, and to the continuation of the existing securities,

pending the appeal then existing to the Supreme Court of Canada.

Counsel for respondent argued that the time ran from the pronouncing

of the judgment, the 20th August, 1885; that there was nothing to settle

by the minutes, and they could have been settled and ought to have been

settled without any necessity for any application to vary, and the case did

not come within the exception laid down in 0'Sullivan v. Marty, in which

it was held that the time for appealing would run from the date of the pro-

nouncing ofthejudgment, unless something substantial remained to be settled

and entered. That it was open to either party to have the judgment drawn up.

Counsel for appellant contended that the bond given as security

was a continuing security ; that the time for appealing in every case ran

from the entry of the judgment, but in any event it did so in this case, there

having been something substantial to settle, and the court below did vary

the minutes of the order. The appellants could not complete their case

until the iudgment of the court below was settled. The appeal had been

delayed only one session.

Held, that the case came fairly within the exception mentioned in

0'Sullivan v, Marty, and the appeal should be heard.

The respondents had not filed their factum, supposing it was unnecessary

to do so, while the motion to dismiss was pending. The appellants had,

therefore, inscribed ex parte. The court was of opinion much of the delay

was owing to the fault of the appellants. The motion was refused, and the

appeal ordered to stand over till the next session of the court, the respond-

ents to file factum in the meantime.

Martley t. Carson,—17th May, 1$S6.

27
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116. Tacatlon.

On the 23rd August, 1881, (in vacation) the agent of the defendants'

solicitor applied to a judge of the Supreme Court (Strong J.) for leave to give

security under sec. 31 S. & E. C. Act as amended by sec. 14 of S. C. Am. Act,

1879.

. The judge refused to make any order on two grounds :—1. Because it

did not appear to him a proper application for vacation, not being urgent

;

and 2. Because the application ought to be made on notice and not ex

Bank of B. If. A. y. Walker.- 23rd August, 1881.

117. Vacation—Time, extending.

Motion on behalf of respondent to dismiss appeal for want of prosecu-

tion. The judgment of the Court of Appeal was pronounced on the 30th day

of June, 1885. On the 3rd July following the appellant put in his bond for

security for costs, which was allowed, but being under the impression that

the time of vacation did not count, he took no steps to further prosecute his

appeal. Notice of motion to dismiss was given on the 17th September, 1885,

and was shortly afterwards heard before Henry J., in chambers, who Held,

that under the circumstances, the time for filing the case should be

extended to the 10th of October then instant.

Motion dismissed without costs.

Herbert v. Donovan.—3rd October, 1885.

Preference, Fraudulent.
See FRAUDULENT PREFEEENCE.
« INSOLVENCY 1, 6.

Prerogatives of the Crown.
See CROWN.
« PETITION OF RiaHT.

Prescription—loan—Uy a non-trader to a trader—Arrears of Interest-

Acbnowledgment of debt, wbat sntBcient—Evidence.

In 1858, W. D., sr., opened a credit of $584, in -favor of his daughter I.

D., with W. D. & Co., a commercial firm in Montreal consisting of the appel-

lant and one T. D., W. D. k Co. charging W. D. sr., and crediting I. D. with

that amount. In 1860, W. D., as sole executor of the will of D. D., credited

I. D. in the books of W. D. & Co., (appellant at that time being the only

member of the firm) with a further sum of $800, the amount of a legacy

bequeathed by such will. .These entries in the books of W. D. & Co.,

together with entries of interest in connection with the said items, were

continued from year to year. An account current was rendered to I. D.

exhibiting details of the indebtedness up to the 3 1st December, 1861. After

31st December, 1864, the firm of W. D. & Co. consisted of the appellant and
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his brother T. D. In December, 1865, another account was rendered to

I. D., which showed a balance due her at that time of $1,912.08. The
accounts rendered were unsigned, but the second account current was

accompanied by a letter, referring to it, written and signed by the appellant.

I. D. died, and in a suit brought by G. T., her husband and universal legatee,

to recover the $1,912.08 with interest from 31st December, 1865,

Helfl, 1. That a loan of moneys, as in this case, by a non-trader to a

commercial iirm is not a " commercial matter " or a debt of a " commercial

nature ;" that, therefore, the debt could be prescribed, neither by the lapse

of six years under Consolidated Statutes of Lower Canada, ch. 67, nor by the

lapse of 5 years under the Civil Code of Lower Canada, but only by the pre-

scription of 30 years. Whishaw v. Gilmour, 1 5 L. C. R. 177, approved.

2. That, even if the debt were of a commercial nature, the sending of

the account current accompanied by the letter referring to it signed by the

appellant would take the case out of the statute.

3. That the prescription of five years against arrears of interest, under

Art. 2,250 of the Civil Code of Lower Canada, does not apply to a debt, the

prescription of which was commenced before the code came into force.

4. That entries in a merchant's books make complete proof against him.

Darling r. Brown—1, 360.

2. In action against Executor for an account.

See EXECUTORS 1.

3. Eenunciation to communaute—Title to Eeal Estate belonging to.

See OPPOSITION 1.

4. Crown can plead.

See PETITION OF EIGHT 3.

5. Action by substitute—Art. 2268 C. C.

See WILL 10.

6. Light and Air, interfering with.

See EASEMENT 3.

7. Interruption of—C. C. P. 345, 346.

See CONTRACT 10.

8. In action for Malicious Prosecution—Ai-ts. 2262, 2267 C. C.

See MALICIOUS PROSECUTION,

9. Continuance of cause, so as to suspend prescription under 37 Vic. ch.

15, Q.

See AGREEMENT 10.

2U
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10, Action fox' compensation for use and occupation of Land—Quasi-delit

—

Prescription of two years under Arts. 2261, 2261 C. C.—^Prescription

of five years under Ai-t. 2250 C. 0.—Tribunal bound to give effect to,

though not pleaded—Ai-t. 2188 C. C.

See LAND 3.

" PEESCRIPTION 12.

11, Yearly salary—^Arts. 2260, 2261 C. C.—Moneys expended for estate

—

Executor, power to hire Clerks—Art. 914 C.C.

See CONTRACT 26.

12, Objection taken In appeal.

Held, that although the objection that the right of action has been pre-

scribed is taken for the first time on the argument in appeal, the court is

bound to entertain it and give eflFect to it if properly raised.

Appeal allowed but without costs in any of the courts.

(See Land 3.)

Dorion T. Crowley,—nth May, 1886.

Principal and Agent.
See AGENT.

Priority of Registration.
See MORTGAGE 1.

Privileged Commnnication—By public oflSeer.

See SLANDER 1.

Privy Council—No application for leave to appeal to can be enter-

tained by the Supreme Court of Canada.

See PRACTICE 98.

2. Nor will the Supreme Court entertain an application to reverse its

own judgment in pursuance of the judgment of the Privy Council.

See PRACTICE 93.

3. Cases in which the Judicial Committee have granted or refused leave

to appeal from the Supreme Coiu-t of Canada.

See APPENDIX A.

Procedure—Power of Legislatui-e of British Columbia to legislate

respecting.

See LEGISLATURE 12.

2. When the coiu-t below has adjudicated upon a mere matter of pro-

cedure the Supreme Court will not interfere.

See JURISDICTION 32, 35.

" PRACTICE.
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Proces Verbal—Of seizure by sheriff—"What it should contain—Art.

638 C. C. P.

See SHERIFF 3._

PrOlllDltlOn—Writ of protaibitlon to maniclpal corporation—Assessment
roll, amendment of—Arts. 716 and 746a, mnnlcipal code, P,^

The municipal corporation of the county .of H., in the Province of

Quebec, made an assessment roll according to law in 1872. In 1875 a tri-

ennial assessment roll was made, and the property subject to assessment

was assessed at $1,745,588.58. In 1876, without declaring that it was an

amendment of the roll of 1875, the corporation made another assessment

in which the property was assessed at $3,138,550. Among the properties

that contributed towards this augmentation were those of appellants, who,

by their petition, or requHe libelUe, addressed to the Superior Court, P.Q.,

alleged that the secretary-treasurer of the county of H. was about selling

their real estate for taxes under the provisions of the municipal code for the

Province of Quebec, 34 Vic. ch. 68 sec. 998 et seq., and prayed to have the

assessment roll of 1876, in virtue of which the officer of the municipaUty

was proceeding to sell, declared invaUd and null and void, and that a writ

of prohibition should issue to prevent the respondents from proceeding to

sell. The Superior Court directed the issue of the writ restraining the

defendants as prayed, but upon the merits held the roll of 1876 valid as an

amendment of the roll of 1875. The Court of Queen's Bench reversed this

judgment on the merits, and held the roll of 1876 to be substantially a new

roll, and therefore null and void.

Held, per Henry, Tasohereau andGwynne JJ., affirming thejudgment of

the Court of Queen's Bench, that the roll of 1876, not being a triennial

assessment roll, or an amendment of such a roll, was illegal and null, and

that respondents were entitled to an order from the Superior Court as

.prayed for, to restrain the municipal corporation from selling their property,

and the writ which issued, whether correctly styled " writ of prohibition "

or not, was properly issued and should be maintained.

Per Ritchie C. J. and Strong and Fournier JJ., that a writ of prohibition

issued under art. 1031, as was the writ issued in this case, will only lie to an

inferior tribunal, and not to a municipal officer.

The court being equally divided, the judgment appealed from was con-

firmed, but without costs.

Cotfe T. Morgan.—Tli. 1.

2. To revise conviction of recorder—Police regulations for sale of liquors

—42 and 43 Vic. ch. 4 P.Q.

See LEGISLATURE 10.
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3. To prohibit proceedings for recovery of balance of mortgage debt after

foreclosure.

See MOET&AGE 12.

4. Connty coart—Jarlsdlctlon of—Proceedings after plea to Jarlsdiction

sustained on demurrer—Prohibition, writ of.

An action of trover was brought against defendants in the County Court,

at Halifax, N. S., to which they pleaded a number of pleas including one to

the jurisdiction of the court. This plea was based on an allegation that the

goods for which the action was brought, were of the value of $600, the juris-

diction of the court in actions of tort being limited to $200. The plaintiff

demurred to the plea of want ofjurisdiction, and after argument the demur-

rer was over-ruled. No appeal was taken from the judgment over-ruling the

demurrer, but the plaintiff gave notice of trial, and entered the cause for

trial at chambers before the County Court judge, who announced his inten-

tion of trying the same on the remaining pleas. The defendants obtained a

rule nisi for a writ of prohibition to restrain the judge from trying the cause,

on the ground that the judgment on the demurrer disposed of the whole

case, and on argument of the said rule nisi it was discharged.

On appeal to the Supreme Court of Canada, Held, Strong J. dissenting,

that the effect of the judgment on the demurrer was to quash the writ, and

the rule nisi for a writ of prohibition should b^ made absolute.

Per Strong J. dissenting, that the judgment of the County Court judge

on,the demurrer did not dispose of the case, but he had a right to recon-

sider the same on the trial of the issues raised by the other pleas ; that the

plea to the jurisdiction by attorney was null and void and if judgment had

been entered of record on the demurrer such judgment would have

been likewise null and void ; and that the amount claimed by the plaintiff's

< declaration being over $200 the court had jurisdiction.

Appeal allowed with costs.

Wallace v. O'Toole.—16th Febrnary, 1885.

Promise of Sale.

See SALE OF LANDS 2.

Promoters—Of company—Action against for fraudulent misrepresenta-

tions—^Alleged Mse statements in prospectus issued by.

See CORPORATIONS 24.

Prospectus—Alleged false statements in—^Liability of promoters.

See CORPORATIONS 24.

Protutor—Liability of for negligence.

See EXECUTORS 4.
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Quebec .Turnpike Trust—Debentureb issued by—Liability of Crown

for.

See PETITION OF RIGHT 6.

Railways and Railway Companies—Mortgage by Railway com-
pany—contract of sale—Power of Company to mortgage tbelr road—
Doctrine of nltra vires.

The Grand Junction Railway Company, a corporate body, having the

statutory power to borrow money, issue debentures, bonds, or other securities

for the sum so borrowed, to sell, to hypothecate or pledge the lands, tolls,

revenues and other property of the company, and also power to purchase,

hold and take any land or other proi)erty for the construction, maintenance,

accommodation and use of the railway, and to alienate, sell or dispose of the

same, entered into a contract with one Brooks for the construction of their

road. When Brooks required the iron necessary for the undertaking, he was

unable to purchase it without the assistance of the company, and he there-

upon authorized the oflBcers of the company to negotiate for its purchase.

In consequence, a Mr. Bell, solicitor of the pompany, as agent of Brooks, and

with the approval, in writing, of Kelso, the president of the conapany, entered

into a written agreement, dated Toronto, 9 th June, 1874, with the defendants

(Bickford and Cameron) for the purchase of the iron, which was to be paid

for as delivered on the wharf at Belleville by the promissory notes of Brooks,

and a credit of six months was to be given from the time of the several

deliveries of the iron. By that agreement also, Brooks agreed to obtain from

the railway company an irrevocable power of attorney enabUng the Bank of

Montreal, who advanced to Bickford the money necessary for the purpose

of buying the iron, to receive the government and municipal bonuses, and to

procure from the company a mortgage for $200,000 on that portion of their

road (44 miles) on which the iron was to be laid—the mortgage to be sufltt-

cient in law to create a lien on the 44 miles of railroad, as security for the

due payment of the notes of the said Brooks, but not to contain a covenant

for payment by the company. On the 30th of June, 1874, a more formal

agreement, under seal, was executed, which did not vary in any material

respect the terms qf the preceding agreement. On the same day, a power

of attorney (upon which was endorsed by Brooks a written request to the

company to give the said power of attorney), and a mortgage (upon which also

was endorsed by Brooks a request to grant the said mortgage), were executed

by the company under their corporate seal to one Buchanan, then manager of

the Bank of Montreal, in Toronto, as a trustee. The Bank of Montreal hav-

ing made advances to Bickford in the ordinary course of their business deal-

ings to enable him to purchase the iron, it was all consigned to their order

by the bills of lading, and, when delivered on the wharf at BellevUle, was
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held by the wharfingers subject to the order of the bank, the whole quantity

stipulated for by the contract being so delivered ready for laying on the

track as required. The Bank of Montreal and Bickford caused to be dehvered

from time to time to Brooks, by the wharfingers at Belleville, all the iron he

required to lay on the track, being about 2,000 tons, and about an equal

quantity remained on the wharf unused. Brooks having failed to meet his

promissory notes for the price of the iron, Bickford recovered judgment at

law against him to the amount of $164,852.96. The bank then sold the iron

remaining on the wharf for the purpose of realizing their lien, when Bickford

became the purchaser thereof at $33.50 for the rails and $50.50 for track

supplies. Bickford was removing the said iron when the company filed a

bill in chancery asking for an injunction to restrain the removal of iron. A
motion to continue the injimction was refused on the 11th October, 1875.

The defendants (Bickford, Cameron and Buchanan) then answered the hiU,

and on the 18th January, 1876, by consent, a decree was made referring it

to the master to take the mortgage account, to ascertain and state the

amount due to Bickford and Cameron for iron laid or delivered to or for

plaintift's use on the track, and also the amount due (if anything) in respect

of iron delivered at Belleville, but since removed, and to report special cir-

cumstances, if requisite. The master found due upon the mortgage $46,841.1 0,

the price of iron actually laid on the track, and interest ; and that nothing

was due in respect of the iron delivered at Belleville but subsequently

removed. On appeal to Vice-chancellor Proudfoot the master's report was

aflBrmed, and on an appeal to the Court of Appeal for Ontario, it was held

that the mortgage was ultra 'aires, and the master's report was affirmed.

Held, on appeal, reversing the judgment of the Court of Chancery, that

the proviso in the mortga,ge was in its terms wide enough to sustain the con-

tention of the mortgagee to claim the price of all the iron delivered on the

wharf at Belleville, and that the memorandum endorsed by Brooks on the

mortgage should not be construed as cutting down the terms of the proviso,

but was intended as written evidence of Brooks' consent to the mortgage

and to the loss of priority in respect of the mortgage bonds to be delivered

to him under the contract.

Held, also, reversing the judgment of the Court of Appeal for Ontario,

that the statutory power to borrow money and secure loans cannot be con-

sidered as implying that the company's powers to mortgage are to be limited

to that object ; and, therefore, that the mortgage executed by the company

on a portion of their road in favor of the trustee Buchanan, being given

within the scope of the powers conferred upon the company to " alienate,

sell, or dispose " of lands for the purpose of constructing and working a

railway, was not ultra vires.



425

Railways and Railway Companies—Continued.
Query—Whether the rights of a corportion to take lands, operating the

railway, taking tolls, &o., are susceptible of alienation by mortgage in this

country ?

Held, also, that under the pleadings and decree in the cause, the objec-

tion that the mortgage was ultra vires was not open to the company in the

master's office, or on appeal from the master's report.

Bickford y. Grand Junction Railway Co.—i, 696.

2. Railway Crossings—Collision—Air-brakes—Failure to comply witb Consoli-

dated Statntcs, cli. 166, sees. 143, 143—Negligence—Damage.
The Grand Trunk Eailway crosses the Great Western Railway, about a

mile east of the city of London, on a level crossing. On the 19th June, 1876,

a Grand Trunk train, on which plaintiff was on board as a conductor, before

crossing, was brought to a stand. The signal-man who was in charge of the

crossing, and in the employment of the Great Western Eailway Company,

dropped the semaphore, and thus authorized the Grand Trunk train to pro-

ceed, which it did. While crossing the track, appellants' train, which had

not been stopped, owing to the accidental bursting of a tube in air-brakes,

ran into the Grand Trunk train and injured plaintiff. It was shown that

these air-brakes were the best known appliances for stopping trains, and

that they had been tested during the day, but that they were not applied at

a sufficient distance from the crossing to enable the train to be stopped by

the hand-brakes, in case of the air-brakes giving way. C. S. C, ch. 66. sec. 142

(Rev. Stats. Ont., ch. 165, sec. 90) enacts that "every railway company shall

station an officer at every point on their line crossed on the level by any

other railway, and no train shall proceed over such crossing until signal has

been made to the con4uctor thereof, that the way is clear.'' Sec. 143 enacts

that " every locomotive * * * or train of cars on any railway shall, before

crossing the track of any other railway, on a level, be stopped for at least

the space of three minutes."

Held, that the appellants were guilty of negligence in not applying the

air-brakes at a sufficient distance from the crossing to enable the train to be

stopped by hand-brakes in^iase of the air-brakes giving way. That there

was no evidence of contributory negligeiice on the part of the Grand Trunk

Eailway, as they had brought their train to a full stop, and only proceeded

to cross appellant's track when authorized to do so by the officer in charge

of the semaphore, who was a servant of the Great Western Railway Com-

pany.
Great Western Railway t. Brown.—iii, 159.

3. Action by judgment creditor against holder of shares in.

See CORPORATIONS 8.
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4. Eailway pass to voter.

See ELECTION 17.

9> Sliippiiig note—Frandnlent receipt of Agent—lilabllity of Company.

C, freight agent of respondents at Chatham, and a partner in the firm

of B. & Co., caused printed receipts or shipping notes in the form commonly

used by the railway company to be signed by his name as the company's

agent, in favor of B. & Co., for flour which had never in fact been delivered

to the railway company. The receipts acknowledged that the company had

received from B. & Co. the flour addressed to the appellants, and were

attached to drafts drawn by B. & Co., and accepted by appellants. C.

received the proceeds of the drafts and absconded. In an action to recover

the amount of the drafts.

Held, Foumier and Henry JJ. dissenting, that the act of C. in issuing a

false and fraudulent receipt for goods never delivered to the company, was

not an act done within the scope of his authority as the company's agent,

and the company was therefore not liable.

ErI) V. The Great Western Railway Co.—t, IW.

O. Carriers—Railway Company, liability of as—Agreement—Additional parol
term—Conditions—Wilful negligence—" At owner's risk."

The respondents sued the appellants' railway company for breach of

contract to carry petroleum in covered cars from i/. to H., alleging that they

negligently carried the same upon open platform cars, whereby the barrels

in which the oil was were exposed to the sun and weather and were

destroyed. At the trial a verbal contract between plaintiffs and defendants'

agent at L. was proved, that the defendants would carry the oil in covered

cars with despatch. The oU was forwarded in open cars and delayed in

different places, and in consequence a large quantity was lost. On the ship-

ment of the oil a receipt note was given which said nothing about covered

cars, and which stated that the goods were subject to coaditions endorsed

thereon, one of which was " that the defendants would not be liable for

leakage or delays, and that the oil was carried at the owner's risk.''

Held, per Ritchie C. J. and Fournier and Henry JJ., that the loss did

not result from any risks by the contract imposed on the owners, but that it

arose from the wrongful act of the defendants in placing the oil on open

cars, which act was inconsistent with the contract they had entered into,

and in contraventiop as well of the imdertaking as of their duty as carriers.

Per Strong, Fournier, Henry and Gwynne JJ.—The evidence was admis-

sible to prove a verbal contract to carry in covered cars, which contract the

agent at L. was authorized to enter into, and which must be incorporated

with the writing so as. to make the whole contract one for carriage in



42*7

Railways and Railway Companies—Continued.

covered cars, and that non-compliance with the provision as to carriage in

covered cars prevented the appellants setting up the condition that " oil

was carried at the owner's risk " as exempting them from liability.

The Grand Trunk Ballwar Company of Canada v, Fitzgerald.-r, 201.

7. Failnreto sound wlilstle—Accident from borse tahing frlgbt-C.S.C cli.

66 sec. 104—rinding of jnry—Evidence.

Held, affirming the judgment of the Court of Appeal for Ontario, that

Consolidated Statutes of Canada, ch. 63 sec. 104, must be construed as enur-

ing to the benefit of all persons who, using the highway which is crossed by

a railway on the level, receive damage in their person or their property from

the neglect of the railway company's servants in charge of a traia to ring a

bell or sound a whistle, as they are directed to do by said statute, whether

such damage arises from actual collision, or, as in this case, by a horse being

brought over near the crossing and taking fright at the appearance or noise

of the train. The jury, in answer to the question, "If the plaintifis had

known that the train was coming woiild they have stopped their horse further

from the railway than they did? " said "Yes."

Held, though the question was indefinite, the answers to the questions as

a whole, viewed in connection with the judge's charge and the evidence,

warranted the verdict.

Grand Trunk Railway v Rosenberger.—lx,311.

8. Agreement with Government—Breach of—Possession taken of road

by Government.

See PETITION OP EIGHT 15.

9. Railway bonds-39 Vic. cli. 37 {P. Q.), construction of-Condltlon prece-

dent-Certificate of Engineer, contents of—Parol evidence inadmissilile

—Onus proband!.

The L. & K. Ry. Co. was incorporated in 1869 (32 Vic. ch. 54 P. Q.), to

construct a railway from Levis to the frontier of the state of Maine, a distance

of 90 miles. The company was authorized by that Act to issue bonds or

debentures to provide funds for the construction of the railway. In 1872,

by 36 Vic. ch. 45, P.Q., power was given to issue bonds to the' amount of three

million dollars without limitation of time, and without restriction as to the

length of the railway constructed. In 1874, a statute of the Legislature of

Quebec (37 Vic. ch. 23), declared that debentures to the amount of $280,000

had already been issued, and limited for the future the issuing of bonds to

the amount of £300,000 stg., to be issued as follows :_The first issue of

£100,000 at once ; the second issue of £100,000 when 45 miles of

the road should have been completed and in running order, as

certified by the government inspecting engineer, and the third issue

of £100,000 as soon as 30 additional miles—making in aU 75 miles—
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should have been completed, with the same privilege for the three issues.

In 1875, by the Act 39 Vic. oh. 57, the Legislature amended the former Acts

so as to modify the condition to be fulfilled by the L. & K. Ey. Co before the

third issue of £100,000 could be by them made. This condition was as

enacted by the said Act (39 Vic. oh. 57) " so soon as the rails and fastenings

" required for the completion of the remaining forty-five miles or thereabouts

" of the company's line shall have been provided, then the remaining one

" thousand bonds, of one hundred pounds each, to be termed the third issue,

" may be issued by the company." In that Act lastly cited, the preamble

declared : " Whereas it appears that a total length of forty-five miles of Ihe

'' company's line having been completed, a first and second issue eacTi of one

" hundred thousand pounds of the company's debentures have been made."

In March, 1881, the L. and K. railway was sold by the sherifi" at the

suit of the plaintifis the W. M. Co., and bought by the Q. C. E. Co., respond-

ents, for $195,000. In April, 1881, 'the corporation of the city of Quebec

(appellants), filed an opposition dfin de conserver for $218,099, being the

amount of 300 debentures of £100 sterling and interest of the second issue

issued on the 25th January, 1875, numbered 1020 and upwards, payable on

the 1st January, 1894, and for the payment of which the opposants alleged

that the said railroad was hypothecated. The Q, C. Ey. Co., also opposants

in the case, contested the opposition of the corporation of the city of Quebec,

and claimed the issue of the bonds of the second issue held by the

appellants was illegal. At the trial no certificate was produced, but the

Government engineer stated that he had reported to the Minister of Eail-

ways that there were only 43^ miles of the road completed, and the secretary

of the company testified that the total length of raUway certified by the Gov-

ernment engineer as being completed and in running order had never

exceeded 43^ miles. The learned judge, at the trial, found as a fact that

there were only 43^ miles completed, and held the bonds of the second

issue invalid. This judgment was affirmed by the Court of Queen's Bench

(appeal side).

On appeal to the Supreme Court, it was Held, reversing the judgment of

the court below, that the effect of the statute 39 Vic. oh. 57, is to make the

bonds therein mentioned good, valid and binding upon the company,

although the conditions precedent specified in 37 Vic. oh. 23, might not

have been fulfilled when they were issued. (Eitchie C.J. and Strong J.

dissenting).

Per Foumier and Henry JJ., that as there was evidence that a certifi-

cate or report had been given, oral evidence of the contents of the certificate
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or report was inadmissible, and therefore respondents had failed to prove
the illegality of the second issue. (See Appendix A.)

Corporation of the City ofQuebec v. Quebec Central Railway Co.-x, 563.

10. Intercolonial Eailway.

See PETITION OF RIGHT 1, 8.

11. Canadian Pacific Eail-way—Contract for Georgian Bay Branch of.

See PETITION OF EIGHT 12.

12. Municipal By-law granting bonus to.

See BY-LAW 3.

13. Appraisement of lands taken for railway—Order to set aside proceed-

ing not appealable—Estoppel—Chs. 66 and TO Act of 1869, N.S.

Sef JURISDICTION 28.

14. jregiligence—Terdlct—Motion for Jndgment on verdict and motion for new
trial—Riglit of Court of Review as to—34 Tic. cli. 4 sec. 10 and 35 Vic. cli. 6
sec. 13 (P.Q.)

The respondent (Wilson) obtained a verdict from a jury in the Superior

Court District of Iberville, for injuries sustained by being run over on the

21st November, 1876, by a locomotive engine of the appellants, the G. T. E.

Co., while he was crossing their railway track, on a pubUc highway at St.

Johns, P. Q. The motion for judgment on the verdict was not made before

the Superior Court district of Iberville, but was drawn up and placed on the

record while the case was pending before the Court of Review at Montreal.

That court, on motion, directed a new trial, but the Court of Queen's Bench,

on appeal, held that from the evidence in the record it appeared that the

accident occurred through the gross neghgence of the employees of the

appellants in not ringing the bell and sounding the whistle, as they were

bound to do, when approaching the crossing, and that the verdict rendered

by the jury ought, therefore, to be maintained and the motion for a new trial

rejected. CSee 2 Dorion's Q. B. R. 131.)

On appeal to, the Supreme C!ourt of Canada, Held, Taschereau and

Gwjmne JJ. dissenting, that the judgment of the Court of Queen's Bench

should be affirmed.

Per Taschereau and Gwynne JJ. dissenting ^The Superior Court, sit-

ting in review at Montreal, has no jurisdiction either under 34 Vic. ch. 4 sec.

, 10, or 35 Vic. ch. 6 sec. 13 (P.Q.) to determine a motion for judgment upon

the verdict in a case tried in one of the rural judicial districts, and therefore

the Court of Queen's Bench had no power to enter judgment for the respond

ents upon the verdict.
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2. The Court of Review, on a motion for new trial in the first instance,

having in its discretion granted same, judgment should not have been reversed

on appeal.

Grand Trnnk Railway Company r. Wilson.—30th April, 18S3.

15> Intercolonial Hallway -Xegllgence of conductor—Accident to passenger

Rlg^bt of action—Gontribntory negligence.

Plaintiff, having a lirst-class ticket from Sussex to Penobsquis by the

Intercolonial Railway, intended going to Penobsquis (her home) by the

mixed freight and passenger train, which was due to leave Sussex at 1:47

p.m. The train on that day was an unusually long one, and when the pas-

senger cars were brought to the platform the engine was across the public

highway. When the train came in it was brought up so that the forward

part of the first-class car was opposite the platform. It was then about ten

minutes after the advertised time of departure. Plaintiff was standing on

the platform when the train came in, but did not then get aboard. The

conductor of the train (the defendant) got off the train and went to a hotel

for dinner. While he Was absent the train was, without his knowledge,

backed down, so that only the second-class oar remained opposite the plat-

form. The jury found that the first-class car did not remain at the platform

long enough to enable plaintiflf to get on board. The defendant, after finish-

ing his dinner, came over hastily (being behind time and therefore in some-

what of a hurry), called " all aboard," glanced d own the platform, saw no

person attempting to get on board, crossed the train between two box cars

to signal the driver to start (it being necessary to cross the train in order to

be seen by the driver, owing to a curve in the track,) and almost imme-

diately the train started.

The 124th regulation for government of the Intercolonial Railway pre-

scribes that conductors must not start the train while passengers are getting

on board, and that they should stand at the front end of the first passenger

car when giving the signal to the driver to start, which was not done in

this instance. Plaintifi and a lady friend F. who was going by the same

train were standing on the platform, and when they heard the call "all

aboard," they went towards the ears as quickly as they could. F. got on all

right, but plaintiflf, who had a paper box in her hands, in attempting to get

on board caught the hand rail of the car, when she slipped owing to the

motion of the train and was seriously injured. The jury found that the call

" all aboard" was a notice to passengers to ge^ on board.

The Supreme Court of Kew Brunswick held, that although the plaintiffs

contract was with the crown, the defendant owed to her as a passenger a

duty to exercise reasonable care, and that there was am^le evidence of

negligence for the jury.
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The facts will be found fully reported in 19 New Bruns. E. (3 Pugs. &

Bur.) 340, and 21 New Bruns. E. 686.

On appeal to the Supreme Court of Canada, Held, that the judgment of

the court below should be aflBrmed. (Taschereau and Gwynne JJ. dis-

senting.)

Per Eitchie C. J.—There was no obUgation on the part of the pas-

sengers to go on board the train until it was ready to start, or until invited

to do so by the intimation from the conductor " all aboard." It was the

duty of the conductor to have had his first-class car up in front of the plat-

form. Should circumstances have prevented this, it was his duty to be care-

ful before starting his train to see that sufficient time and opportunity were

afforded passengers to board the car in the inconvenient position in which it

was placed, and the evidence showed the defehdant exercised no care in

this respect.

Per Henry J—^There was no satisfactory proof of contributory negli-

gence on the part of the plaintiff. The package she carried was a light one,

and such as is often carried by passengers with the knowledge and sanction

of railway conductors and managers, and a tacit license is therefore given to

passengers to carry such with them in the cars.

The plaintiff violated one of the regulations in attempting to get on the

car while iu motion. But the defendant could not shelter himself under

those regulations, fpr when he gave the order " all aboard " he knew, or

ought to have known, that the first-class car was away from the platform,

and he ought to have advanced the train and stopped it, so that the plain-

tiff could have entered such car. The conductor was estopped from com-

plaining that the plaiatift did what by calling "all aboard " he invited her

to do. After the notification ' all aboard " is given by a conductor, it is his

duty to wait a reasonable time for passengers to get to their places.

Per Taschereau and Gwynne JJ. dissenting.—Whether the omission to

stop the first-class car at the platform, or the not waiting a reasonable time

after calling " all aboard " were or were not breaches of the defendant's duty,

such breaches could not be said to have caused the accident if the plaintiff

had not voluntarily attempted to get on the train while in motion, which

she was not justified in doing.

Appeal dismissed with costs.

Hall r. McFadden.—1st May, 1SS3.

"O- Negligence—Damages—Fire commnnicated from premises of Company—
11 Geo. 3 cb. 78 sec. 86 not applicable in cases of negligence.

This was an action commenced by the respondent against the appellants

for negligence on the part of the appellants in causing the destruction. of

the respondent's house and outbuildings by fire from one of their locomo-
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tives. The freight shed of the company was first ignited by sparks from one

of the company's engines passing Chippawa station, and the fire extended to

respondent's premises. The following questions, inter alia, were submitted

to the jury, and the following answers given :

—

Q. Was. the fire occasioned by sparks from the locomotive ? A. Yes.

Q. If so, was it caused by any want of care on the part of the company

or its servants, which, under the circumstances, ought to have been exer-

cised? A. Yes.

Q. If so, state in what respect you think greater care ought to have been

exercised ? A. As it was a special train and on Sundays, when employees

were not on duty, there should have been an extra hand on duty.

Q. Was the smoke stack furnished with as good apparatus for arresting

sparks as was consistent with the efficient working of the engine ? If you

think the apparatus was defective, was it by reason of its not, being of the

best kind, or because it was out of order ? A. Out of order.

Verdict for plaintiff $800.

On motion to set aside verdict, the Queen's Bench Division unanimously

sustained the verdict.

On appeal to the Supreme Court, Held, affirming the judgment of the

court below, Henry J. dissenting, 1. That the questions were proper ques-

tions to put the jury, and that there was sufficient evidence of negligence on

the part of the appellants' servant to sustain the finding.

2. If a railway company are guilty of default in the discharge of the duty

of running their locomotives in a proper and reasonable manner, they are

responsible for all damage which is the natural consequence of such default,

whether such damage is occasioned by fire escaping from the engine coming

directly in contact with and consuming the property of third persons, or is

caused to the property of such third persons by fire communicating thereto

from the property of the railway company themselves, which had been

ignited by fire escaping from the engine coming directly in contact therewith.

3. The statute 14 Geo. 3 ch. 78 sec. 86, which is an extension of 6 Anne

ch, 31 sees. 6 and 7, is in force in the Province of Ontario as part of the law

of England introducea by the Constitutional Act 31 Geo. 3 ch. 31, but has

no application to protect a party from legal liability as a consequence of

negligence.

Appeal dismissed with costs.

Canada Soutbern Bailvay v. Phelps.-23rd June, 1S84.

Railway Company—Sparks from eugine—Proper care to prevent emis-

sion of—Use of wood or coal for fael—Contribntory ne^lig^ence.

R. owned a barn situated about two hundred feet from the New Bruns-

wick Hailway Company's line, and such barn was destroyed by fire, caused,

17
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as was alleged, by sparks from the defendants' engine. An action was

brought to recover damages for the loss of said bam and its contents. On
the trial, it appeared that the fuel used by the company over this line was

wood, and evidence was given to the effect that coal was less apt to throw

out sparks. It also appeared that at the place where the fire occurred there

was a heavy up-grade, necessitating a full head of steam, and therefore

increasing the danger to surrounding property. The jury found that the

defendants did not use reasonable care in running the engine, but in what

the want of such care consisted, did not appear by their finding.

Meld, reversing the judgment of the Supreme Court of the Province of

New Brunswick, that the company were under no obligation to use coal for

fuel, and the use of wood was not in itself evidence of negligence ; that the

finding of the jury on the question of negligence was not satisfactory, and

that therefore there should be a new trial.

Appeal allowed with costs.

The New Brunswick Railway Co. v, Robinson.—23rd June, 1S84.

18. Expropriation—Rig;tat of IVay—Cos* of—Guarantee—By-law—Ultra Tires—

Injunction—44 and 45 Tic. cb. 40 sec. 3—Constrnction of.

Under 44 and 45 Vic. ch. 40 sec. 2(P.Q.) passed on a petition of the Que-

bec Central Railway Company, after notice given by them, asking for an

amendment of their charter, the town of Levis passed a by-law guaranteeing

to pay to the Quebec Central Railway Company the whole cost of expropria-

tion for the right of way for the extension of the railway to the deep

water of the St. Lawrence River, over and above $30,000. Appellants, being

ratepayers of the town of L§vis, applied for and obtained an injunction to

stay further proceedings on this by-law, on the ground of its illegality. The

proviso in sec. 2 of the Act, under which the corporation of the town of Levis

contended that the by-law was authorized, is as follows : " Provided that

within thirty days from the sanction of the present Act, the corporation of

the town of Levis furnishes the said company with its valid guarantee and

obUgation to pay all excess over $30,000 of the cost of expropriation for the

right of way.'' By the Act of incorporation of the town of Levis, no power or

authority is given to the corporation to give such guarantee. The statute 44

and 45 Vic. ch. 40 was passed on the 30th June, 1881 ; and the by-law form-

ing the guarantee was passed oh the 27th July following.

Ileld, reversing the judgment of the Court of Queen's Bench, L. C,

appeal side, and restoring the judgment of the Superior Court, that the

statute in question did not authorize the corporation of Lgvis to impose

burdens upon the municipality which were not authorized either by their

28
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acts of incorporation or other special legislative authority, and therefore the

by-law was invalid, and the injunction must be sustained.

Appeal allowed with costs.

Qnebec Warehouse Co. r. Uyls. (21 C.I.J. 51 ; 5 C.L.T. 72.)-12t]i Jan. 18S5.

Lv. Contract for comstractiOD of railway—Agreement by company to deliver

bonds—Assignment of riglit to receive bonds.

On the 31st October, 1876, one A. entered into a contract with the

Government of Nova Scotia for the construction of a railway from New Glas-

gow, N.S., to a point on the Strait of Canso, known as the Eastern Extension

Railway. On the 20th pf December, in the same year, A. assigned all his

right to said contract to the appellants, and on the same day an agreement

was entered into between the appellants and the Canada Improvement Com-

pany, whereby the latter undertook to build and equip the said Eastern

Eziension Railway. On 22nd December the respondent agreed with the

Canada Improvement Company to do the necessary work on the said road,

for which the companyagreed to pay per mile the sum of $4,800 in cash, and

$3,750 in first mortgage bonds of the respondent company. As security for

his performance of the agreement, the respondent gave to the Canada

Improvement Company a bond, with two sureties, in the penal sum of

$100,000, which bond was afterwards assigned to the Government of Nova

Scotia.

The respondent proceeded with the work according to the said agree-

ment, but the said bonds were not delivered as the work progressed, and the

said Canada Improvement Company represented that they could not be

issued at that time. The respondent, therefore, suspended the work and

took proceedings against the Canada Improvement Company for breach of

the said contract. These proceedings were settled by a payment to the

respondent of a certain sum in cash and notes, and an agreement was entered

into between the appellants of the first part, the Canada Improvement Com-

pany of the second part, and the respondent, of the third part, which agree-

ment, after reciting the above facts, provided inter alia, as follows :—

That the Canada Improvement Company would deliver to respondent

$80,000 of first mortgage bonds of appellant's company as soon as the same

could be legally issued, and use every diligence to have them issued, and

they should, so far as the parties of the first and second parts could make

them, be a lien on the Truro and Pictou Branch Railway, which the Govern-

ment of the Dominion were to hand over to the appellants, upon the Eastern

Railway Extension and upon the appellant company and its property rights

and privileges set forth in section 32 of its Act of Incorporation.

That such bonds or other conveyances, or lien by which they might be

secured, should be free from any clauses restraining a sale of the property to
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which such lien attached, or in any way impairing the remedy of the holders

thereof in default of payment.

That the whole issue of the first mortgage bonds should not exceed

$1,250,000 and should bear interest at 6 per cent., and that no other security

should take precedence of the bonds to be given to the respondent. But

provision might be made for giving clear titles of the company's bonds in

the event of their being sold, the proceeds to be secured for the benefit of

the bondholders.

That the appellants covenanted and guaranteed that the bonds would

be delivered to respondent as above set out, and that they would, if neces-

sary, endeavour to procure such legislation as would remedy any defects

now existing in their organization.

That the Government of Nova Scotia would use all means within its

power to enforce the delivery of such bonds and might refuse government

aid to said companies, untU satisfied that respondent's right to receive

the said bonds was protected and assured.

That the contract between the Canada Improvement Company and the

respondent should be cancelled, and the bond given by respondent delivered

up to him

On or about the first day of February, 1879, the appellants entered iato

an agreement with the Governments of the Dominion and. of Nova Scotia

relinquishing their rights to the " Pictou Branch Railway," mentioned in said

agreement, and agreed to the repeal of the Act providing for the transfer of

the same to the appellants, and that it should be retained by the Dominion

until the Eastern Extension Railway to the Strait of Canso and the steam

ferry across the strait should be completed, and then transferred to the

appellants on certain conditions.

This the respondent claimed to be a breach of the above agreement,

and brought an action against the appellants and the Canada Improve-

ment Company, the latter, however, not being served with the writ issued

in the cause.

The defendants pleaded, inter alia, that as to $40,000 of the said

bonds the plaintiff had given an order on the Canada Improvement

Company for the delivery of the same to the Hon. P. C. HUl, Pro-

vincial Secretary of Nova Scotia, which order had been accepted by

the company, and was, in effect, an assignment of that portion of the

said bonds. The evidence of the plaintiff on the trial, in regard to

such order, was that it was given on the condition that an order in council

should be passed by the Nova Scotia Government protecting the right of the

said plaintiff to have the said bonds delivered to him, and the bonds givep

28|
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to the Canada Improvement Company, as security for the due performance

by the plaintiffof the work on the Eastern Extension Railway, delivered up
to the plaintiff; and on these conditions being fulfilled the plaintiff was to

give to the Government a formal assignment of the said mortgage bonds to

the extent of $40,000, but that such conditions were never carried out.

The plaintiff recovered in the action, and the verdict in his favour was

afSrmed by the Supreme Court ofNova Scotia, whereupon the defendants in

the action appealed to the Supreme Court of Canada, and, on the argument of

the last mentioned appeal an agreement was entered into between the

parties, to which agreement the Government of Nova Scotia became a

party, empowering the court to decide the case on the merits irrespective

of the pleadings or any technical defence raised thereon, and limiting the

amount in question to the sum of $40,000, the balance being satisfied by a

judgment recovered by the respondent against the Canada Improvement

Company, in the Province of Quebec.

Ileldi affiirming the judgment of the Supreme Court of Nova Scotia,

that the agreement entered into by the appellants with the governments of

the Dominion and the Province of Nova Scotia, was a breach ofthe agree-

ment made between the appellants, the Canada Improvement Company,

and the respondent, above in part recited.

Held, also, that the order given to the Honorable P. C. HUl, was given

on certain conditions which were never carried out, and was not an assign-

ment of the bonds therein mentioned, and therefore the respondent was

entitled to recover the said sum of $40,000, with interest from the date of the

breach of the said agreement.

Appeal dismissed with costs.-

[An application was made in this case to the Judicial Committee of the

Privy Council for leave to' appeal. The application was refused with costs.

Their lordships considered that in deciding the case under the agreement

entered into at the hearing of the appeal, the Supreme Court was not acting

in its ordinary jurisdiction as a court of appeal, but was acting under the

special reference made to it under this agreement. Further, their lordships

thought that even if it were open to them to give leave to appeal, the ques-

tions raised were not of sufficient public interest to induce them to depart

from the ordinary rule that persons who have gone to the Supreme Court of

Canada, and have there failed, shall not proceed any further to her Majesty

in Council 3rd April, 1886.]

Ibe Halifax £ Cape Breton Coal & By. Co. t. Gregory.—16tli February, 18SS.

20. Arbitration under 44 Vic. eh. 43 Q.

See ARBITRATION AND AWARD 8.
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21. ITegllgence—Post wltb notice to engine drivers to stop before approactalngr

bridge—" Res Ipsa loquitur "—Damages—New trial—9fon-snlt.

An action by plaintiff to recover damages for personal injuries sustained

by being thrown out of his waggon, on a highway, in the city of Winnipeg,

called Bridge Street, at that part where it approaches the Louise Bridge,

owing to his horses becoming frightened at an engine and train which had

advanced to the bridge, and immediately alongside the public highway

approach to the bridge. After taking fright, the horses became unmanage-

able and ran away, throwing the respondent out, and on to a pile of stones

on the highway.

The declaration alleged ' that there was a post some distance from the

bridge and down the railway track, having the sign " stop " paintefd on it,

and that it was the duty of the defendants to stop the engine at this sign,

unless the bridge caretaker signalled that the line was clear. That on the

occasion complained of, the engine came down to the bridge before stopping.

The declaration then charged the defendants with neglecting and refus-

ing to stop at the said sign, and with neglecting and refusing to obey the

flag signals of the bridge caretaker ; and that the defendants " so negli-

" gently, unskilfully and improperly managed the said engine and train that

" they allowed the same to proceed towards and up to the said bridge, and

"immediately alongside the aforesaid public highway approach thereto, and

" caused and permitted steam to escape from the said engine with a loud

" noise, whereby, and by reason of the said neghgent, unskilfiil and impro-

" per conduct of the said servants of the defendants, and by reason of the

" close approach of the said engme and train, and by reason of the escape

"of the said steam;" the horses, &c., became frightened, while turning out

of the said bridge into the highway, and while upon the highway approach

to the bridge the horses ran away, and the plaintiff was unable to control or

manage them, and he was thrown from the waggon, &c,, &o.

A demurrer was filed to this declaration on the grovmd that it contained

an allegation of duty which was a conclusion of law, and the declaration did

not show a violation on the part of the defendants of any common law duty,

or statutory obligation.

The cause was tried before WaUbridge C.J., Manitoba.

After the plaintiffs case was closed, a motion for non-suit was made.

His Lordship declined to non-suit, but gave leave to defendants to move

on the whole case.

Witnesses were then called for the defence, and the jury gave a verdict

for plaintiff for 1750.

In Easter term, 1883, a rule nisi was taken out, to set aside the verdiot

and enter a non-suit, or for a new trial.
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The demurrer was over-ruled, on the ground that the allegations pomted

to in the demurrer did not stand alone, but other and sufficient causes were

shown to impose upon the defendants that care and regard for the safety of

the public from injury by their acts, the absence of which care and regard,

constituted with the wrongful acts charged, the cause of action of which the

plaintifT complained.

The rule nisi was discharged, so far as it asked for a non-suit, but was

made absolute for a new trial.

s On appeal to the Supreme Court of Canada, Held, that the plaintiff was

entitled to recover, but not having appealed from the rule ordering a new

trial, that rule should be affirmed and the appeal dismissed with costs.

* Per Ritchie C. J The evidence showed that there was a man

employed to watch the bridge, whose duty it was to signal trains cross-

ing, and that he was there and discharged his duty. It was also shewn

that the company had posts erected on the line approaching the

bridge, put there for the purpose of indicating that the engines should

stop there before approaching the bridge, to give the signal to enable

them to cross the bridge in safety ; but, instead of stopping there, on

the occasion in question, the train went on and approached within a

very few yards of the bridge and stopped, when those persons who

were crossing the bridge were compelled to come immediately alongside,

and within a few feet of the engine. The engine being there and blowing

ofi steam, the horses of the plaintiff became frightened and ran away, caus-

ing the damages claimed. The accident was occasioned solely through neg-

ligence on the part of the defendants. If the engine had stopped at the indi-

cated stopping place, the evidence showed that the accident would not have

happened. Eunning it down as close as possible to where the carriages had

to cross the bridge was a piece of recklessness. There was no contributory

negligence on the part of the plaintifl ; no neglect or want of care on his

part, as he had a right to cross the bridge at the time, and under the cir-

cumstances could not be anywhere else than where he was.

Per Strong J—The case appears one in which the maxim " res ipsa

loquitor " applies. The defendants by putting the post with a printed sign

board on it, with a direction to engine drivers not to pass it, as indicating

the point beyond which it was not safe to proceed until it was ascertained

' that the bridge was clear, by their own act had shown that the omission to

obey this direction would be negligence.

Per Henry J—The mere fact that the post was established by arrange-

ment between the city and railway authorities for engines to stop at, made
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the company liable for breaking the rule, there being no contributory neg-

ligence on the part of the plaintiflF.

Appeal dismissed with costs.

Canadian Pacific Railway Co. t. Lawson.—12tli May, 1885.

22. Use of sti-eets of city of Quebec by North Shore Eailway Compaay

—

Non-liability of corporations for damages caused.by.

,
See CORPOEATIONS 21.

oo. street railway—Accident—Action of damages for—Improper construe-
tlonof track—Finding of court of first Instance on tbe evidence affirmed.

The plaintifl, a driver employed by the Montreal Brewing Company,

while crossing the track of the defendants on Place d'Armes, opposite the

the church of Notre Dame, was thrown out of the waggon which he was

driving by the breaking of the rear axle, breaking his leg and sustaining

other severe injuries. He brought an action of damages alleging that the

accident had occurred by the fault of the defendants, owing to the improper

construction and bad order of the track.

The Superior Court for Lower Canada, (Torrance J.) found that the track

was in bad order, the switch beiag three inches above the level ofthe road,

contrary to law, and that this caused the accident without any fault on the

part of the plaintiff, whose damages he assessed at $2,500. The Court of

Queen's Bench for. Lower Canada (appeal side) reversed this judgment, being

of opinion that the rails, as well as the part of the roadway the defendants

were bound to maintain, were lawful and sufficient ; that the defendants

were not'in fault, and that the plaintiff had not exercised the necessary

caution and prudence to which he was bound, and might by the exercise of

reasonable caution and prudence have avoided the accident.

On appeal to the Supreme Court of Canada, Held, that the questions to

be decided were purely matters of fact, and the judgment of the court of

first instance should not have been disturbed. Strong J. dissenting, on the

ground that the judgment of the Court of Queen's Bench on the facts was

correct.

Appeal allowed with costs.

Parlier t. Montreal City Passenger Railway Company.—23rd June, 1885.

[In this case the Judicial Comnaittee of the Privy Council refused leave

to appeal.]

24. Negligence—Deatli of wife by—Damages to linsband as administrator-

Benefit of children—Loss of taonsebold services—Care and training of

cblldren.

Held, affirming the judgment of the Court of Appeal for Ontario (11 Ont.

App. R. I.), that although on the death of a wife, caused by negligence of a
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railway company, the husband cannot recover damages of a sentimenta

character, yet the loss of household services, accustomed to be performed by

the wife, which would have to be replaced by hired services, may be a sub-

stantial loss for which damages may be recovered, and so also may be the loss

to the children of the care and moral training of their mother.

Appeal dismissed with costs.

[In this case the Judicial Committee of the Privy Council refused leave

to appeal.]

St. Lawrence & Ottawa Sy. Co. y. Lett, 23 C. I. J. 18.—16th November, 1885.

a O Railway Company—Carriage by railway—Special contract—Kegligence—
Iilablllty for—Power of Company to protect Itself from—I/lve stoch at

owner's risk—Railway Act, 1868, 31 Vic. cb. 6S sec. 30 snb'Sec, 4-34 Tic.

eh. 43 sec. 5-Cons. Railway Act, 1879, (48 Vic. ch. 9).

A dealer in horses hired a car from the Grand Trunk Railway Company

for the purpose of transporting his stock over their road, and signed a ship-

ping note by which he agreed to be bound by the following, among other

conditions :

—

" The owner of animals undertakes all risks of loss, injury, damage and

other contingencies, in loading, &c.

" 3. When free passes are given to persons in charge of animals, it is only

on the express condition that the railway company are not responsible for any

negligence, default, or misconduct of any kind, on the part of the company

or their servants, or of any other person or persons whomsoever, causiug or

tending to cause the death, injury or detention of any person or persons

travelling upon any such free passes, » » «
^jjg person

usmg any such pass takes all risks of every kind, no matter how caused."

The horses were carried over the Grend Trunk Railway in charge of a

person employed by the owner, such person having a free pass for the trip.

Through the negligence of the company's servants a collision occurred by

which the said horses were injured.

On appeal from the Court of Appeal for Ontario, 10 Ont. App. R. 162,

affirming the judgment of the Divisional Court, 2 Ont. R. 197, in favor of the

defendants. Held, per Ritchie C.J. and Fournier and Henry JJ., that under the

General Railway Act, 1868, 31 Vic. ch. 68 sec. 20 sub-sec. 4, as amended by

34 Vic, ch. 43 sec. 5, re-enacted by Consol. Ry. Act, 1879, 42 Vic. ch. 9 sec.

25 sub-sees. 2, 3, 4, which prohibits railway companies from protecting them-

selves against liability for negligence by notice, condition or declaration, and

which applies to the Grand Trunk Railway Company, the company could

not avail themselves of the above stipulation that they should not be respon-

sible for the negligence of themselves or their servants.
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Per Strong and Taschereau JJ.—^That the words "notice, condition or

declaration," in the said statute contemplate a public or general notice, and

do not prevent a company from entering into a special contract to protect

itself from liability.

firand Trnnk By, Co. V. Togel. \Q*h iwarph issfi
Grand Trunk Ey. Co. v. Morton. /"*" marcn, issb.

a O. Accident^Damages—Negligence—Wliarf insufficiently lighted—Ko gate or
chain—Ferry.

The respondent, plaintiff, alleged in her declaration that, on or about the

29th October, 1883, her husband Louis Hesique Foumier,''upon whose labour

she and her eleven children were dependent for their support, was drowned at

the Grrand Trunk wharf, in the city of Quebec ; that the appellant company

was the cause of bis death by its gross negligence, and culpable and malicious

imprudence and want of forethought ("par sa negligence grossiere, son

imprudence et imprSvoyance coupable et malicieuse ;") that the company was

bound by law to keep its wharves, pontoons, etc., in good order ; to put rail-

ings, guards and gates, and lights sufiBcient to ensure the safety of its passen-

gers, and to light in a proper manner its wharves and pontoons, whenever

necessary, all which it had failed to do for four or five months previous to

the 29th October, 1883 ; that on that day the weather was rainy and very

dark ; that the husband of the plaintiff having purchased a ticket to cross

on the appellant's ferry boat, went down to its wharf to take the steamer

which was advertised to leave at 6.15 p.m. ; that by reason of the imprud-

ence and malicious and culpable negligence of the company, its wharf and

pontoon were insufficiently lighted, and were in a dangerous and slippery

condition, and not provided with doors, guards or gates, and that the ferry

boat was not at the wharf, notwithstanding that the hour of its arrival had

passed ; that her husband, while proceeding to take the ferry, which he

believed to be at the wharf, without negligence and imprudence on his part,

and notwithstanding that he took all possible precautions, but by reason of

the want of light, and the absence of guards or gates, fell over the wharf and

was drowned ; and she prayed for a condemnatiou for $5,000.

A perusal of the declaration establishes that the plaintiff relied upon

charges of general negligence on the part of the company, and upon specific

omissions : 1st. Insufficiency of light. 2nd. Want of gates, guards or rail-

ings. 3rd. The late arrival of the ferry boat.

To this action the appellants pleaded the general issue, thus negativing

the allegations of care and prudence on the part of the plaintiff's husband,

and of negligence, general or special, on its own part.

The company's premises consist of a large wharf, upon which the offices,

etc., are built, and a double pontoon, necessary by reason of the great rise
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and fall of the tide, to the outer one of which the ferry boat moors. The

pontoons are reached by a slip in the' wharf. Upon the outer pontoon is

built a large freight shed, through which a passage about twelve feet wide

by thirty feet long leads to the river, and by means of which the ferry boat

is reached.

The deceased Hesique Fournier, on his way home, at about 6 o'clock in

the evening, came to the Grand Trunk ferry ; he crossed diagonally the first

pontoon and had to enter the narrow corridor or passage-way on the covered

pontoon, at the end of which passage he expected to find the steamboat

ferry already moored and prepared to receive passengers on board. The end

of this passage is closed by a door or gate sliding on rollers, which is usually

kept shut for the safety of freight, and for preventing rain or snow from

coming in. This door was not then closed. The deceased walked through

this passage-way to get on board the ferry boat (which was late that even-

ing), and the night being dark and foggy, and the passage lighted with only

one lamp, he walked or slipped into tiie water and was drowned.

After a lengthy trial, in which theVnain point urged by the plaintiflFwas

the pretended insufficiency of the lights, the judge who heard the case found

that the death of the plainti^''s husband was solely due to his own gross

negligence, want of care and prudence, and that the accident could not have

happened had he exercised ordinary care and prudence, and dismissed the

action.

This judgment was reversed on appeal to the Court of Queen's Bench for

the Province of Quebec (Mr. Justice Cross dissenting), the court holding that

the accident had been occasioned by the negligence and want of due care of

the company,,and not to any fault or negligence on the part of Fournier, and

adjudged $1,000 to the plaintiff.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Queen's Bench, that the evidence showed culpable negli-

gence on the part of the railway companym not having sufficient lights, and

in not having a gate or chain to guard against accidents. The damages

would not be increased, but interest should be allowed on the amount

awarded by the Queen's Bench from the time of the demand.

Appeal dismissed with costs.

Grand Trunk Ry. Co. v. Boulanger—lUh March, 1S86.

27. Agreement by municipal corporation to take stock in railway and to

pay for same in debentures—Breach of agreement—Eight' of railway

company to sue for special damages.

See DAMAGES 40.
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28. Costs of arbitration under Consolidated Eailway Act, 1879.

See COSTS 3.

29. Farm crasslns-l.lablllty of company to provlde-ll & 15 Tic. ch. 51
sec. IS-Vnder crossing-Trestle bridge, right to substitute embank-
ment for.

The plaintiff in his statement of claim alleged that in the month of
March, 1871, he entered into a verhal agreement with the defendants,

through their agent, John.Avery Tracey, for the sale by the plaintiff to the
defendants of 1^^^ acres of land of the plamtiff taken by the defendants

for the purposes of their railway, for which it was then agreed that the

defendants should pay to the plaintiff $662, and should make five farm
crossings across the railway on plaintiff's farm ; that three of such crossings

should be level crossings, and the other two under crossings ; and that one
of such under crossings should be of sufficient height and width to admit of

ithe passage through it from one part of plaintiff's farm to the other of loads

of grain and hay, reaping and mowing machines ; and that such crossings

should be kept and maintained by the defendants for all time for the use of

the plaintiff, his heirs and assigns. That at the time when said agreement

was entered into the plaintift was desirous that the same should be reduced

to writing and signed by himself and the said Tracey for and on behalf of the

defendants, and that he particularly requested said Tracey to reduce to writing

and sign that part of the said agreement relative to the farm crossings to be

made and maintained by defendants for the use.of the plaintiff, but that said

Tracey assured the plaintifi that awriting was unnecessary, and that the law

would compel defendants to build and maintain said crossings, although the

agreement with reference thereto, was not in writipg, and the plaintiff

beUeving such representations and relying thereon, did not further insist

upon the said agreement being reduced to writing. That in pursuance of

said agreement the plaintiff, by indenture bearing date the 16th day of

March, 1871, duly conveyed the said 7t?o^ acres of land to defendants, and

the defendants took possession of the same and paid the plaintiff' the money

consideration agreed upon therefor, and built their railway along and upon

said parcel of land, and furnished the several level and under crossings so

stipulated for and agreed upon between plaintiffand defendants as aforesaid,

and had maintained the same for the use of the plaintiff, who had used the

same without any interruption or hindrance from the time the said railway

was built until the 8th of October, 1881, on which day the defeiidants caused

the larger of the said two under crossings to be boarded so as to render it

i impassable by, and useless to the plaintift ; and on several occasions since

the defendants had caused the said under crossings to be partly filled up

with earth and rubbish, and the plaintiff had been put to great trouble and
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expense in removing such earth and other obstructions from the said under

crossings, and rendering them fit for use by the plaintiff. And the plaintiff

claimed ; Ist. Damages for the wrongs complained of. 2i)d. An order

restraLuing the defendants from any repetition of any of the acts complained

of. 3rd. Such further relief as the nature of the case might require.

The defendants, in their statement of defence^ admitted that Tracey was

a purchasing agent of theirs for right of way ; but they alleged that the sum

paid to the plaintiff was not merely for the expropriation of his land, but

was for all damages to his property through which the right of way was

taken, in so far as it was injuriously affected. They denied that their agent

made any bargain or contract with the plaintiff for three level and two under

crossings, as alleged in the plaintiff's statement of claim ; if he did he

had no authority from the defendants to make the alleged promises, and that

defendants were not bound thereby ; and they denied that the plaintiff was

entitled to the larger under crossmg in respect of which this action was

brought, or to any under crossing, or that the defendants were liable to famish

and maintain the same. They also denied that they furnished the under

crossings in the plaintiffs claim mentioned in pursuance of any agree-

ment. They alleged that at the places where the alleged under cross-

ings were there were depressions in the ground which the defendants

bridged over instead of fiUing up, for economy, intending that these and

other similar depressions along the line of their railway should be filled up

with earth as soon as they should have th6 means to do so, and the super-

structures over such depressions should require removal ; and although they

were always ready and willing to allow land owners to use these places as

under crossings^d afforded them facilities for using them as such, it never

was the intention of the defendants that the plaintiff or persons similarly

situated should have the right to use these crossings permanently, and they

avowed that they had furnished the plaintiff with good and suitable over

crossings, and they denied that they were legally bound to furnish him with

any others ; and they finally pleaded the statute of frauds as a bar to the

action.

Mr. Justice Proudfoot made a decree in the plaintiff's favor granting to

him a perpetual injunction restraining the defendants from interfering with,

hindering or obstructing the plaintiff in his possession, use and enjoyment of

the under crossings, under the defendants railway on lots numbers 10 & 11

in the 9th concession of the township of Townsend (4 Ont. B. 28). The

defendants appealed to the Court of Appeal for Ontario from this decree and

that court varied the decree granting the plaintiff an injunction restraining

the delfendants from interfering with, hindering, or obstructing the plaintifi
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in the use and enjoyment of the under crossing under the defendant's railway,

&o., &c., until compensation should have been made in pursuance of the pro-

visions of the statutes in that behalf for the additional injury to the plaintiff's

farm from any fuijiher exercise of the powers of the company by which the

plaintiff might be deprived of the said under crossing ; and with these varia-

tions and directions the defendant's appeal was dismissed with costs (11

Ont. App. E. 287).

From the decree so varied both parties appealed, the defendants insist-

ing that the plaintiff's action should have been wholly dismissed, and the

plaintiff that the original decree as made by Mr. Justice Proudfoot should

not have been varied.

Held, the evidence established that the plaintiff relied upon the law to

secure the farm crossings to which he considered himself entitled, and not

upon any contract made with the defendants through their agent, and that

the coat of the under-crossing claimed would, be altogether disproportionate

to the plaintiff's own estimate of its value and of the value of the farm.

Th§ plaintiff was entitled to get, and the defendants were bound to

provide such farm crossings as might be necessary, or reasonably sufficient

for the beneficial enjoyment of his farm, the nature, location and number of

said crossings to be determined on a reference to the master of the court

below. Brown V. The Toronto and Nipissing By. Co., 26 U. C. C. P. 206,

over-ruled.

Per Ritchie C.J. dissenting.-i-Traoey was the agent of the company
to secure the right of way for the company, and, as incidental to that, was

clothed with authority to make agreements with the parties whose lands he

was negotiating for with reference to the nature and location of crossings
;

the evidence showed that he had concluded an agreement (subsequently

ratified by the defendants) with the plaintiff for a crossing under the trestle

bridge, which alone at the time of the agreement was in the contemplation

of the company, and that the plaintiff had paid for it by the reduced price

of his land ; he should therefore not be deprived of his under-crossing, but

the defendants if they wished to construct an embankment in lieu of the

trestle bridge should do so in a manner to preserve the plaintiff's sub-way,

or adopt such proceedings as will compensate plaintiff therefor.

Per Gwynne J.—The substitution of the word " at " in sec. 13 of ch. 66

of the 0. S. C. for the word "and " in sec. 13 of ch. 51 of 14 and 15 Vic.

makes no difference in the construction of the section. The amendment

appears to have been made to make the section more perfect than it origi-

nally was and to express what was intended, but was omitted in the section

as it was. The word " and " being by inadvertence used instead of " at,"
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the section failed to express where the "openings, gates or bars in the

fences " were to be. But it cannot be doubted that they were intended to

be at " the farm crossings of the road for the use of the proprietors of the

lands adjoining the railway." The substitution of "at ".in the Consolidated

Statutes for " and " precisely expresses this intention. This statute so

amended is to be construed as regarding farm crossings to be a necessary

convenience for the use of the proprietors of the lands adjoining the railway

when one part of a man's property is separated from the residue by the

railway, and to which necessary convenience such proprietor is entitled as of

right, unless it shall appear that he has released and abandoned his right

upon receiving compensation from the railway company. When a sub-

stantial part of a farm is separated by a railway from another substantial

part, or a man's house is separated from his bam or stables, or the like, then

farm crossings constitute such a necessary requisite to the beneficial enjoy-

ment of his property by the owner that no man can be deprived of them

otherwise than by an instrument to that effect voluntarily executed by him,

upon receipt of compensation adjudged to him by process of law, and the

ordinary courts of the country are the courts wherein all differences between

parties as to the nature, location and number of the crossings and all 'other

matters incidentally arising are to be adjudicated upon and determined.

Appeal allowed with costs.

Canada Southern By. Co. t. Clonse.—9th April, 1S86.

oO. Farm crossing—Under crossing—Agreement for cattle pass—Trestle

bridge, riglit to snltstitnte embankment for.

This case differs from that of Clause v. The Canada Southern By. Co,

(see Railways and Railway Companies 29,) in this that an agreement was

reduced to writing to the effect that S., through whom the plaintiff claimed,

should " have liberty to remove for his own use all buildings on the said

right of way, and that in the event of there being constructed on the same

lot a trestle bridge of sufficient height to allow of the passage of cattle, the

company will so construct their fence to each side thereof as not to impede

the passage thereunder."

Held, reversing the judgment of the Court of Appeal for Ontario (11

Ont. App. R. 306), Ritchie C.J. dissenting, that the agreement provided for a.

passage for cattle only, and that conditional upon there being a trestle bridge

of sufficient height to permit of such a passage, and did not make the right

of the company to discontinue the trestle bridge and erect an embankment

subject to the construction of a cattle pass in the embankment or a re-valua-

tion of the land. The plaintiff's statenierit of claim should be dismissed

. with costs, but such dismissal would not operate against any claim which he
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might have under the law for such farm crossings as might he necessary for

the reasonahle enjoyment of the severed lands.

Appeal allowed with costs.

Canada Southern Ry. Co. y. Erwin.-9tli April, 1886.

Reasonable and Probable Cause.
See CAPIAS.

" INSOLVENCY 9.

" LICENSE 7.

Res inter alios acta.—Judgment against original vendor in hypothe-

cary action against sub-purchasers.

See SALE OF LANDS 9.

Rescission—Bill for, on gi'ound of ft-aud.

See SALE OF LANDS 6.

2. Of contract.

See CONTRACr 23.

Registration— Agreement that mortgage should have priority.

Srf MORTGAGE 1.

2. Deed creating easement—Should be registered under Eev. Stats. N. S.,

4th series, ch. tS sees. 9 and 19—Defeated by i-egistration of subse-

quentxionveyance vsrithoat notice.

See TRESPASS 5.

3. Purchase for value vrithout notice.

See MORTGAGE 9.

Remoteness -Devise void for.

.Sec WILL 1.

Renunciation—To the community.

See OPPOSITION.

Replevin—Contract not to distrain.

See DISTRESS 1.

^' Possession as against wrong-doer—HUxtnre of logs.

L. et al., claiming certain lands in the township of Horfcon under a paper

title, built a bam and camp in 1875, commenced and continued logging all

that winter and in subsequent years. In 1877 McD., setting up a title under

certain proceedings, adopted at a meeting of the inhabitants of the town-

ship in 1847, held for the purpose of making provision for the poor, by which

certain commissioners were authorized to sell vacant lands, entered upon

and cut on the lands in question some 500 trees, which he put on the ice

outside and inside L. et al.'s boom, mixing them with some 900 logs
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already in said boom and cut by L. et al., in such a way that they could not

be distinguished. McD. then claimed the whole as his own, and resisted L.

et aVs attempt to remove them. Action of replevin brought by L. et al,

for 1,440 logs cut on said lands.

Held, that L. et al.'a possession of the lands in question was sufScieut to

entitle them to recover, in the present action against Mcl>., who was a

vwong-doer, all the logs cut on the lands in question.

Per Strong J When one party wrongfully intermingles his logs with

those of another, aU the party whose logs are intermingled can require is,

that he should be permitted to take from the whole an equivalent in num-

ber and quality for those which he originally possessed.

McDonald t< Lane—tH, 462.

3. Possession by Sheriff under writ of.

See CONTRACT 14.

Requite Civile.

See OPPOSITION 2.

« SHERIFFS.

Residuary Personal Estate.

See WILL 6.,

Respondeat Superior.
See ASSESSMENT 3.

Returning Officer—Neglect of duty—Effect of.

See ELECTION 12.

Revendication— Of bonds deposited as collateral security.

See BONDS.
2. Of goods.

See DAMAGES 30.

Review, Court of, P. Q,.—I^o appeal to Supreme Court from judg-

ment of.

See JURISDICTION 12.

2. New trial ordered by, in case tried in a rural district—34 Yic. ch 4

sec. 10 and 35 Vic. ch. 6 sec. 13 (P.Q.)

See RAILWAYS AND RAILWAY COMPANIES 14.

Right ofWay—Public—^Extinguished by necessary implication.

See ACCRETION 1.

2. Possessory action—Plea of having exercised right of way for many
years.

See POSSESSORY ACTION.

Riparian Proprietors—Eights of as to fishing.

See PETITION OF RIGHT 4.

" FISHERIES 3.
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Rivers—Obstruction in navigable.

See LEGISLATURE 8.

" NAVIGATION.

KOEd.—Road under control of Tlie Quebec BTortb Shore Tnmpllce Road
trustees—Petitory action by trnstees-STo title to support—No possession
by trustees except of ground actually used by public—Semble, the pro-
perty In such roads vested in the Crown -Power to widen by expra-
prlation—36 Geo. 3 ch. 9—t Vic. ch. Ir—18 Vic ch. 100 sec. 41 iQ,.)

The appellants, as owners in trust and administrators of a certain turn-

pike road, extending from the city of Quebec to a place called Saut-a-la-Puce,

instituted the present suit against the respondent to rectify an encroach-

ment upon the said road. They alleged in their declaration : " That in the

month of June, 1880, or about that time, the defendant illegally and with-

out any right whatsoever, unjustly took possession of a part of the property

belonging to plaintiffs, to wit : of a part of the aforesaid road, hereinabove

described, being about 20 feet front by 5 feet in depth of the said road, situate

in the said parish of Chateau Richer on the north side of said road, opposite

a lot of land belonging to and possessed by the defendant That the

said defendant, after having thus illegally, knowingly and without any right,

taken possession of the said piece of land, dug deeply in and under the said

road and erected and built on the said piece of land a building or cellar,

and committed other acts and encroachments, which he had no right to com-

mit, thereby decreasing the legal width of the road by at least 5 feet."

The delay for bringing an action en dimolition being expired, the appel-

lants by their conclusions asked to be declared proprietors in possession of

said road, and to have the said building or cellar removed in the ordinary

course of law.

To this action the respondent pleaded (1) the general issue, and (2)

specially by a peremptory exception that the part of the said road which

ran through his land was a portion of said land ; that he acquired said land

at sheriff's sale ; that he was owner of the land on each side of the road,

which in the said place was bounded *on the north by a ditch and on the

south by a fence, and that the building of the said cellar in no way encroached

upon the road in question.

The road was put under the control of the appellants by the 16th Vic.

ch. 235 sec. 5 sub-sec. 9, in 1853. The width of main roads or the King's

Highways was regulated then by the 36 Geo. III. ch. 9 sec. 2 :
" And be it

further enacted, by the authority aforesaid, that the King's Highways shall

be thirty feet wide between two ditches, each of three feet wide, and of

sufficient depth to drain off the water, and where the said highways are not

already thirty feet wide, [French measure—equal to thirty-one feet ten and

one-half inches English]—the Grand Voyer, if he shall think it necessaiy and

29
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practicable, shall cause them to be widened by the person bound to repair

the same."

The statute which created the trust, ordinance 4 Vic. ch. 17 sec. 3, vested

the trtistees with all the powers which were vested in the Grand Voyers or

the municipal councils by 36 Geo. lU. ch. 9, and by ordinance, 4 Vic. ch. 4

- sees. 37 and 45 ; 8 Vic. ch. 40 sees. 28 and 30 ; 10 and 11 Vic. ch. 7 sees. 33

and 39.

And it ordered and enacted that the said trustees, in the manner which

they deem fit, might cause the said roads and each of them, and the bridges

thereupon, to be improved and widened, repaired and made anew, and

might, for the purposes aforesaid, or any of them, by themselves, their agents

and servants, go into and enter upon, and take any land or real property.

In supportof their pretension that the road should be thirty-six feet wide

. (French measure) the ditches forming part of the road, the appellants cited

41st sec. of 18 Vic. ch. 100 (Q.) which amended the existing law as to the

width of highways : " No front road hereafter to be opened shall be less

than thirty-six feet (French measure) in width," and argued that this Act

must have been based on the general custom which had existed up to that

time of making all front roads thirty-six feet wide (French measure.)

In 1854 the appellants macadamized the road in question and made the

ditch on the north side of the road, thereby fixing, themselves, the limit of

the road ; and the evidence showed they placed it there because there is on

the north side of the road a hill which terminates at the ditch, and at the

distance of one foot, and one foot nine inches from the edge of the ditch, in

front of the cellar, the ground is four feet some inches higher than the level

of the road, therefore it was not possible to pass there, or to make a ditch to

drain the road.

The appellants made the ditch at the foot of the hill, the only place

where it was practicable to make it ; and they thereby left beyond the ditch

and. consequently beyond the road* the groimd they claimed as forming part

of the road. The south side of the road was bounded by a fence, and between

the fence and the north-east side of the ditch there was a width of thirty feet,

and from the edge of the north-east side of the ditch to that of the corner

of the cellar, there was a width of one foot nine inches ; at the south corner

the width was nine inches less.

The appellants' action was maintained in the Superior Court by Mr.

Justice Casault.

Respondent having carried the Case to the Court of Queen's Bench, three

of the honorable judges, Dorion G.J. and Monk and Tessier JJ., reversed

the judgment of the Superior Court, Cross and Baby JJ. dissenting. (The

judgment of Dorion C.J. will be foimd reported in 3 Dorion's Q. B. B. 65.)
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The appellants appealed to the Supreme Court of Canada and clauned-

that the said judgment of the Court of Queen's Bench should be reversed for,

amongst others, the three following reasons, because : 1st. They had a per-

fect right to bring the action they instituted against the respondent ; 2nd.

The road in question should be 38 feet 3 inches (equal to 36 feet French,

measure) wide at least; and 3rd. Respondent had decreased the legal

width of the road by at least 5 feet, which he was boxmd to restore to the

appellants.

Held, per Ritchie C.J. and Fournier and Henry JJ., that the road was

an ancient road which was not of the width of 30 feet (French measure)

when the appellants received control of it ; that the law clearly recognized

such roads, and contemplated that the Grand Voyer, if he should think it

necessary and practicable, should cause such roads to be widened, and this

he had never done as regards this road ; that the appellants in 1854 appear

to have taken the road in the state it then Was, and never to have exercised

the power of widening it given them by 4 Vic. ch. 17, upon paying an

indemnity to the proprietor; and that whether the road was the legal

width or not the appellants had no right to any ground beyond what formed

part of the road, and served as such for the use of the public and for the

ditches, if any ; and therefore could not claim the ground beyond the ditch

on the north side of the road, which could not be and never was used by the

public, and never formed part of the road.

Per Strong and Henry JJ., that the property of the road was vested in

the Crown, and the effect of the statutes was not to take the property out

of the Crown and vest it in the trustees, but to make them custodians of the

road and the tolls, for the benefit of the bondholders and the public. The

appellants failed to show either title or possession, and the action therefore

failed.

Appeal dismissed with costs. (Gwynne J. dissenting).

Ibe Quebec Nortb Shore Tornpike Road Trnstees v. Tezlna.—8th March, 1884.

Road allowance.
See HIGHWAY.

Saint John, City of.

See ASSESSMENT AND TAXES 3, 6, 9, 11.

« CONTRACT 4. 20,

Sal6 ofGoods—^Damages for breach of warranty—Subsequent action for

price—Evidence In mitigation,

C. wishing to procure a water wheel which, with the existing water

power, would be sufficient to drive the machinery in his miU, A. undertook

to put in a "Four-Foot Sampson Turbine Wheel," which he warranted would

29J
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be suffloient for the purpose. The wheel was afterwards put in, but proved not

to be fit for the purpose for which it was wanted. The time for payment of

the agreed price of the article having elapsed, C. sued A. for breach of the

warranty and recovered $438 damages. A. subsequently sued C. for the

price, and C. oflfered to give evidence in mitigation of damages that the

wheel was worthless and of no value to him. Objection was taken that it

was not competent to C. to give any evidence in reduction of damages by

reason of the breach of warranty, or on the ground of the wheel not answer-

ing the purpose for which it was intended, and the learned judge presiding

at the trial declared the evidence inadmissible.

Held, on appeal reversing the judgment of the Court of Appeal for

Ontario, that as the time for payment of the agreed price of the article had

elapsed when the first action was brought, and only special damages for

breach of warranty had been recovered, the evidence tendered by 0. in this

case of the worthlessness or inferiority of the article was admissible.

(Strong J. dissenting.)

Church T. Abell-1, 442.

2 . Sale of goods—Ooods sold by agent as principal—Right of set off.

The B. M. Co. (plaintiffs) sued D. (defendant) for goods sold and dehvered.

D. pleaded that the goods were sold to him by one A., whom the defendant

believed to be the principal, and that before the defendant knew that the

plaintifis were the principals, the said A. became indebted to the defendant

in a sum of $400/which he, the defendant, was willing to set off against the

plaintiffs' claim. The jury found a verdict for the defendant on this plea.

Held, that the defendant, having purchased the goods without notice

of A.'s being an agent, and A. having sold them in his own name, could set

offthe debt due to him from A. personally, in the same way as if A. had been

the principal ; and that the verdict should be sustained.

The BowmasTille Machine Co. t. Dempster.'tl, 31.

3. Timber, sale

See AGREEMENT 1, 4.

4. Contract for parcliase of corn—Bill of lading—Draft on parcliasers—Jos

dlsponendl—Delivery.

W., a commission merchant residing at Toledo, Ohio, purchased and

shipped a cargo of corn on the order of C. et al., distillers at Belleville, and

drew on them at ten days from the date for the price, freight and insurance.

This draft was transferred to a bank La Toledo and the amount of it received

by W. from the bank, and the com, having been insured by W. for his own

benefit, was shipped by him under a bill of lading, which, together with the

policy of insurance, was assigned by him to the same bank. The bank for-

warded the draft, policy and bill of lading to their agents at Belleville, with
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instructions that the corn was not to be delivered until the- draft was paid.

The draft was accepted by C. et al., but the cargo arriving at Belleville in a

damaged and heated condition, between the dates of the acceptance and the

maturity of the said draft, C. et al. refused to receive it and afterwards to pay

draft at maturity. Thereupon the bank and W. sold the cargo for behalf of

whom it might concern, credited C. et al. with the proceeds on account of

draft, and "W. filed a bill to recover balance and interest.

Held, reversing the judgment of the Court of Appeal for Ontario, Strong

J. dissenting, that the contract was not one of agency, and that the property

in the com remained by the act of W. in himself and his assignees, Until after

the arrival of the corn at Belleville and payment of the draft ; and the dam-

age to the corn having occurred while the property in it continued to be in

W. and his assignees, C. et al. should not bear the loss.

Corby t. Williams.—tII, 470.

u. Saleoffisbin storage—Blgbt to bold goods by bailee for unpaid par>

ctaasemoney—Delivery ofpart. -

Action of trover chargin'g the appellants with converting 250 barrels of

mackerel, which were the property of W. M. E. the respondent's assignor.

One of the branches of appellants' business was supplying merchants who

were connected with the fishing business in the country, and who in return

sent them fish, which was sold and the proceeds placed by appellants to

credit of their customers. One S., who so dealt with appellants, in October,

1877, sent them 77 barrels of herring and 236 barrels of mackerel. On 3rd

November, 1877, S. sold all the fish he had, including those mackerel, to one

R. at |8 a barrel, when some were delivered, leaving 236 barrels in the appel-

lants' store, and in payment received $4,000 and a promissory note for |4,000

at four months. This note was given to appellants by S. on account of his

general indebtedness. On the 4th March, 1878, B. became insolvent, and

the respondent, who was subsequently appointed assignee, demanded the

236 barrels of mackerel and brought an action to recover the same. After

issue was joined, the appellants proved against the estate of E. on the note

and received a dividend on it. The chiefjustice at the trial gave judgment

for $1,888, less $46.10 for one month's insurance and six months' storage, and

found that the appellants had knowledge that the fish sued' for were

included by the insolvent in the statement of his assets, and made no

objection thereto known to the assignee or creditors at the meeting-

Held, Strong J. dissenting, that the appellants having failed to prove

the right of property in themselves, upon which they relied at the trial, the

respondent had as against the appellants' a right to the immediate posses-

sion of the fish.
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2. That S. had not stored the fish with appellants by way of security for

a debt due by him, and as the appellants had knowledge that the fish sued

for were included by the insolvent in the statement of his assets, to which

statement they made no objection, but proved against the estate for the

whole amount of insolvent's note, and received a dividend thereon, they

could not now claim the fish or set up a claim tor lien thereon.

Troop T. Hart—Til, 512.

6. Unwritten conunercial contract for—Acceptance, evidence of—Paroladmis-

sible—Art. 1335 C.C. (P.Q.)

Held, reversing the judgment of the court below, that in an action in the

Province of Quebec upon an unwritten commercial contract for the sale of

goods exceeding the sum of $50, oral evidence of acceptance, or receipt, of

the whole, or any part, of the goods, is admissible, under Art. 1235 C. C.

Munn T. Berger.— X, 512.

7. Consignment of goods subject to payment—Agreement that pnrcliaser

sball not sell—passing property.

The plaintiflF consigned crude oil to A'., who was a refiner, on the express

agreement that no property in the oil should pass until he made up certain

payments. Without making such payments, however, A. sold the oil to the

defendants, without the knowledge of the plaintifi.

Held, affirming the judgment of the Court of Appeal for Ontario, that

although the defendants were purchasers for value from A,, in the belief that

he was the owner gnd entitled to sell the oil in question, the plaintiff, under

his agreement with A., having retained the property in the oil, and not hav-

ing done anything to estop him from maintaining his right of ownership, was

entitled to recover from the purchasers the price of the oil.

Forrlstal t. McDonald.—ix, 12.

8. Contract—Appropriation—Payment.

See CONTRACT 5.

9. Stoppage in transitu—Goods in bond.

See STOPPAGE- IN TRANSITU.

lU. Contract, parol evidence to establisb wben admissible—As to wbettaer a

mem. in writing contained ttae terms of agreement, a question for

Jury—Statute of Vrauds—Damages—Common counts.

The plaintiff sued defendants upon a contract alleged to have been made

by them with the plaintiff to deUver to the plaintifi at Saint John, N. B., 200

cords of good merchantable hemlock bark, suitable for tanning, at $4 per

cord, the plaintifi' paying freight from Shediao. He also declared upon the

common money counts.

The plaintiff at the trial gave evidence to the effect that the contract

was wholly verbal, and that the defendants had agreed that the bark should
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be all good bark ; that it was to be delivered at St. John and measured on

the oars.there ; that the defendants were to send some one to measure it,

and that if they did not plaintiffs son was to measure it ; that the plaintiff

was to.pay freight from Shediac, where the defendants were to load it on the

oars, and as to payment the plaintiff gave evidence that $304.84, then due

by defendants to plaintiff, was to be applied upon the bark, and that the

defendants were to take leather from the plaintiff in payment of the balance';

that the bark was to be delivered in two or three months, as the plaintiff

wanted it. In answer to plaintiff's order to forward bark the defendants

sent forward three oar loads, which proved to be utterly worthless. The

plaintiff also gave evidence that at the solicitation of the defendants he gave

them his note for $500 at 4 months on the defendants promising that the

bark would be all in before the note was due, and that, notwithstanding the

giving of the note, the defendants would take leather in payment of the

bark as agreed ; that when plaintiff asked defendant Hamilton for a receipt

for the note for $500, the latter wrote out the following paper :

—

" C. H. Peters, Esq.,

« 1876. « To Hamilton & Smith.

"April 20, To 200 cords hemlock bark at Shediac, $4 $800 00

If « It <i
, 4 84

$804 84
Ce.

"By noteat4mos $500 00

" goods per statement of acct... 304 84
$804 84

" The above bark to be measured on the cars in St. John.

"Settled as above.

" Hamilton & Smith."

Upon this document being produced the defendants insisted that it con-

tained the contract and that the plaintiff's evidence of the contract must

fall to the ground. Both parties were permitted to give oral testimony to

establish what the contract was. The evidence was, chiefly that of the plain-

tiff and defendant Hamilton, and was very contradictory. The jury believed

the plaintiff and rendered a verdict for him for $945.80 damages.

The Supreme Court of New Brunswick made a rule for a new trial abso-

lute, being of opinion that the contract had been reduced to writing and was

contained in the memorandum of the 20th April, 1876 ; that the words " at

Shediac " in the mem. showed that the bark was at Shediac at that time,

and that the parties were contracting with reference to that particular bark.

That being the case, it was unnecessary to make any stipulation about the
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delivery, because by the sale the property vested in the plaintiff without

any delivery, and the evidence of the plaintiff as to delivery should not have

been received, for it was either immaterial, or the eflfeot of it was to vary the

terms of the written contract, which, being for the sale of goo^s above the

value of £10 was required by the Statute of Frauds to be in writing.

On appeal to the Supreme Court of Canada, Held, that whether the

mem. of the 20th April, 1876, was or was not drawn up by the consent of

both parties with intent to be that which should settle and contain their

contract in whole or in part was a question • for the jury, and the onus of

proving that the document was drawn up for that purpose lay upon the

defendants. That the nature of the case required that both parties should

be permitted to give oral testimony to establish what the contract was, and

as the jury had wholly disbelieved the defendants' evidence the plaintiff

was entitled to recover both on the common counts and on the special

counts, and the verdict of the jury should not have been set aside.

Appeal allowed with costs.

Peters t. Hamilton—lOtb Jane, 18S0.

XI. Contract ofsale—Goods not specified—Intention to pass property—Appro>
priation.

T., a brick-maker, sold by sample 50,000 bricks out of a kiln containing

100,000, to the plaintiff, who paid the contract price, and hauled away about

16,000. The balance remained in the kiln in T's yard, and were never in any

way separated from the rest of the kiln, or, appropriated to the plaintiff.

The defendant (the sheriff) subsequently sold them under an execution at

the suit of W. against T. Plaintiff brought trover against the defendant,

claiming property in 34,000 of the bricks.

The Supreme Court of New Brunswick held (Wetmore J. dissenting),

that the contract was executed, and the property in the brioks passed to the

plaintiff at the time of sale. (4 Pugs. & Bur. 234).

On appeal to the Supreme Court of Canada, Held , reversing the judg-

ment of the court below, that the sale was one by sample ; the bricks sold

were not specifically ascertained, and there was no evidence from which it

could be inferred that it was the intention of the parties the property in the

bricks should pass before delivery.

Appeal allowed with costs.

Temple v. Close.—IGth February, 1881.

Plea of tender and payment Into court acknowledges liability—Agent-
Contract by, for undisclosed principal—Sale, witta privilege of taking

bin oflading, or reweigtalng at seller's expense.

An action instituted by the Canada Shipping Co., to recover $3,038.44,

being the price of-810 tons, 5 cwt. of steam coal sold by their agents, Thomp-

son, Murray & Co., through T. S. Noad Broker jis per following note.

12.
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" No. 3,435. Montreal, 13th Aug., 1879.

" Messrs. Thompson, Murray & Co. :

—

" I have this day sold for your account, to arrive, to the V. Hudon Cotton

" Mills Company, the 810 tons, 5 owt. best South Wales Black Vein Steam

" Coal, per bUl of lading, per "lake Ontario," at 13.75 per ton of 2,240 lbs.

" duty paid, ex ship ; ship to have prompt despatch.

" Terms, net cash on delivery, or 30 days adding interest, buyers' option.

"Brokerage payable by you, buyer to have privilege of taking billof lad-

" ing, or reweighing at sellers' expense."

The defendants pleaded that the contract was with Thompson, Murray

& Co. personally, and that the plaintiffs had no action ; and, by a second

plea, that the cargo contained only 755 tons, 580 lbs., the price of which was

$2,868.72, which they had offered Thompson, Murray & Co., together with the

price of 10 tons more to avoid litigation, in all $2,890.72 which they brought

into court, without acknowledging their liability to the plaintiffs, and prayed

that their action be dismissed as to any further or greater sum.

It was proved that the defendants agreed to take the coal as per bill of

lading without having it weighed. They, however, caused it to be weighed

in their own yard, without notice to the vendors, and the cargo was found to

contain only 755 tons 580 lbs. About three weeks after having received the

bill of lading, when called upon to pay, they claimed a reduction for the

deficiency.

The Court of Queen's Bench for Lower Canada, Held, 1. That the plain-

tifis had a right to bring an action to recover the price of coal sold by their

agents in their own name, and without disclosing their principals.

2. That the defendants had no right to refuse payment for the cargo on

the ground of deficiency in the delivery, considering that the weighing was

made by the defendants in the absence of plaintiffs, and without notice to

them, and at a time when the defendants were bound by the option they

had previously made of taking the coal in bulk.

3. That the defendants in tendering and depositing in court the sum of

$2,890.72 as the value of the quantity of coal actually received, had acknow-

ledged their liability towards the plaintiffs. (_See 2 Dorion's Q. B. E. 356;)

On appeal to the Supreme Court of Canada, Held, that it was unneces-

sary to decide the question as to whether the action could be brought

against the undisclosed principal, for by their plea of tender and payment

into court, the defendants had acknoweldged their Uability towards the

plaintiffs, although such tender and deposit had been made "without

acknowledging their liability;" and that upon this ground, as well as upon



458

Sale of Goods—Continued.

the second holding of the court of Queen's Bench the appeal should be dis-

missed. Foumier and Henry JJ. dissenting.

Appeal dismissed with costs.

The T. Hndon Cotton Co. v. The Canada Shipping Cc-SOtli April, 1883.

13. Agreement for sale of deals—Contract not complete—New trial.

Action for an alleged agreement contained in the following letters :

—

MoNOTON, September 13th, 1880.

Messrs. T. L. DeWolf & Co., Halifax :—

Dear Sirs,—I will sell and deliver to you on the cars at Point du Chene,

all the merchantable deals and deal ends, I can manufacture at my mill at

Meadow Brook, this season and next, dviring the shipping season, an estimated

quantity from two to three milUons. Deal ends not to exceed what may be

required for broken stowage, and to be from three to eight feet long.

Price—nine dollars per thousand superficial feet for deals, and two-thirds

price of deals for ends, and fourths, if any.

SPBOIFIOATION :

33 per cent., 7x3 and 8x3
35 « 9x3
10 " 10 z 3

14 « 11x3
8 " 12 X 3 and upwards.

Average length, fourteen feet or more.

About ten per cent, pine, balance spruce.

The pine I will stick and pile well, and keep on my wharf iintil you

require them sent forward.

About two millions to be ready for shipment by the first of July next,

'end a large portion ready as soon as navigation opens.

Terms—cash on delivery.

This offer to hold good until the first of October next.

Yours truly,

(Signed) Abnee Jones.

Halifax, 29th September, 1880.

Abner Jones, Esq., Moncton :

—

Dear Sir,—^We wired you this morning that we accepted your offer for

next season's cutting of deals, which we now beg to confi'-m. If you have

any deals sawn this fall we might be able to take them here, we paying the

difference of railway freight between Point du Chene and Halifax. Please

let us know what quantity you think you will cut this fall, what railway freight

per car is to Halifax, and also to Point du Chene.

Please let us know if you would ship what you out this fall to HaUfax if

we required them.
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We accept your offer, as made in yoixr letter of the 13th inst,, in all

particulars.

We think this will serve instead of writing out a contract, but if you

require it, will fill one up and send you.
Yours truly,

T. L. DeWolf & Co.

The action was tried before Mr. Justice King, at the Westmorland cir-

cuit, in December, A.D., 1881, and resulted in a verdict for plaintiff for $3,500.

The jury were directed to find for the plaintiff, and that the only question

related to the damages to be awarded plaintiff.

The defendants' counsel moved for a non-suit at the close of the plain-

tiff's case.

The defendants appUed to the court en banc to set aside the verdict,

and that a new trial be ordered on the grounds set out. This was granted.

The learned judge at the trial held that the letters of the 13th Septem-

ber, 1880, and 29th September, 1880, constituted a complete and binding

agreement, and J.hat the subsequent correspondence between the parties did

not show that such agreement was rescinded.

The court (Allen C.J., Weldon J., Wetmore J., Palmer J. and Fraser J.

—

King J. deUvering a separate judgment) in granting a new trial dealt only

with these points, and held that the two letters above quoted constituted a

complete binding contract between the parties, but that both agreed to

abandon it or, at all events, that certain letters were evidence of such

abandonment—and that in this respect the direction to the jury was

incorrect.

King J., while also of opinion that the two letters constituted a complete

and binding contract, was inclined to think that there was a question for the

jury whether the conduct of the plaintiff, after receiving the defendants' let-

ter of the 17th iJecember, and that in reply to his of the 16th December,

was not such as to show that plaintiff acquiesced in the defendants' notice of

refusal to abide by the bargain.

On appeal to the Supreme Court of Canada, Held, that the two letters

of the 13th and 26th September, 1880, did not constitute a complete con-

tract between the parties. The rule having been taken for a new trial only,

the comi; refused to direct a non-suit or verdict for defendant, but affirmed

the rule for a new trial. (Counsel for respondent not called on.)

Appeal dismissed with costs.

Jones T, Dewolf.-26tli February, 1884.

14. Fraudulent scbeme to obtain goods-And to give Inadequate security-

Simulated typotbec—Bight to sue for price.

There were special counts in the plaintiff's declaration in this caae,

alleging that goods were sold to the defendants on a representation that the
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latter were the holders for value of a certain obligation and, hypotheque in

their favour by one Theodore Eoy, of Montreal, for $3,000, payable by yesu-ly

instalments of $1,000, with interest ; that such obligation represented the

balance due defendants from said Roy on the purchase of certain real estate

sold to Roy, and on which he had paid $300 at time of purchase, and that

Roy was a man of means and had other property. The plaintiff sold goods

to the defendants to the amount of $2,000, and accepted as payment the

first two instalments of said obligation, which were duly assigned to him, the

defendant Roy not being present at the time of such assignment, but afte^

wards being taken to the notary's office, where he accepted the said transfer.

The declaration then alleged that the said representations by the defendants

were false and fraudulent ; that the transfer of the property to Roy and the

said obligation were fraudulently made to enable the defendants to use the

said obligation to obtain credit ; that Eoy never paid anything on account

ofthe purchase of the real estate, or entered into possession thereof, but that

defendants kept possession and collected the rents of the property ; that

the defendant Roy was not a man of means, but was a pauper and not

carrying on any trade or business which the defendants knew, and that he

was simply a,prite-nom for the defendants. The declaration also contained

the common counts. The plaintiff therefore concluded that he had a

right to demand the price of the said goods from the defendants, and

prayed that the obligation be set aside as regards the plaintiff, and that

it be declared that said Roy was the agent (prlte nom) of the defendants,

and that defendants be condemned to pay the sum of $2,000, with interest

and costs.

The defence was that the allegations in said declaration were false ; that

the transactions with Roy were hondjide and the sale an actual one; that the

instalments of said obligation were accepted by plaintiff in«payment of the

goods after due enquiry; and that even if the allegations were true the

plaintiff could not maintain his present action.

The Superior Court gave judgment for the plaintiff, finding that the

property was worth much less than $2,000 ; that Roy never paid anything on

the said land or entered into possession ; and that the deed to and obli-

gation from Roy were simulated and fraudulent. This judgment was con-

firmed by the Court of Queen's Bench, Justices Monk and Cross dissenting.

Held) affirming the judgments of the courts below, that the evidence

shewed a fraudulent scheme on the part of the defendants to obtain the

goods of the plaintiff and to cheat him out of the price hy inducing him to

accept an inadequate security; and that under the circumstances the

plaintiff was entitled to recover for such price. (Henry J. dissenting.)
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Tasohereau J.—The court should not reverse the findings on a question

of fact of the two courts below, except under very unusual circumstances

Hays V. Oordon (L.R. 4 P.O. 337) ; Gray v. Furnbull (L. R. 2 H.L. 53) ; Bell

V. Corporation of Quebec (5 App. Cases 94) ; Smith v. St Lawrence (L.E. 5

P.O. 308). He agreed, however, with the courts below on the facts.

Appeal dismissed with costs.

Black T. Walker -Sth March, 1886.

Sale of Lands—warranty—Effector tlmlberUmlts-CiTll Code-Arts. 1515

and 1518—Sale en bloc—Deficiency.

By a deed executed October 22nd, 1866, for the purpose of making good

a deficiency of fifty square miles of limits which respondents had previously

sold to appellants, together with a saw mill, the right of using a road to mill,

four acres of land, and all right and title obtained from the Crown to 255

square miles of limits for a sum en bloeoi $20,000, the respondents ceded and

transferred " with warranty against all troubles generally whatsoever " to the

appellants, two other limits containing 50 square miles. In the description

of the limits given in the deed, the following words are to be found :
" Not

to interfere with limits granted or to be renewed in view of regulations."

The limits were, in 1867, found in fact to interfere with anterior grants made

to one H.

Held, that the respondents having guaranteed the appellants against all

troubles whatsoever, and at the time of such warranty the said 50 miles of

Umits sold having become, through the negligence of respondent's auteurs,

the property of H., the appellants were entitled, pursuant to Art. 1518 C. C.

P. Q., to recover the value of the limits from which they had been evicted

proportionally upon the whole price, and damages to be estimated according

to the increased value of said limits at the time of eviction, and also to

recover, pursuant to Art. 1515 'CO., for all improvements, but as the evi-

dence as to proportionate value and damages was not satisfactory, it was

ordered that the record should be sent back to the court of first instance,

and that upon a report to be made by experts to that court on i the value of

the same at the time of eviction, the case be proceeded with as to law and

justice may appertain.

Per Strong and Gwynne JJ. dissenting That the only reasonable con-

struction which could be put upon the words " with warranty against aU

troubles generally whatsoever " in the deed, must be to limit their applica-

tion to protecting the assignee of the licenses against all claims to the

licenses themselves, as the instruments conveymg the liipits therein

described, and not as a guarantee that the assignee of the licenses should

enjoy the limits therein described, notwithstanding that it should appear
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that they were interfered with by a prior license. But, assuming a different

.construction to be correct, there was not sufficient evidence of a breach of

the guarantee. [Reversed by Privy Council, 9 App. cases 150.]

Dapny t. Dncondn.—t1, 425.

2. Promise of sale—Gonstraction of—Condition precedent—Mlse en demenre
—Arts. C. C. 1,023, 1,067, 1,478, 1,536, 1,537, 1,538, 1,550.

On the 7th December, 1874, T. Gt., by a promise of sale, agreed to sell a

farm to D. M., then a minor, for $1,200—of which $500 were paid at the time,

balance payable in seven yearly instalments of $100 each, with interest at 7

per cent. D. M. was to have immediate possession and to ratify the deed

on becoming of age, and to be erititled to a deed of sale, if instalments were

paid as they became due, " but if, on the contrary, D. M. fails, neglects, or

refuses to make such payments when they come due, then said D. M. will

forfeit all right he has by these presents to obtain a deed of sale of said

herein mentioned farm, and he will moreover forfeit all monies already paid,

and which hereafter may be paid, which said monies will be considered as

rent of said farm, and these presents will then be considered as nuU and

void, and the parties will be considered as lessor and lessee," After D. M.

became of age he left the country without ratifying the promise of sale ; he

paid none of the instalments which became due, and in 1879, T. G. regained

possessicfn of the farm. In October, 1880, D. M. retm'ned and tendered the

balance of the price, and claimed the farm.

Held, reversing the judgment of the court below. Strong and Tascher-

eau JJ. dissenting, that the condition precedent on which the promise of

sale was made not having been complied with within the time specified in

the contract, the contract and the law placed the plaintiff en demeure, and

there was no necessity for any demand, the necessity for a demand being

inconsistent with the terms of the contract, which immediately, on the

failure of the performance of the condition, ipso facto, changed the relation

ofthe parties from vendor and vendee to lessor and lessee.

Grange t. Mclennan.—ix, 385,

3. Tendor and pnrcliaser-Terbal agreement—Subsequent deed—Alleged
fraudulent representation by vendor—Refusal of Judge to postpone

bearing.

W. (plaintiff) being desirous of securing a residence, entered into negO'

tiations with S. (defendant) to purchase a house which defendant was then

erecting. W. alleged that the agreement was, that he should take the land

(2J lots) at $400 a lot of fifty feet frontage, and the materials furnished and

work done at its value. In August, 1 874, a deed and mortgage were executed,

the consideration being stated in both at $5,926. The mortgage was after-

wards assigned to the M. & N. W. L. Co. W. alleged in his bill, that S., in
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violation of good faith, and taking advantage of W.'s ignorance of such mat-

ters, and the confidence he placed in S., inserted ia the mortgage a larger

sum than the balance due as a fair and reasonable market value of the lands,

and of what he had done to the dwelling house and other premises, and he

prayed that an account might be taken of the amount due. S. repudiated

the allegation of fraud, and alleged that W. had every opportxmity to satisfy

himself, and did satisfy himself, as to the value of what he was getting ; that

he had told the plaintifi he valued the land at $2,000, and that in no way had

he sought to take advantage of the plaintiff. S. was unable to be present at

the hearing, and applied for a postponement, on the grounds set forth in an

afSdavit, that he was a material witness on his own behalf, and that it was

not safe for him, in his state of health, to travel from Ottawa to Winnipeg.

Dubuc J. refused the postponement, on the ground that the court was only

asked now to decree that the account should be opened and properly taken,

and the amount ascertained, which would be done by the master if the court

should so decide, and that the defendant would then have an opportunity of

being present, and that he was not necessarily wanted at the hearing ; and,

as the result of the evidence, made a decree in accordance with the conten-

tions of the plaintiff", and directed an account to be taken.

The Chief Justice of the Supreme Court, under sec. 6, of the Supreme

Court Amendment Act of 1879, allowed an appeal direct to the Supreme

Court of Canada, it being known that there were then only two judges on the

bench in Manitoba, the plaintiff (Chief Justice) and Dubuc J., from whose

decree the appeal was brought.

Hclfl, that under the circumstances, the case ought not to have been

proceeded with in absence of appellant, and without allowing him the oppor-

tunity of giving his evidence.

Per Ritchie C.J. and Strong and Grwynne JJ., that on the merits there

was no ground shown to entitle the plaintiff" to relief.

- Per Ritchie C.J. and Strong J., that the bill upon its face alleged no

ground sufficient in equity for relief, and was demurrable.

Schnltz V. Wood—vi, 585.

4. Offer to seU-Acceptance on completion of tltle-Speciflc performance.

On the 26th January, ' 1882, McI. wrote to H. as follows :—" A. McI.

agrees to take $35,000 for property known as McM!. block. Terms—one-

third cash, balance in one year at eight per cent, per annum. Open until

Saturday, 28th, noon." On the same day H. accepted this offer in the fol-

lowing terms : —" I beg to accept your offer made this morning. I will accept

the property known as McM. block, being the property on M. street, for

$35,000, payable one-third cash on completion of title, and balance m one
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year at eight per cent. You will please have papers and abstract submitted

by your solicitor to N. F. H., 22 D. block, as soon as possible, that I may get

conveyance, and give mortgage." On a bill for specific performance, the

Court of Queen's Bench (Man.) decreed that H. was entitled to have the

agreement specifically performed.

Held, Kitchie C.J. and Fournier J, dissenting, that there was no binding,

unconditional acceptance of the oflFer of sale, and therefore no completed

contract of sale between the parties.

Mclntyre t. Hood.-ix, 556,

O. Sale by agent—Obtaining conveyance from pretended purchaser—Trastee
and eestnl qne trnst—Lacbes.

In 1874, the plaintiff, W. J. T., before leaving Canada, conveyed certain

lands, in which he had an interest as assignee of a contract to purchase, to his

brother, Gr. T., one of the defendants. In April, 1851, G-. T., in anticipation

of a suit which was afterwards brought by one C. against W.J. T., in relation

to the lands in question, without the knowledge of his brother, re-assigned

the property to him, and having paid the balance of the purchase money, a

deed of the lot issued at Q-. T.'s request to W. J. T., as such assignee. In

October following a power of attorney was sent to, and executed by, W. J. T.

who was then in California, in favor of Gr. T., to enable him (Gr. T.) to " sell the

the land in question, and to sell or lease any other lands he owned in Canada."

In 1856, Gr. T. conveyed the property to W., the respondent, who had acted

as solicitor for W. J. T., and had full means of knowing (J. T.'s position and

powers, for an alleged consideration of $1,000, and W. immediately re-con-

veyed to Gr. T. one-half of the laind for an alleged consideration of $200. In

1873 W. J. T. returned to Canada, and in January, 1874, filed a bill impeach-

ing the transactions between his brother and W., seeking to have them

declared trustees for him.

Held, reversing the judgment of the Court of Error and Appeal, and

affirming the decree of Vice-Chanoellor Proudfoot, Strong J. dissenting, that

W. J. T. was the owner of the lands in question ; that he had not been debar-

red by laches or acquiescence from succeeding in the present suit, and that

the transactions between Gr. T. and W. should be set aside.

Taylor t. Wallbrldge.-Ii, 616.

6> Vendor and purchaser—Contract for sale ofland—Bill for reclsslon of, on
ground of fraud—Or for compensation for deficiency—Contra "t perfected

by conveyance.

The Bill of Complaint was filed by the appellant (plaintiff; by his next

friend against the respondents (defendants) in March, 1876, and made a

case of actual fraud committed by Robert A. Murta, deceased, of whose will

the defendants were executors.
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On the 29th of June, 1871, Murta conveyed to the appellant a piece of

land described as containing by admeasurement one acre, " being the north-

west square acre of lot number thirteen in the tenth concession of the said

township of Reach, and which may be further known as being village lot

number o ne on the registered plan of the village of Grreenbank, save and
except one quarter of an acre, more or less, off the south end of said lot

number one, sold to one Henry HaU."

The whole consideration was $1 ,600, of which $700 was paid at the time

of the sale, and a mortgage given for $900.

The appellant contended that the evidence estabUshed that Robert A.

Murta, in the negotiations which resulted in the sale to the appellant, repre-

sented that he was the owner of the land running from the east side of the

travelled road to a high board fence which he then pointed out to the appel -

lant as the rear 'boundary of thS property he was offering to her for sale
;

that the appellant believed the statements and representations of the said

Murta, and on the faith thereof purchased the property, believing she was

getting the land Murta had so pointed out, and that the land so purchased

extended to the high board fence before mentioned, and included the

orchard and yard in the evidence referred to. The evidence showed that the

said Robert A. Murta was not the owner of lot number one on the registered

plan in the village of Grreenbank, and that the said village lot number one

was not identical with the north-west square acre of lot thirteen in the tenth

concession of Reach ; that Robert A. Murta was weU aware at the time he

made such representations he was not the owner of a portion of the said

lands he pointed out, but that the same had been claimed by one Ian son,

whose title thereto he had acknowledged ; and she prayed : (1) That the

contract might be rescinded and set aside on the ground of fraud ; or (2)

That compensation might be awarded for the alleged deficiency in the quan-

tity of land.

Proudfoot V.C., before whom the case was tried, Aund that there was

no case of fraud proved as against Murta, and that the contract could not be

set aside; but he thought that Murta had agreed to sell an acre to be

measured from the travelled road, and that he did not own a part of the

land which he agreed to convey, and decreed compensation for the deficiency

to be made by the defendants to the plaintiff.

The Court of Appeal for Ontario agreed with the finding of the Vice-

Ohanoellor, so far as any case of fraud was concerned, but differed from the

conclusion of the Vice-Chancellor as to compensation, holding that after a

contract had been perfected by conveyance a bill for compensation on

account of defects cannot be maintained ; that after the conveyance the

30



466

Sale of Lands—Continued.
purchaser is confined to his remedy upon the covenants, or, in a proper case,

where he applies promptly, to a rescission of the contract. {FollU v. Porter,

11 Grrant 442). If, therefore, the Vice-Chancellor was of opinion that it

would be inequitable to decree a rescission, he ought to have dismissed the

bill. But such a decree was not warranted by the evidence.

On appeal to the Supreme Court of Canada, Held, that the judgment of

the Court of Appeal for Ontario should be affirmed. (Henry J. dissenting.)

Appeal dismissed with costs.

Penrose t. Knight.—7th May, 18^9.

I ' statute of frands—Parol evidence—Trast account.

The bill sought an account of the rents and purchase money received by

the defendant upon the lease and sale of lot 18 containing 100 acres of land,

in which (it alleged) the plaintiffs' father (now dead) and the defendant his

brother were jointly interested. It appeared that the deceased had for years

assisted the defendant in improving and cultivating this lot, on which they

lived. The defendant had spoken of his brother having a deed of 50 acres

of the place on which he Uved. It was shown that the defendant, who had

the fee of the whole lot, had, in 1850, made a deed to his brother ofsome land,

which the plaintiffs insisted was 50 acres of this lot ; but this deed could not

be produced owing to its having been either lost or destroyed. The defen-

dant denied this, but admitted having given his brother a deed of the adjoin-

ing lot 17 for the purpose of enabling him to vote. Lot 17 contained 120

acres, and the defendant's only interest in it was, that the person irom whom

he purchased lot 18, had cleared a few acres on it, and the Inspector

of Clergy Eeserves reported that he claimed the lot, but he was never

recognized as a purchaser, and never made any payment on account of the

land. The deed to the deceased had never been registered. In 1856, the

defendant made a lease of lots 17 and 18 to one F., which transaction was

negotiated by the deceased, and in 1875 the defendant sold lot 18 to F. with

the concurrence of the deceased. The defendant swore that the deceased

had never made any claim to the rent, and denied the whole case attempted

to be made by the plaintiffs, but his evidence was not consistent or cor-

roborated.

The Court of Appeal for Ontario Held, affirming the judgment of

Sprague C. (26 Gr. 18), that the evidence showed that the deceased was the

owner of half of lot 18 ; that the whole of the land having been sold with

his assent, and the whole of the purchase money received by the defendant,

it was so received for their joint use and benefit, and that the plaintiffs were

therefore entitled to an account. (See 4 Ont. App. R. 63.)

On appeal to the Supreme Court of Canada, Held, per Ritchie CJ. and

Fournier and Henry JJ.—that the evidence sufficiently established a deed by
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defendant to his brother of ^ of lot 18 for valuable consideration, that the

understanding between the brothers was that when the land should be sold,

a sale should be effected for their joint benefit, and that the land was sold to

F. by defendant, with the knowledge and concurrence of his brother and for

the benefit of both. Therefore the defendant should account to his brothers'

representatives for his brother's share, as money had and received.

Per Strong, Taschereau and Gwynne JJ Although the evidence suffi-

ciently established a deed for valuable consideration by defendant to his

brother of 5 of lot 18, there was not sufficient evidence of either trust or

contract as regards the payment of any portion of the purchase money

received by the defendant, on the sale made by him, to entitle the plaintiffs

to any relief.

The court being equally divided, the appeal was dismissed without costs.

Curry v. Curry.—IStli March, 1880.

8. Tendor and purchaser—Contract of sale—Kesclssion of—False representa-

tions—Fraud—Joint liability of parties wbo received consideration.

The plaintiff May fil6d a bill to set aside the sale of a par-

cel of land in the Parish of St. John, described in the deed to May,

as being block No. 55, containing fifty-two lots according to plan regis-

tered, alleging conspiracy and false and fraudulent misrepresentations.

The sale to May was efiected under the follovmig circumstances:

—

McLean and McArthur were interested in a contract with the Bishop

of Eupert's Land for the purchase of three block of land contain-

ing fifty-two lots each, and McLean with McArthur's consent and sanc-

tion came to Toronto to sell the land. In Toronto one Gilmour met

McLean, and agreed with hun to find purchasers, Gihnour to get any money

over $100 per lot. Gilmour thereupon solicited May to purchase the land,

stating that he had secured the lots for a very short time at $150 per lot, but

that right was contingent upon his taking all the lots contained in

the three blocks offered for sale, and representing that one block of

land in question was facing McPhiUips street. Ma^ said he would

purchase, provided Gilmour and one Drynan and himself were co-part-

ners or joint investors in the three blocks. An agreement was signed

to that effect, but it was ultimately agreed that May should pay for

and take the conveyance to himself of block 33 at $150 per lot. Gilmour

filled up a conveyance which had been signed m blank by McLean of lot 35

from McArthur to May, and induced him to accept it without further inqury

by producmg and delivering a guarantee from McLean, that he had a power

of attorney fiom McArthur, and that the plan was registered and title per-

fect May paid $5,200 cash and gave a mortgage for $2,500. Gilmour got
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$2,500 of this purchase money. May subsequently ascertained that the block

of land in question did not front on MoPhillips street, and that G-ilmonr and

Drynan were not joint investors with him, and that statements in the

guarantee were false. By his bill May prayed that the sale be set aside, the

portion of the purchase money already paid be re-paid to him, and that the

mortgage given to secure payment of the remainder be cancelled.

Held, reversing the judgment of the Court of Queen's Bench in equity,

Manitoba, that the false and fraudulent representations made by Gilmour

and McLean, entitled May to the relief prayed for againstMcArthur, McLean
and Gilmour jointly and severally.

Appeal allowed with costs.

May T. McArthnr, 20 C. I. J. 248 ; 4 C. L. T. 336.—20th May, 1884.

9. Hypotbecary action against snb-pnrcbasers—Aclcnowledgnment of

amonnt dne slgrned by original Tendor In error—Jndgnient against

original purchaser res Inter alios acta as regards snb-pnrcbasers wben
action brought against former after purchase and registration of deed

by latter—Variation of original promise of sale by subsequent deed—

JETldence of notary not admissible to contradict deed—Bonus on trans-

fer of timber limits payable by purchaser when agreement silent.

This was an appeal from a judgment of the Court of Queen's Bench,

reversing a judgment of the Superior Court, at Quebec, rendered on the

8th of Jtily, 1882, in an hypothecary action instituted by Dubuc, the appel-

lant, against the respondents. By its judgment the Superior Court declared

certain real estate, the property of the respondents, ,hypothecated in favor

of the appellant " for the capital, interest and costs mentioned in his decla-

" ration, amounting to the sum of $5,250 currency, with interest from the 7th

"of July, 1880, at the rate of eight per cent, per annum, and costs of suit,

" and froAs des pieces," condemned the respondents to surrender the real

estate in question to be judicially sold upon the curator to be named to the

surrender, to the end that. the appellant, out of the proceeds of the sale,

might be duly paid, unless the respondents rather chose, within fifteen days

of the service upon them of the judgment, to pay to the appellant the said

sum of $5,250, interest and costs.

The action in the Superior Court originated under the following circum-

stances :

By memorandum of sale, bearing date the 31st of July, 1872, and

deposited in the office of Mr. Clapham, N.P., on the 10th of September, of

the same year, Dubuc, the appellant, sold to one Connolly " all the limits

"belonging to the said Dubuc, on the Jacques Cartier River, containing

"about 170 miles, together with all the square timber, logs and firewood

" made on the said river, 200 pieces of which are now at St. Sauveur, and also
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" the property purchased from O'SuUivan, Buggy and Wolf, with the islands,

"now belonging to the saidBubuc for the sum of $85,570 to be paid,"

as set out in the memorandum. It was further provided that a deed of sale

should be prepared as soon as possible.

On the 21st of November following, the formal deed of sale from Dubuc
to Connolly above mentioned was executed before a notary, the real estate

conveyed being by it hypothecated in favor of the vendor for the balance of

the purchase price.

^
The deed of the 21st of November made mention of the memorandum

of sale as follows :
—" The present sale and conveyance is thus made for and

" in consideration of the price and sum of $35,087.37, lawful current money
" of Canada, on account and in part payment whereof the said Charles

" Alexandre Dubuc did and doth hereby acknowledge to have received at

" and before the execution of these presents the sum of $4,095, of which said'

" sum of money the sum of $3,995 was employed in payment of wages to

" laboring men for work done and performed on part of the property hereby
" sold or intended so to be due by him, the said vendor, previous to the
" thirty-first day of July, now last past, the day on which the same was sold

" by the said Charles Alexandre Dubuc to the said James Connolly, as

" appears by the memorandum of sale sous seing priv6 made between them
" on the said last above mentioned day (the price and terms of payment in

" the said memorandum of sale having been changed in the present deed of

" sale made in pursuance thereof.")

The Wolfe property was not mentioned in this deed of the 2lBt Novem-
ber, and one of the questions arising between the parties was, as to whether

the deed was intended to vary the agreement of the 31st July, 1872, so far

as related to this property and the price thereof.

On the 4th of June, 1878, by deed, the respondents purchased from

Connolly part of the property he had acquired from Dubuc, and on the 14th

of the same month registered their deed of purchase.

In February, 1879, some months after the registration of the conveyance

to the respondents, Dubuc sued Connolly, in the Superior Court, at Quebec,

to recover the sum of $5,000, balance alleged to be due, on the price speci-

fied in the deed of sale above mentioned. To this action Connolly appeared

aud pleaded payment, and, in the result, the Superior Court, presided over

by Mr. Justice Stuart, dismissed his plea, and entered judgment against him

lor the $5,000 demanded, with interest at eight per cent., from the 20th of

February, 1879, and costs.

Failing to obtain payment from Connolly, the appellant Dubuc, in July,

1880, began the present action, to which the respondents pleaded payment
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by Connolly and consequent extinction of the hypothec, and further that

their purchase was made in good faith, and in reliance upon a receipt from

Dubuo, which their vendor held. Mr. Justice Stuart, before whom the case

was heard, adhered to his previous decision.

The Court of Queen's Bench (Tessier and Baby JJ. dissenting) reversed

the decision of the Superior Court, and from that judgment this appeal was

taken.

The principal points presented for decision were :

1. Had the judgment obtained by Dubuc against Connolly the effect of

res juMcaiaf

2. On the 2nd September, 1876, Dubue signed a statement of account,

acknowledging that the purchase price then due by Connolly to him was

$1,442.33. The respondents contended that Dubuc could not go behind this

representation, their purchase being made subsequently to it ; but the appel-

lant alleged that he had only signed such statement on condition that he was

not to be bound by it, if incorrect, and that in any event it was not proved

that it had ever been brought to the notice of the respondents.

3. On the 5th December, 1872, Connolly paid the Commissioner of Crown

Lands, as the transfer bonus on the limits sold by Dubuc, the sum of f 1,344.

It was necessary to decide whether Dubuc, the vendor, or Connolly, the pur-

chaser, was legally bound to pay this bonus, the agreement being silent as

regarded it.

4. As respects the property mentioned in the agreement of the 31st

July, 1872, as the Wolf property, the price of this property was fixed by the

agreement at $1,350, but it did not then belong to Dubuo. Connolly, after

the agreement on the 21st November, 1872, paid this amount to the owner,

and he contended that although the property was omitted from the deed of

the 2lBt November, 1872, the two documents should be read in connection

with each other, and the omission did not relieve Dubuo from the liability

to carry out his promise of sale, or to be charged with the price when paid

by Connolly.

5. The notary who made the agreement of the 31st July, 1872, and the

deed of the 21st November, 1872, being called as a witness, stated : " I have

no doubt in my own mind that this lot (Wolf) was included in the sale. It

was not put in this intentionally to avoid a repetition of the deed, and Mr.

Hall undertook to make the assignment direct to Mr. Connolly, on getting

paid out of that purchase money, which was part of the sale." The appel-

lant contended that this evidence could not be received to contradict or

vary the terms of a valid instrument.
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The Supreme Court of Canada Held, 1. Affirming the judgment of Caa-

ault J., who decided the question on demurrer, 7 Q. L. R. 43, and the unani-

mous judgment of the Court of Queen's Bench sustaining Casault J.'s judg-

ment, that the judgment against Connolly was res imter alios acta as regarded

the respondents and not binding on them.

2. That there was no evidence in the record to sustain the contention

that the acknowledgment of account signed by Dubuc was ever brought to

the notice of respondents before they purchased, and therefore the appel-

lant might properly show it had been signed in error.

3. Eeversing the judgment of the Court of Queen's Bench, that the bonus

of $1,344 paid to the Commissioner of Crown Lands, was a payment which

the purchaser of the limits was legally bound to make, and which, therefore,

could not be charged against-the seller, Dubuc.

.4. Reversing the judgment of the Court of Queen's Bench, that the

appellant was not properly chargeable with the amount paid for the Wolf
property, an entirely new contract having been substituted by the deed of

the 21st November, 1872, for the promise of sale of the 31st July, 1872.

5. That the evidence of the notary could not be received to contradict

the deed of the 21st November, 1872.

Appeal allowed with costs. Henry J. dissenting.

Dnbuc V. Kldston.—23rd June, 1884.

i-U. Vendor and pmrcbaser—Specific performance contract not signed by
vendor, bnt subsequently admitted by bis letters—Statute of Frauds.

This was an appeal from a judgment of the Court of Appeal for Ontario,

confirming a decree of the Court of Chancery, ordering specific performance

of a contract of sale alleged to have been entered into between the parties

under the circumstances stated in the report of the case in 28 Gr. 207 and
' 8 Ont. Ap. E. 161.

Held, affirming the judgments of the courts below, that although the

vendor's name was not mentioned in the agreement signed by the auctioneer,

the subsequent letters of the vendor and his admissions, written in the

course of a correspondence relating to an alleged misrepresentation as to

the fencing and clearing on the land and claiming compensation therefor,

were sufficient to constitute a complete and perfect contract between the

appellant as vendor and respondent as purchaser within the statute of

frauds. Appeal dismissed with costs.

Stammers y. O'Donohoe. 20 C.I.J, 400, 4 C.l.T. 375.-23rd June, 1884.

l-l* Agreement to assig:n mortgf^e in part payment—Construction of—Second
mortgage, not a fulfilment of.

W. agfeed to sell to L. and L. agreed to purchase a messuage and land

for $4,800, and L, agreed to give in part payment for the land a mortgage
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made by one Eorison on another parcel for the sum of $2,500. The mort-

gage offered m fulfikaent of this agreement was not a first mortgage—

a

mortgage of the legal estate—but was subsequent to another mortgage for a

large amount. W. refused to accept the mortgage, and in an action on. the

agreement to recover the purchase money and interest represented by such

mortgage it was admitted that ttifi mortgage was not a first mortgage upon

the land described in it, and that no notice had been given to the vendee of

its being a second mortgage, nor had there been any waiver of his right to

demand a first mortgage. On the contrary he had asked, " Is this a nego-

tiable instrument?" and was told " It is all right."

Held, affirming the judgment of the Court of Queen's Bench of Manitoba,

that under the terms of the agreement the plaintiff was entitled to a good

marketable mortgage—that is a first mortgage upon the real estate.

Per Eitchie CJ.—The words " negotiable instrument " did not mean a

negotiable instrument in the nature of a promissory note, but an instrument

which could be taken into the market as a saleable instrument.

Per Strong J.—An agreement to assign a mortgage on land by way of

absolute transfer or sale, or, as in the present case, to aesigu a mortgage on

land in payment, or part payment, of other land sold by the proposed trans-

feree to the proposed transferor, is a contract of which a Court of Equity

would decree specific performance, and in carrying out a decree for specific

performance, the purchaser is always entitled to a reference as to title what-

ever may be the nature of the property which is the subject of the sale, the

right to a reference of title not being confined to sales of real estate. A
Court of Equity would not compel a party who agreed to purchase a mort-

gage on land simply to take any other than a mortgage of the legal estate

free from all prior incumbrances. The title in such a case which the vendor

of the mortgage impliedly undertakes to give is a good marketable title,

which means a title to a mortgage of a legal estate in possession, just as the

vendor who sells land without saying more impliedly agrees to show a good

title to both the mortgage debt, the money secured by the mortgage, and to

the security holden for the debt, the land ; and he can only show the latter

by proving the legal estate free from all incumbrances has passed under the

mortgage. The same rule should prevail in a court of law, the construction

of contracts being the same in both jurisdictions. If the agreement had

been executed the remedy of the plaintifi" would have been upon any cove-

nants which the transfer might have contained, or, if still in fieri, if it could

be shown there had been any waiver of the right to call for a good tiile, the

plaintiff might be concluded ; and this might have been a consequenee of

distinct notice to him during the negotiations that the mortgage was upon
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the equity of redemption only, but there was no proof of any such waiver or

acceptance of notice from which it might be inferred.

Per Henry J—When it was stipulated in general terms that a mortgage

was to be assigned the agreement could only be performed by assigning a

'first mortgage.

Appeal dismissed with costs.

lynch T. Wood.—23rd June, 1884.

12. Agent, sale by—Dnty of under Instructions to sell lands—Tendor and
purchaser—Contract not binding under statute of frauds-Commission—
mistrial-Reduction of verdict.

About the first day of January, 1882, the appellants, who were real

estate agents or brokers in the City of Winnipeg, received verbal instruc-

tions irom the respondents to sell part, of the south half of lot 12, in the

Parish of Kildonan, containing 145 acres, at $275 an acre, the whole price

amounting to $39,875 ; on the terms of $5,000 cash, $12,000 on a mortgage

then existing on the property, and the balance cash in twenty days from

date of sale. '

On the 13th day of said month of January, the appellants sold the land

at the said price, receiving from the purchasers the sum of $5,000 as a

deposit on account of the purchase money, and giving therefor a receipt.

On the day the appellants sold the said land and received the said

$5,000 from the purchasers, Henry F. Champion, one of the respondents,

called at the office of the appellants, who informed Tiitn pf the sale, and the

said Champion then demanded and received from the appellants the $5,000,

and gave the appellants a receipt therefor.

On the 14th day of the said month ofJanuary, the appellants received

instructions from the respondents to sell 10 acres, being another part of

said south half of lot 12, Parish of Ealdonan, east of Main Street, in the City

of Winnipeg, at the price of $1,500 per acre.

On the 15th day of January, the appellants, as such agents of the

respondents, sold the said 10 acres to one F. W. Barrett (acting for the

syndicate who had purchased the 145 acres) who agreed to purchase at the

price at which the appellants had been authorized to sell, but the formal

agreement was closed by said Barrett with Henry F. Champion, one of the

respondents, to whom Barrett paid $1,500 on account of the purchase

money of $15,000, and Champion gave to said Barrett a receipt for the

amount so paid.

Prior to the expiration of the twenty days, within which the balance of

the purchase money on the 145 acre parcel was to be paid, the piuchasers

discovered that the patent for 75 or 80 acres thereof (being what is known

as the outer two nules thereof) had not been issued, and the respondents
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were without title to such portion ; and on account of this want of title in

the respondents the purchasers refused to complete their purchase, and

from the absence of a writing signed by them they ftould not be compelled

to do so. >

The appellants brought an a ction for commission upon the entire pur-

chase money, $1,365.

The respondents set up the defence that the appellants promised to sell

the said lands, and to complete such sale by preparing the necessary agree-

ment in writing to make a binding contract with such person or persons as

should becorae purchasers of the lands.

The case came on for trial before a jury who followed the charge of the

Chief Justice, and found a verdict in favor of the plaintiffs for the full amount

of their claim, thereby giving them 2^ per cent, upon the entire purchase

money of both parcels of land. This verdict was moved against successfully,

and judgment was rendered directing that the verdict should be reduced to

$125, being commission at the rate of 2^ per cent, on the $5,000 actually paid,

or, in the alternative, that there should be a new trial without costs, the plain-

tiffs to make their election between the two alternatives within 20 days.

On appeal to the Supreme Court of Canada, Held, per Bitchie C.J. and

Fournier and Taschereau JJ., that there had been a mistrial, owing to cer-

tain matters which ought to have been submitted to the jury, not having

been submitted by the judge with proper directions, matters in reference to

the nature of the terms upon which the appellants were employed, the ques-

tion whether the sale went ofi through the neglect of the appellants to take

a writing binding the purchasers, or whether it went off by reason of the

vendors not being able to complete the title,, or because they were unwilling

to do so.

The order for a new trial should be aflSrmed, the plaintiffs to have the

alternative, to be exercised within 20 days after service of the order in

appeal, of reducing his verdict to the $125.

Per Henry J—It was the duty of the appellants to take from the pur-

chasers a binding agreement under the statute ; and having neglected to do

so, they were not entitled to any compensation.

Per Strong J. dissenting—The appellants did all they were bound to do,

and earned their commission by finding the purchasers, and did nothing and

omitted nothing which amounted to misfeasance or nonfeasance disentitling

them to the commission which they had earned.

Appeal dismissed with costs.

McKenzie t. Champion.—22nd Jnne, 1S85.



4T5

Sale of Lands—Continued.

13. Authority to deliver deed and receive purchase money—^Agent exceed-

ing authority—New agreement.

See AGENT 11.

14. Contract for sale of land—Suit for rescission of—Fraudulent misrepresen-
tation—Evidence.

Where the court below dismissed the plaintiff's bill praying for the

rescission of an executed contract, Held, that a clear case of fraud must be
established to obtain the rescission of an executed contract, and the allega-

tions of fraud made by the plaintiff being uncorroborated and contradicted

in every particular by the defendant, neither the court below nor the court

in appeal would be justified in rescinding the contract in question. Henry
J, dissenting, on the ground that the evidence bore out the allegations of

fraud.

Appeal dismissed with costs.

Hutcliinsoii v. Calder.-23rd Jnne, 1885.

15. Sale under power in a mortgage after foreclosure.

See MOETGAGIS 15.

16. Sale of lots by plan—Iianes shown on plan—Subsequent acceptance of
conveyance accordin^p to different plan.

The corporation of the city of Toronto, being owners in fee of certain

lands situate on St. George street, Bloor street, Spadina Avenue, the south

side of Cecil street, the east and west sides of Huron street, and the north

side of Baldwin street, in the said city, caused the same to be subdivided

into building lots, for the purpose of offering them for competition for leases

at public auction. The lots on the north side of Baldwin street were deline-

ated on a plan as ten in number, numbering from one to ten, lot No. 1

being shown to be twenty-five feet six inches in width, fronting on Baldwin

street, and extending in a northerly direction along the east side of Huron

street 120 feet to a lane of twenty feet in width, extending from Huron

street to the easterly limit of the block at the north-easterly angle of the

said block lot No. 10, which said lot No. 10, as also all the lots numbered

from 2 to 10, were shown to be twenty-one feet in width fronting on Baldwin

street, by 120 feet in depth measuring northerly parallel with Huron street

to the lane 20 feet in width laid out along the rear of all the said lots front-

ing on Baldwin street. The lots on the south side of Cecil street were desig-

nated by Nos. 16 to 25, lot No. 16 being situate on the eastern extremity of

the block, and lots 16 to 24, both inclusive, being shown to be each twenty-

one feet in width fronting on Cecil street, by 120 teet in depth measuring in

a southerly direction parallel with Huron street to a lane twenty feet in

width in rear of the said tier of lots numbering from 16 to 25, inclusivcj so laid
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out as fronting on Cecil street ; such lane extending from Huron street to the

eastern extremity of the block and the space between the lanes so laid down

as in rear of the said lots fronting on Baldwin and Cecil streets respectively

was laid out as five lots, numbering from 11 to 15, the former being 21 feet

eight inches and the others 21 feet 9 inches each, fronting on Huron street

by 194 feet 6 inches in depth on lines drawn in an easterly direction at right

angles with Huron street to a lane, also 20 feet in width in rear af the said

lots numbering from 11 to 15 inclusive. The object of laying out these lanes

in rear of these several lots was to provide access, in the event of the lots

being leased separately to different persons from the rear of each lot to the

streets upon which the lots respectively fronted, for the convenience of the

persons becoming lessees of such respective lots. The corporation caused

an advertisement of the contemplated auction sale to be published in the

public papers and in posters distributed through the city as follows :

—

" City property for sale or lease by auction at noon on Wednesday, the

" 18th day of May, 1881, at the auction rooms of F. W. Coate & Co.

" Leases will be offered for twenty-one years, renewable, of the following

" valuable lots, owned by the city of Toronto and situate as under, that is to

" say :

—

HtlRON STREET (BETWEEN OEOIL AND BALDWIN STEEBTS).

No. on Plan. Size. Situation. Reserve per Foot.

1 Lot 11, 21 ft. 8 in. x 194 ft. 6 in. E. side of Huron st. $1.00

4 Lots 12 to 15, each 21 ft. 9 in. x 194 ft. 6 in. do $1.00

2 Lots 8 & 9, each 27 ft. 2 in. x 128 ft. 8 in. W. side of H. st. $1.00

CECIL STREET ETTNNINO EAST FKOM OOKNBR OP HUKON STREET.

1 Lot 25, 25 ft. 6 in. x 120 ft., S. E. cor. of Cecil & Huron sts. $1.00

9 Lots 16 to 24, each 21 ft. x 120 ft., S. side of Cecil st., E. of No. 25, $1.00

BALDWIN STREET RUNNING EAST FROM OORNBE OF HURON STREET.

1 Lot 1, 25 ft. 6 in. X 120 ft., N.E. cor. of Baldwin & Huron sts. $1.00

9 Lots 2 to 10, each 21 ft. x 120 ft., N. side of.Baldwin st.. No. 1, $1.00

PAETIOULAES RBLATINS TO LEASES OF THE ABOVE PROPERTIES.

" The above properties will be virtually equivalent to freeholds in the

" hands of lessees, who will hold for 21 years, renewable, rental to be paid

" half yearly at the bffice of the City Treasurer, the first payment to bs made
" in advance by way of deposit at time of sale,

" Lessees of two or less than two lots on St. George or Bloor streets to

" erect within two years a brick residence not less in Value than $5,000.00.

" The lot on Spadina avenue wiU, if desired, be put up in two half lots

" as the noith and south half of said lot.
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"The sizes of lots above given are to be read as being according to said

« measurement
' more or less.' Lanes run in rear of the several lots.

" Further terms and particulars made known at time of sale. For
« further particulars apply at the City Hall, where plans and diagrams of the
" several properties can be seen.

"City Hall, April 20th, 1881.

"John Iewin,

" Chairman Committee on Property."

In the conditions of sale it was provided that all bids should be- at a

frontage rate per foot per annum upon the lots offered, as the same appear

upon the plan or survey produced, each lot being subject to a reserved bid.

At the sale the defendant Macdonnellwas the highest bidder for, and as

such became the purchaser of, the leasehold interest offered for sale in the

lots 11 to 15 on the east side of Huron street ; other persons became purchas-

ers of all the other lots fronting upon Baldwin and Cecil streets respectively,

and numbering from I to 10 on Baldwin street, and from 16 to 25 on Cecil

street. The plaintifi, being the highest bidder for lot number 10 fronting on
Baldwin street, signed his contract for that lot at the foot of the conditions of

sale in the terms following :—
Toronto, May 18th, 1881.

I hereby agree to lease the property described in the plan hereto

annexed and marked A, as lot number 10 on the north side of Baldwin street,

subject to the foregoing conditions of sale, for the sum of one dollar and

thirty cents per foot frontage per annum on Baldwin street.

(Signed), P. F. CAREY.

The defendant Macdonnell, having become the purchaser of the lots 11

to 15 inclusive, and haviug no occasion for a lane in rear of those lots, but

considering that the keeping it open as a lane would be a nuisance to him

and to the corporation, made application to the city authorities before any

plan of the several lots was registered, to have the space designed for a lane

in rear of these lots thrown into the respective lots, and to have a lease

given to him of the lots as including within their area the lane in rear, which

had been designed for the purpose of affording access to those respective

lots in the rear. This application, appearing]to be reasonable, was concurred

in, and a plan was prepared under the direction of the city authorities show-

ing no lane in rear of the lots numbering 11 to 15 on Huron street, but show-

ing lanes 20 feet in width, widening at their eastern extremity to twenty-five

feet, in rear of the lots fronting on Cecil and Baldwin streets ; which plan,

duly certified under the corporate seal, and signed by the Mayor and City

Treasurer, as representing correctly the lots and lanes, they caused to be
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registered in the registry office of the city of Toronto, on the 9th day ofJune,

1881, under the provisions of the Revised Statutes of Ontario in that behalf,

as plan number 352. On the 14th of the same month of .June, the corpora-

tion duly executed under the corporate seal, and signed by the Mayor and

Treasurer of the city, an indenture of lease whereby, in consideration of the

rents, covenants and agreements therein reserved and contained, they

demised and leased unto the defendant Macdonnell his executors, adminis-

trators and assigns, the said lots 11, 12, 13, 14 and 15, according to the regis-

tered plan No. 352 habendum, for the term of twenty-one years, to be com-

puted from the Ist day of July, 1881. The purchasers at the auction held on

the 18th of May, of all the other lots fronting on Cecil street and Baldwin

street, except the purchaser of lot No. 10 on Baldwin street, accepted leases

for like terms of twenty-one years of the lots bid for by them respectively, in

each of which leases their several lots were described as being according to

the said registered plan No. 352. The plaintiff does not appear to have

applied for a lease of his lot No. 10 fronting on Baldwin street

until early in the year 1882, and when he did he refused to take

his lease according to said plan 352, insisting that by the terms of

his contract of the 18th of May, 1881, he had an interest in the

lane as originally designed'in rear of lots II to 15 on Huron Street of which,

as he contended, he could not be' deprived, and that the corporation had no

right to register the plan No. 352 not showing such lane, but showing the

said lots 11 to 15 leased to Mr. Macdonnell, to extend across the space as

originally designed for a lane in rear of these lots. The plaintiff having

brought the matter under the consideration of the committee of the City

Council called the property committee, the defendant Macdonnell presented

a petition in the shape of a letter addressed to the Mayor and aldermen of

the city in council assembled remonstrating against any attempt to preju-

dice his rights. In this petition he referred to three certificates which

he transmitted with, and made part of, his petition in support of his conten-

tion, one of these certificates was that of the City Commissioner, another of

the City Treasurer and a third of the surveyors who had been employed by

the city to sub-divide the block of land into the building lots offered at

auction m May, 1881, and who had certified the plan No. 352 as correct in

accordance ivith the provisions of the registry Act chapter one hundred and

eleven ofthe revised statutes of Ontario, sec. 82, sub-sec. 2. These certi-

ficates were by the learned judge of first instance detached from the defen-

dants petition which was received in evidence without the accompanying

certificates. That of the City Commissioner is as follows :
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CiTT Commissionee's Office,

ToHONTo, 21st. Feb. 1882.

" I, Emerson Coatsworth, of the CSty of Toronto, city commissioner, do
"hereby certify that I have examined the plan of sub-division of the block of

"land owned by the city, lying on the east side of Huron Street between
" Baldwin and Cecil Streets, and state that I find the allowance for lanes in

"rear of the lots fronting on Baldwin and Cecil Streets respectively, ample
" and suflBcient for all purposes relating to the said lots, and I further state

" that the permission to the lessee of the lots on Huron Street referred to

" to enclose the lane in rear thereof is undoubtedly in the interests of the

" city, as thereby preventing the facility for nuisances being deposited olan-

"destinely, and saving extra labor to this department in keeping same
" clear, and there being but one lessee of all the lots for which said lane is

"laid out, it cannot prejudice any other person whomsoever to have it closed.

" B. Coatsworth, Com. Works and Health.''

The certificate of the City Treasurer who had also signed the plan No.

352 for registration on behalfof the corporation is as follows :

Office of the Citt Tebasuebe,

ToEONTO, 23rd Feb. 1882.

" I, Samuel Bickerton Harman, of the City of Toronto, city treasiu-er,

" certify that the plan for the sub-division of the blocks of land belong-

" ing to the city, lying east ofHuron Street, between Baldwin and CeoU Streets

"was prepared under my supervision for the purpose of laying oS same into

" building lots with lanes at rear of the lots fronting on said streets respec-

" tively, such lanes being intended to be appurtenant respectively to the

" tier of lots lying between them and the streets on which such lots fronted.

" The lanes in rear of the tier of lots fronting on Baldwin and Cecil streets

" were made of suflBcient width to serve every practicable purpose of lanes

" for these Jots respectively, without regard to the lane between them, in

" rear of the lots fronting on Huron street, which was intended for the latter

" named lots only ; I fail to see how any one has any right or interest to

" interfere in a matter which seems to me to affect only the purchaser of the

" lots on Huron street."
" Samuel B. Harman, City Treasurer."

The certificate of the surveyors who laid out the lots for the corporation

is as follows :

—

" We, Unwm & Sankey, formerly Wadsworth & Unwin, of the city of

" Toronto, land surveyors, hereby certify that the plan of subdivision of the

" block of land owned by the city of Toronto, lying on the east side of

" Huron street, between Baldwin and Cecil streets, prepared by us, shows
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" the allowance for lanes in rear of the lots fronting on said streets respec-

" tively, the lanes in rear of the lots oh Baldwin and Cecil streets being wide

" and amply sufficient for all purposes relating to said lots. We further state

" that the lane originally proposed to extend along the rear of the lots front-

•' ing on Huron street, was designed for the benefit of the lessees of those

" lots solely ; and the lessees of lots fronting on Baldwin street and Cecil

" street could not be entitled to any right thereto practically ; and the clos-

" ing up the said lane can only be a matter of business between the city and

" the lessee of the lots on Huron street.

" Unwin & Sankby, Provincial Land Surveyors.

" Toronto, 21st February, 1882."

The corporation thereupon caused to be prepared for registration a new

plan, not corresponding with the one in existence at the time of the auction,

but on which the space comprising the rear twenty feet of the lots 11 to 15

as leased to Macdonnell, together with angle out off from lots 11 and 15, as

shown on plan 352, is shown to be cut off with the words " Lane to be opened "

thereon, and this plan is registered in the registry office of the city of

Toronto with a certificate thereon under the corporation seal and signed by

the same Mayor of the city as had signed plan 352, and by the same City Trea-

surer and the firm of surveyors who had prepared and signed that plan for

registration and had signed the above certificates laid before the council : "We
" certify that this plan represents correctly the manner in which we have

" dedicated and set apart the rear twenty feet of lots II to 15, inclusive, for

" the purposes of a public lane."

Upon this plan being registered the plaintiff on the same day that it

was registered, namely, the 19th day of May, 1882, accepted a lease frcftn the

corporation, executed under the corporate seal, demising to him for 21

years " Lot No. 10 on the north side of Baldwin street, according to regis-

" tered plans Nos. 352 and 380."

In his statement of claim he set out the auction sale of May, 1881, and

that at such sale, relying upon the plan and conditions of sale then pro-

duced, he bid for and became the purchaser of Lot No. 10 on the north

side of Baldwin street. That on the ] 9th day of May, 1882, the defendants

the said corporation executed a lease to the plaintiff of the said lot

number ten, in which lease the said lot is described as being according to a

plan of said property registered in the registry office of the City of Toronto

numbered 380. That the said plan numbered 380 is identical with the plan

produced at the day of sale and according to which the plaintiff purchased

the said lot. That on the 14th day of June, 1881, the defendants the said

corporation executed a lease to the defendant Alexander Macdouell and
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grajited him lots 11, 12, 13, 14 and 15. That the said lots are described in the

deed to the said Alexander Macdonnell as extending over the said lane

already described as being shewn on the map or plan between the said lots

11, 12, 13, 14 and 15, and the property of the Hon. George Brown and no

mention is made in the said lease of the reservation of the said, or ofany, right

of way by virtue of the said lane, but the said lots were sold as designated

on the said plan, and the said Alexander Macdonnell had notice of the said

plan and of the contract of the defendants the said corporation to lease the

said lot number 10 to the plaintiff aocordmg to the said plan. That the

said Alexander Macdonnell had caused the said lane lying in rear of the

said lots 11, 12, 1 3, 14 and 15 to be closed up, with the approval and authority

of the defendants the said corporation. That the plaintiff had applied both

to the defendants and to the said Alexander Macdonnell to have the said

lane re-opened and the obstruction removed therefrom in order that, with

the other lessees, he might have the full, free and unrestricted use of the

said lane to which he and they were entitled by virtue of the said lease to

enjoy.

And the plaintiff claimed that by virtue of the said conveyance to him,

he was entitled as owner of the said lot to have a right of way over the said

lane lying in rear of the said lots 11, 12, 13, 14 and 15, and to have the said

lane kept open and unobstructed in order that he might not be prevented

or interrupted in the free use of the same. And the plaintiff prayed that the

defendants should be ordered to open up and maintain a lane in rear of the

said lots II, 12, 13, 14 and 15, fronting on Huron street, as shown on the

plan by which the said lots were sold and as shown on the new plan regis-

tered as plan 380.

The Court of Appeal for Ontario Held, reversing the judgment of

Ferguson J. (7 O. E. 1 94), that as the plaintiff had ready access to the streets

by the lane on which his lot abutted, he could not prevent the city from

closing up other lanes on the property. (See 11 Ont. App. R. 416.)

On appeal to the Supreme Court of Canada, Held, 1. That the plaintiff,

having taken his lease from the corporation with full knowledge of the

lease to Macdonell, and with express reference to the plan 352, which showed

that lots 11 to 15 on Huron Street wer* leased to Macdonell, including the

space plaintiff claimed to have opened as a lane, was precluded from

recovering in his present action, assuming that under the terms of the sale

the exhibition of the plan used at the sale would give him a right, as against

the corporation, to have had such a lane opened, or to get compensation in

lieu thereof.

2. Per Fournier, Tasohereau and Gwynne JJ.—That the plaintiff could

not under the terms of the sale set up a right to such lane.

31
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Bitchie C.J. Found it diflBoult to say that under the contract of

sale the plaintiflF did not acquire a light to or interest in the lane shown by

the plan in the rear of lots 11 to 15 in view of its immediate contiguity to

lot 10, on which it practically abutted or bounded, and to which it*would

be a material advantage, as would be patent to all parties bidding at the

sale. If the plaintiff should be advised that he had any claim enforceable

against the corporation as distinct from the defendant Macdonell, his lord-

ship would feel disposed to reserve plaintiff's right to proceed to make good

such claim in a suit properly framed for that purpose.

Henry J. expressed no opinion as to the plaintiff's rights under the

original contract.

Per Gwynne J.—^While the certificates attached to the petition of the

defendant Macdonnell, could not be looked to as affording any evidence in

this action in favor of the defendants of the truth of the matters therein

alleged, they may, as representations made to the corporation by their

officers of the intention of those officers in doing on behalf of the corpora-

tion the acts therein referred to, be looked at as matter before the corpora-

tion and as part of the res gestce in respect of which the subsequent action

of the corporation in relation to the subject-matter was taken, and to throw

some light upon such action if it should prove to be of doubtful construction.

Appeal dismissed with costs.

Carey t. City of Toronto.—9th April, 1886.

17. irill—Devisee, under—Mortgage by testator—Foreclosnre of—Snlt to sell

real estate for payment of debts—Decree under —Conveyance by purchaser

at sale under decree—Assignment of mortgage—Statute confirming title.

A. M. died in 1838, and by his will left certain real estate to his wife, M.

M., for her life, and after her death to their children. At the time of his

death ther^ were two small mortgages on the said real estate which were sub-

sequently foreclosed,- but no sale was made under the decree in such suit.

In 1841 the mortgages and the interest of the mortgagee in the fore-

closure suit were assigned to one J. B. U., who, in 1849, assigned and released

the same to M. M.

In 1841 M. M., the administrator with the will annexed of the said A.

M., filed a bill in chancery for yie purpose of having this real estate sold to

pay the debts of the estate, she having previously applied to the Grovernor

in Council, under a statute of the Province, for leave to sell the same, which

was refused on the ground that such leave could not be granted for the sale

of a particular part of the estate, and if the whole estate were sold and there

should be a surplus, there would be no mode of apportioning such surplus

among the devisees. A decree was made in this suit and the lands sold, the

said M. M. becoming the purchaser. She afterwards conveyed said lands to the
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commissioners of the lunatic asylum, and the title therein passed, by various

acts of the Legislature of Nova Scotia, to the present defendants. A statute

having been passed in 1874 confirming the title to the said lands in the Com-

missioner of Public Works and Mines, M. K., devisee under the, bill of A. M.

brought an action of ejectment against the Commissioner of Public Works
and Mines and the resident physician of the lunatic asylum which was built

on said land, and in the course of the trial contended that the sale under the

decree in the chancery suit was void, inasmuch as the only way in which

land of a deceased person can be sold in Nova Scotia is by petition to the

Governor in Council. The validity of the mortgages and of the proceedings

in the foreclosure suit were also attacked. The action was tried before a

judge without a jury, and a verdict was found for the defendants, which ver-

dict the Supreme Court of Nova Scotia refused to disturb.

On appeal to the Supreme Court of Canada, Reld, aflBrming thejudgment

of the court below, that even if the sale under the decree in the chancery

suit was invalid, the title to the land would be outstanding in the mortgagee

or those claiming under her, and the plaintift, therefore, could not recover in

an action of ejectment.

Semble, that such sale was not invalid, but passed a good title. Henry

J. dnibitante. .

Heidi also, that the statute ch. 36 sec. 47 E. S., 4th series, vested the

said land in the defendants, if they had not a title to the same before.

Henry J. dubitante.

Appeal dismissed with costs.

Kearney v. Creelman.—Hth February, 1886.

School—Grant of land for.

See CHAEITABLE TEUST.

School Comraissioners—Appeal from to Superintendent of educa-

tion P.Q.—Mandamus to compel carrying out of decision of Superin-

tendent—40 Vic. ch. 22 sec. 11, P.Q.

See EDUCATIONS.

Scire Facias.

See PATENT OF INVENTION 1, 5.

Scrutiny.
See ELECTION 12.

« CANADA TEMPEEANCE ACT, 1878, 7.

Seal—"Want of on insui-ance policy.

See INSUEANCE, LIFE 2.

Security—For costs in petition of right.

See PEACTICE 101.

31J
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2. Bm giyen by purchaser at sheriff's sale of lands—Not security

required by art. 688 C. 0. P.

See SHEKIFF 7.

3. Por costs on appeal to Supreme Court of Canada.

See PEACTICE 5, 6, 100—109, 113, 114.

Set Off—Eight of—Groods sold by agent.

See SALE OF GOODS 2.

2. By shareholder or contributory of bank.

See BANKS AND BANKING -8.

Shareliolder —Liability of, in public company.

See CORPORATIONS 1.

2. Liability of, as a past member—The Imperial Companies' Act, 1862.

See CORPORATIONS 15.

3. In bank of P. B. Island—Double liability.

See BANKS AND BANKING 7.

4. Eight of set off by, in action against—45 Vic. ch. 23 sec. 76 D.—(Wind-

ing up Act.)

See BANKS AND BANKING 8.

5. When a director—Sale by to company invalid.

See CORPORATIONS 26.

Shares—Held in trust—Transferred to bank—^Notice— Obligation to

account.
See TRUSTS AND TRUSTEES 9.

Sheriff—Conversion by.

See CORPORATIONS 5.

2. Trover against—Justification under writ of execution, plea of

See TROVER.
" CHATTEL MORTGAGE.

3. Saleby—Proc«s-Terbal of seizure, wbat it staonld contaUU—Art.638 C. C, F>

Under awrit of »end!zWoni exponas, issued in a suit wherein M. 0. was

plaintiff and D. G. was defendant, the latter's property was seized, adver-

tised and sold to the appellants, imder the following description :—" 4 lots of

land or emplacements situate at Coteau St. Louis, in the Parish of I'Enfant

Jesus, heretofore forming part of the Parish of Montreal, in the district of

Montreal, being known and designated in the official plan and book of

reference ofthe Village of Coteau St. Louis, in the said Parish of Montreal,

under Nos, 1 8, 19, 20 and 21, of the subdivision of No. 167, of the said

official plan and book of reference, with 4 wooden houses and dependencies,:

thereon erected." The sale was made in one lot only, at the sheriff's office,
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in the City of Montreal. The respondents demanded the nullity of the sale

hy means of an opposition.

Held, that it was not suflScient to give only the number of the ofScial

plan and book of reference in the prods verbal of seizure and the advertise-

ment of the sheriff, as under Art. 638 C. C. P. it is necessary to give the

range or the street where the property is situated, in addition to the official

number, and therefore the sale was null and of no effect.

[As to the sale having been made at the sheriffs office instead of at the

church door of the Parish of 1' Enfant Jesus, see 42 and 43 Vic. ch. 25, Q. ]

Montreal Loan and Mortgage Co. t. Fantenx.—ill. 111.

4. Eeplevin—^Possession, wi-it of—Trespass.

See gONTEACT 14.

5. Action on bond given to sberiflT in Iiis official capacity—irnlllt£ absolue—
Opposition in natnre of petition In revocation ofJndgment—Discovery
of fnrtber evidence—Art. 581 C.C.P.—Dol personnel—Bes Judicata—Be-
qnSte Civile.

The appellant, William McD. Dawson, having purchased a property in

the city of Three Eivers, which proved to be burdened with mortgages

beyond its value, an action was brought on one of these mortgages by the

hypothecary creditor, Dame Harriet Sawtell (Mrs. Dickson), upon which the

appellant, Dawson, made aelaissement Judgment was accordingly obtained

and the property sold at sheriffs sale on the 21st February, 1862, when the

said WilUam McD. Dawson became the purchaser.

Cl^ms against the estate (oppositions d fin de conserver) were filed

largely exceeding the amount of purchase money. Among these claims,

(oppositions) was one by the said purchaser, Dawson, for a large sum of

money, upon the filing of which the then sheriff, I. Gr. Ogden, took fromhim,

the said purchaser, a small payment in cash and a bond or obligation for the

balance, secured upon the property itself.

By the final judgment of distribution, the largest claim, that of the Hon-

orable Judge Gale, was awarded a fraction of the amount due thereon, being

the residuary amount of the purchase money after the collocations made in

favor of prior claims ; while for the claim of the purchaser, which was held

to be the last, there was nothing left. It appeared that the collocation in

favor of the late Judge Gale was not paid.

The then sheriff, the late I. G. Ogden, having died, his heirs or legatees

all, in one form or another, renounced their legal rights to his estate, with

the exception of the original plaintiff in this cause, Isaac Low Evans Ogden,

one of his sons, who assigned the said obligation, as an asset of his father's

estate, to William McDougall, then a practising attorney at the bar, who



486

Sheriff—Continued

.

brought an action upon it against the present appellant, which action was

defended on the plea that the said obligation was not a private or personal

asset of the said I. G. Ogden, but a security to ensure the payment of the

hypothecary creditors collocated by the final judgment of distribution, in

the case of Sawtell v. Dawson. It was also pleaded that the then plaintiff,

being a practising attorney at the bar of the same court where the action

was brought, could not become the purchaser of a litigious right by the Arts.

1,485 and 1,583 of the civil code.

The said Wm. McDougall then reassigned the said obligation to I. L. B.

Ogden, and an action was commenced on his behalf.

The defendant's (present appellant's) pleas in defence were, practically,

that there was litis pendens, because of the action already pending on the

same obligation ;—that the record (which had been desWyed by the burn-

ing of the court house in Quebec) should be restored or at least an effort

made to that effect, before any other proceeding could be taken ;—and the

repetition of the former pleading ; that the obligation was the sheriffs

security for the balance of the purchase price of the property, and did not

represent a personal debt due to the late Mr. Ogden, and was sued upon as

such, in fraud of the defendant and the true creditors of the debt it repre-

sented. The plaintiff denied that the previous action involved the same

issue, or that the present action was for the security stated, or that the

obUgation represented the purchase money of the property.

On the 24th April, 1875, the respondent, sued out a writ of execution

against the appellant in pursuance of this last mentioned judgment.

On the 3rd of May, 1875, the appellant filed an opposition in the

nature of a petition in revocation of judgment, which is the subject of the

present appeal:

Amongst other reasons it contained the following :

—

1.—That since the rendering of the last mentioned judgment on the

action itself, the representatives of the late Judge Gale had claimed from

the said opposant, William McD. Dawson (the appellant), the amount of

their collocation, threatening to proceed at folle enchire to the re-sale of

opposant's (appellant's) property, and that the said opposant thus found

himself liable to pay twice the same amount.

2.—That since the rendering of the judgment the opposant (the appel-

lant) had discovered proof that the security mentioned in the return of the

sheriff was one and the same with the notarial obligation on which the judg-

ment was founded.

3.—That since the judgment, the opposant (appellant) had made dis-

covery of an authentic part of the record, and that the production of the said
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document, being of a nature to affect the judgment sought to be executed
could take place under the article 581 of the Code of Civil Procedure of the
Province of Quebec.

4—That the judgment should be rescinded and revoked, having been
rendered through the collusion and fraud of the respondent and others.

The missing document was the sheriff's schedule of the nature of sale

and an authentic copy of it certified by the prothonotary was found and pro-

duced. The opposant (the appellant) also produced with his opposition

the sheriff's receipt for the obligation itseif, which he alleged proved the

obligation to be as contended by the defendant (the appellant) the

security taken by the sheriff in his official capacity for the payment of

the balance of the purchase money, which belonged to the hypothecary

creditors.

On the 14th of May, 1875, a tierce opposition was filed by the

representatives of the Gale estate, claiming the obligation above mentioned

as a mere security for the amount of their collocation by the report of dis-

tribution and denying the right of the heirs Ogden to any part of the said

obligation.

On the 8th of September, 1875, Isaac Low Evans Ogden having died, the

present respondent, Charles Kinnis Ogden, brought himself into the case as

plaintifiTpar reprise cHinstance.

On the 11th May, 1877, the respondent produced his plea to the opposi-

tion of the defendant (appellant.)

On the 20th of September, 1877, the opposition of appellant was dis-

missed by the Superior Court at Three Rivers (McCord J.) on the ground

that there was res judicata against him.

The Court of Queen's Bench on the 8th of March, 1878, by their judg-

ment, ordered, " that the proceedings on the opposition of the said appel-

" lant shall be suspended until after the opposition of the representatives

" of the said Hon. Samuel Gale, filed in this cause, shall have been dis-

posed of."

On the 12th December, 1878, the respondent Contested the tierce oppo-

sition of the heirs Gale in obedience to this last judgment of the Court of

Queen's Bench.

On the 13th April, 1879, the tierce opposition of the representatives

Gale was maintained by the Superior Court at Three Elvers, with regard to

the part <rf its conclusions which referred to the seizure of the' real estate.

On the 7th September, 1880, this last judgment on the tierce opposition

was modified by the Court of Queen's Bench. This judgment also admitted

the rights of the heirs Gale, and ordered them to proceed in the space of
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four months to the re-sale at folle encMre of the property purchased in

the caae of Sawtell v. Dawson.

The present appellant, Dawson, contended that he was not a party to

this appeal, and he was thus condemned without hearing and without notice

to submit to the re-sale of a property which he had paid by an obligation,

while the judgment of the 10th lof June, 1874, condemning him to pay to the

heirs of the sheriflF personally the amount of said obligation, remained in full

force.

The record having been sent back to Three Eivers, the four months

expired without, as the appellant alleged, any notice whatever having been

given to him of the judgment, or of any other proceeding since the judgment

on his appeal given in his favor on the 8th of March, 1878.

On the 18th of January, 1881, an inscription on the merits of the oppo-

sition ofMay, 1875, was served upon him. This inscription was discharged

by the court.

On the 17th of March, 1881, a new inscription was made, and also dis-

charged.

On the 25th of June, 1881, the respondent made a motion before the

Superior Court at Three Eivers, asking that the rights conferred on the heirs

Gale by the judgment of the Court of Queen's Bench to have the property

of the appellant re-sold at folle enchire in the space of four months, be

declared elapsed. The aippellant was not notified of the said motion, which

was granted on the 25th of June, 1881.

A motion was then served upon the defendant, Dawson (the appellant)

on the 19th of September, 1881, by the plaintiff, par reprise d'instance, to

be allowed to make a new contestation of big opposition of May, 1875, which

was refused by the court.

On the 23rd of November, 1881, the Superior Court at Three Eivers dis-

missed the opposition and petition in revocation of judgment of appellant.

This judgment was confirmed by the Court of Queen's Bench on the 4th of

December, 1882.

On appeal to the Supreme Court of Canada, Held, that the judgment of

the Court of Queen's Bench should be reversed and the appeal allowed.

Per Taschereau J. delivering the judgment of the court ^Dawson's obliga-

tion to Ogden was not a cr^ance of Ogden personally, but of him as sherifl

only, and represented the price of Dawson's purchase at the sheriffs' sale.

The sherifl's heirs therefore were not entitled to the amount of the obligation

in the absence of the allegation and proof, that they or their father in hia

lifetime paid the amount to the various parties collocated.
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Moreover the obligation was null as being against public order, and a

nullity of this kind was absolute and need not be pleaded, the tribunal being

bound to notice it.

The judgment on the action did not decide any thing contrary to these

views, because the courts below had not before them the proof that the

obligation in question represented nothing but the adjudication price, the

necessary documents to establish that fact having been since found by Daw-

son. The judgment appealed from was not based on res judicata ; it conceded,

as it was obUged to do in the face of the judgment of that court reversing the

'-. judgment of the court dismissing the requSte civile, that the right to a requSte

civile was open. But it held that the opposant had not proved the facts he

alleged. This court, however, is of opinion the appellant has clearly proved

his allegations of fact:—1. That the words " value received" in the obliga-

tion were false ; that the obligation was not giv en to the late sheriff person-

ally, but to him in his oflBoial capac ity only, and so has proved the dol personnel,

the fraud by which the late Ogden obtained that obligation, and the fraud

of the plaintiff's auteur is his fraud ; 2. That the obligation was nul d'une

nulliU absolue; 3. The only res judicata is in favor of Dawson; 4. That not

only the Gales, but all the other parties could ask a re-sale.

Appeal allowed with costs.

Bawsoii y. Ogden.—19th June, 18S3.

6. Sale of mortgaged premises by, under decree of foreclosure, in Ifova

Scotia.

See MORTGAGE 12.

7. Sale by—Pnrcliase at—Adjadlcation to Joint pnrcliasers-Sceurily not

given as required by Art. 68S C. C. P. I.. C—One Joint adjndicatalre in

default cannot demand a sale jk lafolle enchere—Arts. 691, 694, 760 C.C.

PLC,
At a certain judicial sale, on the 10th of July, 1875, the appellant, James

Shortis, the respondent Leduc, and one Michel Caron became joint pur-

chasers of a certain immoveable for the price of $2,500.

On the 28th of August, 1875, the sheriff made his return on the writ of

execution stating that he had levied a net sum of $2,352.90, which had been

paid to him by a bond as required by law, and that he held that sum subject

to the order of the court. This pretended bond was in reality a ." bon " m
the following terms :

" Good to S. Dumoulm, Esquire, sheriff, for two thou-

« sand two hundred and ninety-nine dollars and sixty-five cents, for value

« received, payable to his order. This bon serves as security m the matter

" No; 225 L. J. 0. Brunelle & al. against Charles Cote. Three Rivers, 2nd

" August, 1875,'-' and signed by the three purchasers, James Shortis, Michel

Caron, and the respondent Leduc.
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On the return of the sheriff various distributions were made and the

respondent collocated for the sums of $1876.76 and $239.93.

The appellant, B. H. McGrreevy, being a creditor ot James Shortis, the

other appellant, in virtue of a judgment rendered in his favor, intervened in

the case to exercise the rights of his debtor.

On the 5th of March, 1883, the respondent served the judgments of dis-

tribution on appellant James Shortis, and on the representatives of Michel

Caron, deceased ; and on the 20th of the same month he made his petition

for an order to resell the very property purchased by himselfjointly with the

other " adjudicataires " for false bidding.

Appellant McG-reevy was allowed to appear on the said petition and fyled

an appearance.

These proceedings being of a summaiy natwe no written answers were

put in, and on the 16th of June following, the Superior Court, sitting at Three

Kivers (Bourgeois J.) granted the said petition of respondent ordering the

resale of the property for false bidding upon the purchasers, James Shortis

and Michel Caron alone ; and this judgment was confirmed by the Court of

Queen's Sench, sitting at Quebec, on the 7th day of May, 1884, modiiying,

however, the judgment of the Superior Court by ordering the resale to be

made upon the three " adjudicataires." Monk and Bamsay JJ. dissenting.

The question to be decided was, whether the respondent had the right

to demand the resale of a property of which he was a co-purchaser together

with Michel Caron and the appellant James Shortis, for false bidding, he

himselfheing one of the " adjudicataries " in default, who had retained the

purchase money by giving their joint " bon," instead of furnishing the sheriff

with the sureties required by law.

On appeal to the Supreme Court of Canada, Held, per Strong, Heniy and

• Taschereau JJ., Eitchie C.J. and Fournier J. dissenting, reversing the judg-

ment of the courts below, that the respondent was not entitled to demand a

resale. The bon given by the purchasers was not the surety contemplated

by Art. 688 of the Code ; and the three purchasers having made with the

sheriflf" an agreement not contemplated by law, should be compelled to gov-

ern themselves according to that agreement, and the respondent's only course

was by direct action against his co-debtors to recover from them their share.

P^r Taschereau J.—The obligation contracted by Shortis, Caron and

Leduc in becoming joint purchasers at a judicial sale was a joint and several

obligation, and it follows that their " bon " bound them jointly and severally

also. Under such an obligation they were responsible only towards each

other for one-third of the purchase money, and each for the whole to the

sheriff. By the judgments of the courts below, the appellant Shortis found
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himself individually compelled to pay the ftdl amount of the price of sale to

respondent, to prevent the resale of the property
; (Arts. 694 and 760 C.C.P.)

;

while, if there was any default, the respondent was equally in default with
his co-adjudioataires, and there could be no doubt a private agreement had
been come to between the three purchasers which the respondent sought to

repudiate.

Per Ritchie C.J. dissenting—McGreevy could be in no better position

than his debtor, and to allow him to get a third of this property as the prop-

erty of Shortis without payment by himself or Shortis of the third of the

price which he was bound to pay, seems so unreasonable and unjust that it

would be necessary to be satisfied beyond all doubt that the law was clear

and unquestionable on the point before sanctioning what appears such

manifest injustice.

Per Fournier J. dissenting.—The question whether there being three

joint purchasers (a(^udicataires) who have all made default in paying the

price of their adjudication, one of them can, as hypothecary creditor men-

tioned in the certificate of registration and as a collocated creditor unpaid,

proceed to a sale d, lafolle ench&re ofthe immoveable sold to the three pur-

chasers, is very clearly settled by Art. 691 of the C. C. P.

The only right the appellant had was that of exercising the rights of

Shortis, his debtor, and if the appellant wished to avail himself of those

rights, he should fulfil the obligation of his debtor by paying his share of the

adjudication. He was seeking to have a third of the immoveable adjudged

to Shortis without paying the third of the price of adjudication which Shortis

was bound to pay.

Appeal allowed with costs.

McSreeyy t. leduc-May 12th, 1885.

Ships and Shipping—Breach of agreement not to charter—Contract

of agency apart from ovmership—Ship's husband.

See CONTEACT 2.

2. Collision vrith anchor of vessel—Damages.

See MARITIME COURT OF ONTARIO 2.

3. Assessment of sMps—37 Vic. ch. SO see. J, and 37 Vic. ch. 81 Kev. Bi.

jr.S.—Vessels not registered in Halifax not liable.

K. resides and does business in the city of Halifax, and is owner of ships

which are not registered at the city of Halifax, and which have never visited

the port of Halifax. Under the authority of 37 Vic. ch. 30 sec. 1, and 27

Vic. ch. 81 sees. 340, 347, 361, Rev. St. N.S., the assessors of the city of

HaUfax valued the property of K. and included therein the value of said

vessels.
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Held, that vessels owned by a resident, but never registered at Halifax,

and always sailing abroad, did not come within the meaning of the words

" whether such ships or vessels be at home or abroad at the time of assess-

" ment," and therefore were not liable to be assessed for city taxes.

The City of Halifax v. Kenny.-Ul, 497.

4c. Cliarter Party—Damage to gliip—Unavoidable delay—Befasal of cbar-

terers to load—Action by' ship owners.

By a charter party of December 11th, 1878, it was agreed that plaintiff's

vessel, then on her way to Shelburne, N.S., should proceed with all possible

despatch, after her arrival at Shelburne, to St. John, and there load from the

charterers a cargo of deals for Liverpool ; and if the vessel did not arrive at

Shelburne on or before 1st of January, 1879, the charterers were to be at

liberty to cancel the charter party. The vessel arrived at Shelburne in

December, and sailed at once for St. John. At the entrance of the harbor

of St. John she got upon the rocks and was so badly damaged that it became

necessary to put her on the blocks for repairs. She was not ready to

receive her cargo until 21st of April following, prior to which time —
on 26th March—^the charterers gave the owners notice that they would

not furnish a cargo for' her. The owners sued for breach of the charter

party, and on the trial defendants gave evidence, subject to objection,

.

that freights between St. John and Liverpool were- usually much higher

in winter than in summer; that lumber would depreciate m value by

being wintered over at St. John, and also as to the relative value of

lumber during the winter and in the spring in the Liverpool market;

and it was contended that the time occupied in repairing the damage

was unreasonable and had , entirely flnistrated the object of the voy-

age. The judge directed the jury that if the time occupied in getting the

vessel off the rocks and repairing her was so long as to put an end, in a com-

mercial sense, to the commercial speculation entered into by the shipo.wners

and charterers, they should find for the defendants. The verdict being for

the defendants, the court below made absolute a rule for a new trial.

On appeal to the Supreme Court of Canada, Held, affirming the judgment

of the court below, that as there was no condition precedent in the charter

that the ship should be at St. John at any fixed date, and as the time taken

in repairing the damage was not unreasonable, and the delay did not entirely

frustrate the object of the voyage, the charterers were not justified in refusing

to carry out the contract.

Carvill T. Schofleld.—Ix, 370.
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5. Towage—Contraet of—Liability nnder—Damage—Joinder of defendant

-

K igbt of a Saw Hill Company to let to bire a steam tng—lilabillty limited
—25 & 36 Tic. (Imn.) cb. 63—31 Tic. eta. 38 sec. 13—Slotion for Jadgment—
Findings of Jury not against weigtat of evidence—Practice.

The B. Q. T. Co. entered into a contract of towage with 8. to tow the

ship " Thrasher " from Royal Roads to Nanaimo, there to load with coal, and

when loaded to tow her bacls to sea. After the ship was towed to Nanaimo,

under arrangement between the B. C. T. Co. and the H. S. Co., the remainder

of the engagement was undertaken between the two companies, and the M.

S. Co.'s tugboat, "Etta White," and the B. C. T. Co.'s tug, "Beaver," pro-

ceeded to tow the " Thrasher " out of Nanaimo on her way to sea, the " Etta

White " being the foremost tug. Whilst thus in tow the ship was dragged

on a reef, and became a complete wreck. The night of the accident was

light and clear, the tugs did not steer according to the course prescribed by

the charts and sailing directions ; and there was on the other side of the

course they were steering, upwards of ten miles open sea free from aU.

dangers of navigation, and the ship was lost at a spot which was plainly

indicated by the sailing directions, although there was evidence that the

reef was iinknown. The ship had no pilot, and those aboard were strangers

to the coast. In an action for damages for negligently towing the ship, and

so causing her destruction,

Held !
1. That as the tugs "had not observed those proper and reason-

able precautions in adopting and keeping the courses to be steered, which a

prudent navigator would have observed, and the accident was the result of

their omission to do so, the owners of the tugs were jointly and severally

Uable, (Taschereau J. dissenting as to the liability of the M. S. Co., and hold-

ing that the B. 0. T. Co. were alone liable).

2. That under the British Columbia Judicature Act the action was main-

tainable in its present form by joining both companies as defendants.

3. That as there was nothing in the M. S. Co.'s charter or act of incorpo-

ration to prevent their purchasing and owning a steam tug, and as the use of

such a vessel was incidental to their business, they had a perfect right to

let the tug to hire for sach purposes as it was used for in the present case.

4. That as the tugs m question were not registered as British ships at

the the time of the accident their owners were not entitled to have ikeii

Uability limited under 25 and 26 Vic. (Imp.) ch. 63.

5. That the lunited liability under section 12 of 31 Vic. ch. 58 (D.) does

not apply to cases other than those of collision.

6. This case coming before the court below on motion for judgment

under the order which governs the practice in sucl^ cases, and which is

identical with EngUsh Order 40, Rule 10, of the orders of 1875, the court could
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give judgment, finally determining all questions in dispute, although the

jury may not have found on them all, but does not enable the court to dis-

pose of a case contrary to the finding of a jury. In case the court consider

particular findings to be against evidence, all that can be done is to award a

new trial, either generally or partially under the powers conferred by the

rule similar to the English Order 39, Rule 40.

The Supreme Court of Canada, giving the judgment that the court below

ought to have given, was in this case in a position to give judgment upon the

evidence at large, there being no findings by the jury interposing any obstacle

to their so doing, and therefore a judgment should be entered against both

defendants for $80,000 and costs.

[In this case the Judicial Committee of the Privy Council granted leave

to appeal, but the case was settled before coming on for hearing. ]

Sewell V. B. C. Tow. Co.-Ix, 527.

6. Agreement to insure ship to amount of advances, construction of.

See AGREEMENT 10.

7. Merchants' Shipping Act, 1854-^Does not prevent property in ship

passing to assignee in insolvency under Insolvent Act, 1875.

See INSOLVENCY 13.

8. Gbarter party—Demnrrage—Dead freight—Damages.
The " Wbickham " was chartered by tbe appellants by a charter-party

entered into between them as merchants, and the respondent as owner act-

ing by Messrs. Carbray, Routh & Co., at Montreal, on the 25th of October,

1880 ; by which it was agreed that the steamship, then on her way to the

port of Montreal with cargo from Barrow, should proceed to Montreal, and

there be loaded by the appellants with a full and complete cargo of wheat

(and) or rye or other goods ; at least two-thirds of the cargo to be wheat,

maize, peas (and) or rye ; oats (and) or barley, if shipped, not to exceed one-

third of the cargo, and if fiour, not to exceed two thousand barrels.

The charterers were given the option of cancelling this charter party if

the vessel did not arrive at Montreal by the 10th of November. The freight

was fixed at certain rates for the different kinds of grain or flour, according

as the ship should go to the continent direct, to the United Kingdom for

orders, or to the United Kingdom direct. If other lawful merchandise were

shipped, the charterers engaged to pay the same total amount of freight as

the ship would make with a full cargo of wheat at the above rates. The pen-

alty for non-performance of the agreement was fixed at the estimated amount

of freight ; that is to say, at the amount of freight the vessel would earn if

fully loaded, estimated at the rate for a full cargo of wheat at tbe rate

stipulated.
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With reference to the rate of loading, the charter contained the clause

which follows :_" Ten running days, Sundays excepted, are to he allowed the

said merchant (if the ship be not sooner dispatched) for discharging ; com-
mencing from the time of ship being ready to deliver cargo. Ship to be
loaded as fast as can be received in fine weather, and ten days on demurrage
over and above the said lying days at £40 per day. Lighterage, if any, to be
at merchant's risk and expense.''

It was further provided that the cargo should be brought to and taken
from alongside the ship at the ports of loading and discharge at the mer-

chant's risk and expense.

Owing to the lateness of the season there was a special clause as to the

time of the leaving of the ship, which read as follows :
—" Should ice set in

during the loading so as to endanger the ship, the master to be at liberty to

sail with part cargo and to have leave to fiU up at any open port on the way
homeward for ship's benefit."

The vessel arrived at Montreal on the 8th of November, 1880. A verbal

notice was given on the following day by the captain and Mr. Eouth the agent,

who were daily in communication with the appellants during the discharging

of the ship, which was completed on the thirteenth November. On the

fifteenth the ship was examined by the port warden, accordiug to the custom

of the port, and his certificate ofher readiness for cargo delivered at half-past

eleven in the forenoon to the appellants. And the respondent contended

that the appellants were bound, according to the custom of the port, to begin

loading at noon on that day. The appellants, however, had no cargo ready,

and the loading only began at one o'clock on the following day ; one day

being thus lost, according to the respondent's contention. The cargo brought

alongside on this day was rye alone, and was put into the number two hold

of the vessel, forward, at the request of the appellant's foreman. The load-

ing continued up to five o'clock in the afternoon of that day, and was re-oom-

menced at seven o'clock on the following morning, the seventeenth.

The appellants continued loading rye into this forward hold until two

o'clock in the afternoon, when they were stopped by the captain, the safety

of the ship being endangered by her being loaded down by the head. He
accordingly refused to take any more cargo into this forward hold, and the

appellants refused to put the rye, which was the only grain that they had,

into any other of the holds of the vessel, as they wished to keep them for

wheat alone. The appellants having no other grain ready, the loading of the

vessel was stopped until eight o'clock on the morning of the nineteenth, when

other grain came alongside, and the loading was continued at number two

and three holds ; and went on ni^t and day until six o'clock on the morn-
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ing of Sunday the twenty-first, when the vessel sailed from the port in con-

sequence of the setting in of the ice.

The respondent claimed that the whole of the eighteenth and half of the

seventeenth were thus lost by the failure of the appellants to supply grain

;

and the loading of the vessel was thus delayed for one day and a-half, besides

the first day already mentioned. The respondent also claimed that the vessel

was not loaded at any time as fast as she could receive cargo ; and had she

been loaded from the time she was ready to take in cargo as fast as site

could have received it, she would have been loaded with a full and complete

cargo before sailing.

When the vessel left she was two hundred and fourteen and a-half tons

short of a full cargo. The respondent therefore claimed two and a-half days

demurrage at forty pounds per day ; and the freight upon two hundred and

fourteen and a-half tons of cargo, at the same rate as though an equal quan-

tity of wheat had been shipped, namely ; at the rate of six shillings and three

pence a quarter, amounting in all to the said sum of £313.0.0. sterling.

The Superior Court for Lower Canada allowed the dead freight, £313,

rejecting the claim for demurrage.

The Court of Queen's Bench confirmed the judgment of the Superior

Court.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ments of the courts below, that the evidence showed that the freighters had

not proceeded with the loading with the despatch required by the charter

party, that the captain was justified in leaving when he did, and that respon-

dent was therefore entitled as damages to the amount of the agreed freight

which he would have earned upon the deficient cargo.

That the demurrage mentioned in the charter had no reference to the

loading of the ship, but to the lying days and were over and above such

days.

Per Ritchie C.J—In this case the freighter agreed to load a full and

complete cargo, and therefore he must have known that if he failed to per-

form his agreement he would be liable to the ship owner in damages under

the name of dead freight, which damages, however, could not be considered

unUquidated, because by the express terms of the agreement the proper

measure of the ship owner's claim is to be the amount of the agreed freight

which he would have earned upon the deficient cargo. Had there been no

stipulation as to the measure of damages, the ship owner would have been

entitled to a reasonable sum, or unliquidated damage {McLean v. Ihming,

L. R. 2 H. L. Sc. 128.) In this case a specific sum was fixed for dead freight

inthese terms, "penalty for non-performance of this agreement estimated
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amount of freight." If therefore the ship owner was in fault the estimated

amount of freight on cargo she might have reoeiyed but for this default

would be the estimated amount of freight the ship would have earned but

for such default.

The facts sufSciently showed, in the absence of any evidence to the con-

trary, that the port warden's certificate was sent to the appellant's office

before noon of the 15th of November, and therefore the loading should have

commenced on that day ; but, assuming that it was received after 12 o'clock

of the 15th, the charterer did not commence loading until 1 o'clock p.m. of

the 16th. There was ample evidence to show that had the loading been

begun when and continued as it should have been, by the freighters supply-

ing the cargo as required, a full cargo could have been loaded by Friday, the

19th, without night work, and she did not in fact leave untU Sunday, the

21st. As to the loss of time from 2 o'clock of the 17th, when loading was

stopped by the captain's order, up to 8 a.m. on the 19th, it arose entirely

from the default of the shippers. The captain was justified in refusing to

allow any more grain to be put in the forward hold, and the shippers should

have been prepared with cargo to go on with the loading in a proper manner,

and not being in a position, or willing, to do so, the responsibility for the

delay must rest with them. The appeal should be dismissed with costs, and

costs in the court below, except the costs of the respondent's cross appeal,

which should be dismissed with costs, because, as to the question of demur-

rage the ten days on demurrage mentioned in the charter party clearly refer

to, and are over and above, the lying days, which are the running days

allowed for discharging cargo, commencing from the time of the ship's being

ready to deliver cargo, necessarily at the port of destination, and have no

reference to the loading of the ship, and therefore there is no ground what-

ever for any claim for demurrage.

The evidence clearly shows that the ship was entirely justified from the

state of the weather in leaving at the time and under the circiunstances she

did. The exercise of the option to leave without a full cargo did not absolve

the appellants from their obligation fully to load the ship, for their failure

to do so arose from their own laches.

Foumier, Henry, Taschereau and Gwynne JJ. also gave judgments to

the same effect.

Appeal dismissed with costs.

Lord V. DaTldson.—8th Marcb, 1886t

Short-hand Writer—^Notes of—Not extended in his own handwrit-

ing, but signed by him, admissible in evidence.

See ELECTION 19.

32
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SlEindCr—Frlvllegeil comnmnicatlons—Pnbllc officer.

The appellant, D., having been appointed Chief Post Office Inspector for

Canada, was engaged, under directions from the Postinaster General, in mak-

ing enquiries into certain irregularities which had been discovered at the St.

John post office. After making enquiries, he had a conversation with the

respondent, W., alone in a room in the post office, charging him with abstract-

ing missing . letters, which respondent strongly denied. Thereupon the

Assistant Postmaster was called in, and the appellant said : "I have charged

'

Mr. W. with abstracting the letters. 1 have charged Mr. W. with the abstrac-

tions that have occurred from those money letters, and I have concluded to

suspend him." The respondent, having brought an action for slander, was

allowed to give evidence of the conversation between himself and appellant.

There was no other evidence of malice. The jury found that appellant was

not actuated by ill-feeling toward the respondent in making the observation

to him, but found that he was so actuated in the communication he made to

the Assistant Postmaster.

Held, on appeal, 1. That the appellant was in the due discharge of his

duty and acting in accordance with his instructions, and that the words

addressed to the Assistant Postmaster were privileged.

2. That the onus lay upon respondent to prove that the appellant acted

under the influence of malicious feelings, and as the jury found that the

appellant had not been actuated by ill-feeling, the respondent was not

entitled to retain his verdict, and the rule for a non suit should be made

absolute.

Dewe T. Waterbury.—Tl, 148.

2. Damages, in action of—Duty of Appellate Court.

. See JURISDICTION 5.

" LIBEL.

Solicitor and Client—Purchase of land by Solicitor.

-See SALE OF LANDS 5.

2> Negligence—Omission to include property in mortgage—Omission to

register—laches toy client—Evidence,

C, a member of defendant's firm of solicitors, was employed to prepare

a mortgage for W., who gave instructions partly verbal and partly written.

Nearly six years after W. brought an action against the firm for neglecting

to register the mortgage, and shortly before the trial asked to be allowed to

add to his statement of claim an allegation of neglect to include a certain

property in the mortgage, which he claimed had been included in the

instructions. There was confficting evidence at the trial as to the instruc-

tions, and judgment was given for the defendants, which judgment was sus-

tained by the Divisional Court and by the Court of Appeal.
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On appeal to the Supreme Court of Canada, Held, affirming the judg-

ments of the courts below, that as the plaintiff had delayed so long in prose-

cuting his claim against the defendants, and the judge who heard the case

had decided against him on the evidence, this court would not interfere

with that judgment affirmed by two courts.

Appeal dismissed with costs.

White T. Cnrrle. 22 C. I. J. K.-lfOTember 16th, 1885.

Special Case—Further evidence.

See EVIDENCE 1.

Specific Performaiice—Of agreement for sale of lands.

See SALE OP LANDS 3, 10, 16.

2. Of agreement for sale of patent.

See PATENT OF ENVENTION 2.

Stamps—On bill of exchange—^Plea of want of.

See BILLS OF EXCHANGE AND PROMISSORY NOTES 2, 6.

See BRITISH NORTH AMERICA ACT, 1867.

" COMPANIES' ACT 1862 (IMP.)

« MERCHANTS' SHIPPING ACT 1854 (IMP.)

" STATUTE OF FRAUDS.
" STATUTE OF LIMITATIONS.

" SUPREME AND EXCHEQUER COURTS ACTS.

2. As to effect of recital in private act, and distinction between public

and private acts.

Corporation of the City of Qaebec v. Qnehec Central By. Co.—x, 563.

Statute ofFrauds.
See MORTGAGE 8.

" SALE OF LANDS 7, 10.

« BOUNDARY 2.

. « SALE OF GOODS 10.

Statute of Limitations.

See LIMITATIONS
« POSSESSION.

Stenographer—^Fotes of received in evidence when signed by him.

ELECTION 19.

Stoppage in transitu—^Goods m bond.

The appellants, merchants in New York, sold to E. B. & Co., at Toronto,

250 barrels of currants on credit, and consigned the same in bond. A bill

of lading thereof was duly received by E. B. & Co., who paid the freight

32i
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thereon and gave their acceptance for the price of the said goods, as well as

for the cartage and American bonding charges. The goods, on arrival, were

entered and bonded in the consignees' name, and placed in one of the

customs bonded warehouses subject to the payment of the duties. E. B. &

Co. sold and delivered 150 barrels, and the remaining 100 barrels were T)onded

under 31 Vic. ch. 6, D., in a portion of E. B. & Co.'s warehouse, partitioned

oft and used by the customs authorities. Before the acceptances matured,

and while a portion of the goods remained in bond, E. B. & Co. became insol-

vent.

Held, affirming judgment of the Court of Error and Appeal, Ontario, that

the transiius was at an end, and that the appellants had lost the right to

stop the goods remaining in bond.

Howell v. Alport, 12 U. C. C. P. 375, and Graham v. Smith, 27 U. C. C.

P. 1 over ruled.

Wiley V. Smith.-li, 1.

Streams

—

r. s. O. cb. us sec. l, constmctton of—ITon-floatable streams-

Private property.

By the decree of the Court of Chancery for Ontario the respondents were

restrained from driving logs through, or otherwise interfering with a certain

stream, where it passed through the lands of the appellant, and which por-

tion of said stream was artificially improved by him so as to float saw logs,

but was found by the learned judge at the trial not to have been navigable

or floatable for saw logs or other timber, rafts and crafts, when in a state of

nature. The Court of Appeal reversed this decree, on the ground that C. S.

U. C. ch. 48 sec. 15, re-enacted by R. S. 0. ch. 115 sec. 1, made all streams,

whether naturally or artificially floatable, public waterways.

Held, reversing the judgment of the Court of Appeal and restoring the

decree of the Court of Chancery, that the learned Vice-Chancellor who tried

the case, having determined that upon the evidence adduced before him,

the stream at the locus in quo, when a state of nature, was not floatable

without the aid of artificial improvements, and such finding being supported

• by the evidence in the case, the appellant had, at common law, the exclusive

right to use his property as he pleased, and to prevent respondents from

using as a highway the stream in question where it flowed through appel-

lant's private property.

Held, also (approving of Boale v. Dickson 13 U. C. C. P. 337,) that the

C. S. U. C. ch. 48 sec. 15, re-enacted by the R. S. O. ch. 115 sec. 1, which

enacts that it shall be lawful for all persons to float saw logs and other

timber, rafts and crafts down all streams in Upper Canada, during the spring,

summer and autumn freshets, etc., extends only to such streams as would.
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in their natural state, without improvements, during freshets, permit saw

logs, timber, etc., to be floated down them, and that the portions of the

stream in question, where it passes through the appellant's land, were not

within the said statute.

[The Privy Coimcil have since reversed the decision of the Supreme Court

and restored the judgment of the Court of Appeal, 9 App. Cases 392.]

Mclaren y. Caldwell.—Tiii, 435.

Streets—Of city of Halifax, duty of corporation to keep in repair.

See COEPOEATIONS 18.

2. Of city of Quebec—^Authority to North Shore Eailway Company to

fuse—Non-liability of corporation.

See CORPORATIONS 21.

3. Of town of Portland, N.B.—^Liability for defect in sidevralk.

See CORPORATIONS 23<

Substitution—Eight of substitutes when substitution open, to attack

deed given for insufficient consideration.

See DEED 3.

2. Action by substitute against institute for detaching property.

See WILL 10.

o> Sabstitntlon, curator to—Kigbts of actlou—Intervention by a plaintiff

In anotber capacity when irregnlar—Art, 154 C. C. P.

Held, affirming the judgment of the court below, that a curator to a

substitution has no right of action to recover from a curator in whose stead

he has been appointed any monies due by the latter and belonging to insti-

tutes.

Also, that an assignee of the institutes has no right to intervene in an

action brought by said assignee in his capacity of curator to the substitution,

and in which no final judgment could have been obtained which could impair

the legal rights of the institutes.

Semble.^An intervention filed when the action has been heard on the

meijts and the case is en delih4r4 is irregular.
'

Appeal dismissed with costs.

Dorion t. Dorion.—Sth March, 1886.

SUCCeSSiOU—^Acceptance of an Insolvent snccession—Wben obtained by

Irand—Notary, duty of—Arts. 646, 650 C. C, P. ^—Appeal.

A., who had a claim against the insolvent estate of Dr. B., purchased a

right of redemption Dr. B. had at the time of his death m a certain piece of

land; and in order that B. et al. (the respondents, Dr. B.'s children), who

were perfectly solvent, should accept the succession of Dr. B., A. caused

to be prepared a deed of assignment by a notary of this right of redemption
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to B. et al., who, a few days after the death of their father, had been induced

for a sum of $50 to consent to exercise this right ofjedemption. The notary

who prepared the deed without the knowledge of B. et al., returned it to A.,

telling him that he did not like to receive the deed because he believed that

in signing itB.et al. made themselves heirs of Dr. B., and besides he believed

that if B. et al. knew that in signing the deed they accepted the succession

of their father, and were responsible for his debts, they would not sign.

Another notary residing at a distance was sent for by A., to whom he gave

the deed as prepared, and the notary then went to the residence ofB. et al.,

read the deed to the parties, and without any explanation whatever passed

and executed the deed of cession, whereby B. et al. became responsible for

the debts of their father. On being informed of thp legal effect of their sig-

nature, B. et al. formally renounced to the succession of their father. There

was also evidence that B. ei al. had done some conservatory acts and acts of

administration for their mother, but it was not proved that in any of these-

transactions they had taken the quality of heirs. The amount in dispute

was made up by including interest, w^iich on the face of the declaration was

prescribed. The respondents did not demur to this part of the demand, nor

was any separate judgment rendered as to it.

Held, 1- That the case was appealable.

2. That the acceptance of an insolvent succession is null and of no effect

when it is the result'of deceit and corrupt practices, artifices and fraud.

3. That as A. in this case obtained the signatures of B. et al. to the deed

in question by fraud, the latter should not be burthened with the debts of

their insolvent father.

4. That it is the duty of a notary when executing a deed to explain to

an illiterate grantor .the legal and equitable obligations imposed by the deed,

and consequent on its execution. (Henry J. dissenting.)

Ayotte V. Boucher- ix, 460.

2 . Moneys deposited in bank to credit of—Eolation of creditor and debtor.

See BANKS AND BANKING 4.

Supreme and Exchequer Courts Acts—ss vicci..ii-constr«ction
of sec. 17.'

The court of last resort in Prince Edward Island is the Supreme Court

of Judicature in that province.

Kelly T. Sulivan-i, 1.

2. Construction of—Sec. IT " sum or value in dispute."

See JURISDICTION 4.
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3. Constrnction ofsec. 23.

Held, under section 22 of the Supreme and Exchequer Court Act, no

appeal lies from the judgment of a court granting a new trial, on the grotmd .

that the verdict was against the weiglit of evidence, that being a matter of

, discretion. [But see S. C. A. A. 1880 sec. 4.]

Boak T. The Merchants' Marine Ins. Co.—i. 111.

4. Constrnction of sec. 26.

Held, that the court proposed to be appealed from, or any judge thereof,

cannot, under section 26 of the Supreme and Exchequer Coiurt Act, allow an

appeal when judgment had been signed, entered or pronounced previous to

the eleventh day of January, 1876.

Taylor v. The Queen.—1, 65.

5. Construction of sec. 39

.

By 38 Vic. ch. 11, sec. 38, the Supreme Court being, authorized, in its

discretion, to order the payment of the costs of the appeal, the decision in

this case will not necessarily prevent the majority of the court from order-

ing the payment of the costs of the appeal in other cases where there is an

equal division of opinion amongst tlje judges.

[But see Practice 29.]

The 1.&1.& Glohe Insurance Co. t. Wjld.— 1, 605.

6. Construction of sees. 38 and 49.

Held, that since the passing of 32 and 33 Vic. ch. 29, sec. 80, repealing

so much of ch. 77 of Cons. Stat. L. C. as would authorize any court of the

Province of Quebec to order or grant a new trial in any criminal case ; and

of 32 & 33 Vic. ch. 36, repealing sec. 63 of ch. 77 Cons. Stat. L. C, the Court

of Queen's Bench of the Province of Quebec has no power to grant a new

trial, and that the Supreme Court of Canada, exercising the ordinary appel-

late powers of the court, under sees. 38 and 49 of 38 Vic. ch. 11, should give

the judgment which the court whose judgment is appealed from ought to

have given, viz. . to reverse the judgment which has been given, and order

prisoner's discharge.
Ialibert6 V. The Queen.—i, 117.

See ELECTION 10, 13.

« HABEAS CORPUS. '

» INSOLVENCY 3.

« JURISDICTION 7, 8, 9, 11, 13, 17, 22, 23, 31, 36, 40.

« NEW TRIAL 4.

« LICENSE 7.

" PRACTICE. 41.

SuretysMp—Contract of with fii-m—^Death of partner—Liability of

Surety after.

See PARTNERSHIP 6.
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Synod—^By-law of—Alteration of application of Commutation Fund.

See COMMUTATION FUND.

Tax—On transient merchants, ti-aders, &c.

See LICENSE.

2. Upon filings in court—43 & 44 Vic. ch. 9 sec. 9 (Q.).

See LEGISLATURE 7.

3. Non-liability of Crown for.

See ASSESSMENT AND TAZES 12.

« PETITION OF EIGHT 21.

Telegraph Company—Liability of for message.

See LIBEL.

2. Erection of line—Eight to cut trees.

See TRESPASS 7.

Tenants in Common—Non-joinder of tenants In common as plaintiffs

in action for nse and occupation—Mesne profits.

C. 0. H. and J. E. H. were tenants in common of certain property under

the will of their father, T. H., and each occupied a portion of such property.

On the 30th December, 1868, the plaintiff purchased" the interest of C. 0. H.

at sheriff's sale. C. 0. H. died on the 7th March, 1870, and his widow, the

defendant, with the assent of J. E, H., remained in possession of the portion

of the property which had been in the possession of C. 0. H. As the result

ofproceedings for partition carried on against the heirs of T. H., and to

which the defendant was no party, the portion so occupied by the defend-

ant was, on the 12th August, 1873, alloted to the plaintiff as sole owner. He

thereupon brought an action for use and occupation, adding a count in tres-

pass for the mesne profits since the death of C. 0. H.

The Supreme Court of Nova Scotia made absolute a rule nisi to enter a

non-suit, being of opinion that no action would he for use and occupation,

the widow occupying adversely ; that no action would lie for mesne profits

as there had been no previous recovery in ejectment by plaintiff, and that

even if a contract had been proved to sustain use and occupation, the non-

joinder of J. E. H,, as a plaintiff, was fatal to the action as brought, (See 2

Russ. & Ches. 229.)

The Supreme Court of Canada, Ueld, 1. An action of trespass for

mesne profits is consequential to the recovery in ejectment.

2. Even if such an action would he under some circumstances without

ejectment brought, the plaintiff could not recover without satisfactory evi-

dence of actual entry and possession.

3. After, entry, there is a relation back to the actual title as againsti a

wrong-doer, and an action may be maintained for tresptws prictr to such

entry.
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But in this case, besides a deficiency of evidence of entry, there was

some evidence that the defendant remained in possession subsequent to the

12th August, 1873, the day the plaintiff's title accrued, with the assent of-

the plaintiff. Strong J. dubitante.

4. In any event the action for mesne profits would not he, the defend-

ant having been previous to the 12th August, 1873, in possession with the

consent of J. E. H., the co-tenant in common, and being, therefore, entitled

to a notice to quit, or demand of possession, before her possession could be

considered tortious.

Lecaln t. Hosterman.—28tli January, 1S7S.

Tenant for Life—Insurable interest of.

See mSUEANCE, JFIRE 14.

2. Possession of tenant of—Statute of Limitations as respects remainder-

mati.

See POSSESSION 9.

lenanCy at Will—statate of I.iinltatlons—Possessloa as caretaker-
Finding of tbe Jndge at tlie trial.

The plaintiffs father, who lived in the township of T., owned a block of

400 acres of land, consisting respectively of lots 1 in the 13th and 14th con-

cessions of the township of W. The father had allowed the plaintiff to

occupy 100 acres of the 400 acres, and he was to look after the whole and to

pay the taxes upon them, to take what timber he required for his own use,

or to help him to pay the taxes, but not to give any timber to any one else,

or allow any one else to take it. He settled in 1849 upon the south half of

lot 1 in the 1 3th concession. Having got a deed for the same in November,

1864, he sold these 100 acres to one M. K. In December following he moved

to the north half of this lot No. 1, and he remained there ever since. The

father died in January, 1877, devising the north half of the north half, the

land in dispute, to the defendant, and the south half of the north half to the

plaintiff. The defendant, claiming the north 50 acres of the lot by the

father's will, entered upon it, whereupon the plaintiff brought trespass,

claiming title thereto by possession. The learned judge at the trial foimd

that the plaintiff entered into possession and so continued merely as his

father's caretaker and agent, and he entered a verdict for the defendant.

There was evidence that within the last seven years, before the trial, the

defendant as agent for the father was sent up to remove plaintiff off the

land, because he had allowed timber to be taken off the land, and that

plaintifi undertook to cut no more and to pay the taxes and to give up pos-

session whenever required to do so by his father.
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Held, reversing the judgment of the Court of Appeal for Ontario, that

the evidence established the creation of a new tenancy at wiR within ten

years.

Per Gwynne J That there was also abundant evidence from which the

judge at the trial might fairly conclude, as he did, that the relationship of

servant, agent, or caretaker, in virtue of which the respondent first acquired

the possession, continued throughout.
Ryan t. Ryan.— t, 387.

Tender—Plea of—Effect of.

;See SALE OF GOODS 12.

Timber—Sale of—Agreement for.

See AGREEMENT 1, 4.

2. Licenee to cut.

See NEW TEIAL 3.

3. Crown regulations as to payment of dues on.

See PETITION OF EIGHT 18.

4. Advances to get out—^Lien for.

See LIEN 2.

O, Proceeds of sale of Timber—Rigtat to apply to re-pay advances—Account.

The declaration of the appellant, plaintiff in the court of original juris-

diction, set out, that at Quebec, on the 14th of June, 1877, he was the owner

and in possession of a raft of white pine timber, containing about 156,000

feet, and valued at $30,000. That, being in want of money, he then applied

to the defendant Eoss for a loan of $3,000, which he obtained on transferring

to the defendant, as security, thfe raft in question. That the defendant had

since disposed of the timber, but never accounted to him for the proceeds.

The plaintiff, admitting that the defendant was entitled to re-pay himselfout

of the funds in his hands, an advance of $3,000, and all expenses necessarily

incurred by him in connection with the custody and sale of the" raft, prayed

that he be condeniiied to render an account, or, in default, to pay $30,000,

the alleged value.

The defendant, while acknowledging the receipt of the timber, pleaded,

amongst other things, that it was received, not from the plaintiflFDoran,

but from one William Bannerman, whose property it was, under whose

instructions he had disposed of it, and to whom he had, long before suit

brought, duly accounted for its disposal.

As the case turned exclusively on the view to be taken of the evidence

respecting the nature of the transactions between Eoss, Bannerman and

Doran, and the facts are somewhat complicated, it is considered unneces-

sary to set them out at length.



50*7

Timber—Continuod.

The Superior Court (Meredith C.J.)) held that the plaintiff was not

entitled to the account for which he asked, the dealing^ of defendant having

been with Bannerman, to whom alone the defendant was accountable, and
Doran having no real interest when his action was brought.

This judgment was affirmed by the Court of Queen's Bench for I ower

Canada, and on appeal to the Supreme Court of Canada, it was Held that it

should be afSrmed by the latter court. Foumier and Henry JJ. dissenting.

Appeal dismissed with costs.

Eoran t. Boss.—23r(l June, 1884.

Timber License Injanctlon—41 vie. ch. 14 (P. Q.)—Sale toy commis-
sioner of Crown lands of lands snbject to current timtoer licenses,

effect of^ljicensee's riglits.

Under the provisions of the Quebec Act, 41 Vic. ch. 14, the D. of C. L. & C.

Co., in November, 1881, alleging themselves to be proprietors and in pos-

session of a number of lots in the township of Whitton, P. Q., obtained an

ex parte injunction, restraining Gr. B. H, et al. from further prosecuting lum-

bering operations which they had begun on these lots. G. B. H. et al. were

cutting in virtue of a license from the government, dated 3rd May, 1881,

which was a renewal of a former license. By a report of the executive coun-

cil of the Province of Quebec, dated 1st April, 1881, and approved of by the

Lieutenant-Governor in council on the 7th of the same month, the commis-

sioner of Crown lands was authorized to sell to the company the lands in

question, and the company deposited $1>!,000 to the credit of the depart-

ment, to be applied on account of the intended purchase. On the 9th

of May the company gave out a contract for the clearing of a portion of the

land, and on 19th July, 1881, the commissioner executed a deed of sale in

favor of the company, subject, amongst other conditions, " to the current

licenses to cut timber on the lots." Upon the' writ being returned, the

injunction was suspended. G. B.H. «i o?. answered the petition, and the

Superior Court dissolved the injunction. On appeal to the Court of Queen's

Bench, this judgment was reversed and the injunction applied for made

perpetual.

On appeal to the Supreme Court of Canada, Held, (Henry and Gwynne

JJ. dissenting), that J>. of C. L, & C. Co. had not acquired any valid title to

the lands in question prior to the 19th July, 1881, and that by the instrument

of that date their rights were subordinated to all current licenses, and G. B.

H. et al. having established their right to possess said lands for the purpose

of carrying on their lumber operations under a Ucense from the Crown,

dated 3rd May, 1881, the injunction granted exparte to theD. of C. L. & C.

Co., in November, 1881, under the provisions 41 Vic. ch. 14 (P.Q.), had been

properly dissolved by the Superior Court.

Hall T, Dom. of Canada Land and Colonization Company.—viii, 631.
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2. Permits to cnt timber (Sfaii.)—Riglits of bolders of—Dominion I^ands Act,

1879, sec. 53.

On the 21st November, 188], Sinnott et al. obtained a permit from the

Crown Timber Agent, Manitoba :
" to cut, take and have for their own use

from that part of Eange 10 B, that extends five miles north and five miles

south of the Canadian Railway track, the following quantities of timber,

2,000 cords of wood and 25,000 ties, permit to expire on 1st May, 1882." A
similar permit was granted toSinnott et al. on the 10th February, 1882, to

cut 25,000 ties. In February, 1882, under leave granted by an order in

couilcil of 27th October, 1881, Scoble et al. cut timber for the purposes of

the construction of the Canadian Pacific Eailway, from the lands covered by

the permit of 21st November, 1881. Sinnott et al. by their bUl of complaint,

claimed to be entitled by their "permit" to the sole right of cutting timber

on said lands until the 1st of May, 1882, and prayed that the defendants

Scoble et al. might be restrained by injunction from cutting timber on said

lands, and might be ordered to account for the value of the timber cut.

Scoble et al. justified their acts under the order in council of the 27th

October, 1881, and denied the exclusive possession or title to the lands or

standing timber.

The plaintiffs applied ex parte for, and obtained, an interim injunction

against the defendants. At the hearing Miller J. made the injunction per-

petual, and ordered a reference to ascertain the damages caused plaintiffs

by the cutting of the timber by defendants. On re-hearing, this decree was

reversed and a decree was made in effect dismissing, the plaintiffs bill with

costs and directiog an account to be taken of the damage sustained by reason

of the interim injunction.

Held, that the decree made on rehearing by the Court of Queen's Bench

of Manitoba should be af&rmed, that the permit in question did not come

within the provisions of the Dominion Lands Act of 1879 and did not vest in

the plaintiffs any estate, right or title in the tract ofland upon which they were

permitted to cut, nor did it deprive the government from giving like licenses,

or others of equal authority, to other persons, as long as there was sufficient

timber to satisiy the requirements of the plaintiflfs' licenses.

Appeal dismissed with costs.

Sinnott v. Scoble. 20 CT L. J. 260 ; 4 C. L. T. 3t6.-23ra Jnne, 1881.

3. License granted by Old Province of Canada—Dispute with New

Brunswick—Petition of Eight against Dominion by Licensee.

See PETITION OF EIGHT 20.

Timber Limits—Sale of.

See SALE OF LANDS 1.
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2. Bonus on transfer of, payable by purcbaser wben agreement silent.

See SALE OF LANDS 9.

Title—Completion of—Specific performance.

See SALE OF LANDS 4.

2. Under decree—Confii-med by statute E.S.IST.S. 4th series cb. 36 sec 47.

See SALE OF LANDS 17.

Tort—Petition of rigbt will not lie for.

See PETITION OF EIGHT 1, 10, II, 15.

Towage—Conti-act of

See SHIPS AND SHIPPING 5,

2. " Vessel to go out in tow "—Insui-ance.

See INSURANCE, MARINE 1.

Trade and Commerce.
See PARLIAMENT OF CANADA 5.

Trade Mark—infringement—injunction.

B. ei al. manufactured and sold cakes of soap, having stamped thereon

a registered trade mark, described as follows : A horse's head, above vrhich

were the words " The Imperial ;" the words " Trade Mark," one on each side

thereof; and underneath it the words " Laundry Bar." " J. Barsalou & Co.,

Montreal," was stamped on the reverse side. D. et al. manufactured cakes

of soap similar in shape and general appearance to those of B. et al., having

stamped thereon an imperfect unicorn's head, being a horse's head, vfith a

stroke on the forehead to represent a horn. The words " Very Best " were

stamped, one on each side of the head, and the words " A. Benin, 145 St.

Dominique St." and "Laundry " over and under the head. At the trial the

evidence was contradictory, but it was shown that the appellant's soap was

known, asked for and purchased by a great number of illiterate 'persons as

the " horse's head soap."

Held, Henry J. dissenting, reversing the judgment of the Queen's Bench

(appeal side) and restoring the judgment of the Superior Court, that there

was such an imitation of B. et aVs trade mark as to mislead the public, and

that they were therefore entitled to damages, and to an injunction to

restrain D. et al. from using the device adopted by them.

Barsaiou v. Darling.—Ix, ell.

2. Action for Infringement of, and for Injunction—JTo resemblance likely to

deceive ordinary pnrcbasers—13 Tic. cb. 32, sec. 4.

The appellant, a resident of the United States, manufactured a stove

polish put up in small oblong cubical blocks, encased in a wrapper of red

paper, on which was printed a vignette or picture of an orb rising above a
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body of water, and across the picture were the words " The Bising Sun Store

polish." This comprised the appellant's trade mark, and the same was duly

registered in the United States Patent OflBce, on or about the 8th July, 1870,

and ever since that time the appellant used in the United States and in cer-

tain parts of Canada the trade mark in the form described.

On the 20th of December, 1879, the appellant registered his trade mark

with the Minister of Agriculture of Canada.

About the 22nd October, 1876, the defendant registered a trade mark for

stove polish, called by him " The Sunbeam Stove Polish,'' without any cut or

device resembling sunbeams or rays.

Afterwards, about the year 1877, the defendant put an indication of sun-

beams upon his labels and upon his boxes containing packages of his stove

polish.

This placing the device of sunbeams upon the packages was the subject-

matter of the complaint in the present action.

The action was brought for the purpose of recovering damages from the

defendant, and for an injunction restraining him from placing the said device

of sunbeams upon his stove polish.

The defence fyled by the defendant in the Superior Court amounted to

a denial that he took any portion of the appellant's trade mark as a device

upon his packages of stove poUsh.

It was not pretended by the appellant that the packages in which the

stove polish was put by the original defendant, resembled those in which

the appellant's stove polish was put up, but it was urged that the appellant's

stove polish was known throughout Canada and the United States as " The

Rising Sun Stove Polish ; " that persons hearing of the " Rising Sun Stove

Polish," and enquiring therefor, could be deceived into taking " The Sunbeam

Stove Polish " in lieu thereof, owing to the imitation of part of the device

forming a portion of the appellant's trade mark, and that the device upon

the boxes containing the original defendant's packages of stove polish was

even a greater infringement of the appellant's trade mark than was the

device upon the packages themselves.

The Superior Court for Lower Canada (Johnson J.) dismissed the plain-

tifl's action on the ground that he failed to show any infringement since the

date of the registration of his trade mark, the 20th December, 1879, and that

for any infringement prior to that date he was prevented from recovering by

42 Vic. ch. 22 sec. 4. The Court of Queen's Bench concurred in dismissing

the action, but upon the merits.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the Court of Queen's Bench, that the trade mark used by the defend-
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ant did not resemble that of the plaintiff, or a substantial part of plaintiff's,

and was not calculated to lead a purchaser to beUeve that the goods on

which it was placed were maaufactui-ed by plaintiff; in other words, to

deceive ordinary purchasers by enabling defendant to pass his goods as those

of the plaintiff.

Appeal dismissed with costs.

Morse v, Martin.—12tli January, 1885.

3. Rigbt to use one's own name—Goods dcsigrnated by one's own name sold to

deceive pnbllc.

Grage carried on partnership with appellant, Beatty, a valuable asset of

the business being a series of copy books designed by Beatty, and sold under

the name of "Beatty's Headline Copy Books." Beatty retired from the

firm, receiving $20,000 for his share in the business, and Gage subsequently

registered as a trade mark the word " Beatty " in connection with the copy

books.

After the dissolution, Beatty, under an agreement with the Canada Pub-

lishing Co., prepared a series of copy books which were sold under the name

of "Beatty's New and Improved Headline Copy Books," and a suit was

brought by Gage to restrain the appellants from selling the said books.

Held, affirming the judgment of the Court of Appeal, 11 Ont. App. E.

402, Henry and Taschereau J.J. dissenting, that appellants had no right to

sell "Beatty's New and improved Headline Copy Books," with the name
" Beatty " on the cover in such a position, or with such prominence of color

or form, as might deceive purchasers into the belief that they were purchas-

ing Gage's books.

Appeal dismissed with costs.

Canada Fnblislilng Co. et al. t. tiage. 22 C.L.J. 16.-16tli NoTemlter, 18S5.

Trader—^Transient—By-law of City of Quebec imposing license fee on.

See LICENSE 7.

2. Meaning of, under Insolvent Act, 1875.

See INSOLVENCY 4.

Trading Voyage.
See INSURANCE, MARINE 4.

Treating—On polling day—Corrupt practice.

See ELECTION 20.

Trees—Eight of telegraph company to cut.

See TRESPASS 7.

Trespass—Eight of action for, to wharf.

See NUISANCE.
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2. Action against speaker and members of Legislative Assembly.

See LEGISLATURE 9.

3. Title by possession.

See LIMITATIONS 2.

4. By individual corporators.

See COEPOBATIONS 7.

O. Registration—Notice—Bev. Stats. !N. S<, 4 series, eta. 79, sees. 9 and 19.

E. (the appellant) brought an action against H. (the respondent) for

having erected a brick wall over and upon the upper part of the south wall

or cornice of appellant's store, pierced holes, &c. H. pleaded inter alia,

special leave and license, and that he had done so for a valuable considera-

tion paid by him, and an equitable re-joinder alleging that plaintiff and those

through whom he claimed had notice of the defendant's title to this ease-

ment at the time they obtained their conveyances. In 1859 one C, who

then owned K's. property, granted by deed to H. the privilege of piercing

the south wall, carrying his stovepipe into the flues and erecting a wall above

the south waU of the bmlding to form at that height the no! th wall of

respondent's buUding, which was higher than R's. E. purchased in 1872 the

property from the bank of Nova Scotia, who got it from one F., to whom C.

had conveyed it—all these conveyances being for valuable consideration.

The deed from C. to H. was not recorded until 1871, and E's. solicitor, in

searching the title, did not search under C's. name after the registry of the

deed by which the title passed out of C. in 1862, and did not therefore

observe the deed creating the easement in favor of plaintiff. There was

evidence, when attention was called to it, that respondent had no separate

wall, and the northern wall above appellant's building could be seen.

Held, that the continuance of illegal burdens on R's. property since the

fee had been acquired by him were, in law, fresh and distinct trespasses

against him, unless he was bound by the license or grant of C.

2. That the deed creating the easement was an instrument requiring

registration under the provisions of the Nova Scotia Registration Act, 4

series, Eev. Stats., N. S., ch. 79, sees. 9 and 19, and was defeated by the

prior registration of the subsequent purchaser's conveyance for valuable

consideration, and therefore from the date of the registration of the convey-

ance from N. to F., that the deed of grant to H. became void at law against

F. and all those claiming title through him.

3. That to defeat a registered deed there must be actual notice or fraud,

and there was no actual notice given to E. in this ease, such as to disentitle

him to insist in equity on his legal priority acquired under the statute.
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PerGwynne J. diBsenting_That upon the pleadings as they stood on the

record, the question of the Registry Act did not arise, and that as the

inciunbrance complained of had been legally created in 1859, its mere con-

tinuance did not constitute a trespass, and that the action as framed should

not be sustained.

^ ^, . . , , „„ Ross V. Hunter—Til, 289.
6. Obstruction m harbor of Halifax.

See NAVIGATION 1.

7. Telesrapb Company-Erection of line—Blgrht to cnt trees—Company bonnd
to sbow necessity—31 Vic. cl». 52 incorporating Dominion Tele^apb Co.

The Act 34. Vic. ch. 52, incorporating the Dominion Telegraph Co.,

declares in the 4th section that the company may enter upon lands or places,

and survey, set off and take such parts thereof as may be necessary for such

line, &c., and in case of disagreement between the company and owners of

lands so taken, or in respect of any damage done to the same, it may be

settled by arbitration in the mode therein described. By section 20 the

company are authorized and empowered to enter upon the lands of any

person or persons, and survey and take levels, and to set out and ascertain

such parts thereof as they shall think necessary and proper for making the

said intended telegraph, and all such other works, matters and conveniences

as they shall think proper and necessary for the making, effecting, preserv-

ing, &c., the said telegraph, and to build and set upon such lands, such

station houses and observatories, watch houses, and other works, &c., as

and where the said company shall think requisite and convenient, &c. Pro-

vided always, that the said company shall not cut down or mutilate any tree

planted or left standing for shade or ornament, or any fruit tree, unless it

be necessary so to do, for the erection, use or safety of any of its lines.

In an action against the company to recover damages for cutting down

ornamental trees, the defendants pleaded that the trees were standing by

the side of a public highway, and the defendants were erecting their line of

telegraph along the highway ; and because the trees were in the way and

obstructed the passage of the line of telegraph, and because they deemed it

necessary and advisable to do so, they committed the acts complained of by

virtue of the statute and not otherwise.

The Supreme Court of New Brunswick, Held, 1st. That the arbitration

clause in the 4th section did not apply to a case like this, where the com-

plaint was that the defendants had wrongfully destroyed plaintift's trees

;

2nd. That the proviso in the 20th section imposed on the defendants, if the

ornamental trees should obstruct their line on the side of the highway where

they located it, the burthen of shovring that it was necessary for them to

take it on that side, and that the defendant's pleas were bad for want of an

33
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averment that it was ;ieoessary to cut the trees, not merely that they deemed

it necessary. (See 3 Pugs. & Bur. 553.)

On appeal to the Supreme Court of Canada, Held, that the judgment of

the court below should be affirmed.

Appeal dismissed with costs.

Ihe Dominion Telegrapli Co. t. Gilclirist.—IStli February, 1881.

8. Action of against sheriif.

See CONTRACT 14.

9- Trespass q. c. f., action for—I.liiiltatlons, Statnte of—Judgment entered

for defendant, evidence of—Plaintiff's title to locus Insufficient, and
evidence of continuous possession by defendant sufficient.

Tl^is was an action by L. P. F. for trespass for breaking and entering the

plaintiff's close, described as certain land and land covered with water in

Dartmouth, being and forming the bed, bank and waters of the stream leading

from Dartmouth first Lake and falling into the waters of HaUfax harbor,

and breaking down and prostrating the fences and walls of plaintiff there

standing upon the said close. The case was tried in 1873 before a jury, who

were unable to agree and were discharged by the Judge without rendering a

verdict. No further proceedings were taken in the cause until November,

1878, when the plaintiff, as assignee in insolvency of said L. P. F., having

intervened, it was ordered, by consent of parties, that a verdict should

be entered for the plaintiff upon the minutes of the evidence taken

on the said trial by the Judge, and that the cause with said evidence should

be remitted to the full court in banco at the next term thereof, who should

have power to draw inferences of fact as a jury might and to enter judgment

therein for either party, and, in case of said verdict for the plaintiff being

sustained, the court should have power to fix the damages. The plaintiff

claimed to be the legal owner of the locus in quo, under a deed from the

Inland and Biver Navigation Company, executed by the President and

Secretary of that Company to said L. P. F. on the first of April, 1870.

The defendant claimed the same land under a deed from the executors of

James Stanford, as land to which Stanford acquired a legal title by an exclu-

sive and uninterrupted possession, commencing as far back as 1832, and con-

tinuing up to the time of his death in 1870.

The Supreme Court of Nova Scotia entered judgment for the defendant

with costs.

On appeal to the Supreme Court of Canada, Held, affirming the judg-

ment of the court below, that the plaintiff failed to shew beyond a reasonable

doubt that the locus in quo yias, within the boundary of the canal property

and included in the deed to L. P. F., but, on the contrary, the court below
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were justified in coming to an opposite conclusion ; and further, that the

court below were quite justified iu coming to the conclusion that if the pro-

perty was so included and the Company ever had a title to the locus, there

was evidence of such an exclusive and continuous possession that any such

right or title was barred by the Statute of Limitations.

Appeal dismissed with costs.

Creighton t. Kulm.—ISth May, 1882.

10> Trespass q. c. f.—Dlarsb lands—Possession—Accretion—Justification as

Comntissloner of sewers nnder B. S. K. S. eta. 40—" Kew work "—Sanction
ofproprietors

This is an action of trespass brought in the Supreme Court of Nova

Scotia, on the 23rd day of June, 1881.

The land upon which the trespass in question in this cause is alleged to

have been committed is a salt marsh lying outside of a dyked marsh, in the

township of Falmouth, and between the dykes and the river Avon. It has

been formed within the last forty years, or there^ibouts, by an accumulation

of mud gathered there from time to time, in front of the plaintiff's land, and

extends southwardly and westwardly. It has been staked off for many

years on the north-east, designating the division line between that part of it

claimed and used for cutting grass by the plaintiff, on one side, and his

neighbor Church on the other. It is bounded on the N. W. by the running

dyke ; on the N. E. by the stakes mentioned ; and on all the other portions

of it by the Avon river, and a certain creek called the Windmill Creek. After

the mud had sufficiently accumulated grass began to grow, which was cut by

the plaintiff's brother, George, now deceased, for years. George died five

years before the trial, which took place in May, 1882, having first made his

wiU, by which he devised to the plaintiff all his landed property that he died

possessed of. The stakes were there since about J855 or 1856, one of them

being a solid, permanent one, and the others, if carried away, being replaced,

from time to time, by new ones, taking the solid stake as a guide. The

plaintift and his brother, on one side of these stakes, and Church on the other,

cut the grass year after year, or allowed others to do so, although the land

does not appear to have yielded grass worth cutting till about 13 years before,

one witness said 17. Since that time the plaintiff, either for his brother or

for himself, cut and took away the grass growing there, or permitted others

to do so. The defendant, who was commissioner of sewers, and acting as

such, undertook to cut the ditch in question through the property for the

purpose of carrying away the water from the dyke, alleging that the means

formerly used were inadequate for that purpose. At the trial defendant

disclaimed any right personally, but sought to justify the cutting of the ditch

as commissioner of sewers, claiming that the work came within the first part

33|
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of the 4th section of chapter 40, Revised Statutes, N.S., which authorizes a

commissioner to build or repair dykes, &c., and that it was not new work

within the meaning of the last part of that section, which says that, « In case

of the commencement of new work, twO-thirds, in interest, of the proprietors

of the land shall first agree thereto." It was admitted that there was no

such agreement ; and, in answer to a question submitted to the jury by the

learned judge, they answered that the work was new work.

The action was tried before Smith J. and a verdict given for the plaintiff.

A rule nisi for a new trial was taken out and was argued before the Supreme

Court en banc, Macdonald C. J., McDonald, Smith, Weatherbe and Eigby JJ.

composing the court. The said rule was discharged, Weatherbe J. and

Smith J. dissenting.

On appeal to the Supreme Court of Canada, Held, that there was evi-

dence establishing a continuous exclusive possession by the plaintiff, for

many years, quite sufficient to enable him to maintain an action of trespass

against a wrongdoer who interfered with that possession.

The question of " new work " was purely a question of fact for the jury,

and they having found in the affirmative, their finding should notbe reversed.

The intention of the Legislature in this Act would appear to be to empower

the commissioners of sewers to act in making ordinary repairs, or in any

sudden emergency, without consultation with or the consent of the proprie-

tors, but that these proprietors should not be taxed for the construction of

any new work not immediately essential to the preservation or interests of

common property, without their consent to such work being first obtained.

As the defendant entered upon the plaintiff^ 's property to perform this

work, without the sanction of the proprietors first obtained, he could not

justify the trespass ^nder his commission.

Appeal dismissed with costs. (Henry J. dissenting.)

DaTison t Bnrnbam.—lltb Febroary, 1885.

11. Interim Injunction in—Order quashing, not appealable.

See JURISDICTION 38.

12. Measurements and distances—Verdict set aside by Conrt below on review

of tbe evidence—ITew trial—Order for not interfered wltb.

Action of trespass and trover. The declaration alleged a trespass on

certain lands claimed by the plaintiff, and had also a count in trover and a

count for the trespass to personal property. The pleas traversed the allega-

tions of trespass and conversion, and the allegations as to property in the

plaintiff, and justified by title in some of the defendants.

The place of beginning in the plaintiff's grant was identified and the

description then read " running south 52 chains to a large pine tree marked
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'J. Gr.j' and then west," &c. To reach the locus the Ime should be extended

about 50 chains more. To that increased distance the surveyor's line on the

ground extended, but there was no pine tree so laarked either at the dis-

tance expressed in the description, or at the end of the surveyor's line. At

the latter point, however, a spruce tree was marked " H. G." and " J. Gr."

The plan attached to the grant represented the lot as a different shape from

that claimed, and the area expressed in the grant was inconsistent with

plaintiff's contention.

The cause was tried before Eigby J. and a jury, and a verdict found for

plaintiff. This verdict was set aside by the court en banc, McDonald C.J. and

Weatherbe and Thompson JJ. holding that the plaintiff had given no evid-

ence of title to the locus, and Bigby J. holding that the preponderance of

evidence was against plaintiff's contention. (5 Buss. & Geld. 431.)

On appeal to the Supreme Court of Canada, Held, that there was evid-

ence for the jury that the line claimed by the plaintiff was the western line

of his grant. The case, however, was not so clear as to justify the court in

reversing the decision of the court below, come to on a review of the evidence

;

but was a proper case for further consideration on a new trial. (Henry J.

dissenting.)

Appeal dismissed with costs.

Gates T. Davidson.—12tli May, 1885.

13. Water lots in Toronto harboui"—Interference with use of, by owner

—^Navigation—^Easement—Crown grant.

See NAVIGATION 4.

14. Title—DeclaratiOD of—Description—Bonndarles—Patent Improvldently

granted.

The action was brought for certain alleged trespasses charged to have

been committed by the defendant during the winters of 1878-9, 1879-80, and

1880-1, upon land alleged by the plaintiff to be part of lots 34 and 35 in Con-

cession C, in the Township of Etobicoke, in the County of York and Province

of Ontario, and to be his property. The plaintiff claimed damages for the

cutting and removal of timber, and an injunction to restrain any future

trespass.

The entry and cutting of some timber were, at the trial, admitted on the

part of the defendant, but it was contended as alleged in his statement ot

defence, that the land in question was not part of lots 34 and 35 in Conces-

sion C, but part of lots 34 and 35 in Concession B, and was his property.

Both parties derived their title under one Henry John Boulton, who

executed a mortgage bearing date April 30th, 1856, to one Samuel Foster,

comprising among other lands " lots nmnbers thirty-four and thirty-five in

Conceaaion S, in the tovmship of Etobicoke.''
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A suit in chancery was brought for a foreclosure of that mortgage, and

in that suit a final order was made March 1st, 1874, for the sale of the mort-

gaged lands, and under it lots 34 and 35 in Concession B, in the Township of

Etobicoke, were sold to one James Metcalfe.

The said lots were conveyed to the said James Metoajfe in pursuance of

such sale by the administrator and the sole devisee of the mortgagee Foster,

by deed, dated April 10th, 1875.

By deed dated May 8th, 1875, James Metcalfe conveyed to John Black-

well lots numbers 34 and 35 in broken front, concession's.

By deed dated July •14th, 1875, the said John Blackwell conveyed to

the defendant lots 34 and 35 in broken front, concession B.

By deed dated October, 27th, 1857, (after the mortgage from Boulton to

Foster), Henry John Boultoh, the mortgagor, conveyed to the plaintiff a

parcel of land containing seven acres more or less, composed of parts of lots

numbers thirty-four and thirty-five in concession B., in the said township of

Etobicoke, known as the Ox-bow, &c., describing it particularly by metes

and bounds. This parcel, as described in this deed by metes and bounds,

is the land in question in this action.

It was not disputed by the defendant that by this deed the plaintiff

acquired the equity of redemption in the' land in question subject to the

mortgage from Boulton to Foster, but he contended that by the mortgage

sale under the decree of the court, the title passed to the purchaser free

from the equity a's being a part of lots 34 and 35 in concession B., the whole

of which lots were included in the mortgage and sold to Metcalfe.

The plaintift on the other hand contended that the land in question,

although erroneously described in the deed of it from Boulton to him, as

forming part of lots 34 and 35 in concession B., really formed part of lots 34

and 35 in concession G., and was therefore not included in the mortgage

from Boulton to Foster.

In the alternative the plaintiff contended that if the land in question

did not form part of concession C, it formed part of broken front parcels of

land lying in front of, and separate from lots 34 and 35 in concession B., and

therefore was not included in the mortgage from Boulton to Foster, which

contains no mention of any broken front.

On the' second day of April, 1883, after the commencement of the

action, the Crown granted to the plaintiff a piece of land said to contain

Zf^ acres, and being the north end of the Ox-bow or land in question,

describing it by metes and bounds as being lot number thirty-five in conces-

sion C. of the township of Etobicoke.

Ueld, reversing the judgment of the court below, that the evidence

established that there were no such lots as 34 and 35 in concession C ; that



519

Trespass—Continued.
the various descriptions in the patents and other title deeds also showed

that the lands in dispute formed part of lots 34 and 35 in concession B, and

therefore the description in the mortgage from Boulton to Foster was suffi-

cient to include such lands, and the defendant was entitled to a declaration

that he was seized in fee of such lands ; and that the patent issued on the

20th April, 1883, was void as having been improvidently granted.

Appeal allowed with costs.

Johnson t. Crosson.—9th April, 1886.

iTOVer ^Action of, agralnst sheriff-Transfer of property toy execution
debtor—Misdirection toy Jnry.

In an action, of trover or conversion against appellant, high sheriff of

the County of Cumberland N. S. to recover damages for an alleged conver-

sion by the appellant of certain personal property found in the possession of

the execution debtor, but claimed by the respondent, the pleas were a denial

of the conversion, no property in plaintiff, no possession or right of posses-

sion in plaintiff, and justification under a writ of execution agaiust the exe-

cution debtor. The learned judge at the trial told the jury that he " thought

it was incumbent on the defendant to have gone further than merely pro-

ducing and proving his execution, and that if a transfer had taken place to

the plaintiff, and the articles taken and sold, defendant should have shown

the judgment on which the execution issued to enable him to justify the

taking and enable him to sustain his defence."

Held, that the sheriff was entitled under his pleas to have it left to the

jury to say whether the plaintiff had shown title or right of possession to the

goods in question, and therefore there was misdirection.

McLean t. Hannon.—lit, 706.

See BILL OF LADING.
" CHATTEL MOETGAGE.

Trusts and Trustees—Agent for sale of lands—Obtaining convey-

ance from pretended purchaser.

See SALE OF LANDS 5.

2. Of Quebec Turnpike Eoads.

See PETITION OF EIGHT 6.

« EOAD.

3. Contract by trustee for Crown.

See PETITION OF EIGHT 7.

4. Land sold for joint benefit.

See SALE OF LANDS 7.

5. Defendant sued as trustee of church property—Denial of quality by.

See PETITOEY ACTION.
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6. Assignment in trust—^Legal title of tnistee as against equitable title

of mortgagee of chattels—^Priority.

See CHATTEL MORTGAGE 3.

7. Charitable trust—Grant ojf land for school.

See CHARITABLE TRUST.

8. Commutation Fund—By-law of Synod—Altering disposition of

See COMMUTATION FUND.

9. Sbares Iield in trust—Bank—Transfer to, as security, effect of—9Ianda>

tory and pledgee, obligations of—Action to account-Arts. 1755, 3868, C.C.

(P. «.)

S. brought an action against the Bank of Montreal to recover the value

of shares in the Montreal RolUng Mills Company, transferred to the bank,

under the following circumstances. S.'s money was originally sent out from

England to J. R., at Montreal, to be invested in Canada for her. J. R. sub-

scribed for a certain amount of stock in the Montreal Rolling Mills Company

as follows :
—" J. Rose in trust," without naming for whom, and paid for it

with S.'s money. He sent over the certificates of stock to S., and subse-

quently paid her the dividends he received on the stock. Becoming

indebted to the Bank of Montreal, R. transferred to the manager of the

bank as security for his indebtedness, some 350 shares of the Montreal

Rolling Mills Company, and the transfer showed on its face that he held

these shares " in trust." The Bank of Montreal then received the dividends,

credited them to J. R., who paid them to S. J. R. subsequently became

insolvent, and S., not receiving her dividends, sued the bank for an account.

Held, reversing the judgment of the court below, Strong J. dissenting,

that there was sufficient notice to the bank that J. R. was acting as agent or

mandatory of S., and the bank not having shewn that J. R. had authority to

sell or pledge the said stock, S. was entitled to get an account from the bank.

Arts. 1755 and 2268 C.C.

Appeal allowed with costs.

[An appeal to the Privy Council is now pending.]

Sweeny r. Sank of Montreal. 5C.L. 1,503; 21 G.L. J. 355.-22nd June, 1885.

10. Purchase by Mortgagee at sale—Eight of Mortgagor to redeem

—

Trustee for sale—Limitations^E. S. Ont. ch. 108 sec. 19.

See MORTGAGE 16. .

Ultra Vires.

See RAILWAYS AND RAILWAY COMPANIES 1.

" LEGISLATURE.
" MARITIME COURT OF ONTARIO.
" PARLIAMENT OF CANADA.
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Usage—^Existence of.

Set INSURANCE, MARINE 1.

Use and Occupation—Action for—Mesne profits—Tenants in com-
mon. •

See TENANTS IN COMMON.
2. Of Land—Action for—^Valuation.

See LAND 3.

Vendor and Purchaser.
See SALE OF GOODS.
" SALE OF LANDS.

Verdict—For Excessive damages.

See JURISDICTION 22.

2. Against weight of Evidence.

See JURISDICTION 23.

3. AfSrmed by two Coui-tB on weight of Evidence not interfered with.

See EVIDENCE 21.

4. Eule to reduce—Or for new trial.

See SALE OF LANDS 12.

« NEW TRIAL.

Vice-Admiralty—Court of—Jurisdiction to enforce penalties for illegal

distilling.

See PARLIAMENT OF CANADA 18.

Voluntary Payment.
See ASSESSMENT 4.

Warehouse Receipts—34 tic. cb. 5 D-m^bt or property.

At the request of the Consolidated Bank, to whom the Canada Car Com-

pany owed a large sum of money, M. consented to act as warehouseman to

the company for the purpose of storing certain car wheels and pig iron, so

that they could obtain warehouse receipts upon which to raise money. The

company granted M. a lease for a year of a portion of their premises, upon

which the wheels and iron were situate, in consideration of $3. The Consoli-

dated Bank then gave him a written guarantee that the goods should be

forthcoming when required, and he therefore issued a warehouse receipt to

the company for the property, which they endorsed to the Standard Bank

and obtained an advance thereon,-which they paid to the ConsoUdatedBank.

It appeared that M. was a warehouseman carrying on business in another

part of the city ; that he acquired the lease for the purpose of giving ware-

house receipts to enable the company to obtain an advance from the Con-

solidated Bank ; and that he had not seen the property himself, but had

sent his foreman to examine it before giving the receipt. In February, 1877,
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an attachment in .insolvency issued against the company, and K. et ah, as

their assignees in insolvency, took possession of the goods covered by this

receipt, claiming them as part of the assets of the estate. M. then sued K.

et al. in trespass and trover fof the taking.

Held, per Strong, Taschereau and Grwynne JJ., aflBrmiag the judgment of

the Court of Appeal for Ontario, and that of the Court of Queen's Bench, that

M. never had any actual possession, ooutrol over, or property in, the goods in

question, so as to make the receipt given by M., Under the circumstances in

this ca^e, a valid warehouse receipt within the meaning of the clauses in

that behalf in the Banking Act.

Per Eitohie C.J. and Fournier and Henry JJ., contra, that M. quoad

these goods was a warehouseman within the meaning of 34 Vic. ch. 5 D, so

as to make his receipt endorsed effectual to pass the property to the Stand-

ard Bank for the security of the loan made to the company in the usual

course of its banking business.

Milloy r. Kerr—t!11, «4.

2. 34 Vic. cb. 5 (D.) intra vires.

The appellants discoiuited for a trading firm on the understanding that

a quantity of coal purchased by the firm should be consigned to them, and

that they would transfer to the firm the bills of lading, and should receive

from one of the members of the firm his receipt as a wharfinger and ware-

houseman for the coal as having been deposited by them, which was done,

and the following receipt was given : " Received in store in Big Coal House

,
warehouse at Toronto, from Merchants' Bank of Canada (at Toronto), four-

teen hundred and fifty-eight (1458) tons stove coal, and two hundred and

sixty-one tons chestnut coal, per schooners ' Dundee,' ' Jessie Drummond,'

' Gold Hunter,' and ' Annie Mulvey,' to be delivered to the order of the

said Merchants' Bank to be endorsed hereon. This is to be regarded as a

receipt under the provisions of Statute 34 Vic. ch. 5—value $7,000. The

said coal in sheds facing esplanade is separate from and will be kept separate

and distinguishable from other coal. (Signed), W.' Snakr. Dated 10th

August, 1878." The partnership having become insolvent, the assignee

sought to hold the coal as the goods of the insolvents, and filed a bill

impeaching the validity of the receipt. The Chancellor who tried the case

found that the receipt given was a valid receipt within the provisions of the

Banking Act, and was given by a warehouseman, and that the bank was

entitled to hold all the coal in store of the description named in the receipt.

This judgment was reversed by the Court of Appeal for Ontario.

.On appeal to the Supreme Court of Canada, Held, reversing the judg-

ment of the Court of Appeal, that it is not necessary to the validity of the
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claim of a bank under a warehouse receipt, given by an owner who is aware-

houseman and wharfinger and has the goods in his possession, that the

receipt should reach the hands of the bank by indorsement, and that the

receipt given by W. S. in this case was a receipt within the meaning of 34

Vic. ch. 5 (D).

2 (Ritchie C.J. and Strong J. dissenting),—^That the finding of the Chan-

cellor as to the fact of W.S. being a person authorized by the statute to give

the receipt in question should not have been reversed, as there was evidence

that W. S. was a wharfinger and warehouseman.

3. Per Fournier, Henry and Taschereau JJ.—That sections 46, 47 and

48 of 34 Vic. ch. 5 (D.) are intra vires of the Dominion Parliament.

Mercbants' Bank of Canada t. Smith.—>1U, 512.

Wager—^By election agent.

See ELECTION 20.

Waiver—Of notice of abandonment.

See INSURANCE, MARINE 9.

Warranty—^Effect of in sale of timber limits and lands—C. C. Ai-ts.

515, 518.
See SALE OF LANDS 1.

2. No other insurance.

See INSURANCE, MARINE 17.

Water Lots—In Toronto harbor—Trespass—Easement—Navigation.

See NAVIGATION 4.

W^ill—Constrnctlon -Kemotcness- Estate tail—Heir-at-law.

P. F., sen., proprietor of 180 acres of Lot 13, 10th Concession of the

Township of Drummond, Lanark Co., by a Triil, dated 3rd December, 1845,

devised as foUows : " It pleased the Lord to give me two sons equally dear

to my heart ; to give them equal justice I leave all my land to the first great

.

grandson descending from them by lawful ordinary generation in the mascu-

line line, to him I bequeath it, and to. him I wiU that it pass free of any

encumbrance, except the burying ground and the quarter of acre for a place

of worship. To Duncan Ferguson, my son, I bequeath my family bible and

five shillings over and above what I have done for him * * * To Peter

Ferguson, my son, I bequeath my implements belonging to my farm, and to

occupy the farm and answer State dues and public burdens himself, and the

lawful male oftspring of his body until the proper heir are come of age to

take possession, but Peter himself and all are restricted and prohibited from

giving any wood or timber whatsoever kind away off the lind, or bringing

any other family on to it but his own. But if he leaves a situation so advan-

tageous, and cannot maintain himself upon it * * * * I appoint Peter
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MoVicar, my grandson, to take charge of the whole place—farm and all that

pertains to it—and occupy the same for his own benefit and advantage,

according to the forementioned restrictions and conditions, until the heir be

of lawful age as aforesaid." The testator died in 1849, leaving two sons, D.

and P., jun., and three daughters and one grandson, P. McV., being a son of

a daughter. When the testator died the property was subject to a lease,

which expired in 1857. P. F., jun., after having gone into occupation, in

that year conveyed his interest to P. McV. and left the place. Subse-

quently, the appellant, son of D. F., and heir-at-law of P. F., senr., took a

conveyance from P. McV., and thereupon the respondent, heir-at-law of P.

F., junr.j brought an action in ejectment, claiming that under the wiU his

father took an estate tail which descended to him. The Court of Queen's

Bench gave judgment in favour of the heir-at-law, which judgment was

reversed by the Court of Appeal for Ontario.

Held, on appeal, that the devise by the testator to his first great grand*

son being void for remoteness, and there being no intention to give to P. F.,

junr., any estate or interest independent of, or unconnected with, the devise

to the great grandson, there was no valid disposition to disinherit the heir-

at-law, and therefore the plaintiS" was not entitled to recover. (Strong J.

dissenting.)

Per Ritchie J,—Where the rule of law, independent of and paramount

to the testator's intentions, defeats the devise, the proper course is to let the

property go as the law directs in cases of intestacy.

Ferguson \. Fer^son.—11, 192.

2 • EJectment-Statate of liimltatlons—Acceptance of deed by person in pos-

session—"Any issne of Iiis body lanl^lly begotten or cliildren of sacta

issne surviving bim"—Qnestion not raised at trial.

In 1830 James Grray took possession of east half oflot No.l3, in the 1st con-

cession of Bast Hawkesbury. He resided on the west halfof said lot with his

sons, and occasionally assisted in working the whole lot, until his death,

which occurred in 1857. In 184748, while his son Adam was working the

east half, and in possession, James Gray devised it to him by will, and the

land was known as " Our Adam's." In 1857, James Gray made a second

will, in which he said : " I give and devise to my son John Giiay, his heirs

and assigns, &c., to have .and to hold the premises above described to the

said John Gray, his heirs' and assigns forever. But if my said son John should

die without leaving any issue of his body lawfully begotten, or the children

of such issue surviving him, then in such case I will and devise the said, <fec.,

to my son Thomas Gray, his heirs and assigns, to have and to hold the same

at the death of the said John Gray." After the father's death Adam remained

in possession, and in 1862 he accepted a conveyance with full covenants for
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title from John. On 15th September, 1868, Adam conveyed to A. McC, one
of the respondents, and R., the other respondent, claimed title under A.
McC. as landlord. In 1874 John died without leaving any lawful issue, and
on the 5th May, 1875, Thomas (appellant) brought ejectment agamst respond-
ents, but neither at the trial nor in term was any question raised as to the

effect of John's deed.

Held, 1. That James Gray, the father, at the time of his death had aoqmred
a title to the lot by length of possession. That, under the will, John Gray
took an estate in fee, with an executory devise over to Thomas Gray, in the

event that happened of John Gray dying without leaving lawful issue.

2. That Adam, having recognized, in 1862, John's interest in the land by
purchaaing from him, by deed of bargain and sale, a limited and contingent

estate, its effect was to stop the running of the statute, and the respondents

cannot set up Adam's possession imderJohn to defeat the contingent estate.

3. That the Court of Appeal could not refuse to entertain the question

as to the eflfect of John's deed, although not raised at the trial nor in term.

flray t, Bichford.-U, 431.

o. Administratrix with WIU annexed, parcbase of real estate by, wben per-
sonal assets of testator sufficient to pay off Incnmbrance—Snbseqnent
parol agreement to sell part of said land null—Compensation money for
land, rlgbt to and bow to be treated—Revised Statutes of Nova Scotia (4tb

Series) cb. 36 see. 40.

About 1837 Andrew McMinn devised his lands to his wife, Mary MoMinn,

for Ufe, with remainder to Maria Kearney. Letters of administration with

the will annexed were granted to the widow. At the time of testator's death

the lands were mortgaged for £150. A suit to foreclose this mortgage was

instituted after the testator's death, and it was alleged that under it a fore-

closure was obtained, and the property sold, and purchased by the adminis-

tratrix for £905. There was evidence that the administratrix received

personal assets of the testator sufficient to have paid off the mortgage, had

she chosen so to apply them. The sum of £725 was lent to the adminis-

tratrix by Ann Kean, her daughter by a former marriage. The administratrix

then sold the property to the public authorities for £1,750, out of which she

paid her daughter £400. From 1858 the daughter, with the leave of the

administratrix, occupied about 4 of an acre of the land, until, in 1873, under

the authority of an expropriation Act, she was ejected from it, the Commis-

sioner taking in all 3 acres ^ths of this property, the balance being in the

occupation of Maria Kearney and her husband, Francis Kearney (the appel-

hints). These 3 acres a ths were appraised at $2,310, and that sum was

paid into court to abide a decision as to the legal or equitable rights of the

parties respectively. Ann Kesin claimed a title to the whole of the land
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taken, under an alleged parol agreement with her mother, that she should

have the land in satisfaction of £325, the residue unpaid of the loan of the

£725, and obtained a rule nisi for the payment to her of the sum of $2,310,

the amount awarded as compensation for the land. In May, 1872, the admin-

istratrix executed an informal instrument under seal, purporting to be. a

lease of her life estate to the appellants in the whole property, reserving a

rental of $80 a year and liberty to occupy two rooms in a dwelling house

then occupied by her. On a motion to make this rale absolute, several

affidavits were filed, including those of the appellants. On the 1.8th January,

1875, the matter was referred, to a master, to take evidence and report

thereon, subject to such report being modified by the court or a judge. The

master reported that the appellants had the sole-legal and equitable rights

in the property. On motion ^to confirm that report, the court made an ordei

apportioning the $2,310 between Ann Kean and the appellants, the former

being declared entitled to be paid $1,015.61, and the latter, on filing the

written consent of Mrs. McMinn, the residue of the $2,310.

Held, on appeal, 1st. That the administratrix, having personal assets of

the testator sufficient to discharge the mortgage, was bound in the due course

of her administration to discharge said incumbrance, and that the parol

agreement made by her with her daughter was null and void.

2nd. That when the land is taken under authority of legislative provi-

sions similar to Revised Statutes of Nova Scotia (4th Series), oh. 36 sec. 40,

et seq., the compensation money, as regards the capacity of married women

to deal with it, is still to be regarded in equity as land.

Kearney v> Eean. iii, 332.

4. Construction of—Tenants In common or joint tenants—Costs.

By will J. H. A. directed :—" Until the expiration of four years from the

time of my decease, and until the division of my estate as hereinafter

dirrected, my executors shall every year place to the credit of each of my
children the sum of sixteen hundred dollars, and if any ofmy children shall

have died, leaving issue, then a Uke sum to and among the issue of the

child so dying, such sum of sixteen hundred dollars to be paid by halfyearly

instalments to such of my children as shall be of age or be married ; but if

any advances shall have been made to any of them, and interest shall be

due thereon, such interest to be deducted from the said sum of sixteen

hundred dollars. As regards the division, appropriation, and ultimate dis-

position of my estate, it is my will that, subject to the payment of my just

debts and legacies, bequests and annuities, I have heretofore given or may

hereafter give, and to the expenses of the management of my estate,

all the rest, residue and remainder of my estate, and the interest, increase



52*7

Will—ContiBXied.

and accumulation thereof, be distiibuted, settled, paid and disposed of, to

and among my children who may be alive at the time of the division an d
appropriation into shares of my estate hereinafter directed, and the issue

then living of such ofmy children as may be then deid, at the time and in

the manner following, that is to say ; that immediately, on the' expiration of

four years from my death, my executors, after making such provision as may
be necessary for the payment of any debts and legacies that may be out-

standing and unpaid, and of outstanding annuities, and of the expense of

the management ofmy estate, shall divide all my remaining estate into as

many just and equal shares as the number of my then surviving children

and ofmy children who shall before them have died, leaving lawful issue

then surviving, shall amount unto, and shall apportion and set ofi one such

share to each ofmy said then surviving children, and one such share to the

lawful issue of each of my then deceased children, whose lawful issue shall

be then surviving, all the issue of each deceased child standing in the place

of such deceased child. And it is my will, and I direct, that from

henceforth a separate account shall be kept by my trustees of each share

,

and of the interest and profit thereof, and the payments made, to or on

account of or for the maintenance and education of each ofmy said children

or issue, shall be charged against the share apportioned to such child or

chUdren, or wherein such issue shall be interested, so that all accumulations

and profits that may arise shajl enure to the increase of each several share

on which such accumulation or profit shall accrueJt being my intention

that after such division shall take place, the maintenance, education and

support of each ofmy children while under the age of twenty one years shall

be drawn from the separate income of such child, and the maintenance and

education of the children of any of my children who may have before them

died, leaving issue, shall be drawn from the share or shares set apart for the

issue of such deceased child or children. And that my children, and such

issue of deceased children being of age, that is to say, of the age of twenty-

one years, or when respectively they shall attain the age of twenty-one years,

shall be severally entitled to receive for their own use the whole of the inter-

ests and profits of the share and proportion ofmy estate to which they, may

be respectively entitled." On 26th May, 1864, M. L. A., testator's daughte r,

married C. H. F., appellant. Testator died 24th December, 1870. On 25th

August, 1872, testator's daughter died, leaving three children. H.A.F.,E.B.F.,

and W. S. F. On the 1 4th September, 1877, H. A . F., the eldest son of appel-

lant and M. L. A., died. Thereupon the appellant claimed that the three

brothers took their mother's share under the will as tenants in common and

the property being personal property, H. A. F.'s share vested in the appel-

lant, his father.
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Held, that the intention of the testator was that his estate should be

divided, and that the children of testator's daughter took as tenants in com-

mon, and consequently on the death of the eldest son the whole right, title

and int^est in his share, vested in the appellant.

Fisber t. Anderson.- It, 106.

5. Annnltles, sale of corpns to pay.

J. R.died on the 3rd August, 1876, leaving a will dated 6th August, 1875,

and a codicil dated 21st July, 1876. By the will he devised to his widow an

annuity of $10,000 for her life, which he declared to be in lieu of her dower.

This annuity the testator directed should be chargeable on his general estate.

The testator then devised and bequeathed to the executors and trustees of

his will certain real and personal property particularly described in five

schedules, marked respectively. A, B, C, D and E, annexed to his will, upon

these trusts, viz. ; Upon trust, during the life of his wife, to collect and

receive the rents, issues and profits thereof which should be, and be taken

to form a portion of his " general estate ; " and then from and out of the

general estate, during the life of the testator's wife, the executors were to

pay to each of his five daughters the clear yeady sum of $1,600 by eqaal

quarterly payments, free from the debts, contracts and engagements of their

respective husbands. Next, resuming the statement of the trusts of the

scheduled property specifically given, the testator provided, that from and

after the death of his wife, the trustees were to collect and receive the rents,

issues, dividends and profits of the lands, etc., mentioned in the said sched-

ules, and to pay to his daughter M. M. A., the rents, etc., apportioned to her

in schedule A ; to his daughter E. of those mentioned in schedule B ; to his

daughter M. of those mentioned in schedule C ; to his daughter A. of those

mentioned in schedule!); and to his daughter L. of those mentioned in

schedule E ; each of the said daughters being charged with the insurance,

ground rents, rates and taxes, repairs and other expenses with or incidental

to the management and upholding of the property apportioned to her, and

the same being from time to time deducted from such quarterly payments

.

The will then directed the executors to keep the properties insured against

loss by fire, and in case of total loss, it should be optional with the parties

to whom the property was apportioned by the schedules, either to direct the

insurance money to be applied in rebuilding, or to lease the property. It

then declared what was to be done with the share of each of his daughters

in case of her death. In the residuary clause of the will there were the fol-

lowing words:—"The rest, residue and remainder of my said estate, both

real and personal, and whatsoever and wheresoever situated, I give, devise

and bequeath the same to my said executors and trustees, upon the trusts
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and for the intents and purposes following :
" He then gave out of the resi-

due a legacy of $4,000 to his brother D. E., and the ultimate residue he

directed to be equally divided among his children upon the same trusts with

regard to his daughters, as were thereinbefore declared, with respect to the

said estate in the said schedules mentioned. The rents and profits of the

.

whole estate left by the testator proved insufficient, after paying the annu-

ity of $10,000 to the widow, and the rent of and taxes upon his house in L.,

to pay in full the several sums of $1,600 a year to each of the daughters dur-

ing the life of their mother, and the question raised on this appeal was

whether the executors and trustees had power to sell or mortgage any part

ofthe corpus, or apply the funds of the corpus of the property, to make up

the deficiency.

Held, on appeal, that the annuities given to the daughters, and the

arrears of their annuities, were chargeable>on the corpus of the real and per-

sonal estate subject to the right of the widow to have a sufficient sum set

apart to provide for her annuity.

lewln T. Almon.—T, 514.

D> Construction of—Snrplas—Wlietber residuary personal estate of tlie tes-

tator passed.

Among other bequests the testator declared as follows :^' I bequeath

to the Worn-out Preachers' and Widows' Fund in connection with the Wes-

leyan Conference here the sum of £1,250, to be paid out of the moneys due

me by Eobert Chestnut, of Fredericton. I bequeath to the Bible Society

£150. I bequeath to theWesleyan Missionary Society in connection with

ihe Conference the sum of £1,500." Then follow other and munerous

bequests. The last clause of the wiU is : " Should there be any surplus or

deficiency, a,pro rata addition or deduction, as may be, to be made to the

following bequests, namely, the Worn-out Preachers' and Widows' Fund,

Wesleyan Missionary Society, Bible Society." When the estate came to be

wound up it was found that there was a very large surplus of personal estate,

after paying aU annmties and bequests. This surplus was claimed on the

one hand, under the will, by these charitable institutions, and on the other

hand by the heirs-at-law and next of kin of the testator, as being residuary

estate, undisposed of under his will.

Held, affirming the judgment of the Supreme Court of New Brunswick,

that the " surplus " had reference to the testator's personal estate out of

which the annuities and legacies were payable ; and therefore a pro rata

addition should be made to the three above-named bequests, statutes of

Mortmain not being in force in New Brunswick. (Foumier and Henry JJ.

dissenting.)

Ray et al. v. The Annual Conference of New Brunswick, &c.-t1, 308.

34
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7. Talidlty of—Insanity—liCgacy to wife—Error—False cause—Qnestion of

fact on appeal—Daty of Appellate Conrt.

P. L., executor under the will of the late W. E., sued W. C. A., curator

of the estate of "W. E. during the lunacy of the latter, to compel W. C. A, to

hand over the estate to him as executor. After preliminary proceediifgs had

been taken, B. E. (the appellant) moved to intervene and have W. E.'s last

will set aside, on the ground that it had been executed under pressure by

D. J. M., W. E.'s wife, in whose favor the will was made, while the testator

was of unsound mind. The appellant claimed and proved that D. J. M.was

not the legal wife of W. E., she having another husband living at the time

the second marriage was contracted. W. E., who was a master pilot, died

in 1881, having made a will two years previously. His estate was valued at

about $16,000. On the 4th October, 1878, W. E. made a will by which he

bequeathed $4,000 and all his household furniture and effects to his wife J.

M.
; $2,000 to his niece E. E. j $1 ,000 to P. S. for charitable purposes, and the

remainder of his estate to his brothers, nephews, and nieces in equal shares.

On the 8th of the same month he made another will before the same notary,

leaving $800 to his wife J. M., $400 to each of his nieces M. and E. R, and

$400 to his brother, with reversion to the nieces if not claimed within a year,

and the remainder to E. E. On the 17th November, 1878, W. E. made

another wUl, which is the subject of the present litigation, and by which he

revoked his former wills and gave $2,000 to F. S. for the poor of the parish of

St. Eochs, and the remainder of his property to his " beloved wife J. M."

On the 10th January following "W. E. was interdicted as a lunatic, and ^a

curator appointed to his estate. He remained in an asylum until December,

1879, when he was released, and lived until his death with his niece E. E., -

sister of the appellant. Chief Justice Meredith upheld the validity of the

will, and his decision was, a£Snued by the Court of Queen's Bench.

On appeal to the Supreme Court of Canada Helfl, 1. Eeversing the judg-

ments of the courts below, Eitchie C.J. and Strong J. dissenting, that the

proper inference to be drawn from all the evidence as to the mental capacity

of the testator to make the will of the 2lst November, was that the testator,

at the date of the making of the will, was of unsound mind.

2. That, as it appeared that the only consideration for the testator's

Uberality to J. M. was that he supposed her to be " my beloved wife Julie

Morin," whilst at that time J. M. was, in fact, the lawful wife of another man,

the universal bequest to J. M. was void, through error and false cause.

3. That it is the duty of an Appellate Court"to review the conclusion

arrived at by courts whose judgments are appealed from upon a question of

fact when such judgments do not turn upon the credibility of any of the
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witnesses, but upon the proper inference to be drawn from all the evidence

in the case.

[An application for leave to appeal was refused by the Judicial Com-
mittee of the Privy Council.]

Bnssell T. lefrangois.-Tili, 335.

8. Constroction of—Art. 889, civil code—Liability of nniversal legatee for
bypotliec on Immoveables beqneatbed to a particular legatee.

On the 30th April, 1869, H. S. being indebted to J. P. in the sum of

$3,000, granted a hypothec on certain real estate which he owned in the city

of Montreal. On 28th June, 1870, H. S. made his will, in which the follow-

ing clause is to be found : "That all my just debts, funeral and testamen-

tary expenses be paid by my executors, heieinafter named, as soon as pos-

sible after my death." By another clause he left to W. H. in usufruct, and

to his children in property, the said immoveables which had been hypothe-

cated to secure the said debt of $3,000. In 1879 H. S. died, and a suit was

brought against the representative of his estate to recover this sum of $3,000

and interest.

Held, reversing the judgment of the Court of Queen's Bench, Strong J.

dissenting, that the direction by the testator to pay all his debts included

the debt of $3,00(^ecuTed by the hypothec.

Per Fournier, Taschereau and Gwynne JJ.
—
"When a testator does not

expressly direct a particular legatee to discharge a hypothec on an immove-

able devised to him, art. 889 of the C. C. does not bear the interpretation

that such particular legatee is liable for the payment of Such hypothecary

debt without recourse against the heir or universal legatee.

Harrington v. Corse,—Ix, 412

9. Constraction of—Executor, powers of—Prohibition to alienate—Art. 973
C. C. P. ^

By the 3rd clause of her will, H. M., the testatrix, disposed of aU her

property, moveables, and immoveables, in favor of her children as universal

legatees. The legacy was subject to the extended powers of administration

conferred by the 5th clause of the will (referred to in the statement of the

case) and also to the power to alter the disposition in favor of the testatrix's

children given by the same clause to her husband H. L., the executor and

also by the will the executor was exonerated from the obUgation of making

an inventory and rendering an account. H. L., in his quality of testamen-

tary executor and administrator to the estate of the said H. M., endorsed

accommodation promissory notes signed by C. L., one of his children, and

the respondent, as holder thereof for value, obtained judgment against

both the maker and indorser. An execution was subsequently issued

against E. Tj., esqualW, and certain real estate of the late H. M., which he

34}
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detained in his said capacity, was seized and advertised for sale. J. D. L. et

al., (the appellants), who are the only children of the defendant H. L., and

his wife, opposed the sale of the property seized on the ground that the said

property was insaisissable.

Held, reversing the judgment of the court 'below, Taschereau an^

Gwynne JJ. dissenting, that the endorsements were not authorized by the

will, and that the clause in the will, exempting the property of the testatrix,

from execution, is valid, and must be given effect to. Art. 972 C. .0.

lionais r. Molson's Bank.-x, 526.

10. Institute—Snbstltnte—ReTendlcation—Prescription—Possession In good
faltb-Art. SS6S G.C.P.Q.

On the 27th Oct., 1828, Suzanne Pepin, widow of Toussaint Duiresne,

made her will in authentic form, by which she instituted her eleven children

her Universal legatees; one of the said children being Jean Baptists

Dufresne, the father of the plaintiffs. The will contained the following

clause concerning the property bequeathed to the children :
—" Pour Stre

pariagi igalement, pour iceux en jouir leur vie dMrante, pour apr&s leur mort,

retourner et appartenir d, leurs enfants nis et naiire en legitime mariage, ou

d leurs Ti&ritieTS auivant la lot" The testatrix died on the 29th July, 1834,

and her will was published {lu et publid) on the 15th April, 1835. A par-

tition took place between her eleven children, and the lot of land mentioned

in the declaration of the plaintiffs fell to Jean Baptiste Dufresne, their

father, who had the enjpyment of the land up to the time of his death, on

the 5th March, 1872.

The said Jean Baptiste Dufresne left eight children, the plaintiffs being

six of them.

The will of Suzanne Pepin having created a substitution in favour of her

grandchildren, the plaintiffs renounced to the succession of their father,

Jean Baptiste Dufresne, and claimed all the rights that might accrue to

them as substitutes in virtue of the will of their grandfather, and they took

possession of the lot of land above referred to.

During his enjoyment of the said lot of land in virtue of the will of his

mother, Jean Baptiste Dufresne by two deeds, dated respectively the 18th Dec,

1866, and 8th Oct., 1868, sold to the defendants the right to work, draw and

carry away all the sand that could be found in certain parts of the said lot

of land described in the said deeds. The defendants opened sand pits on

the said property ahd removed all the valuable sand which could be found

during the period from 1867 to 1870.

The plaintiff's claimed that their father, Jean Baptiste Dufresne, as

institute to the substitution created in their favour by the will of Suzanne
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Pepin, had no right to make the above sale, and claimed from the defend-

ants the vaJue of the sand so removed.

The Superior Court of the Province of Quebec rendered judgment in

accordance with the respondents' conclusions. The Court ofQueen's Bench
for that province (appeal side) confirmed the judgment of the Superior

* Court jn principle, reducing the amount awarded by two-eighths, in respect

of the shares of a daughter not properly represented in the cause, and of a
son who had ratified the sales made by his father.

Held, affirming the judgments of the courts below, that the substitute

has on the opening of the substitution a personal action, founded on the

obligation which the law imposes upon the institute (greve) to restore the

property, to compel the latter to deliver to bim any property detached from
the land and so converted into moveables which remains in specie in his

possession, or to indemnify him in money for any property so detached

which may have gone into the hands of Hers ditenteurs.

As against tiers dStenteurs of moveables detached from the land which
is the subject of substitution, the substitute has a real action, an action of

revendication, for the recovery ofhis property. In such an action alternative

conclusionsmay be taken that the tiers d&tenteur may deliver the thing sought

to be recovered, or, if being a possessor in bad faith he has ceased to possess

by consiuning the thing, or by disposing of it to another, that he may be made
to pay damages. If it is alleged in the action that the thing has already

been destroyed, consumed, or converted, then the first alternative con-

clusion may be suppressed.

As regards prescription, the action of the substitute falls under article

2,268 C. C, and the tiers ddtenteur oi moveable property subject to substitu-

tion, in order to avail himself of prescription must show possession in good

faith for three years from the date of the opening of the substitution before

the institution of the action. The publication and insinuation of the will

of Suzanne Pepin was not sufficient notice from which to presume bad faith,

which must be proved, but the contracts of sale of 18th December, 1866, and

8th October, 1868, described the property as belonging to the "succession

Dufresne," and this was sufficient to put them in bad faith, as they had no

right to assume their omteur was the absolute proprietor.

Appeal dismissed with costs.

Bnlmer t. Dnft-esne.—9tb May, 1819.

ll* win, construction of—Iiegacy—Condition.

A testator, by the 3rd clause of his will, devised and bequeathed the

residue of his estate to his wife, four sons and two daughters, the devise and

bequest being subject to the condition that they should all unite in payin
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to the executors, before the 1st January, 1877, the sum of $1,600, and the

same sum before the 25th January, 1882, said sums to pay the shares of two

of the sons, Alexander and Duncan. By the 4t'h clause he gave the sum of

$1,600, without condition, to each of his sons, Alexander and Duncan, By

the 5th clause, he devised to his sons, Douglas and Eobert, two lots ; and

after giving several legacies to his daughters, he proceeded: "And further

that Alexander and Duncan work on the farm until their legacies become

due." Alexander left the farm in 1871 and entered into mercantile pursuits.

Held, reversing the judgment of the Court of Appeal for Ontario (6 Ont.

App. R. 595), Eitchie C.J. and Henry J. dissenting, that the construction of

the paragraph in the will, bequeathing the $1,600 to Alexander must be

based on a consideration of the whole will, and that the intention was that

Alexander's right to receive his legacy was conditional on his working on

the farm and assisting in earning it.

Appeal allowed with costs.

Oliver v. DaTidson.—xi, 166.

12. Eemoval of executrix for wasteful and fraudulent administration.

See EXECUTOR 5.

13. Construction of—Contingent interest.

T. McK., a testator, having previously given all his estate, real and per-

sonal, to trustees in trust for his wife for life, or during her widowhood, made

a devise as follows :
—" In trust also, that at the death, or second marriage

of my said wife, should such happen, my son Thomas, if he be then living

shall have and take lot number 1, etc., which I hereby devise to him, his

heirs, and assigns to and for his and their own use for ever." The testator

then gave to his other sons and to his daughters other real estate in fee. He

directed that all the said devises " in this section of my will mentioned and

devised " should take effect upon and from the death or marriage of his

wife, and not sooner. He gave all his other lands in trust for sale, the rents

and proceeds to be at his wife's disposal while unmarried, and after her

death or marriage all his personal property and estate remaining was to be

equally divided among his children
;
provided always, that in the event of

any child dying without issue before coming into possession of his or her

share " of the property or money hereby devised or bequeathed," the share

of such child should go equally among the survivors and their issue, if any,

as shall have died leaving issue. The residuary clause was as follows :—" All

other my lands, tenements, houses, hereditaments, and real estate," etc.

Held, Ritchie C.J. and Fournier J. dissenting, reversing the judgment of

the court below, that the interest devised to Thomas was contingent upon

his surviving his mother.
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Per Strong J.—As a devise of other lands includes undisposed of interests

in lands, in which partial interests, or contingent interests which have failed,

have been previously given, the devise of lot number 1 at Thomas's death

formed part of the residuary lands of the estate, subject to the provisions as

to survivorship and substitution mentioned in the wiU. Mrs. E. K., one

of the testator's children, having died in the lifetime of her mother, the

substitution in favor of her children was restricted to the children who sur-

vived their mother, and they became entitled absolutely among themselves,

as tenants in common, to an equitable estate in fee simple in remainder

expectant on the death or second marriage of the testator's widow, in one

undivided fourth part of said lot No. 1. And upon the death of the said

testator's widow, the testator's children A. K., C. McK. and J. C, the three

surviving daughters of the testator became entitled absolutely to an equit-

able estate in the remaining three undivided fourth parts of lot 1 as tenants

in common in fee simple. (See Keefer v. McKay, 9 Ont. App. E. 117.)

Appeal allowed with costs.

mercbants Bank. t. Eeefer.—12tb January, 1885.

14> Will, construction of—Devise to creditor of certain specific lands and of

nnascerlalned chattels not saperseded—Satisfaction.

The will of the late John Severn by clause " B " provided as follows :

—

" I devise all the lands situate ia said village of Yorkville, and partiou-

" larly described in the first schedule hereto, unto my son George, his heirs

" and assigns, together with their actual and reputed appurtenances, or with

" the same or any part thereof, held, used and occupied or enjoyed, or known,

" taken or considered as part or parcel thereof, together also with all and all

" manner of engines, fixtures, utensils and implements, and the appurten-

" ances and stock in trade therein, or in or about the premises atmy decease,

" he or they paying in exoneration of any other estate, any incumbrances

" which at the time of my .decease shall affect the same, and this devise to

" be accepted by and to be in full discharge of any and every claim he shall

" have against my estate at the time of my decease."

Clause "L" provided: "And it is my wUl and desire that if at any

" time between the day of the date of this my will and the time of my
" decease, any sale or other disposition of any of the said lands and premises

" hereini specifically devised by me shall be made by me, the consideration
_

" money received therefor in money or otherwise, to the amount thereof, or

" the value thereof, shall be a charge upon the whole ofmy real estate, and

" shall become due and payable to the devisee to whom the said land is herein

" specifically devised, or to his or her heirs, executors, administrators or

" assigns, within five years after my decease, with interest after the first
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Will—Continued.

" year of my decease, the seourities (if any) received in part or whole pay-

" ment of such consideration, if any being at the time of decease, to be

" transferred, conveyed and assigned to the said devisee, his or her execu-

" tors, administrators or assigns, and to be by him, her or them received as

" to the amount then owing thereon in part or in whole payment of the said

" consideration money as the case shall be."

Between the date of the making of the will and the death of the said

John Severn, the said testator sold the said properties specifically devised

by Clause "B " of the said will, comprising a brewery and stock and plant

therein, to his son George, the appellant, the purchase money paid thereon

being the sum of $33,987.20, and it was contended on the part of the appel-

lant that, to the extent of this sum of $33,987.20, the said appellant was

entitled under Clause " L " of the said will to a charge upon the estate of

the testator.

The Court of Appeal for Ontario held, reversing the judgment of Fergu-

son J,, that in eft'ecting the sale to the appellant, the testator made

a sale in a manner not contemplated by him at the date of the making of

the said will ; and that by the said will the said testator provided in Clause

" L " for a sale by himself to some third person, and that the testator

intended when entering into the agreement with the appellant to

supersede the devise referred to in favor of the appellant, and that the

effect of the sale was to accomplish that purpose. (Sec. 8 Ont. App. E. 725).

On appeal to the Supreme Court of Canada, Held, reversing; the judg-

ment of the Court of Appeal, that the devise of the lands was not super-

seded— (G-wynne J. dissenting). But the appellant was not entitled to the

value of the stock and plant in the -brewery, in the event of their sale to

him in the testator's lifetime, because what was given to him was not, as in

the case of lands, certain specific ascertained property, but only fluctuating

and unascertained property, that is, such property as should be on the

premises at the time of the testator's decease.

Appeal allowed with costs of all parties out of the estate.

Severn v. Archer.—16th February, 18^5.

15. Devisee—^Mortgage by testator—Foreclosure of—Suit to sell real estate

for payment of debts—Decree under—Conveyance by purchaser at

sale—^Assignment of mortgage—Statute confirming title.

See SALE OF LANDS 17.

Winding up— Of insolvent bank under Imperial Companies Act,"1862.

See CORPORATIONS 15.

2. Of insolvent bank under 45 Vic. ch, 23 D.

See BANKS AND BANKING 7.
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Winding up—Continiied.

3. Eight of set off by BLareholder in action against—45 Vic. ch. 23 sec.

16 D.
See BANKS AND BANKING 8.

4. Of insolvent bank—^Priority of Ci-own—Not taken away by 45 Vic.

ch. 23 D.

See CROWN 15.

Witn6SS—Befnsal to answer questions on cross-examination—Improper
rnling:—nisdirectlon.

Plaintiff (respondent), a teller in a bank in New York, absconded with

funds of the bank, and came to St. John, N. B., where he was arrested by

the defendant (appellant), a detective residing in Halifax, N. S., and

imprisoned in the police station for several hours. No charge having been

made against him he was released. While plaintiff was a prisoner at the

police station, the defendant went to plaintiff's boarding house and saw his

wife, read to her a telegram and demanded and obtained from her money

she had la her possession, telling her that it belonged to the bank, and that

her husband was in custody. In an action Tor assault and false imprison-

ment and for money had and received, the defendant pleaded, inter alia,

that the money had been fraudulently stolen by the plaintiff at the city of

New York, from the bank, and was not the money of the plaintiff; that

defendant as agent of the bank, received the money to and for the use of the

bank, an^ paid it over to them. Several witnesses were examined, and the

plaintiff being examined as a witness on his own behalf did. not, on cross-

examination, answer certain questions, relying, as he said, upon his counsel

to advise him, and on being interrogated as to his belief that his so doing

would tend to criminate him, he remained silent, and on being pressed he

refused to answer whether he apprehended serious consequences if he

answered the questions proposed. The learned judge then told the jury

that there was no identification of the money, and directed them that, if

'

they should be of opinion that the money was obtained by force or dwess

from plaintifi's wife, they should find for the plaintiff.

Held, Henry J. dissenting, that the defendant was entitled to the oath

of the i)arty that he objected to answer because he believed his answering

would tend to criminate him.
Power V. Ellis—Ti, 1.

2. Eight of two Counsel to cross-examine the witness.

See CONTRACT 4.

3. Cross-examination of witness—Contradiction.

See CRIMINAL APPEAL 4.
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Words, Construction of—Income.
See ASSESSMENT 6.

2. Good merchantable Timber

See AGREEMENT 1.

3. "Wilful Offence.

See ELECTION 8.

4. At owner's risk.

See RAILWAYS- AND RAILWAY COMPANIES 6.

5. Go out in tow.

See INSURANCE, MARINE I.

6. On view.
See PARUAMBNT OF CANADA 4.

7 Trader.
See INSOLVENCY 14.
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The folloAving eases should have appeared under*
their respective heads :

Bills of Exchange and Promissory Notes.

3 (a). Notice of dishonor to endorser—37 Vic. cli. 47) sec. 1.

The Merchant's Bank of Halifax (appellants) as holders of promissory

notes endorsed by MoN. (respondent) brought an action against him for

their amount. The notes were dated at Summerside, and were payable at

the agency of the Merchant's Bank of Halifax, Summerside. The defendant

resided at the town of Summerside, and his place of business was there.

Notices of dishonor were given to defendant by posting such notices,

addressed to the defendant at Summerside, at 1 o'clock p.m. on the day after

the day on which the notes matured, the postage on such notices being duly

prepaid. There is no local delivery by letter carriers from the post office

in Summerside. No evidence was given by defendant that he did not

receive the notices of dishonor, nor was any evidence given by the plaintiffs

that the defendant had received them.

Held, reversing the judgment of the Supreme (Jourt of P.E.I., that such

notices were sufficient under 37 Vic. ch. 47, sec. 1.

Merctaant's Bank of Halifax t. McNatt.-xl, 126.

Election.

12 (a). Rule rescinding; ex parte order extending time for service ofpeti-

tion—B. G. A. A., 1879, sec. 10.

The petitioner, on an exparte application to a judge of the Supreme

dourt of N. S., obtained an extension of time for service of the petition, but

subsequently, on application of respondent, on cause shown, the judge

rescinded the order as made improvidently. On a second application made

exparte by petitioner supported by affidavits the judge made another order

extending the time. The respondent then obtained from the judge a rule

nisi to set aside this second order, and such rule was made absolute by the

full court, on the ground that all the facts on which the second application

was based were in the knowledge of the petitionerwhen the first application

was made.

Held, Fournier and Henry JJ. dissenting, that the rule of the Supreme

CJourt of N. S. was not a judgment, rule, order or decision on a preliminary

objection from which an appeal would lie under sec. 10,S. C. A. A., 1879.

Kings County,, U. S. Election Case (Dickie v. Woodwortli)-Tlli, 192.

[This case was approved of and followed in tiie Gloucester, N. B., eleo-

tipn case. See Election 13.]
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Election—Continued.

22. Dominioii Elections Act, 1S74, sees. 96 A 98—Promise to pay debts dne

for a previous election—Hiring of carters to convey voters to poll—Cai^

rupt practices.

Held, affirming the judgment of the court below, 1st. When an agent of

a candidate receives and spends for election purposes large sums of money,

and does not render an account of such expenditure,' it will create a pre-

sumption that corrupt practices have been resorted to.

2. The ^^yment by an agent of a sum of $147 to a voter claiming the

same to be due for expenses at a previous election, and who refuses to vote

until the amount is paid, is a corrupt practice.

3. The hiring and paying of carters by an agent to convey voters, who

are known to be supporters of the agent's candidate, is a corrupt practice.

Young V. Smith, 4 Can. S. C. E. 494, followed.

Levis Election Case (Bellean v. Dassault).—xi, 133.

Habeas Corpus.

4. Application for writ of—Im prisonment of execution debtor—Application
for dlscfaarge under cli. 118 R.S.N.S. Stb ser.—Xxamlnation of debtor-
Fraud disclosed on—Remand to Jail for six months—Order dated on 8nn-

day-^BTew order.

J. was in custody on an execution for debt aikl applied to a Judge of the

County Court, under eh. 118 E.S. N.S, 5th series, to be examined as to his

affairs with a view to obtaining his discharge. The examination was held by

the County Court Judge, who, on January 23rd, 1886, made an order to the

effect that J. was adjudged guilty of fraud in respect to the delay of payment

of his debt to the execution creditors, and in regard to the disposal of his

property, and by such order remanded J. to jail, without privilege of jail

limits, for a further period of six months from the date of the remand. When

the order was drawn up it was dated 24th of January, 1886, (which was Sun-

day) and directed that J. be confined in the county jail for six months from

that date.

J. was taken back to jail, the order dated on Sunday being deUvered to

the jailer, and the counsel for the execution creditors, on Monday, January

the 25th, procured from the County Court Judge another order dated the

25th, ordering J. to be imprisoned for six months from January 23rd.

Application was made to the Supreme Court of Nova Scotia for the dis-

charge of the prisoner on habeas corpus, which was refused, the majority of

the court holding that he was rightly held in custody, if not on the order of

the County Court Judge, then on the original cause of his detention, the

writ of execution.

On appeal to the Supreme Court of Canada, Held, that the appeal must

be dismissed. Appeal dismissed without costs. (See Practice 31).

In re George R. Jolinson.—20th Febrnary, 1886.
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APPENDIX A.

Cases in which the Judicial Committee of the Privy
Council have granted or refused leave to appeal
from the judgment of the Supreme Court of
Canada.

1. Johnston y. The Ministers, <fec., St. Andrew's Chnrch, Montreal,

Leave to appeal refused.

The Judicial Committee Held, that, although her Majesty's prerogative

to>lIow an appeal was preserved by sec. 47 of the Sup. and E. C. Act (38

Vic. oh. 11), neither the magnitude of the case, nor the efiect which the

decision might have upon a number of other cases, made it a case in which

an appeal should be allowed. (See Pewholder.)

3 App. Cases 159.—lOtta Deer., IS77.

[As to the prerogative right to allow an appeal as an act of grace, see

Oushing V. Dupuy ; 5 App. Cases 409.

In a case of the Bank of New Brunswick v. McLeod (not reported) a

petition was presented for special leave to appeal ffom the judgment of the

Supreme Court of New Brunswick. In refusing leave the Judicial Committee

gave reasons to the following effect :

—

1. The"policy of the Dominion Legislature is to discountenance appeals

in matters of insolVenoy, so much so that not even an appeal to the Supreme

Court of Canada is allowed, and tlm final decision is made to rest with the

highest court in each province.

2. The Dominion Legislature cannot affect the prerogative of the Crown

to grant special leave to appeal, but in advising her Majesty whether the

prerogative should be exercised, the Privy Council pays attention to the

expressed wishes of the Colony, and will not recommend its exercise except

in oases of general interest and importance, and then only when it manifestly

appears that the court below has erred in a matter of law.

3. But even if it should be shown that the court below has so erred,

leave will be refused, if it appear that the court below has decided the case

independently of any point of law upon a particular view of the facts, for

the Privy CJouncU adopts the facts as found by the court below, and will not

review such findings in an appeal entertained as an act of grace. June, 1882.]

i. Oagnon \. Prince.

Leave to appeal refused. .

The Judicial Committee held that they will not advise her Majesty to

'admit an appeal from the Supreme Court of Canada save where the case is
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of gravity, involving matter of public interest, or some important question of

law, or affecting property of considerable amount ; or where the case is

otherwise of some public importance, or of a very substantial character.

(See Evidence 8).
8 App. Cases lOS.—SStta NOTember, 1882.

3. Montmorency Election Case (Valin t. Langlois).

Leave to appeal refused.

(See Election 4).
S App. Cases 115.—IStli December, 1879.

4. LairleRB t. Snlliran.

Judgment of Supreme Court of Canaila reversed.

(See Assessment and Taxes 6.)

6 App. Cases 373.—23nd February, 1881.

5. Moore r. Gonnecticat Mntnal Life Ins. Co.

The holding of the Judicial Committee will be found at page 238.

(See Jurisdiction 20.)
6 App, Cases 644.-7tIi Jnly, 1881.

6. Cltieens Insurance Co. t. Parsons.

Qneen Insurance Co. t. Parsons.

Judgment of the Supreme Coui-t of Canada respecting the validity

of 39 Vic. ch. 24 O. af&rmed. Judgment on the merits reversed.

(See Legislature 5.)

7 App. Cases 96.—16tta KoTember, IS8I.

[See also Dobie v. Temporalities Boaa-d, 7 App. Cases 136.]

7. Bellesu v. The Queen.

Judgment of the Supreme Court of Canada reversed and judgment

directed to be entered for the Crown.

(See Petition of Bight 6.*
7 App. Cases 473.—SOtb June, 1882.

S. The Mayor, &C', of Frederlcton r. The Queen.

Eeviewed by the Judicial Committee in the case of Bussell v. The

Queen. Judgment of the Supreme Court of Canada affirmed.

(See Parliament of Canada 5.)

7 App. Cases 829.—23rd Jane, 1882.

IRussell V. The Queen explained and approved in Hodge v. The Queen.

9 App. Cases 117 15th Deer., 1883. J

9. Canada Central By. Co. v. Murray.

Leave to appeal refused.

Application refused on the ground that the question raised involyed no

issue except an issue of fact ; and that the judges below had differed upon a

question of fact in regard to an ordinary contract of employment did not

seem to be any reason for permitting an appeal, having regard to the terms

of the statute which now regulates these appeals.
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Tteir Lordships also stated that they were desirous in this case " to lay

down the rule that they will in future expect parties who are petitioning for

leave to bring an appeal before this Board to state succinctly, but fully, in

their petition the grounds upon which they make that demand. They cer-

tainly expect that parties will confine themselves in future to the petition,

and will not wander into extraneous matter, such as the record and proceed-

ings, over which this Board, until an appeal is permitted and the papers are

sent to England by the proper authorities, have no control, and which they

cannot accept on an ex parte statement, which an application of this

kind is." (See Agreement 6.)
8 App. Cases 574.—30tli June, 1883.

10. Hercer t. Attorney General for Ontario.

Judgment of the Supreme Coui-t of Canada reversed.

(See Legislature 6).

8 App. Cases 767.—IStli Jnly, 1883.
11. Dnpny r. Dacondu.

Judgment of the Supreme Court of Canada reversed.

(See Sale of Lands 1).

9 App. Cases 150.—STtli ITovember, I88:>.
12. Haclaren y. Caldwell.

Judgment of the Supreme Court of Canada reversed.

(See Streams).
9 App. Cases 393,—7tli April, 1884.

18. Queen t. Dontre.

Judgment of the Supreme Court of Canada aflSnned.

For the holdings ot the Judicial Committee see p. 351. (Petition of

Sight 5).
•

9 App. Cases 745.—latta Jnly, 1884.
11. Sewell T. British Colnmbia Towing Co.

Leave to appeal granted 26th June, 1884.

(See Ships and Shipping 5.)

[The appeal was never heard before the Judicial Committee, the case

havmg been settled between the parties.]

15. Beed t. Monssean.

Judgment of the Supreme Court of Canada affii-med.

(See Legislature 7.)
10 App. Cases I41.-S6tli NoTember, 1884.

16. Corporation of the City of Qaebec t. Quebec Central By. Co.

Leave to appeal granted 5th March, 1885.

(See Railways and Railway Companies 9.)

[The appeal has not yet been heard by the Judicial Committee.}

n. In re Liquor License Act, 18S^3, and Act amending.

The Acts were held by the Judicial Committee-«Z^ra vires in whole.

(See Liquor License Act, 1883.)
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18. Lewin T. WUsoD.

Leave to appeal granted 24tli June, 1885.

Judgment reversed 25th June, 1886.

(See Mortgage 2.)

19. Windsor and Annapolis Ry, Co. r. The Qneen.

Leave granted to the Windsor and Annapolis Ey. Co. to appeal.

Leave granted also to the Attorney General for the Dominion of

Canada to appeal.

[The appeals have been heard and stand for judgment,]

(See Petition of Bight 15.)

20. Sweeney v. Bank of Montreal.
Leave to appeal granted 29th December, 1885.

.(See Trusts and Trustees.')

[The appeal has not yet been heard by the Judicial Committee.]

21. Halifax and Cape Breton By. and Coal Co. t. Gregory.

Leave to appeal refused 3rd April, 1886. •

(See Railways and Railway Companies 1 9.)

22. Parker t. Montreal City Passenger By. Co. '

Leave to appeal refused.

(See Railways and Railway Companies 23,)

23. St. Lawrence and Ottawa By. Co v. Lett.

Leave to appeal refused.

(See Railways and Railway Companies 24.)

24. Chevrier v. The Queen,

Leave to appeal refused.

(See Petition of Right 3.)

25. Russell t. Lefranfois.

Leave to appeal refused.

(See Will 7.)

26. Smith V. eoldie.

Leave to appeal refused.

(See Patent of Invention 1.)

27. Nasmith v. Manning.

Leave to appeal granted, but case was settled before appeal heard.

(See Corporations 8.)



TABLE OF OASES IN THE DIGEST*

Name of Case.

Abbott, Fraser v.......

" Macdouald 27

Abell V. Church
Abrahams o. The Queen..
Adamson v. Adamaon.....

Mtn&JMe Ins. Co. v. Erodie

Albert Mining Co., Spurr v.,„ .,

Allan, Brown v,

Almon V. Lewin.......i
" Providence, Washington Ins. Co. v

Ames, Fuller v.„.
Amer V. The Queen
Anchor Marine Ins. Co. v. Corbett

« " Keith c

Anderson, Fawcett v
" Fishery ...•

« ».Jellett ;

Anglo-French SS. Co., Gruilford »

Annual Conference of New Brunswick, The, Bay v....

Archer, Severn v

Arnold, Byrne v
Attorney General v. Axford..

" of Canada v. The City of Montreal.
« « V. FUnt
" for Ontario, Mercer o -».....

Attrillo. Piatt

Austin, Page v. •

Ayotte V. Boucher •.

Afford, Attorney Greneral v

Sadenach, Slaters
Bain, Cholette v. (Soulanges Election Case).
" V. City of Montreal

Where
Beported.

iu, 278
i, 442

vi, 10

ix, 35

"T'iii"

ii, 592
ix, 73
ix, 483

iv, 406
ix, 1

ix, 303
vi, 308

V, 538
x,425
X, 132
ix, 460

x,296
x,652

viii, 252

Page
of

Digest.

403

232,404
451
105

378, 394
205,383

387
70
80

528
220
74
231
210
212
4

387, 526
174
71
529
535
52
55
26

. 324
263, 543

137
91

231, 501

55

30, 176
158, 386

22

* This table includes all reported cases published prior to the 1st day of July,

1886, and contained m vols. 1 to 10, and 350 pages of vol. II of the reports. It

also includes all unreported cases decided by the court prior to the 1st day of

May, 1886, and a few decided since that date.



546 TABLE OF CASES IN THE DIGEST.

Name of Case.
Where

Beported.

Pap
Digest

Bank of British N. A. ». Walker.,

Bank Jacques Cartier, Griraldi v

Bank of Montreal v. Worswick ,

" V. Haffner
"

. Sweeny v ;....,

Bank of Nova Scotia, The Queen v
« Smith « ,

Bank of P. E. I., Ings v

Bank of Toronto v. Les Cure et Marguilliers,

Nativite

Bank of Toronto v. Perkins
Bamed's Banking Co., Reynolds v
Barsalou v. Barling....... , > ,

Baylis, Drummond v.

ix, 597

!., de la

zi, 1

viii, 558
xi, 265

Beamish v. Kaulbach ,

Beaubien v. Bematchez...
Beaudry, Grant v

Beausoleil v. Normand
Beatty ». North Western Transportation Co
Beatty ». OiUe...

Bell, Bickaby v.

Belleau v. Dussault (L§vis Election Case)
" The Queen c «

Belleohasse Election Case (Deslauriers, Larue ».).

Bender, CariSre v

Berger, Munn v

Bergeron v, Lassalle .-.

Berlinguet v. The Queen .'

Bematchez, Beaubien v......

Berthier Election Case (Genereux v. Cuthbert)....

Bew V. Shortreed....

Bi6kford». Grand Junction By. Co
" V. Howard
" V. Lloyd i

Billington v. Provincial Ins. Co
Birkett v. McGuire....^

' Black V. Walker
Blanchard, Bourget v

Boak V. Merchants' Mar. Ins. Co

Boomer, McGreevy v

BoBsom, Wallace v

Bothwell Election Case (Hawkins v. Smith;.,

Boucher, In re
" Ayotte V

Boulanger, Grand Trunk By. Co v

Bourget V. Blanchard
Bowmanville Machine Co. v. Dempster
Boyle, Cosgrave v

Bradley, McLean v

viii, 603

ix,677
ii, 61

iii, 704

ix, 711

ii, 560
xi, 133
vii, 53

V, 91

X, 512

ix, 102

""i"m"

ui, 182

i,no|

ii, 488
viii, 676

ix, 460

ii, 21
vi, 165

ii, 535

118,244
381, 382

383,405
407,408
418

32
288,

288
520,544

112
90
34

250, 395

31

92
509
44

235, 387
252
317

7

103
316
186

394, 540
352,542

149
384
454

,

271
393
252
154
275

397,423
163

16,384
201

332
459
241

229, 387
503

73

187, 231

163, 394

180

231, 501

441

241
452
42
86



TABLE OF CASES IN THE DIGEST, 547

Name of Case. Where
Reported.

Pa|e

Digest.

Brassard v. Langevin (Charlevoix Election Case).

'». Carter

Brecken, Jenkins «. (Queen's Cy. P.EJ. Election Case).,..

British Columbia Towing Co., Sewell v

British Columbia Towing Co., Sewell v. («The Thrasher Case ")

Brodie, (Etna life Ins. Co. v

Brown v. Allan
" Darling v , ,...

" Darling v
" Great Western Ry. Co. of Canada v

Browne v. Finsonneault. .*.,

Brunet, PiLon v ,

Bulmer ». Du&esne , ,

Burkner, Wallace v......... ,

Burland v. Moffatt
Burnham v. Davison,,,,.. ,

" ' V. Watson
Bums, Commeau v. (Gloucester N.B. Election Case) ,

Butler V. Merchants' Mar. Ins. Co ,.

Butterfield, Grip Printing & Publishing Co. v

Byrne v. Arnold

i, 145
ii, 319

vii, 247

ix, 527 \

c.

Calder, Hutchinson v

CaldweU, MacLaren v
" V. Stadacona F. and L. Ins. Co ,

Cameron, Domville v

Cameron v. Mitchell (West Huron Election Case).

Cameron, Pictou School Trustees v

Cameron v. Wait •..

Campbell, McDougallp
Canada Atlantic Ey. Co., Stanton »

Canada Central Ey. Co. v. Murray
Canada Publishing Co. v. Gage
Canada Shipping Co., V. Hudon Cotton Co. v

Canada Southern Ey. Co. ». Clouse ,

V. Cunningham
« « « u. Duff -.

« " " ». Erwin a.

« " « V. Gatfield
« « " ». Norvell
" " " K.Phelps

Canada Temperance Act, 1878, and County of Kent
Canada Temperance Act, 1878, and County of Perth

Canadian Pacific Railway Co. v. Lawson.,.

Carey v. City of Toronto
Cariere v. Bender
Carrick, Hunter v ••••

Carson, Martley v

Carter, Breakey v

i, 360
ii, 26

iii, 159
iii, 102
V, 318

xi, 76

viii, 204

'"xi,"29i

viii, 435
xi, 212

viii, 126
ii,690

vi, 502

viii, 313
xi, 306

xi, 300

142
231
256
150

382, 385
493, 543
266, 388

205, 383
387
80

418
164
425
259

64, 389
532
380
30

515
389
152
221

339, 395
52

475
500, 543
202, 402
240, 393

153
87

183
289
249

7,542
511
456
443
15
15

446
15

15, 384
431

51
51,388
437
475
384
339
416
256



648 TABLE OF CASES IN THE MGBST.

Name of Case.
Where

BepoTted.

Pap

Digest.

Carter, Grassetto
Carvill v. Schofield

Caverhille. Bobillard
Claampion, McKeuzie v

Champouz V. Lapierre
Chapman, Delaware Mut, Ins. Co. v

" V, Larin
" Providence Washington Ins. Co. v
" ». Band
« V. Tufts

Charlebois v. Charlebois

GharleToix Election Case (Brassard o. Langevin..

X, 105
ix, 370
ii, 575

iv, 349

xv312
viii, 543

CCimon ». Perrault).

Chatham ». Dover.

.

Chesley v. Murdoch
Chevalier v. Cuvillier

Chevrier v The Queen

Chisholm v. Eenny »
Chittick, Creighton v..._ ,

Cholette v. Bain (Soulangeg Election Case).....

Church, Abell v
" u. Fenton..... ,

Cimon v. Perrault (Charlevoix Election Case).

Citizens' Insurance Co. v. Johnston

i, 145
ii,3I9

v,I33

ii, 48
IV, 605

iv, 1

" ». Parsons.

City of Fredericton v. The Queen
City of Halifax v. Kenny

« « o. Oakes
•' " O.Walker

City of Montreal, Atty. General of Canada v,
" " Baino
« « Wyhe V

City of Quebec, Fiche v
City of Toronto, Carey v
Clark V. Scottish Imperial Ins. Co
Clarke v. White ^ .,

Close, Temple v .'

Clouse, Canada Southern Ky. Co. v
Cogswell, Webber e ,..,,

C!olchester v. Watson, »

Coleman v. Miller

vii, 348

X, 652
i, 442
V, 239
V, 133

iv, 215

1

iv, 215

iii,505

iii,497

iv, 640

viii, 252

iv, 192
iii, 309

ii, 15

CoUette V. Lasnier
Collins V. Everitt

Commeau «. Burns (G-loucester N.B. Election Case)

.

Commercial Union Ass. Co., Summers v
Confederation life Ass. of Can. v. O'DonnelL

viii, 205
vi, 19

92

Connecticut Mut. L. Ins. Co., Moore v.i Ti,634|

12,45,131

492
318
473
244
218
67
217
53
42
325

142
231

150

300
160
235

131, 132

347, 544

298
188

158, 386

45i

24
150

262, 388

401

262, 388

401, 542

324, 542

491

14
98

26
22
28

273
475

200,396
4

456
443

274
98

165, 388

391

340
114
152

202
208
207

237, 403

542



TABLE OF OASES IN THE DIGEST. 549

Name of Case.

Connolly, The Provincial Ins. Co. of Can. v ;,..,,

Coibett, Anchor Marine Ins. Co. v
" McKenzde v ,

" The Providence Ins. Co. v .,.

Corby v, Williams.

Cornell, Walker v

Corporation of Chatham v . Corporation of Dover
Coljjoration of St. Gabriel v. Les Sceurs, &c., de Notre
Dame de Montreal ~

Corporation of St. Gabriel, St. James v

Corporation of Peterboro', Grand Jmiction Ey. Co. v

Corporation of the City of Quebec, Lefebvre v
« « « Poulin»
« " « V. The Quebec Central )

Ky. Oo***««»a.••••••••.. ^
" " « ». The Queen

Corporation of the City of Three Elvers, Major v
« « « Suites

Corse, Harrington v

CoBgrave o. Boyle
" Starrs v..,,.., •••>•, ••• ..t.t.i.

Cot6o

" V. Stadacona Fire Ass. Co..

Cox, Gunno
County of Kent, In re Canada Temperance Act, 1878 . „

County of Perth, In re Canada Temperance Act, 1878.,

County of Ottawa v. Montreal, O. & W. Ey. Co
County of York, Toronto Gravel Eoad Co. v„ ,

Creelman, Kearney V

Creighton «. Chittiok
" V, Kuhn •

Crombie, McDonald v •

CroBson, Johnson v

Crowley, Dorion » '

Crysler, McKay v ••••

Ciunming, Nicholls » •

Cummings, Gladwin*
Cunningham, Canada Southern Ey. Co. »

" The Queen v '

Currie, White e

Curry O.Curry ••• '

Cuthbert, Genereux v. (Berthier Election Caae)

Cuvillier, Chevalliero

DaiJjouc. Marquis
Dansereau, Letoumeux v , ti

Dariiijg, Barsalou v
" D.Brown
« V. "
'" v.tEyan '

Dartmouth, The Warden &c. of. The Queen v..

Where
Beported.

V, 258
ix, 73

is, ^56
vii, 470

viii, 76

ix, 185

x,563

xi, 25
ix, 412
vi, 165

vii, 1

vi, 193
I

iii, 296

vii, 348

"2,"io7"

iii, 436
i, 395

ix, 102

iv, 605

iii, 251

ix, 677
i, 360
ii, 26

ix, 509

of
Digest.

209
210
215
213
452
328
300

28

82
49
100
266

427,543

369
241
368
531
42

332, 405
386, 421

89, 390
391
161
51
51
126
11

482
188
514
176
517

402,420
23
20

245
15
107
498

386,466
154
235

232
387
509
418
164
254
284



550 TABLE OF CASES IN THE DIGEST.

Name of Case.
"Where

Reported.

Page

Digest.

Dartmouth, The Warden &c. of, The Queen v

Davison v. Burnham
Davidson, Gates v

" Lord V
" Oliver V :

" The Queddy River Driving Boom Co. v

Dawson v. McDonald
" v.Ogden
" V. iSie Union Bank of Lower Canada

DeBeaujeu, FUiatrault v. (Soulanges Election Case)

DeBlaquiere, Synod of the Diocese of Toronto v..

Delaware Mut. Safety Ins. Co. v. Chapman..
Dempster, BowmanviUe Machine Co. v

Denmark, McConaghy v

DesUets, Gingras «
Deslauriers, Larue v. (Bellechase Election Case). ••>..

"Dewe V. Waterbury
DeWolf, Jones v >

Dickie v, Woodworth (King's County, KS., Election Case)..

Dickson, Kearney v

Dominion of Canada Land & Colonization Co., Hall v

Dominion Telegraph Co. v. Gilchrist
" " ». Silver

Domville v. Cameron ., ..,

" 2>. Gleeson
Donovan, Herbert v ,

Doran v. Boss ..i.

Dorion v. Crowley ,

" V. Dorion ^.,

Doutre, The Queen v....

Doull, McDonald v <

Dover, ChaJ^ham v

Drisooll, MiUville Mut. Mar. & F. Ins. Co. v ,

Drummond v. Baylis

Dubuc V. Kidston ,.,.»

Ducondu, Dupuy v...

Duff, Can. Southern By. Co. v
Dufresne, Buhner v

Dugas, Miignan «. (Montcalm Election Case)
Dumoulin v. Langtry ,

Dunn, The Queen v

Dupuy V. Ducondu,. , ,

Dussault, Belleau v. (Levis Election Case)

E.

Edwards v. Mayor &c. of St John...

EUis, Power v

Erb B. The Great Western By. Co...

Erwin, Canada Southern By. Co. »,,

Esson, Wood v
Eureka Woollen MUls Co. ».

Everitt, Collins v

xi, 166
X, 222

ii, 21
iv, 609

V, 91
vi, 143

viii, 192

viii, 631"

X, 238

vi, 842

xi, 183
ii, 61

vi, 425

is, 93

vi, 425
xi, 133

vi, 1

V, 179

ix, 239
xi, 9.1

285
515
516

392,494
533
265

319, 391

485
247
390
296
218
452
278
116
149
498
458
539
250
507
513
268

240,393
191

378,418
506

402,420
501

350, 543

214
300

215, 224
44
468

461, 543
15

532
155

382
368

461, 543

394, 540

24
537
426
.446

302

250, 315

114



TABLE OF CASES IN THE DIGEST. 551

Name of Case.

P.

Farmer ». Livingstone.-

Faulds». Harper.:

Fauteux, Montreal Loan and Mortgage Co u ,.

Fawcett v. Anderson
Fenton, ChuTch v

Ferguson v. Ferguson
Filiatrault v. De Beaujeu (Soulanges Election

Fisher v. Anderson
Fisk, Stevens v
Fitzgerald, The Grand Trunk Ey. Co. v

/ " V. McEinlay„
Fitzrandolph, Shanly v

Flint, Attorney General of Canada v

Forristal v. McDonald

Forsyth, McAllister v

Eraser v. Abbott
" Jones V
" ti. Fouliot
" V. Stephenson
" V. Tapper
" Wallace v

Frechette v. Goulet (Megantio Election Case)
(I " «

Frey, The Mut. F. Ins. Co. of the County of Wellington »

.

Fuller V. Ames :

Fulton V. McNamee

G
Gage, Canada Publishing Co. v

Gagnon v. Prince
Gallagher v. Taylor

Garland, The (Monaghan v. Horn)
Garland, McLean v

Gates D.Davidson -

Gatfield, Canada Southern Ey. Co. v

Geddes, Wilkins v

Gendron v. McDougall -

Genereux v. Cutbbert (Berthier Election Case)..

Georgian Bay Lumber Co., The ». Macdonald

Gibbs, Wheler v. (North Ontario Election Case)..

Gibraltar v. Hughes
Gilbert, Jonas v
Gilchrist, Dominion Telegraph Co. «

Gillespie, Merchants Bank of Halifax v..

Gingras, Desilets v
" ». Symes

Giraldi v. Bank Jacques Cartier

Where
Eeported.

v,221
viii, 140

iii, 411

v, 239
ii, 497

iv, 406

"v,"204"

ix, 12
j

iv, 515

ii, 522
viii, 169
.ix,279

V, 82

ii,470

xi, 306
vii, 386
V, 368

vii, 409

iii, 203

ix, 102
ii, 364

iii, 374
iv, 430

V, 356

"x,"3"l2"

Page

Digest.

ix, 597

268
333
299
484
4

24
523
390

387, 526
134
426
52

159
324

241,406
454
56

403
388
131

315
240
133

152, 386
156
198
74

224

511

161, 541
209
286
177
516
15

233
248
154
187

147,234
148
97

270
513
92
116

8
32



552 TABLE OF CASES IN THE DIGEST.

Name of Case.
"Where

Reported.

Page
of

Digest.

Gladwin v. Cummiugs
GleesoD, Domville v

Glen, McKay ». (South Ontario Election Case)

Gloucester N.B. Election Case (Commeau v. Burns)..

Goldie, Smith v

Gore District Mut. Fire Ins. Co. v. Samo
Goulet, Frechette ». (Megantic Election Case)

(( K u «

Grand Junction Ry. Co,, Bickford v

.

in, 641

«
It

II

" " V. Corporation of Peterboro'

Grand Trunk By. Co. v. Boulanger
V.Fitzgerald

V. Morton
V. Bosenberger.
V. Yogel

« " ». Wilson
Grange v. McLennan
Grant «. Beaudry ,

Grassett v. Carter

Gray V. Bichford
Great Western By. Co. B.Brown

« " ». Erb
Green, Holman v •

Gregory, Halifax & Cape Breton By. & Coal Co. v

Griffiths, Town of Portland v ,

" Waxusley 2) «.

Grip Printing and Publishing Co. ». Butterfield
,

Guardian Ass. Co., Hobbs v

Guelph Lumber Co., Petrie v

Guilford ». The Anglo French SS. Co ,

GiiiUet, Henderson ». (West Northumberland Election Case)
Gunn V. Cox

viii, 205

ix, 46

ii, 411
viii, 169
ix, 279

i, 696
viii, 76

V, 204

ix, 311

ix, 385

H.

Haffner, Bank of Montreal v. (Bank ofMontreal v . Worswick)
Halifax and Cape Breton By. & Coal Co. v. Gregory

" " " Hookin v. ...

" " Levy»
Halifax Street BaUway Co. v. The Queen
Hall V. Dominion of Canada Land and Colonization Co....

" V. McFadden
" Montreal v

Hamilton, Peters v

Hancock, Long V
Hannon, McLean v .'

k

Harper, Faulds v

Harrington v. Corse

Hart, Joyce v ;.

" Troop V.

Harty, U'SuUivanv

X, 105
ii,481

iii, 159
V, 179
vi, 707

,333

xi, 291

iii,

635
296

viii, 631

iii, 706

ix, 412

i, 321

1

vu,

XI,

512
322

245
191
146 i

152
334, 397

544
197

152, 386
156

397, 423
49

441
426
440
427
440
429
462
317

12,45,131

524
425
426
183

434, 544
101

381, 404
407, 413

339, 395

205
102
71
157

161

288

434, 544
242
316

18, 389

507
430

280, 389

454
178 .

519
299
531

132, 229
289
453

172,411



TABLE OF CASES IN THE DIGEST. 553

Name of Case.

Hastings Mut. P. Ins. Co. o. Shannon
Hawkins v. Smith (BothweU Election Case)
Hubert, Finsonneault v
Henderson v. Guillet (West Northumberland Election Case)
Herbert v. Donovan ,

Hickey, Rose » ..,.,.,

Hobbs V. The Guardian Ass. Co ; „
" V. The Northern Ass. Co

Hockin v. Halifax and Cape Breton Ry.and Coal Co
Hoe, Mullen t>

Holman ». Green ,..

Hood, Mclnt3rre v
Horn, Monaghan v. (The Garland)
Hosterman, Lecajn v
Howard, Bickford v

" V. Lancashire Ins. Go
Hudon CJotton Co. v. Canada Shipping Co
Hughes, La Compagni&de Villas du Cap Gibraltar v
Hunter v. Carrick.

" Boss V
Huron, West, Election Case (Mitchell v. Cameron)
Huron, Wright v

Hutchison , Trustees of the St. John Y. M. C. A. «

Hutchinson v. Calder

Imperial Loan Ins. Co., Eelly v
Incorporated Synod of the Diocese of Huron, Wright v.,

Ings V. The Bank of P.E.I
Isbester v. The Queen

Jacques Cartier Election Case (Somerrille v. Laflamme)...,

Jamieson v. Steele.
Jellett, Anderson V
Jenkins v. Brecken (Queens County P. E. I. Election Case)

,

John Owen, The (Owen v. Odette)
Johnson v. Crosson
Johnson, G. B., In re '

Johnston, Citizens Ins. Co. v

" The Minister &o. St. Andrews Church Montreal v.

" Oliver v

II The Western Ins. Co. v

.

Jonas V. Gilbert

Jones V. Dewolf.
" V. Eraser!
" V. Kinney
" o. The Queen,.
« r.Tuok

Joybe e. Hart

"Where
Beported.

ii, 394
iii, 676

X, 635'

vi,707
ix, 556
vii, 409

xi, 92

xi, 300
vii, 289
viii, 126
xi, 95

xi, 95
xi, 265
vii, 696

ii, 216

ix, 1

vii, 247

iv,215^

i,235

iv,215

v,356

vii, 570
xi, 197

i, 32rj

Page

Digest.

196

153, 394
379
157

378,418
292
205
205
242
124
183
463
286
504
163
203
456
97
339
512
153

66, 384
115
475

299
66, 384

34
355

142, 161

258
174
150
287
517

386,540
262, 388

401

371, 541

376

262, 388
401
270
458
388
194
344

12, 16

132,229
289



554 TABLE OF CASES IN THE DIGEST.

Name of Case.

E^andick v. Morrison

.

Kane, Wright v

Kaulback, Beamish v

.

Kean, Kearney v

Kearney v. Creelman.
" ». Dickson..

V. Kean.

Keefer, Merchants' Bank of Canada v,

Keith, Anchor Marine Ins. Co »
" MoCuaig V. (The Kcton)

Kelly V, Imperial Loan Ins. Co

" ».'Sulivan

Kenny, Chisholm v ,

" City of Halifax »
" ». The Queen

Kent, County of. In re Canada Temperance Act, 1878

Kerr, Milloy v *

Kidston, Dubuo » ,

King, The Rector, &c., of St. George's Parish Parrsboro' e. .

,

King's County N.S. Election Case (Dickie v. Woodworth). .

,

Kinney, Jones v

Kittridge, McKenzie v ,

Knight, McCorkill v
" Penrose »

Kuhn, Creighton v

La Compagriie de Villas du Cap Gibraltar v. Hughes ,

La Corporation, &o., de St. Gabriel v. Les Soeurs, &c., de
Notre Dame de Montreal

Laflamme, Somerville v. (Jacques Cartier Election Case)

,

Lakin ». Nuttall

Where
Beported.

ii, 12

"iiiViroi"

iii, 332 \

iii, 332 \

ix, 483
iv, 648

'iii,'497"

viii, .474

ii, 143
vui, 192

iv, 368
iii, 233

Laliberte, The Queen v ,

Lamoureux v. Molleur
Lancashire Ins. Co., Howard v

Landers «. Woodworth
Lane, McDonald »

Langevin, Brassard v. (Charlevoix Election Case)
ii It <( (I

Langlois, Valin v. (Montmorency Election Case)

.

U II 'I tt

Langtry, Dumoulin v

.

Lapierre, Champoux v
" L'Union St. Joseph de Montreal ».

Larin, Chapman v

ii, 216
iii, 68'5

xi, 92
ii, 158

vii, 462
i, 145
ii,319

iii,

iii, 90'

iv, 164
iv, 349

Pap
Digest.

231
329

235, 387

383, 393
525
482
250

383, 393
525

396, 534
212

12, 285
299

13,229

403, 502
298
491

364
61

386, 521

468
13

539
194

87, 392

319, 402
397, 464

514

97

28

142, 161

5,404
107, 309

503

36, 401
203
265
447
142
231

145, 260

387. 392

403, 542

146, 542
382
244
40
67



TABLE OF CASES IN THE DIGEST. 555

Name of Case.
Where

Beported.

Page
of

Bigest,.

Larue v. Deslauriers (BeUechasse Election Case).
Lasnier, Collette v

Lassalle, Bergeron v

Lawless v. Sullivan

V, 91

Lawlor v. Lawlor
Lawrason, The Trust and Loan Co. »

Lawson, Canadian Pacific Ey. Co. v

Lecain v. Hosterman
Leduc, McGrfeevy v
Lees, Stewart v

Lefebyre r. The Corporation of the City of Quebec

Lefrangois, EusseU v

LeMaire &c. de Terrebonne ». Les Soeurs &o. de la Providence
Lenoir e. Eitohie

Les Cure et Marguillers de la Paroisse de la Nativite, Bank
of Toronto?)

Letoumeux v. Dansereau . -

Lett, St. Lawrence and Ottawa Ey. Co. v

Levi V. Eeed
Levis Election Case (Belleau v. Dussault)

Levis, *rown of, Quebec Warehouse Co. »

Levy V. Halifax and Cape Breton Ey. and Coal Co
Lewin, J. D. ex parte

" Almon V
•' ». Wilson

Liggett, Treacey »

Lionais v. The Molson's Bank
Liquidators of the Bank of P. E. I., Morris v

Liquor license Act, 1883, In re --

Livingstone, Farmer »

iii, 117
I

X, 194
X, 679

viii, 335 >

iii, 575

vi, 482
xi, 133

V, 514
ix, 637
ix, 441
X, 526

V, 221
viii, 140

Lloyd, Bickford w
London and Canadian Loan and Agency Co., Warin v

.

London and Liverpool and Globe Ins. Coi ». Wyld. . .

.

London Life Ins. Co. v. Wright
Long ». Hancock
Lord t). Davidson.
L'Union St. Joseph de Montreal v. Lapierre

Lynch v. Wood

i, 604^

v, 466

iv, 164

M.

L ». Dugas (Montcalm Election Case)

Mi^or 0. Corporation of Three Elvers ,",;"%"
Maire, le, &c., de Terrebonne u. Les Soeurs, &c., de la Pro- >

yidence =
'-

'

Manning, Nasmiths

Marqiiis, Danjou v

Martin, Morse t)

ix, 93

v,417j

iii, 251

149
340
271

23, 392
542
292

291, 386
437
504
489
46
100

388, 530
544
253

234, 261

250, 395

387
439,544

230
394, 540
433
316
25
528

290, 544
136

13, 531

33
279, 388

543
268
333

16,384
304

195, 386
503
206
178

392, 494
40

471

155
241

253

88,403
544
232
509



556 TABLE OP CASES IN THE DIGEST,

Name of Case.

Martin v. Eoy
Hartley v. Carson
May V. McArthur
Mayor, &c., of Fredericton v. The Queen

" Montreal v. Hall
" St. John, Edwards o
" " McSorley «
"_ " B.Pattison

M. C. Upper, The (MoCallum v. Odette)
Megantic Election Case (Frechette o. Groulet).

Where
Beported.

Mercer v. The Attorney General for Ontario.
Merchants' Bank ofCanada v. Eeefer

" « Moffatt»
" " o. The Queen

J). Smith
" «

V. Whitfield
Merchants' BaUk of Halifax v, Gillespie

" « V. McNutt

Merchants' Marine Ins. Co., Boak »

Butler V...
V. Rumsey.

Miller, Coleman v

MiUoy «. Kerr
MillviUe Mut. Mar. and P. Ins. Co. v. DriscoU
Minister and Trustees of St. Andrew's Church, Montreal,

]

Johnston v

Minnie Morton, The (Owen v. Odette)
Mitchell V. Cameron (West Huron Election Case)
Mockler, McGowan v '.

Mofifatt, Burloud v

Mofifatt V. The Merchants' Bank of Canada
Molleur, Lamoureux v

Molson's Bank, Lionais e
Monaghan V. Horn (The Garland)
Montcalm Election Case (Magnan v, Dugas)

Montmorency Election Case (Valin v.Langlois).

Montreal City Passenger Ey. Co., Parker v

Montreal Loan and Mortgage Co. v. Fauteux
Montreal v. Hall . .

Montreal, Ottawa & W. By. Co., County of Ottawa v

.

Moore v. The Connecticut Mut. Life Ins. Co -

Moran, Taylor v..

Morgan, Cote o
Morris v. Liquidators Bank P. E. I

iii, 505

vi, 531

vii, 3Q
viii, 169
ix, 279
V, 538

xi, 46

viii, 512

X, 312
xi, 126

i,I10|

ix, 577

viii, 474
xi, 183

i, 235

viii, 126

76
46

X, 526
vii, 409
ix, 93

m, 1-

iii, 90

iii, 411

vi, 634

;

xi, 347
vii, 1

Page
of

Digest

390
416

384, 467
324, 542

280, 389
24
21
96

285, 386
152,386

156

263, 543
396, 534

10,382
365

396, 522
390
92
539

229. 387
503
221
211

165. 388
391

386, 521

215,224

371,541

287
153
239
30

10, 382

36,401
13,531
286
155

145,260

387, 392

403, 542

146,403
542

385, 392

394, 439
544
484

280. 389
126

237, 403
542
221

386,421
83



TABLE OP CASES IN THE DIGEST. 557

Name of Case. "Where
Beported.

Page
of

Digest.

Morrison, Eandick »
" «. McCuaig

Morrow, Waterous »
Morse ». Martin
Morton, Grand Trunk Ey. Co. v
Moss, The Eiireka Woollen Mills Co. v

Mousseau, Beed t)

Mowat o. McFee
Muirhead v. ShirefiF.

Mullinv.Hoe
Mulock, Patterson v. (North York Election Case)
Munn ». Berger
Murdoch, Chesley » 1 !.

Murray, Canada Central By. Co. v..
Mutual Fire Ins. Co. of the County of Wellington v. Frey.
McAllister v. Forsyth
McArthur, May v
McCall V. Wolft
MoCallum v. Odette (The M, C. Upper)
McCarron, McGreevy »

McConaghy V. Denmark
McCorkill I). Knight
McCraken v. Molntyre
McCuaig V. Keith (The Picton)

" Morrison v
McDonald v. Abbott

" V. Grombie
" Dawson o
" ». Doull

" Forristal »...'.

" ». The Georgian Bay Lumber Co. .

'' t>. Lane
" Worthington »

McDonnell v. McMaster
McDougall V. Campbell

" Gendron v
" Smyth o

McFadden, Hall v

McFarlane, Peterkinu
« The Queen »

McFee, Mowat »

McGowan ». Mockler
McGreevy v. Boomer

" V. Leduc
" B. MoCarron --

" V. Paille

McGuire, Birkett v

Molntyre v. Hood :•

" McCracken v

McKay v. Crysler
" V. Glen (South Ontario Election Case).

McKenzie v. Champion
« ». Corbett

ii, 12

xi, 91

yiii,408

V, 66

X, 512
ii, 48

viii, 313
V, 82

vii, 36

iv, 609
iii,233

i,479
iv, 648

iii, 278
xi, 107

ix, 12

ii, 364
Vii, 462
ix, 327

vi,502

'"i,'ii4"

vii, 216
V, 66

ix, 556
i,479

iii, 436
iii, 641

231
370
72
509
440

250, 315
264, 543

323
392
124
391

454
160

7,542
198
56

384, 467
58, 384
285, 386

79
278

319,402
85

12,285
370

232, 404
176

319, 391
214

241,406
454
187
447
327
141

289
248
160
430
293
357
323
239
73

489
79
76
332
463
85
23
146
473
215



558 TABLE OP CASES IN THE DIGEST.

Name of Case.

^cEenzie i>. Eittridge.

,

" Shaw V
McKinlay, Fitzgerald v.

MoLaTen v. Caldwell. .

.

McLean v. Bradley
" II. Grarland
" V. Hannon
" The Queen v.

.

It ((

McLennan, Grronge v

McLeod V. The New Brunswick Ry. Co .

.

" The Queen
MoMaster, McBonell v....
McMillan, The South-West Boom Co v..

" Walker o
McNab 0. Wagler. 1

McNamee, Fulton v .'

McNutt, Merchants Bank of Halifax v...
McQueen v. The Phoenix Mut.F. Ins. Co.
McBae v. White
MoSorley v. The Mayor, &c., of St. John.

.

N.

Nasmith v. Manning.

, Co..Neill t). Travellers Ins.

Nelles, White v
Nevins, The Queen v

New Brunswick Ry. Co., McLeod v
" " V. Robinson

New York Life Ins. Co., The, Vezina v
NichoUs r. Cumming
Nicholson, Temple v

Norman, Beausoleil v

Northern Ass. Co., Hobbs v

North Ontario Election Case (Whelerw. G-ibbs).

North Shore Ry. Co. v. Ursulines of Quebec
North Western Transportation Co., Beatty v
North York Election Case (Patterson v. Mulock).
NorveU, Canada Southern Ry. Co. o

Nuttall, Lakin V

o.

Oakes v. The City of Halifax
O'Brien v. The Queen
Odette, McCallum v. (" The M. C. Upper ") . . .

.

Odette, Owen v. (" The Minnie Morton ")

O'Donnell, Confederation Life Ass. of Canada v

.

O'Donohoe, Stammers e.

Ogdeu, Bawsou ».......,

Where
Beported.

iv, 368
vi, 181

viii, 435
ii, 535

iii, 706

ix, 385
V, 281

viii,.l

iii, 700
vi, 241

ii, 470
xi, 126
iv, 660
ix, 22
vi, 531

v,417|

v,281

vi, 30
i, 395

ix, 711

iii, 374
iv, 430

iii, 685

iv, 640
iv, 529
vii, 36

92

Pap
Digest.

87,392
53

52

500, 543
86

177
519

358, 359
223
462

5,386
357
141

372
69
407
224
539

198,>396

190
21

88,403
544
208
374
246
5,386
432
206
20
56
7

205

147,234
148

17

103
391

15, 384

5,404

14

346, 395

285, 386
287
208
207
471
485



TABLE OF CASES IN THE DIGEST. 559

Name of Case. Where
Reported.

Page
of

Digest.

Oille, Beatty v
Oliver v. Davidson

" o. Johnston
" Vernon ».

Ontario Bank ». Stewart
Ontario, North, Election Case (Wheler v. Gibha).

It II <( (I

Ontario, South, Election Case (McKay v. Glen)

Ontario and Quebec Ey. Co. v. Philbrick

O'Siillivan «. Harty
O'Toole, Wallace »

Ottawa Agricultural Ins. Co. v. Sheridan
Owen V. Odette (" The Minnie Morton ")

Page V. Austin
Faille, McGreevy v.

Parker o. Montreal City Passenger Ry. Co.,

Parsons, The Citizens Ins. Co. w

" The Queen Ins. Co. «

" V. The Standard Fire Ins. Co
Patch », Pitman
Patterson v. Mulock (North York Election Case).

Pattisoo, Mayor &c. of St. John v

Peak, Shields v

Peck, Powell v -

Penrose o. Knight
People's National Bank of Charleston, Stewart v

.

Perkins, Bank of Toronto o

Perrault, Cimon'c. (Charlevoix Election Case). .

.

Perrault, Reeves v -

Perry, Standly »

Perth, County of, in re Can. Temp. Act, 1878

Peterkin ». MoFarlane
Peters v. Hamilton
Peters, Sovereign Fire Ins. Co. o

Petrie v. Guelph Lumber Co
Phelps, Canada Southern Ry. Co..»

Philbrick, Ontario and Quebec Ry. Co. »

Phoenix Mutual Ins. Co., McQueen v

Pich6 ». The City of Quebec
Pioton, The (McCuaig D.Keith)

Pictou School Trustees «. Cameron
POon-j). Brunet '

Pinsonneault, Browne v
« V. Hebert

xi, 166

xi, 156

iii, 374
iv, 430
iii, 641

V, 167

X, 132

iv, 215

iv, 215
I

V, 233

579:

viii, 603
V, 133
X, 616
iii, 356

660

IV, b4S
ii, 690
V, 318
iii, 102

316
533
37&

20, 391
311

147, 234
148
146

104, 395
397

172, 411
422
200
287

91 •

76
385, 392
394,439
544
262, 388
401,542
263,388
403, 542

199
219
391
96

189, 236
386

335
397,464

41
31
150

184, 397
1

51,388
293
454
204
102
431

104, 395
397
198, 396

273
12, 285

87
64, 389

259, 389

379



560 TABLE OF CASES IN THE DIGEST.

Name of Case.
Where

Beported.

Pap
Digest.

Pitman, Patch v

Piatt, Atrill V
Poulin V. The Corporation of Quebec
Pouliot, Fraser »
PoweUcPeok
Power ». Ellis

Prince, Gagnon
Providence Washington Ins. Co. v. Almon. . .

,

" " V. Chapman.
« « V. Corbett.

.

Provincial Ins. Co. of Canada, Billington v
" " " S.Connolly

Fugsley v. Bing

x,425
ix, 185

vii, 386

ix, 256
iii, 182

V, 258

Quebec Central Ry. Co., The, The Corporation of the City

of Quebec v

Quebec North Shore Turnpike Road Trustees v. Vezina.

.

Quebec Warehouse Co., The v. Town of LSvis
Queddy River Driving Boom Co, v, Davidson
Queen, The, Amer v

" Abrahams 9
" V. The Bank of Nova Scotia
" II. BeUeau
" Berlinguet v
" V. Boucher

X, 563

X, 222
ii, 592

vi, 10
xi, 1

vii, 53

((

u
tl

«
it

tl

li

tl

It

It

a

Chevrier »

The Corporation of the City of Quebec v.

V. Cmmingham
V. Doutre
V. Dunn
The Halifax Street Ry. Co. »

Isbester v

Jones V

V. Kenny

e.LalibertS

vi, 342

vii, 696
vii, 570

V. McFarlane
V. MacLean ,

V. McLeod.
The Mayor, &c., of Predericton v..

.

V. The Merchants Bank of Canada..
V. Nevins.
O'Brien v
V, Robertson , .

.

Scott »
a

Severn «
V. Smith
V. «

V. Taylor. ,

1,117

vii, 216

'

viii, 210

iii, 505

iv, 529
vi, 52
ii, 349

ii,70

X, 1

i,65

219
137
266
131

335
537

161, 541

220
217
213
201
209
138

427,543

449
433
265
231
105

112

352. 542
393
180

131, 132

347, 544
369
107

350. 543
368

18, 389
355
344
364

107,309
503
357

358,359
223
357

324,642
365
246

346, 395

348
106
389
260
360
362

229,503



TABLE OF CASES IN THE DIGEST. 561

Name of Case.

Queen, The, Theal v

V. Trepanier
Tylee v

V. The Warden, &o., of Dartmouth. ,

V. The "Warden, &c., of Dartmouth ,

And the Western Coimties By. Co., The Wind-
sor & Annapolis Ey. Co. v

Wood V ,

Wood©

Queen, The, Insurance Co. u. Parsons

Queen's County, P.E.I., Election Case (Jenkins », Brecken)

R.

Eamsay, Held v

Band, Chapman v i

Bankin, Boblee v.

Battray «. Young.
Bay V. The Annual Conference of New Brunswick.
Bector, &c., of St. George's- Parish, Parrsboro', The, ». King..

Bed Biver and Assiniboine Bridge Co., Eolston b

Eeed, Levi v

Beed v. Mousseau .

.

Beeves ». Perrault
Beid ». Eamsay
Beynolds v. Barned's Banking Co
Eichford,!Gray »
Bickaby v. Bell

King, Pugsley v

Bitchie, Lenoir v

Boberts v. Vaughan
Bobertson, The Quedn v

BobUlard, Caverhill v

Bobinson, New Brunswick By. Co. v

Boblee ». Bankin
Eolston V. Bed Eiver and Assiniboine Bridge Co
Booney, Schroeder v.

Bose V. Hickey
Bosenberger, The Grand Trunk By. Co. v

Boss, Dpran v ,

" V, Hunter
" ». Boss

Boy, Martin v — - -

Boyal Canadian Ins. Co., Smith v

Eumsey, The Merchants' Marine Ins. Co. v

Where
Reported.

vii, 397

vii, 651
ix, 509

X, 335
j

vii, 631
vii, 634

iv, 215
j

vii, 247

xi, 312
xi, 137

vi,'368

ii, 143

vi, 482
viii, 408
X, 616

ii, 431
ii, 560

iii, 575
xi, 273
vi, 52
ii, 575

xi, 137

ix, 311

vii," 289

ix, 577

Bussell ». Lefrangois viii,335|

Euttan, Trust and Loan Co. »

.

Eyan, DarUng v.. .

.

" «. Eyan.
Bykert, St. John o.

i, 564

V, 387
X, 278

Page
of

Digest.

106
182
352
284
285

361,391
544

403
356

263, 388

403, 542
150

238
53

43,246
84,400
529
13

303
230

264, 543
184, 397
238
92

524
186
138

234, 261
43

•348

318
432

43,246
303

225, 253
292
427
506
512
171

390
216
211

388, 530
544

130, 396
254

12, 505
222, 343



562 TABLE OF CASES IN THE DI&EST.

Name of Case.

Samo, Gore District Mutual Kre Ins. Co. v

Scanlon, Westem Ass. Co. »

Scfaofleld, Oarvill« ,

School Commissioners of St. Valentine, Tremblay ».

Schroeder v. Rooney
Schultz V. Wood ,

Sooble, Sinnott v

Scott J). The Queen

Scottish Imperial Ins. Co., Clark v

Seaman, West v.. ..

Selkirk Election Case (Young v. Smith)
Severn «. Archer

" V. The Queen
Sewell V. British Columbia Towing Co. (" The Thrasher Case")

Shanly v. Fitzrandolph
Shannon, The Hastings Mutual Fire Ins. Go. v

.

Shaw V. McKenzie
" V. St. Txjuis

Sheridan, The Ottawa Agricultural Ins. Co. v .

Shields v. Peak

Shireflf, Muirhead v
" Swim V

Shortreed, Bew v ...

Silver v. The Dominion Telegraph Co.
Sinnott v. Scoble
Slater v. Badenach

,

Smith V. The Bank of Nova Scotia

" V. Goldie.

Hawkins v. (Bothwell Election Case).
The Merchants Bank ot Canada v. ...

The Queen v
It

" J). The Royal Canadian Ins. Co
" Wylie ».,
" Young V. (Selkirk Election Case)

Smyth V. MciDougall
Snowball ». citewart

ScBurs, les, de I'Asile de la Providence, le Maire &c. de
Terrebonne v

Soeurs, les &,c., de Notre Dame de Montreal, Corporation
i

de St. Gabriel v
(

Somerville v. Laflbmme (Jacques Cartier Election Case). .

.

Soulanges Election Case (Cholette v. Bain)
" " (Filiatrault ». DeBeaujeu)

"

South Ontario Election Case (McKay v. Glen)

Where
Reported.

ii, 411

ix, 370

vi, 585

'
ii,'349"

iv, 192

iv, 494

ii, 70

iz, 527|

'ii,'394'

'

vi, 181

viii, 385-

V, 157

viii, 579
j

X, 296
viii, 558

ix, 46]

viii, 676
viii, 512
X, 1

ii, 1

iv, 494
i,114

ii, 216
X, 652

Pap
Digest.

iii, 641

197
389
492
140

225, 253

381, 462
5Q8
106
389

200, 396
219
147
535
260

266, 388

381, 385

493, 543
159
196
53

236
200

189, 236
386
392
77
275
268
508

30, 176

90
334, 397

644-

153, 394
396> 522

360
362
216
499
147
160.

310

253

28

142, 161

158, 386
390
146



TABLE OF CASES IN THE DIGEST. 563

Name of Case.

Souther, Wallace »

Southwest Boom Co. v. McMillan
Sovereign Fire Ins. Co. of Canada v. Peters
Spears v. Walker
Spurr e. The Albert Mining Co
Stadacona Fire and Life Ins. Co , Caldwell t>

Stadacona Fire and life Ins. Co., Cote v ;

.

Stammers v. O'Donohoe
Standard Fire Ins. Co., Parsons v

Standly ». Perry.
Stanton v. The Canada Atlantic Ry. Co
Starrs ». Cosgrave
Steadman, Venning v

Steel, Jamieson v..

Stephenson, Fraser »
Stevens v. Fisk
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